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OFFICE OF THE
—ATTORNEY GENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code. Title 4,
8402.042, and numerous statutes, the attorney general is authorized to write advisory opinions
for state and local officials. These advisory opinions are requested by agencies or officials when
they are confronted with unique or unusually difficult legal questions. The attorney general also
determines, under authority of the Texas Open Records Act, whether information requested for
release from governmental agencies may be held from public disclosure. Requests for opinions,
opinions, and open records decisions are summarized for publication in the Texas Register. The
attorney general responds to many requests for opinions and open records decisions with letter
opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the attorney general unless and until it is modified or overruled by a
subsequent letter opinion, a formal Attorney General Opinion, or a decision of a court of record.
You may view copies of opinions at http://www.oag.state.tx.us. To request copies of opinions,
please fax your request to (512) 462-0548 or call (512) 936-1730. To inquire about pending
requests for opinions, phone (512) 463-2110.




Opinions (1) the child concurrently attempts to sell a newspaper while "solicit-

. : . ing" the subscription; and (2) the same child will be the person deliv-
ggér;:]osn \’;Irumggéh‘]rgnog%z.ntReilt{;?;eed bi/oghsvss?nv?/z?:ﬁ]‘]iocnmk/le(:r_ering the newspaper based on the new subscription. The Texas Work-
' y Al Y > nngton, force Commission may not require parental consent forms of persons
ton, Texas 79346-2536, concerning whether a criminal violation of theen aged in an activity that meets these criteria
Open Meetings Act, chapter 551 of the Government Code, occurs whenh 9ag y )
a person urges individual members of a commissioners court to pladeor further information, please call (512) 463-2110
an item on the commissioners court's agenda or to vote a certain Wayrn_»00008170

on an item on the agenda (RQ-0242-JC). Susan D. Gusky

Summary. A person who acts independently to urge individual mem- Assistant Attorney General

bers of a commissioners court to place an item on the commissionegsiice of the Attorney General

court's agenda or vote a certain way on an item on the agenda does N8jeq: November 22, 2000

commit an offense under the Open Meetings Act, even if he or she in-

forms members of other members’ views on the matter. A person who ¢ L4 ¢
is not a member of the commissioners court may be charged with a vi .

olation of §551.143 or §551.144 of the Open Meetings Act, but onlyIRequeSt for Opinions
if the person, acting with intent, aids or assists a member or membeiRQ-0303-JC

who knowingly act to violate the Act. Circulation of a claim, invoice, The Honorable Carole Keeton Rylander, Comptroller of Public Ac-
or bill among members of a commissioners court for approval of PAYounts. P.O. Box 13528. Austin. Texas 7é7ll-3528
ment in writing in lieu of consideration of the item at a meeting held T ! '

pursuant to the Act would violate the Act. Re: Whether the value of property subject to a tax increment financing

Opinion Number JC-0308. Requested by Mr. Thomas A. Davis, Jr agreement may be deducted from a school district’s total taxable value,

Director, Texas Department of Public Safety, P.O. Box 4087, Austin,and related questions (Request No. 0303-JC)

Texas 78773-0001, concerning whether attendance at a legislative he&riefs requested by December 14, 2000
ing by a quorum of members of a state governmental body is subject tﬂQ-0304-JC

the Open Meetings Act (RQ-0243-JC).

s The Honorable Chris Harris, Chair, Administration Committee, Texas
ummary. Attendance by a quorum of the members of the board of 8iate Senate. P.O. Box 12068. Austin. Texas 78711-2068

state governmental body at a legislative hearing is subject to the Open e ' '

Meetings Act if one or more members participates in a discussion oRe: Application of chapter 711 of the Health & Safety Code to ceme-
matters within the board’s jurisdiction. If the board is summoned withteries not dedicated under that chapter, and related questions (Request
less than seven days notice by the legislative committee, it may invokBo. 0304-JC)

the emergency notice provisions of the Act. Briefs requested by December 14, 2000

Opinion Number JC-0309. Requested by The Honorable Gary RQ-0305-JC
L. Walker, Chair, Land and Resource Management Committee,
Texas House of Representatives, P.O. Box 2910m, Austin, Texathe Honorable Ben W. "Bud" Childers, Fort Bend County Attorney,
78768-2910, concerning whether a child under the age of 14 mag01 Jackson, Suite 621, Richmond, Texas 77469-3108

solicit newspaper subscriptions, and related question (RQ'0253"]C)'Re: Whether a public funds investment pool may use the "reset date" to

Summary. A child under the age of 14 years may not be employed tocalculate its portfolio’s "weighted average maturity," and related ques-
"solicit" newspaper subscriptions except where two conditions are metions (Request No. 0305-JC)
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Briefs requested by December 15, 2000 Briefs requested by December 17, 2000

RQ-0306-JC RQ-0309-JC
The Honorable C. E. "Mike" Thomas, Ill, Howard County Attorney, The Honorable Jose R. Rodriguez, El Paso County Attorney, 500 East
P.O. Box 2096, Big Spring, Texas 78721 San Antonio, Room 203, El Paso, Texas 79901

Re: Authority of a county to charge a fee for preparing documentsRe: Authority of a county to charge an applicant for costs incurred in
on behalf of other counties in mental health proceedings, and relatetthe replatting of a subdivision (Request No. 0309-JC)
guestion (Request No. 0306-JC)

Briefs requested by December 15, 2000 RQ-0310-JC

RQ-0307-JC The Honorable Phil Garrett, Palo Pinto County Attorney, P.O. Box 190,
The Honorable Tom Ramsay, Chair, County Affairs Committee, Texad?alo Pinto, Texas 76484

House of Representatives, P.O. Box 2910, Austin, Texas 78768-291% L . . ,
e: Disposition of funds received by a county from a county attorney’s
Re: Whether an individual may simultaneously hold the offices ofpartial waiver of annual compensation (Request No. 0310-JC)

mayor and director of a hospital district board that has condemned .
property in the mayor’s city (Request No. 0307-JC) %rlefs requested by December 17, 2000
For further information, please call 512 463-2110.

Briefs requested by December 15, 2000
TRD-200008153

RQ-0308-JC Susan D. Gusky

Ms. Cynthia S. Vaughn, D.C., President, Texas State Board of Chiroassistant Attorney General
practic Examiners, 333 Guadalupe, Suite 3 825, Austin, Texas 7870bffice of the Attorney General

3945 Filed: November 22, 2000

Re: Whether a licensed acupuncturist may perform spinal manipulation ¢ ¢ ¢
(Request No. 0308-JC)

Briefs requested by December 15, 2000
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—FEMERGENCY RULES

An agency may adopt a new or amended section or repeal an existing section on an emergency
basis if it determines that such action is necessary for the public health, safety, or welfare of this
state. The section may become effective immediately upon filing with the Texas Register, or on a
stated date less than 20 days after filing and remaining in effect no more than 120 days. The
emergency action is renewable once for no more than 60 additional days.

Symbology in amended emergency sections. New language added to an existing section is

indicated by the text being underlined. [Brackets] and strike-through of text indicates deletion of
existing material within a section.




TITLE 25. HEALTH SERVICES

PART 8. INTERAGENCY COUNCIL ON
EARLY CHILDHOOD INTERVENTION

CHAPTER 621. EARLY CHILDHOOD
INTERVENTION

SUBCHAPTER B. EARLY CHILDHOOD
INTERVENTION SERVICE DELIVERY

25 TAC §621.22

The Interagency Council on Early Childhood Intervention is re-
newing the effectiveness of the emergency adoption of amended
8621.22, for a 20-day period. The text of amended §621.22 was
originally published in the August 11, 2000, issue of the Texas
Register (25 TexReg 7443).

Filed with the Office of the Secretary of State, on November 20,
2000.

TRD-200008090

Donna Samuelson

Deputy Executive Director

Interagency Council on Early Childhood Intervention
Effective date: November 20, 2000

Expiration date: December 10, 2000

For further information, please call: (512) 424-6750
¢ ¢ ¢

SUBCHAPTER C. PROCEDURAL
SAFEGUARDS AND DUE PROCESS
PROCEDURES

25 TAC §8621.42

The Interagency Council on Early Childhood Intervention is re-
newing the effectiveness of the emergency adoption of amended
8621.42, for a 20-day period. The text of amended §621.42 was
originally published in the August 11, 2000, issue of the Texas
Register (25 TexReg 7445).

Filed with the Office of the Secretary of State, on November 20,
2000.

TRD-200008091

Donna Samuelson

Deputy Executive Director

Interagency Council on Early Childhood Intervention
Effective date: November 20, 2000

Expiration date: December 10, 2000

For further information, please call: (512) 424-6750

¢ ¢ ¢
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—PRrorosep RULES

Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing
material within a section.




TITLE 1. ADMINISTRATION

PART 18. TELECOMMUNICATIONS
INFRASTRUCTURE FUND BOARD

CHAPTER 471. OPERATING RULES OF THE
TELECOMMUNICATIONS INFRASTRUCTURE
FUND BOARD

The Telecommunications Infrastructure Fund Board (TIFB)
proposes the repeal of §8471.3, 471.5, 471.7, 471.9, 471.11,
471.13, 471.15, 471.17, 471.19, 471.30-471.33, 471.50,
471.60, 471.70, 471.80, 471.90-471.92, 471.100 and new
88471.3, 471.5, 471.7, 471.9, 471.11, 471.13, 471.15, 471.17,
471.19, 471.30-471.33, 471.50 and 471.60, concerning Operat-
ing Rules of the Telecommunications Infrastructure Fund Board.

The purpose of the repeal and replacement is to update the TIFB
Board rules and regulations and make them consistent with TIFB
policies.

Elsewhere in this issue of the Texas Register, the Telecommuni-
cation Infrastructure Fund Board contemporaneously proposes
the review of Chapter 471, concerning Operating Rules of the
Telecommunications Infrastructure Fund Board. The rule review
is pursuant to the requirements of the Appropriations Act of 1997,
House Bill 1, Article IX, §167.

Frank Pennington, Director of Finance and Administration,
Telecommunications Infrastructure Fund Board, has determined
that for the first five-year period the sections are in effect there
will be no fiscal implications for state or local government as a
result of enforcing the sections.

Mr. Pennington also has determined that for each year of the first
five years the sections are in effect the public benefit anticipated
as a result of enforcing the sections will be updated regulations
as a result of the rule review process. There will be no effect on
small businesses. There is no anticipated economic cost to per-
sons who are required to comply with the sections as proposed.

Comments on the proposal may be submitted to Michelle Pundt,
Telecommunications Infrastructure Fund Board, P.O. Box 12876,
Austin, Texas 78711 or email at: mpundt@tifb.state.tx.us.

1 TAC 88471.3,471.5,471.7,471.9, 471.11, 471.13, 471.15,
471.17, 471.19, 471.30-471.33, 471.50, 471.60, 471.70,
471.80, 471.90-471.92, 471.100

(Editor's note: The text of the following sections proposed for repeal

will not be published. The sections may be examined in the offices
of the Telecommunications Infrastructure Fund Board or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeals are proposed pursuant to Texas Civil Statutes, Arti-
cle 1446¢-0(f) and the Government Code, Chapter 2001, which
provides the Telecommunications Infrastructure Fund Board
with the authority to promulgate rules and regulations. The
repeals are also proposed pursuant to Article 9, Appropriations
Act, §9-10.13, Review of Agency Rules.

No other statutes, articles or codes are affected by this proposal.

8471.3. Number, Terms of Office and Qualifications.

8471.5. Chairman.

8471.7. Vice-Chairman.

8471.9. Compensation of Board Members.

8471.11. Place of TIF Board Meetings.

8471.13. Regular Meetings.

8471.15. Emergency Meetings.

8471.17. Executive Sessions.

8471.19. Quorum, Manner of Acting and Adjournment.

8471.30. Finance and Audit Committee.

8471.31. Other Committees.

8471.32. Advisory Committees.

8471.33. Committee Procedure.

8471.50. Contracts and Appointments of Agents.

8471.60. Rules Governing Acceptance of Gifts, Grants and Dona-
tions.

8471.70. Standard of Conduct and Conflict of Interest Provisions.
8471.80. Private Interest in Measure or Decision.

8471.90. Fiscal Year.

8471.91. Books and Records.
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8§471.92.
8471.100. Amendments to the Rules.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Effective Date of Rules.

Filed with the Office of the Secretary of State, on November 20,
2000.

TRD-200008092

Robert J. "Sam" Tessen

Executive Director

Telecommunications Infrastructure Fund Board
Earliest possible date of adoption: December 31, 2000
For further information, please call: (512) 344-4306

¢ ¢ ¢

The Chair may call meetings in locations as slhe feels necessary to
carry out the goals of the TIF.

8471.9. Mestings.

(8 Meetings occur six times per calendar year within the
guidelines of the Texas Open Mestings Act.

(b) A quorum of membersisreguired to conduct official busi-
ness.

(c) Each member has one vote that may not be exercised by
proxy, telephone or fax.

(d) Board and committee meetings are conducted pursuant to
the provisions of Robert’s Rules of Order Newly Revised unless the
Board adopts a different procedure.

() Members of the general public are welcomed to appear
before the Board to speak on any issue under the jurisdiction of the
Telecommunications Infrastructure Fund Board for the time permitted
by the Board Chair. Speakers are expected to register on the agency’s

1 TAC §8471.3, 4715, 471.7, 471.9, 471.11, 471.13, 471.15, form and State the topic to be addressed,

471.17,471.19, 471.30-471.33, 471.50, 471.60

The new sections are proposed pursuant to Texas Civil Statutes,
Article 1446c-0(f) and the Government Code, Chapter 2001,
which provides the Telecommunications Infrastructure Fund
Board with the authority to promulgate rules and regulations.
The new sections are also proposed pursuant to Article 9,
Appropriations Act, 89-10.13, Review of Agency Rules.

No other statutes, articles or codes are affected by this proposal.
§471.3. Sructure

(8 The Board consists of nine members: appointed by the
Governor, Lieutenant Governor, and Speaker of the House of Repre-

(f) Membersof the general public will not address or question
Board members during meetings unless recognized by the Board' s pre-
siding officer pursuant to a published agenda item.

(g) Officid Board minutes will be presented on the
Telecommunications Infrastructure  Fund Board web dte a
http://mwww.tifb.state.tx.us/board/index.html, and delivered to the
State Library and Archives Commission.

(h) Observersof any Board meeting may make audio or visua
recordings of such proceedings conducted in open session subject to
any limitations set by the Chair of the meeting.

8471.11. Responsibility.

sentatives, respectively.

(b) TheBoard electsfrom its members aVice Chair. The Vice
Chair acts in the absence of the Chair.

(c) The Board may delegate any power, duty or function to
the Executive Director or any employee designated by the Board or
Executive Director.

(d) TheBoard may gppoint any committeesit determines may
assist it in performing its duties.

(e) The Executive Director is the agency’s chief executive of-
ficer. The Executive Director is hired by and serves at the pleasure of
the Board and is accountable to the Board. The Executive Director is
responsible for the agency’s saffing, fisca management, and the exe-
cution of the Board's policies, procedures and programs.

(f)  Any responsibilities or authority of the Board described in
rules of the Board may be exercised by the Executive Director un-
less the Board assigns specific duties or prerogatives exclusively to the
Board of Directors.

(g) To assist with meetings and functions of the Board, the
Board may direct the Executive Director to retain a general counsel
function via the Office of Attorney General. He or she is a member of
the State Bar of Texas, but may not be a lobbyist registered with the
Office of the Secretary of the State of Texas.

8471.5. Compensation of Board Members.

Members of the Board serve without pay but are entitled to reimburse-
ment for their travel -rel ated expenses incurred in attending meetings of
the Board or in attending to other work of the Board.

8471.7. Place of TIF Board Meetings.

(8 The Chair or the Vice Chair (in the Chair’ s absence) may
enter into necessary contracts in the absence of an Executive Director.

(b) The Board members adhere to a standard of conduct so as
no conflicts of interest are perceived or proven. Board members must
acknowl edge such conflict by open testimony and refrain from voting
on the issue or participating in the decision making process.

(c) The Board acts in a responsible manner to meet the needs
of its constituents and the public. Asaguardian of the public' sinterest,
the Board uses a common sense approach to governance, adheres to
legal and ethical standards and considers human and financial costs
in its decision-making processes. In an ongoing effort to maximize
operational functions, the Board periodicaly assesses its function to
provide the maximum benefit of all.

(d) TheBoard communicatesitsrolesand functionsto its con-
stituents and the public through publications and open forums. The
Board welcomes and values open and collaborative relationships with
agency staff, its constituents and the public. Through the use of work-
ing groups or ad-hoc groups, the Board creates a broad-based input for
the development of clear, concise and timely decision-making.

(e) The Board speaks with one voice, not individualy. The
Board will not focus on personal agendas, but respects the diversity of
opinion. The Board collectively establishes policiesto beimplemented
by the Executive Director and through unified instruction to the Exec-
utive Director, promotes the hiring of adiversified staff, supports staff
development and encourages awork-friendly environment.

(f) The Board will:

(1) Plan for the welfare of the Agency and its constituents
to meet the intent of the Agency’s enabling legidation.
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(2) Develop policy to guide the overall operation of the

will develop and implement rules regarding the composition, duration

Agency and to ensure the fulfillment of the Agency’s mission.

(3) Accept responsibility for decisions and actions.

(4) Edablish an effective relationship with the Executive
Director.

(5 Review the Executive Director’ s performance annually.

(6) Express opinions and questions freely with each other
and communi cate with the Executive Director in one voice.

(7) Maintain objectivity in reviewing factsin the process of
making decisions.

(8) Respond clearly inthe best interest of the public, not to
ressure.

(9) Strive to educate its members regarding the require-
ments of governance for state agencies.

(10) Support the Executive Director’s implementation of
operational paliciesto fulfill the Agency’s mission.

(11) Take responsibility for the contents of its meeting
agendas and Board minutes, proactively identify action items and key
information issues.

§471.13. Accountability.

To assure the fulfillment of the Telecommunications Infrastructure
Fund Board’'s mission and purpose, aswell asto facilitate the achieve-
ment of its goas the Board is accountable for the following:

(1) Maintaining a thorough background of House Bill
2128, Section 2.606 and related telecommunications industry issuesto
effectively represent the Board to its various constituents

(2) Maintaining a demeanor which projects a positive and
professiona image of the Board and its members

(3) Responding to the requests and initiating opportunities
to inform al constituents and the public regarding the Board's profes-
sional issues, activities, and mission

(4) Reviewing, evaluating, and acting upon financial and
operational information to ensure thefinancial integrity and operational
success of the Agency

(5 Researching, reviewing, and evaluating issues con-
fronting the Board and the Agency to provide meaningful and timely
contributions to decisions and the direction of the Agency

(6) Regularly attending and participating in Board meet-
ings, its committee meetings, and other Board related functions to as-
sure all designated constituencies are represented and the Board con-
tinues a ong a meaningful and constructive path for the protection and
welfare of the public. If a member fails to attend an adequate number
of meetings, they may be reported to the office from which they were

appointed.
8471.15. Committees.

(8 The Chair will appoint Board members to service on the
Finance and Audit Committee, including a presiding officer. The
Committee will be responsible for receiving reports from internal and

and procedures of the committee.

§471.17. Committee Procedure.

Each member of acommittee shall serve asamember of that committee
at the pleasure of the Chair. The Chair of the TIF Board shall serve
as an ex officio member of all committees, with the same rights and
obligations as dl duly appointed members, except that he shall not be
counted to establish a quorum. A majority of the committee members
shall constitute a guorum and an act of a majority of those present as
which a quorum is present shall constitute an act of the committee.
Mestings of each Committee shall be called by the presiding officer of
the committee. Notice of committee meetings shall be given pursuant
to Government Code, Chapter 551.

§471.19. Board Actions Requiring Approval.

(8 Purpose. HB 2128 establishes the Board to oversee the
Telecommunications I nfrastructure Fund Board’ s mission achievement
through the management of two funding accounts. The Board reviews
and approves major policy decisions having significant impact on the
Agency. Board approval is specifically required for entering into inter-
agency and interlocal contracts, as well as oversight of the daily oper-
ations functions assigned to the Executive Director.

(b) Personnel. The Executive Director is the Agency’s chief
executive officer. The Executive Director serves at the pleasure of the
Board and is accountable to the Board. The Executive Director is re-
sponsiblefor the Agency’s gaffing, fiscal management, and the execu-
tion of the Board's policies, procedures and programs.

(c) Fiscal. The staff will develop and the Board will review
and approve the following fiscal documents:

(1) Telecommunications Infrastructure Fund Board’ sbien-
nial legidative appropriation request,

(2) Telecommunications Infrastructure Fund Board'’ s oper-
ating budgets,
(3) Transfers of funds authorized by Appropriation Bill

rider,
(4) Expenditures of $25,000 or more for the procurement
of capital assets, and

(5 Consultant and professional services contracts in the
amount of $15,000 or more.
(d) Administrative. The Board with the staff’ s cooperation is
responsible for:

(1) Ensuring the accomplishment of the Agency’ s Strategic
Plan through Ieadership and oversight of the process,

(2) Ensuring the accomplishment of the Agency’s Work
Plan through leadership and oversight of the process,

(3) Responding to external and contracted internal audits,
(4) Accepting gifts,
(5 Approving minutes of Board meetings,

(6) Complying with the Open Meetings Law and the
State’s ethics legislation for public officials, and

external auditors, reviewing and approving financial reports, reflecting
the Agency’s fiscal status, developing a monitoring system of the
grants and loans awarded by TIFB and additional duties assigned by
the Board.

(b) TheBoard may establish other regular, standing or tempo-
rary committees as appropriate. The committeg(s) will include a pre-
siding officer. If the committee is an advisory committee, the Board

(A) The Chair and the Executive Director will deter-
mine agenda items for Board meetings,

(B) Two or more Board members may request the Board
Chair to place an item on a Board meeting agenda, and

(C) Staff will prepare the agendas and file timely with
the Texas Register,
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(7) Evauating annually the Executive Director’s job per-
formance.

8§471.30. Agency Acceptance of Gifts, Grants and Donations.

(8 The Board must publicly accept and acknowledge gifts,
grants, and donations during Open Board Mestings. The Board must
use the gifts, grants and donations for the purposes in which they are
intended or for any purpose within the Board's authority.

(b) Any fundsreceived by TIFB shdl be deposited in the State
Treasury. All donations, in whatever form, will be used for the purpose
specified by the donor, or for the general TIFB programsif no purpose
is specified.

8§471.31. Sandard of Conduct and Conflict of Interest Provisions.
In no case may a TIFB gtaff member accept any gift, item, service, or
benefit of any dollar value that is of any personal benefit to the staff
member from any grantee, contractor, subcontractor or potentia con-
tractor.

(1) aTIFofficer or employee will not accept other employ-
ment or engage in abusiness or professional activity that the officer or
employee might reasonably expect would require or induce the officer
or employee to disclose confidentia information acquired by reason of
the officia position;

(2) aTIFofficer or employee will not accept other employ-
ment or compensation that could reasonably be expected to impair the

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 20,
2000.

TRD-200008093

Robert J. "Sam" Tessen

Executive Director

Telecommunications Infrastructure Fund Board
Earliest possible date of adoption: December 31, 2000
For further information, please call: (512) 344-4306

¢ ¢ ¢
TITLE 10. COMMUNITY DEVELOPMENT

PART 1. TEXAS DEPARTMENT OF
HOUSING AND COMMUNITY AFFAIRS

CHAPTER 50. LOW INCOME HOUSING TAX
CREDIT RULES--1999
10 TAC §850.1-50.16

officer’s or employe€’ s independence of judgment in the performance
of the officer’s or employee’s officia duties;

(Editor's note: The text of the following sections proposed for repeal

will not be published. The sections may be examined in the offices of the
Texas Department of Housing and Community Affairs or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos

(3) aTIF officer or employeewill not make personal invest-

ments that could reasonably be expected to create a substantia conflict
between the officer’s or employee’s private interest and the public in-
terest; and

(4) a TIF officer or employee will not intentionally or
knowingly solicit, accept, or agree to accept any benefit for having
exercised the officer’s or employee’s officia powers or performed the
officer’s or employee’ s official dutiesin favor of another.

8471.32. Fiscal Year.

The fiscal year of the TIF shall be the officia fiscal year of the State
of Texas. It shall begin on September 1 and end on August 31 of each
year.

§471.33. Books and Records.

The TIF office shall keep correct and complete books and records of
account and shall a so keep minutes of the proceedings of its Board and
committees having any of the authority of the TIF Board. Minutes of
the Board meetings, as required in the Texas Open Meeting Act, shall
be approved by the Board. Before the Board approves the minutes of
the last meeting, the minutes shall be sent to each Board member for
review, comment and correction prior to approval. Board minutes are
available for public review as authorized by the Texas Open Meetings
Act. All books and records of the TIF and its Board shall be stored
according to the records retention schedules as set forth by the State
Library and Archives Commission.

8471.50. Effective Date of Rules.
Theserules shall becomeeffective only upon approval of the TIF Board
and in accordance of Government Code, Chapter 2001.

8471.60. Amendments to the Rules.

Any of these rules may be altered, amended or repealed and new rules
may be adopted, by an affirmative vote of amajority of the TIF Board.
Any changes in these rules must be posted as an action item of the
Board and follow all guidelines as set forth in Government Code, Chap-
ters 551 and 2001.

Street, Austin.)

The Texas Department of Housing and Community Affairs (the
Department) proposes the repeal of §850.1-50.16, concerning
the Low Income Tax Credit Rules. The Sections are proposed
to be repealed in order to enact new sections conforming to the
requirements of new regulations enacted under the Internal Rev-
enue Code of 1986, 842 as amended, which provides for credits
against federal income taxes for owners of qualified low income
rental housing.

Daisy A. Stiner, Executive Director, has determined that for the
first five-year period the repeals are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the repeals.

Ms. Stiner also has determined that for each year of the first five
years the repeals are in effect the public benefit anticipated as
a result of enforcing the repeals will be to permit the adoption
of new rules for the allocation of low income housing tax credit
authority within the State of Texas, thereby enhancing the State’s
ability to provide decent, safe and sanitary housing for Texans
through the tax credit program administered by the Department.
There will be no effect on small businesses or persons. There
is no anticipated economic cost to persons who are required to
comply with the repeals as proposed.

Comments may be submitted to Cherno M. Njie, Manager, Low
Income Housing Tax Credit Program, Texas Department of
Housing and Community Affairs, P.O. Box 13941, Austin, Texas,
78711-3941 or by email at the following address: bboston@td-
hca.state.tx.us.

The repeals are proposed pursuant to the authority of the Texas
Government Code, Chapter 2306; and the Internal Revenue
Code of 1986, 842 as amended, which provides the Department
with the authority to adopt rules governing the administration
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of the Department and its programs and Executive Order
AWR-91-4 (June 17, 1991), which provides this Department
with the authority to make housing tax credit allocations in the
State of Texas.

No other code, article or statute is affected by this proposed re-
peal.

§50.1. Scope.

§50.2. Definitions.

§50.3. State Housing Credit Ceiling.
850.4.

as a result of enforcing the sections will be the enhancement of
the state’s ability to provide safe and sanitary housing for Tex-
ans through the efficient and coordinated allocation of federal
income tax credit authority available to the state for administra-
tion of state housing agencies. There will be no effect on small
businesses or persons. There is no anticipated economic costs
to persons who are required to comply with the sections as pro-
posed.

Comments may be submitted to Cherno M. Njie, Manager, Low
Income Housing Tax Credit Program, Texas Department of

Applications; Environmental Assessments; Market Studypousing and Community Affairs, P.O. Box 13941, Austin, Texas,

Commitments; Extensions; Carryover Allocations; Agreements ang'g711-3941 or by email at the following address: bboston@td-

Elections; Extended Commitments.
850.5. Set-Asides, Commitments and Preferences.

850.6. Threshold Criteria; Evaluation Factors; Selection Criteria;
Final Ranking; Credit Amount; Tax Exempt Bond Financed Projects.

850.7. Compliance Monitoring.
850.8. Housing Credit Allocations.
850.9. Department Records; Certain Required Filings.

8§50.10. Department Responsibilities.

§50.11. Program Fees.

8§50.12. Manner and Place of Filing Applications.

850.13. Withdrawals, Cancellations, Amendments.

850.14. Waiver and Amendment of Rules.

850.15. Forward Reservations; Binding Commitments.

850.16. Deadlines for Allocation of Low Income Housing Tax Cred
its.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 20,
2000.

TRD-200008081

Daisy A. Stiner

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: December 31, 2000
For further information, please call: (512) 475-3726

¢ ¢ ¢

CHAPTER 50. 2001 LOW INCOME HOUSING
TAX CREDIT PROGRAM QUALIFIED
ALLOCATION PLAN AND RULES

10 TAC §850.1 - 50.16

The Texas Department of Housing and Community Affairs pro-
poses new §§ 50.1 - 50.16, concerning the 2001 Low Income
Housing Tax Credit Qualified Allocation Plan and Rules. The
new sections are necessary to provide procedures for the alloca-
tion by the Department of certain low income housing tax credits
available under federal income tax laws to owners of qualified
low income rental housing developments.

Daisy A. Stiner, Executive Director, has determined that for the
first five-year period the sections are in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the rules.

Ms. Stiner also has determined that for each year of the first
five years the sections are in effect, the public benefit anticipated

hca.state.tx.us.

The proposed new sections are proposed under the Texas Gov-
ernment Code, Chapter 2306; the Internal Revenue Code of
1986, § 42, as amended, which provides the Department with
the authority to adopt rules governing the administration of the
Department and its programs; and Executive Order AWR-91-4
(June 17, 1991), which provides this Department with the author-
ity to make housing tax credit allocations in the State of Texas.

No other code, article or statute is affected by these new sec-
tions.

§50.1. Scope.
(8 Purpose. The Rules in this chapter apply to the alocation

by the Texas Department of Housing and Community Affairs (the De-

partment) of certain low income housing tax credits authorized by ap-
plicable federal income tax laws. The Internal Revenue Code of 1986,
842, as amended, provides for credits against federal income taxes for
owners of qualified low income rental housing Projects. That section
provides for the allocation of the available tax credit amount by state
housing credit agencies. Pursuant to Executive Order AWR-91-4 (June
17, 1991), the Department was authorized to make housing credit alo-
cations for the State of Texas. As required by the Internal Revenue
Code, 8§42(m)(1), the Department developed a Qualified Allocation
Plan (QAP) which is set forth in 850.3 through 850.9 of thistitle. Sec-
tionsin this chapter establish proceduresfor applying for and obtaining
an allocation of the low income housing tax credit, along with ensuring
that the proper threshold criteria, selection criteria, priorities and pref-
erences are followed in making such allocations.

(b) Allocation Goals. It shall be the goa of this Department
and the Board, through these provisions, to encourage diversity through
broad geographic allocation of tax credits within the state and to pro-
mote maximum utilization of the available tax credit amount. The cri-
teria utilized to redlize this god is described in 850.7(b) of this title.
Such criteriashall be implemented to ensure that the tax creditsare a -
located to owners of Projects that will serve the Department’s public
policy objectives and federal requirements to provide housing to per-
sons and families of very low and low income.

(c) Utilization of Historically Underutilized Businesses. It is
the policy of the Department to encourage the use of Historicaly Un-
derutilized Businesses (HUBS) in the tax credit program as devel opers,
general partners and members of a development team. In response to
this policy, al Applicants are required to make a good faith effort to
ensure maximum HUB participation in the program. The Department
will require the Applicant to identify the HUBs that will be used in the
development and/or continuous operation of the Project. The Depart-
ment will aso request information pertaining to the use of HUBsinthe
actual development of the Project at the time of final alocation of tax
credits, pursuant to 850.9(f) of this title.

(d) The Rural Development services of the United States
Department of Agriculture serving the state of Texas (TXRD-USDA)
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Memorandum of Understanding (MOU). Although not mandated to

(as dipulated by the Department) are dlocated, provided that the

do so, the Department developed a MOU with the TXRD-USDA to

Application Round not extend beyond the last day of the calendar year.

assure maximum utilization and optimum geographic distribution of
tax creditsin rural areas. ThisMOU seeksto achieve increased sharing
of information, reduction of processing procedures, and fulfillment of
project compliance requirements involving existing, rehabilitated, and
new construction housing projects financed by TXRD-USDA.

() Memorandum of Understanding (MOU) with the United
States Department of Housing and Urban Development (HUD) regard-
ing the 911 Subsidiary Layering Review. The Department and HUD
shall enter into aMOU regarding the Subsidy Layering Review of the
sources and uses of funds in projects receiving tax credits and HUD

(9) Application Submission Procedures Manual - The man-
ua produced and amended from time to time by the Department which
sets forth procedures, forms, and guidelines for the filing of Applica-
tions for low income housing tax credits.

(10) Area Median Gross Income (AMGI) - The tenant
income requirements pursuant to the qualified low income housing
project requirements of the Code, 842(g).

(11) Applicable Fraction - The fraction used to determine
the Qualified Basis of the quaiified low income huilding, which is the

Housing Assistance.

850.2. Ddfinitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) AdHoc Tax Credit Committee - That Committee com-

smaller of the Unit fraction or the floor space fraction, as defined more
fully in the Code, §842(c)(1).

(12) Beneficid Owner - A "Beneficid Owner" means:

(A) Any Person who, directly or indirectly, through any
contract, arrangement, understanding, relationship or otherwise has or

prised of members of the Board of the Department charged with the

shares;

direct oversight of the Low Income Housing Tax Credit Program, also
referred to as the "Committee.”

(2) Affiliate- Anindividual, corporation, partnership, joint
venture, limited liability company, trust, estate, association, coopera-
tive or other organization or entity of any nature whatsoever that di-
rectly, or indirectly through one or more intermediaries, controls, is
controlled by, or is under common control with any other Person, and

(i) voting power which includesthe power to vote, or
to direct the voting as any other Person or the securities thereof; and/or

(ii) investment power which includes the power to
dispose, or direct the disposition of, any Person or the securitiesthereof.

(B) Any Person who, directly or indirectly, creates or
usesatrust, proxy, power of attorney, pooling arrangement or any other

specifically shal include parents or subsidiaries.

(3) Agreement and Election Statement - A document in
which the Project Owner elects, irrevocably, to fix the applicable credit
percentage with respect to a building or buildings, as that in effect for
the month in which the Department and the Project Owner enter into
a binding agreement as to the housing credit dollar amount to be dlo-
cated to such building or buildings.

(4) Applicable Percentage - The percentage used to deter-
mine the amount of the low income housing tax credit, asdefined more
fully in the Code, §42(b). The Applicable Percentage in the Applica-

contract, arrangement or device with the purpose or effect of divesting
such Person of Beneficia Ownership (as defined herein) of asecurity or
preventing the vesting of such Beneficial Ownership as part of aplan
or scheme to evade inclusion within the definitional terms contained
herein; and

(C) Any Person who has the right to acquire Beneficial
Ownership during the Compliance Period, including but not limited to
any right to acquire any such Beneficial Ownership;

(i) through the exercise of any option warrant or

right,

tion will be calculated using the formula provided in the Application
Submission Procedures Manual.

(5 Applicant - Any Person and any Affiliate of such Per-
son, corporation, apartnership, joint venture, association, or other that
submits an Application to the Department requesting a tax credit a-
location pursuant to the Rules and the QAP. The Applicant is aso the

(ii) through the conversion of a security,

(iii)  pursuant to the power to revoke atrust, discre-
tionary account or Smilar arrangement, or

(iv) pursuant to the automatic termination of atrugt,
discretionary account, or similar arrangement.

Project Owner unless the Applicant transfers or assigns its interest in
the Project (which assignment can only occur with the consent of the
Department). Each Project Owner, and each of the Project Owner’'s
successors in interest, shall be obligated to carry out the commitments
made to the Department by the Applicant.

(6) Application - An Application in the form prescribed by

(D) Provided, however, that any Person who acquires a
security or power specified in clauses (i), (ii) or (iii) of subparagraph
(C) of this paragraph, with the purpose or effect or changing or influ-
encing the control of any other Person, or in connection with or as a
participant in any transaction having such purpose or effect, immedi-
ately upon such acquisition is deemed to be the Beneficial Owner of the

the Department, including any required exhibits or other supporting

securities which may be acquired through the exercise or conversion of

materials, filed with the Department by a Project Owner requesting a

such security or power. Any securities not outstanding which are sub-

Housing Tax Credit Allocation from the State Housing Credit Ceiling

ject to options, warrants, rights or conversion privilegesas deemed tobe

or a Determination Notice.

(7) Application Acceptance Period - That period of time
during which Applications for either a Housing Credit Allocation from
the State Housing Credit Ceiling or a Determination Notice for Tax
Exempt Bond Projects may be submitted to the Department as more
fully described in §50.12 of this title.

(8) Application Round - The period beginning with the
start of the Application Acceptance Period and lasting until such

outstanding for the purpose of computing the percentage of outstand-
ing securities of the class owned by such Person but are not deemed to
be outstanding for the purpose of computing the percentage of the class
by any other Person.

(13) Board - The governing Board of Directors of the De-
partment.

(14) Carryover Allocation - An alocation of current year
tax credit authority by the Department pursuant to the provisions of the

time as dl available credits from the State Housing Credit Ceiling

Code, 842(h)(1)(E) and Treasury Regulations, §1.42-6.
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(15) Carryover Allocation Document - A document issued
by the Department to a Project Owner pursuant to 850.4(k) of thistitle.

(27) Extended Low Income Housing Commitment -
An agreement between the Department, the Project Owner and dl

(16) Carryover Allocation Procedures Manual - The man-
ua produced and amended from time to time by the Department which
sets forth procedures, forms, and guidelines for filing Carryover Allo-

cation requests.

(17) Code - The Internal Revenue Code of 1986, as
amended from time to time, together with any applicable regulations,
rules, rulings, revenue procedures, information statements or other
official pronouncements issued thereunder by the United States
Department of the Treasury or the Internal Revenue Service.

(18) Commitment Notice - A notice issued by the Depart-

successors in interest to the Project Owner concerning the extended
low income housing use of buildings within the Project throughout
the extended use period as provided in the Code, 8§42(h)(6). The
Extended L ow Income Housing Commitment with respect to a Project
is expressed in the LURA applicable to the Project.

(28) General Contractor - One who contracts for the con-
struction, or rehabilitation of an entire building or Project, rather than
a portion of the work. The General Contractor hires subcontractors,
such as plumbing contractors, electrical contractors, etc., coordinates
all work, and isresponsi blefor payment to the said subcontractors. This
party may aso be referred to as the "contractor.”

ment to a Project Owner pursuant to 850.4(f) of this title and also re-
ferred to as the "commitment".

(19) Compliance Period - With respect to a building, the

(29) General Projects- Any project whichisnot aQualified
Nonprofit Project or is not under consideration in the Rural/Prison set-

aside as such terms are defined by the Department.

period of 15 taxable years, beginning with the first taxable year of the
Credit Period pursuant to the Code, 842(i)().

(20) Control - (including the terms "controlling," "con-

(30) General Pool - The pool of credits that have been re-
turned or recovered from prior years' alocations or the current year’'s
Commitment Notices after the Board has madeits initial allocation of

trolled by", and/or "under common control with") the possession,

the current year’s available credit ceiling. General pool credits will

directly or indirectly, of the power to direct or cause the direction

be used to fund Applications on the waiting list without regard to set-

of the management and policies of any Person, whether through the

aside except for the 10% Nonprofit Set-Aside alocation required under

ownership of voting securities, by contract or otherwise, including

842(h)(5) of the Code.

specifically ownership of morethan 50% of the generd partner interest
in alimited partnership, or designation as a managing genera partner
or the managing member of alimited liability company.

(21) Cost Certification Procedures Manual - The manual
produced and amended from time to time by the Department which
sets forth procedures, forms, and guidelines for filing requests for IRS
Form(s) 8609 for Projects placed in service under the Low Income
Housing Tax Credit Program.

(22) Credit Period - With respect to a building within a
Project, the period of ten taxable years beginning with the taxable
year the building is placed in service or, at the eection of the Project
Owner, the succeeding taxabl e year, as more fully defined in the Code,

842(f)(1).
(23) Department - The Texas Department of Housing and

(31) Governmental Entity - Includes federa or state agen-
cies, departments, boards, bureaus, commissions, authorities, and po-
litical subdivisions, special districts and other similar entities.

(32) HighriseProject - aproject comprised of three or more
stories and includes the congtruction of devators.

(33) Historically Underutilized Businesses - Pursuant to
Texas Civil Statutes, Article 601b, §81.02, 1.03, and 1.04, entitled
State Purchasing and General Services Act which is codified at Chap-
ter 2161, Texas Government Code, entitled Historically Underutilized
Businesses, a business created for the purpose of making a profit in
the form of a corporation, partnership or joint venture which is at
least 51% owned, or a sole proprietorship which is 100% owned by
a person or persons who have been historically underutilized due to
their identification as a member of a certain group. The following are

Community Affairs, apublic and official governmental Department of

the groups which will be considered pursuant to this definition:

the State of Texas created and organized under the Texas Department of
Housing and Community Affairs Act, Texas Government Code, Chap-
ter 2306 and Texas Civil Statutes, Article 4413(501) as amended by the
73rd Legidature, Chapter 725 and 141.

(24) Determination Notice - A notice issued by the Depart-
ment to the Owner of a Tax Exempt Bond Project which states that the
Project may be dligibleto claim low income housing tax creditswithout
receiving an dlocation of creditsfrom the State Housing Credit Ceiling

(A) African Americans - persons having originsin any
of the Black racial groups of Africa;

(B) Hispanic Americans - persons of Mexican, Puerto
Rican, Cuban, Centra or South American, or other Spanish or Por-
tuguese culture or origin, regardless of race;

(C) Asian-Pacific Americans - persons whose origins
are from Japan, China, Taiwan, Korea, Vietnam, Laos, Cambodia,

because it satisfies the requirements of this QAP; sets forth conditions

Philippines, Samoa, Guam, U.S. Trust Territories of the Pacific and

which must be met by the Project before the Department will issue the

the Northern Marianas;

IRS Form(s) 8609 to the Project Owner; and specifiesthe amount of tax
credits necessary for the financial feasihility of the Project and itsvia-
bility as aqualified low income housing project throughout the Credit
Period.

(25) Development Team - All Persons or Affiliates thereof
which play(s) amaterial role in the development, construction, rehabil -

(D) Native Americans - persons who are American In-
dians, Eskimos, Aleuts, or Native Hawaiians; or

(E) Women - includes al women of any ethnicity.

(34) Housing Credit Agency - A Governmental Entity
charged with the responsibility of allocating low income housing tax

itation, management and/or continuing operation of the subject Prop-

credits pursuant to the Code, §42. For the purposes of these Rules, the

erty, which will include any consultant(s) hired by the Applicant for

Department is the sole "Housing Credit Agency" of the State of Texas.

the purpose of the filing of an Application for low income housing tax
credits with the Department.

(26) Eligible Basis - With respect to a building within a

(35) Housing Credit Allocation - An dlocation by the De-
partment to aProject Owner of low income housing tax credit in accor-
dance with 850.9 of thistitle.

Project, the building' s Eligible Basis as defined in the Code, §42(d).
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(36) Housing Credit Allocation Amount - With respect to
a Project or a building within a Project, that amount the Department

(A) If an Application contains deficiencieswhich, in the
determination of the Department staff, are either administrative in na-

determines to be necessary for the financial feasibility of the Project

ture or are caused by the need for darification of information submitted

and its viability as a qualified low income housing Project throughout

at the time of the Application, the Department staff shall request cor-

the Compliance Period and allocates to the Project.

(37) HUD - The United States Department of Housing and
Urban Development, or its successor.

(38) Indligible Building Types - Those buildings or facili-

rection of such deficiencies. The Department gaff shall provide this
request in the form of afacsimile and atelephone cal to the Applicant
advising that such a request has been transmitted. Potential Material
Deficiencies which may be corrected include, but are not limited to, in-
correct cal culation of the project’ s unit mix, gross and net rentable areas

ties which are ineligible, pursuant to this QAP, for funding under the

or the submission of exhibits that contain incomplete or conflicting in-

tax credit program as follows:

(A) Hospitals, nursing homes, trailer parks and dormi-
tories (or other buildings that will be predominantly occupied by Stu-
dents) or other facilities which are usually classified as transient hous-
ing (other than certain specific types of transitional housing for the
homeless and single room occupancy units, as provided in the Code,
8842(i)(3)(B)(iii) and (iv)) are not eligible.

(B) Single family detached housing, duplexes, and

formation. If such deficiencies are not corrected to the satisfaction of
the Department within three business days of the deficiency notice date,
then five points shall be deducted from the Selection Criteria score for
each additional day the deficiency remains uncorrected. If such defi-
cienciesare not corrected within five business days from the deficiency
notice date, then the Application shall be terminated. The time period
for responding to a deficiency notice begins a the start of the business
day following the deficiency notice date. Deficiency notices may be
sent to an Applicant prior to or after the end of the Application Accep-

triplexes shall not be included in tax credit developments. The only

tance Period. The correction of Material Deficiencies may not include

exceptions to this definition are:

(i) Any project comprised of single family detached
homes, duplexes or triplexes, located on contiguous property under
common ownership, management and Control or dispersed within an
existing residential subdivision and satisfying either of the require-

changes in the Development Team, the Project Configuration, or any
other matters affecting the evaluation of the Application under §50.7
of thistitle.

(B) Deficiencies caused by the omission of Threshold
Criteria documentation specifically required by 850.7(d) of this title

ments listed in subclauses (1) and (11) of this dause shall not be consid-

shall automatically be considered Material Deficiencies and shall be

ered to include an Ineligible Building Type:

(1) Projects with 36 units or less that are located
within a city or county with a population of not more than 20,000 or
50,000, respectively; or

(1) Projects receiving a financia contribution
from the loca governing entity in an amount equal to or exceeding ten
percent of the construction hard costs. The financia contribution can
be either a capital contribution, in-kind services to the Project, or a
combination of capita contribution and in-kind services. Thein-kind

cause for termination (if not remedied pursuant to subparagraph (A) of
this paragraph).

(42) Material Non-Compliance - A property will be classi-
fied by the Department as being in material non-compliance status so
long as the non-compliance score for such property is equa to or ex-
ceeds 30 points in accordance with the methodology and point system
set forth in the Application Submission Procedures Manual.

(43) Person - Means, without limitation, any natural per-
son, corporation, partnership, limited partnership, joint venture, limited

services must be above and beyond services typically provided to

liability company, trust, estate, association, cooperative, government,

similar developments.

(i) An existing Rural Project that is federally as-
sisted within the meaning of §42(d)(6)(B) of the Code and is under
common ownership, management and Control shall not be considered
to include an Ineligible Building Type. For qualifying federaly as-
sisted Rural Projects, construction cannot include the construction of
new residential units. Rura Projects purchased from HUD will qualify
as federdly assisted.

(39) IRS- The Internal Revenue Service, or its successor.

(40) Land Use Restriction Agreement (LURA) - An agree-
ment between the Department, the Project Owner and all successors
in interest in the Project Owner which encumbers the Project with re-
spect to provisions stipulated in the Code, 8§42, and this chapter (re-

political subdivision, agency or ingrumentality or other organization
of any nature whatsoever and shall include any group of Persons acting
in concert toward a common goal.

(44) Persons with Disabilities - A person who:

(A) has a physical, mental or emotional impairment

that;

(i) isexpected to be of along, continued and indefi-
nite duration,

(i) substantially impedes hisor her ahility tolivein-
dependently, and

(iii) isof such a nature that the ability could be im-
proved by more suitable housing conditions, or

lating to Low Income Housing Tax Credit Qualified Allocation Plan
and Rules), and the Texas Government Code, Chapter 2306 as may be
amended from time to time. The LURA includes an Extended Low In-
come Housing Commitment.

(41) Material Deficiencies - The absence of information or
documents from the Application which are essential for the complete
review and scoring of the project and which remain uncorrected after
notification of the Applicant as further described in subparagraphs (A)
and (B) of this paragraph.

(B) hasadevelopmental disability, as defined in Section
102(7) of the Developmental Disabilities Assistance and Bill of Rights
Act (42 U.S.C. 6001-6007).

(45) Preservation Project - A Project involving the preser-
vation of low-income units within buildings currently receiving funds
from afederal or sate program that currently has rent or income re-
strictions.

(46) Prison Community - A city or town which is located
outside of aMetropolitan Statistical Area(MSA) or Primary Metropoli-
tan Statistical Area(PMSA) and was awvarded a state prison as set forth
in the Reference Manual.
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(47) Project - A low income rental housing Property the

Mortgage Association (Fannie Mag), Federal Home Loan Mortgage

owner of which represents that it is or will be aqualified low income

Corporation (Freddie Mac), federaly chartered bank, savings bank,

housing Project within the meaning of the Code, 842(g). With regards

savings and loan association, Federal Home Loan Bank or a federally

to this definition, the "Project” is that Property which is the basis for

approved mortgage company or any other federal agency.

the Application for low income housing tax credits
(48) Project Consultant - Any Person (without ownership

(58) Reference Manual - That certain manual, and any
amendments thereto, produced by the Department which sets forth

interest in the Project) who provides professional services relating to

reference material pertaining to the Low Income Housing Tax Credit

the filing of an Application, Carryover Allocation Document, and/or

Program.

cost certification documents.
(49) Project Owner - Any Person or Affiliate thereof that

(59) Residential Development - Any Project that is com-
prised of at least one "Unit" as such term is defined in paragraph (72)

owns or proposes to develop the Project or expects to acquire Control

of this subsection.

of the Project pursuant to a purchase contract satisfactory to the De-
partment.
(50) Property - The real estate and all improvements

(60) Rules - The Department’s low income housing tax
credit Rules as presented in this title excluding §850.3 through 50.9
of thistitle.

thereon which are the subject of the Application (including al items of
personal property affixed or rel ated thereto), whether currently existing
or proposed to be built thereon in connection with the Application.

(51) Qualified Allocation Plan (QAP) - An alocation plan
executed by the Governor of the State of Texas which sets forth the
threshold criteria, selection criteria, priorities, preferences, and compli-

(61) Rural Project - A Project located within an areawhich:
(A) s situated outside the boundaries of a PMSA or

MSA; or

(B) is situated within the boundaries of a PMSA or
MSA if the area has a population of not more than 20,000. If the

ance and monitoring as provided in the Code, §42(m)(1) and as further

area shares legal boundaries with another urbanized area, then the

provided in 8§50.3 through 850.9 of this title.

(52) Qualified Basis - With respect to a building within a
Project, thebuilding’ sEligible Basismultiplied by the Applicable Frac-

combined population of the areas cannot exceed 20,000; or

(C) islocated in an areathat is eligible for funding by
TxRD-USDA.

tion, within the meaning of the Code, §42(c)(1).
(53) Qualified Census Tract - Any censustract which is so

(62) Sdection Criteria- Criteriaused to determine housing
priorities of the State under the Low Income Housing Tax Credit Pro-

designated by the Secretary of HUD and, for the most recent year for

gram as specifically defined in §850.7(€) of thistitle.

which census data are available on household income in such tract, in
which 50% or more of the households have an income which is less
than 60% of the area median family income for such year.

(54) Qualified Market Analyst - A real estate appraiser cer-

(63) Specid Housing Project - Any Project developed
specifically for Special Housing Need Groups, including mental
health/mental retardation Projects, group homes, housing for the
homeless, transitional housing, elderly Projects, congregate care

tified or licensed by the Texas Apprai ser or Licensing and Certification

facilities, projectsfor persons with HIV/AIDS, or as otherwise defined

Board or areal estate consultant or other professional currently active

in the State Consolidated Plan.

in the subject property’s market area who demonstrates competency,
expertise, and the ability to render a high quality written report. The
individua’s experience and educationa background will provide the
general basis for determining competency as a Market Analyst. Such
determination will be at the sole discretion of the Department. The
Quadlified Market Analyst must not be related to or an Affiliate of the
Project Owner, Project Consultant, or the CPA which provides docu-
mentation required for the Carryover Allocation Procedures Manual or

(64) State Housing Credit Ceiling - Thelimitation imposed
by the Code, 842(h), on the aggregate amount of housing credit dlo-
cations that may be made by the Department during any calendar year,
as determined from time to time by the Department in accordance with
the Code, §42(h)(3).

(65) Student - Per the Code 8§42(1)(3)(D), "A unit shall not
fail to be treated as alow-income unit merely because it is occupied:

Cost Certification Procedures Manual.

(55) Qualified Nonprofit Organization - An organization
that is described in the Code, 8501(c)(3) or (4), as these cited provi-
sions may be amended from time to time, that is exempt from federal
income taxation under the Code, 8501(a), that is not Affiliated with or
Controlled by afor profit organization, and includes as one of its ex-

(A) Dby anindividual who is:

(i) astudent and receiving assistance under title IV
of the Socia Security Act (42 U.S.C. 88 601 et seg.), or

(ii) enrolled in ajob training program receiving as-
sistance under the Job Training Partnership Act (29 USCS 88 1501 et

empt purposesthe fostering of low income housing within the meaning

seg., generally; for full classification, consult USCS Tables volumes)

of the Code, §42(h)(5)(C).

(56) Qualified Nonprofit Project - A Project in which a
Quadified Nonprofit Organization (directly or through a partnership
or wholly-owned subsidiary) holds an ownership interest and materi-
ally participates (within the meaning of the Code, §469(h), as may be
amended from time to time) in its devel opment and operation through-
out the Compliance Period.

(57) Real Egtate Owned (REO) Projects - Any existing
Residential Development that is owned or that is being sold by an

or under other similar Federal, State, or local laws, or

(B) entirely by full-time students if such students are:

(i) single parentsand their children and such parents
and children are not dependents (as defined in section 152) of another
individual, or

(i) married and file ajoint return.”

(66) Sustaining Occupancy - The figure a which occu-
pancy income is equal to dl operating expenses and mandatory debt

insured depository institution in default, or by areceiver or conservator

service requirements for a Project.

of such aninstitution, or isaproperty owned by HUD, Federal National
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(67) Tax Exempt Bond Project - A Project which receives

Board Recommendations; Board Decisions; Commitment Notices

a portion of its financing from the proceeds of Tax Exempt bonds

and Determination Notices; Waiting List; Agreements and Election

which are subject to the state volume cap as described in the Code,

Satement; Cost Certification and Carryover Filings, LURA.

§42(h)(4)(B).

(68) Threshold Criteria - Criteria used to determine the
Project’s qualifications which are the minimum level of acceptability
for consideration under the Low Income Housing Tax Credit Program
as defined in 850.7(d) of thistitle.

(69) Total Housing Development Cost - The total of al
costsincurred or to beincurred by the Project Owner in acquiring, con-
structing, rehabilitating and financing a Project, as determined by the
Department based on the information contained in the Applicant’s Ap-
plication. Such costs include reserves and any expenses attributable to
commercial areas. Costs associated with the sale or use of tax credits
to raise equity capital shall aso be included in the Total Housing De-
velopment Cogt. Such costs include but are not limited to syndication
and partnership organization costs and fees, filing fees, broker commis-
sions, related attorney and accounting fees, appraisal, engineering, and
the environmental site assessment. Projects which include commercial
space must allocate the relative portion of all applicable expenses to
the commercial space and exclude the same from Total Housing De-
velopment Costs. To determine the difference between the Project’s
total sources of financing and the total Project coststo befilled with the
proceeds of the credit, the Department will not deduct the amount of fi-
nancing associ ated with the commercial use from the Project’ s sources
of funds, unless such financing specifically identifies in its terms that
it is being provided for the commercia use.

(70) Town Home - Each Town Home living unit is one of
a group of no less than four units that are adjoined by common walls.
Town Homes shall not have more than two walls in common with ad-
jacent units. Town Homes shall not have other units above or below
another unit. Town Homes shall not share acommon back wall. Town
Homes shall have individual exterior entries.

(71) TxRD-USDA -The Rural Development (RD) services
of the United States Department of Agriculture (USDA) serving the
State of Texas (formerly known as TXFmHA) or its successor.

(72) Unit - Any residentia rental unit in a Project consist-
ing of an accommodation containing separate and complete physical
facilities and fixtures for living, sleeping, eating, cooking and sanita-
tion. The term "Unit" may also include a s ngle room occupancy hous-
ing unit used on anon-transient basis so long as separate facilities exist
as above described.

(73)  Urban Infill Project - A project located within a Cen-
tral Business District or its immediate environs or in inner-city neigh-
borhoods characterized by documented higher than average land costs

and higher density.
§50.3. Sate Housing Credit Ceiling.

(8 The Department shall determine the State Housing Credit

(8 Application Submission. Any Applicant requesting a
Housing Credit Allocation or a Determination Notice must submit

an Application to the Department during the Application Acceptance
Period. Only one Application may be submitted for each dte. While
the Application Acceptance Period is open, Applicants may withdraw
their Application and subseguently file a new Application along with
the required Application fee. The Department is authorized to request
the Applicant to provide additional information it deems relevant
to clarify information contained in the Application or to submit
documentation for items it considers to be a deficiency.

(b) Unacceptable Applications. Applications involving Ineli-
gible Building Typeswill not be considered for alocation of tax credits
under this QAP and the Rules. Applications that show Material Defi-
ciencies (which are not corrected within the applicable correction pe-
riod) will be terminated, and the Applicant may only re-apply if the Ap-
plication Acceptance Period is still open. An Application that does not
fulfill the requirements of this Qualified Allocation Plan and Rules and
the current Application Submission Procedures Manua will be deemed
not to have been timely filed and the Department shall not be deemed
to have accepted the Application.

(¢) Required Application Notifications and Receipt of Public
Comment.

(1) Approximately 15 business days prior to the opening
of the Application Acceptance Period, the Department shall publish
a Pre-Application Notification Submission Log on its web site. Such
log shall contain the: Project name, address, city, zip code, household
type and the estimated number of total units, program units, and credit
request amount for those Applicants that provide this information per
§50.7(e)(8)(A) of thistitle.

(2) Within approximately 15 business days of the close of
the Application Acceptance Period, the Department shall:

(A) publish an Application submission log on its web
site. Suchlogshall contain the Project’s name, address, set-aside, num-
ber of units, requested credits, requested selection criteriascore and the
owner contact name and phone number.

(B) give notice of aproposed Project in writing to the:

(i) mayor or other equivalent chief executive officer
of the municipdity, if the Project or a part thereof islocated in a mu-
nicipality; otherwise the Department shall notify the chief executive
officer of the county in which the Project or apart thereof islocated, to
advise such individual that the Project or a part thereof will be located
in his’er jurisdiction and request any comments which such individ-
ua may have concerning such Project. If the local municipal authority
expresses opposition to the Project, the Department will give consider-
ation to the objections raised and will visit the proposed site or Project

Ceiling for each calendar year as provided in the Code, 842(h)(3)(C).

within 30 days of notification.

(b) The Department shall publish each such determination in
the Texas Register within 30 days after notification by the Internal Rev-

(ii) state representative and state senator represent-
ing the area where aproject would be located. The state representative

enue Service.

(c) Theaggregate amount of Housing Credit Allocations made
by the Department during any calendar year shal not exceed the State
Housing Credit Ceiling for such year as provided in the Code, §42.

or senator may hold a community meeting at which the Department
shall provide appropriate representation.

(3) TheDepartment shall hold at least three public hearings
in metropolitan areas acrossthe state to gather comment on the submit-

Housing Credit Allocations made to Tax Exempt Bond Developments

ted Applications.

are not included in the State Housing Credit Ceiling.
§50.4. Application Submission; Unacceptable Applications, Re-

(4) A summary of comments received by the Department
on specific Applications shall be part of the documents required to be

quired Application Notifications and Receipt of Public Comment;

reviewed by the Board under this subsection if it is received 15 business

25 TexReg 11790 December 1, 2000 Texas Register



days prior to the date of the Board Meeting a which the issuance of

unless the Project Owner indicates acceptance of the commitment by

Commitment Notices or Determination Notices shall be discussed. If

executing the Commitment Notice or Determination Notice, pays the

comments are received by the Department after this deadline, then they

required fee specified in §50.11 of this title, and satisfies any other

may be reviewed at the discretion of the Board.

(5 Notice of Selection Criteria Scoring. When all Appli-
cations have been scored, the Department shall publish the results of
the scoring on its web site.

(d) Board Recommendations. After digible Applicationshave

conditions set forth therein by the Department. A Project Owner may
reguest an extension of the Commitment Notice expiration date by
submitting extension request and associated extension fee as described
in 850.11(h) of this title. In no event shall the expiration date of a
Commitment Notice be extended beyond the last business day of the
applicable calendar year.

been evaluated, ranked and underwritten in accordance with the QAP
and the Rules, the Department staff shall make its recommendations
to the Committee and the Board. Such recommendation and support-
ing documentation shall be made in advance of the meeting a which
the issuance of Commitment Notices or Determination Notices shall

(2) iftheApplicationiswith respect to aTax Exempt Bond
Project, issue a Determination Notice to the Project Owner which shall:

(A) confirm the Board's determination that the Project
satisfies the requirements of this QAP; and

be discussed. The recommendations to the Board will include a list
of all submitted Applications which enumerates the reason(s) for the
Project’s proposed selection or denia, including all evaluation factors
provided in 850.7(b) of this title that were used in making this deter-
mination.

(1) Unless the Department staff makes a recommendation

(B) state the Department’s commitment to issue IRS
Form(s) 8609 to the Applicant in a specified amount, subject to the re-
quirements set forth at 850.7(h) of thistitle, compliance by the Project
Owner with al applicable requirements of this chapter, and any other
conditions set forth therein by the Department. The Determination No-
tice shall expire on the date specified therein unless the Project Owner

to the Board based on the need to fulfill the goas of the Program as ex-

indicates acceptance by executing the Determination Notice and paying

pressed in this QAP and Rules and the Board grants a waiver, a Com-

the required fee specified in §50.11 of thistitle. The Determination No-

mitment Notice shall not be issued with respect to any Project where

tice shal aso expire unless the Project Owner satisfies any conditions

the cost for the total development, acquisition, construction or reha-

set forth therein by the Department within the applicable time period.

bilitation exceeds the limitations established from time to time by the
Department and the Board as more specifically provided in the Appli-
cation Submission Procedures Manual. The Department’ s recommen-
dation to the Board shall be dearly documented.

(2) The Department will reduce the Applicant’s estimate
of developer’s and/or Contractor feesin instances where these fees are
considered excessive, as more specifically provided for within the Ap-
plication Submission Procedures Manual. |n the instance where the
Contractor is an Affiliate of the Project Owner and both parties are
claiming fees, Contractor’s overhead, profit, and general requirements,
the Department will reduce the total fees estimated to alevel that it
deems appropriate. Further, the Department shall deny or reduce the
amount of low income housing tax credits on any portion of costswhich
it deems excessive or unreasonable. The Department also may require
bids in support of the costs proposed by any Applicant.

(e) Board's Decisions. The Board's decisions shall be based

(3) natify, in writing, the mayor or other equivalent chief
executive officer of the municipality in which the Property is located
informing him/her of the Board’ sissuance of a Commitment Notice or
Determination Notice, as applicable.

(g) Waiting List. If the entire State Housing Credit Ceiling for
the applicable calendar year has been committed or allocated in accor-
dance with this chapter, the Department shall place all remaining Ap-
plications which have satisfied al Threshold Criteria on awaiting list.
All suchwaiting list Applications will be weighed one against the other
and a priority list shall be developed by the Department staff and ap-
proved by the Ad Hoc Tax Credit Committee. If at any time prior to the
end of the Application Round, one or more Commitment Notices expire
and a sufficient amount of the State Housing Credit Ceiling becomes
available, the Department shall issue a Commitment Notice to Appli-
cations on the waiting list in order of priority subject to the amount of
returned credits and the 10% Nonprofit Set-Aside alocation required

upon its evaluation of the Project’s consistency with the criteria and

under 842(h)(5) of the Code. In the event that the Department makes a

requirements set forth in the QAP and the Rules. In making a deter-

Commitment Notice or offers a commitment within the last month of

mination to alocate tax credits, the Department staff and Board shall

the calendar year, it will require immediate action by the Applicant to

be authorized not to rely solely on the number of points scored by an

assure that an alocation or Carryover Allocation can beissued before

Applicant. They shall in addition, be entitled to take into account, as

the end of that same calendar year. At the end of each caendar year,

appropriate, the evaluation factors described in 850.7(b) of this title.

all Applications which have not received a Commitment Notice shall

If the Board disapproves or fails to act upon the Application, the De-

be deemed terminated, unless the Department shall determine to retain

partment shall issue to the Project Owner a written notice stating the

or act upon such Applications as provided in 850.15 of thistitle. The

reason(s) for the Board' s disapproval or failure to act.

(f) Commitment Notices and Determination Notices. If the
Board approves the Application, the Department will:

(1) if the Application is for a Housing Credit Allocation,
issue a Commitment Notice to the Project Owner which shall:

(A) confirm that the Board has approved the Applica-

Applicant may re-apply to the Department during the next Application
Acceptance Period.

(h) Agreement and Election Statement. Together with or fol-
lowing the Project Owner’s acceptance of the commitment or deter-
mination, the Project Owner may execute an Agreement and Election
Statement, in the form prescribed by the Department, for the purpose
of fixing the applicable credit percentage for the Project as that for

tion; and

(B) state the Department’s commitment to make a
Housing Credit Allocation to the Applicant in a specified amount,
subject to the feasibility determination described at §50.9(b) of thisti-
tle, compliance by the Project Owner with the remaining reguirements
of this chapter, and any other conditions set forth therein by the De-
partment. This commitment shall expire on the date specified therein

the month in which the commitment was accepted (or the month the
bonds were issued for Tax Exempt Bond Projects), as provided in the
Code, §42(b)(2). For non Tax Exempt Bond Projects, the Agreement
and Election Statement shall be executed by the Project Owner no later
than five days after the end of the month in which the offer of commit-
ment was accepted. Current Treasury Regulations, §1.42-8(a)(1)(v),
suggest that in order to permit a Project Owner to make an effective
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election to fix the gpplicable credit percentage for a Project, the Com-
mitment Notice must be executed by the Department and the Project

(1) fraudulent information, knowingly false documentation
or other material misrepresentation has been provided in the Appli-

Owner in the same month. The Department staff will cooperate with a

cation or other information submitted to the Department. The afore-

Project Owner, as needed, to assure that the Commitment Notice can

mentioned policy will apply at any stage of the evaluation or approval

be so executed.

(i) Cost Certification or Carryover Filings. Projects that will
be placed in service and request IRS Forms 8609 in the year the Com-

process; or,

(2) the Applicant or any Person, general partner, general
contractor and their respective principals or Affiliates activein theown-

mitment Notice was issued must submit the required Cost Certifica-

ership or control of other low income housing tax credit property inthe

tion documentation and compliance and monitoring fee to the Depart-

state of Texas who received an allocation of tax credits in the 2000 Ap-

ment by the second Friday in November of that same year. All other

plication Round but did not close the construction loan as required un-

Projects which received a Commitment Notice, must submit the Car-

der the Carryover Allocation (including any extension period granted

ryover documentation to the Department no later than the second Fri-

by the Committee) except for reasons beyond the control of the Appli-

day in October of the year in which the Commitment Notice is issued.

cant as determined by the Department; or,

The Carryover Allocation must be properly completed and delivered to
the Department as prescribed by the Carryover Allocation Procedures
Manual.

() Land Use Restriction Agreement (LURA). Prior to the De-

(3) the Applicant or any Person, general partner, general
contractor and their respective principals or Affiliates activein theown-
ership or control of other low income housing tax credit property has
failed to place in service buildings or removed from service buildings

partment’ sissuance of the |RS Form 8609 decl aring that the Project has

for which credits were alocated (either Carryover Allocation or is-

been placed in service for purposes of the Code, 8§42, Project Owners

suance of 8609s). The Department may consider the facts and circum-

must date, sign and acknowledge before a notary public a LURA and

stances on a case-by-case basis, including whether the credits were re-

send the original to the Department for execution. The Project Owner

turned prior to the expiration date for re-issuance of the credits, in its

shall then record said LURA, along with any and al exhibits attached

sole determination of Applicant digibility; or,

thereto, in the rea Property records of the county where the Project
is located and return the original document, duly certified as to recor-
dation by the appropriate county official, to the Department. If any
liens (other than mechanics' or materialmen’s liens) shall have been
recorded against the Project and/or the Property prior to the recording
of the LURA, the Project Owner shall obtain the subordination of the
rights of any such lienholder, or other effective consent, to the survival
of certain obligations contained inthe LURA following the foreclosure
of any such lien. Receipt of such certified recorded original LURA by
the Department isrequired prior to issuance of IRS Form 8609. A rep-
resentative of the Department shall physicaly inspect the Project for
compliance with the Application and the representatives, warranties,
covenants, agreements and undertakings contained therein before the
IRS Form 8609 is issued, but in no event later than the end of the sec-
ond calendar year following the year the last building in the project is

(4) the Applicant or any Person, general partner, general
contractor and their respective principals or Affiliates activein the own-
ership or control of other low income rental housing property in the
state of Texas funded by the Department that isin Material Non-Com-
pliance with the LURA (or any other document containing an Extended
Low Income Housing Commitment) or the program rules in effect for
such property on the closing date of the Application Acceptance Period
or upon the date of filing Volume | of the Application for a Tax Exempt
Bond Project. The Department may take into consideration the repre-
sentations of the Applicant regarding compliance viol ations described
in 8§50.7(d)(5)(C) and (D) of this title; however, the records of the De-
partment are controlling; or,

(5) the Applicant or any Person, general partner, general
contractor and their respective principals or Affiliates activein the own-

placed in service. The Project Owner for Tax Exempt Bond Projects

ership or control of other low income rental housing tax credit property

shall obtain a subordination agreement wherein the lien of the mort-

outside of the gate of Texas has incidence of non-compliance with the

gage is subordinated to the LURA
§50.5. Ineligible and Disgualified Applications.

(@ An Application will be ineligible if a member of the De-
velopment Team has been or is:

(1) Barred, suspended, or terminated from procurement in
adtate or federal program or listed in the List of Parties Excluded from
Federal Procurement or Non-Procurement Programs; or,

(2) convicted of, under indictment for, or on probation for a
state or federal crime involving fraud, bribery, theft, misrepresentations
of materia facts, misappropriation of funds, or other similar criminal
offenses; or,

(3) subject to enforcement action under state or federal se-

LURA or the program rulesin effect for such tax credit property asre-
ported on Exhibits 105C and 105D and/or as determined by the state
regulatory authority for such state and such non-compliance is deter-
mined to be Material Non-Compliance by the Department; or,

(6) the Project islocated on asite that has been determined
to be "unacceptable” by the Department staff.

§50.6. Regional Allocation Formula and Set-Asides.

(8 Regiona Allocation Formula. As required by Section
2306.111 of the Texas Government Code, the Department will use
a regional distribution formula to distribute credits from the State
Housing Credit Ceiling. Thisformulawill establish targeted tax credit
amounts for each of the state service regions. Each region’s targeted
tax credit amount will be published in the Texas Register and on

curities law, or is the subject of an enforcement proceeding with any

the Department’s web site concurrently with the publication of the

Governmental Entity unless such action has been concluded and no

QAP The formula will be published in the Application Submission

adverse action or finding (or entry into aconsent order) has been taken

Procedures Manua and may be amended from time to time by the

with respect to such member.

(b) Additionally, the Department will disqualify an Applica-
tion if it is determined by the Department that:

Department.

(b) Set-Asides. The regional credit distribution amounts are
additionally subject to the factors presented in paragraphs (1) through
(4) of this subsection:
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(1) At least 10% of the State Housing Credit Ceiling for
each calendar year shall be allocated to Qualified Nonprofit Projects

(3) Underwriting Evaluation. After the Application is
scored under the Selection Criteria, the Department will determine to

which meet the requirements of the Code, §42(h)(5).

(2) At least 15% of the State Housing Credit Ceiling for
each calendar year shall be allocated to projects which meet the Ru-
ral Project definition. Of this 15% allocation, 25% will be set-aside for
projectsfinanced through Rural Devel opment (TXRD-USDA). Projects
financed through TXRD-USDA's 538 Guaranteed Rural Rental Hous-
ing Program will not be considered under the 25% portion. Should
there not be sufficient qualified applications submitted for the TXRD-
USDA set-aside, then the credits would revert to projects that meet the
Rural Project definition.

(3) Atleast 75% of the State Housing Credit Ceiling will
be dlocated to General Set-Aside. In addition a least 10% of the State
Housing Credit Ceiling will be alocated to Preservation Projects re-
gardless of set-aside.

(4) The Department may redistribute the credits amongst

assign the Project for evaluation of financid feasibility by the Depart-
ment’s credit underwriting division based on the evaluation factors
outlined in 8850.7(b)(2) through 50.7(b)(8) of this title. The reasons
for recommending or not recommending a project for underwriting
shall be documented by the Department. The Department may have an
outside third party perform the underwriting evaluation to the extent it
determines appropriate. The expense of any third party underwriting
evaluation shall be paid by the Applicant prior to the commencement
of the aforementioned evaluation.

(b) Evauation Factors. The Department staff, Committee, and
Board shall evaluate an Application for recommendation of a Commit-
ment Notice or Determination Notice on the basis of additional fac-
tors beyond scoring criteria. These additional factors include the items
described in paragraphs (1) through (8) of this subsection; provided,
however, that Tax Exempt Bond Project Applications will be evaluated
only under paragraphs (1), (3), (4), and (7) of this subsection.

the different regions and set asides depending on the quality of appli-
cations submitted as evaluated under the factors described in 850.7(b)
of thistitle and the level of demand exhibited in the regions during the
Allocation Round. However as described in paragraph (2) of this sub-
section, no more than 90% of the State' s Housing Credit Ceiling for
the calendar year may go to Projectswhich are not Quaified Nonprofit
Projects. If credits will be transferred from a region which does not
have enough qudlified applications to meet its regional credit distribu-
tion amount, then those credits will be apportioned to the other regions
based on their relative percentage of the total amount available for allo-
cation. If forward commitments are approved by the Board, they shall
be digtributed with regard to the relative regional percentages estab-
lished by the regiond distribution formula.

850.7. Evaluation Process; Evaluation Factors; Tie Breaker Crite-
ria; Threshold Criteria; Sdection Criteria; Credit Amount; Tax Exempt
Bond Financed Projects.

(8 Evaluation Process. After eligible Applications have been
evaluated, ranked and underwritten in accordance with this section of
the QAP and the Rul es, an application may be eligible for arecommen-
dation to the Board as described in 850.4(d) of this title.

(1) Threshold Criteria Review. Applications will be ini-
tially evaluated against the Threshold Criteria. Applications not meet-
ing Threshold Criteria will be terminated, unless the Department de-
termines that the failure to meet the Threshold Criteria is the result of

(1) Project Feasibility. A determination by the Department,
pursuant to 842 of the Code, that the amount of credits recommended
for alocation to aproject is necessary for the financial feasibility of the
project and its long-term viability as a qualified low income housing
property. In making this determination, the Department will take into
account:

(A) the project’s totd development costs;

(B) actud or projected operating expenses and reserves
for replacement;

(C) project’s sources of financing;

(D) proceeds from the syndication of the tax credits;

(E) theproject’ sdebt coverage ratio and break-even oc-
cupancy; and

(F) the project’s overall conformance with the Depart-
ment’ s underwriting guidelines as stated in the Application Submission
Procedures Manual.

(2) Geographic Disperson. The dispersion of credits
within each region shall be evaluated under one or more of subpara-
graphs (A) through (D) of this paragraph:

(A) number of tax credit and other affordable housing
projects within a city and county and the number of units attributable

correctable Material Deficiencies, in which event the Applicant may

to such projects;

be given an opportunity to correct such Materia Deficiencies. Appli-
cations not meeting Threshold Criteria will be returned to the Appli-
cant without further review with a written notice to the effect that the
Threshold Criteria have not been met. The Department shall not be
responsible for the Applicant’s failure to meet the Threshold Criteria,

(B) population of a city and county in relation to the
number of existing tax credit and affordable units created;

(C) city and county population and employment growth

trends; and

and any failure of the Department’ s staff to notify the Applicant of such
inability to satisfy the Threshold Criteria shall not confer upon the Ap-
plicant any rights to which it would not otherwise be entitled.

(2) Selection Criteria Review. For an Application to be
considered under the Selection Criteria, the Applicant must demon-
strate that the Project meets al of the Threshold Criteria requirements
set forth in 850.7(d) of this title. Applications that satisfy the Thresh-
old Criteria will then be ranked according to the points scored under
the Selection Criteria in accordance with the Selection Criteria listed

(D) rental housing affordability trends.

(3) Concentration of Affordable Housing Developments.
The concentration of tax credit developments and other affordable
housing developments within specific markets and submarkets shal
be evaluated under one or more of subparagraphs (A) through (D) of

this paragraph.

(A) occupancy levels projected for the proposed project
and the occupancy level of existing projects;

in §50.7(e) of thistitle. Applications not scored by the Department’s
staff shall be deemed to have the points allocated through self-scoring
by the Applicants until actually scored. This shall apply only for rank-
ing purposes.

(B) market and submarket absorption levels;

(C) the percentage of comparable affordable housing
projects and units in the submarket; and
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(D) any other information (such as employer rel ocation)
that could have an impact on the submarket.

(4) Site Conditions. Site conditions shall be evaluated
through a physical site ingpection by Department staff. Such inspec-
tion will evaluate the site based on the Site Evaluation form provided
in the Application Submission Procedures Manual and provide a site
evaluation of "Excdlent,” "Acceptable,” "Poor" or "Unacceptable’.
The evaluations shall be based on condition of the surrounding neigh-
borhood and proximity to retail, medical, recreational, and educational
facilities, and employment centers. The sit€' svisibility to prospective
tenants and accessihility of the site via the existing transportation
infrastructure and public transportation systems shall be considered.
"Unacceptable” sites would include a non-mitigable environmental
factor that would impact the health and safety of the residents.

(5 Experience of the Development Team. The Develop-
ment Team's experience asiit relates to the ability to successfully com-
plete the Project will be considered, based on the prior development
experience of members of the team.

(6) Housing Type. The type of housing provided may be
considered in order to serve abroad segment of the population.

(7) Program’'s Goals and Consistency with Local Need.
The Project’s impact on the Low Income Housing Tax Credit Pro-
gram’s goals and obj ectives including, but not limited to, the project’s
inconsistency with local needs or itsimpact as part of arevitalization
or preservation plan.

(8) Allocation to Multiple Entities. The goal of alocating
credits among as many different entities as practicable without dimin-
ishing the quality of the housing that isbuilt as required under the Texas

(A) A description of the type of amenities proposed for
the development. If feesin addition to rent are charged for amenities
reserved for an individual tenant’s use (i.e. covered parking, storage,
etc.), then the amenity may not be included among those provided to
complete this exhibit. Projects with more than 36 units must provide
at least four of the amenities provided in dauses (i) through (x) of this
subparagraph. Projects with 36 Units or less, Special Housing Projects
and Preservation Projects must provide at least two of the amenities
provided in clauses (i) through (x) of this subparagraph.

(i) full perimeter fencing with controlled gate ac-

Cess,

(ii) designated playground and equipment;

(iii) community laundry room/laundry hook-up in
Units;

(iv)  furnished community room,

(v) recreation facilities;

(vi) publictelephone(s) availableto tenants 24 hours
a day;

(vii) on-site day care, senior center, or community
meal s room;

(viii) storage aress,
(ix) computer facilities; or
(X) covered parking.

(B) A certification that the Project will adhere to the
Texas Property Code relating to security devices and other applicable

General Appropriations Act applicable to the Department.

(c) TieBreaker Criteria. Inthe event that two or more Applica-
tions receive the same number of pointsin any given set-aside category

reguirements for residential tenancies.

(C) For anew construction project, a certification from
the Project Owner stating that al multifamily dwellings covered un-

and compare equally under the factors described in §50.7(b) of thisti-

der the Fair Housing Act will be designed and built in compliance with

tle, the Department will utilize the factorsin paragraphs (1) through (6)

the Fair Housing Accessihility Guidelines (ANSI A117.1 - 1986); or

of this subsection, in the order they are presented, to determine which

for arehabilitation project designed and built for first occupancy after

Project will receive a preference in consideration for atax credit com-

March 13, 1991 and covered under the Fair Housing Act, acertification

mitment. As described by these paragraphs, preference will be given

from the Project Owner gating that the Project is in compliance with

to projects which:
(1) serve the lowest income tenants;

(2) servelow income tenants for thelongest period of time,

(ANSI A117.1 - 1986). Applicant’s proposing two-story townhomes
must ensure that 7% of the dwelling units include single story units
designed and built in compliance with the above standards. At the con-
struction loan closing a certification from an accredited architect will

in theform of alonger Compliance Period and/or extended low income

be required stating that the Project was designed in conformance with

use period (as st forth in the LURA);

(3) isaSpecia Housing Project as defined in §850.2 of this
title (rdating to Definitions);

(4) have substantia community support as evidenced by

these standards. Prior to issuance of IRS Form 8609 each housing unit
will be inspected for compliance with accessibility requirements. A
specifically qualified third party, at the Project Owner’s expense, shall
perform the inspections. All rehabilitation projects should submit a
self-evaluation accessibility report complete with a needs assessment

the commitment of local public funds toward the construction, reha-

and transition plan.

bilitation and acquisition and subsequent rehabilitation of the Project;

(5) provide for the most efficient usage of the low income

(D) A certification that the Project will be built by a
General Contractor that satisfies the requirements of the Seventy-fifth

housing tax credit on a per Unit basis; and

(6) have aUnit composition provides the highest percent-
age of three bedrooms or greater szed Units.

(d) Threshold Criteria Thefollowing Threshold Criterialisted

Legidature in House Bill 1 of the General Appropriation Act, Article
VII, Rider 11(c). Thishill requiresthat the General Contractor hired by
the Project Owner or the Applicant, if the Applicant serves as General
Contractor, must demonstrate a history of constructing smilar types of
housing without the use of federal tax credits.

in paragraphs (1) through (12) of this subsection are mandatory require-
ments at the time of Application submission:

(1) Exhibit 101. The"Design Certification Form" provided

(E) All of the architectural drawings identified in
clauses (i) through (v) of this subparagraph. While full size design or
congtruction documents are not required, the drawings must have a

in the Application Submission Procedures Manual and supporting doc-

scale and/or show the dimensions.

uments. This exhibit will provide:

(i) asdteplan which:
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(1) isconsistent with the number of units speci-
fied in the "Rent Schedule" provided in the Application;

(1) identifies all residential, common buildings
and proposed amenities; and

(1) clearly delineates the flood plain boundary
lines and other easements shown in the site survey;

(i) floor plans and elevations for each type of resi-
dentia building;

(iii)  floor plans and elevations for each type of com-
mon area huilding;

(iv) unit floor plans for each type of unit. The net

(iii) an exclusive option to purchase which is valid
for the entire period the development is under consideration for tax
credits or & least 90 days, whichever is greater.

(B) Exhibit 103B. Evidence from the appropriate local
municipal authority that satisfies one of clauses (i) through (iii) of this
subparagraph:

(i) aletter stating that the property is appropriately
zoned for the Project or that zoning is not required in that municipality;

(ii) if the property is not gppropriately zoned, aletter
confirming that a rezoning request has been filed. This letter should
also provide a timeline for completion of the rezoning process. Any
commitment of tax credits to the Applicant will be contingent upon

rentable areas these unit floor plans represent should tie with those

proper rezoning prior to the Carryover Allocation.

shown in the "Rent Schedule" provided in the application; and

(v) €eevationsof residential and common area build-

(iii) In the case of a rehabilitation project, if the
property is currently anon-conforming use as presently zoned, a letter

ings which include a percentage estimate of the exterior composition,

which discuss the items in subclauses (1) through (1V) of this clause:

i.e. 50% brick, 50% siding.
(F) Rehabilitation Projects must submit photographs of

() adetailed narrative of the nature of non-con-

the exigting signage, typical building elevations and interiors, existing
project amenities, and sitework. These photos should clearly document
the typical areas and building components which exemplify the need
for rehabilitation.

(2) Exhibit 102. Evidence of the Project’'s development
costs and corresponding credit request as described in subparagraphs
(A) through (C) of this paragraph.

(A) All projects must submit the "Project Cost Sched-

formance;

(1) the applicable degtruction threshold;

(I11)  owner’s rights to reconstruct in the event of
damage; and

(1V) penalties for noncompliance.

(C) Exhibit 103C. Evidence of the availability of al
necessary utilities/'services to the development site. Necessary utilities
include natural gas (if it will be utilized by the project), eectric,

ule" provided in the Application Submission Procedures Manual. Re-

trash, water, and sewer. Such evidence must be a letter or a monthly

habilitation devel opments must establish that the rehabilitation will be

utility bill from the appropriate municipal/local service provider. If

substantia and will involve at least $6,000 per unit in direct hard costs.

utilities are not dready accessible, then the letter must clearly state:

(B) For projects located in a Qualified Census Tract
(QCT) as defined by the Secretary of HUD and qualifying for a
30% increase in Eligible Basis, pursuant to the Code, §42(d)(5)(C),
Applicants must submit a copy of the census map clearly showing
that the proposed development is located within a QCT. Census tract
numbers must be dearly marked on the map, and must be identical to
the QCT number stated in the Department’ s Reference Manual.

(C) Rehabilitation Projects must also submit the "Pro-

an estimated time frame for provision of the utilities, an estimate
of the infrastructure cost, and an estimate of any portion of that
cost that will be borne by the developer. Letters must be from an
authorized individual representing the organization which actually
provides the services. Such documentation should clearly indicate the
address of the proposed site. If utilities are already accessible, then
the documentation must not be older than 12 months from the first
day of the Application Acceptance Period. If utilities are not already
accessible (undeveloped areas), then the letter should not be older than

posed Work Write Up for Rehabilitation Projects' provided in the Ap-

three months from the first day of the Application Acceptance Period.

plication Submission Procedures Manual. Thisform must be prepared
and certified by athird party registered architect, professional engineer
or general Contractor.

(3) Exhibit 103. Evidence of readiness to proceed as evi-

(D) Exhibit 103D. Evidence of permanent financing
sufficient to fund the proposed Total Housing Development Cost less
any other funds requested from the Department. Such evidence must
be consistent with the sources and uses of funds represented in the

denced by at least one of the items under each of subparagraphs (A)

Application and shal be provided in one or more of the following

through (E) of this paragraph:

(A) Exhibit 103A. Evidence of site control in the name
of the ownership entity, or entities which comprise the Applicant. If

forms described in clauses (i) through (iv) of this subparagraph:

(i) bona fide permanent financing in place as evi-
denced by a valid and binding loan agreement and a deed(s) of trust

the evidence is nat in the name of the Project Owner, then the docu-

in the name of the ownership entity which identifies the mortgagor as

mentation should reflect an expressed ability to transfer the rights to

the Applicant or entities which comprise the general partner and/or ex-

the Project Owner. One of the following items described in clauses (i)

pressly alows the transfer to the Proposed Project Owner; or,

through (iii) of this subparagraph must be provided:

(i) arecorded warranty deed; or

(ii) acontract for sale or lease (the minimum term of
the lease must be at least 45 years) which isvalid for the entire period

the development is under consideration for tax credits or at least 90
days, whichever is greater; or

(ii)  bonafide commitment or term sheet issued by a
lending institution or mortgage company that is actively and regularly
engaged in the business of lending money which is addressed to the
ownership entity, or entities which comprise the Applicant and which
has been executed and accepted by both parties (the term of the loan
must be for aminimum of 15 yearswith at least a30 year amortization).
Such a commitment may be conditional upon the completion of due
diligence by the lender; or,
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(iii) any Federa, State or locally subsidized gap fi-
nancing of soft debt must be identified at the time of application. At

(D) Exhibit 104D. Public Housing Waiting List. Ev-
idence that the Project Owner has committed in writing to the local

a minimum, evidence from the lending agency that an application for

public housing authority (PHA) the availability of Units and that the

funding has been made and a term sheet which dearly describes the

Project Owner agreesto consider househol ds on the PHA' swaiting list

amount and terms of the funding must submitted. While evidence of

as potentia tenants and that the Property is available to Section 8 cer-

application for funding from another TDHCA program is not required

tificate or voucher holders. Evidence of this commitment must include

(asthesefundswill be presented to the Board concurrently with the rec-

a copy of the Project Owner’s letter to the PHA and proof of delivery

ommendation for tax credits), the Applicant must clearly indicate that

in the form of acertified mail receipt, overnight mail receipt, or confir-

such an application has been filed as required by the Application Sub-

mation letter from said PHA. Proof of notification should not be older

mission Procedures Manual. If the necessary financing has not been

than three months from the first day of the Application Acceptance Pe-

committed by the applicable lending agency, the Commitment Notice,

riod. If no PHA is within the locality of the devel opment, the Project

Housing Credit Allocation or Determination Notice, as the case may

Owner must utilize the nearest authority or office responsible for ad-

be, will be conditioned upon Applicant obtaining a commitment for

ministering Section 8 programs.

the required financing by adate certain; or
(iv) if the development will be financed through

(5 Exhibit 105. Evidence of the Project’ sownership struc-
ture and the Applicant’ s previous experience as described in subpara-

Project Owner contributions, provide a letter from an independent

graphs (A) through (F) of this paragraph.

CPA verifying the capacity of the Applicant to provide the proposed
financing with funds that are not otherwise committed together with a
letter from the Applicant’s bank or banks confirming that sufficient
fundsare available to the Applicant.

(E) Exhibit 103E. A copy of the full legal description

(A) achart which clearly illugtrates the complete orga-
nizational structure of the Project Owner. Thischart should provide the
names and ownership percentages of Persons with an ownership inter-
est in the development. The percentage ownership of all Persons in
Control of these entities and sub-entities must aso be clearly defined.

and ether of the documents described in clauses (i) and (ii) of this
subparagraph:

(i) acopy of the current title policy which shows that

(B) The Applicant, General Partner and all Persons in
Control of these entities and sub-entities must also provide documen-
tation of standing to include items found in clauses (i) and (ii) of this

the ownership (or leasehold) of the land/Project is vested in the exact

subparagraph.

name of the Applicant, or entities which comprise the Applicant; or

(i) acopy of a current title commitment with the

(i) thefollowing documentation as applicable under
either subclause (1) or (1) of this dause:

proposed insured matching exactly the name of the Applicant or entities
which comprise the Applicant and the title of the land/Project vested
in the name of the exact name of the sdller or lessor asindicated on the
sales contract or lease, as applicable.

(4) Exhibit 104. Evidence of al of the notifications de-

() For entities to be formed:
(-&) acopy of the Certificate of Reservation
of Name from the Secretary of State; and
(-b-) aletter from the Applicant or entities At-
torney certifying that the entity will be formed in accordance with all

scribed in subparagraphs (A) through (D) of this paragraph. Such no-

state and federal laws.

tices must be prepared in accordance with "Exhibit 104, Pre-Applica-
tion Public Notifications' provided in the Application Submission Pro-
cedures Manual.

(A) Exhibit 104A. A copy of the public notice published

(1) For existing entities:
(-&) acopy of the Certificate of Good Stand-
ing from the State Comptroller and acopy of the Certificate of Charter
or Limited Partnership and Articles of Incorporation filed of record; or

in a widdy circulated newspaper in the area in which the proposed
development will belocated. Such notice must run at least twice within

(-b-) arecorded copy of the local DBA Cer-
tificate for non-incorporated or non-State Certified sub-entities.

a thirty day period or three times within afive day period. The notice
should not run on holidays or weekends. Such notice must be published
prior to the submission of the Application to the Department and can
not be older than three months from the first day of the Application

Acceptance Period.

(B) Exhibit 104B. Evidence of notification of the local
chief executive officer(s) (i.e.,, mayor and county judge), state senator,
and state representative of thelocality of the development. Evidence of
such notification shadl include a letter which a a minimum contains a
copy of the public notice sent to the official and proof of delivery inthe
form of acertified mail receipt, overnight mail receipt, or confirmation
letter from said official. Proof of notification should not be older than
three months from the first day of the Application Acceptance Period.

(i) theApplicant must provide evidencethat thesig-
nor(s) of the Application have the authority to sign on behalf of the Ap-
plicant in the form of a corporate resolution or by-laws which indicate
same from the sub-entity in Control of the Applicant.

(C) A copy of the completed and executed "Exhibit
105C, Previous Participation and Background Certification Form,"
which is provided in the Application Submission Procedures Manual.
This form must be completed with respect to each Person owning
an interest in the general partner (or if Applicant is to be a Limited
Liability Company, the managing member) of the Applicant.

(D) Evidencethat each Person owning aninterest in the
general partner (or if Applicant isto be aLimited Liability Company,

(C) Exhibit 104C. If any of the units in the Project are
occupied at the time of gpplication, then the Applicant must post acopy
of the public natice in a prominent location &t the Project throughout
the period of time the Application is under review by the Department.
When the Department’s public hearing schedule for comment on sub-
mitted applications becomesavailable, acopy of the schedule must a so
be posted until such hearings are completed. Compliance with thesere-
guirements shall be confirmed during the Department’ s site inspection.

the managing member) of the Applicant has sent "Exhibit 105D, Na-
tional Previous Participation and Background Certification Form," to
the gppropriate Housing Credit Agency for each gtate in which they
have developed or operated affordable housing. Evidence of such no-
tification shall be a copy of the form sent to the agency and proof of
ddlivery in the form of acertified mail receipt, overnight mail receipt,
or confirmation letter from said agency.
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(E) Submission of IRS Form 8821, Tax Information
Authorization signed and executed on behalf of the Applicant for

(B) Applicant must provide documentation from the
source of the "Utility Allowance" estimate used in completing the

the release of tax information relating to non-disclosure or recapture

Rent Schedule provided in the Application. This exhibit must clearly

issues.

(F) Evidence that the Project Owner’s general partner,
partner (or if Applicant isto be aLimited Liability Company, the man-
aging member) Genera Contractor or their principals have arecord of
successfully constructing or developing residential unitsor comparable
commercial property (i.e. dormitory and hotel/motel) in the capacity
of owner, genera partner, managing member or General Contractor. If
the Genera Contractor’s experience is being claimed for this exhibit,

indicate which utility costs are included in the estimate. If there
is more than one entity (Section 8 administrator, utility company)
responsiblefor setting the utility allowance(s) in the area of the Project
location, then the selected Utility Allowance must reflect the actual
utility costs in that project area. Documentation from the local utility
provider supporting the selection must be provided.

(C) Occupied projects undergoing rehabilitation must
also submit both items described in clauses (i) and (ii) of the subpara-

then the Project Owner must request the Department’ s approval prior

graph. If the current property owner isunwilling to provide the required

to replacing the General Contractor. If rehabilitation experienceis be-

documentation, then a sgned statement as to their unwillingness to do

ing claimed to qualify for an Application involving new construction,

SO is required.

then the rehabilitation must have been substantial and involved at least
$6,000 of direct hard cost per unit.

(i) The term "successfully" is defined as acting in a

(i) historical monthly operating statements of the
subject development for 12 consecutive months ending not more than
45 days prior to the first day of the Application Acceptance Period.

capacity as the general contractor or developer of:

(1) atleast 100 residential units or comparable
commercial property; or

(1) & least 36 residential units or comparable

In lieu of the monthly operating statements, two annual operating
statement summaries may be provided. If 12 months of operating
statements or two annual operating summaries can not be obtained,
then the monthly operating statements since the date of acquisition
of the development and any other supporting documentation used to

commercial property if the project applying for credits is a Rural

generate projections may be provided; and

Project.
(i) Evidence must be one of the following docu-

(ii) acurrent rent roll that discloses the terms and
rate of thelease, rental rates offered at the date of therent roll, Unit mix,

ments:

(1) A certification from the Department that the
Person with the experience satisfies this exhibit. Applicants who have
previously applied for a Tax Credit Allocation must request this cer-

tenant names or vacancy, and dates of first occupancy and expiration
of lease.

(7) Exhibit 107. All Applicants involving a nonprofit gen-
eral partner regardless of the set-aside applied under must submit dl

tification at least sixty days prior to the beginning of the Application

of the documents described in subparagraph (A) through (E) of this

Acceptance Period. Applicantsshould ensurethat theindividual whose

paragraph which confirm that the Applicant is a Qualified Nonprofit

nameison the certification appearsin the organi zational chart provided

Organization pursuant to Code, 842(h)(5)(C):

in Exhibit 105A. If the certification is for the General Contractor, then
this should be clearly indicated on the document.

(1) If the Department has not previously certi-
fied that the experience of the Project Owner, general partner, manag-
ing member or General Contractor qualifies for this exhibit, then one
of the following documents must be submitted: American Institute of
Architects (AIA) Document A111 - Standard Form of Agreement Be-
tween Owner & Contractor, AIA Document G704 - Certificate of Sub-
stantial Completion, IRS Form 8609, HUD Form 9822, development
agreements, partnership agreements, or other appropriate documenta-
tion verifying that the general partner, General Contractor or their prin-

(A) an IRS determination letter which states that the
Quadlified Nonprofit Organization is a 501(c)(3) or (4) entity;

(B) if the Project involves a joint-venture between a
Quadlified Nonprofit Organization and a for-profit entity, an agreement
which shows that the nonprofit organization will hold an ownership
interest in and materially participate (within the meaning of the Code
§469(h)) in the development and operation of the Project throughout
the Compliance Period;

(C) acopy of the articles of incorporation of the non-
profit organization which specifically sates that the fostering of afford-

cipas have the regquired experience. If submitting the IRS Form 8609,

able housing is one of the entity’s exempt purposes,

only one form per project is required. The evidence must clearly indi-
cae

-a) that the project has been completed (i.e.
Development Agreements, Partnership Agreements, etc. must be ac-
companied by certificates of completion.);

(-b-) that the names on the forms and agree-
mentstie back to the ownership entity, general partner, general contrac-
tor and their respective principals as listed in the Application; and

-c-) the number of units completed or sub-

stantially completed.
(6) Exhibit 106. Evidence of the Project’s projected

(D) "Exhibit 107A, Nonprofit Participation Exhibit";

and

(E) Exhibit 107B, Attorney Opinion Letter for Non-
profit Organizations.

(8) Exhibit 108. Applicants applying for acquisition cred-
its or affiliated with the seller must provide al of the documentation
described in subparagraphs (A) through (C) of this paragraph. Appli-
cants applying for acquisition credits must also provide the items de-
scribed in subparagraphs (D) and (E) of this paragraph and as provided
in the Application Submission Procedures Manual.

income and operating expenses as described in subparagraphs (A)
through (C) of this paragraph:

(A) All developments must provide a 15-year proforma

(A) an gopraisal which complies with the Uniform
Standards of Professional Appraisal Practice and the Department’s
Market Analysis and Appraisal Policy. This appraisa of the Property

estimate of operating expenses and supporting documentation used to

must separately state the as-is, pre-acquisition or transfer value of the

generate projections (excerpts from the market study, operating state-

land and the improvements where applicable;

ments from comparable properties, etc).
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(B) avaluation report from the county tax appraisal dis-

Amount. The Department may request additiona information from the

trict;

(C) clear identification of the selling Persons or entities,
and details of any relationship between the seller and the Applicant or

Quadlified Market Analyst to meet this need.

(B) All Applicants shall acknowledge by virtue of fil-
ing an Application that the Department shall not be bound by any such

any Affiliation with the Development Team, Qualified Market Analyst

opinion or the Market Study itself, and may substitute its own analy-

or any other professional or other consultant performing services with

sis and underwriting conclusions for those submitted by the Qualified

respect to the Project. If any such relationship exists, complete disclo-

Market Analyst.

sure and documentation of the related party’s original acquisition and
holding costs since acquisition to justify the proposed sales price must
also be provided. Holding costs may include arate of return consistent
with the higtorica return of similar risk on any equity position in the
property. The Department will also consider exit taxes that may be re-
quired as a result of the transfer of ownership if they are detailed and
well documented and certified to by the owners CPA;

(D) "Exhibit 108, Acquisition of Existing Buildings

(12) Exhibit 112. A current origina plat of survey of the
land, prepared by a duly licensed Texas Registered Professiona Land
Surveyor. Such survey shall conform to standards prescribed in the
Manual of Practice for Land Surveying in Texas as promulgated and
amended from time to time by the Texas Surveyors Association. This
survey, among other things, shall set forth the number of total square
feet comprising the proposed site, together with ametesand bounds de-
scription thereof. The metes and bounds description of the site shall be

Form"; and

(E) "Exhibit 108, Attorney Opinion Letter for Projects
Reqguesting Acquisition and Rehabilitation Credits.”

(9) Exhibit 109. Evidence of the Applicant’s financial sta-

identical to the description reflected in the site control document pro-
vided in Exhibit 103A, or provisionsin the site control document shall
allow the metes and bounds description in the Survey to be substituted
for the description in the site control document, or the site acquisition
cost shall be reduced on a prorata or otherwise acceptable manner by

tus as provided by both documents described in subparagraphs (A) and

the difference in land size reflected in the Site Control document and

(B) of this paragraph and as provided in the Application Submission

the Survey. The Surveyor shall certify to the Department, among oth-

Procedures Manual. Such evidence must be filed separately from the

ers as needed, the following items listed in subparagraphs (A) through

volume containing the Threshold Criteria and placed in alarge enve-

(E) of this paragraph:

lopelabeled as Exhibit 109, asinstructed in the Application Submission
Procedures Manual.

(A) Exhibit 109A. A Personal Financial and Credit
Statement completed and sighed by each Person with ageneral partner
(or if Applicant is to be a Limited Liability Company, managing
member) interest in the Applicant. Applicant’s statement must not be
older than 90 days from the first day of the Application Acceptance
Period. If submitting partnership and corporate financias in addition
to the individua statements, the certified financial statements should
not be older than 12 months.

(B) Exhibit 109B. Authorization to Release Credit In-
formation must be completed by all Personswith an ownership interest

in the Applicant.

(10) Exhibit 110. A Phase | Environmental Site Assess-
ment (ESA) on the subject Property, dated not more than 12 months
prior to thefirst day of the Application Acceptance Period. In the event
that a Phase | Environmenta Site Assessment on the Project is older

(A) the Survey was made and staked on the ground and
corners are marked with permanent monuments,

(B) the plat shows the location of all utilities, improve-
ments, highways, streets, roads, railroads, rivers, creeks or other water-
ways, fences, easements, encroachments and rights-of-way on or con-
tiguous to the property with al easements and rights-of-way and/or
exceptions shown in the title commitment and shown on the Survey,
referenced to their recording information by volume and page number,
if available;

(C) the survey is atrue, correct and accurate represen-
tation of the dite;

(D) that there are no visible discrepancies, conflicts,
encroachments, overlapping of improvements, fences, roads or
rights-of-way except as shown on the plat; and

(E) no part of the land is located within the 100-year
flood plain or flood pronearea, asidentified by the most current Federal

than 12 months, the Project Owner must supply the Department with

Emergency Management Agency (FEMA) insurance map or otherwise,

an update letter from the Person or organization which prepared the

except as shown on the plat.

initial assessment; provided however, that the Department will not ac-
cept any Phase | Environmenta Site Assessment which ismorethan 24
months old. The ESA must be prepared in accordance with the policies
provided in the Application Submission Procedures Manual.

(11) Exhibit 111. A Market Study prepared by a Qualified
Market Analyst in accordance with the Market Analysis and Appraisal
Policy provided in the Application Submission Procedures Manual un-
less the Project has an obligation of TXRD-USDA funds. The Market
Study should be prepared for and addressed to the Department. While
a Market Study is not required of Projects which have an obligation
of TXRD-USDA funds, the Department may request information with
respect to the operating expenses, proposed new construction or reha-
bilitation cost or other information.

(A) The Department may determine from time to time
that information not requested in the Third Party Market Study Stan-
dards will be relevant to the Department’ s evaluation of the need for the
Project and the alocation of the requested Housing Credit Allocation

(e) Selection Criteria. All Applications will be ranked accord-
ing to the Selection Criteria listed in paragraphs (1) through (8) of this
subsection.

(1) Exhibit 201, Development Location. Evidence that the
subject Property is located within one of the geographical areas de-
scribed in subparagraphs (A) through (E) of this paragraph. (Areas
qualifying under subparagraph (A) of this paragraph will receive the
number of points set forth in the applicable clause; areas qualifying
under any one of the subparagraphs (B) through (E) of this paragraph
will receive 5 points. A project may receive points under both subpara-
graph (A) of this paragraph and any one of subparagraphs (B) through
(E) of this paragraph:

(A) A geographical area (city or county) with a rela-
tively low ratio of awarded tax credits (in dollars) to its population.
Such ratiosshall be calcul ated by the Department based on itsinventory
of tax credit devel opmentsand the Texas State Data Center’ s place pop-
ulation estimates as of the beginning of the Application Round. In the
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event that the Texas State Data Center does not publish an estimate for
a specific place, then the Department will rely on the local municipal -

(i) 10% to 20% of households are below the poverty
level (3 points);

ity’ s most recent population estimate to calculate the ratio. The ratios
shall be published in the Application Submission Procedures Manual.
Geographical areas will be eligible for points as described in clauses
(i) through (iv) of this subparagraph.

(i) A city or county with no LIHTC developments
will receive six points.

(i) A city or county with a ratio greater than zero
and less than one will receive three points.

(iii) A city or county which has a ratio equal to or
greater than one but less than two will receive two points.

(iv) A city or county which has aratio greater than
four shall have four points deducted from the score.

(B) A geographical areawhich is:

(i) a "Difficult Development Area' as specifically

(i) 21%to 31% of households are bel ow the poverty
ints);
(iii) 32% to 42% of households are below the
poverty level (7 points); or
(iv) 43% or more of households are below the
poverty level (9 points).

(B) The proposed development islocated in acounty in
which 20% or more of the rental units have a cost burden as set forth
in the County Data Elements guide. Utilize the following percentages
to assess the appropriate score:

(i) 20% to 30% of renta units have a cost burden (4

level (5

designated by the Secretary of HUD. These are areas which have high
congtruction, land, and utility costs relative to area median family in-
come; or

(ii) aTargeted Texas County (TTC) as designated by
the Department in the Application Submission Procedures Manual;

(C) adesignated state or federa empowerment/enter-
prise zone. Such developments must submit aletter and amap from a
city/county officia verifying that the proposed devel opment is located
within such adesignated zone. Letter should be no older than 90 days
from thefirst day of Application Acceptance Period; or

(D) a city-sponsored Tax Increment Financing Zone

points);

(i) 31% to 41% of rental units have acost burden (6
points); or

(iii)  42% or more of rental units have a cost burden
(8 paints).

(3) Project Characteristics. Projects may receive pointsun-
der as many of the following subparagraphs as are applicable.

(A) Exhibit 202. Evidence that the Project to be pur-
chased qualifies as afederally assisted building within the meaning of
the Code, §42(d)(6)(B), and is in danger of having the mortgage as-
signed to HUD, TxRD-USDA, or creating a claim on afederal mort-
gageinsurance fund (such evidence must be aletter from the institution
to which the development isin danger of being assigned); OR evidence
that the Applicant is purchasing(ed) a Property owned by HUD, anin-

(TIF), Public Improvement District (PIDs), or other area or zone

sured depository institution in default, or areceiver or conservator of

where a city or county has, through a local government initiative,

such an ingtitution, or is an REO Property. Such evidence must be in

specifically encouraged or channeled growth, neighborhood preser-

the form of a binding contract to purchase from such federal or other

vation or redevelopment. Significant incentives or benefits must be

entity as described in this paragraph, dosing satements, or recorded

received from the local government which amount to at least 5% of

warranty deed (5 points).

the Total Development Costs.  Such developments must submit all
of the following documentation: a letter from a city/county official
verifying that the proposed development is located within the city
sponsored zone or district; a map from the city/county official which
clearly delineates the boundaries of the district; and a certified copy
of the appropriate resolution or documentation from the mayor, local
city council, county judge, or county commissioners court which
documents that the designated area was.

(i) created by the local city council/county commis-

(B) Exhibit 203. Evidence that the Project is alow in-
come building with mortgage prepayment eligibility as provided for in
the Code, 842(d)(6)(C), or that the Project has an expiring Section 8
contract, which the owner is under no obligation to renew. Such evi-
dence must be a copy of the HUD regulatory agreement and/or mort-
gage which evidences the prepayment cdause; a copy of the expiring
Section 8 contract(s); and in either event, acopy of the opt-out notice or
non-renewal notice per HUD regulations. Applicant shall also provide
a statement as to its willingness to maintain low-income use restric-

sion,

(i) targets a specific geographic area which was not
created solely for the benefit of the Applicant, and

(iii) offers tangible and significant area-specific in-
centives or benefit over and above those normally provided by the city
or county.

(E) anon-impacted Census Tract pursuant to the Young

tions for the period applicable to the type of HUD assistance involved,
and the actions taken or required by it in order to assure that the HUD
assistance will continue to be provided to the Project (8 paints).

(C) The Project composition offers a Unit mix which
is conducive to housing large families. To qualify for these points,
these Units must have at least 1000 sgquare feet of net rentable area
for three bedrooms or 1200 square fest of net rentable area for four
bedrooms. Unlessthe building is served by an elevator, 3 or 4 bedroom

vs. Cuomo judgment. Such developments must submit evidence in the

Units located above the building's second floor will not qualify for

form of a certification from HUD that the Project is located in such an

these points. If the Project is a mixed-income development, only tax

area
(2) Housing Needs Characteristics.

(A) Theproposed development islocated in acounty in
which 10% or more of the households are below the poverty level as
set forth in the Department’s "County Data Elements Guide" incorpo-
rated into the Reference Manual. Utilize the percentagesin clauses (i)

credit Unitswill be used in computing the percentage of qualified Units
for this selection item.

(i) 15% of the Units in the development are three or
four bedrooms (5 points); and

(ii) an additiona point will be awarded for each ad-
ditional 5% increment of Units that are three or four bedrooms up to

through (iv) of this subparagraph to assess the appropriate score:

30% of the Units (amaximum of three points) (3 points).
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(D) The Project will utilize at least four of the follow-
ing energy saving devices in the construction of each tax credit Unit.

(1) Exhibit 204. Evidence that the proposed historic
Residential Development has received an historic property designation

The devices selected must be certified by the project architect as being

by afedera, state or loca Governmental Entity. Such evidence must

included in the design of each tax credit Unit prior to the closing of the

bein the form of aletter from the designating entity identifying the de-

construction loan and in actual construction upon Cost Certification.

velopment by name and address and stating that the project is:

4 Points):

(i) ceiling fansin living room and each bedroom;

(i) listed in the National Register of Historic Places
under the United States Department of the Interior in accordance with

(ii) insulation of at least R-15 for walls and R-30 for

celings,

(iii)  roof radiant barrier;

(iv) gas heating system with an energy factor of
0.59;

(v) energy efficient air conditioning system with a
12 SEER or above rating;

(vi) a shading coefficient for windows of 0.4 pro-
vided in the form of solar screens; or dual pane insulating, low-e win-
dows;

(vii) evaporative cooling system; or

(viii) utilization of appliances and residentia light
fixtures that qualify for the United States Environmental Protection
Agency (EPA) and the United States Department of Energy’s Energy
Star Label. At a minimum, this shall include the installation of pro-
grammable thermostats, water heaters, refrigerators and dishwashers
in each unit.

(E) The proposed development provides low density

the National Historic Preservation Act of 1966;

(i) located in aregistered historic district and certi-
fied by the United States Department of the Interior as being of historic
significance to that district;

(iii) identified in a city, county, or state historic
preservation list; or
(iv) designated as a state landmark (6 points).

(J) Project Owner will set-aside Units for households
with incomes at 50% or less of Area Median Gross Income (AMGI).
The rents for these Units must not be higher than the alowable tax
credit rents at the 50% AMGI level. The Project Owner will set aside
Units at 50% AMGI and will maintain the percentage of such Units
continuously over the compliance and extended use period as specified
in the LURA. For the purposes of this subparagraph (maintaining the
promised percentage of set aside 50% AMGI Units), if at re-certifica-
tion the tenant’ s household income exceeds 140% of the 50% AMGI
level, then the Unit remains a 50% AMGI Unit until the next available
Unit of comparable or smaller size is designated to replace this Unit.
Once the over 50% AMGI Unit is replaced, then the rent for the pre-
viously qualified 50% AMGI Unit may be increased over the LIHTC

housing of no more than 20 Units per acre or as follows:

(i) 16 Unitsor less per acre (6 points); or
(ii) 17 to 20 Units per acre (4 points).

(F) The proposed development is designed as a multi-
story elderly devel opment or a Highrise Urban Infill Project. Pointsare
awarded as follows:

(1) 20 to 24 Units per acre (5 points); or
(ii) 24 to 28 Units per acre (3 points).
(G) TheProject isan existing Residential Development

requirements. Rent increases, if any, should comply with lease provi-
sions and local tenant-landlord laws. If the Project is a mixed-income
development, only tax credit Units should be used in computing the
percentage of qualified Units for this selection item. Utilize the per-
centages in clause (i) through (ii) of this subparagraph to assess the
appropriate score.

(i) four points will be awvarded for the first 10% of
the Unitsin the development that are set-aside for tenantswith incomes
at 50% or less of AMGI (4 points);and

(i) anadditional point will be awvarded for every 5%
of additional Units set-aside for tenants with incomes at 50% or less of

without maximum rent limitations or set-asidesfor affordable housing.

AMGI up to a maximum of eight points (8 paints).

If maximum rent limitations had existed previoudly, then the restric-
tions must have expired at least one year prior to the date of Applica-
tion to the Department (8 points).

(H) The Project is a mixed-income devel opment com-

(K) TheProject is comprised entirely of fourplexes and
Town Homes. To qualify for these points the development must be on
conti guous property under common ownership, management, and Con-
trol and must have a density of no more than 16 Units per acre. None

prised of both market rate Unitsand qualified tax credit Units. To qual-

of the residential buildings may share common roofs with other build-

ify for these points, the project must be located in asubmarket wherethe

ings. None of the residentia buildings may have an exterior door that

average rents based on the number of bedroomsfor comparable market

opens onto a breezeway or hallway that serves other units or buildings

rate units are at least 10% higher on aper net rentabl e square foot basis

(5 points).

than the maximum allowable rents under the Program. Additionally,
the proposed rents for the market rate units in the project must be at
least 5% higher on a per net rentable square foot basis than the maxi-
mum alowable rents under the Program. The Market Study required
by 850.7(d)(11) of this title must provide an analysis of these require-
ments for each bedroom type shown in proposed unit mix. Pointswill
be awarded to Project’s with a Unit based Applicable Fraction which

is no greater than:
(i) 60% (10 points); or,
(i)  75% (6 points); or,
(iii)  85% (3 poaints).

(L) Exhibit 205. For developments which involve re-
habilitation of existing units, evidence that a majority of the develop-
ment’s residential Units are vacant and uninhabitable at the time the
Application is submitted. Such evidence must be in the form of aletter
and report from the local municipal authority citing substantial code
violations. To qualify for these points, the Applicant or its Affiliates
must not have owned a significant interest in, or have had Control of
the Project during the period in which such Units were rendered unin-
habitable (4 points).

(M) Exhibit 206. Evidencefrom thelocal municipal au-
thority stating that the Project fulfills a need for additional affordable
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rental housing as evidenced in alocal Consolidated Plan, Comprehen-

organizations participating in the joint venture. The partnership agree-

sive Plan, other or local planning document. If the municipality does

ment must clearly identify the percentage interest of each organiza-

not have such aplanning document, then aletter from the local munici-

tion.(3 points)

pa authority stating that thereis no local plan and that the city supports
the Project must be submitted (5 points).

(N) The Project consists of not more than 36 Units and

(5) Exhibit 210. Participation of Locad Tax Exempt Orga-
nizations. Evidence that the Project Owner has an executed agreement
with a local tax exempt organization or public entity such as an edu-

is not a part of, or contiguous to, a larger Project. A Project may not

cational institution or city/county agency for the provision of special

receive points for this characteristic if it would otherwise qualify as a

supportive servicesfor thetenants. Local tax exempt organizations are

Rural Project (5 points).

(O) Exhibit 207. Evidence that the proposed Project is
partially funded by aHOPE VI grant from HUD. The Project must have
already received the commitment from HUD. Submission of a HOPE
VI application to HUD does not qualify a Project for these points. Ev-
idence shall include a copy of the commitment letter from HUD indi-
cating the HOPE VI grant terms and grant award amount (5 points).

(4) Sponsor Characteristics. Projects may only receive
points for one of the two criteria listed in subparagraphs (A) and (B)

of this paragraph:

(A) EXHIBIT 208. Evidence that a HUB, as certified
by the Genera Services Commission, is the Project Owner or Controls
the Project Owner. With respect to the filing of an Application and
the development, operation and ownership of aProject, the historically
underutilized person or persons whose ownership interests comprise a
majority of a corporation, partnership, joint venture or other business

entities described in the Code, 8501(c)(3) or (4), as these cited provi-
sions may be amended from time to time. They must dso be registered
or qualified to conduct business in the State of Texas and/or the gov-
ernmental unit wherein the Project will be situated. The provision of
supportive services will be included in the LURA (up to 5 points, de-
pending upon the services committed in accordance with subparagraph

®).

(A) Both documents described in clauses (i) and (ii) of
this subparagraph must be submitted for the service provider to be con-
sidered under this exhibit.

(i) A fully executed contract between the service
provider and the Applicant that establishes that the services offered
provide a benefit that would not be readily available to the tenants if
they were not residing in the development.

(i) A document that clearly establishes the organi-
zation's tax exempt status.

entity, must maintain this majority and must demonstrate regular, con-
tinuous, and substantial participation in the operation and management
activities of the entity. Likewise, with regard to a sole proprietorship,
the individual who comprisesthe sole proprietorship must demonstrate
regular, continuous, and substantia participation in the development,
operation and ownership of the Project. The Department shall, dur-

(B) The supportive services contract will be evaluated
using the criteria described in clauses (i) through (v) of this subpara-
graph. The contract must clearly state the:

(i) Cost of Servicesto the Project Owner. The cost
shown in the contract must also be included in the Project’ s operating

ing and after the Application Round, monitor those individuals whose

budget and proforma. The costs must be reasonable for the benefit

purported ownership interest(s) and participation form the basis upon

derived by the tenants. Services for which the Project Owner does not

which the designation of HUB is being claimed and may require the

pay, will not receive a point for thisitem (1 point).

submission of additional documentation as required to verify said ev-
idence. The Department’s god is to have substantive participation by
those individuals whose purported ownership interest(s) and partici-
pation form the basis which the designation as a HUB is claimed. A
determination by the Department that there has been a material mis-
representation as to such participation or that insufficient evidence has

(i) Availability of Services - The services must be
provided on site or with transportation provided to offsite locations. (1

point).

(iii) Duration of Contract - A commitment to pro-
vide the services for not less than five years or an option to renew the

been provided to substantiate such participation will befinal and points

contract annually for not lessthan five years must be provided (1 point).

awarded for HUB parti cipation will be withdrawn accordingly. Thefol-
lowing documentation must be provided to qualify for these points:

(i) certification from the Genera Services Commis-

(iv) Experience of Service Provider - The Depart-
ment will evaluate the experience of the organization as well as the
professiona and educational qualifications of the individuas deliver-

sion that the Person is a HUB; and

(ii) evidence of regular, continuous and substantial
participation. This evidence shall include, but not be limited to, the

ing the services (1 point).

(v) Appropriateness - Services must be appropriate
and provide a tangible benefit in enhancing the standard of living of a

agreement to personally guarantee the interim congtruction loan se-

majority of low-income tenants (1 point).

cured relative to the development of a Project (and to personaly pro-
videall other guaranteesto the equity investor) by the person or persons
whose purported ownership interest(s) and participation form the ba-
sis upon which the designation of aHUB is being claimed. Any such
guarantee wherein an Affiliate, partner and or Beneficial Owner of the
guarantor agrees to indemnify, in whole or in part, the guarantor from

(6) Tenant Populations With Special Housing Needs.
Projects may recelve points under as many of the subparagraphs as
apply, in accordance with the terms of those subparagraphs.

(A) Thiscriterion appliesto elderly Projectswhich pro-
vide significant facilities and services specifically designed to meet the

the liability arising from the guarantee, shall not constitute said evi-

physical and social needs of the residents. Significant services may

dence (3 points).

(B) Exhibit 209. Joint Ventures with Qualified Non-
profit Organizations. Evidence that the Project involves ajoint venture
between a forprofit organization and a Qualified Nonprofit Organiza-
tion. The Qualified Nonprofit Organization must be materially partic-
ipating in the Project as one of the General Partners. Such evidence
must be in the form of an executed partnership agreement between the

include congregate dining facilities, social and recreation programs,
continuing education, welfareinformation and counseling, referral ser-
vices, transportation and recreation. Other atributes of such Projects
include providing hand rails along steps and interior halways, grab
bars in bathrooms, routes that alow for barrier-free travel, lever type
doorknobs and single lever faucets. All multistory buildings (two or
more floors) must be served by an éevator. Individua Units shall not
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be multistory. Elderly Projects must not contain any Units with three

the end of the Compliance Period, the Notice of Intent shall be given no

or more bedrooms. Such a Project must conform to the Federal Fair

later than two years prior to date upon which the Project Owner intends

Housing Act and must be a Project which:

(i) isintended for, and solely occupied by Persons
and elderly families 62 years of age or older. For the purposes of qual-

to sell the Project.

(B) During thetwo yearsfollowing the giving of Notice
of Intent, the Sponsor may enter into an agreement to sell the Project

ifying for these points dderly family is defined as a family of two or

only in accordance with aright of first refusal for sale at the Minimum

more persons, al of whom are 62 years of age or older; or

(ii) is intended and operated for occupancy by at
least one person 55 years of age or older per unit, where at least 80%

Purchase Price with parties in the following order of priority:

(i) during thefirst six-month period after the Notice
of Intent, only with a Qualified Nonprofit Organization that is also a

of the total housing units are occupied by at least one person who is

community housing development organization, as defined for purposes

55 years of age or older; and

(iii) adheres to policies and procedures which
demonstrate an intent by the owner and manager to provide housing
for persons 55 years of age or older (10 points).

(B) Exhibit 211. Evidence that the Project is designed
solely for transitiona housing for homel ess persons on a non-transient
basis, with supportive servicesdesigned to assi st tenantsin locating and

of the federd HOME Investment Partnerships Program at 24 C.F.R. §
92.1 (a"CHDOQO") and is approved by the Department,

(i)  during the second s x-month period after the No-
tice of Intent, only with aQualified Nonprofit Organization or a Tenant
Organization; and

(iii)  during the second year after the Notice of Intent,
only with the Department or with a Qualified Nonprofit Organization

retaining permanent housing. For the purpose of this exhibit, homeless

approved by the Department or a Tenant Organization approved by the

persons are individuals or families that lack a fixed, regular, and ade-

Department.

guate nighttime residence as more fully defined in 24 Code of Federal
Regulations, 891.5, and as may be amended from time to time. All of
the itemsdescribed in clauses (i) through (v) of this subparagraph must
be submitted:

() adetailed narrative describing the type of pro-

(iv) If, during such two-year period, the Project
Owner shall receive an offer to purchase the Project at the Minimum
Purchase Price from one of the organizations designated in clauses (i),
(ii), and (iii) of this subparagraph (within the period(s) appropriate
to such organization), the Project Owner shall sell the Project at the

posed housing;

(i) areferral agreement with an established organi-
zation which provides services to the homeless,

(iii) a marketing plan designed to attract qualified

Minimum Purchase Price to such organization. If, during such period,
the Project Owner shall receive more than one offer to purchase the
Project a the Minimum Purchase Price from one or more of the
organi zations designated in clauses (i), (ii), and (iii) of this subpara-
graph (within the period(s) appropriate to such organizations), the

tenants and housing providers;

(iv) alist of supportive services, and

(v) adequate additional income source and executed
guarantee to supplement any anticipated operating and funding gaps

(15 points).
(7) Exhibit 212. Evidence that Project Owner agrees to

Project Owner shall sdll the Project at the Minimum Purchase Price to
whichever of such organizations it shall choose.

(C) After the later to occur of:
(i) the end of the Compliance Period; or

(ii) twoyearsfrom delivery of aNotice of Intent, the
Project Owner may sell the Project without regard to any right of first

provide aright of first refusal to purchase the Project upon or foll ow-

refusal established by the LURA if no offer to purchase the Project at

ing the end of the Compliance Period for the minimum purchase price

or above the Minimum Purchase Price has been made by a Qualified

provided in, and in accordance with the requirements of, 842(i)(7) of

Nonprofit Organization, a Tenant Organization or the Department, or a

the Code (the "Minimum Purchase Price"), to a Qualified Nonprofit

period of 120 days has expired from the date of acceptance of al such

Organization, the Department; and either an individual tenant with re-

offers as shall have been received without the sale having occurred,

spect to a single family building; or a tenant cooperative, a resident

provided that the failure(s) to close within any such 120-day period

management corporation in the Project or other association of tenants

shall not have been caused by the Project Owner or matters related to

in the Project with respect to multifamily developments (together, inal

the title for the Project.

such cases, including the tenants of asingle family building, a"Tenant
Organization™). Project Owner may qudify for these points by provid-
ing the right of first refusal in the following terms (5 points).

(A) Upon the earlier to occur of:
(i) the Project Owner’'s determination to sell the

Project, or

(ii) the Project Owner’s reguest to the Department,
pursuant to §42(h)(6)(1) of the Code, to find abuyer who will purchase
the Project pursuant to a "qualified contract” within the meaning of
842(h)(6)(F) of the Code, the Project Owner shall provide a notice of
intent to sell the Project ("Notice of Intent") to the Department and to
such other parties as the Department may direct at that time. If the
Project Owner determines that it will sdll the Project at the end of the
Compliance Period, the Notice of Intent shall be given no later than
two years prior to expiration of the Compliance Period. If the Project

(D) At any timeprior to the giving of the Notice of In-
tent, the Project Owner may enter into an agreement with one or more
specific Qualified Nonprofit Organizations and/or Tenant Organiza-
tions to provide aright of first refusal to purchase the Project for the
Minimum Purchase Price, but any such agreement shall only permit
purchase of the Project by such organization in accordance with and
subject to the priorities set forth in subparagraph (B) of this paragraph.

(E) The Department shall, at the request of the Project
Owner, identify in the LURA a Qualified Nonprofit Organization or
Tenant Organization which shall hold alimited priority in exercising a
right of first refusa to purchase the Project at the Minimum Purchase
Price, in accordance with and subject to the priorities set forth in sub-
paragraph (B) of this paragraph.

(F) The Department shall have the right to enforce the
Project Owner’s obligation to sell the Project as herein contemplated

Owner determines that it will sell the Project at some point later than

by obtaining a power-of-attorney from the Project Owner to execute
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such a sde or by obtaining an order for specific performance of such
obligation or by such other means or remedy as shall be, in the Depart-

(1) The minimum Project size will be limited to 16 units
unless otherwise provided for under the Ineligible Building Types def-

ment’ s discretion, appropriate.
(8) Bonus Points.

(A) Projectsincluded on alist of proposed Applications
submitted to the Department by the Applicant at least 20 business days
prior to the beginning of the Application Acceptance Period shal re-
celvetwo points. Thislist must include the following information about
the proposed development(s): Project name, address, city, zip code,
household type ("family", "elderly", or "transitional") and the estimated
number of total units, program units, and credit request amount. (2

points).

(B) Applications received within the first ten working

inition.

(2) Rural Projects involving new construction will be lim-
ited to 76 Units unless the Market Study clearly documents that larger
developments are consistent with the comparables in the community
and that there is a significant demand for additional units. All other
Projectsinvolving new construction will be limited to 250 units. These
maximum unit limitations also apply to those Projects which involve
a combination of rehabilitation and new construction. Projects that
consist solely of acquisition/rehabilitation or rehabilitation only may
exceed the maximum unit restrictions. For those developments which
are a second phase or are otherwise adjacent to an existing tax credit
developments, the combined Unit total for the developments may not

days of the Application Acceptance Period shall receive two points (2

exceed the maximum allowable project size, unless thefirst phase has

points).

(C) Projects will receive points for the site determina-
tion made by the Department as follows:

(i) Projects that are evaluted by the Department as
an "Excellent” site will receive 2 points.

(i) Projectsthat are evaluated by the Department as

been completed and stabilized for at least six months.
(3) Tax Exempt Bond Projectswill belimited to 280 Units.
(h) Tax Exempt Bond Financed Projects.

(1) Tax Exempt Bond Project Applications are a so subject
to evaluation under the QAP and Rules and thereguirementsand under-
writing review criteriadescribed in the Application Submission Proce-

a "Poor" site will have 4 points deducted from their score.
(f) Credit Amount.
(1) The Department shall issue tax credits only in the

dures Manual. Such projects requesting a Determination Notice in the
current calendar year must meet al Threshold Criteria requirements
stipulated in 850.7(d) of thistitle. Such projects which received a De-
termination Notice in a prior caendar year must meet al Threshold

amount needed for the financial feasibility and viability of a Project

Criteria requirements stipulated in the QAP and Rules in effect for the

throughout the Compliance Period. The issuance of tax credits or

calendar year in which the Determination Noti ce was issued; provided,

the determination of any allocation amount in no way represents or

however, that such projects shall comply with all procedural require-

purports to warrant the feasibility or viability of the Project by the De-

ments for obtaining Department action in the current QAP and Rules;

partment. The Department will limit the allocation of tax credits to no

and such other requirements of the QAP and Rules as the Department

more than $1.2 million per Project. The dlocation of tax credits shall

determines applicable. Tax Exempt Bond Financed Projects are not

also be limited to not more than $1.8 million per Applicant. These

subject to the Selection Criteriaset forth in 850.7(e) of thistitle and are

limitations will apply to dl Affiliates of any Applicant, developer,

not required to submit documentation relating thereto.

Project Owner, general partner, sponsor or their Affiliates or related
entities unless otherwise provided for by the Department. Tax Exempt
Bond Project Applications are not subject to the per Project and per
Applicant credit limitations, and Tax Exempt Bond Projects will not
count towards the total limit on tax credits per Applicant.

(2) Inmaking determinations with respect to the limitation

(2) Tax Exempt Bond Project Applications will be evalu-
ated under the factors set forth a paragraphs (1), (3), (4) and (7) of
850.7(b) of this title. With respect to paragraph (1) of 850.7(b) of
this title, Projects determined to be infeasible by the Department will
not recelve a Determination Notice. With respect to paragraph (3) of
§50.7(b) of thistitle, Projects determined by the Department to result in

the Department may take into account such factors as the percentage

an excessive concentration of affordable housing devel opments within

of interest held by a particular individua or any Affiliate thereof in a

a particular market area will not receive a Determination Notice. With

Project, the amount of fees or other compensations paid to a particular

respect to paragraph (4) of §50.7(b) of thistitle, Projects determined by

individua or any Affiliate thereof with respect to a Project, any other

the Department to be located on an "Unacceptable” sitewill not receive

financial benefits, either directly or indirectly, through Beneficial Own-

a Determination Notice. For purposes of paragraph (7) of §50.7(b) of

ership received by a particular individual or any Affiliate thereof with

this title, Projects must demonstrate the Project’s consistency with the

respect to a Project. The limitation does not apply:

(A) toan entity which raises or provides eguity for one
or more Projects, solely with respect toits actionsin raising or provid-
ing equity for such Projects (including syndication related activities as
agent on behaf of investors);

(B) tothe provision by an entity of "qualified commer-
cial financing" within the meaning of the Code, 849(a)(1)(D)(ii) (with-
out regard to the 80% limitation thereof);

(C) toaQualified Nonprofit Organization or other not-
for-profit entity, to the extent that the participation in a Project by such
organization consists only of the provision of loan funds or grants; and

(D) toaProject Consultant with respect to the provision
of consulting services.

(g) Limitations on the Size of Projects.

bond issuer’s consolidated plan or other similar planning document.
Consistency with the local municipality’s consolidated plan or similar
planning document must d so be demonstrated in those instances where
the city or county has a consolidated plan.

(3) Tax Exempt Bond Projects may not include Ineligible
Building Types unless the Department determines that it is in the best
interests of the particular Project, its market areaand the tax credit pro-
gram to permit a particular building type to beincluded in the Project.

(4) Tax Exempt Bond Projects are subject to the require-
ments and restrictions set forth in 850.5 of thistitle.

(5) Tax Exempt Bond Project Applications are not subject
to the limitations on amount of tax credits per Applicant or per Project
set forth in §50.7(f)(1) of this title.

(6) Tax Exempt Bond Project Applicationsmust provide an
executed agreement with a qualified service provider for the provision

PROPOSED RULES December 1, 2000 25 TexReg 11803



of special supportive services that would otherwise not be available

perform as stated in the representation and enforcement by inclusion

for the tenants. The provision of these services will be included in the

in deed restrictions to which the Department is a party.

LURA. Acceptable services as described in subparagraphs (A) through
(C) of this paragraph include:

(A) the services must be in one of the following cate-
gories. child care, transportation, basic adult education, legal assis-
tance, counseling services, GED preparation, English as a second lan-
guage classes, vocational training, home buyer education, credit coun-
seling, financial planning assistance or courses, health screening ser-
vices, health and nutritional courses, youth programs, scholastic tutor-
ing, social events and activities, community gardens or computer facil-
ities; or

(B) any other program described under TitlelV-A of the
Social Security Act (42 U.S.C. §8 601 et seg.) which enables children
to be cared for in their homes or the homes of relatives; ends the de-
pendence of needy families on government benefits by promoting job
preparation, work and marriage; prevents and reduces the incidence of
out-of wedlock pregnancies; and encourages the formation and main-
tenance of two-parent families, or

(C) any other services approved in writing by the Issuer.
The plan for tenant supportive services submitted for review and ap-
proval of the Issuer must contain a plan for coordination of services
with state workforce devel opment and welfare programs. The coordi-
nated effort will vary depending upon the needs of the tenant profile at
any given time as outlined in the plan.

(7) Code 842(m)(2)(D) required the bond issuer (if other
than the Department) to make sure that a Tax Exempt Bond Project
does not receive more tax credits than the amount needed for the finan-
cial feasibility and viability of a Project throughout the Compliance
Period. Treasury Regul ations prescribe the occasions upon which this
determination must be made. In light of the requirement, issuers may
either dlect to underwritethe Project for this purposein accordancewith
the QAP and the Department’ s underwriting guidelines; or delegate, by
agreement, that function to the Department. If the issuer underwrites
the Project, the Department will, nonetheless, review the underwrit-
ing report and may make such changes in the amount of credits which
the Project may be allowed as are appropriate under the Department’s
guidelines. The Determination Notice issued by the Department and
any subsequent | RS Form(s) 8609 will reflect the amount of tax credits
for which the Project is determined to be digible in accordance with
this paragraph, and the amount of tax creditsreflected in the IRS Form
8609 may be greater or less than the amount set forth in the Deter-
mination Notice, based upon the Department’s and the bond issuer’'s
determination as of each building’s placement in service.

(8) If the Department staff determinesthat al requirements
of this 850.7(h) of this title have been met, the Ad Hoc Tax Credit
Committee, without further action, shall authorize the Department to
issue a Determination Notice to the Applicant that the Project satisfies
the requirements of the QAP and Rules in accordance with the Code,

§42(m)(1)(D).

(i) Adherence to Obligations. All representations, under-
takings and commitments made by an Applicant in the applications
process for a Project, whether with respect to Threshold Criteria,
Selection Criteria or otherwise, shall be deemed to be a condition
to any Commitment Notice, Determination Notice, or Carryover
Allocation for such Project, the violation of which shall be cause
for cancellation of such Commitment Notice, Determination Notice,
or Carryover Allocation by the Department, and if concerning the
ongoing features or operation of the Project, shall be reflected in the
LURA. All such representations are enforceable by the Department,
including enforcement by adminigtrative pendties for failure to

§50.8. Compliance Monitoring.

(8 The Code, §842(m)(1)(B)(iii), requires the Department as
the housing credit agency to include in its QAP a procedure that the
Department will follow in monitoring Projects for noncompliance with
the provisions of the Code, §42 and in notifying the IRS of such non-
compliance of which the Department becomes aware. Such procedure
isset out in this QAP and in the Owner’s Compliance Manual prepared
by the Department’s Compliance Division, as amended from time to
time. Such procedure only addresses forms and records that may be re-
quired by the Department to enable the Department to monitor aProject
for violations of the Code and the LURA and to notify the IRS of any
such non-compliance. Thisprocedure does not address forms and other
records that may be required of Project Owners by the IRS more gener-
ally, whether for purposes of filing annual returns or supporting Project
Owner tax positions during an IRS audit.

(b) The Department will monitor compliance with all
covenants made by the Project Owner in the Application and in the
LURA, whether required by the Code, Treasury Regulations or other
rulings of the IRS, or undertaken by the Project Owner in response to
Department requirements or criteria.

(c) The Project Owner must keep records for each qualified
low income building in the Project, showing on a monthly basis (with
respect to the first year of abuilding' s Credit Period and on an annual
basis, theresfter):

(1) thetotal number of residential renta Unitsin the build-

ing (including the number of bedrooms and the size in square feet of
each residentia rental Unit);

(2) the percentage of residential rental Unitsin the building
that are low income Units;

(3) the rent charged for each residentia rental Unit in the
building including, with respect to low income Units, documentation
to support the utility alowance applicable to such Unit;

(4) the number of occupants in each low income Unit;

(5) thelow income Unit vacanciesin the building and infor-
mation that shows when, and to whom, all available Units were rented;

(6) the annual income certification of each tenant of alow
income Unit, in the form designated by the Department in the Compli-
ance Manual, as may be modified from timeto time;

(7) documentation to support each low income tenant’s in-
come certification, consistent with the verification procedures required
by HUD under Section 8 of the United States Housing Act of 1937
("Section 8"). In the case of atenant receiving housing ass stance pay-
ments under Section 8, the documentation reguirement is satisfied if
the public housing authority provides a statement to the Project Owner
declaring that the tenant’ s income does not exceed the applicable in-
come limit under the Code, 8§42(qg) as described in the Compliance
Manual;

(8) theEligible Basisand Qualified Basis of the building at
the end of the firgt year of the Credit Period;

(9) the character and use of the nonresidential portion of
the building included in the building' s Eligible Basis under the Code,
§42(d), (e.g. whether tenant facilities are available on a comparable
basis to dl tenants; whether any fee is charged for use of the facilities;
whether facilities are reasonably required by the Project); and

(10) any additional information as required by the Depart-

ment.
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(d) The Project Owner will deliver to the Department within

8823, Low Income Housing Credit Agencies Report of Non Compli-

90 days after the end of each calendar year, the current financia state-

ance. The Owner Certification of Program Compliance shall cover the

ments, in form and content satisfactory to the Department, itemizing

proceeding calendar year and shall include at a minimum the following

the income and expenses of the Project.

(e) Specificaly, to evidence compliance with the requirements
of the Code, Section 42(h)(6)(B)(iv) which requiresthat the LURA pro-

statements of the Project Owner:

(A) the Project met the minimum set-aside test which
was applicable to the Project;

hibit Project Owners of all tax credit projects placed in service after
August 10, 1993 from refusing to lease to persons holding Section 8
vouchers or certificates because of their status as holders of such Sec-
tion 8 voucher or certificate, Project Owners must:

(1) maintain a written management plan that is available
for review upon request. Such management plan must gate an inten-
tion of the Project Owner to comply with state and federal fair housing
and anti-discrimination laws. Such management plan must also clearly
state the following objectives:

(A) prospective applicants who hold Section 8 vouch-
ers or certificates are welcome to apply and will be provided the same
consideration for occupancy as any other applicant;

(B) any minimum income requirements for Section 8
voucher and certificate holders will only be gpplied to the portion of the
rent the prospective tenant would pay. Minimum income requirements

(B) there was no change in the Applicable Fraction of
any building in the Project, or that there was achange, and adescription

of the change;
(C) the owner has received an annual income certifica-

tion from each low income tenant and documentation to support that
certification;

(D) each low income Unit in the Project was rent-re-
stricted under the Code, 842(g)(2) and Treasury Regulation §1.42-10
regarding utility allowances,

(E) 4l Unitsin the Project were for use by the general
public including the requirement that no finding of discrimination un-
der the Fair Housing Act occurred for the Project;

(F) each building in the Project was suitable for occu-
pancy, taking into account local health, safety, and building codes, and

for Section 8 voucher and certificate holders will not exceed 2.5 times

the state or local government unit responsible for making building code

the portion of rent the tenant pays; and

(C) all employment policies or procedures and other
leasing criteria (such as renta history, credit history, crimina history,
etc.) will be applied to applicants uniformly regardless of whether
or not an gpplicant holds a section 8 voucher or certificate and in a
manner consistent with the Fair Housing Act and with Department
and Code requirements,

(2) post Fair Housing logos and the Fair Housing poster in
the leasing office;

(3) approve and distribute awritten Affirmative Marketing
Plan to the property management and on-site staff.

(4) communicate annually during the first quarter of each

inspections did not issue areport of aviolation for any building or low
income Unit inthe Project. If aviolation report or notice was issued by
the governmental unit, the Project Owner must attach either astatement
summarizing the violation report or notice or acopy of the violation re-
port or notice, and in addition, the Project Owner must state whether
the violation has been corrected;

(G) either there was no changein the Eligible Basis (as
defined in the Code, 842(d)) of any building in the Project, or that there
has been a change, and the nature of the change;

(H) all tenant facilities included in the Eligible Basis
under the Code, 842(d), of any building in the Project, such as swim-
ming pools, other recreationa facilities, and parking areas, were pro-
vided on a comparable basis without charge to all tenants in the build-

year in writing with one or more public housing authorities or Sec-
tion 8 administrators for the area in which the Project is located. Such
communication will include information on the unit characteristicsand
rents and will advise the administrating agency that the property ac-
cepts Section 8 vouchers and certificates and will treat referrals in a
fair and equal manner. Copies of such correspondence must be avail-
able during on-site reviews conducted by the Department.

(f) Record retention provision. The Project Owner is required
to retain the records described in subsection (c) of this section for at
least six years after the due date (with extensions) for filing the federal
income tax return for that year; however, the records for the first year
of the Credit Period must be retained for at least six years beyond the
due date (with extensions) for filing the federa income tax return for

ing;

(1) if alow income Unit in the Project became vacant
during the year, reasonable attempts were, or are being, made to rent
that Unit or the next available Unit of comparable or smaller size to

tenants having aqualifying incomebefore any other Unitsinthe Project
were, or will be, rented to tenants not having a qualifying income;

(J) if theincome of tenants of alow income Unit in the
Project increased above the limit allowed in the Code, §42(g)(2)(D)(ii),
the next available Unit of comparable or smaller Sze in the Project was,
or will be, rented to tenants having a qualifying income;

(K) aLURA including an Extended Low Income Hous-
ing Commitment as described in the Code, 842(h)(6)(B), was in €f-

the last year of the Compliance Period of the building.
(g9) Certification and Review.
(1) Onor before February 1st of each year, the Department

fect for buildings subject to the Revenue Reconciliation Act of 1989,
§7106(c)(1) (generdly any building recelving an allocation after 1989),
including the requirement under Code, 842(h)(6)(B)(iv) that a Project
Owner cannot refuse to lease a Unit in the Project to an applicant be-

will send each Project Owner of a completed Project an Owner’s Cer-

cause the applicant holds a voucher or certificate of digibility under

tification of Program Compliance (form provided by the Department)

Section 8, and the Project Owner has not refused to lease a Unit to

to be completed by the Owner and returned to the Department on or

an applicant because of his or her gtatus as a holder of a Section 8

before the first day of March of each year in the Compliance Period.

voucher nor is the Project out of compliance with the provisions, in-

Any Project for which the certification is not received by the Depart-

cluding any special provisions, outlined in the Extended Low Income

ment, is received past due, or is incomplete, improperly completed or

Housing Commitment;

not signed by the Project Owner, will be considered not in compliance
with the provisions of 8§42 of the Code and reported to the IRS on Form

(L) no changeinthe ownership of aProject hasoccurred
during the reporting period,;
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(M) theProject Owner has not been notified by IRS that
the Projectisnolonger "aqualified low income housing project” within

(3) Exception. The Department may, at its discretion, enter
into aMemorandum of Understanding with the TXRD-USDA, whereby

the meaning of the Code, §42;

(N) the Project met al terms and conditions which were
recorded in the LURA, or if no LURA was required to be recorded, the
Project met all representations of the Project Owner in the Application
for credits;

(O) if the Project Owner received its Housing Credit

the TXRD-USDA agreesto provide to the Department information con-
cerning the income and rent of the tenants in buildings financed by
the TXRD-USDA under its §515 program. Owners of such buildings
may be excepted from the review procedures of subparagraph (B) or
(C) of this paragraph or both; however, if the information provided
by TXRD-USDA is not sufficient for the Department to make a deter-
mination that the income limitation and rent restrictions of the Code,

Allocation from the portion of the state ceiling set-aside for Projects

842(g)(1) and (2), are met, the Project Owner must provide the Depart-

involving Qualified Nonprofit Organizations under Code, 42(h)(5), a

ment with additional information.

Quadlified Nonprofit Organization owned an interest in and materially
participated in the operation of the Project within the meaning of the

Code 469(h);
(P) al low income Units in the Project were used on

(h) Inspection provision. The Department retains the right to
perform an on siteinspection of any low income housing Project includ-
ing all books and record pertaining thereto through either the end of the
Compliance Period or the end of the period covered by any Extended

a nontransient basis (except for transitional housing for the homeless

Low Income Housing Commitment, whichever is later. An inspection

provided under §42(i)(3)(B)(iii) of the Code or s ngle-room-occupancy

under this subsection may bein addition to any review under paragraph

units rented on a month-by-month basis under §42(i)(3)(B)(iv) of the

(9)(2) of this section.

Code; and

no low income Units in the Project were occupied

(i) Notices to Owner. The Department will provide prompt
written notice to the Project Owner if the Department does not receive

by householdsin which al members were Students.
(2) Review.
(A) The Department staff will review each Owner's

the certification described in paragraph (g)(1) of this section or dis-
covers through audit, inspection, review or any other manner, that the
Project is not in compliance with the provisions of the Code, 842 or the
LURA. The notice will specify a correction period which will not ex-

Certification of Program Compliance for compliance with the require-

ceed 90 days, during which the Project Owner may respond to the De-

ments of the Code, §42.

(B) TheDepartment will perform on-site inspections of
all buildingsin each low income housing Project by the end of the sec-
ond calendar year following the year the last building in the Project is
placed in service and, for at least 20% of the low income Unitsin each
Project, inspect the Units and review the low income certifications, the
documentation the Project Owner has received to support the certifica-
tions, the rent records for each low income tenant in those Units, and
any additional information that the Department deems necessary.

(C) TheDepartment will perform on site monitoring re-

partment’s findings, bring the Project into compliance, or supply any
missing certifications. The Department may extend the correction pe-
riod for up to six months if it determinesthere is good cause for grant-
ing an extension. If any communication to the Project Owner under
this section is returned to the Department as unclaimed or undeliver-
able, the Project may be considered not in compliance without further
notice to the Project Owner.

() Noticeto the IRS.

(1) Regardiess of whether the noncompliance is corrected,
the Department is required to file IRS Form 8823 with the IRS. IRS

views (unless the Project is required to have fewer than ten low income

Form 8823 will be filed not later than 45 days after the end of the cor-

Units) at least once every three years on low income housing Projects.

rection period specified in the Notice to Owner, but will not be filed

A monitoring review will include an inspection of the income certifica-

before the end of the correction period. The Department will explain

tion, the documentation the Project Owner has received to support that

on IRS Form 8823 the nature of the noncompliance and will indicate

certification, the rent record for each low income tenant, and a prop-

whether the Project Owner has corrected the noncompliance or has oth-

erty inspection including individua Units and any additiona informa-

erwise responded to the Department’ s findings.

tion that the Department deems necessary, for at least 20% of the low
income Units in those Projects.

(D) The Department may, at the time and in the form

(2) The Department will retain records of noncompliance
or falure to certify for six years beyond the Department’s filing of
the respective IRS Form 8823. In al other cases, the Department will

designated by the Department, require the Project Owners to submit

retain the certification and records described in this section for three

for compliance review, information on tenant income and rent for each

years from the end of the calendar year the Department receives the

low income Unit, and may require a Project Owner to submit for com-

certifications and records.

pliance review copies of the tenant files, including copies of the income
certification, the documentation the Project Owner has received to sup-
port that certification and the rent record for any low income tenant.

(E) TheDepartment will randomly select which low in-
come Units and tenant records are to be ingpected and reviewed by it.
The Department may determine to review tenant records wherever they
are gored, whether on-site or off-site. Units and tenant records to be
inspected and reviewed will be selected in a manner that will not give
Project Owners advance notice that aparticular Unit and tenant records
for aparticular year will or will not be inspected or reviewed. However,

(k) Notices to the Department. A Project Owner must notify
the Department in writing of the eventslisted in paragraphs (1) through
(3) of this subsection.

(1) priorto any sale, transfer, exchange, or renaming of the
Project or any portion of the Project. For Rural Projectsthat are feder-
ally assisted or purchased from HUD, the Department shall not autho-
rize the sale of any portion of the Project;

(2) any change of address to which subsequent notices or
communications shall be sent; or

the Department will give reasonable notice to the Project Owner that
an on-site inspection or a tenant record review will occur, so that the
Project Owner may notify tenants of the inspection or assemble tenant
records for review.

(3) within thirty days of the placement in service of each
building, the Department must be provided the in service date of each

building.
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() Liability. Compliance with the requirements of the Code,

Owners of such Projects are hereby notified that it is their responsibil-

842 is the sole responsibility of the Project Owner of the building for

ity to ensurethat the Property is maintained in compliancewith all state

which the credit is allowable. By monitoring for compliance, the De-

and federal environmenta hazard requirements. Those Projects which

partment in no way assumes any liability whatsoever for any action or

have or areto receivefirst lien financing from HUD may submit HUD'’s

failureto act by the Project Owner including the Project Owner’s non-

environmental assessment report, provided that it conforms with there-

compliance with the Code, 842.

(m) These provisions apply to dl buildings for which a low
income housing credit is, or has been, allowable at any time. The De-
partment is not required to monitor whether abuilding or Project wasin
compliance with the requirements of the Code, 8§42, prior to January 1,
1992. However, if the Department becomes aware of noncompliance
that occurred prior to January 1, 1992, the Department is required to
notify the IRS in a manner consistent with subsection (j) of this sec-
tion.

§50.9. Housing Credit Allocations.
(8 In making a Housing Credit Allocation under this chap-

guirements of this paragraph. In the event that an ESA on the Project
is older than 12 months, the Project Owner may supply the Department
with an update |etter from the Person or organization which prepared
theinitia assessment; provided, however, that the Department will not
accept any ESA which is more than 24 months old. An environmental
report that is not submitted by the Carryover deadline will cause the
Project to be terminated.

(A) If the report recommends further studies or estab-
lishes that environmental hazards currently exist on the Property, or
are originating off-site but would nonetheless affect the Property, then
the Project Owner must act on such a recommendation or provide a
plan for either the abatement or elimination of the hazard. Evidence of

ter, the Department shall rely upon information contained in the Appli-

action or a plan for the abatement or elimination of the hazard must be

cant’s Application to determine whether a building is digible for the

presented upon Carryover submittal. If the ESA represents that there

credit under the Code, §42. The Applicant shall bear full responsibility

are non-mitigable environmental conditions, the Department may not

for claiming the credit and assuring that the Project complies with the

issue a Carryover Allocation.

requirements of the Code, §42. The Department shall have no respon-
sibility for ensuring that an Applicant who receives a housing credit
allocation from the Department will quaify for the housing credit.

(b) The Housing Credit Allocation Amount shall not exceed

(B) For Projectswhich have had aPhase || Environmen-
tal Assessment performed and hazards identified, the Applicant is re-
quired to provide a copy of that Assessment to the Department as part
of this Exhibit. The Applicant must dso maintain acopy of said assess-

the dollar amount the Department determines is necessary for the fi-

ment on site availablefor review by all personswhich either occupy the

nancial feasibility and the long term viability of the Project throughout

Property or are gpplying for tenancy, unless the condition is remedied

the Compliance Period. Such determination shall be made by the De-

through the construction or rehabilitation of the Property.

partment a the time of issuance of the Commitment Notice or Determi-
nation Notice; a the time the Department makes a Housing Credit Al-
location; and/or the date the building isplaced in service. Any Housing
Credit Allocation Amount specifiedin aCommitment Notice, Determi-
nation Notice or Carryover Allocation Document is subject to change
by the Department dependent upon such determination. Such a deter-
mination shall be made by the Department based on its evaluation and
procedures, considering the items specified in the Code, §42(m)(2)(B),
and the department in no way or manner represents or warrants to any
applicant, sponsor, investor, lender or other entity that the project is, in
fact, feasible or viable.

(c) The Genera Contractor hired by the Applicant must meet
specific criteria as defined by the Seventy-fifth Legidature. A general
contractor hired by an applicant or an applicant, if the applicant serves
asgenera contractor must demonstrate ahistory of constructing similar
types of housings without the use of federal tax credits. Evidence must
be submitted to the Department which sufficiently documents that the
general contractor has constructed some housing without the use of
low income housing credits. This documentation will be required as a
condition of the commitment notice or carryover agreement, and must
be complied with prior to commencement of construction and a cost
certification and final alocation of credits.

(d) All Carryover Allocations will be contingent upon the fol-
lowing:
(1) submission of the most recent Phase | Environmental

(2) the Project Owner’'s closing of the construction loan
shall occur not later than the second Friday in June of the year after the
execution of the Carryover Allocation Document with the possibility of
aone-time 30 day extension as described in 850.11 of thistitle. Copies
of the closing documents must be submitted to the Department within
two weeks after the closing. The Carryover Allocation will automati-
cally be revoked if the Project Owner failsto meet the aforementioned
closing deadline, and dl credits previoudy all ocated to that Project will
be returned to the genera pool for reallocation.

(3) the Project Owner must commence and continue
substantial construction activities not later than the second Friday
in November of the year after the execution of the Carryover Allo-
cation Document with the possibility of an extension as described
in 850.11(h) of this title. Substantial construction activities for new
projects will generaly be defined as post foundation construction
activities. Evidence of such activity shall be provided in a format
prescribed by the Department in the LIHTC Progress Report - Com-
mencement of Construction which will document progress towards
placing the Project in service in an expeditious manner.

(e) An alocation will be made in the name of the Applicant
identified in the related Commitment Notice or Determination Notice.
If an dlocation is made in the name of the party expected to be the
general partner in an eventual owner partnership, the Department may,
upon request, approve atransfer of allocation to such owner partnership
in which such party is the sole general partner. Any other transfer of

Assessment (ESA) of the subject Property, dated not more than 12

an allocation will be subject to review and approval by the Department.

months prior to the Carryover deadline, and performed in accordance

The approva of any such transfer does not congtitute a representation

with the Environmental Study Guidelines provided in the Application

to the effect that such transfer is permissible under 8§42 of the Code

Submission Procedures Manual. |f the ESA is not addressed to the De-

or without adverse consequences thereunder, and the Department may

partment, the party generating the ESA must grant use of the ESA to

condition its gpproval upon receipt and approval of complete documen-

the Department. This ESA must be provided unless the Project has an

tation regarding the new owner including al the criteria for scoring,

obligation of TXRD-USDA funds. While an ESA is not required of

evaluation and underwriting, among others, which were applicable to

Projects which have an obligation of TXRD-USDA funds, the Project

the original Applicant.
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(f) The Department shall make a Housing Credit Allocation,

IRS Form 8609 or may withhold issuance of the IRS Form 8609s until

either in the form of IRS Form 8609, with respect to current year allo-

these representations are met.

cations for buildings placed in service, or in the Carryover Allocation
Document, for buildings not yet placed in service, to any Project Owner
who holds a Commitment Notice which has not expired, and for which
all fees as specified in §50.11 of this title, have been received by the
Department. For Tax Exempt Bond Projects, the Housing Credit Allo-
cation shall be madein theform of a Determination Notice. For an IRS
Form 8609 to be issued with respect to a building in a Project with a
Housing Credit Allocation, satisfactory evidence must be received by
the Department that such building is completed and has been placed
in service in accordance with the provisions of the Department’s Cost
Certification Procedures Manual. The Department shall mail or deliver
IRS Form 8609 (or any successor form adopted by the Internal Revenue
Service) to the Project Owner, with Part | thereof completed in dl re-
spects and signed by an authorized officia of the Department. The de-
livery of the IRS Form 8609 will occur only after the Project Owner has
complied with dl procedures and requirements listed within the Cost
Certification Procedures Manual. Regardless of the year of Applica-
tion to the Department for low income housing tax credits, the current
year's Cost Certification Procedures Manua must be utilized when fil-
ing al cost certification requests. A separate housing credit alocation
shall be made with respect to each building within a Project which is
eligible for ahousing credit; provided, however, that where an aloca-
tion is made pursuant to a Carryover Allocation Document on aproject
basis in accordance with the Code, 842(h)(1)(F), a housing credit dol-
lar amount shall not be assigned to particular buildings in the Project
until the issuance of IRS Form 8609s with respect to such buildings.

(9) In making a Housing Credit Allocation, the Department
shall specify a maximum Applicable Percentage, not to exceed the
Applicable Percentage for the building permitted by the Code, 842(b),
and a maximum Qualified Basis amount. In specifying the maximum
applicable percentage and the maximum Qualified Basis amount, the
Department shall disregard the first-year conventions described in the
Code, 842(f)(2)(A) and §42(f)(3)(B). The housing credit alocation
made by the Department shall not exceed the amount necessary to
support the extended low income housing commitment as required by
the Code, 842(h)(6)(C)(i).

(h) Project inspections shall be reguired to show that the
Project is built or rehabilitated according to required plans and
specifications. At a minimum, all Project inspections must include an
inspection for quality during the construction process while defects can
reasonably be corrected and afinal inspection at the time the Project is
placed in service. All such Project inspections shall be performed by
the Department or by an independent, third party inspector acceptable
to the Department. The Project Owner shall pay al fees and costs of
said inspections as described in §50.11(€) of thistitle.

(i) After the entire Project is placed in service, which must oc-
cur prior to the deadline specified in the Carryover Allocation Docu-
ment, the Project Owner shall be responsible for furnishing the Depart-
ment with documentation which satisfies the requirements set forth in
the Cost Certification Procedures Manual. A newly constructed or re-
habilitated building isnot placed in service until all unitsin such build-
ing have been compl eted and certified by the appropriateloca authority
or registered architect as ready for occupancy. The Cost Certification
must be submitted for the entire project, therefore partial Cost Certifica-
tions are not allowed. The Department may require copies of invoices
and recei pts and statements for materials and labor utilized for the new

§50.10. Department Records; Certain Required Filings.

(8 Atdltimesduring each calendar year the Department shall
maintain arecord of the following:

(1) the cumulative amount of the State Housing Credit
Ceiling that has been reserved pursuant to reservation notices during

such calendar year;
(2) the cumulative amount of the State Housing Credit

Ceiling that has been committed pursuant to Commitment Notices
during such calendar year;

(3) the cumulative amount of the State Housing Credit
Ceiling that has been committed pursuant to Carryover Allocation
Documents during such calendar year;

(4) the cumulative amount of housing credit allocations
made during such calendar year; and

(5 the remaining unused portion of the State Housing
Credit Ceiling for such calendar year.

(b) The Department shall mail to the Internal Revenue Ser-
vice, not later than the 28th day of the second calendar month after the
close of each calendar year during which the Department makes hous-
ing credit alocations, the original of each completed (asto Part I) IRS
Form 8609, a copy of which was mailed or delivered by the Depart-
ment to a Project Owner during such calendar year, dong with asingle
completed IRS Form 8610, Annual Low Income Housing Credit Agen-
cies Report. When a Carryover Allocation is made by the Department,
a copy of IRS Form 8609 will be mailed or delivered to the Project
Owner by the Department in the year in which the building(s) is placed
in service, and thereafter the original will be mailed to the Internal Rev-
enue Service in the time sequence in this subsection. The origina of
the Carryover Allocation Document will be filed by the Department
with IRS Form 8610 for the year in which the dlocation is made. The
original of all executed Agreement and Election Statements shall be
filed by the Department with the Department’s IRS Form 8610 for the
year ahousing credit dlocation is made as provided in this section. The
Department shall be authorized to vary from the requirements of this
section to the extent required to adapt to changesin IRS requirements.

§50.11. Program Fees and Extensions.

(8 Application Fee. Each Applicant that submits an Applica-
tion shall submit to the Department, along with such Application, anon
refundable Application fee, as set forth in the Application Submission
Procedures Manual.

(b) Third Party Underwriting Fee. Applicants will be notified
in writing prior to the evaluation of a Project by an independent third
party underwriter in accordance with 850.7(a)(3) of thistitleif such a
review isrequired. The cost for the third party underwriting will be set
forth in the Application Submission Procedures Manual, and must be
received by the Department prior to the engagement of the underwriter.
Thefees paid by the Project Owner to the Department for thethird party
underwriting will be credited against the commitment fee establishedin
subsection (c) of this section, inthe event that a Commitment Notice or
Determination Noticeisissued by the Department to the Project Owner.

(¢) Commitment or Determination Notice Fee. Each Project
Owner that receives a Commitment Notice or Determination Notice

construction or rehabilitation and, if applicable, aclosing statement for

shall submit to the Department, not later than the expiration date on the

the acquisition of the Project as well as for the closing of al interim

commitment billing notice, a non refundable commitment feeg, as set

and permanent financing for the Project. If the Applicant does not ful-

forth in the Application Submission Procedures Manual. The commit-

fill al representations made in the Application, the Department may

ment fee shall be paid by cashier’s check. Projects located within one

make reasonable reductions to the tax credit amount allocated via the

of the targeted Texas counties, as indicated in the Reference Manual,
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will be exempt from the requirement to pay a commitment fee, in the

assigned by the TBRB. The Application fee described in §850.11(a) of

event that Commitment Notice is issued.

(d) Compliance Monitoring Fee. Upon the Project being
placed in service, the Project Owner will pay acompliance monitoring
fee in the form of a cashier’s check, as set forth in the Application
Submission Procedures Manual. The compliance monitoring fee must
be received by the Department prior to the release of the IRS Form

this title and any outstanding documentation required under §50.7(h)
of this title must be submitted to the Department at least 45 days prior
to the Ad Hoc Tax Credit Committee meeting at which the decision to
issue a Determination Notice would be made.

(c) All Applications, letters, documents, or other papers filed
with the Department will be received only between the hours of 8:00

8609 on the Project.

(e) Building Inspection Fee. Project Owners must pay for any
inspections that the Department requires, whether during construction
or after completion, and estimated chargesfor all such inspections may

am. and 5:00 p.m. on any day which is not a Saturday, Sunday or a
holiday established by law for state employess.

(d) All Applications and related documents submitted to the
Department shall be mailed to the Low Income Housing Tax Credit

be aggregated and distributed among the projects according to project

Program, Texas Department of Housing and Community Affairs, PO.

size, cost or other criteria. All outstanding building inspection fees

Box 13941, Austin, TX 78711-3941 or be delivered by hand or courier

must be received by the Department prior to the release of the IRS Form

to 507 Sabine, Suite 300, Austin, Texas 78701.

8609.

(f) Public Information Requests. Public information requests
are processed by the Department in accordance with the provisions of
the Government Code, Chapter 552. The Generd Services Commis-
sion determines the cost of copying, and other costs of production.

(g9) Amendment of Fees by the Department. All fees charged
by the Department in the administration of the tax credit program will
be revised by the Department from time to time as necessary to ensure
that such fees compensate the Department for its administrative costs

and expenses.

(h) Extension Requests. All extension requests relating to the
Commitment Notice, Carryover, Closing of Construction Loan, Sub-
stantial Construction Commencement, Placed in Service or Cost Cer-
tification requirements shall be submitted to the Department in writing
and be accompanied by anon refundable extension fee. Such requests
must be submitted to the Department a least ten business days prior
to the date for which an extension is being requested. The extension
fee amount shall be set forth in the Application Submission Procedures
Manual. The extension request shall specify arequested extension date
and the reason why such an extension is required. The Department, in
its sole discretion, may consider and grant such extension requests for
all items except for the Closing of Construction Loan and Substantial
Construction Commencement. The Committee may grant extensions,
in its sole discretion, for the Closing of Construction Loan and Sub-
stantial Congtruction Commencement. The Committee may, initssole
discretion, waive related fees.

§50.12. Manner and Place of Filing Applications and Other Required
Documentation.

(8 An Application for a Housing Credit Allocation from the
State Housing Credit Ceiling and the required Application fee as de-
scribed in §50.11(a) of this title must be filed during the Application

850.13. Withdrawals, Cancellations, Amendments.

(8 AnApplicant may withdraw an Application prior toreceiv-
ing aCommitment Notice, Determination Notice, Carryover Allocation
Document or Housing Credit Allocation, or may cancel aCommitment
Notice or Determination Notice by submitting to the Department a no-
tice, as applicable, of withdrawal or cancellation.

(b) The Committee, in its sole discretion, may allocate credits
to aProject Owner in addition to those awarded at the time of theinitial
Carryover Allocation in instances where there is bona fide substantia-
tion of cost overruns and the Department has made adetermination that
the dlocation is needed to maintain the Project’s financial viability as
a qualified low income Project.

(c) The Department may, at any time and without additional
administrative process, determine to award credits to projects previ-
ously evauated and awarded credits if it determines that such previ-
ously awarded credits are or may be invalid and the owner was not
responsible for such invalidity. The Department may also consider an
amendment to a Commitment Notice, Determination Notice or Carry-
over Allocation or other requirement with respect to a Project if the
revisions:

(1) areconsstent with the Code and thetax credit program,

(2) do not occur while the Project is under consideration
for tax credits;

(3) do not involve achangein the number of points scored
(unless the Project’ s ranking is adjusted because of such change);

(4) donot involve achange in the Project’s site; or

(5) donot involve achange in the set-aside el ection.

(d) TheDepartment may cancel aCommitment Notice, Deter-
mination Notice or Carryover Allocation prior to the issuance of IRS

Acceptance Periods published periodicdly in the Texas Register.

(b) Applicationsfor a Determination Notice for a Tax Exempt
Bond Project may be submitted to the Department as described in para-

Form 8609 with respect to a Project if:

(1) the Project Owner or any member of the Development
Team, or the Project, as applicable, fails to meet any of the conditions

graphs (1) and (2) of this subsection:

(1) Applicants which receive advance notice of a Program
Year 2001 reservation as a result of the Texas Bond Review Board's
(TBRB) lottery for the private activity volume cap must file acomplete
Application per the requirements of 850.7(h) of thistitle not later than

of such Commitment Notice or Carryover Allocation or any of the un-
dertakings and commitments made by the Project Owner in the appli-
cations process for the Project;

(2) any datement or representation made by the Project
Owner or made with respect to the Project Owner, the Development

60 days after the date of the TBRB lottery. Such filing must be accom-

Team or the Project is untrue or misleading;

panied by the Application fee described in §50.11(a) of thistitle.
(2) Applicants which receive advance notice of a Program

(3) an event occurs with respect to any member of the De-
velopment Team which would have made the Project’ s Application in-

Year 2001 reservation after being placed onthewaiting list asaresult of

eligible for funding pursuant to §50.5 of this title if such event had

the TBRB lottery for private activity volume cap must submit Volume

occurred prior to issuance of the Commitment Notice or Carryover Al-

1 of the Application prior to the Applicant’ s bond reservation date as

location; or
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(4) the Project Owner, any member of the Development
Team, or the Project, as applicable, fails to comply with these Rules

(f) In addition to or in lieu of making forward commitments
pursuant to subsection (a) of this section, the Department may deter-

or the procedures or requirements of the Department.
§50.14. Waiver and Amendment of Rules.

(8 The Board, in its discretion, may waive any one or more
of these Rules in cases of naturad disasters such as fires, hurricanes,
tornadoes, earthquakes, or other acts of nature as declared by Federal
or State authorities.

(b) The Department may amend this chapter and the Rules
contained herein at any time in accordance with the Government Code,
Chapter 2001, as may be amended from time to time.

850.15. Forward Reservations; Binding Commitments.

(8 Anything in 850.4 of this title or elsawhere in this chap-
ter to the contrary notwithstanding, the Department with approva of
the Board may determine to issue commitments of tax credit authority
with respect to Projects from the State Housing Credit Ceiling for the
calendar year following the year of issuance (each a"forward commit-
ment"). The Department may make such forward commitments:

(1) with respect to Projects placed on awaiting list in any
previous Application Round during the year; or

(2) pursuant to an additional Application Round.

(b) If the Department determines to make forward commit-
ments pursuant to a new Application Round, it shall provide informa-
tion concerning such round in the Texas Register. Ininviting and evalu-
ating Applications pursuant to an additional Allocation Round, the De-
partment may waive or modify any of the set-asides set forth in §50.6
of this title and make such modifications as it determines appropriate
in the Threshold Criteria, evaluation factors and Selection Criteria set
forth in 8§50.7 of this title and in the dates and times by which actions
are required to be performed under this chapter. The Department may
also, in an additional Application Round, include Projects previously
evaluated within the calendar year and rank such Projects together with
those for which Applications are newly received.

(€) Unless otherwise provided in the Commitment Notice with
respect to a Project sel ected to receive a forward commitment or in the
announcement of an Application Round for Projects seeking aforward
commitment, actions which are required to be performed under this
chapter by aparticular date within a calendar year shall be performed
by such date in the calendar year of the anticipated allocation rather
than in the calendar year of the forward commitment.

(d) Any forward commitment made pursuant to this section
shall be made subject to the availability of State Housing Credit Ceil-
ing in the calendar year with respect to which the forward commitment
ismade. No more than 15% of the per capitacomponent of State Hous-
ing Credit Ceiling anticipated to be available in the State of Texasin a
particular year shall be dlocated pursuant to forward commitments to
Project Applications carried forward without being ranked in the new
Application Round pursuant to subsection (f) of this section. If a for-
ward commitment shall be made with respect to aProject placed in ser-
vicein the year of such commitment, the forward commitment shall be
a"binding commitment" to alocate the applicable credit dollar amount
within the meaning of the Code, §42(h)(1)(C).

(e) If tax credit authority shall become available to the Depart-
ment later in a calendar year in which forward commitments have been
awarded, the Department may alocate such tax credit authority to any
eligible Project which received aforward commitment, in which event
the forward commitment shall be canceled with respect to such Project.

mine to carry forward Project Applications on a waiting list or other-
wise received and ranked in any Application Round within a calendar
year to the subsequent calendar year, requiring such additional infor-
mation, Applications and/or fees, if any, as it determines appropriate.
Project Applications carried forward may, within the discretion of the
Department, either be awarded credits in a separate alocation round
on the basis of rankings previously assigned or may be ranked together
with Project Applications invited and received in a new Application
Round. The Department may determine in a particular calendar year
to carry forward some Project Applications under the authority pro-
vided in this subsection, while issuing forward commitments pursuant
to subsection (a) of this section with respect to others.

§50.16. Deadlines for Allocation of Low Income Housing Tax Cred-
its.

(8 Not later than November 15 of each year, the Department
shall prepare and submit to the Board for adoption the draft Qualified
Allocation Plan required by federal law for use by the Department in
setting criteriaand priorities for the allocation of tax credits under the
low income housing tax credit program.

(b) The Board shall adopt and submit to the Governor the
Qualified Allocation Plan not later than January 31 of each year.

(c) The Governor shal approve, reject, or modify and gpprove
the Qualified Allocation Plan not later than February 28.

(d) An Applicant for a low income housing tax credit to be
issued a Commitment Notice during theinitial Application Round in a
calendar year must submit an Application to the Department not later

than May 15.

(e) TheBoard shall authorize the Department to issue a Com-
mitment Notice for alocation for the initial Application Round of low
income housing tax credits each year in accordance with the Qualified
Allocation Plan not later than July 31.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 20,
2000.

TRD-200008082

Daisy A. Stiner

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: December 31, 2000
For further information, please call: (512) 475-3726

¢ ¢ ¢
TITLE 13. CULTURAL RESOURCES

PART 1. TEXAS STATE LIBRARY AND
ARCHIVES COMMISSION

CHAPTER 2. GENERAL POLICIES AND
PROCEDURES

SUBCHAPTER A. PRINCIPLES AND
PROCEDURES OF THE COMMISSION

13 TAC §2.70
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The Texas State Library and Archives Commission proposes
new 82.70 relating to the Statewide Vehicle Fleet Management
Plan. The new section adopts and provides for the implementa-
tion of the Statewide Vehicle Fleet Management Plan, provides
for the designation of an agency vehicle fleet manager, and sets
out the duties of the position. The section also provides that
agency vehicles be pooled for use and places restrictions on the
assignment of vehicles to individual administrative or executive
employees on a regular basis.

Michael Heskett, State Records Administrator and Director of the
State and Local Records Management Division, has determined
that for each year of the first five years the proposed section
is in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the section.

Dr. Heskett has determined that for each year of the first five
years the section is in effect the public benefit anticipated as a
result of enforcing the section will be that commission vehicles
will be used and managed in accordance with the cost-effective
best management practices contained in the Statewide Vehicle
Management Plan. There will be no effect on small businesses
or individuals.

Written comments on the proposed new section may be sent
to Tim Nolan, State and Local Records Management Division,
Texas State Library, PO. Box 12927, Austin, Texas 78711 or
electronically to tim.nolan@tsl.state.tx.us, or faxed to (512) 323-
6100.

The new section is proposed under the Government Code,
§2171.1045, that requires each state agency to adopt rules
relating to the assignment and use of its vehicles that are
consistent with the Statewide Vehicle Fleet Management Plan.

The proposed new section implements the requirements of the
Government Code, §2171.1045.

§2.70. \ehicle Fleet Management.

(8 Thecommission adoptsand will implement the State Vehi-
cle Fleet Management Plan issued by the Office of Vehicle Fleet Man-
agement (OVFM) of the General Services Commission.

(b) The director and librarian will designate a vehicle fleet
manager for the commission.

(c) The vehicle fleet manager, with executive gpproval, is re-
sponsible for:

(1) managing the commission’s vehicle fleet in accordance
with the State Vehicle Fleet Management Plan;

(2) observing and enforcing statewide fleet management
policies and procedures at the agency level; and

(3) developing written policies and procedures for manag-
ing commission vehiclesthat implement, to the extent feasible, the Best
Practices guiddines of the State Vehicle Fleet Management Plan.

(d) Each commission vehicle is assigned to the commission
motor pool and is available for checkout for official business by em-
ployees who are authorized to drive agency vehicles, with the advance
approval of the executive or the vehicle fleet manager.

(6) The commission may assign avehicle to an individua ad-
ministrative or executive employee on aregular or everyday basis only
if the commission makes awritten documented finding that the assign-
ment is critica to the needs and mission of the commission.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 16,
2000.

TRD-200008011

Edward Seidenberg

Assistant State Librarian

Texas State Library and Archives Commission

Earliest possible date of adoption: December 31, 2000
For further information, please call: (512) 463-5459

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS

SUBCHAPTER K. RELATIONSHIPS WITH
AFFILIATES

16 TAC §25.275

The Public Utility Commission of Texas (commission) proposes
new §25.275 relating to Code of Conduct for Municipally Owned
Electric Utilities and Electric Cooperatives and Their Competitive
Affiliates. The proposed new rule will implement the Public Utility
Regulatory Act, Texas Utilities Code Annotated 839.157(e) (Ver-
non 1998, Supplement 2000) (PURA) as it relates to adopting a
code of conduct for municipally owned electric utilities (MOUS)
and electric cooperatives (COOPs) once they decide to imple-
ment retail choice and begin providing service outside their cer-
tificated areas. Project Number 22361 has been assigned to this
proceeding.

PURA 8§39.157(e) directs the commission to establish a code
of conduct that must be observed by COOPs and MOUs and
their affiliates to protect against anticompetitive practices, and
requires that the code of conduct be consistent with PURA
Chapters 40 and 41 and not be more restrictive than the
rules adopted for transmission and distribution utilities under
PURA 839.157(d). Accordingly, the proposed section estab-
lishes broad safeguards to govern the interaction between the
transmission and distribution business unit (TDBU) of a MOU
or COOP and its affiliates. The proposed section sets rules
and enforcement procedures to govern transactions between
the TDBU and its affiliates to avoid potential anticompetitive
practices such as cross-subsidization between regulated and
competitive activities. The rule also establishes certain reporting
requirements for MOUs and COOPs.

Although certain aspects of the proposed code of conduct are
similar to §25.272 of this title (relating to Code of Conduct
for Electric Utilities and Their Affiliates) which was previously
adopted under PURA 839.157(d), a number of aspects nec-
essarily differ due to the distinct nature of MOUs and COOPs.
The energy services provided by MOUs are an integrated part
of municipal operations, a portion of municipal utility revenues
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support general government, and municipal utility facilities are
financed with public debt. COOPs are operated as nonprofit
corporations and some debt of a COOP may be financed
through arrangements with the federal government. Specifically,
PURA 840.054(d) and §41.054(d) mandate that the commission
make accommodations in the code of conduct for specific legal
requirements imposed by state or federal law applicable to
MOUs or COOPs. The governing bodies of MOUs and COOPs
have sole discretion to decide if, and when, the MOU or COOP
will adopt retail electric customer choice.

As part of the drafting process, commission staff conducted
workshops in Austin to receive input from potentially affected
persons on August 16, 2000 and October 17, 2000. Written
comments from a number of interested parties were submitted
in connection with both of these workshops.

The commission seeks comments on the proposed rule from
interested persons. Comments should be organized in a man-
ner consistent with the organization of the proposed rule. When
commenting on specific subsections of the proposed rule, par-
ties are encouraged to describe "best practice" examples of reg-
ulatory policies, and their rationale, that have been proposed
or implemented successfully in other states already undergoing
electric industry restructuring, if the parties believe that Texas
would benefit from application of the same policies. The com-
mission is only interested in receiving "leading edge" examples
that are specifically related and directly applicable to the Texas
statute, rather than broad citations to other state restructuring
efforts.

In addition to comments on specific subsections of the proposed
rule, the commission requests that parties specifically address
the following three issues which are explained in greater de-
tail below: (1) compliance variation depending on size of the
TDBU; (2) when the code of conduct becomes applicable; and
(3) mandatory provision of products and services by the TDBU.

One challenge in developing a uniform code of conduct for
MOUs and COOPs is the fact that public electric systems vary
greatly in size. For example, in 1999 the electric system for
the City of San Antonio had an annual system peak demand
of 3,684 megawatts (MWSs) with total annual system energy
sales of 16,356,874 megawatt hours (MWh), while the City
of Mason had an annual system peak demand of five MWs
with total annual system energy sales of 1,450 MWh. Using
alternative methods for size comparison, the largest COOP,
Pedernales Electric Cooperative, served 134,943 meters with
555 employees, while Gate City Electric Cooperative served
only 1,864 meters with 11 employees. Given this variation, it
is critical to recognize that there is a delicate balance between
the amount of regulation necessary to ensure that MOUs or
COOPs do not engage in anticompetitive practices and an
amount of regulation that becomes so burdensome that the
MOU or COOP decides not to participate in customer choice.
The decision of a MOU or COOP to not participate in customer
choice is the ultimate barrier to entry for other competitors in the
State. In addition, smaller MOUs or COOPs may have limited
ability to exercise potential market power. Considering these
factors, the proposed rule has three levels of regulation based
on the amount of metered electric energy (MWh) delivered
through the TDBU's system for sale at retail and wholesale. The
commission seeks specific comment on the appropriateness
of this standard. Some examples of alternative methods for
measuring size include number of employees, number of meters

served, or the relative amount of market share as compared
to other energy service providers within ERCOT or throughout
the State. In addition, should the threshold at which a TDBU
passes from the small to the mid-sized category be modified if
there is not an adjustment for normal growth within the service
area of the MOU or COOP?

The draft rule provides that the code of conduct should not apply
until the MOU or COOP begins providing service outside its cer-
tificated area. However, proposed subsection (n)(1) requires the
MOU or COORP to file with the commission a plan for implement-
ing the code of conduct provisions 120 days prior to providing
service outside its certificated service territory. The commission
seeks comments on whether it would be appropriate to require
MOUs or COOPs to adhere to an internal code of conduct during
this 120-day transition period.

Finally, the commission proposes subsection (k)(2), regarding
products and services available on a non-discriminatory basis.
This section requires a TDBU to make available to all similarly
situated entities any product or service, other than corporate
support services, that it makes available to its competitive af-
filiate. Proposed subsection (k)(2) requires the TDBU to make
the product or service available to third parties at the same price
and on the same basis and manner that it was made available
to the competitive affiliate. MOUs have private use restrictions
arising from the funding of facilities by tax-exempt debt, includ-
ing such facilities as computer systems, vehicle and equipment
fleets, warehouse facilities and other structures, and other as-
sets that prevent the use of these facilities for the benefit of pri-
vate parties. COOPs have tax restrictions on the amount of in-
come they may earn from activities other than service to their
own customers. The commission notes that both MOUs and
COOPs will file tariffs concerning the terms and conditions for
distribution access in accordance with proposed §25.215 of this
title (relating to Terms and Conditions of Access by a Competitive
Retailer to the Delivery System of a Municipally Owned Utility or
Electric Cooperative that has Implemented Customer Choice).
Therefore, access to the transmission and distribution systems
of MOUs and COOPs will be provided on a non-discriminatory
basis and in accordance with the tariffs developed pursuant to
that section. The commission seeks comment on what specific
products or services the TDBU might provide to its competitive
affiliate, other than corporate support services, that would not
be provided pursuant to a tariff. Is it appropriate to require the
TDBU to provide any such non-tariffed products or services to
similarly situated third parties? If non-discriminatory provision of
non-tariffed services is required, should there be consideration
of the size of the TDBU?

Bridget R. Headrick, Senior Policy Analyst, Policy Development
Division, has determined that for each year of the first five-year
period the proposed section is in effect for COOPs there will be
no fiscal implications for state or local government as a result of
enforcing or administering the section. For each year of the first
five-year period the proposed section is in effect for MOUs, there
may be fiscal implications for local government as a result of en-
forcing or administering the section; however, the costs will differ
from MOU to MOU and are difficult to ascertain. Itis believed that
the benefits accruing from implementation of the proposed sec-
tion will outweigh these costs. The governing body of the MOU
has the authority to determine whether or not to adopt customer
choice, and at that time, can assess any negative fiscal implica-
tions for local government.
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Ms. Headrick has also determined that for each year of the first
five years the proposed section is in effect the public benefit an-
ticipated as a result of enforcing the section will be improved reg-
ulatory oversight of MOUs and COOPs and enhanced competi-
tion in the provision of energy related services. There will be
no adverse economic effect on small businesses or micro-busi-
nesses as a result of enforcing this section.

It is anticipated that there will be economic costs to the entities
required to comply with the new section as proposed. These
costs may vary from entity to entity, and are difficult to ascertain.
However, it is believed that the benefits accruing from implemen-
tation of the proposed section will outweigh these costs.

Ms. Headrick has also determined that for each year of the first
five years the proposed section is in effect there should be no
effect on a local economy, and, therefore, no local employment
impact statement is required under Administrative Procedure Act
§2001.022.

Comments on the proposed new rule (16 copies) may be sub-
mitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, within 30 days after publication. Reply comments
may be submitted within 45 days after publication. All comments
should refer to Project Number 22361.

The commission staff will conduct a public hearing on this
rulemaking pursuant to Texas Government Code §2001.029
on Monday, January 22, 2001, beginning at 9:30 a.m., in the
Commissioners’ Hearing Room located on the seventh floor of
the William B. Travis Building, 1701 North Congress Avenue,
Austin, Texas 78701.

This new section is proposed under the Public Utility Regulatory
Act, Texas Utilities Code Annotated 8§814.002, 39.157(e),
40.001, 40.004, 40.054, 40.056, 41.001, 41.004, 41.054, and
41.056 (Vernon 1998, Supplement 2000) (PURA). Section
14.002 provides the commission with the authority to make and
enforce rules reasonably required in the exercise of its powers
and jurisdiction. Section 39.157(e) requires the commission to
establish a code of conduct that must be observed by COOPs
and MOUs and their affiliates to protect against anticompetitive
practices. Chapter 40 addresses competition for MOUs and
river authorities and Chapter 41 addresses competition for
COOPs. Specifically, §40.001 addresses the law applicable to
MOUs. Section 40.004 gives the commission jurisdiction over
MOUs for certain purposes. Section 40.054 subjects the MOU
to the commission’s authority in certain instances. Section
40.056 grants the commission authority over complaints for
anticompetitive actions. Section 41.001 addresses the law
applicable to COOPs. Section 41.004 gives the commission
jurisdiction over COOPs for certain purposes. Section 41.054
subjects the COOP to the commission’s authority in certain
instances. Section 41.056 grants the commission authority over
complaints for anticompetitive actions.

Cross Reference to Statutes: PURA 8§814.002, 39.157(e),
40.001, 40.004, 40.054, 40.056, 41.001, 41.004, 41.054, and
41.056.

§25.275. Code of Conduct for Municipally Owned Electric Utilities
and Electric Cooperatives and Their Competitive Affiliates.

(8 Purpose. The provisions of this section establish safe-
guards to govern the interaction between the transmission and
distribution business unit (TDBU), as defined in subsection (c)(14)
of this section, of a municipally owned utility (MOU) or electric
cooperative (COOP) and its competitive affiliates to protect against

anticompetitive practices, consistent with the provisions of the Public
Utility Regulatory Act (PURA) §39.157(e) and Chapters 40 and 41.

(b) Application.

(1) General gpplication. This section applies to the TDBU
of a municipally owned utility or an electric cooperative (collectively
referred to as MOU/COOP) operating in the State of Texas, and the
transactions or activities between the TDBU and its competitive affili-
ates provided that each of the following conditions is met:

(A) The MOU/COQOP has chosen to participate in cus-
tomer choice pursuant to PURA 840.051(b) or PURA §41.051(b).

(B) The competitive affiliate of a MOU/COOP is
providing dectric energy a retail to consumers in Texas outside its
TDBU's certificated retail service area. For the purposes of this
section, aMOU/COOP shall not be considered to be providing electric
energy to retail consumers outside its certificated retal service area if:

(i) the MOU/COOP was serving the area prior to
September 1, 1999;

(ii) after receiving notice that the MOU/COORP is
selling dectric energy at retail outside its retail service area, which
identifies the service location, the MOU/COOP promptly investigates
and thereafter takes reasonable steps to cease the provision of service
outside its service area as soon as reasonably practicable; or

(iii) there is a dispute concerning the service area
boundary and no commission order resolving the dispute has become
fina or the commission’s order is subject to appeadl.

(2) Small TDBU. A small TDBU issubject to thefollowing
provisions of this section only:

(A) paragraphs (1) and (4)-(8) of this subsection, gopli-

cation;
(B) subsection (i)(4) of this section, separate books and

records;

(C) subsection (j)(1) of this section, transactions with
competitive affiliates;, however, transactions provided for under sub-
section (j)(1) of this section shall be conducted at pricing levels that
are fair and reasonable to the customers of the small TDBU and that
reflect not less than the book vaue of the assets and the cost of em-
ployee time determined on the basis of aggregate percentage of time
devoted by the employee to the competitive function or transmission
and distribution function and do not include any discounts, rebates, fee
waivers or dternative tariff terms and conditions;

(D) subsection (k)(1) of this section, tying arrange-
ments prohibited;

(E) subsection (k)(2) of this section, products and ser-
vices available on a non- discriminatory basis; and

(F) subsection (n) of this section, remedies and enforce-

ment.

(3) Mid-size TDBU. A mid-size TDBU is subject to the
following provisions of this section only:

(A) paragraphs (1) and (4)-(8) of this subsection, gopli-

cation;

(B) subsection (d) of this section, annual report of code-
related activities, however, a mid-size TDBU shall report only with
respect to the activities for which it is subject to regulation under this
section, including copies of policies implementing subsection (m)(3)
of this section, requests for specific competitive afiliate information;
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(C) subsection (€) of this section, copies of contracts or

may make avail able tel ephone numbers and other commonly available

agreements,

(D) subsection (g) of this section, reporting deviations
from the code of conduct; however, a mid-sized TDBU shall only re-

information; and

(M) subsection (n) of this section, remedies and
enforcement.

port deviations with respect to the activities for which it is subject to
regulation under this section;

(E) subsection (i) of this section, separation of aTDBU

(4) Duration of code application. This section appliesto a
TDBU, regardless of whether it isclassified aslarge, mid-size or small,
only solong aseach of the conditions of paragraph (1) of this subsection

from its competitive affiliates;, however, sharing of employees, facili-

continue to be met.

ties, or other resources with competitive affiliates shall be allowed, and
the safeguards shall be deemed achieved through compliance with the
transactional, information transfer, and marketing and advertising stan-
dards applicable to amid-size TDBU under subsections (j), (k), and (1)
of this section;

(F) subsection (j)(1) of this section, transactions with

(5 Report of energy system saes and declaration of code
applicability. A report of total metered electric energy (MWh) deliv-
eredthroughthe TDBU’ ssystem for sale at retail and wholesale, for the
average of the three most recent calendar years shall be filed annually
with the commission by each MOU/COOP subject to the provisions of
this section. The initial report shal be filed in conjunction with sub-

competitive affiliates; however, transactions provided for under subsec-

section (n)(1) of thissection. After theinitial report filing, the report of

tion (j)(1) of this section shall be conducted at pricing levels that are

energy system sales shall befiled annually by June 1, and shall encom-

fair and reasonabl e to the customers of the mid-size TDBU and that re-

pass the period from January 1 through December 31 of the preceding

flect not less than the book val ue of the assets and the cost of employee

year. The annua report of energy system sales shall be filed under a

time determined on the basis of aggregate percentage of time devoted

control number designated by the commission for each calendar year.

by the employee to the competitive function or transmission and distri-

Both theinitial and annual reports of energy sales shal include a state-

bution function and do not include any discounts, rebates, fee waivers

ment from the MOU/COORP affirming that it is classified as either a

or alternative tariff terms and conditions;
(G) subsection (j)(2) of this section, records of transac-

tions;

(H) subsection (k)(1) of this section, tying arrange-
ments prohibited,;

(1) subsection (k)(2) of this section, products and ser-

small, mid-size, or large TDBU.

(A) In the event that the MWhs delivered through the
TDBU' ssystem increase so that aTDBU isreclassified to alarger size,
the TDBU shal notify the commission through the annual report of
energy system sales. The TDBU shall have six months from the date
of the reclassification to implement the applicable provisions of this
section.

vices available on anon- discriminatory basis;

(J) subsection (1)(1) of this section, proprietary cus-

(B) Petition for exception to reclassification. Any
TDBU may petition the commission for exception to the size determi-

tomer information; however, with respect to subsection (1)(2) of this

nation. Upon request, if a small TDBU is reclassified as a mid-sized

section, nondiscriminatory availability of aggregate customer infor-

TDBU, the commission may consider an adjustment for growth based

mation, amid-size TDBU shall make aggregate customer information

upon total Texas retail sales.

available to al non-affiliates under the same terms and conditions and
at the same price or fully alocated cost that it is made available to any
of its competitive affiliates, but is not otherwise subject to subsection
(N(2) of this section. With respect to subsection (1)(3) of this section,
no preferentia access to transmission and distribution information,
a mid-size TDBU shall comply with this paragraph except to the
extent preferential access may not practicably be avoided due to
cross-functiona responsibilities of employees or other operating

(6) No circumvention of the code of conduct. A
MOU/COOP shall not circumvent the provisions of PURA §39.157(e)
or this section by using any dffiliate to provide information, services,
products, or subsidies that would be prohibited by this section between
a competitive affiliate and a TDBU.

(7) Good cause exception. A MOU/COORP that is or may
become subject to this section may petition the commission at any time

congtraints as reasonably determined by the mid-size TDBU;

(K) instead of the redrictions in subsection (m)(2) of
this section, amid-sized TDBU may participate in joint marketing, ad-
vertising, and promotional activities with a competitive affiliate, pro-
vided that the mid-size TDBU informs the customer that the competi-
tive energy servicesto which the promotional activitiesare directed are
availablefrom other providers aswell asthe mid-size TDBU and makes

for an exception or waiver of any provision of this section on ashowing
of good cause. Good cause may be demonstrated by showing that the
cost or difficulty of achieving compliance outweighs the benefit to be
achieved or that there are other alternative actions that are likdly to
produce reasonable results under the circumstances.

(8) Notice of conflict with other regulation and petition for
waiver. Nothing in this section shall affect or modify the obligation or

available to the customer upon request a copy of the most recent list of

duties relating to any rules or standards of conduct that may apply to a

competitive energy service providers as developed and maintained by

MOU/COORP or its affiliates, whether competitive or noncompetitive,

the commission;

(L) instead of therestrictionsin subsections (m)(3) and
(m)(4) of this section, if acustomer or potential customer of amid-size
TDBU makes an unsolicited request for distribution service, compet-
itive service, or information relating to such services, the mid-size
TDBU shdl inform the customer that competitive energy services
are available not only from the mid-size TDBU but aso from other
providers. The mid-size TDBU shall make available to a customer
upon request a copy of the most recent list of competitive energy
service providers as devel oped and maintained by the commission and

under orders or regul ations of the Federal Energy Regulatory Commis-
sion (FERC), Securities and Exchange Commission (SEC), or shall vi-
olate PURA, Chapters 40 and 41, subchapter C. A MOU/COOP shall
file with the commission a notice of any provision in this section that
conflictswith FERC or SEC orders or regulations. A MOU/COOP that
is subject to statutes or regulationsin any state that conflict with apro-
vision of this section may petition the commission for awaiver of the
conflicting provision on a showing of good cause.

(c) Definitions. The following words and terms when used in
this section shall have the following meanings unless the context clearly

indicates otherwise:
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(1) Affiliate - An entity, including a business unit or divi-

The capital component shall consider the original cost of the associ-

sion, that controls, is controlled by, or is under common control with, a

ated assets, and a reasonable return. Such interna prices may include

MOU/COOP. Control meansthe power and authority to direct the man-

an allowance for transfers to amunicipal genera fund at the discretion

agement or policies of an entity through directly or indirectly owning

of the municipality.

or holding at least a 5.0% voting or ownership interest. Affiliate in-
cludes an entity determined to be an affiliate by the commission af-
ter notice and hearing based on criteria parallel to those prescribed in
PURA §11.006.

(2) Competitive dffiliate - An affiliate of a MOU/COOP
that provides services or sdlls products at retail in a competitive en-
ergy-related market in this state, including telecommunications ser-
vices to the extent those services are energy-related. An affiliate of

(8) Large transmisson and digtribution business unit
(TDBU) - A TDBU that:

(A) delivers total metered eectric energy through its
system for sale at retail and wholesale for the average of the three most
recent calendar years greater than 6,000,000 MWh; and

(B) isotherwise subject to the provisions of thissection
as provided in subsection (b)(1) of this section.

aMOU/COOP that is selling energy only in the capacity of a provider
of last resort within the scope of PURA §40.053(c) and (d) or PURA
§41.053 (c) and (d) is not a competitive affiliate under this definition.
The term competitive affiliate shall include both competitive divisions
and competitive subsidiaries.

(3) Competitive division (CD) - A competitive affiliate that
is organized as adivision or other part of a MOU/COOP.

(4) Competitive subsidiary (CS) - A competitive &ffiliate
that is organized as a corporation or other legally distinct entity.

(5 Confidential information - Any information not
intended for public disclosure and considered to be confidential
or proprietary by persons privy to such information. Confidential
information includes, but is not limited to, information relating to
the interconnection of customers to a MOU/COOP's transmission or
distribution systems, proprietary customer information, trade secrets,
competitive information relating to internal manufacturing processes,
and information about a MOU/COOP's transmission or distribution
system, operations, or plans for expansion.

(6) Corporate support services - Services shared by a
MOU/COOP, a MOU/COOP TDBU, or by an affiliate created to per-
form corporate support services, with the MOU/COOP' s affiliates of
joint corporate oversight, governance, support systems, and personnel.

(A) Examples of services that may be shared, to

(9) Mid-size transmission and distribution business unit
(TDBU) - A TDBU that:

(A) delivers total metered eectric energy through its
system for sale at retail and wholesale for the average of the three most
recent calendar yearsthat is less than or equal to 6,000,000 MWh and
is greater than 500,000 MWh; and

(B) isotherwise subject to the provisions of thissection
as provided in subsection (b)(1) and (b)(3) of this section.

(10) Municipally owned utility/electric  cooperative
(MOU/COOP) - A municipally owned utility (MOU) as defined in
PURA §11.003(11) and an electric cooperative (COOP) as defined
in PURA 811.003(9). As used in this section, MOU/COOP does not
include a competitive affiliate but does include a MOU, COOP, or
river authority that controls a TDBU that is a division or part of the
MOU/COQP.

(11) Proprietary customer information - Any information
compiled by aTDBU on acustomer in the normal course of providing
electric service that makes possible the identification of any individ-
ua customer by matching such information with the customer’ s name,
address, account number, type or classification of service, historical
electricity usage, expected patterns of use, types of facilities used in
providing service, individual contract terms and conditions, price, cur-
rent charges, billing records, or any other information that the customer

the extent the services comply with this section, include human

has expresdy requested not be disclosed. Information that is redacted

resources, procurement, information technology, regulatory services,

or organized in such away asto make it impossibleto identify the cus-

administrative services, real estate services, legal services, accounting,

tomer to whom the information relates does not congtitute proprietary

environmental services, research and development unrelated to

customer information.

marketing activity and/or business development for the competitive
affiliate regarding its services and products, internal audit, community
relations, corporate communications, financia services, financial
planning and management support, corporate services, corporate
secretary, lobbying, corporate planning, and community economic

(12) Smadl transmission and distribution business unit
(TDBU) - A TDBU that:

(A) delivers total metered electric energy through its
system for sale at retail and wholesale for the average of the three most

development if the economic development activities are within the

recent calendar years that is less than 500,000 MWh; and

MOU/COOFP’ s certificated retail service area.
(B) Examplesof servicesthat may not be shared, except

(B) isotherwise subject to the provisions of thissection
as provided in subsection (b)(1) and (b)(2) of this section.

as otherwise allowed under the terms of this section, include engineer-
ing, purchasing of electric transmission facilities and service, transmis-
sion and distribution system operations, and marketing.

(7) Fully allocated cost - The cogt of a product, service,

(13) Transaction - Any interaction betweenaTDBU andits
competitive affiliatesin which aservice, good, asset, product, property,
right, or other item istransferred or received by either the TDBU or its
competitive affiliates.

or asset based on book values for the component elements established
through regularly accepted accounting principles; or dternatively, an
internal transfer price based upon the actual or expected (budgeted) op-
erating and maintenance expenses and a capital component, as appro-
priate, divided by the expected or actua units for the service or product
produced. Such transfer prices may be set as needed, but shall not be
used beyond a three year period without review. The operating and
maintenance expenses shall be fully loaded with applicable overheads.

(14) Transmission and digtribution business unit (TDBU)
- The business unit of a MOU/COORP, whether structurally unbundied
as a separate legd entity or functionally unbundled as a division, that
owns or operates for compensation in this state equipment or facili-
ties to transmit or distribute electricity, except for facilities necessary
to interconnect a generation facility with the transmission or distribu-
tion network, a facility not dedicated to public use, or a facility oth-
erwise excluded from the definition of dectric utility in a qualifying
power region certified under PURA §39.152. TDBU does not include
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aMOU/COOP that owns, controls, or isan affiliate of the TDBU, if the

of a competitive affiliate from gaining access to confidential informa-

TDBU is organized as a separate corporation or other legally distinct

tion in amanner that would alow or provide a meansto transfer confi-

entity. A TDBU shall not provide competitive energy services.

(d) Annual report of code-related activities. A report of activ-
itiesrelated to this section shall be filed annually with the commission.
Using forms approved by the commission, a TDBU shall report activ-
ities among itself and its competitive affiliates in accordance with the
requirements of this section. The report shall be filed by June 1, and
shall encompass the period from January 1 through December 31 of
the preceding year during which the MOU/COOP was subject to this
section.

(e) Copies of contracts or agreements. A TDBU shall reduce

dentia information from the TDBU to the competitive &ffiliate, create
an opportunity for preferential treatment or unfair competitive advan-
tage, lead to customer confusion, or create significant opportunities for
cross-subsidization of a competitive dfiliate.

(20 Employee transfers and temporary gnments.

(A) A MOU/COOP shall not assign for less than one
year employees engaged in transmission or distribution system oper-
ations to a competitive affiliate unless safeguards are in place to pre-
vent transfer of confidentia information. TDBU employees engaged
in transmission or distribution system operations, including persons

to writing and file with the commission copies of any contracts or agree-

employed by a structurally unbundled service company affiliate of the

ments it has with its competitive afiliates. The filing of an earnings

TDBU who are engaged on a day-to-day basis in or have knowledge

report does not satisfy the requirements of this section. All contracts

of transmission or distribution system operations, and are transferred

or agreements shall be filed by June 1 of each year as attachments to

to a competitive affiliate shall not remove or otherwise provide or use

the annual report of code-related activities required in subsection (d) of

confidentia information or information gained from the TDBU or af-

this section. In subsequent years, if no significant changes have been

filiated service company in adiscriminatory or exclusive fashion, to the

made to the contract or agreement, an amendment sheet may be filed

benefit of the competitive affiliate or to the detriment of non-affiliated

in lieu of refiling the entire contract or agreement.

(f) Tracking migration of employees. A MOU/COOP shall
track and document the movement between the TDBU and its compet-

electric suppliers.

(B) Movement of employees to a competitive affiliate
may be accomplished through either the empl oyee’ stermination of em-

itive affiliates of all employees engaged in transmission or distribution

ployment with the TDBU and acceptance of employment with the CS,

system operations, including persons employed by the MOU/COOP

or atransfer to the CD aslong asthe transfer resultsinthe TDBU bear-

who are engaged in transmission or distribution system operationson a

ing no ongoing costs associated with that employee.

day- to-day basisor have knowledge of transmission or distribution sys-
tem operations. Employee migration information shall be included in
the MOU/COOP' s annual report of code-related activities. The track-
ing information shall include an identification code for the migrating
employee, the respective titles held while employed a the TDBU and
the competitive affiliate, and the effective dates of the migration.

(9) Reporting deviations from the code of conduct. A TDBU
shall report information regarding the instances in which deviations
from this section were necessary to ensure public safety or system reli-
ability pursuant to this section. The information reported shall include
the nature of the circumstances involved, and the date of the deviation.
Within 30 days of each deviation relating to a competitive affiliate, the
MOU/COOP shall report this information to the commission and shall
conspicuously post the information on its Internet site or apublic eec-

(C) Trandferring employees shdl sign a statement indi-
cating that they are aware of and understand the restrictions set forth in
this section. The TDBU aso shall post a conspicuous notice of such
a transfer on its Internet site or other public eectronic bulletin board
within 24 hours and for at least 30 consecutive calendar days.

(D) Employees may be temporarily assigned to an affil-
iate or non-affiliated TDBU to assigt in restoring power in the event of
amajor serviceinterruption or assist in resolving emergency situations
affecting system rdiability. Any such deviation shall be reported and
posted on the TDBU'’ s Internet site or other public electronic bulletin
board within 24 hours and for at least 30 consecutive calendar days.

(3) Sharing of office space. A TDBU'’s office space shall
be physically separate from the office space of competitive affiliates.

tronic bulletin board for 30 consecutive calendar days. Information re-

Physical separation is accomplished by having office space in separate

garding a deviation shall be summarized in the MOU/COOP’ s annual

buildings or, if within the same building, by a method such as having

report of code-related activities.

(h) Ensuring compliance for new competitive affiliates. A
MOU/COOP and a new competitive affiliate are bound by this code

offices on separate floors or with separate access.

(4) Separate books and records. A TDBU shall maintain
separate books of accounts and records from those of any CS. |In a

of conduct, to the extent gpplicable, immediately upon creation of the

proceeding under subsection (n)(3) of this section, filing a complaint,

new competitive affiliate. The MOU/COOP shall post a conspicuous

the commission may review records relating to a transaction between

notice of any newly created competitive afiliates on its Internet site

aTDBU and a CS. Costs of CDs, other than those costs related to cor-

or a public electronic bulletin board for 30 consecutive calendar days.

porate support services, shall be segregated by account.

Additionaly, the MOU/COOP shall ensure that its annual report of
code-related activities reflects al changes that result from the creation
of new competitive affiliates.

(i) Separation of a TDBU from its competitive affiliates.

(1) Sharing of employees, officers and directors, property,
equipment, computer and information systems, other resources, and

(A) In accordance with generally accepted accounting
principles, a TDBU shall record al transactions with its CS whether
they involve direct or indirect expenses, and all transactions with CDs
that relate to the transmission and distribution function.

(B) A TDBU shall prepare financial statementsthat are
not consolidated with those of a CS.

corporate support services. A MOU/COOP and its competitive affiliate
may share common employees, officers and trustees/directors, prop-
erty, equipment, computer and information systems, other resources,
and corporate support services, if the TDBU implements safeguards
that the commission determines are adequate to preclude employees

(5) Limitationson credit support by aTDBU for acompeti-
tive affiliate. A TDBU and its &ffiliates may share credit, investment, or
financing arrangements with acompetitive afiliate if the TDBU imple-
ments adequate safeguards precluding employees of a competitive af-
filiate from gaining access to information in amanner that would alow
or provide ameansto transfer confidential information fromthe TDBU
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to the competitive affiliate or lead to customer confusion. Nothing in

made available by a TDBU to its competitive affiliate shall be made

this section shall impair the existing contracts, covenants, or obligations

avalable to al similarly situated entities at the same price and on the

between a MOU/COOP and its lenders and holders of bonds issued on

same basis and manner that the product or service was made available

behalf of or by a MOU/COOP.

(A) MOU. Inissuing debt related to competitive affili-
ates, aMOU shall be governed by and maintained, operated, and man-
aged in accordance with the laws of the State of Texas, including the
ordinances and resolutions authorizing the issuance of any form of in-
debtedness and the provisions thereof, which require that funds rea-
sonably necessary for operation and maintenance expenses (includ-
ing TDBU operation and maintenance expenses) have priority in any
pledge of gross revenues of the municipally owned utility system.

(B) COOP. A COOP TDBU shall not allow a competi-

to the competitive affiliate. Any servicerequired to beprovided in com-
pliance with §25.215 of this title (relating to Terms and Conditions of
Access by a Competitive Retailer to the Delivery System of aMunici-
paly Owned Utility or Electric Cooperative that has Implemented Cus-
tomer Choice) shall be provided in anon-discriminatory manner andin
accordance with the tariffs developed pursuant to that section.

() Information safeguards.

(1) Proprietary customer information. A TDBU shall pro-
vide a customer with the customer’ s proprietary customer information,
upon request by the customer. Unless a TDBU obtains prior affirma-

tive affiliate to obtain credit under any arrangement that would include

tive written consent or other verifiabl e authorization from the customer

a specific pledge of assets reasonably necessary for TDBU operations

as determined by the commission, or unless otherwise permitted under

or apledge of gross revenues of the TDBU.
() Transactions between a TDBU and its competitive affili-

ates.

(1) Transactions with competitive affiliates. Except for

this subsection, it shall not release any proprietary customer informa-
tion to a competitive affiliate or to any other entity, other than the cus-
tomer, an independent organization as defined by PURA 839.151, or a
provider of corporate support services for the sole purpose of providing
corporate support services in accordance with subsection (j)(3) of this

transfers implementing unbundling, transfers of property pursuant to

section. The TDBU shall maintain records that include the date, time,

a rate order having the effect of a financing order, credit support, and

and nature of information released when it releases customer propri-

corporate support services provided by a TDBU to its competitive

etary information to another entity in accordance with this paragraph.

affiliate, any transaction between a TDBU and its competitive afiliate

The TDBU shall maintain records of such information for a minimum

shall be accomplished at pricing levels that are fair and reasonable to

of three years, and shall make the records available for third party re-

the customers of the TDBU and that reflect the gpproximate market

view within three business days of awritten request, or at atime mu-

value of the assets or the fully alocated cost of the assets, service or

tually agreeable to the TDBU and the third party. When the third party

product, and that do not include any preferential discounts, rebates,

requesting review of the records is not the customer, commission, or

fee waivers or dternative tariff terms and conditions. Such transfers

Office of Public Utility Counsel, the records may be redacted in such

include, but are not limited to, the following:

(A) saeor provision of productsor servicesby aTDBU
to its competitive &ffiliate;

(B) purchase or acquisition of products, services, or as-

a way as to protect the customer’s identity. |If proprietary customer
information is released to an independent organization or a provider
of corporate support services, the independent organization or entity
providing corporate support servicesis subject to the rules in this sub-
section with respect to rel easing the information to other persons.

sets by a TDBU from a competitive affiliate; or
(C) assetstransferred from aTDBU to acompetitive af-

(A) Exception for law, regulation, or legal process. A
TDBU may release proprietary customer information to another entity

filiate.

(2) Records of transactions. Each transaction between a
TDBU and its competitive affiliates, other than those involving cor-
porate support services or transactions governed by tariffs of general
applicability filed a the commission or approved by the TDBU’s gov-
erning body, shall be reflected in a contemporaneous written record of

without customer authorization where authorized or requested to do so
by the commission or by law, regulation, or legal process. Nothing in
this rule reguires disclosure of information that may be withheld from
disclosure under Texas Government Code, Chapter 552.

(B) Exception for release to governmenta entity.
A TDBU may release proprietary customer information without

the transaction including the date of the transaction, name of the com-

customer authorization to afederal, state, or local governmenta entity

petitive afiliate, name of a TDBU employee knowledgeable about the

or in connection with a court or administrative proceeding involving

transaction, and description of the transaction. Such records shall be

the customer or the TDBU; provided, however, that the TDBU shall

maintained for three years.

(3) Provision of corporate support services. Provisions of
corporate support services by a TDBU to its competitive affiliate shal
be carried out in such away asto not allow or provide the means for the
transfer of confidential information from the TDBU to the competitive
affiliate, the opportunity for preferential treatment or unfair competitive
advantage, customer confusion, or significant opportunities for cross-

take dl reasonable actions to protect the confidentiality of such
information, including, but not limited to, providing such information
under a confidentiality agreement or protective order, and shadl aso
promptly notify the affected customer in writing that such information

has been requested.

(C) Exception to facilitate transition to customer
choice. In order to facilitate the transition to customer choice, a

subsidization of the competitive affiliate.

(k) Safeguards relating to provision of products and services.
(1) Tyingarrangements prohibited. A TDBU shall not con-

MOU/COOP may release proprigtary customer information to its
competitive affiliate, where either entity will be exercising the function
of retail eectric provider or provider of last resort, without autho-
rization of those customers, provided that such information may be

dition the provision of any product, service, pricing benefit, or aterna-

released only during the sx-month period prior to implementation of

tive terms or conditions upon the purchase of any other good or service

customer choice, during the six-month period prior to implementation

from the TDBU or its competitive affiliate.

(2) Productsand services available on anon-discriminatory
basis. Any product or service, other than corporate support services,

or expansion of a pilot project, or such additional periods as may be
prescribed by the commission.
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(D) Exception for release to providersof last resort. On

name, brand, or logo. Such disclaimer of the corporate trademark,

or after January 1, 2002, a TDBU may provide proprietary customer

name, brand, or logo in the material distributed must be written in a

information to aprovider of last resort without customer authorization

bold and conspicuous manner or clearly audible, as appropriate for the

for the purpose of serving customers who have been switched to the

communication medium, and shall statethe following: "{ Name of CS}

provider of last resort.

Exception for release to customer’s selected com-
petitive retailer. A TDBU shall release proprietary customer informa-
tion for a particular customer to the competitive retailer chosen by that
customer, subject to demonstration by the competitive retailer that the
customer has sdlected that competitive retailer, in connection with pro-
vision of metering data or otherwise in compliance with the Access
Tariff applicable to the TDBU under §25.215 of thistitle.

(2) Nondiscriminatory availability of aggregate customer
information. A TDBU may aggregate non-proprietary customer in-
formation, including, but not limited to, information about a TDBU’s
energy-related goods or services. However, except in circumstances

is not the same entity as{name of TDBU} and you do not have to buy
{name of CS} s products to continue to receive quality services from
{name of TDBU}." A TDBU may allow the use of its corporate name,
brand, or logo by a CD in any context.

(2) Joint marketing, advertising, and promotional activi-

ties.
(A) A TDBU shdl not:

(i) provide or acquire leads on behdf of its compet-
itive dfiliates;

(i) solicit business or acquire information on beha f
of its competitive dffiliates;

solely involving the provision of corporate support services in accor-
dance with subsection (j)(3) of this section, a TDBU shall aggregate
non-proprietary customer information for a competitive affiliate only
if the TDBU makes such aggregation service available to all non-af-
filiates under the same terms and conditions and at the same price or
fully allocated cost as it is made available to any of its competitive
affiliates. In addition, no later than 24 hours prior to a TDBU'’ s provi-

(iii)  givethe gppearance of speaking or acting on be-
half of any of its competitive affiliates in connection with any market-
ing, advertising or promotional activities, other than community eco-
nomic development activities;

(iv) share market analysis reports or other types of
proprietary or non- publicly available reports relating to retail energy

sion to its competitive affiliate of aggregate customer information, the

sales, including, but not limited to, market forecast, planning, or strate-

TDBU shall post a conspicuous notice on its Internet site or other pub-

gic reports with its competitive afiliates; or

lic electronic bulletin board for at least 30 consecutive calendar days,
providing thefollowing information: the name of the competitive affil -
iate to which the information will be provided, the rate charged or cost
allocated for the information, a meaningful description of the infor-
mation provided, and the procedures by which non-affiliates may ob-

(v) request authorization from its customers to pass
on information exclusively to its competitive affiliate.

(B) A TDBU shall not engageinjoint marketing, adver-
tising, or promotional activities of its products or services with those of

tain the same information under the terms and conditions. The TDBU

a competitive gfiliate in amanner that favors the competitive affiliate.

shall maintain records of such disclosure information for aminimum of

Such joint marketing, advertising, or promotional activitiesinclude, but

three years, and shall make such recordsavailablefor third party review

are not limited to, the following activities:

within three business days of awritten request, or at atime mutually
agreeable to the TDBU and the third party.

(3) No preferential access to transmission and distribution

(i) acting or appearing to act on behalf of a compet-
itive affiliate in any communications and contacts with any existing or
potential customers,

information. A TDBU shall not allow preferential access by its com-
petitive affiliates to information about its transmission and distribution

systems.
(4) Other limitations on information disclosure. Nothing

in this ruleis intended to ater the specific limitations on disclosure of
confidentia information in the Texas Utilities Code, the Texas Govern-

(i) joint sales calls;
(iii) joint proposals, either as requests for proposals
or responses to requests for proposals;

(iv) joint promotiona communications or corre-
spondence, except that a TDBU may alow a competitive ffiliate

ment Code, Chapter 552, or the commission’s substantive and proce-

access to customer bill advertising inserts so long as access to

dural rules.

(5) Other information. Except as otherwise dlowed in this
subsection, autility shall not share information, except for information
required to perform alowed corporate support services, with compet-
itive affiliates unless the utility can prove to the commission that the

such inserts is made available on the same terms and conditions to
non-affiliates offering similar services as the competitive afiliate that
uses hill inserts;

(v) joint presentations at trade shows, conferences,
or other marketing events within the state of Texas; and

sharing will not compromise the public interest prior to any such shar-
ing. Information that is publicly available, or that is unrelated in any
way to utility activities, may be shared.

(m) Safeguards relating to joint marketing and advertising.
(1) Name and logo. A TDBU may not, prior to Septem-

(vi) providinglinksfrom aTDBU'’sInternet web site
to a competitive affiliate’s Internet web site.

(C) At acustomer’s unsolicited request, a TDBU may
participate in meetings with a competitive afiliate to discuss technical
or operationa subjectsregarding the TDBU’ sprovision of transmission

ber 1, 2005, allow the use of its corporate trademark, name, brand, or

or distribution services to the customer, but only in the same manner

logo by a CS on employee business cards or in any written or audi-

and to the same extent the TDBU participates in such meetings with

tory advertisements of specific servicesto existing or potential residen-

unaffiliated electric or energy services suppliers and their customers.

tia or small commercial customers located within the TDBU'’ s certifi-

Representatives of a TDBU may be present during a sales discussion

cated service area, whether through radio or television, Internet-based,

between a customer and the TDBU’ s competitive affiliate, but shall not

or other eectronic format accessible to the public, unless the CS in-

participate in the discussion or purport to act on behaf of the compet-

cludes a disclaimer with its use of the TDBU'’s corporate trademark,

itive affiliate.
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(3) Reguedts for specific competitive affiliate information.
If a customer or potential customer makes an unsolicited request to a

(2) Informa complaint procedure. A TDBU shall estab-
lish and file with the commission acomplaint procedure for addressing

TDBU for information specifically about any of its competitive affil-

alleged violations of this section. This procedure shall contain amech-

iates, the TDBU may refer the customer or potential customer to the

anism whereby all complaints shal be placed in writing and shall be

competitive affiliate for more information. Under this paragraph, the

referred to adesignated officer or other person employed by the TDBU.

only information that aTDBU may provide to the customer or potential
customer is the competitive affiliate’ s address and telephone number.
The TDBU shall not transfer the customer directly to the competitive
affiliate’s customer service office via telephone or provide any other
electronic link whereby the customer could contact the competitive af -
filiate through the TDBU. When providing the customer or potential
customer information about the competitive affiliate, the TDBU shall
not promote its competitive affiliate or its competitive affiliate’ s prod-
ucts or services, nor shal it offer the customer or potential customer

(A) All complaints shall contain:
(i) the name of the complainant;

(i) a detailed factual report of the complaint,
including all relevant dates, entities or divisions involved, employees
involved, and the specific claim.

(B) A complaint must be filed with the TDBU within
90 days of the date the complaining party was on notice, knew, or with

any opinion regarding the service of the competitive dffiliate or any

diligent investigation should have known, that the violation occurred.

other service provider.

(4) Reguestsfor general information about products or ser-

(C) Thedesignated officer shall acknowledge receipt of
the complaint in writing within five working days of receipt. The des-

vices offered by competitive affiliates and their competitors. If a cus-

ignated officer shall provide awritten report communicating the results

tomer or potential customer requests general information fromaTDBU

of the preliminary investigation to the complainant within 30 days after

about products or services provided by its competitive dffiliate or the

receipt of the complaint, including adescription of any course of action

competitors of its CS or CD, the TDBU shdl not promote its com-

that will be taken.

petitive affiliate or its competitive afiliate's products or services, nor
shall the TDBU offer the customer or potential customer any opinion
regarding the service of the competitive affiliate or any other service
provider. The TDBU may direct the customer or potential customer
to atelephone directory or to the commission, or provide the customer
with arecent list of suppliersdeveloped and maintained by the commis-
sion, but the TDBU may not refer the customer or potential customer
to the competitive affiliate except as provided for in paragraph (3) of
this subsection.

(n) Remedies and enforcement.

(1) Code implementation filing.

(A) Not later than 120 days prior to the implementation
of customer choice by aMOU/COOP, aTDBU shdll file with the com-
mission its plan for implementing the provisions of this section, ad-
dressing al applicable requirements of this section in the context of its
operations as they will be conducted in the competitive retail market.
The TDBU shall post notice of its filing on its Internet site or a pub-
lic electronic bulletin board for 30 consecutive days and shall provide
copies of the filing to requesting parties. Interested parties may file
comments on the filing with the commission within 30 days foll ow-
ing the filing and shall provide copies of such commentsto the TDBU.
Commission staff shall review the code implementation filing, and pro-
vide to the TDBU its comments and recommendations as to any sug-

(D) Inthe event the TDBU and the complainant are un-
able to resolve the complaint, the complainant may file aformal com-
plaint with the commission. In the event the complainant advises the
TDBU that the complainant does not consider the complaint fully re-
solved by the course of action proposed by the TDBU then the TDBU
shall notify the complainant of his or her right to file a forma com-
plaint with the commission, and shall provide the complainant withthe
commission’s address and tel ephone number. The informal complaint
process shall be a prerequisite for filing a forma complaint with the
commission.

(E) A large TDBU shal report to the commission re-
garding the nature and status of informal complaints handled in accor-
dance with this paragraph in its annual report of code-related activities
filed pursuant to subsection (d) of this section. The information re-
ported to the commission shall include the name of the complainant
and a summary report of the complaint, including all relevant dates,
companies involved, employees involved, the specific claim, and any
actions taken to address the complaint. Such information on al infor-
mal complaints that were initiated or remained unresolved during the
reporting period shall be included in the large TDBU'’ s annual report
of code-related activities.

(3) Filing a complaint. Following the informal process, a
formal complaint may be filed with the commission alleging a viola-

gested changes in the filing within 60 days following the date of the

tion of this section. No complaint shall be valid unless filed with the

filing. The TDBU may amend itsinitial filing based on the comments

commission within 30 days after the designated officer or employee of

and recommendations and shall file any such amendmentsnot later than

the TDBU mailsitswritten report communicating the results of the pre-

75 days following the date of the initia filing. The filing provided for

liminary investigation to the complainant. Each complaint shall contain

in this paragraph is not subject to the contested hearings process, ex-

the name of the complainant and a detailed factual report of the com-

cept upon complaint by an interested party or the commission staff.

plaint, including dl relevant dates, entities or divisions involved, em-

(B) Inlieu of theimplementation filing provided for in
subparagraph (A) of this paragraph, a MOU/COOP may file with the
commission a statement that it does not at this time intend to provide
electric energy at retail to consumers in Texas outside its certificated
retail service area as provided for in subsection (b)(1)(B) of this sec-
tion. Subsequently, if aMOU/COOP intends to provide e ectric energy
at retail to consumersin Texas outsideits certificated retail servicearea
as provided for in subsection (b)(1)(B) of this section, it shall file the

ployees involved, and the specific claim. Additionally, each complaint
shall identify the specific provisions of this section that are aleged to
have been violated, contain a sworn affidavit that the facts aleged are
true and correct to the best of the affiant’ s knowledge and belief, and if
the complainant is a corporation, a statement from a corporate officer
that he or she is authorized to file the complaint.

(4) Notification of complaint and opportunity to respond.
The commission shall provide a copy of the complaint to the TDBU.

implementation filing provided for in subparagraph (A) of this para-

The TDBU shall respond to the complaint in writing within 15 days.

graph with the commission not later than 120 days prior to the time

The TDBU and the complainant shall make a good faith effort to re-

it provides retail electric energy in Texas outside its certificated retail

solve the complaint on an informal basis as promptly as practicable.

service area.
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(5) Settlement conference. Upon request by the

PURA §39.151, or amilar entity, that conflict with the provisions of

MOU/COOP subject to the complaint, commission staff shall conduct

this section.

a settlement conference. At such settlement conference, each party
including the commission staff shall recommend what steps are neces-
sary to cure any violation that it believes has occurred. Discussions at
the settlement conference including the recommendations to cure the
violation shall not be admissible at a hearing on the complaint.

(6) Opportunity to cure. The MOU/COOP shall have three
months to cure the violation in accordance with an agreement arising
from the settlement conference or following ahearing. A MOU/COOP
may cure the violation in any reasonable manner as set forth in the
settlement agreement or hearing, including taking action designed to
prevent recurrence of the violation or amending the rule or order.

(7) Enforcement by the commission. In the event the com-
mission finds there has been a violation which has not been reasonably
cured, the commission may enforce the provisions of this section.

(A) The commission may recommend actions to be
taken by the MOU/COOP within a prescribed time and if such actions
are not taken, the commission may:

(i) seek aninjunction to eliminate or remedy the vi-
olation or series or set of violations; or

(i) limit or prohibit retail service outside the
TDBU'’s certificated retail service area until the violation or violations
are adeguately remedied. Thisremedy shall not be applied in amanner
that would interfere with or abrogate the rights or obligations of parties
to alawful contract.

(B) Inassessing enforcement remedies, the commission
shall consider the following factors:

(i) the TDBU's prior history of violations; if any,
found by the commission after hearing;

(i) the TDBU'seffortsto comply with the commis-

sion’'srules;

(iii) the nature and extent of economic benefit
gained by the TDBU’ s compstitive affiliate;

(iv) the damages or potentia damages resulting
from the violation or series or set of violations;

(v) thesize of the business of the competitive affili-
ate involved; and

(vi) such other factors deemed appropriate and ma-
terid to the particular circumstances of the violation or series or set of
violations.

(C) The commission may conduct a compliance audit
of affiliate activities to ensure compliance with the code of conduct.

(8) No immunity from antitrust enforcement. Nothing in
these affiliate rules shall confer immunity from state or federal antitrust
laws. Enforcement actions by the commission for violations of this
section do not affect or preempt antitrust liability, but rather arein ad-
dition to any antitrust liability that may apply to the anti-competitive
activity. Therefore, antitrust remedies also may be sought in federal or
state court to cure anti-competitive activities.

(9) Noimmunity from civil relief. Nothingin these effiliate
rules shall preclude any form of civil relief that may be available under
federal or statelaw, including, but not limited to, filing acomplaint with
the commission consistent with this subsection.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 17,
2000.

TRD-200008068

Rhonda Dempsey

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: December 31, 2000
For further information, please call: (512) 936-7308

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 9. TEXAS STATE BOARD OF
MEDICAL EXAMINERS

CHAPTER 193. STANDING DELEGATION
ORDERS
22 TAC §8193.6

The Texas State Board of Medical Examiners proposes an
amendment to 8193.6(h), relating to standing delegation or-
ders. The amendment will clarify cite references to the Texas
Occupations Code Annotated.

Michele Shackelford, Acting General Counsel, Texas State
Board of Medical Examiners, has determined that for the first
five-year period the section is in effect there will be no fiscal
implications for state and local government as a result of
enforcing the section.

Ms. Shackelford also has determined that for each year of the
first five years the section as proposed is in effect the public ben-
efit anticipated as a result of enforcing the section will be clari-
fied cite references to the Texas Occupations Code Annotated.
There will be no effect on small businesses. There is no antici-
pated economic cost to persons who are required to comply with
the section as proposed.

Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.

The amendment is proposed under the authority of the Occu-
pations Code, 8153.001, which provides the Texas State Board
of Medical Examiners to adopt rules and bylaws as necessary
to: govern its own proceedings; perform its duties; regulate the
practice of medicine in this state; and enforce this subtitle.

The Texas Occupations Code, Annotated, 8§157.001-157.007;
157.051-157.060; and 157.101 are affected by the amendment.

8193.6. Delegation of the Carrying Out or Signing of Prescription
Drug Orders to Physician Assistants and Advanced Practice Nurses.

(@)-(g) (No change.)

(h) Violations. Violation of this section by the supervising
physician may result in a refusal to approve supervision or cancella-
tion of the physician’s authority to supervise a physician assistant or

(10) Preemption. This section supersedes any procedures
or protocols adopted by an independent organization as defined by
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advanced practice nurse under this section. Violation of this sectiosmall businesses. There will be no anticipated costs to persons

may also subject the physician to disciplinary action as provided by theequired to comply with the repeal as proposed.

Medical Practice Act, Texas Occupations Code Annotated, §164'006Vritten comments on the proposed repeal mav be submitted to

for violation of Texas Occupations Code Annotated, §164.051. If a atherine Thomas ExecuﬁvepDirectorpBoard ())/f Nurse Examin-

advanced practice nurse violates this section or the Medical Practicers for the State Of’ Texas. 333 Guadaiupe Suite 3-460 Austin

Af:t.’l Texas Occupaglol ns C109d5e| Annotated, §§91r52.6(;§31#1i7.(b)ggr[dl ES;hESa” Texas 78701. Comments will be accepted and considered for 30
Statut&g » 83.06(e)(5) - ddays following the publication of this proposal in the Texas Reg-

promptly notify the Texas Board of Nurse Examiners of the allege ister

violation. If a physician assistant violates this section or the Medical*'¢"

Practice Act, Texas Occupations Code Annotated, §§157.051-157.06The repeal is proposed under the authority of the Texas Occupa-

the board shall promptly notify the Texas State Board of Physiciartions Code, §301.151 and 8301.152 which authorizes the Board

Assistant Examiners.

(i)-(m) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State, on November 20,
2000.

TRD-200008095

F.M. Langley, DVM, MD, JD

Executive Director

Texas State Board of Medical Examiners

Earliest possible date of adoption: December 31, 2000
For further information, please call: (512) 305-7016

¢ ¢ ¢

PART 11. BOARD OF NURSE
EXAMINERS

CHAPTER 221. ADVANCED PRACTICE
NURSES
22 TAC §8221.1-221.15

of Nurse Examiners to adopt and enforce rules consistent with its
legislative authority under the Nurse Practice Act including rules
relating to registered nurses approved, or seeking approval, as
an advanced practice nurse.

The repeal affects the Nursing Practice Act, Texas Occupations
Code, §301.152 and 8301.157 as they pertain to advanced prac-
tice nurses.

§221.1. Definitions.

§221.2. Titles.

§221.3. Education.

§221.4. Requirements for Initial Authorization to Practice.

§221.5. Petitions for Waiver.

§221.6. Interim Approval.

§221.7. New Graduates.

§221.8. Maintaining Authorization as an Advanced Practice Nurse.
§221.9. Inactive Status.

8§221.10. Reinstatement or Reactivation of Advanced Practice Nurse
Status.

§221.11. Identification.

§221.12. Functions.

§221.13. Scope of Practice.

§221.14. Provisions of Anesthesia Services by Nurse Anesthetists in
Outpatient Settings.

§221.15. Enforcement.

This agency hereby certifies that the proposal has been reviewed

(Editor’s note: The text of the following sections proposed for repealby legal counsel and found to be within the agency’s legal author-
will not be published. The sections may be examined in the offices dffy to adopt.
the Board of Nurse Examiners or in the Texas Register office, Room

245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Board of Nurse Examiners for the State of Texas proposes
the repeal of §8221.1-221.15, relating to Advanced Practice
Nurses.

The repeal is the result of the Board’s effort to implement the
mandate of House Bill 1 and would allow for the adoption of new
sections. House Bill 1, 8167, Article IX, passed by the 75th Leg-
islative Session required that each rule adopted by an agency
be reviewed within four years of the date of its adoption to deter-
mine whether the reason for adopting the rule continues to exist.
Rules which were adopted prior to September 1, 1997 are re-
quired to be reviewed by August 31, 2001.

The new rules are being proposed to replace the repealed rules
and are being published simultaneously with this notice.

Katherine Thomas, Executive Director, has determined that for
the first five-year period the repeal is effective there will be no
fiscal implications for state or local government as a result of
enforcing or administering the repeal.

Ms. Thomas has determined that the public benefit of enforc-
ing the repeal is to clarify the process and procedures regarding
Advanced Practice Nurse regulations. There will be no effect on

Filed with the Office of the Secretary of State, on November 15,
2000.

TRD-200008000

Katherine A. Thomas, MN, RN

Executive Director

Board of Nurse Examiners

Earliest possible date of adoption: December 31, 2000
For further information, please call: (512) 305-6811

¢ ¢ ¢

22 TAC §88221.1-221.17

The Board of Nurse Examiners for the State of Texas proposes
new 88221.1-221.17, relating to Advanced Practice Nurses.

House Bill 1 (HB 1), 8167, Article IX, passed by the 75th Leg-
islative Session required that each rule adopted by an agency
be reviewed within four years of the date of its adoption to de-
termine whether the reason for adopting the rule continues to
exist. Rules which were adopted prior to September 1, 1997
are required to be reviewed by August 31, 2001. Proposed new
§8221.1-221.17 is the result of the Board'’s effort to implement
the mandate of HB 1.
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The Board’s Advanced Practice Advisory Committee has been
working since March 2000 to review the rules and recommend
changes where necessary. The committee is comprised of
Advanced Practice Nurse Educators, Advanced Practice Nurses
in practice, and representatives from Advanced Practice profes-
sional organizations, including Texas Nurses Association, Texas
Nurse Practitioners, Texas Association of Nurse Anesthetists,
Consortium of Texas Certified Nurse Midwives, and Texas
Organization of Nurse Executives. Committee members shared
information regarding the current rules and how these rules
have impacted their practices. They worked to make the rules
easier to use and understand. In addition, they tried to insure
consistency between the rules, especially where terms have
been defined. The Committee finished discussion of Chapter
221 and made recommendations for the Board’s considera-
tion. The Committee’s recommendations are the basis of the
proposed rule changes.

The proposed rules was not intended to make significant sub-
stantive changes in the advanced practice rules of the Board.
Rather the proposals seek to clarify the advanced practice rules
in order to make them better understood by Advanced Practice
Nurses. For example, many policies have been set by the Board
over the several years since the rules were last reviewed and
have now been included in the new rules for clarity and com-
pleteness (e.g. curricular requirements adopted by the Board
in collaboration with the Texas Higher Education Coordinating
Board). Many of these policies impact an applicant’s ability to
be granted authorization to practice. However, the rules do pro-
vide substantive changes regarding the minimum number of clin-
ical hours needed for authorization to practice (e.g. 500 hours in
APN program) contained in new §221.3(e); the date after which a
Masters Degree will be required for authorization to practice (e.g.
Masters Degree will be required by January 1, 2003) contained
in new §221.3(b)(4); and limitations on graduate authorization to
practice after certification exam failure contained in new §221.5.

Katherine Thomas, Executive Director, has determined that for
the first five-year period the proposed new rules are effective
there will be no fiscal implications for state or local government
as a result of enforcing or administering the sections.

Ms. Thomas has determined that the public benefit of enforcing
the rules is to clarify the process and procedures regarding the
Advanced Practice Nurse regulation. There will be no effect on
small businesses. There will be no anticipated costs to persons
required to comply with these sections as proposed.

Written comments on the proposed new rules may be submitted
to Katherine Thomas, Executive Director, Board of Nurse Exam-
iners for the State of Texas, 333 Guadalupe, Suite 3-460, Austin,
Texas 78701. Comments will be accepted and considered for 30
days following the publication of this proposal in the Texas Reg-
ister.

The new rules are proposed under the authority of the Texas Oc-
cupations Code, §301.151 and 8301.152 which authorizes the
Board of Nurse Examiners to adopt and enforce rules consistent
with its legislative authority under the Nurse Practice Act includ-
ing rules relating to registered nurses approved, or seeking ap-
proval, as an advance practice nurse.

The new rules affect the Nursing Practice Act, Texas Occupa-
tions Code, §301.152 and 8301.157 as they pertain to advanced
practice nursing.

§221.1. Définitions.

The following words and terms, when used in this chapter, shall have
the following meanings unless the context clearly indicates otherwise:

(1) Accredited program--A program which has been
deemed to have met certain sandards set by the board or by anational
accrediting body recognized by the board.

(2) Advanced educational program--A post-basic ad-
vanced practice nurse program at the certificate or master's degree
level. Beginning January 1, 2003, a master’s degree in the advanced
practice role and speciaty will be required for recognition as an
Advanced Practice Nurse.

(3) Advanced practice nurse--A registered nurse approved
by the board to practice as an advanced practice nurse based on com-
pleting an advanced educational program acceptable to the board. The
term includes a nurse practitioner, nurse-midwife, nurse anesthetist,
and a dinical nurse specialist. The advanced practice nurse is pre-
pared to practice in an expanded role to provide health care to indi-
viduals, families, and/or groups in a variety of settings including but
not limited to homes, hospitals, ingtitutions, offices, industry, schools,
community agencies, public and private clinics, and private practice.
The advanced practice nurse acts independently and/or in collabora-
tion with other health care professionalsin the delivery of health care
services.

(4) Authorization to practice--The process of reviewing the
educational, licensing, certification and other credentials of the regis-
tered nurse to determine compliance with the board’ s requirements for
approval as an advanced practice nurse.

(5) Board--The Board of Nurse Examiners for the State of

Texas.

(6) Current certification--Initial certification and mainte-
nance of certification by national certifying bodies recognized by the
board.

(7) Current practice--Maintaining competence as an ad-
vanced practice nurse by practicing in the advanced role and specialty
in the clinical setting, practicing as an educator in the clinical and/or
didactic portion of an advanced educationa program of study, or
practicing as a consultant or an administrator within the advanced

specialty and role.

(8) Graduate advanced practice nurse--A registered nurse
who has completed an advanced educational program of study and has
been granted provisional or interim authorization by the board to prac-
tice in the advanced specialty and role.

(9) Monitored anesthesiacare--Refersto situationswhere a
patient undergoing adiagnostic or therapeutic procedure receive doses
of medication that create arisk of loss of normal protective reflexes or
loss of consciousness and the patient remains able to protect the airway
for the majority of the procedure. If, for an extended period of time, the
patient isrendered unconsciousand/or losesnormal protective reflexes,
then anesthesia care shall be considered a genera anesthetic.

(10) Ouitpatient setting--Any facility, clinic, center, office,
or other setting that is not a part of a licensed hospital or a licensed
ambulatory surgical center with the exception of dl of the following:

(A) clinic located on land recognized as tribal land by
the federal government and maintained or operated by afederally rec-
ognized Indian tribe or tribal organization as listed under 25 U.S.C.
Section 479-1 or as listed under a successor federal gatute or regula-
tion;

(B) afacility maintained or operated by a state or gov-
ernmental entity;
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(C) a dlinic directly maintained or operated by the
United States or by any of its departments, officers, or agencies; and

(b) Applicants for authorization as advanced practice nurses
must submit verification of completion of al requirements of an ad-

(D) an outpatient setting accredited by either the Joint
Commission on Accreditation of Healthcare Organizations relating to
ambulatory surgical centers, the American Association for the Accred-

vanced educational program that meets the following criteria:

(1) Advanced educational programs in the State of Texas
shall be accredited by the board or a national accrediting body recog-

itation of Ambulatory Surgery Facilities, or the Accreditation Associ-

nized by the board.

ation for Ambulatory Health Care.
(11) Party state--Any state that has entered into the Nurse

(2) Programsin gtates other than Texas shall be accredited
by a national accrediting body recognized by the board or by the ap-

Licensure Compact.

(12) Protocols or other written authorization--Written au-
thorization to provide medical aspects of patient care which are agreed
upon and signed by the advanced practice nurse and the physician, re-
viewed and signed at least annually, and maintained in the practice set-

propriate licensing body in that state. A state licensing body’s accred-
itation process must meet or exceed the requirements of accrediting
bodies specified in board policy.

(3) Programs of study shall be at least one academic year
in length and may include aformal preceptorship.

ting of the advanced practice nurse. Protocols or other written autho-
rization shall be defined to promote the exercise of professiona judg-
ment by the advanced practice nurse commensurate with his/her edu-
cation and experience. Such protocols or other written authorization
need not describe the exact steps that the advanced practi ce nurse must

(4) Beginning January 1, 2003, the program of study shall
be at the master’s degree level.

(c) Applicants for authorization as clinical nurse specialists
must submit verification of the following requirements in addition to

take with respect to each specific condition, disease, or symptom and

those specified in subsection (b) of this section:

may state types or categories of drugs which may be prescribed rather
that just list specific drugs.

(13) Shall and must--Mandatory reguirements.
(14) Should--A recommendation.

(15) Unencumbered--A license to practice registered nurs-
ing which does not have stipulations against the license.

8221.2. Authorization and Restrictions to Use of Advanced Practice
Titles.

(8 Registered nurses holding themselves out to be advanced
practice nurses may include, but not be limited to, the following cate-
gories of advanced practice nurses.

(1) nurse anesthetist,

(2) nurse-midwife,

(3) nurse practitioner,

(4) clinical nurse speciaist.

(b) Registered nurses who hold current authorization to prac-
tice as advanced practice nurses issued by the board may use the title
specified on that authorization. "Advanced practice nurse" shal not be
used as atitle.

(c) Unless authorized as an advanced practice nurse by the
board as provided for by §8221.5-221.8 of this chapter (relating to
Provisiona Authorization; Interim Approval; Petitions for Waiver; and

(1) completion of a master's degree in the discipline of
nursing, and

(2) completion of aminimum of nine semester credit hours
or the equivalent in a specific clinical mgjor. Clinical major courses

must include didactic content and offer clinical experiencesinaspecific
clinical specialty/practice area.

(d) Those applicantswho compl eted nurse practitioner or clin-
ical nurse specidist programs on or after January 1, 1998 must demon-
strate evidence of completion of thefollowing curricular requirements:

(1) separate coursesin pharmacotherapeutics, advanced as-
sessment and pathophysiology and/or psychopathology. These must be
advanced level academic courses with aminimum of 45 clock hours per
COUrse;

(2) evidence of theoretical and clinical role preparation;

(3) evidence of clinical major coursesin the specialty area;

and

(4) evidence of apracticum/preceptorship/internship to in-
tegrate clinical experiencesasreflected in essential content and theclin-

ical major courses.
(5) Inthis subsection, the following terms have the foll ow-
ing definitions:
(A) Advanced Assessment Course means a course that
offers content supported by related clinical experience such that stu-

Maintaining Active Authorization as an Advanced Practice Nurse), a
registered nurse shall not:

(1) claim to be an advanced practice nurse or hold him-
self/herself out to be an advanced practice nurse in this state; and/or

(2) useatitle or any other designation tending to imply that
the person is authorized as an advanced practice nurse.

(d) A registered nurse who violates subsection (c) of this sec-
tion may be subject to an administrative penalty under §301.501 of the
Nursing Practice Act.

§221.3. Education.

(8 Inorder to be digible to apply for authorization as an ad-
vanced practice nurse, the registered nurse must have completed an ad-
vanced educationa program of study appropriate for practice in an ad-
vanced nursing specialty and role recognized by the board.

dents gain the knowledge and skills needed to perform comprehensive
assessments to acquire data, make diagnoses of health gatus and for-
mulate effective clinical management plans.

(B) Pharmacotherapeutics means a course that offers
content in pharmacokinetics and pharmacodynamics, pharmacology
of current/commonly used medications, and the application of drug
therapy to the treatment of disease and/or the promotion of health.

(C) Role preparation means formal didactic and clini-
cal experiences/content that prepare nurses to function in an advanced

nursing role.

(D) Clinical major courses means courses that include
didactic content and offer clinical experiencesin aspecific clinical spe-

cialty/practice area.
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(E) Clinica specidty area means speciaty areaof clin-

§221.3 of this chapter and obtain national certification in the advanced

ical practice based upon formal didactic preparation and clinical expe-

role and specialty from a national certifying body recognized by the

riences.

(F) Essential content means didactic and clinical con-
tent essential for the educational preparation of individualsto function
within the scope of advanced nursing practice. The essential content
includes but is not limited to: advanced assessment, pharmacother-

board. To apply for authorization for more than one designation, the
applicant shall submit a separate application and fee for each desired

designation.

(d) After review by the board, notification of acceptability of
credentials and a certificate verifying approval shall be sent to the ad-

apeutics, role preparation, nursing speciaty practice theory, physiol-

vanced practice nurse.

ogy/pathol ogy, diagnosis and clinical management of health status, and
research.

(G) Practicum/Preceptorship/Internship  means  a
designated portion of aforma educational program that is offered in
a hedth care setting and affords students the opportunity to integrate
theory and role in both the clinical speciaty/practice area and ad-
vanced nursing practice through direct patient care/client management.
Practicums/Preceptorships/Internships are planned and monitored by
either adesignated faculty member or qualified preceptor.

(e) Those gpplicants who complete nurse practitioner or

§221.5. Provisional Authorization.

(8 A registered nurse who has completed an advanced educa-
tional program as required by §221.3 of this chapter (relating to Ed-
ucation) and registered for a board approved national certification ex-
amination following completion of the program may be issued a provi-
sional authorization to practice as a Graduate Advanced Practice Nurse
pending notification of the results of the certification examination. An
applicant may be eligible for provisional authorization only one time
per authorized role. The gpplicant must apply for provisiona autho-
rization within six months of program completion.

clinical nurse specialist programs on or after January 1, 2003 must
demongtrate evidence of completion of a minimum of 500 clinical
hours within the advanced educational program.

§221.4. Requirements for Full Authorization to Practice.

(8 Theregistered professional nurse who seeks authorization
to practice as an advanced practice nurse must:

(1) hold acurrent, valid, unencumbered license as a regis-
tered nurse in the State of Texas or reside in any party state and hold a
current, valid, unencumbered registered nurse license in that state;

(2) submit to the board such evidence as required by the
board to insure compliance with §221.3 of this chapter (relating to Ed-

(b) The applicant for advanced practice nurse authorization
shall pass the certification examination within the first two years of
completion of the advanced educational program.

(c) If theapplicant failsto passthe certification examination on
the first attempt, he/she shall be required to practice under the direction
of a sponsor. The sponsor and the conditions of sponsorship shall be
approved by the board prior to beginning the sponsored practice.

(d) Failureto passthe examination after two attemptswill ren-
der the applicant indigible to practice in the advanced practice role.
In this case, the applicant must return the provisional authorization to
practice document to the board's office.

ucation);
(3) attest, on forms provided by the board to having met

(1) The applicant who has not passed the certification ex-
amination after two attempts may continue to test until two years from

the minimum of 400 hours of current practice within the preceding
biennium unless the applicant has completed an advanced educational
program within the preceding biennium;

(4) attest, on forms provided by the board, to having ob-

the date of completion of the advanced educational program.

(2) An applicant who fails to pass the certification exami-
nation after two atempts may continueto practice asaregistered nurse.
He/she may utilize the advanced knowledge, skills, and abilities while

tained 20 contact hours of continuing education in the advanced spe-

under direct supervision of another advanced practice nurse or physi-

cialty and role recognized by the board every two years. Continuing

cian within the specialty area.

education in the advanced specialty and role must meet the require-
ments of Chapter 216 of this title (relating to Continuing Education).
The 20 contact hours required for RN licensure may be met by the 20
hours required by this subsection; and

(5) submit the required credentialing fee, which is not re-
fundable.

(b) The applicant for advanced practice nurse authorization

(e) A candidate who fails to pass the certification examination
within two yearsfollowing completion of an advanced educationa pro-
gram may reapply for authorization to practice as an advanced practice
nurse after:

(1) Successfully completing an accredited advanced edu-
cational program that meets the requirements as outlined in guidelines
prepared by the board and §221.3 of this chapter; and

who completed an advanced educational program on or after January 1,
1996 must submit to the board such evidence as required by the board
to ensure the applicant holds current certification in an advanced nurs-
ing role and specialty recognized by the board. Such certification must
be granted by anational certifying body recognized by the board. The
board reserves theright to designate an available nationa examination
in aclosaly related specialty which must betaken in lieu of an examina-
tion specifically related to the specialty. |f an appropriate certification
examination is not available and the board has not designated an ater-

(2) obtainingnationa certificationinthe advanced roleand
specialty.

(f) The applicant shall request the respective certifying body

to notify the board of the applicant’s certification examination results.

§221.6.

(8 Interim approva may be granted by the board pending
completion of the application process for a period not to exceed 90

Interim Approval.

nate examination, the applicant may petition the board for waiver from

days. Extensions of the interim approval period shall not be granted.

the certification requirement, according to §221.7(c) of thischapter (re-
lating to Petitions for Waiver).

(c) Advanced practice nurse applicants who wish to be autho-

(1) Theregistered nurse seeking interim approval as an ad-
vanced practice nurse must complete documentation provided by the
board verifying that he/she meets al requirements of this chapter and

rized by the board for more than one designation shall compl ete addi-

has completed and mailed the appropriate documents to the educational

tional education in the desired area(s) of approval in compliance with

program or organization for completion.
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(2) A letter shall be issued by the board granting interim

§221.8. Maintaining Active Authorization as an Advanced Practice

approval.

(3) An gplicant is digible for interim approva one time
only per specialty and role.

(b) An applicant who submits a request for waiver from the
requirements of therules as set forth in §221.4 (relating to Full Autho-
rization to Practice) and §221.5 (relating to Provisional Authorization)
of this chapter shall not be eligible for interim approval.

(c) If anapplicant is deemed ineligible for advanced practice
authorization, the interim approval will be rescinded immediately, ef-
fective on the date the natice is sent by mail. The applicant must cease
holding him/herself out as or using titles to imply that he/she is an ad-
vanced practice nurse.

§221.7. Petitions for Waiver.

(8 A registered nurse who submits a request for waiver from
requirements of the rules must submit documentation as required by
the board to support his or her petition and assure the board that he or

Nurse.

(@ Inconjunctionwith RN licenserenewal, the advanced prac-
ti ce nurse seeking to maintain active advanced practice authorization(s)
shall:

(1) attest on forms provided by the board to maintaining
current national certification by the appropriate certifying body recog-
nized by the board. This requirement shall apply to advanced practice
nurses who:

(A) completed an advanced educational program on or
after January 1, 1996, or

(B) were authorized as advanced practice nurses based
upon obtaining national certification.

(2) attest, onforms provided by the board, to having amin-
imum of 400 hours of current practice within the preceding biennium;

(3) attest, on forms provided by the board, to having ob-
tained 20 contact hours of continuing education in the advanced spe-

she possesses the knowledge, skills and abilities appropriatefor therole

cialty area and role within the preceding biennium. Continuing educa-

and specialty desired. Those petitioners who are under investigation or

tion in the advanced practice specialty and role must meet requirements

current board order are not digible for waiver.

(b) Petitions for waiver from the program accreditation
reguirements of §221.3 of this chapter (relating to Education), may be
granted by the board for individuals who completed their educational
programs on or before December 31, 1996. Petitioners must meet the
length of academic program requirements of §221.3 of this chapter and
obtain national certification in the advanced role and specidty area.

(c) Petitions for waiver from the current certification require-

of Chapter 216 of thistitle (relating to Continuing Education). The 20
contact hours required for RN licensure may be met by the 20 hours
required by this subsection; and

(4) submit the required fee, which is not refundable.

(b) Failure to renew the registered nurse license or to provide
the required fee and documentation for maintaining authorization shall
result in expiration of the board’ s authori zation as an advanced practice
nurse and limited prescriptive authority where applicable. Theindivid-

ments of §221.4 of this chapter (relating to Requirements for Full Au-

ua whose advanced practice authorization has expired may not practice

thorization to Practice) and §221.8 of this chapter (relating to Main-

as or use titles to imply that he/she is an advanced practice nurse.

taining Active Authorization as an Advanced Practice Nurse) may be
granted by the board.

(1) Under this section, only those petitioners for which

§221.9. Inactive Satus.
(8 The advanced practice nurse may choose to change ad-
vanced practice nurse status to inactive by providing awritten request

no national certification examination within the advanced role and

for such change.

speciaty or arelated advanced specialty exists will be considered for
waiver by the board.

(2) Theboard may determinethat an available national cer-

(b) Inactive advanced practice status means that the registered
professiona nurse may not practice in the advanced practice specialty
and role and may not hold himself/herself out to be an advanced prac-

tification examination in arelated speciaty and/or role must be taken

tice nurse by using titles which imply that he/she is an advanced prac-

in lieu of an examination specific to the advanced specialty area.

(d) Waivers from the master's degree reguirement will be
granted to qualified certificate-prepared nurse-midwives and women’s

tice nurse. The inactive advanced practice nurse may not utilize histher
limited prescriptive authority.

8221.10. Reinstatement or Reactivation of Advanced Practice Nurse

health care nurse practitioners who complete their programs on or

Satus.

after January 1, 2003 through December 31, 2006. Applicants must
meet al other requirements as stated in §221.4 of this chapter.

(1) Thoseindividuals approved on the basis of thiswaiver
shall be limited to providing advanced practice nursing care within the
geographical boundaries of the State of Texas. This shall not prevent
the individua from utilizing Nurse Licensure Compact privileges to
function as a registered nurse.

(2) The applicant must submit all required documentation
necessary to demonstrate that the requirements (except for the master’s
degree) for authorization to practice have been met.

(3) The applicant must submit a written request for waiver

(8 Toreinstate an authorization which has expired due to non-
payment of renewal fees for registered nurse licensure and/or advanced
practice authorization, the advanced practice nurse shall meet the re-
quirements as stated in §221.8 of this chapter (relating to Maintaining
Active Authorization as an Advanced Practice Nurse) and pay all re-

quired fees.

(b) If lessthan four years but more than two years have lapsed
since completion of the advanced educational program and/or the ap-
plicant does not have 400 hours of current practice in the advanced
role and specialty during the previous biennium, the advanced practice
nurse shall meet the requirements as stated in §221.8 of this chapter and
pay all required fees. The applicant shall be required to demonstrate

of the master’ s degree requirement.

(4) Interim, provisonal or full authorization may be
granted to qualified certificate-prepared nurse-midwives and women’s
health care nurse practitioners.

proof of completion of 400 hours of current practice aswell asthe con-
tinuing education requirement as outlined in Chapter 216 of this title
(rdating to Continuing Education). The 400 hours of current practice
shall be obtained under the direct supervision of an advanced practice
nurse authorized by the board in the same role and specialty or by a
physician the same specialty.
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(c) If more than four years have lapsed since completion of
the advanced practice educational program and/or the applicant has not

() The advanced practice nurse acts independently and/or in
collaboration with the headth team in the observation, assessment, di-

practiced in the advanced role during the previous four years, the ap-

agnosis, intervention, evaluation, rehabilitation, care and counsdl, and

plicant shall apply for reactivation and meet current requirements for

health teachings of persons who are ill, injured or infirm or experi-

maintaining authorization to practice under §221.8 of this chapter and

encing changes in normal health processes; and in the promotion and

shall:

(1) hold acurrent, valid, unencumbered license as aregis-
tered nurse in the State of Texas or reside in any party state and hold a

maintenance of health or prevention of illness.

(d) When providing medical aspectsof care, advanced practice
nurses shal utilize mechanisms which provide authority for that care.

current, valid, unencumbered registered nurselicense in that state; and

These mechanisms may include, but are not limited to, Protocols or

(2) successfully complete a refresher course or extensive
orientation in the appropriate advanced practice speciadty and role
which includes a supervised clinical component by a qualified

instructor/sponsor.

(A) The course(s)/orientation shal be of sufficient
length to satisfy the learning needs of the inactive advanced practice
nurse and to assure that he/she meets the minimum standard for safe,
competent care. The course(s)/orientation shall cover the entire scope
of the authorized advanced specialty area. Content shall include, but
not be limited to that which is specified in board guidelines.

(B) The ingtructor/sponsor must provide written veri-
fication of satisfactory completion of the course/orientation on forms
provided by the board and assurance that the individual has reviewed

other written authorization. This shall not be construed as requiring
authority for nursing aspects of care.

(1) Protocals or other written authorization shall promote
the exercise of professional judgment by the advanced practice nurse
commensurate with his/her education and experience. The degree of
detail within protocols/policies/practice guiddines/clinical practice
privileges may vary in relation to the complexity of the situations
covered by such Protocols, the advanced specialty area of practice, the
advanced educational preparation of the individual, and the experience
level of the individua advanced practice nurse.

(2) Protocols or other written authorization:

(A) should be jointly developed by the advanced prac-
tice nurse and the appropriate physician(s),

current practice-related information pertinent to his/her advanced spe-
cialty and role.

§221.11. Identification.

When providing advanced practice nursing care to patients, the ad-
vanced practice nurse shall wear clear identification which indicates
the individud is aregistered nurse with the appropriate advanced prac-
tice designation authorized by the board.

§221.12. Scope of Practice.

The advanced practice nurse provides a broad range of health services,
the scope of which shall be based upon educational preparation, con-
tinued advanced practice experience and the accepted scope of pro-
fessional practice of the particular specialty area. Advanced practice
nurses practice in a variety of settings and, according to their practice
speciaty and role, they provide abroad range of health care services to
avariety of patient populations.

(1) Thescope of practice of particular specialty areas shall
be defined by national professiona specialty organizations or advanced
practice nursing organi zations recogni zed by the Board. The advanced
practice nurse may perform only those functions which are within that
scope of practice and which are consistent with the Nursing Practice
Act, Board rules, and other laws and regul ations of the State of Texas.

(2) The advanced practice nurse’s scope of practice shall
be in addition to the scope of practice permitted a registered nurse and
does not prohibit the advanced practice nurse from practicing in those
areas deemed to be within the scope of practice of aregistered nurse.

§221.13. Core Sandards for Advanced Practice.
(8 The advanced practice nurse shall know and conform to

(B) shall be signed by both the advanced practice nurse
and the physician(s),

(C) shdl be reviewed and re-signed at least annually,

(D) shall be maintained in the practi ce setting of the ad-
vanced practice nurse, and

(E) shall be made available as necessary to verify au-
thority to provide medical aspects of care.

(e) The advanced practice nurse shall retain professiona ac-
countability for advanced practice nursing care.

§221.14. Nurse-Midwives Providing Controlled Substances.

(8 Inthissection "provide' meansto supply, for aterm not to
exceed 48 hours, one or more unit doses of a controlled substance for
the immediate needs of a patient;

(b) An advanced practice nurse recognized by the board as a
nurse-midwife may provide one or more unit doses of a controlled sub-
stance during intra-partum or immediate post-partum care subject to the
following conditions:

(1) Physician delegation of authority to provide controlled
substances must be made through a physician’s order, medical order,
standing del egation order, or protocol that requires adequate and doc-
umented availability for access to medical care. Delegation may not
include the use of aprescription sticker or the use or issuance of an of-
ficial prescription form under §481.075, Health and Safety Code;

(2) Thenurse-midwife's protocols or other orders must re-
quire the reporting of or monitoring of each patient’ s progress, includ-

the Texas Nursing Practice Act; current board rules, regulations, and

ing complications of pregnancy and delivery and the administration and

standards of professional nursing; and al federd, state, and local laws,

provision of controlled substances to the patient;

rules, and regulations affecting the advanced role and specialty area.
When collaborating with other health care providers, the advanced
practice nurse shall be accountable for knowledge of the statutes and
rules relating to advanced practice nursing and function within the
boundaries of the appropriate advanced practice category.

(b) The advanced practice nurse shal practice within the ad-
vanced specialty and role appropriate to his’her advanced educational

preparation.

(3) deegationislimited to three full-time equivalent nurse-
midwives at the designated facility where the nurse- midwife practices;
and

(4) the controlled substance must be supplied in a suitable
container that is labeled in compliance with the applicable drug laws
and must include:

(A) the patient’s name and address,
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(B) the drug to be provided;
(C) the name, address, and telephone number of the

physician;

(D) the name, address, and telephone number of the
nurse-midwife; and

(E) thedate.

§221.15. Provision of Anesthesia Services by Nurse Anesthetists in
Licensed Hospitals or Ambulatory Surgical Centers.

(8 Inalicensed hospital or ambulatory surgical center, consis-
tent with facility policy or medical staff bylaws, anurse anesthetist may
select, obtain, and administer drugs including determination of appro-
priate dosages, techniques and medical devicesfor their administration
and in maintaining the patient in sound physi ol ogic status pursuant to a
physician’s order for anesthesia or an anesthesia-related service. This
order need not be drug specific, dosage specific, or administration-tech-
nigue specific.

(b) Pursuant to a physician’s order for anesthesia or an anes-
thesiarelated service, the nurse anesthetist may order anesthesia-re-
lated medications during perianesthesia periods in the preparation for
or recovery from anesthesia. Another RN may carry out these orders.

(¢) Inproviding anesthesiaor an anesthesia-related service, the
nurse anesthetist shall select, order, obtain and administer drugs which
fall within categories of drugs generally utilized for anesthesia or anes-
thesia-related services and provide the concomitant care required to
maintain the patient in sound physiologic status during those experi-
ences.

§221.16. Provision of Anesthesia Services by Nurse Anesthetists in
Outpatient Settings.

(8 Purpose. The purpose of these rulesisto identify the roles,
and responsibilities of certified registered nurse anesthetists authorized
to provide anesthesia services in outpatient settings and to provide the
minimum acceptable standards for the provision of anesthesia services
in outpatient settings.

(1) On or after August 31, 2000 certified registered nurse
anesthetists shall comply with subsection (b)(2)-(e) of this section in
order to be authorized to provide genera anesthesia, regional anesthe-
sia, or monitored anesthesia care in outpatient settings.

(2) Subsections (b)(2)-(€) of this section do not apply to the
registered nurse anesthetist who practices in the following:

(A) anoutpatient setting in which only loca anesthesia,
peripheral nerve blocks, or both are used;

(B) an outpatient setting in which only anxiolytics and
analgesics are used and only in doses that do not have the probability
of placing the patient at risk for loss of the patient’s life-preserving

protective reflexes,

(C) alicensed hospital, including an outpatient facility
of the hospital that is separately located apart from the hospital;

(D) alicensed ambulatory surgical center;

(E) acliniclocated on land recognized astribal land by
the federal government and maintained or operated by afederally rec-
ognized Indiantribe or tribal organization aslisted by the United States
secretary of the interior under 25 U.S.C. Section 479-1 or as listed un-
der a successor federal statute or regulation

(F) afacility maintained or operated by a state or gov-
ernmental entity;

(G) a dinic directly maintained or operated by the
United States or by any of its departments, officers, or agencies; and

(H) an outpatient setting accredited by

(i) the Joint Commission on Accreditation of
Healthcare Organizations relating to ambulatory surgical centers;

(i) the American Association for the Accreditation
of Ambulatory Surgery Facilities,

(iii) the Accreditation Association for Ambulatory

Hedth Care.
(b) Roles and Responsibilities

(1) Certified registered nurse anesthetists shall follow cur-
rent, applicable standards and guidelines as put forth by the American
Association of Nurse Anesthetists (AANA) and other relevant national
standards regarding the practice of nurse anesthesia as adopted by the
AANA or the Board.

(2) Certified registered nurse anesthetists shall comply
with all building, fire, and safety codes. A two-way communication
source not dependent on electrica current shall be available. Each
location should have sufficient dectrical outlets to satisfy anesthesia
machine and monitoring equipment requirements, including clearly
labeled outlets connected to an emergency power supply. Sites shal
also have a secondary power source as appropriate for equipment in
use in case of power failure.

(3) In an outpatient setting, where a physician has dele-
gated to a certified registered nurse anesthetist the ordering of drugs
and devices necessary for the nurse anesthetist to administer an anes-
thetic or an anesthesia-rel ated service ordered by aphysician, acertified
registered nurse anesthetist may select, obtain and administer drugs, in-
cluding determination of appropriate dosages, techniques and medical
devicesfor their administration and in maintaining the patient in sound
physiologic status. This order need not be drug-specific, dosage spe-
cific, or adminigtration-technique specific. Pursuant to a physician’s
order for anesthesia or an anesthesia-rel ated service, the certified regis-
tered nurse anesthetist may order anesthesia-rel ated medicationsduring
perianesthesia periods in the preparation for or recovery from anesthe-
sia. In providing anesthesia or an anesthesia-related service, the certi-
fied registered nurse anesthetist shall select, order, obtain and admin-
ister drugs which fall within categories of drugs generaly utilized for
anesthesia or anesthesia-related services and provide the concomitant
care required to maintain the patient in sound physiologic status during

those experiences.
(c) Standards

(1) The certified registered nurse anesthetist shall perform
apre-anesthetic assessment, counsel the patient, and prepare the patient
for anesthesia per current AANA standards. Informed consent for the
planned anesthetic intervention shall be obtained from the patient/legal
guardian and maintained as part of the medicd record. The consent
must include explanation of the technique, expected results, and poten-
tial risks/complications. Appropriate pre-anesthesia diagnostic testing
and consults shall be obtained per indications and assessment findings.

(2) Physiologic monitoring of the patient shall be deter-
mined by the type of anesthesia and individual patient needs. Min-
imum monitoring shall include continuous monitoring of ventilation,
oxygenation, and cardiovascular status. Monitors shall include, but not
be limited to, pulse oximetry and EKG continuously and non-invasive
blood pressure to be measured at least every five minutes. If general
anesthesia is utilized, then an O, analyzer and end-tidal CO, analyzer
must also be used. A means to measure temperature shall be readily
available and utilized for continuous monitoring when indicated per
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current AANA gandards. An audible signa aarm device capable of

annualy. Policies, procedures, and transfer agreements shall be kept on

detecting disconnection of any component of the breathing system shall

file in the setting where procedures are performed and shall be made

be utilized. The patient shall be monitored continuously throughout

available upon reguest. Policiesor procedures must include, but are not

the duration of the procedure by the certified registered nurse anes-

limited to:

thetist. Postoperatively, the patient shall be evaluated by continuous
monitoring and clinical observation until stable by a licensed health
care provider. Monitoring and observations shall be documented per
current AANA standards. In the event of an electrical outage which
disrupts the capability to continuously monitor all specified patient pa-
rameters, at a minimum, heart rate and breath sounds will be moni-
tored on a continuous basis using a precordial stethoscope or similar
device, and blood pressure measurements will be reestablished using

(A) Management of outpatient anesthesia-At a mini-
mum, these must address:

(i) Patient selection criteria
(ii) Patients/providers with latex allergy
(iii)  Pediatric drug dosage cal cul ations, where appli-

cable

anon-eectrical blood pressure measuring device until eectricity isre-
stored.

(3) All anesthesia-related equipment and monitors shall
be maintained to current operating room standards. All devices
shall have regular service/maintenance checks at least annually or

(iv) ACLS dgorithms
(v) Infection control

(vi) Documentation and tracking use of pharmaceu-
ticals: including controlled substances, expired drugs and wasting of

per manufacturer recommendations.  Service/maintenance checks
shall be performed by appropriately qualified biomedical personnel.
Prior to the administration of anesthesia, al equipment/monitors
shall be checked using the current FDA recommendations as a
guideline. Records of equipment checks shall be maintained in a

drugs
(vii) Discharge criteria

(B) Management of emergencies to include, but not be
limited to:

separate, dedicated log which must be made available upon request.
Documentation of any criteria deemed to be substandard shall include
a dear description of the problem and the intervention. If equipment
is utilized despite the problem, documentation must clearly indicate
that patient safety is not in jeopardy. All documentation relating to
equipment shall be maintained for a period of time as determined by

board guidelines.

(4) Each location must have emergency supplies im-
mediately available. Supplies should include emergency drugs and
equipment appropriate for the purpose of cardiopulmonary resusci-
tation. This must include a defibrillator, difficult airway equipment,

(i) Cardiopulmonary emergencies
(ii) Fire

(iii) Bomb threat

(iv) Chemical spill

(v) Naturd disasters

(vi) Power outage

(C) EMS response and transport- Delineation of
responsibilities of the certified registered nurse anesthetist and person

and drugs and equipment necessary for the treatment of malignant

performing the procedure upon arrival of EMS personnel. This palicy

hyperthermia if "triggering agents' associated with malignant hyper-

should be developed jointly with EMS personnel to allow for greater

thermiaare used or if the patient is a risk for malignant hyperthermia.

accuracy.

Equipment shall be appropriately sized for the patient population
being served. Resources for determining appropriate drug dosages
shall bereadily available. The emergency supplies shall be maintained
and inspected by qualified personnel for presence and function
of al appropriate equipment and drugs at intervals established by
protocol to ensure that equipment is functional and present, drugs are
not expired, and office personnel are familiar with equipment and
supplies. Records of emergency supply checks shall be maintained in
a separate, dedicated log and made available upon request. Records
of emergency supply checks shall be maintained for a period of time
as determined by board guidelines.

(5) Certified registered nurse anesthetists shall maintain

(D) Pursuant to 8217.11(16) of this title (relating to
Standards of Professional Nursing Practice), adverse reactions/events,
including but not limited to those resulting in a patient's death
intraoperatively or within the immediate postoperative period shall be
reported in writing to the Board and other applicable agencies within
15 days. Immediate postoperative period shall be defined as 72 hours.

(d) Registration.

(1) Beginning April 1, 2000, each certified registered nurse
anesthetist who intends to provide anesthesia servicesin an outpatient
setting must register with the board and submit the required registration
fee, which is non-refundable. The information provided on the regis-

current competency in advanced cardiac life support and must

tration form shall include, but not be limited to, the name and business

demonstrate proof of continued competency upon re-registration

address of each outpatient setting(s) and proof of current competency

with the Board. Competency in pediatric advanced life support

in advanced life support.

shall be maintained for those certified registered nurse anesthetists
whose practice includes pediatric patients. Certified registered nurse
anesthetists shall verify that at least one person in the setting other
than the person performing the operative procedure maintains current
competency in basic life support (BLS) at a minimum.

(6) Certified registered nurse anesthetists shall verify that
the appropriate policies or procedures are in place. Policies, proce-

(2) Registration as an outpatient anesthesia provider must
be renewed and the registration renewa fee paid on abiennial basis, at
the time of registered nurse licensure renewal.

(e) Inspections and Advisory Opinions.

(1) The Board may conduct on-site inspections of outpa-
tient settings, including inspections of the equipment owned or leased

dures, or protocols shall be evaluated and reviewed at least annually.

by a certified registered nurse anesthetist and of documents that relate

Agreements with local emergency medical service (EMS) shall bein

to provision of anesthesiain an outpatient setting, for the purpose of

place for purposes of transfer of patients to the hospital in case of an

enforcing compliance with the minimum standards. Inspections may

emergency. EMS agreements shall be evaluated and re-signed at |least

be conducted as an audit to determine compliance with the minimum
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standards or in response to a complaint. The Board may contract with
another state agency or qualified person to conduct these inspections.
Unless it would jeopardize an ongoing investigation, the board shall
provide the certified registered nurse anesthetist at least five business
days notice before conducting an on-site inspection.

(2) The Board may, &t its discretion and on payment of a
fee, conduct on-site inspections of outpatient settings in response to a
request from a certified registered nurse anesthetist for an inspection
and advisory opinion.

(A) The Board may require a certified registered nurse
anesthetist to submit and comply with a corrective action plan to rem-
edy or address current or potential deficiencies with the nurse anes-
thetist’ s provision of anesthesiain an outpatient setting.

(B) A certified registered nurse anesthetist who requests
and relies on an advisory opinion of the board may use the opinion as
mitigating evidence in an action or proceeding by the board to impose
an administrative penalty or assess a monetary fine. The board shall
take proof of reliance on an advisory opinion into consideration and
mitigate the imposition of administrative penalties or the assessment
of amonetary fine accordingly.

(C) Anadvisory opinionissued by theboard isnot bind-
ing on the board and the board, except as provided for in subsection (a)
of this section, may take any action in relation to the situation addressed
by the advisory opinion that the Board considers appropriate.

§221.17. Enforcement.

(8 Theboard may conduct an audit to determine compliance
with §221.4 of this chapter (relating to Requirements for Permanent
Authorization to Practice), §221.8 of this chapter (relating to Maintain-
ing Active Authorization as an Advanced Practice Nurse), and §221.16
of this chapter (relating to Provision of Anesthesia Services by Nurse
Anesthetists in Outpatient Settings).

(b) Any nurse who violates the rules set forth in this chapter
shall be subject to disciplinary action and/or termination of the autho-
rization by the board under Texas Occupations Code, §301.452.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 15,
2000.

TRD-200008001

Katherine A. Thomas, MN, RN

Executive Director

Board of Nurse Examiners

Earliest possible date of adoption: December 31, 2000
For further information, please call: (512) 305-6811

¢ ¢ ¢

CHAPTER 222. ADVANCED PRACTICE
NURSES WITH LIMITED PRESCRIPTIVE
AUTHORITY

22 TAC 88222.1-222.7

The Board of Nurse Examiners for the State of Texas proposes
the repeal of §8222.1-222.7, relating to Advanced Practice
Nurses and Limited Prescriptive Authority.

The repeal is the result of the Board'’s effort to implement the
mandate of House Bill 1 and would allow for the adoption of new
sections. House Bill 1, 8167, Article IX, passed by the 75th Leg-
islative Session required that each rule adopted by an agency
be reviewed within four years of the date of its adoption to deter-
mine whether the reason for adopting the rule continues to exist.
Rules which were adopted prior to September 1, 1997 are re-
quired to be reviewed by August 31, 2001.

The new rules are being proposed to replace the repealed rules
and are being published simultaneously with this notice.

Katherine Thomas, Executive Director, has determined that for
the first five-year period the repeal is effective there will be no
fiscal implications for state or local government as a result of
enforcing or administering the repeal.

Ms. Thomas has determined that the public benefit of enforc-
ing the repeal is to clarify the process and procedures regarding
Advanced Practice Nurse regulations and Limited Prescriptive
Authority. There will be no effect on small businesses. There will
be no anticipated costs to persons required to comply with the
repeal as proposed.

Written comments on the proposed repeal may be submitted to
Katherine Thomas, Executive Director, Board of Nurse Examin-
ers for the State of Texas, 333 Guadalupe, Suite 3-460, Austin,
Texas 78701. Comments will be accepted and considered for 30
days following the publication of this proposal in the Texas Reg-
ister.

The repeal is proposed under the authority of the Texas Occupa-
tions Code, §301.151 and §301.152 which authorizes the Board
of Nurse Examiners to adopt and enforce rules consistent with its
legislative authority under the Nurse Practice Act including rules
relating to registered nurses approved, or seeking approval, as
an advanced practice nurse.

The repeal affects the Nursing Practice Act, Texas Occupations
Code, §301.152 and 8301.157 as they pertain to advanced prac-
tice nurses.

§222.1. Definitions.

§222.2. Application for Approval.

§222.3. Renewal of Limited Prescriptive Authority.

§222.4. Functions.

§222.5. Nurse Midwives Administering or Providing Controlled Sub-
stances.

8222.6. Nurse Anesthetist Authorization to Select, Obtain, Order, Ad-

minister and/or Utilize Drugs, Devices and Anesthesia Techniques in

the Provision of Anesthesia and Anesthesia-Related Services.
8§222.7.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Enforcement.

(Editor’s note: The text of the following sections proposed for repealFiled with the Office of the Secretary of State, on November 15,
will not be published. The sections may be examined in the offices %fOOO
the Board of Nurse Examiners or in the Texas Register office, Roo :

245, James Earl Rudder Building, 1019 Brazos Street, Austin.) TRD-200008002
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Katherine A. Thomas, MN, RN

Executive Director

Board of Nurse Examiners

Earliest possible date of adoption: December 31, 2000
For further information, please call: (512) 305-6811

¢ ¢ ¢

CHAPTER 222. ADVANCED PRACTICE
NURSES AND LIMITED PRESCRIPTIVE
AUTHORITY

22 TAC §88222.1-222.9

The Board of Nurse Examiners for the State of Texas proposes
new §8222.1-222.9, relating to Advanced Practice Nurses and
Limited Prescriptive Authority.

House Bill 1 (HB 1), 8167, Article IX, passed by the 75th Leg-
islative Session required that each rule adopted by an agency
be reviewed within four years of the date of its adoption to de-
termine whether the reason for adopting the rule continues to
exist. Rules which were adopted prior to September 1, 1997
are required to be reviewed by August 31, 2001. Proposed new
§8222.1-222.9 is the result of the Board’s effort to implement the
mandate of HB 1.

The Board’s Advanced Practice Advisory Committee has been
working since March 2000 to review the rule and recommend
changes where necessary. The committee is comprised of
Advanced Practice Nurse Educators, Advanced Practice Nurses
in practice, and representatives from Advanced Practice profes-
sional organizations, including Texas Nurses Association, Texas
Nurse Practitioners, Texas Association of Nurse Anesthetists,
Consortium of Texas Certified Nurse Midwives, and Texas
Organization of Nurse Executives. Committee members shared
information regarding the current rules and how these rules
have impacted their practices. They worked to make the rules
easier to use and understand. In addition, they tried to insure
consistency between the rules, especially where terms have
been defined. The Committee finished discussion of Chapter
222 and made recommendations for the Board’s considera-
tion. The Committee’s recommendations are the basis of the
proposed rule changes.

The proposed rules are not intended to make significant substan-
tive changes in the advanced practice rules of the Board. Rather
the proposal seeks to clarify the advanced practice rules in order
to make them better understood by Advanced Practice Nurses.

Katherine Thomas, Executive Director, has determined that for
the first five-year period the proposed new rules are effective
there will be no fiscal implications for state or local government
as a result of enforcing or administering the sections.

Ms. Thomas has determined that the public benefit of enforcing
the rules is to clarify the process and procedures regarding the
Limited Prescriptive Authority. There will be no effect on small
businesses. There will be no anticipated costs to persons re-
quired to comply with these sections as proposed.

Written comments on the proposed new sections may be sub-
mitted to Katherine Thomas, Executive Director, Board of Nurse
Examiners for the State of Texas, 333 Guadalupe, Suite 3-460,
Austin, Texas 78701. Comments will be accepted and consid-
ered for 30 days following the publication of this proposal in the
Texas Register.

The new rules are proposed under the authority of the Texas Oc-
cupations Code, §301.151 and 8301.152 which authorizes the
Board of Nurse Examiners to adopt and enforce rules consistent
with its legislative authority under the Nurse Practice Act includ-
ing rules relating to registered nurses approved, or seeking ap-
proval, as an advance practice nurse.

The new rules affect the Nursing Practice Act, Texas Occupa-
tions Code, §301.152 and 8301.157 as they pertain to advanced
practice nursing.

§222.1. Définitions.

The following words and terms when used in this chapter shall have
the following meanings unless the context clearly indicates otherwise:

(1) Advanced practice nurse--A registered nurse approved
by the board to practice as an advanced practice nurse based on com-
pleting an advanced educational program acceptable to the board. The
term includes a nurse practitioner, nurse-midwife, nurse anesthetist,
and a dinical nurse specialist. The advanced practice nurse is pre-
pared to practice in an expanded role to provide health care to indi-
viduals, families, and/or groups in a variety of settings including but
not limited to homes, hospitals, ingtitutions, offices, industry, schools,
community agencies, public and private clinics, and private practice.
The advanced practice nurse acts independently and/or in collabora-
tion with other health care professionals in the delivery of health care
services.

(2) Board--The Board of Nurse Examiners for the State of

Texas

(3) Carrying out or signing a prescription drug or-
der--Completing a prescription drug order presigned by the delegating
physician or signing (writing) a prescription by an advanced practice
nurse after that person has been designated to the Board of Medical
Examiners by the delegating physician as a person delegated to sign
a prescription.

(4) Dangerous drug--A device or adrug that is unsafe for
self medication and that is not included in schedules I-V or penalty
groups -1V of chapter 481 Texas Health and Safety Code (Texas Con-
trolled Substances Act). The term includesadevice or adrug that bears
or is required to bear the legend: "Caution: federd law prohibits dis-
pensing without prescription.”

(5 Diagnosis and management course--A course offering
both didactic and clinica content in clinical decision-making and as-
pects of medical diagnosis and medical management of diseases and
conditions. Supervised clinical practice must include the opportunity
to provide pharmacological and non-pharmacological management of
diseases and problems considered within the scope of practice of the
advanced practice nurse's speciaty and role.

(6) Eligible sites-Sites serving medically underserved
populations; a physician’s primary practice site; or a facility-based
practice site.

(7) Facility-based practice site - A licensed hospital or li-
censed long term care facility that serves asthe practice location for the
advanced practice nurse.

(8) Hedth Manpower Shortage Area--An urban or rural
area, population group, or public or nonprofit private medical fecility
or other facility that the Secretary of the United States Department of
Health and Human Services (USDHHS) designates as having a health
manpower shortage, as described by 42 USC Section 254€(a)(1) or a
successor federal statute or regulation.

(9) Medicaly Underserved Area (MUA)--
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(A) Anurban or rura areaor population group that the
Secretary of the United States Department of Health and Human Ser-

(8 Credentials. To be approved by the board to carry out or
sign prescription drug orders and issued a prescription authorization

vices (USDHHS) designates as having a shortage of those services as

number, a Registered Nurse (RN) shall:

described by 42 USC Section 300e-1(7) or a successor federal statute
or regulation; or

(B) an area defined as medically underserved by rules

(1) have permanent or provisional authorization by the
board to practice as an advanced practice nurse. RNs with Interim
Authorization to practice as advanced practice nurses are not digible

adopted by the Texas Board of Health (Texas Department of Health)

for aprescription authorization number;

based on demographics specific to this State, geographic factors that
affect access to health care, and environmenta health factors.

(10) Pharmacotherapeutics course--A course that offers

(2) fileacompleteapplication for Limited Prescriptive Au-
thority and submit such evidence as required by the board to verify the
following educational qualifications

content in pharmacokinetics and pharmacodynamics, pharmacology
of current/commonly used medications, and the gpplication of drug
therapy to the treatment of disease and/or the promotion of health.

(11) Physician’s primary practice site--

(A) the practice location at which the physician spends
the majority of the physician’s time;

(B) alicensed hospital, alicensed long-term care facil-
ity, or alicensed adult care center where both the physician and the
APN are authorized to practice;

(C) acdlinic operated by or for the benefit of a public
school district to provide care to the students of that district and the
siblings of those students, if consent to treatment at that clinic is ob-
tained in amanner that complies with Chapter 32, Family Code;

(D) the residence of an established patient; or
(E) another location at which the physicianisphysically

(A) To be digible for Limited Prescriptive Authority,
advanced practice nurses must have successfully completed coursesin
pharmacotherapeutics, pathophysiol ogy, and advanced assessment, di-
agnosis and management of problems within the clinical specialty.

(i) Nurse Practitioners, Nurse-Midwives and Nurse
Anesthetists will be considered to have met the course reguirements of
this section on the basis of courses completed in the advanced educa-
tional program.

(ii) Clinical Nurse Specidists shall submit docu-
mentation of successful completion of separate courses in the content
areas described in subsection (b) of this section. These courses shall
be academic courses from a regionally accredited indtitution with a
minimum of 45 dock hours per course.

(iii) Theboard, by policy, may determinethat certain
specidties of Clinical Nurse Specialists meet one or more of the course
requirements on the basis of the advanced educationa program.

present with the advanced practice nurse.

(12) Protocols or other written authorization--Written au-

(B) Clinical Nurse Specialists who have been approved
by the board as advanced practice nurses by petition on the basis of

thorization to provide medical aspects of patient care which are agreed

completion of a non-nursing master’s degree shall not be dligible for

upon and signed by the APN and the physician, reviewed and signed

prescriptive authority.

at least annually, and maintained in the practice setting of the APN.
Protocols or other written authorization shall be defined to promote
the exercise of professional judgment by the APN commensurate with
his’her education and experience. Such protocols or other written au-
thorization need not describe the exact steps that the APN must take

(b) Sites: Prescribing privileges are limited to eligible sites to
include sites serving certain medically underserved popul ations, physi-
cian’s primary practice sites, and facility-based practice sites.

§222.3. Renewal of Limited Prescriptive Authority.

with respect to each specific condition, disease, or symptom and may
state types or categories of drugs which may be prescribed rather than
just list specific drugs.

(13) Shall and must--Mandatory reguirements.

(14) Should--A recommendation

(15) Site serving amedically underserved population--
(A) asdtelocated in amedically underserved area;
(B) asdtelocated in a health manpower shortage areg;

(C) adlinic designated as arural hedth clinic under 42
USC 1395x(aa);

(D) apublic health clinic or afamily planning dinic un-
der contract with the Texas Department of Human Services or the Texas
Department of Hedlth;

(E) asditelocated in an areain which the Texas depart-
ment of Health determines there is an insufficient number of physicians
providing servicesto digible clients of federal, state, or localy funded
health care programs; or

(F) adte that the Texas Department of Headth deter-

(8 The advanced practice nurse shall renew the privilege to
carry out or sign prescription drug orders in conjunction with the RN
license renewa application.

(b) The advanced practice nurse seeking to maintain prescrip-
tive authority shall attest, on forms provided by the board, to compl et-
ing at |least five contact hours of continuing education in pharmacother-
apeutics within the preceding biennium.

(c) The continuing education requirement in subsection (b) of
this section, shall be in addition to continuing education required under
Chapter 216 of thistitle (relating to Continuing Education).

§222.4. Minimum Sandards for Carrying Out or Sgning Prescrip-
tions.

(8 General Provisions: The advanced practice nurse with a
valid prescription authorization number:

(1) shall carry out or sign prescription drug orders for only
those drugs that are:

(A) classified as dangerous drugs;

(B) authorized by Protocols or other written authoriza-
tion for medical aspects of patient care; and

mines serves adisproportionate number of clients eligibleto participate
in federd, state, or locally funded headlth care programs

§222.2. Approval for Limited Prescriptive Authority.

(C) prescribed for patient populations within the
accepted scope of professional practice for the advanced practice
nurse's specidty area
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(2) shall not authorize or issue prescriptions for controlled

When carrying out or signing prescription drug orders at asite serving

substances; and

(3) shall comply with the requirements for adequate physi-
cian supervision published in the rules of the Board of Medical Ex-

amedically underserved population, the advanced practice nurse shall:

(1) maintain Protocols or other written authorization, re-
viewing the authorizing documents with the physician and updating

aminers relating to Delegation of the Carrying Out or Signing of Pre-

signatures of agreement at least annualy;

scription Drug Orders to Physician Assistants and Advanced Practice
Nurses as well as other applicable laws,

(b) Protocols or other written authorization shall be defined in

(2) haveaccessto the delegating physician or dternate del-
egating physician for consultation, assistance with medical emergen-
cies, or patient referral;

a manner that promotes the exercise of professional judgement by the
advanced practice nurse commensurate with the education and experi-

ence of that person.
(1) A protocol or other written authorization:

(A) isnot reguired to describe the exact steps that the

(3) provide a daily status report to the physician on any
problems or complications encountered that are not covered by pro-
tocol; and

(4) shall be available during on-site visits by the physician
which shall occur at least every 10 business days that the advanced

advanced practice nurse must take with respect to each specific condi-

practice nurse is on site providing care.

tion, disease, or symptom; and

(B) may date types or categories of medications that
may be prescribed or contain the types or categories of medications
that may not be prescribed.

(2) Protocals or other written authorization:

(A) shall be written, agreed upon and signed by the ad-
vanced practice nurse and the physician;

(B) reviewed and signed at least annually; and

(C) maintained in the practice setting of the advanced
practice nurse,

(c) Prescription Information: The format and essential ele-
ments of the prescription shall comply with the requirements of the
Texas Board of Pharmacy. The following information must be pro-
vided on each prescription:

(1) the patient’s name and address,

(2) thename, strength, and quantity of the dangerous drug
to be dispensed;

(3) directionsto the patient regarding taking of the drug and
the dosage;

(4) theintended use of the drug, if appropriate;

(5) the name, address, and telephone number of the dele-
gating physician;

(6) address and telephone number of the site at which the
prescription drug order was carried out or signed;

(7) the date of issuance;
(8) the number of refills permitted; and

(9) the name, prescription authorization number, and orig-
inal signature of the advanced practice nurse signing or co-signing the
prescription drug order.

(A) For written prescriptions, there must be two signa-
ture lines of equal prominence, side by side, and under either signature
line shall be printed clearly the words "product selection permitted”
and under the other signature line shall be printed clearly. "dispense as
written."

(B) An appropriate signature on one of the two signa-
ture lines shall convey instructions to the pharmacist regarding author-
ity to dispense a generically equivalent drug if available.

§222.5. Prescribing at Stes Serving Certain Medically Under served

§222.6 Prescribing at Physicians Primary Practice Stes.
When carrying out or signing prescription drug orders at a physician’s
primary practice site, the advanced practice nurse shall:

(1) maintain Protocols or other written authorization at the
practice site, reviewing the authorizing documents with the physician
and updating signatures of agreement at least annualy;

(2) sign or co-sign prescription drug orders only for those
patients with whom the physician has established or will establish a
physician-patient relationship although the physician is not required to
see the patient within a specified time period.

§222.7. Prescribing at Facility-based Practice Stes.

When carrying out or signing prescription drug orders at a facility-
based practice site, the advanced practice nurse shall:

(1) maintain Protocols or other written authorization devel-
oped in accordance with facility medical staff policies and reviewing
the authorizing documents with the appropriate medical staff at least

annudly;

(2) sign or co-sign prescription drug orders in the facility
in which the delegating physician is the medical director, the chief of
medical staff, the chair of the credentiaing committee, or adepartment
chair; or aphysician who consents to the request of the medical director
or chief of the medical saff to delegate; and

(3) sign or co-sign prescription drug orders for the care or
treatment of only those patients for whom physicians have given their
prior consent.

§222.8. Conditions for Obtaining and Distributing Drug Samples.

The advanced practice nurse with a valid prescription authorization
number may request, receive, possess and distribute prescription drug

samples provided:

(1) 4l requirements for the advanced practice nurseto sgn
prescription drug orders are met;

(2) Protocals or other physician orders authorize the ad-
vanced practice nurse to sign the prescription drug orders;

(3) the samples are dangerous drugs only; and

(4) arecord of thesampleis maintained and samples arela-
beled as specified in the Dangerous Drug Act (Health and Safety Code,
Chapter 483).

§222.9. Enforcement.
(8 Any nurse who violates these rules shall be subject to re-
moval of the authority to prescribe under this rule and disciplinary ac-

Populations.

tion by the board under Texas Occupations Code §301.452.
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(b) The practice of the advanced practice nurse approved by
the board to carry out or sign prescription drug orders is subject to
monitoring by the board on a periodic basis.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 15,
2000.

TRD-200008003

Katherine A. Thomas, MN, RN,

Executive Director

Board of Nurse Examiners

Earliest possible date of adoption: December 31, 2000
For further information, please call: (512) 305-6811

¢ ¢ ¢

PART 16. TEXAS BOARD OF
PHYSICAL THERAPY EXAMINERS

CHAPTER 329. LICENSING PROCEDURE
22 TAC §8329.5

The Texas Board of Physical Therapy Examiners proposes an
amendment to 8329.5, concerning Licensing procedures for for-
eign-trained applicants. The amendment will exempt applicants
who graduated from a physical therapy program outside of the
United States from the evaluation checklist requirements, if the
program is accredited by the Commission on Accreditation of
Physical Therapy Education (CAPTE).

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the rule is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the rule.

Mr. Maline also has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a result
of enforcing the rule will be increased administrative efficiency.
There will be no effect on small businesses. There are no an-
ticipated economic costs to persons who are required to comply
with the rule as proposed.

Comments on the proposed amendment may be submitted to
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701,
email: nhurter@mail.capnet.state.tx.us.

The amendment is proposed under the Physical Therapy Prac-
tice Act, Title 3, Subtitle H, Chapter 453, Occupations Code,
which provides the Texas Board of Physical Therapy Examiners
with the authority to adopt rules consistent with this Act to carry
out its duties in administering this Act.

Title 3, Subtitle H, Chapter 453, Occupations Code is affected
by this amendment.

§329.5. Licensing Procedures for Foreign-trained Applicants.
(@) - (g) (Nochange.)

(1)-(9) (No change.)

(10) If the degree received is equivalent to a four-year
Bachelor of Science degree in Physical Therapy as awarded by
regionally accredited colleges and universities in the United States, the
credentialing entity must use the approved evaluation checklist when
considering an applicant’s credentials. Deficiencies must be identified
and must show the subjects and credit hours necessary to satisfy the
requirements of the evaluation checklidtthe degree received isfrom
a CAPTE-accredited program, it is considered equivaent to a U.S.
Bachelor of Science degree in Physica Therapy, and the applicant is
exempt from meeting the requirements of the evaluation checklist.

(11) - (12) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 17,
2000.

TRD-200008020

John P. Maline

Executive Director, Executive Council of Physical Therapy Examiners
Texas Board of Physical Therapy Examiners

Earliest possible date of adoption: December 31, 2000

For further information, please call: (512) 305-6900

¢ ¢ ¢
CHAPTER 341. LICENSE RENEWAL

The Texas Board of Physical Therapy Examiners proposes
the repeal of 8341.1, concerning Requirements for Renewal,
8341.6, concerning Restoration of License, §341.7, concerning
Notification of Impending License Expiration, 8341.8, con-
cerning Inactive Status, and §341.10, concerning Defaulters
on Texas Guaranteed Student Loans. The repealed sections
are being replaced by new sections 8341.1, Requirements for
Renewal, §341.2, Continuing Education Requirements, §341.6,
License Restoration, 8341.7, Restrictions on License Renewal,
and 8341.8, Inactive Status. The repeal of these sections
and the adoption of the replacement sections will restructure
renewal procedure rules, and update the descriptions of the
requirements for the inactivation, renewal or restoration of a
license to reflect current terminology and changes to the proce-
dures. The changes will also move the description of continuing
education requirements and restrictions to renewal to their own
clearly identifiable sections. They also make administrative
procedures for PT and OT application and licensure as uniform
as possible to achieve greater administrative efficiency.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the rules are in effect
there will be no fiscal implications for state or local government
as a result of enforcing or administering them.

Mr. Maline also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated as
a result of enforcing the rules will be easier comprehension of
and compliance with the renewal process, and greater admin-
istrative efficiency. There will be no effect on small businesses.

(h) Guidelines for board-approved education credentialing enLicensees who place their licenses on inactive status will pay a

tities.

fee equal to one-half of the renewal fee every two years.
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Comments on the proposed changes may be submitted to Nina
Hurter, PT Coordinator, Texas Board of Physical Therapy Exam-
iners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701; email:
nhurter@mail.capnet.state.tx.us.

22 TAC §88341.1, 341.6 - 341.8, 341.10

(Editor's note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Board of Physical Therapy Examiners or in the Texas Regist

office, Room 245, James Earl Rudder Building,
Austin.)

The repeals are proposed under the Physical Therapy Practice
Act, Title 3, Subtitle H, Chapter 453, Occupations Code, which
provides the Texas Board of Physical Therapy Examiners with
the authority to adopt rules consistent with this Act to carry out
its duties in administering this Act.

Title 3, Subtitle H, Chapter 453, Occupations Code is affected
by these repealed sections.

8§341.1. Requirements for Renewal.

8341.6. Restoration of License.

§341.7. Natification of Impending License Expiration.
§341.8. Inactive Status.

8341.10. Defaulters on Texas Guaranteed Student Loans.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 17,
2000.

TRD-200008018

John P. Maline

Executive Director, Executive Council of Physical Therapy Examiners
Texas Board of Physical Therapy Examiners

Earliest possible date of adoption: December 31, 2000

For further information, please call: (512) 305-6900

¢ ¢ ¢

22 TAC 88341.1, 341.2, 341.6 - 341.8

The new sections are proposed under the Physical Therapy
Practice Act, Title 3, Subtitle H, Chapter 453, Occupations
Code, which provides the Texas Board of Physical Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.

Title 3, Subtitle H, Chapter 453, Occupations Code is affected
by these new sections.

§341.1. Requirements for Renewal.

(8 Biennia renewal. Licensees are required to renew their li-
censesevery two years by theend of the month in which they were orig-
inally licensed. A licensee may not provide physical therapy services
without a current license or renewa certificate in hand. If alicense
expires after dl required items are submitted, but before the licensee
receives the renewa certificate, the licensee may not provide physical

therapy services.
(b) Genera requirements. Therenewal application isnot com-

(1) asigned renewd application form, documenting com-
pletion of board-approved continuing education (CE), as described in
§341.2 of thistitle, concerning Continuing Education;

(2) the renewal fee, and any late fees which may be due;

and

(3) apassing score on the jurisprudence examination.

(c) Notification of license expiration. The board will mail an

eg{oplication to each licensee at least 30 days prior to the license expi-

1019 Brazos Stré€fyion date. The licensee bears the responsibility for ensuring that the

license is renewed. Licensees should contact the board if they do not
receive arenewa application 30 days prior to the expiration date.

(d) Laterenewal. A renewal application islate if al required
items are not postmarked prior to the expiration date of the license.
Licensees who do not submit all required items prior to the expiration
date are subject to late fees as described.

(1) If thelicense has been expired for 90 days or less, the
late fee is one-half of the examination fee for the license.

(2) If the license has been expired for more than 90 days
but less than one year, the late fee is equa to the examination fee for
the license.

(3) If thelicense has been expired for oneyear or longer, the
person may not renew the license. To obtain anew license, the applicant
must take and pass the national examination again and comply with the
reguirements and procedures for obtaining an original license set by
§329.1 of thistitle (relating to Genera Licensure Procedure).

§341.2. Continuing Education Requirements.

(@ All continuing education (CE) submitted to satisfy renewal
reguirements must be board-approved, as established in §341.3 of this
title, concerning Qualifying Continuing Education.

(b) Physical therapists must complete a total of 30 hours of
CE; Physical therapist assistants must complete a total of 20 hours of
CE for each biennial renewal.

(c) CE taken to fulfill renewal reguirements must be taken
within the 24 months prior to the license expiration date.

(d) Effective January 1, 2001, all licensees must taketwo hours
of board-approved courses in ethics and professional responsibility as
part of their tota CE requirement.

(e) The executive council will conduct an audit of a random
sample of licensees at |east quarterly to determine compliance with CE
requirements. Failure to maintain accurate documentation, or failure
to respond to a request to submit documentation for an audit within 30
days of the date on the request, may result in disciplinary action by the
board. The board or its committees may request proof of CE claimed
for renewal purposes at any time from any licensee.

(f) The licensee must retain origina course completion
documents or certificates for four years. The documentation for a
course must include the name and license number of the licensee,
the title, sponsor, date and location of the course, the number of CE
units awarded, the signature of an authorized signer, and the course

approval number.
8341.6. License Restoration.

(8 Eligibility. A person whose license has been expired for
oneyear or longer may restorethe license without reexamination if she
or he holds acurrent license in another state, and has actively practiced

plete until al required items are received by the board. The components

in another state, for the two years preceding the application for restora-

required for license renewa are:

tion.
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(b) Duration. When a license is restored, the expiration date
will be calculated using the origina month of issuance. The restored
license will be valid for no less than one year, and no more than two
years, from the date of issuance.

(c) Requirements. The components required for restoration of
alicense are:

(1) anotarized restoration application;

(2) apassing score on the jurisprudence examination;

(3) afeeequal to the cost of the examination fee for licen-

Sure;

(4) Verification of Licensurefrom the current licensed state
for the two years preceding the application; and

(5) ahistory of employment for thetwo yearspreceding the
application.
§341.7. Redrictions on License Renewal and Restoration.

(8 The board will not renew a license if a licensee has de-
faulted on aloan from the Texas Guaranteed Student L oan Corporation
(TGSLC). Upon notice from TGSLC that a repayment agreement has
been established, the license shall be renewed.

(b) The board will not renew a license if a licensee has de-
faulted on court or attorney generd’s notice of child support. Upon re-
ceipt of notification that a repayment agreement has been established,
the license shall be renewed.

§341.8. Inactive Satus.

(8 Inactive status indicates the voluntary termination of the
right or privilege to practice physical therapy in Texas. The board may
allow alicensee who is not actively engaged in the practice of physical
therapy in Texas to inactivate the license instead of renewing it at time
of renewal. A licensee may remain on inactive status for no more than
SiX consecutive years.

(b) Requirements for initiation of inactive status. The compo-
nents required to put alicense on inactive status are:

(1) asigned renewa application form, documenting com-
pletion of board-approved continuing education (CE), as described in
8341.2 of thistitle, concerning Continuing Education; and

(2) theinactive fee, and any late fees which may be due.

(¢) Requirements for renewal of inactive status. An inactive
licensee must renew the inactive status every two years. The compo-
nents required to maintain the inactive gatus are:

(1) asigned renewa application form, documenting com-
pletion of board-approved continuing education (CE), as described in
8341.2 of thistitle, concerning Continuing Education; and

(2) theinactive renewal feg, and any late fees which may
be due.

(d) Requirementsfor reinstatement of active gatus. A licensee
oninactive status may request areturn to active statusat any time. After
the licensee has submitted acomplete application for reinstatement, the
board will send a renewal certificate for the remainder of the current
renewal period to the licensee.

(1) The components required to return to active status are:

(A) a signed renewal application form, documenting
completion of board-approved continuing education (CE), as described
in §341.2 of thistitle, concerning Continuing Education;

(B) therenewa fee, and any latefeeswhich may be due;

and

(C) apassing score on the jurisprudence exam.

(2) The board will alow the licensee to substitute one of
the following actions for the continuing education requirements:

(A) re-take and pass the national licensure exam,

(B) attend a university review course pre-approved by
the board; or

(C) complete an internship (egual to 150 hours of con-
tinuing education) pre-approved by the board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 17,
2000.

TRD-200008019

John P. Maline

Executive Director, Executive Council of Physical Therapy Examiners
Texas Board of Physical Therapy Examiners

Earliest possible date of adoption: December 31, 2000

For further information, please call: (512) 305-6900

¢ ¢ ¢

PART 17. TEXAS STATE BOARD OF
PLUMBING EXAMINERS

CHAPTER 363. EXAMINATIONS
22 TAC 8363.2

The Texas State Board of Plumbing Examiners proposes amend-
ments to §363.2 which generally state the requirements neces-
sary for an individual to meet when applying for examination by
the Board. The proposed rule amendment is part of the Board’s
intent to comply with House Bill No. 1, 75th Legislature, Reg-
ular Session, 1998-1999, Article 1X, 8167, and the Board'’s rule
review plan, which requires the Board to complete a review of
8363 of the Board Rules by August 31, 2001.

The amendments to §363.2 delete superfluous language in
§363.2 that is also contained elsewhere in the Board Rules and
add language for simplicity and clarification purposes.

Robert L. Maxwell, Administrator of the Texas State Board of
Plumbing Examiners, has determined that for the first five-year
period the rule is in effect there will be no effect on local govern-
ment as a result of the rule amendment as proposed.

Mr. Maxwell has determined that each year of the first five years
the rule is in effect the public benefit will be a clear understanding
by applicants for examination by the Board that they must meet
all examination requirements and pay any required fees prior to
examination. As a result of the rule amendment, there will be no
economic cost to the persons that will be require to comply with
the rule.

Comments on the proposed rule change may be submitted within
thirty (30) days of publication of this proposed rule amendment
in the Texas Register, to Robert L. Maxwell, Administrator, Texas
State Board of Plumbing Examiners, 929 East 41st Street, P.O.
Box 4200, Austin, Texas, 78765-4200.
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The amendments to §363.2 are proposed under and affect Texas
Revised Civil Statutes Annotated Article 6243-101("Act"), Sec-
tion 5(a), (Vernon Supp. 2000), the rule it amends and House
Bill No. 1, 75th Legislature, Regular Session, 1998-1999, Article
IX, 8167 together with the Board’s rule review plan. Section 5(a)
of the Act authorizes, empowers and directs the Board to pre-
scribe, amend and enforce all rules and regulations necessary
to carry out the Act and to determine the fitness and qualifica-
tions of those applying to the Board for examination. House Bill
No. 1, 75th Legislature, Regular Session, 1998-1999, Article 1X,
8167 and the Board's rule review plan require the Board to com-
plete a review of Chapter 363 of the Board Rules by August 31,
2001.

No other statute, article, or code is affected by this proposed rule
change. The proposed changes have been reviewed by legal
counsel and found to be within the state agency’s authority to
adopt.

§363.2. Application.

Prior to the examination, each applicant shagetvall examination re-
guirements and pay any required fees. [furnish to the Board a written
The application remainsin effect for oneyear from the date of filing or
one year from the date of the last examination failure, whichever oc-
curslater. In addition, aiens shall furnish with the application proof of
lawful permanent residency in the United States:

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 17,
2000.

TRD-200008033

Robert L. Maxwell

Administrator

Texas State Board of Plumbing Examiners

Earliest possible date of adoption: December 31, 2000

For further information, please call: (512) 458-2145 ext. 222

¢ ¢ ¢
22 TAC 8363.4

The Texas State Board of Plumbing Examiners proposes amend-
ments to §363.4 which state the requirements for reporting for
scheduled examinations. The proposed rule amendment is part
of the Board'’s intent to comply with House Bill No. 1, 75th Leg-
islature, Regular Session, 1998-1999, Article IX, 8167, and the
Board’s rule review plan, which requires the Board to complete
a review of 8363 of the Board Rules by August 31, 2001.

The amendments to §363.4 clarify the current requirements that
examination applicants must meet in order to reschedule an ex-
amination and to avoid forfeiture of fees paid. The amendments
to §363.4 delete superfluous language and condense and clarify
the information contained in 8363.4.

Robert L. Maxwell, Administrator of the Texas State Board of
Plumbing Examiners, has determined that for the first five-year
period the rule is in effect there will be no effect on local govern-
ment as a result of the rule amendment as proposed.

Mr. Maxwell has determined that each year of the first five years
the rule is in effect the public benefit will be that applicants for
examination will have a clear understanding of how to reschedule

an examination when necessary and avoid forfeiture of any fees.
As a result of the rule amendment, there will be no economic
cost to the persons that will be required to comply with the rule.

Comments on the proposed rule change may be submitted within
thirty (30) days of publication of this proposed rule amendment
inthe Texas Register, to Robert L. Maxwell, Administrator, Texas
State Board of Plumbing Examiners, 929 East 41st Street, P.O.
Box 4200, Austin, Texas, 78765-4200.

The amendments to §363.4 are proposed under and affect Texas
Revised Civil Statutes Annotated Article 6243-101("Act"), 85(a),
(Vernon Supp. 2000), the rule it amends and House Bill No. 1,
75th Legislature, Regular Session, 1998-1999, Article I1X, 8167
together with the Board’s rule review plan. Section 5(a) of the Act
authorizes, empowers and directs the Board to prescribe, amend
and enforce all rules and regulations necessary to carry out the
Act and to determine the fitness and qualifications of those ap-
plying to the Board for examination. House Bill No. 1, 75th Leg-
islature, Regular Session, 1998-1999, Article IX, §167 and the
Board'’s rule review plan require the Board to complete a review
of Chapter 363 of the Board Rules by August 31, 2001.

No other statute, article, or code is affected by this proposed rule
change. The proposed changes have been reviewed by legal
counsel and found to be within the state agency’s authority to
adopt.

8363.4. Reporting for Examination.

(@) Each_ Aplicant[applicant] must report promptly at the
place of the examination.

(b) If an Applicant[applicant] is scheduled for an examination

and cannot appear, the applicant must notify the Texas State Board of

Plumbing Examiners in writing, postmarked no later than(1.0) [10
] business days before theheduled [eriginal] examination date. A
Applicant who fails to appear or does not give the required ten (10)
business days notice shall forfeit the examination fee and must re-apply
with a new application and fee.

() An Applicant[applicant] is allowed one emergency

reschedule without having to re-apply with a new application and fee.

An Applicant must request the emergency reschedule in writing with
an explanation of the emergency, postmarked no later than 5 (five)
business days after the examination date. Business or work schedule
conflicts are not considered emergencies. If the Applicant does not
reschedule the examination within the 5 (five) business days after the
examination date, the Applicant must re-apply with a new application
and fee.

[(d) An applicant must request the emergency reschedule in
writing with an explanation of the emergency, postmarked no later than
5 (five) business days after the examination date. Business or work

[(e) An applicant who fails to appear or does not give the re-
quired 10 (ten) business days notice or does not have an excused emer-
gency, shal forfeit the examination fee and must re-apply with a new

[(f) If the applicant has an excused emergency, the applicant
has5 (five) business days after the examination date to notify the Board
and reschedule the examination. If the applicant does not reschedule
date, the applicant must re-apply with anew application and fee]

(d) [te)] The following are considered excused emergencies:

(1) Death in family;
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(2) lliness or hospitalization of gplicant [applicant] or
Applicant’ s [applicants] immediate family;

(3) Automobile accident on day of the examination;
(4) Other reasons approved by the Chief Examiner.

(e) [(h)] Emergencies will be subject to verification by the

Chief Examiner.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 17,
2000.

to carry out the Act and to determine the fithess and qualifica-
tions of those applying to the Board for examination. House Bill
No. 1, 75th Legislature, Regular Session, 1998-1999, Article 1X,
8167 and the Board's rule review plan require the Board to com-
plete a review of Chapter 363 of the Board Rules by August 31,
2001.

No other statute, article, or code is affected by this proposed rule
change. The proposed changes have been reviewed by legal
counsel and found to be within the state agency’s authority to
adopt.

8363.5. Description of Examination.
[FheBoard shalt conduct] For[fer] each License[Heense] and Endorse-
ment[endorsement] category the Board shall conduct a uniform exam-

ination that shall include written and practical applications as deemed
appropriate by the Board. The Board shall furnish applicants with in-
formation titled "General Examination Data" explaining the scope of

TRD-200008034
Robert L. Maxwell

Administrator

Texas State Board of Plumbing Examiners

Earliest possible date of adoption: December 31, 2000

For further information, please call: (512) 458-2145 ext.222

¢ ¢ ¢
22 TAC 8363.5

The Texas State Board of Plumbing Examiners proposes
amendments to §363.5 which generally state the description
of examinations and how applicants for examination are given
detailed descriptions of each examination by the Board. The
proposed rule amendment is part of the Board'’s intent to comply
with House Bill No. 1, 75th Legislature, Regular Session, 1998-
1999, Article 1X, 8167, and the Board’s rule review plan, which
requires the Board to complete a review of §363 of the Board
Rules by August 31, 2001.

The amendments to §363.5 are grammatical in content and also
delete obsolete language that states that the Board may sell
study guides to applicants for examination. Board examinations
are no longer based on the referenced study guide.

Robert L. Maxwell, Administrator of the Texas State Board of
Plumbing Examiners, has determined that for the first five-year
period the rule is in effect there will be no effect on local govern-
ment as a result of the rule amendment as proposed.

Mr. Maxwell has determined that each year of the first five years
the rule is in effect the public benefit will be that applicants for
examination will have a clear understanding that the Board will
furnish them with a description of the examination. The descrip-
tion will be contained in a document titled "General Examination
Data". As a result of the rule amendment, there will be no eco-
nomic cost to the persons that will be required to comply with the
rule.

Comments on the proposed rule change may be submitted within
thirty (30) days of publication of this proposed rule amendment
in the Texas Register, to Robert L. Maxwell, Administrator, Texas
State Board of Plumbing Examiners, 929 East 41st Street, P.O.
Box 4200, Austin, Texas, 78765-4200.

The amendments to §363.5 are proposed under and affect Texas
Revised Civil Statutes Annotated Article 6243-101("Act"), 85(a),
(Vernon Supp. 2000), the rule it amends and House Bill No. 1,
75th Legislature, Regular Session, 1998-1999, Article IX, Sec-
tion 167 together with the Board’s rule review plan. Section 5(a)
of the Act authorizes, empowers and directs the Board to pre-
scribe, amend and enforce all rules and regulations necessary

the examination. -[fie Board may also sell applicants guides to study
for the examination.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 17,
2000.

TRD-200008035

Robert L. Maxwell

Administrator

Texas State Board of Plumbing Examiners

Earliest possible date of adoption: December 31, 2000

For further information, please call: (512) 458-2145 ext. 222

¢ ¢ ¢
22 TAC §363.8

The Texas State Board of Plumbing Examiners proposes amend-
ments to §363.8 which states that the Board shall notify exami-
nation applicants of examination results and, upon request, shall
provide an analysis of examinations. The proposed rule amend-
ment is part of the Board’s intent to comply with House Bill No. 1,
75th Legislature, Regular Session, 1998-1999, Article IX, §167,
and the Board’s rule review plan, which requires the Board to
complete a review of §363 of the Board Rules by August 31,
2001.

The amendments to §363.8 are grammatical in content and also
delete unnecessary language. The amendments to §363.8 do
not change the requirements of the rule.

Robert L. Maxwell, Administrator of the Texas State Board of
Plumbing Examiners, has determined that for the first five-year
period the rule is in effect there will be no effect on local govern-
ment as a result of the rule amendment as proposed.

Mr. Maxwell has determined that each year of the first five years
the rule is in effect the public benefit will be that applicants for
examination will have a clear understanding that the Board shall
furnish examination results within 30 days after the examination
and shall, upon request by an applicant, provide an analysis of
the examination. As a result of the rule amendment, there will be
no economic cost to the persons that will be required to comply
with the rule.

Comments on the proposed rule change may be submitted within
thirty (30) days of publication of this proposed rule amendment
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inthe Texas Register, to Robert L. Maxwell, Administrator, Texas
State Board of Plumbing Examiners, 929 East 41st Street, P.O.
Box 4200, Austin, Texas, 78765-4200.

The amendments to §363.8 are proposed under and affect Texas
Revised Civil Statutes Annotated Article 6243-101("Act"), Sec-
tion 5(a), (Vernon Supp. 2000), the rule it amends and House
Bill No. 1, 75th Legislature, Regular Session, 1998-1999, Article
IX, 8167 together with the Board’s rule review plan. Section 5(a)
of the Act authorizes, empowers and directs the Board to pre-
scribe, amend and enforce all rules and regulations necessary
to carry out the Act and to determine the fitness and qualifica-
tions of those applying to the Board for examination. House Bill
No. 1, 75th Legislature, Regular Session, 1998-1999, Article 1X,
8167 and the Board's rule review plan require the Board to com-
plete a review of Chapter 363 of the Board Rules by August 31,
2001.

No other statute, article, or code is affected by this proposed rule
change. The proposed changes have been reviewed by legal
counsel and found to be within the state agency’s authority to
adopt.

8363.8. Notification.

The Board shall notify applicants dfdir examination results within

30 days after thexamination [test] is administered, and, if requested

within two weeks of notification, shall providenda failed] applicant
with an analysis of the applicant’'s examination performanee ggx

plicant who passesmay request an analysisof performanceat any time.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 17,
2000.

TRD-200008036

Robert L. Maxwell

Administrator

Texas State Board of Plumbing Examiners

Earliest possible date of adoption: December 31, 2000

For further information, please call: (512) 458-2145 ext. 222

¢ ¢ ¢
22 TAC 8363.9

The Texas State Board of Plumbing Examiners proposes
amendments to §363.9 which generally state the requirements
for re-taking a failed examination. The proposed rule amend-
ment is part of the Board's intent to comply with House Bill
No. 1, 75th Legislature, Regular Session, 1998-1999, Article
IX, 8167, and the Board’s rule review plan, which requires the
Board to complete a review of §363 of the Board Rules by
August 31, 2001.

The amendments to §363.9 are grammatical in content and also
delete unnecessary language. The rule amendments do not
change the requirements of the reexamination rule, which allow
any applicant who fails only one part of an examination to retake
only the one failed part.

Robert L. Maxwell, Administrator of the Texas State Board of
Plumbing Examiners, has determined that for the first five-year
period the rule is in effect there will be no effect on local govern-
ment as a result of the rule amendment as proposed.

Mr. Maxwell has determined that each year of the first five years
the rule is in effect the public benefit will be that applicants for
examination will have a clear understanding of the rule. As a
result of the rule amendment, there will be no economic cost to
the persons that will be required to comply with the rule.

Comments on the proposed rule change may be submitted within
thirty (30) days of publication of this proposed rule amendment
inthe Texas Register, to Robert L. Maxwell, Administrator, Texas
State Board of Plumbing Examiners, 929 East 41st Street, P.O.
Box 4200, Austin, TX, 78765-4200.

The amendments to §363.9 are proposed under and affect Texas
Revised Civil Statutes Annotated Article 6243-101("Act"), Sec-
tion 5(a), (Vernon Supp. 2000), the rule it amends and House
Bill No. 1, 75th Legislature, Regular Session, 1998-1999, Article
IX, 8167 together with the Board’s rule review plan. Section 5(a)
of the Act authorizes, empowers and directs the Board to pre-
scribe, amend and enforce all rules and regulations necessary
to carry out the Act and to determine the fitness and qualifica-
tions of those applying to the Board for examination. House Bill
No. 1, 75th Legislature, Regular Session, 1998-1999, Article 1X,
8167 and the Board's rule review plan require the Board to com-
plete a review of Chapter 363 of the Board Rules by August 31,
2001.

No other statute, article, or code is affected by this proposed rule
change. The proposed changes have been reviewed by legal
counsel and found to be within the state agency’s authority to
adopt.

8363.9. Reexamination.

(@) Any applicant that fails only one part of a multiple part
examination and passes all other parts of the same examination may
[sehedule to] retake the one part that was failed, without having to
retake the entire examinatior{(Jsubject to the following conditions
listed in paragraphs (1)-(4) of this subsecti$n)

(1) A passing score is a score of at least 70 points,
(2) A failing score is a score of 69.9 points or less,

(3) Atime limit of three hours is allotted for reexamination
of the one failed part,

(4) The full examination fee must be submitted with the
application for reexamination.

(b) Any applicant that fails more than one part of a multiple
part examination must schedule to retake the entire examination.

(c) Incases of examination failure (all or part), the Board shall
require the following before the applicant retakes a regularly scheduled
examination:

(1) First failure: a 30-day training period,

(2) Second failure: a 60-day training period,

(3) Third and subsequent failures: a 90-day training period.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State, on November 17,
2000.
TRD-200008037
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Robert L. Maxwell

Administrator

Texas State Board of Plumbing Examiners

Earliest possible date of adoption: December 31, 2000

For further information, please call: (512) 458-2145 ext. 222

¢ ¢ ¢

22 TAC 8363.11

The Texas State Board of Plumbing Examiners proposes amend-
ments t08363.11 which state the requirements for license en-
dorsement training programs and explain the process of the pro-
grams. The proposed rule amendment is part of the Board’s
intent to comply with House Bill No. 1, 75th Legislature, Regu-
lar Session, 1998-1999, Article IX, Section 167, and the Board'’s
rule review plan, which requires the Board to complete a review
of 8363 of the Board Rules by August 31, 2001.

The amendments to 8363.11 are grammatical in content and
also delete unnecessary language. The proposed amendments
also delete any reference to the Central Education Agency, since
its removal is consistent with prior rule changes regarding Board
approved instructors. The rule amendments do not change the
manner in which the programs currently function.

Robert L. Maxwell, Administrator of the Texas State Board of
Plumbing Examiners, has determined that for the first five-year
period the rule is in effect there will be no effect on local govern-
ment as a result of the rule amendment as proposed.

Mr. Maxwell has determined that each year of the first five years
the rule is in effect the public benefit will be that the public will
have a clear understanding of the rule and the Board will maintain
its ability to ensure that the quality of the training programs is
maintained. As a result of the rule amendment, there will be no
economic cost to the persons that will be required to comply with
the rule.

Comments on the proposed rule change may be submitted within
thirty (30) days of publication of this proposed rule amendment
in the Texas Register, to Robert L. Maxwell, Administrator, Texas
State Board of Plumbing Examiners, 929 East 41st Street, P.O.
Box 4200, Austin, TX, 78765-4200.

The amendments to 8363.11 are proposed under and affect
Texas Revised Civil Statutes Annotated Article 6243-101("Act"),
§5(a), 88C and §11A, (Vernon Supp. 2000), the rule it amends
and House Bill No. 1, 75th Legislature, Regular Session,
1998-1999, Article 1X, 8167 together with the Board’s rule
review plan. Section 5(a) of the Act authorizes, empowers
and directs the Board to prescribe, amend and enforce all
rules and regulations necessary to carry out the Act and to
determine the fithess and qualifications of those applying to
the Board for examination. Section 8C authorizes the Board to
issue a Medical Gas Piping Installation Endorsement. Section
11A authorizes the Board to issue a Water Supply Protection
Specialist Endorsement. House Bill No. 1, 75th Legislature,
Regular Session, 1998-1999, Article IX, Section 167 and the
Board'’s rule review plan require the Board to complete a review
of Chapter 363 of the Board Rules by August 31, 2001.

No other statute, article, or code is affected by this proposed rule
change. The proposed changes have been reviewed by legal
counsel and found to be within the state agency’s authority to
adopt.

§363.11. Endorsement Training Programs.

(&) Medical Gd[gas]| Piping[piping] | nstallation[instaliation]
Endorsement training programs

(1) Any person wishing to offer a training program in medi-
cal gas piping installation to the public must meet criteria as prescribed
by the Board ,jncluding the gandards contained in the latest edition
of [and included in] the National Fire Protection Association (NFPA)
99C Gas and Vacuum Systemsafést Edition]. Instructors shall be
employed by a program that meets certification requirements of the
Board[Central Education Agency or isexempted from the Central Edu-
cation Code, Section &heelsandVeteransEdH-
eaiony]. Such persons shaII providefthe administrator] lesson plans
and instructor credential®if Board approval. Approved providers of
medical gas training shall furnish a program consisting of a classroom
presentation of course material, a test of the enrollee’s comprehension
of the matter, a shop demonstration of the proper brazing procedures
by the instructor, and the enrollee’s final brazing evidence to the in-
structor of an accepted vertical and horizontal practice coupon. A min-
imum of twenty four (24) hours shall be assigneorfite] the classroom
presentation and testing] In addition, a minimum of four 4) hours
shall be assigned to the brazing demonstrations. The student enrolled
in medical gas training will have completed a minimum of eight hours
of practice brazing coupons in an equipped shop. These coupons will
be presented to the instructor for grading. The aforementioned hours
represent the minimum requirements only; additional time may be in-
cluded in each segment of the program.

(2) Training programs in Mdical[medical] Gaggas] Pip-
ing[piping] | nstallati on[instaltation] shall be reviewed at least annually
by the Board to ensure that programs have been provided equitably
across the tte[state] of Texas.

(3) Periodically, the Board shall review training programs
in medical gas piping installation for quality in content and instruc-
tion in accordance withhe standards contained in the latest edition of
the National Fire Protection Association (NFPA) 99C Gas and Vacuum
Systems. [latest Edition. The Board shall also respond to complaints
regarding approved programs]

(4) Instructorsin medical gas piping installation will be{r
quired to successfully complete a Board approved program and be an
active] a Licensee[Heensee] of the Board with a Medical Gas Piping In-
stallation Endorsement. Instructors will be required-as§he Board
examination as well as] successfully complete a Board approved pro-
gram of 160 {éoek] hours which meets the following generic criteria:
[The Board will allow credit for approved courses.]

(A) 40 hours to provide the instructor with the basic ed-
ucational techniques and instructional strategies necessary to plan and
conduct effective training programs.

(B) 40 hours to provide the instructor with the basic
technigues and strategies necessary to analyze, select, develop, and or-
ganize instructional material for effective training programs.

(C) 40 hours to provide the instructor with the basic
principles, techniques, theories, and strategies to establish and maintain
effective relationships with students, co-workers, and other personnel
in the classroom, industry, and community.

(D) 40 hours to provide the instructor with the basic
principles, techniques, theories, and strategies to communicate effec-
tively with the use of instructional media.

(5 [(B)] To maintain his/her status as an approved instruc-
tor of medical gas piping installation training, the instructor shall un-
dergo one of the aforementioned training programs eveeye (12)
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months such that the entire training (160 hourspispleted[complete] This agency hereby certifies that the proposal has been reviewed
within four years. by legal counsel and found to be within the agency’s legal author-

(6) [(5)] Each approved provider must notify the Board ity to adopt.
thirty (30) days before conducting classes; the notice shall contain th

date(s), time(s) and place(s) where the classes will occur Eiled with the Office of the Secretary of State, on November 17,

(7) [¢6)] Each approved provider will perform self-moni- 2000.
toring and reporting as required by the Board. TRD-200008038

(b) Water Sipply [supply] Protection[pretection] Specialist Robert L. Maxwell

Endorsement training programs Administrator _ _
Texas State Board of Plumbing Examiners

(1) Any person wishing to offer a Board approved training gqyjiest possible date of adoption: December 31, 2000

program In Wier[water] Supp_ly[supply] Prote_ctl(_)n[preteetlelﬂ_}] Spe- For further information, please call: (512) 458-2145 ext. 222
cialist Endorsement to the public must meet criteria as prescribed by the

Board. Instructors shall be employed by a program that meets certifi- ¢ ¢ ¢
cation requirements of theddrd. [Central Education Agency or isex-

ﬁ&heeban%\#eterans.%daeaﬂen}]lgffh perso-nsseh?ae:leprovide-e[t PODIATRIC MEDICAL EXAMINERS

the administrator] lesson plans and instructor qualificatiors Board
approval. The Board shall provide a course outline and the requiredggﬁlgLEcsr 375. RULES GOVERNING

minimum hours.

(2) Periodically, the Board shall review Board ap- 22 TAC 8375.1
5:)?1\[/6(1 tra.ln'?gsggi%r%méngorﬁem f(}r %J%pl_lityy[ inl lcio]ntzmtea?r-ld The Texas State Board of Podiatric Medical Examiners proposes
instruction and ensure that programs have been provided equitab&“endmems. to §375.1, concerning Def|n|t|_or_ls. Th_e_z_imend-
across the Stestate] of Texas. [The B I also respond to ents are being proposed to enhance the existing definition and
eempm—@mmmm] to define the term foot.

(3) Instructors in water supply protection will be required Allen M. Hymans, Executive Director, has determined that for

to pass the Board examination in water supply protection and&e a each year O_f the_ firs_t five years the section i_s in effect f[h_ere \.Ni”
active] Licenseellicensee] of the Board with a Water Supply Protec- be no fiscal implications as a result of enforcing or administering
tion Specialist Endorsement. Instructors will be required to succesghe section.

fully complete a Board approved program of 16(bfk] hours which  Mr. Hymans has also determined that for each year for the first
meets the following generic criteria—fi€ Board will alew eredit for five years the rule is in effect the public benefit anticipated as a
approved courses. result of enforcing the rule will be a better understanding of the

(A) 40 hours to provide the instructor with the basic ed- M€
ucational techniques and instructional strategies necessary to plan a@dmments on or about the proposal may be submitted to Janie
conduct effective training programs. Alonzo, Staff Services Officer |, Texas State Board of Podiatric
Medical Examiners, P.O. Box 12216, Austin, Texas 78711-2216.
Readline for receiving written comments in this office is 5:00 p.m.
on December 27, 2000.

The amendments are proposed under Texas Occupations Code,
02.151, which provides the Texas State Board of Podiatric
fﬁedical Examiners with the authority to adopt reasonable or nec-
essary rules and bylaws consistent with the law regulating the
practice of podiatry, the law of this state, and the law of the United
(D) 40 hours to provide the instructor with the basic States to govern its proceedings and activities, the regulation of
principles, techniques, theories, and strategies to communicate effehe practice of podiatry and the enforcement of the law regulating
tively with the use of instructional media. the practice of podiatry and §202.001(4) regarding the definition
of podiatry.

(B) 40 hours to provide the instructor with the basic
technigues and strategies necessary to analyze, select, develop, and
ganize instructional material for effective training programs.

(C) 40 hours to provide the instructor with the basic
principles, techniques, theories, and strategies to establish and maint
effective relationships with students, co-workers, and other personn
in the classroom, industry, and community.

(4) [(B)] To maintain his/her status as an approved instruc-
tor of Water[water] Supply[supply] Protection[protection] Specidist ~ The proposed amendments implement and affect Texas Occu-
Endorsement training, the instructor shall undergo one of the afore- pations Code §202.151.
mentioned training programs every twel) months such that the -
entire training (160 hours) ismpleted [complete] within four years. ~ 337°-1.  Definitions.

(5)  [(4)] Each approved provider must notify the Board The following words and terms, when used in this chapter, shall have
thirty (30) days before conducting classes; the notice shall contain théhe following meanings, unless the context indicates otherwise:

date(s), time(s) and place(s) where the classes will occur. (1) Board--The Texas State Board of Podiatric Medical Ex-
(6) [(5)] Each approved provider will perform self-moni- &miners.
toring and reporting as required by the Board. (2) Foot--Thefootisthetibia, fibulain articulation with the

talus, and al bones to the toes, inclusive of dl soft tissues (muscles,
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nerves, vascular structures, tendons, ligaments and any other anatom-
ical structures) that insert into the tibia, fibulain articulation with the
talus and al bones to the toes.

the practice of podiatry. This rule is also authorized by and af-
fects Texas Occupations Code §202.305 which directs the board
to establish continuing education requirements for licensees.

(3) [(2)] Medical Records--Any records, reports, notes, The proposed amendments implement Texas Occupations
charts, x-rays, or statements pertaining to the history, diagnosisCode, §202.151.
evaluation, treatment or prognosis of the patient including copies o 378.1. Continuing Education Required.

medical records of other health care practitioners contained in th (a) Each person licensed to practice podiatric medicine in the

records of the podialric physician to whom a request for release Oétate of Texas is required to have 30 hours of continuing education

records has been made. . ) e
every two years for the renewal of their license to practice podiatric
(4) [€3)] Office--In the singular, includes the plural. medicine. Two hours of the required 30 hours of annual continuing ed-

(5) [(4)] Public communication--Any written, printed, vi- ucation CME) may be a course, class, seminar, or workshop in Ethics.

S s It shall be the responsibility of the podiatric physician to ensure that dl
sual, or oral statement or other communication made or distributed, gk - : - : d
intended for distribution, to a member of the general public or the ger?%}“!;tugu;i‘nb?a?gscigrnée&? ilsgybg“tehioBh(;) al;rabléaﬁ: Eilu:e&ugmze? ;
eral public at large. defined as atypical fifty-minute classroom instructional session or its
(6) [€B)] Solicitation--A private communication to a person equivalent. Practice management, home study and self-study programs

concerning the performance of a podiatric service for such person. will not be given CME credit hours.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 14,
2000.

TRD-200007952

Janie Alonzo

Staff Services Officer |

Texas State Board of Podiatric Medical Examiners
Earliest possible date of adoption: December 31, 2000
For further information, please call: (512) 305-7000

¢ ¢ ¢

CHAPTER 378. CONTINUING EDUCATION
22 TAC §378.1

The Texas State Board of Podiatric Medical Examiners proposes
amendments to §378.1, concerning Continuing Education Re-
quired. The amendments are being proposed to change the con-
tinuing education regimen including the verification process re-
porting period, the materials and activities that will be accepted,
and the level of credit to be given for specific activities and as-
sessment of penalties.

Allen M. Hymans, Executive Director, has determined that for
each year of the first five years the section is in effect there will
be no fiscal implications as a result of enforcing or administering
the section.

Mr. Hymans has also determined that for each year for the first
five years the rule is in effect the public benefit anticipated as
a result of enforcing the rule will be more efficient provision of
services to the agency'’s licensees and the public.

Comments on or about the proposal may be submitted to Janie
Alonzo, Staff Services Officer |, Texas State Board of Podiatric
Medical Examiners, P.O. Box 12216, Austin, Texas 78711-2216.

The amendments are proposed under Texas Occupations Code,
§202.151, which provides the Texas State Board of Podiatric
Medical Examiners with the authority to adopt reasonable or nec-
essary rules and bylaws consistent with the law regulating the
practice of podiatry, the law of this state, and the law of the United
States to govern its proceedings and activities, the regulation of
the practice of podiatry and the enforcement of the law regulating

(b) Hours of CME obtained by a licensee shdl receive 100%
credit (one hour of training equals one hour of CME) for podiatric med-
ical meetings and training sponsored by APMA, APMA &ffiliated or-
ganizations, TPMA, state, county or regional podiatric medica associ-
ation podiatric medical meetings, university sponsored podiatric medi-
cal mestings, hospital podiatric medical mestings or hospital podiatric
medical grand rounds, medical meetings sponsored by the Foot & An-
kle Society or the orthopedic community relating to foot care, and oth-
ers a the discretion of the Board. [These hours of continuing education
must be obtained in the 24-month period immediately preceding the
September 1 and end on August 31 two years later. The CME require-
ment will be either odd or even based on whether the original licensure
was in an odd or even year. A licensee who completes more than the
amaximum of 10 hours for the next CME period. Each licensee shall
maintain records for four years evidencing completion of the contin-
uing education programs completed by the licensee. Notice is hereby
given that receipt for proof of completion of the required 30 hours must
bereceived by the State Board of Podiatric Medical Examinersno later
than August 31, of the relevant two year CME period. Receipt of com-
pletion of such requirement after August 31 date subjectsthe practition-
ersto the penalty feesfer tate Heense renewal as previded in §379.2 of
this title (relating to Fees and License Renewal).]

(c) CPR certification is eligible for up to three hours of CME
credit and ACLS certification for up to six hours of CME credit (credit
can only be obtained for one, not both). [Fhe Board may assess the
continuing education needs of a licensee and require the licensee to
attend continuing education courses specified by the board.]

(d) If apodiatric physician has an article published (not just
submitted) in apeer review journa, (s)he may receive one hour of CME
credit for the article, on a one-time basis. [Centinding Edueation ob-
tained as part of a disciplinary action is not acceptable credit towards
the total of 30 hours required every two years.]

(e) If apodiatric physician attendsalecturethat they are speak-
ing at, they shall only receive CME credit for attending the lecture one
time.

(f) Hours of CME credit obtained by a licensee shall re-
ceive 50% (one hour of training equals one half hour of CME)
for non-podiatric medical sponsored meetings that are relative to
podiatric medicine. The yardstick used to determine whether the
training is "relative" to podiatric medicine is;, "will the training
enhance the knowledge and abilities of the podiatric physician in
terms of improved quality and delivery of patient care?" Fifty percent
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PART 28. EXECUTIVE COUNCIL
OF PHYSICAL THERAPY AND
OCCUPATIONAL THERAPY
EXAMINERS

CHAPTER 651.
22 TAC 8651.2

(Editor's note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Executive Council of Physical Therapy and Occupational Therapy Ex-
aminers or in the Texas Register office, Room 245, James Earl Rudder

credit shall aso be assigned to hospital grand rounds, hospital CME
programs, corporate sponsored meetings, and meetings sponsored by
the American Medical Association, the orthopedic community, the
American Diabetes Association, the Nursing Association, the Physical
Therapy Association, and others at the discretion of the Board.

(9) These hours of continuing education must be obtained in
the 24-month period immediately preceding the year for which the li-
cense was issued. The two-year period will begin on September 1 and
end on August 31 two years later. The CME requirement will be either
odd or even based on whether the original licensure was in an odd or
even year. A licensee who completes more than the required 30 hours
during the preceding CME period may carry forward amaximum of 10
hours for the next CME period.

FEES

(h) Documentation of CME courses shall be made available to
the Board upon request, but should not be sent to the Board viafacsm-
ile, or mailed with the annual license renewa form. Each licensee shall
maintain their CME records at their practice location for four years, ev-
idencing completion of the CME programs completed by the licensee.
The Board shall conduct random checks of licensee CME documenta-
tion to ensure compliance with this rule.

(i) A small percentage of podiatric physicianswho renew their
licenses will be required to produce proof of completion of the CME
hours they affirmed obtaining on their annua license renewa notice.
The licensees to be reviewed will be chosen randomly out of the pool
of annual license renewa forms. Once a licensee has been randomly
chosen for the CME audit, he/she will receive aletter requiring them to
submit to the Board proof of the hours claimed on their annual renewal
form. Original documents will not be required; copies of certificates
and forms will be sufficient.

(1) If the licensee does not comply with the request for CME
documentation within 30 days of receipt of the letter, or if the licensee
is unable to provide proof of the hours claimed on their annua renewal
form, the licensee will be investigated by the Board. |f the investi-
gation reved s that the requirement was not met, the licensee may be
disciplined. The penalty for non-compliance with the bi-annua CME
reguirement shall be aletter of reprimand and a minimum $2500 Ad-
ministrative Penalty per violation up to the maximum allowed by law.

(k) TheBoard may assess the continuing education needs of a
licensee and reguire the licensee to attend continuing education courses
specified by the Board.

() Continuing Education obtained as a part of a disciplinary
action is not acceptable credit towards the total of 30 hours required

every two years.
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 14,
2000.

TRD-200007953

Janie Alonzo

Staff Services Officer |

Texas State Board of Podiatric Medical Examiners
Earliest possible date of adoption: December 31, 2000
For further information, please call: (512) 305-7000

¢ ¢ ¢

Building, 1019 Brazos Street, Austin.)

The Executive Council of Physical Therapy and Occupational
Therapy Examiners proposes the repeal of 8651.2, Physical
Therapy Board Fees. The repealed section will be replaced by
new 8651.2, Physical Therapy Board Fees. The new section
adds late renewal and restoration fees for licensees and facilities
as set out in the PT Board rules, changes the fee to go inactive,
and establishes a renewal fee for an inactive license.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the rule is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the rule.

Mr. Maline also has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a re-
sult of enforcing the rule will be greater compliance with licensure
and registration requirements, and increased administrative effi-
ciency. There will be no effect on small businesses. Licensees
who put their licenses on inactive status will pay a fee equal to
one-half of the renewal fee every two years.

Comments on the proposed repeal and adoption may be sub-
mitted to Jennifer Jones, Executive Assistant, Executive Coun-
cil of Physical Therapy and Occupational Therapy Examiners,
333 Guadalupe, Suite 2-510, Austin, Texas 78701; email: jen-
nifer.jones@mail.capnet.state.tx.us.

The repeal is proposed under Title 3, Subtitle H, Chapter 452,
Occupations Code, which provides the Executive Council of
Physical Therapy and Occupational Therapy Examiners with
the authority to adopt rules consistent with this Act to carry out
its duties in administering this Act.

Title 3, Subtitle H, Chapter 452, Occupations Code is affected
by this repealed section.

8651.2. Physical Therapy Board Fees.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 17,
2000.

TRD-200008022
John P. Maline
Executive Director

Executive Council of Physical Therapy and Occupational Therapy
Examiners

Earliest possible date of adoption: December 31, 2000
For further information, please call: (512) 305-6900
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The new section is proposed under Title 3, Subtitle H, Chapter
452, Occupations Code, which provides the Executive Council
of Physical Therapy and Occupational Therapy Examiners with
the authority to adopt rules consistent with this Act to carry out
its duties in administering this Act.

Title 3, Subtitle H, Chapter 452, Occupations Code is affected
by this new section.

8651.2. Physical Therapy Board Fees.
(@ Application /Permanent License.

(1) PT -$150.
(2) PTA -$100.
(b) Application to Retake the Examination.
(1) PT -$25.
(2) PTA -$25.
(c) Temporary License.
(1) PT -$60.
(2) PTA -$40.
(d) Provisional License.
(1) PT -$80.
(2) PTA -$75.
() Activeto Inactive License.
(1) PT -afeeequal to one-haf of the renewal fee.
(2) PTA - afee egqual to one-half of the renewal fee.
(f) License Renewal.
(1) Activelicense.
(A) PT -$200.
(B) PTA -$150.

(2) Inactive license. (Inactive license renewal fees are f-
fective September 1, 2001)

(A) PT -afeeequal to one-half of the renewal fee.
(B) PTA -afeeegual to one-half of the renewal fee.
(g9) Late Fees - Renewal (al licensees).

(1) Late90daysor less-therenewal feeplusalatefee equal
to one-half of the examination fee.

(2) Late morethan 90 days but less than one year - the re-
newal fee plus afee equal to the examination fee.

(h) License Restoration (all licensees, under the conditions set
out in 8341.6 of the Physical Therapy Board Rules) - afee equal to the
examination fee.

(i) Facility Registration.
(1) Firdt facility-$300.
(2) Additional site-$100.
(j) Facility Renewdl.
(1) First facility-$300.
(2) Additional site-$100.
(k) Late Fees - All Facilities.

(1) Late 90 daysor less - afee equal to one-half of the re-
newal fee, in addition to the renewal fee.

(2) Late more than 90 days but less than one year - afee
equal to the renewal fee, in addition to the renewal fee.
() Facility Restoration (al facilities) - renewal fee(s) plus a
restoration fee that is double the renewa fee.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 17,
2000.

TRD-200008021

John P. Maline

Executive Director

Executive Council of Physical Therapy and Occupational Therapy
Examiners

Earliest possible date of adoption: December 31, 2000

For further information, please call: (512) 305-6900
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PART 35. TEXAS STATE BOARD OF
EXAMINERS OF MARRIAGE AND
FAMILY THERAPISTS

CHAPTER 801. LICENSURE AND
REGULATION OF MARRIAGE AND
FAMILY THERAPISTS

The Texas State Board of Examiners of Marriage and Fam-
ily Therapists (board) proposes the repeal of 8§8801.20,
801.92-801.95, and amendments to §8801.1 - 801.2, 801.11
- 801.19, 801.41 - 801.45, 801.47 - 801.49, 801.51-801.53,
801.72 - 801.73, 801.91, 801.112 - 801.114, 801.142 - 801.144,
801.171 - 801.174, 801.201 - 801.204, 801.232 - 801.237,
801.262 - 801.268, 801.291 - 801.296, 801.298 - 801.299,
801.331 - 801.332, 801.351, 801.361 - 801.362, 801.364 -
801.365, 801.368 - 801.369 and new §801.92 and §801.93
concerning the licensure and regulation of marriage and family
therapists. The amendments cover purpose, definitions, the
board, petition for the adoption of a rule, executive director,
official records, impartiality and non-discrimination, policy on
disabled applicants, license certificate, directory, fees, pur-
pose and scope, rendering professional therapeutic services,
professional representation, relationship with clients, sexual
misconduct, drug and alcohol use, confidentiality, therapists and
the board, consumer information, display of license certificate,
advertising and advertisements, general, required application
materials, purpose, general, academic requirements, academic
course content, experience requirements, supervisor require-
ments, other conditions for supervised experience, purpose,
frequency, applying for examination, purpose, issuance of
licenses, provisional license by endorsement, associate license,
purpose, general, staggered renewals, licensure renewal,
late renewal, inactive status, surrender of license, deadlines,
clock hour requirements for continuing education, types of
continuing education, continuing education sponsor, criteria for
approval of continuing education activities, determination of
clock hour credits, submission of continuing education credits,
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general, criteria for denial of licensure, procedures for revoking,
suspending, probating, or denying a license or reprimanding
a license, violations by an unlicensed person, power to sue,
complaint procedures, default orders, administrative penalties,
suspension of a license for failure to pay child support, licens-
ing of persons with criminal backgrounds, purpose, criminal
conviction, informal disposition, purpose, notice, parties to a
hearing, subpoenas, hearing procedures, and action after the
hearing. The board also proposes to repeal 88801.20 and
801.92 - 801.95. The repeal covers processing applications,
qualifications of applicants for examination and licensure, mate-
rials considered in determining the qualifications of applicants,
finding of non-fitness for licensure, and finding of non- fithess
for licensure subsequent to issuance of licensure. The board
also proposes new §801.92 and §801.93.

The new sections cover finding of non-fitness for licensure and
finding of non-fitness for licensure subsequent to issuance of li-
censure.

Effective September 1, 1999, Senate Bill 178, 76th Legislature,
1999, added §2001.039 to the Government Code which will be
referred to as 8§39 and refers to an agency’s review of rules.
The General Appropriations Act, 76th Legislature (1999) Article
IX, 89-10.13 also refers to the review of rules including a notice
of intention to review rules. Section 39 generally requires
each state agency to review a rule not later than the fourth
anniversary of the date on which the rule takes effect and
every four years after that date. Each state agency is required
to review and consider for readoption each rule adopted by
that agency pursuant to the Government Code, Chapter 2001
(Administrative Procedure Act). Sections 801.1 - 801.2, 801.11
- 801.20, 801.41 - 801.54, 801.71 - 801.73, 801.91 - 801.95,
801.111 - 801.114, 801.141 - 801.144, 801.171 - 801.174,
801.201 - 801.204, 801.231 - 801.237, 801.261 - 801.268,
801.291 - 801.300, 801.331 - 801.332, 801.351, and 801.361 -
801.369 have been reviewed and the board has determined that
reasons for adopting the sections continue to exist. Sections
801.46, 801.50, 801.54, 801.71, 801.111, 801.141, 801.231,
801.261, 801.297, 801.300, 801.363, 801.366, and 801.367 are
proposed without changes and are open for comments.

The board published a Notice of Intention to Review for §8801.1
- 801.2, 801.11 - 801.20, 801.41 - 801.54, 801.71 - 801.73,
801.91-801.95,801.111 - 801.114, 801.141 - 801.144, 801.171
- 801.174, 801.201 - 801.204, 801.231 - 801.237, 801.261 -
801.268, 801.291 - 801.300, 801.331 - 801.332, 801.351, and
801.361 - 801.369 in the Texas Register on September 17, 1999
(24 TexReg 7774). No comments were received as a result of
the publication of the notice.

The board held rules change committee meetings to conduct a
preliminary review of its rules. As a result of these meetings, the
board is amending its rules located at Title 22, Texas Adminis-
trative Code (TAC), Chapter 801 to (i) satisfy the requirements of
839; (ii) delete language no longer needed; (iii) update existing
rules to reflect changes in the profession; (iv) amend rules ac-
cording to changes pursuant to the codification of the Licensed
Marriage and Family Therapist Act in the new Occupations Code,
Chapter 502; (v) clarify, reorganize and simplify the rules; and
(vi) make typographical corrections.

Bobby D. Schmidt, M.Ed., Executive Director, has determined
that for each year of the first five-year period the sections are in
effect, fiscal implications for state government are anticipated to
be negligible. The cost and process for administering the pro-
gram will be offset by revenues generated from licensing fees.

There is no anticipated effect on micro and small businesses as
a result of the amendments, repeal or new sections. There will
be no fiscal implication for state or local government.

Mr. Schmidt also has determined that for each year of the first
five years the sections are in effect, the public benefit as a re-
sult of enforcing or administering these sections will be the elim-
ination of duplicative language, the clarification of existing rules,
and the updating of rules that will apply to current practice. Fur-
thermore, public benefit is anticipated as a result of enforcing
the sections as proposed to assure the appropriate regulation of
marriage and family therapists and continue to identify compe-
tent providers. There is no anticipated impact on local employ-
ment.

Written comments on the proposed amendments may be submit-
ted to Bobby D. Schmidt, M.Ed., Executive Director, Texas State
Board of Examiners of Marriage and Family Therapists, 1100
West 49th Street, Austin, Texas 78756-3183, Telephone (512)
834-6657. Comments will be accepted for 30 days following the
date of publication of this proposal in the Texas Register.

SUBCHAPTER A. INTRODUCTION
22 TAC §801.1, §8801.2

The amendments are proposed under the Texas Occupations
Code, §8502.152 which provides the Texas State Board of Exam-
iners of Marriage and Family Therapists the authority to adopt
rules concerning the licensure and regulation of marriage and
family therapists.

The amendments affect Texas Occupations Code, Chapter 502.
§801.1.

The purpose of this chapter is to implement the provisions in the Li-
censed Marriage and Family Therapist ActoOpations Code, Chapter

502, [Fexas Civil Statutes; Article 4512¢-1;] concerning the licensure
and regulation of marriage and family therapists.

§801.2.

The following words and terms when used in this chapter shall have
the following meanings unless the context indicates otherwise.

Purpose.

Definitions.

(1) Act - The Licensed Marriage and Family Therapist
Act relating to the relating to the licensing and regulation of marriage
and family therapists, @upations Code, Chapter 502, [Fexas Civit
Statutes, Article 4512-c-1,].

(2)-(13)

(14) License - A marriage and family therapist license, a
[temperary] marriage and family therapist associate license, or a pro-
visional marriage and family therapist license.

(15)- (25) (No change.)

(26) Supervision - The guidance or managemehéifas-
sociate] in the provision of {drect] clinical services.

(27)-(29)

(30) Therapist - Forhe purposes of this chapter, a Texas
licensed marriage and family therapist.

(31) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

(No change.)

(No change.)
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Filed with the Office of the Secretary of State, on November 14,
2000.

TRD-200007933

George Pulliam

Chairman

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: December 31, 2000

For further information, please call: (512) 458-7236
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SUBCHAPTER B. THE BOARD
22 TAC §8801.11-801.19

The amendments are proposed under the Texas Occupations
Code, 8502.152 which provides the Texas State Board of Exam-
iners of Marriage and Family Therapists the authority to adopt
rules concerning the licensure and regulation of marriage and
family therapists.

The amendments affect Texas Occupations Code, Chapter 502.

§801.11. The Board.
(@ Membership. The_dmrd [Texas State Board of Examiners

of Marriage and Family Therapists (board)] is composed of nine mem-

(@) (No change.)

(b) The executive directoror the executive director’'s de-
signee, shall keep the minutes of the meetings and proceedings of
the hoard [Fexas State Board of Examiners of Marriage and i

ists (board)] and shall be the custodian of the files and records
of the board.

(c) The executive director shall exercise general supervision
over individuals employed in the administration of thet f-icensed

Marriage and Family TherapistsAct (Act)], at the direction of the board

or the commissioner of health.
(d)-(h) (No change.)
8801.14. Official Records.

(a) All official records of the bard [fexas State Board of Ex-
aminers of Marriage and Family Therapists (board)], except files con-
taining information considered confidential under the provisions of the
Texas Open Records Act, shall be open for public inspection during
regular office hours.

(b)-(c) (No change.)

8801.15. Impartiality and Nondiscrimination.

(@) The Imard [Texas State Board of Examiners of Marriage

and Family Therapists (board)] shall make no decision in the discharge

bers appointed by the governor. Four members must be selected froff its Statutory authority with regard to any person’s race, religion,
the general public. Five members must be eligible for licensure unde$0lor, gender, [sex;] national origin, age,-{d disability, or sexual ori-

the Act [Licensed Marriage and Family Therapist Act (Act)], at least

one of whom must be a professional educator in marriage and family

entation.
(b) (No change.)

therapy. These members must have engaged in the practice or educa- . . .
tion of marriage and family therapy for at ledise years, or have 5,000 $801.16. Policy on Disabled Applicants.

hours of clinical experience in the practice of marriage and family ther-

apy.
(b)-(e) (No change.)

(@) The lmard [Texas State Board of Examiners of Marriage

and Family Therapists (board)] recognizes that disabled applicants may
encounter unusual problems in applying for licensure or taking the ex-
amination and will make an effort to accommodate these applicants.

(f) Committees. The chair may appoint board members to

committees to assist the board in its work. All committees appointed

(b) The board, on an individual basis, may consider requests

by the chair shall consist of no more than four members and shall maki" special arrangements for disabled applicants including assistance in

[regular] reports to the board-fpinterim written reperts of] at regular

taking the examination provided that such requests are reasonable and

meetings. The board shall direct all such reports to the executive dire€lo not violate this At [License Marriage and Famity Fherapist Act

tor for distribution.
(@) (No change.)
(h) Meetings.
(1) Agendas.
(A)-(B) (No change.)

(C) Any individual wishing to be on the agenda to
present or speak on a specified topic at a meeting of the board muggp1 18.

provide a written request to thaeeutive director in time to be placed

on the agenda [ehaif] which describes the topic to be addressed. The

chair may limit as appropriate the time for public participation.
(2)-(5) (No change.)
(- () (No change.)

§801.12. Petition for the Adoption of a Rule.

{Act)] or this chapter.
8801.17. License Certificate.

(@) The Imard [Texas State Board of Examiners of Marriage
and Family Therapists (board)] shall prepare and provide to each thera-

pist a license certificate which contains the licensee’s name and license
number.

(b) (No change.)
Directory.

(@) Each year thedard [Texas State Board of Examiners of
Marriage and Family Fherapists (board)] shall publish a directory of

therapists.
(b) (No change.)

(c) The board shall make popy of] the directory hformation
available to each licensee, and upon request, shall provide copies to

(@) Purpose. The purpose of this section is to delineate thether state agencies and the public.

board [Texas State Board of Examiners of Marriage and Family Ther-

apists (board)] procedures for the submission, consideration, and dis-

position of a petition to the board to adopt a rule.
(b)-(d) (No change.)

8801.13. Executive Director.

§801.19. Fees.

(@) The mard [Fexas State Board of Examiners of Marriage
and Family Therapists (board)] has established the following fees for li-
censes, license renewals, examinations, and all other administrative ex-
penses under the Licensed Marriage and Family Therapists Act (Act).
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(b)-(e) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 14,

2000.

TRD-200007934

George Pulliam

Chairman

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: December 31, 2000

For further information, please call: (512) 458-7236
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22 TAC §801.20

(Editor's note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of thé
Texas State Board of Examiners of Marriage and Family Therapists or

(&) The purpose of this subchapter is to provide guidelines re-
garding the rendering of professional therapeutic services and to imple-
ment the provisions of the @& [Licensed Marriage and Family Fhera-
pists Aet (Aet)], concerning a code of ethics.

(b) (No change.)
§801.42.

The following are professional therapeutic services which are part of
marriage and family therapy when the services involve the professional
application of family systems theories and techniques in the delivery of
the services:

Rendering Professional Therapeutic Services.

(1) marriage therapy which utilizes systems, methods,
and processes which include[nterpersonal, cognitive, cognitive-be-
havioral, developmental, psychodynamic, and affective methods
and strategies to achieve resolution of problems associated with
cohabitation and interdependence of adults living as couples through
the changing marriage life cycle. These family system approaches
assist n stabilizing and aleviating [te stabilize and aleviate] mental,
emotional, or behavioral dysfunctions of either partner;

(2) sex therapy which utilizes systems, methods, and pro-

in the Texas Register office, Room 245, James Earl Rudder Buildingiesses which includg[interpersonal, cognitive, cognitive-behavioral,

1019 Brazos Street, Austin.)

The repeal is proposed under the Texas Occupations Code,
8§502.152 which provides the Texas State Board of Examiners
of Marriage and Family Therapists the authority to adopt rules
concerning the licensure and regulation of marriage and family
therapists.

The repeal affects Texas Occupations Code, Chapter 502.
8801.20. Processing Applications.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 14,

2000.

TRD-200007935

George Pulliam

Chairman

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: December 31, 2000

For further information, please call: (512) 458-7236

¢ ¢ ¢

SUBCHAPTER C. RENDERING
PROFESSIONAL THERAPEUTIC SERVICES
AND CODE OF ETHICS

22 TAC §8801.41-801.45, 801.47-801.49, 801.51-801.53

The amendments are proposed under the Texas Occupations
Code, 8502.152 which provides the Texas State Board of Exam-
iners of Marriage and Family Therapists the authority to adopt
rules concerning the licensure and regulation of marriage and
family therapists.

The amendments affect Texas Occupations Code, Chapter 502.

§801.41. Purpose and Scope.

developmental, psychodynamic, and affective methods and strategies
in the resolution of sexual disorders;

(3) family therapy which utilizes systems, methods, and
processes which includg[interpersonal, cognitive, cognitive-behav-
ioral, developmental, psychodynamic, affective, and family systems
methods and strategies with families to achieve mental, emotional,
physical, moral, educational, spiritual, and career development and
adjustment through the changing family life cycle. These family sys-
tem approaches assist in stabilizing and alleviating mental, emotional,
or behavioral dysfunctions of a family member;

(4) (No change.)

(5) play therapy which utilizes systems, methods, and pro-
cesses which includg[:play and play media as the child’s natural
medium of self-expression, and verbal tracking of the child’s play be-
haviors as part of the therapist’s role in helping children overcome their
social, emotional, and mental problems;

(6) individual psychotherapy which utilizes systems, meth-
ods, and processes which includeinterpersonal, cognitive, cogni-
tive-behavioral, developmental, psychodynamic, affective and family
systems methods and strategies to achieve mental, emotional, physi-
cal, social, moral, educational, spiritual, and career development and
adjustment through the developmental life span. These family system
approaches assist in stabilizing and alleviating mental, emotional or be-
havioral dysfunctions in an individual;

(7) divorce therapy which utilizes systems, methods, and
processes which includg[interpersonal, cognitive, cognitive behav-
ioral, developmental, psychodynamic, affective and family system
methods and strategies with families to achieve mental, emotional,
physical, moral, educational, spiritual, and career development and
adjustment through the changing family life cycle. These family sys-
tem approaches assist in stabilizing and alleviating mental, emotional,
or behavioral dysfunctions of the partners;

(8) mediation which utilizes systems, methods, and pro-
cesses to facilitate resolution of disputes between two or more dissent-
ing parties, including but not limited to any issues in divorce settle-
ments, parenting plan modifications, parent-child conflicts, pre-mari-
tal agreements, workplace conflicts, and estate settlements. Mediation
involves specialized therapeutic skills that foster cooperative problem
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solving, stabilization of relationships, and amicable agreements. Court principles and procedures in consulting to provide assistance in
appointed mediation requires specific training period,; understanding and solving current or potential problems that the

He) famil . ichisa . . | ;(r)gjgétegrrgg};:‘lg\;?iérgsrelatlon to a third party, whether individuals,
ment in which the coupleis assisted in negotiating amarital settlement ' )
outside a courtroom. The therapist functions as afacilitator and prob- 8801.43. Professional Representation.
custody situations. It often involves helping couples resolve property (@)-(c)  (Nochange.)
issues: Mediation ealts on therapedtic skills which help stabitize the (d) A therapist shall not encourage, or within the therapist's
divercing couple’s relationship so that they can work in a cooperative power,allowl[;] a client to hold exaggerated ideas about the efficacy of
problem solving effort for an amicable separation: Legal knowledge  services provided by the therapist.
by_thefherap#shsreqw%e&&eeraltranmgierm@aﬂenweﬁusre e A . ot discrimi inst or ref :

i sional service to anyone on the basis of race, gender, religion, national

(9) group therapy which utilizes systems methods and pro-origin; or sexual erientation]
cesses which includd[interpersonal, cognitive, cognitive-behavioral, . . . .
developmental, psychodynamic, and affective methods and strategi§§01'44' Relationships with Clients.
to achieve mental, emotional, physical, moral, educational, spiritual, (@ (No change.)

and career development and adjustment throughout the life span; . . .
) ] ) ] [(b) A therapist shall inform the client of the purposes, goals,
(10) chemical dependendyerapy [eounseting] which uti-  techniques; rules of procedure; and limitations that may affect the re-

lizes systems methods and processes which include interpersonal, cqgg ip at or before the time that the therapeutic relationship is en-
nitive, cognitive-behavioral, developmental, psychodynarmd][af- tered]

fective methods and strategies, and 12-step methodsotaope the

healing of the client [achieve abstinence from the addictive substances (b) [€e)] No commission or rebate or any other form of renu-
and behaviors by the client]; meration shall be given or received by a therapist for the referral of

T ) - clients for professional services.
(11) rehabilitation therapy which utilizes systems methods

and processes which includefnterpersonal, cognitive, cognitive-be- (©) [€d)] A therapist shall not use relationships with clients to
havioral, developmental, psychodynamic, and affective methods aneromote, for personal gain or for the profit of an agency, commercial
strategies to achieve adjustment to a disabling condition and to reint&nterprises of any kind.

grate the individual into the mainstream of society; (d) A therapist shall not engage in activities that seek to meet
(12) referral srvices [counseling] which utilizes systems thetherapist’s personal needs instead of the needs of the client.
methods and processes which incluplegvaluating and identifying (e) Under normal circumstances a therapist shall not be in-

needs of clients to determine the advisability of referral to other speyolved in the therapy of family members, intimate friends, close as-

cialists, and informing the client of such judgment and communicatingsociates, or others whose welfare might be jeopardized by such a dual
as requested or deemed appropriate to such referral sources. This fiqationship.

cludes social studies and family assessments of the individual within . . . S
the family:; (f) A therapist shall be responsible for setting and maintaining

. . . - professiona boundaries.
(13) diagnostic assessment which utilizes the knowledge . .
organized in the xgnostic and Statistical Manual of Mental Disor- P  Ynder nermal eireumstanees atherapist shalt net offer pro-

ders [diagnestic and siatistical manual of mental disorders] (DSM) as ~ fesSional services to a person coneurrently receiving therapy from an-
well as the hternational Classification of Diseases [international clas- ~ Other professional except with the knowledge of that professional}
sification of diseases] (ICD) as part of their therapeutic role to help (g) A therapist may disclose confidential information to med-
individuals identify their emotional, mental, and behavioral problemsicg) or law enforcement personnel if the therapist determines that there
when necessary; isaprobability of imminent physical injury by theclient to the client or
(14) psychotherapy which utilizes systems methods and)thersor_ thereis aprobability of immediate mental or emotional injury
processes which includg[: interpersonal, cognitive, cognitive-be- to the dlient.
havioral, developmental, psychodynamic, and affective methods and [g) A therapist shall personally take reasonable action to in-
strategies to assist clients in their efforts to recover from mental Oform respensible autherities and appropriate individualsin cases where

emotional illness; o dien heauthor " oprateir caseswh
(15)-(16) (No change.) or others} minent denger client
(17) essessment and appraisd [assessing and appraising] (h) In group therapy settings, the therapist shall take reason-

which utilizes systems methods and processes which include form&P!€ precautions to protect individuals from physical or emotional
and informal instruments and procedures, for which the therapist ha§auma resulting from interaction within the group.

received appropriate training and supervision in individual and group [G) A therapist shall not engage in activities that seek to meet

settings for the purposes of determining the client’s strengths and wealgse therapist's personal needs at the expense of a client}
nesses, mental condition, emotional stability, intellectual ability, inter-

ests, aptitudes, achievement level and other personal characteristics for (i) [h] A therapist shall keep accurate records of therapeutic

a better understanding of human behavior, and for diagnosing ment&frvices to include, but not be limited to, dates of services, types of
problems; and services, progress or case notes, and billing information for a minimum

of five years br an adult client and 5 years beyond the age of 18 years

(18) onsultation [eensulting] which utilizes systems, of age for aminor.
methods, and processes which include the application of specific
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() [EA therapist shall bill clients or third parties for only (e) Because sexual contact with former clients are so fre-
those services actually rendered or as agreed to by mutual understargiently harmful to the client, and because such contacts undermine
ing at the beginning of services or as later modified by mutual agreepublic confidence in the marriage and family therapy profession and
ment. [Supervisory relationships between atherapist and any other per- thereby deter the public’s use of needed services, marriage and family
son used by the therapist to provide services to a client shall be clearly therapists do not engage in sexual contact with former clients even
explained to the client and shall be so reflected on billing documents.] after a two year interval except in the most unusual circumstances.

(k) [(H] A therapist shall terminate a professional reIationshipThe marriage and family therapists who engages in such activity after

A N . . the two years following cessation or termination of therapy bears the
when it is reasonably clear that the client is not benefiting from it. burden of demonstrating that there has been no exploitation, in light of

all relevant factors, including:

() A licensee who engages in interactive therapy viathe tele-
phone or internet must provide the client with hig’her license number
and information on how to contact the board by telephone or mail, and
must adhere to all other provisions of this chapter.

8801.45. Sexual Misconduct.

the amount of time has passed since therapy terminated;

the nature and duration of the therapy;

the circumstances of termination;

(a) The following words and terms, when used in this section, the client’s persona history;
shall have the following meanings, unless the context clearly indicates

otherwise.

the dient’s current mental status;
the likelihood of adverse impact on the client and oth-

@@@@@E

(1) Mental health services - The assessment, dlagn05|sers and
treatment, or herapy [eeunselmg] in a professional relationship to
assist an individual or group in:

(A)-(D) (No change.)

(7) any statements or actions made by the therapist during
the course of therapy suggesting or inviting the possibility of a post
termination sexual or romantic relationship with the client.

(2) Mental health services provider - A licensee or any ] A . .
other licensed or unlicensed individual who performs or purports {éfe}mi;tksgdefsng;tel_ adlserphﬂgryaeﬂenundetl salbseeﬂensl_
to perform mental health services, including a licensee under th H;:E’ ) ;
provisions of he Act [Fexas Civil Statutes; Article 4512¢-1]. tion %helz 5;| the mmlﬁ%yeasbéereermemedatemeseegdeep@t&

(3) (No change.) occurred.}

(4) Sexual exploitation - A pattern, practice, or scheme of (f) (No change.)
conduct, Whi(_:h may include sexual contact, that can reasona_b_ly b_e con- (g) Examples of sexual exploitation are:
strued as being for the purposes of sexual arousal or gratification or
sexual abuse of any person. The term does not include obtaining infor- (1)-(7)
mation about a client’s sexual history within standard accepted prac- (8) kissing or fondling{of a sexual nature:]
(9) (No change.)

tice. [while treating a sexual or marital dysfunction.]
(10) any other deliberate or repeated comments, gestures,

(5) Therapeutic deception - A representation by a licensee
that sexual contact with, or sexual exploitation by, the licensee is con-

or physical acts not constituting sexual intimacies beg][af a sexual
nature;

(No change.)

sistent with, or a part of, a client’s or former client’s therapy.
(b) A licensee shall not engage in sexual contaetspxual

expleitatien] with a person who is: (11)-(13) (No change.)

(1) aclient [a former client];

(2) aformer client with whom there has been no therapeutic
contact for a minimum of two years,

(3) [(2)]anassociateran intern for whom the licensee has
administrative or clinical respons bility; [supervised by the licensee, or
aperson who has been an associate within the past two years;]

[(3) adudent a an educationa institution at which the li-
censee ides professional or educational services, or a person who
has been a student of the licensee within the past two years; or}

(h) (No change.)
(i) Alicensee shall report sexual misconduct as follows.

(1) Ifalicensee hasreasonable cause to suspect that a client
has been the victim of a sexual exploitation, sexual contact, or therapeu-
tic deception by another licensee or a mental health services provider
during therapy or any other course of treatment, or if a client alleges
sexual exploitation, sexual contact, or therapeutic deception by another
licensee or mental health services provider during therapy or any other
course of treatment, the licensee shall report alleged misconduct not
later than the 30th day after the date the licensee became aware of the

(4 eninterninamarriageand family therapy graduatepro- ~ misconduct or the allegations to:
gram in which the licensee offers professional or educational services; (A) the dstrict [ ing] attorney in the county in
or which the alleged sexual exploitation, sexual contact, or therapeutic
(5) [(4)] a supervisor of the licenseer{a person who has ~ deception occurred,
been a supervisor of the licensee within the past two years|. (B)-(C)

(c) Atherapist shall not provide therapeutic services to a per- }
son with whom the therapist has had a sexual relationship. (2)-(3)  (Nochange.)
Drug and Alcohol Use.

(No change.)

(d) Alicensee shall not practice therapeutic deceptioseo- 880147,

ud exploitation [of a person whe is a client or former client].
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A therapist shall not abuse the use of alcohol or drugs, use illegal drugsy a therapist with regard to the use of any medium, the therapist's
of any kind, or promote, mencourage[er condeone] the illegal use or  personal appearance, or the use of his or her personal voice, the size or
possession of alcohol or drugs. duration of an advertisement by a therapist, or the use of a trade name.

§801.48. Confidentiality.

(@) Atherapist shall follow the rules of confidentiality set forth
in the Health and Safety Code, Chapter 611, and other applicable laws.
[Communication between atherapist and client and the client’ srecords
are confidential to the extent authorized by law.]

(c) All advertisements or announcements of therapeutic ser-
vices including telephone directory listings by a person licensed by the
Board shall clearly state the therapist’s licensure status by the use of
a title such as "Licensed Therapist", or "Licensed Marriage and Fam-
ily Therapist", or"L.M.F.T.," 'Licensed Marriage and Family Therapist
Associate” or "LMFT-A", or a statement such as "licensed by the Texas
(b) (No change.) State Board of Examiners of Marriage and Family Therapists".

§801.49. Therapists and the Board. (d) (No change.)
(@) Any person licensed as a therapist is bound by the provipjs agency hereby certifies that the proposal has been reviewed

sions of the At [Licensed Marriage and Family Therapist Act (Ac)] 1 legal counsel and found to be within the agency’s legal author-
and this chapter. ity to adopt.

(b) A therapist shalleport [have the responsibility of report- ) ) )
ing] alleged misrepresentations or violations of this chapter to theFiled with the Office of the Secretary of State, on November 14,

board’'s [Texas State Board of Examiners of Marriage and Family 2000
TFherapists (board)] executive director. '
TRD-200007936

(¢ The !icensee shall report name changes, address changes, George Pulliam
employment setting changes, etc. to the board. Chairman

(d) [€e)] The board is not responsible for any lost or misdi- Texas State Board of Examiners of Marriage and Family Therapists
rected mail if sent to the address last reported by the licensee. Earliest possible date of adoption: December 31, 2000

@ [ed}] The board may ask any app“cant for licensure as aFor further information, please call: (512) 458-7236

therapist whose file contains negative references of substance to come ¢ ¢ ¢
before the board for an interview before the licensure process may pro-
ceed. SUBCHAPTER D. APPLICATION

(f) [(e)] The board nay [shall] consider the failure of a ther- PROCEDURES
apist to respond to a request from the board or executive director for

information or other correspondence as unprofessional conduct aré? TAC §801.72, 8801.73
grounds for disciplinary proceedings in accordance with Subchaptefpa amendments are proposed under the Texas Occupations

L of this chapter (relating to Complaints and Violations).

Code, 8502.152 which provides the Texas State Board of Exam-

(g) [(®)] Applicants for licensure shall not use current membersiners of Marriage and Family Therapists the authority to adopt

of the board as references.

8801.51. Consumer Information.

(@) A licensee shall inform each client of the name, address,

and telephone number of thedrd [Texas State Board of Examiners

rules concerning the licensure and regulation of marriage and
family therapists.

The amendments affect Texas Occupations Code, Chapter 502.
§801.72. General.

of Marriage and Family Therapists {(board)] for the purpose of report-
ing violations of the At [Licensed Marriage and Family Therapist Act
{Aet)] or this chapter as follows:

(1)-(2) (No change.)

(3) on abill for herapy [counseling] services provided to a
client or third party.

(b)-(c) (No change.)

[(d) Upon written request, a person who does not speak Eng-
Hsh will be previded reasonable aeccess to the board™s programs] the time of gpplication]
8§801.52. Display of License Certificate. (c) The board will sendme [an annual] notice determined by
(@) A therapist shall display the license certificate and annuathe anniversary date of the filing of an application to an applicant who
renewal card, issued by thedsd [Fexas State Board of Examiners of does not complete an application in a timely manner. An application

Marriage and Family Fherapists (boeard)], in a prominent place in the ot completed within 30 days after the date of the board’sial]
primary location of practice. notice may be voided; however, by written request to the board, an

(b)-(d) applicant may request that his or her application be kept active for an

a(_jditional year. {éuewmg each addmenal year anethet annual notice
§801.53. Advertising and Announcements. will be sent to the applicant and the applicant may again request that
his or her application be kept active for an additional year. Deleted
(@ (No change.) -
(b) The lward [Fexas State Board of Examiners of Marriage

applications will be retained for one year; however, after that year an
and Family Therapists (board)] imposes no restrictions on advertising all required materials in addition to paying a new application fee]

(@) Unless otherwise indicated, an applicant must submit all
required information and documentation of credentials on official
board [Texas State Board of Examiners of Marriage and Family
Fherapist (board)] forms.

(b) The board will not consider an application as officially sub-
mitted until the applicant pays the application fee. The fee mustaccom-
pany the application form[and beth the application and fee must be
received at least 90 days prior to the date the applicant wishes to take
the examination. Specia accommodation requests must be received at

(No change.)

applicant will be required to submit a new application and to resubmit
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§801.73.
(@) Application form. The application form shall contain:
(1) (No change.)

(2) astatementthatthe applicant has read ttt§tAcensed
Marriage and Family Therapist Act (Act)] and the loard [Texas State
Board of Marriage and Family Therapist (board)] rules and agrees to
abide by them;

(3)-(6) (No change.)

(7) anofficial transcript. [the signature of the school offi-
cial who can formally attest to the completion of an applicant’ sclinical
practicum.]

(b)-(e) (No change.)
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Required Application Materials.

Filed with the Office of the Secretary of State, on November 14,
2000.

TRD-200007937

George Pulliam

Chairman

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: December 31, 2000

For further information, please call: (512) 458-7236

¢ ¢ ¢

SUBCHAPTER E. CRITERIA FOR
DETERMINING FITNESS OF APPLICANTS
FOR EXAMINATION AND LICENSURE

22 TAC §8801.91-801.93

The amendment and new sections are proposed under the Texas
Occupations Code, 8502.152 which provides the Texas State
Board of Examiners of Marriage and Family Therapists the au-
thority to adopt rules concerning the licensure and regulation of
marriage and family therapists.

The amendment and new sections affect Texas Occupations
Code, Chapter 502.

8801.91. Purpose.

(4) theviolation of any provision of code of ethics which
would have applied if the applicant had been a licensee at the time of
the violation.

§801.93. Finding of Non-Fitness for Licensure Subsequent to
Issuance of Licensure.

The board may take disciplinary action based upon information re-
ceived after issuance of alicense, if such information had been received
prior to issuance of license and would have been the basis for denidl.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 14,
2000.

TRD-200007938

George Pulliam

Chairman

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: December 31, 2000

For further information, please call: (512) 458-7236

¢ ¢ ¢
22 TAC §8801.92-801.95

(Editor's note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas State Board of Examiners of Marriage and Family Therapists
or in the Texas Register office, Room 245, James Earl Rudder Building,
1019 Brazos Street, Austin.)

The repeals are proposed under the Texas Occupations Code,
§502.152 which provides the Texas State Board of Examiners
of Marriage and Family Therapists the authority to adopt rules
concerning the licensure and regulation of marriage and family
therapists.

The repeals affect Texas Occupations Code, Chapter 502.

§801.92.  Qualifications of Applicants for Examination and Licen-
sure.

8801.93. Materials Considered in Determining the Qualifications of
Applicants.

8§801.94. Finding of Non-fitness for Licensure.

8801.95. Finding of Non-fitness for Licensure Subsequent to Issuance
of Licensure.

This agency hereby certifies that the proposal has been reviewed

The purpose of this subchapter is to set forth the criteria by which they legal counsel and found to be within the agency’s legal author-

board [Texas State Board of Examiners of Marriage and Family Ther-

apists (board)] will determine the qualifications required of applicants

for approval for examination and licensure.
§801.92. Finding of Non-Fitness for Licensure.

The substantiation of any of the following items related to an applicant
may be, asthe board determines, the basis for the denial of an associate
license or aregular license of the applicant:

(1) lack of the necessary kills and ahilities to provide ad-
equate counseling services in independent practice;

(2) any misrepresentation in the application or other mate-
ria's submitted to the Board;

(3) theviolation of any provision of the Act or this chapter
in effect at the time of application which is applicable to an unlicensed

person; or

ity to adopt.

Filed with the Office of the Secretary of State, on November 14,
2000.

TRD-200007939

George Pulliam

Chairman

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: December 31, 2000

For further information, please call: (512) 458-7236

¢ ¢ ¢

SUBCHAPTER F. ACADEMIC REQUIRE-
MENTS FOR EXAMINATION AND LICENSURE
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22 TAC §8801.112-801.114

The amendments are proposed under the Texas Occupations
Code, 8502.152 which provides the Texas State Board of Exam-
iners of Marriage and Family Therapists the authority to adopt
rules concerning the licensure and regulation of marriage and
family therapists.

The amendments affect Texas Occupations Code, Chapter 502.
§801.112. General.
(@) The mard [Texas State Board of Examiners of Marriage

and Family Therapists (board)] shall accept as meeting licensure re-

quirements graduate work done at American universities which hol
accreditation or candidacy status from accepted regional educationa

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 14,
2000.

TRD-200007940

George Pulliam

Chairman

Texas State Board of Examiners of Marriage and Family Therapists
arliest possible date of adoption: December 31, 2000

r further information, please call: (512) 458-7236

accrediting associations as reported by the American Association of ¢ ¢ ¢

Collegiate Registrars and Admissions Officers.

(b)-(@) (No change.)

[(h) A person who wishes to make up academic deficiencies
may be assured that the additional work done will be acceptable to
the board by submitting an official application and a proposed plan to
8§801.113. Academic Requirements.

(8 Personsapplying for the examination must have completed
or be enrolled in a marriage and family therapy graduate internship
program, or its equivalent, approved by the Board.

(b) [(8)] Persons applying forjeminations and] licensure a

amarriage and family therapist or amarriage and family therapist asso-

SUBCHAPTER G. EXPERIENCE
REQUIREMENTS FOR EXAMINATION
AND LICENSURE

22 TAC §8801.142-801.144

The amendments are proposed under the Texas Occupations
Code, 8502.152 which provides the Texas State Board of Exam-
iners of Marriage and Family Therapists the authority to adopt
rules concerning the licensure and regulation of marriage and
family therapists.

The amendments affect Texas Occupations Code, Chapter 502.

ciate must have a master’s or doctorate degree in marriage and famil§801.142. _lcensure [Experience] Requirements.
therapy or a master’s or doctorate degree in a related mental health field [(@)] After receiving a passing grade on the licensure exami-

with course work and training determined by the board to be substangijon, receipt of a degree and course work under Subchapter F of this

tially equivalent to a graduate degree in marriage and family therapyanter (relating to Academic Requirements for Examination and Li-

from a regionally accredited institution of higher education or an ins“'censure) the applicant must have completed@mum of two years
tution of higher education approved by the board. of work experience in marriage and family therapy services that:

(9 [(b)] A degree or course work in a related mental health (1) include at least, 800 [1,000] hours of [drect] clinical
field is substantially equivalent if it is at least 45 semester hours whichyepjices to individuals couples or families, of which at leasod
the applicant completed at a regionally accredited school. The 4 ] hours must be direct clinical servicegs0 hours to couples or
semester hours may be course work taken in the required graduaigmilies [:] and the remaining 1,500 hours may come from related ex-
degree program. periences that may include but not be limited to workshops, public re-
(d) [(e)] A degree or course work in a related mental health lations, writing case notes, consulting with referral sources, etc;

field must have been designed to train a person to provide direct ser- (2) must be [are] supervised in a manner acceptable to the
vices to assist individuals, families or couples in a therapeutic relationg g [Texas State Board of Examiners of Marriage and Family Ther-
ship in the resolution of cognitive, affective, behavioral or relationalapﬂs-iébeard)] including at least 200 hours of supervisiot fbe pro-
dysfunctions within the context of marriage or family systems. vision of direct clinical services by the applicant,] of which at least
§801.114. Academic Course Content. 100 hours must be-{ervised en an] individual supervision. Up to
1100 of the 200 hours of supervision may be earned during the graduate

An applicant having a graduate degree in a mental health related fiel ogram. One-half of the supervised hours after graduation must be
must have course work in each of the following areas (one course equ 'ﬁdividuél supervision [basig]

three semester hours):

practice in the administration and grading of appraisal or assessment
[(c) Experience shall be acceptable to the board if:}

[(1) it was begun after the completion of the degree and
course work specified in §801.113 and §801.114 of this title i
to Academic Requirements and Academic Course :

[(2) itconsded of the provision of direct, face-to-facether-
. . B . apeutic servicesin the practice of marriage and family therapy to assist
[(5)] applied professional research -- one course; and individuals, couples; and families; and}

[(6)] supervised clinical practicum -- 12 months/nine

(1) theoretical foundations of arriage [marital] and fam-
ily therapy -- one course;

(2) assessment and treatment irarrrage [marital] and
family therapy -- four courses;

(No change.)
psychopathology -- one course;

[(4)] professional ethics -- one course;

S

hours.
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(g) All supervision [supervised experience] submitted in ful-
fillment of the board’s requirements must have been on a formal basis

arranged [by contract or other specific arrangement] prior to the pe-
riod of supervision. Supervisory arrangements must include all spe-
cific conditions agreed to by the supervisor and associate.

(@) Supervisors are recognized by the board when subsection )
(a) or (b) of this section is met by submiting an application which in-
cludes the following four documents: [A- supervisor must meet the fol-

(1) [held] a license (which is not a provisional on @s-

sociate [temperary] license) issued by thedard [Fexas State Board of
Examiners of Marriage and Family Therapists (board)], [hold] alicense
as a marriage and family therapist in another state or territoryter s
mit documents to support eigibility [be eligible] for licensure by the
board;

[(3) the experience was under the direct supervision of a
: meeﬁggthereqaimentset%eﬁhisﬁﬂe@elaﬁﬂgte
Supervisor Requirements).}
8§801.143. Supervisor Requirements.

If an associate enters intocantract with [contracts with
beth a supervisor and] an organization with which the supervisor is
employed or affiliated:

(1)-(2) (No change.)
(- () (No change.)

(k) The 200 hours of supervision must be face-to-face. The
associate must receive a minimum of one hour-addfto-face] super-
vision every two weeks. A supervision hour 5 §0] minutes.

(2) [held] a graduate degree in marriage and family therapy () (No change.)
or a graduate degree in a related mental health field, such as counseling  (m) If an associate’s primary clinical employer has a contract
and guidance, psychology, psychiatry, and clinical social work, from go provide mental health services via telephonic or other electronic me-
regionally accredited institution as defined in 8801.2 of this title (relat-dia, the associate magaeive credit for [petition the beard that] up to
ing to Definitions); 300 [100] clock-hours {é this serviee be apphied] toward the required
. 3,000 [1;000] hours of direct clinical service roved by the su-
(3) [have] one of the following: Ws[)r.’ [fFIle ition must include a listi :f appro I Y :
(A) a one-semester graduate course in marriage andssdes and adescription of the propesed supervision:]
family therapy su.perV|S|on from a regionally accredited institution; s agency hereby certifies that the proposal has been reviewed
[€45 contaet hadrsy] or by legal counsel and found to be within the agency’s legal author-
(B) an equivalent course of study consisting of a ity to adopt.
30-hour didactic component and a 15-hour interactive component in
the study of marriage and family therapy supervision approved by thé&iled with the Office of the Secretary of State, on November 14,
Board. The interactive component must include a minimum of fourzoool

persons[training to become supervisors of associates;] and
TRD-200007941

(4) [have] atleast 3,000 hours of direct client contact in the Geor :
. . - i ge Pulliam
practice of marriage and family therapy over a minimum of three years

Chairman
(b) (No change.)

Texas State Board of Examiners of Marriage and Family Therapists
[€) A supervisor may be approved by the board by submitting Earliest possible date of adoption: December 31, 2000
all required board forms aswell as other documentation of credentials.}

For further information, please call: (512) 458-7236
§801.144. Other Conditions for Supervised Experience.

¢ ¢ ¢
SUBCHAPTER H. LICENSURE EXAMINA-

(@) An associate may-ft] practice narriage and family ther-
apy in any established setting under supervision, such as aprivate prac-

tice, public or private agencies, hospitals, etc. [within his or her ewn
private independent practice of therapy as part of the associate’ s direct
supervisor’s private practice of therapy as part of the internship.]

(b) After January 1, 1995 a1an associate in Texas must hold

an associate Hicense: No] hours will be counted toward the supervised

experience nless the associate was licensed by the board. [execept

TIONS
22 TAC §8801.171-801.174

The amendments are proposed under the Texas Occupations
Code, 8502.152 which provides the Texas State Board of Exam-
iners of Marriage and Family Therapists the authority to adopt
rules concerning the licensure and regulation of marriage and
family therapists.

those accumulated during the time the associate is licensed.]

The amendments affect Texas Occupations Code, Chapter 502.
(c) (No change.)

§801.171. Purpose.

%he purpose for this subchapter is to establish the rules governing the
administration, {entent; grading;] and other procedures for examina-
tion for licensure.

(d) A supervisor may not be related within the second degre
by affinity (marriage) or within the third degree by consanguinity
(blood or adoption) tohe person whom he or she is supervising. [an
associate]

(e) During the period of supervised experience, an associatg801-172. Frequency. . . .
may be employed on a salary basis or be used within an establishdd'e toard, [Fexas State Board of Examiners of Marriage and Family
supervisory setting. The established settings must be structured withhe (boardy;] or its designee, shall administer licensure exami-
clearly defined job descriptions and areas of responsibility. The boar#ations at least semi-annually or as often as deemed necessary.
may require thattte applicant provide documentation of all work ex- ggp1.173. Applying for Examination.
perience.

(f) (No change.)

A person must apply for examination in accordance with Subchapter
F of this chapter (relating to Academic Requirements for Examination
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and Licensure) and §801.73 of this title (relating to Required Applica-This agency hereby certifies that the proposal has been reviewed

tion Materials). The bard [Texas State Board of Examiners of Mar-
riage and Family Therapigts (board)] shall notify an applicant of appli-

cation approval or disapprovand if disapproved, state the reason.
(1) aperson may apply to take the examination aféste

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 14,

[they] have: 2000.
(A)-(B) (No change.) TRD-200007942
(2) (No change.) George Pulliam

Chairman

_ (3) an applicant who wishes to take a scheduled examinatexas State Board of Examiners of Marriage and Family Therapists
tion must complete an examination registration form and return it toz ariest possible date of adoption: December 31, 2000

the board.[with the required fee postmarked at least 30 days prior to . ) . i
the date of the ination ] For further information, please call: (512) 458-7236

[(4) A notice thatanappheaﬂen_ ication for examination is denied ¢ ¢ ¢
fust state the reason for the denial]} SUBCHAPTER I. ISSUANCE OF LICENSE
§801.174. Examination. 22 TAC §§801.201-801.204

(@) The examination shall be a written examination prescribe
by the ward [Texas State Board of Examiners of Marriage and Family
TFherapists (board)] which has been validated by an independent testin
professional.

dThe amendments are proposed under the Texas Occupations
Code, 8502.152 which provides the Texas State Board of Exam-

Yners of Marriage and Family Therapists the authority to adopt
rules concerning the licensure and regulation of marriage and

(b) An applicant shall apply to take the examination on a formfamily therapists.

prescribed by the board.h€ applicant will pay the examination fee at

the examination site. [The examination application must be

nied by the examination fee stated i1 §801-19(b)}(2) of thistitle (relating §801.201. Purpose.

The amendments affect Texas Occupations Code, Chapter 502.

to Fees)] The purpose of this subchapter is to set out licensing procedures of
(¢) (No change.) the loard [Fexas State Board of Exarniners of Marriage and Family
Therapists (board)].

(d) Examination results shall be reported as follows:

1) [fthe . . by the | 8801.202. license Issuance [ssuanee of Licenses].
examination is graded or revienved board; . .
the examinee shall be notified of the results of the examination within (@) The@ [Texas State Board of Examiners of Marriage

45 [30] days of the examination date. and_FamHtheFaplsts(beard}] will send each applicant who_se _appli-
- cation has been approved and who has passed the examinatisn, a

_ H2) H theexamination is graded or reviewed by anational  sociate [if applicable; 4] licensure form to complete and return with the
testing service, the board shall notify each examinee within 15 days of licensure fee.
ice] (b) (No change.)

(2) [(3)] If the examination results will be delayed more (c) The board will replace a lost, damaged, or destroyed li-
than @ [90] days after the examination date, the board shall notifycense certificate upon a written request from the therapist and payment

each examinee of the reason for the delay witlri®] days of the  Of the duplicate license fee. Requests must includeiized] state-
examination date. ment detailing the loss or destruction of the therapist’s original license

or be accompanied by the damaged certificate.
(e) Procedures for failure of an applicant to pass an examina- (d (No change.)

tion are as follows:
(1) An applicant who fails an examination may retake the 3801.203.  Provisional LicenseftEndorserment].

examination athe next scheduled date. [after payment of an additional (@) A provisional license may be granted to a person who:
xamination fee] (1) (No change.)

of the Ihefeppheantl_ ust be re-examined within 12 (2) has successfully passed a national examination relat-
exarinalion} ing to marriage and family therapy or an examination approved by the
[(B) If the applicant fails the second examination, the board [Texas State Board of Examiners of Marriage and Family Ther-
board may requirethe applicant to submit evidence of satisfactory com- apists (board)]; and
pletion of additional courses of study- - pr&senbed by thebeaﬂﬂ- : (3)6) (No change.)
(2) Fee for the examination is in accordance with stibsec- (b) Upon formal written request, the board may waive the re-

tion (b) of this section. quirement set out in subsection (a)(3) of this section if it is determined
(3) The applicant must resubmit an application. that compliance with subsection (a)(3) of this section would cause un-

(4) [(2)] The board shall furnish the person who failed the due hardship to the applicant.
examination with an analysis of that person’s performance on the ex- (c) The board shall issue a license to a holder of a provisional
amination if so requested in writing by the examinee. license if:
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(1)-(3) (No change.)

(4) the provisional license holder meets any other require-

ments set forth under thecf[Licensed Marriage and Family Therapist
Aet (Aet)].

(d) (No change.)
8§801.204. Asociate [Femporary] License.

(@ (No change.)

(b) The asociate [temperary] license will be issued for a pe-
riod of 36 [36] months and may be extended for 24 months with the

board’s or it's designee’s approval.
[{(e) Regular licensure will be issued to an associate if the as-

and supervision as required by Subchapter G of this chapter (relating
amination as required by Subchapter H of this chapter (relating to Li-
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 14,
2000.

TRD-200007943

George Pulliam

Chairman

Texas State Board of Examiners of Marriage and Family Therapist
Earliest possible date of adoption: December 31, 2000

For further information, please call: (512) 458-7236

¢ ¢ ¢

SUBCHAPTER J. LICENSURE RENEWAL
AND INACTIVE STATUS
22 TAC §8801.232-801.237

The amendments are proposed under the Texas Occupations
Code, 8502.152 which provides the Texas State Board of Exam-
iners of Marriage and Family Therapists the authority to adopt
rules concerning the licensure and regulation of marriage and
family therapists.

The amendments affect Texas Occupations Code, Chapter 502.
§801.232. General.
(a)-(b) (No change.)

[(e) The Texas State Board of Examiners of Marriage and
Family Therapists (board) shall deny the renewal of a license of a
therapist who is in violation of the Licensed Marriage and Family

ist Act (Act) or this chapter at the time of application for
renewal.}

himself or herself as a licensed marriage and family therapist in any
manner.

8801.233. Staggered Renewals.
The hoard [Fexas State Board of Examiners of Marriage and Family
Fherapists (board)] shall use a staggered system for licensure renewals.

(1)-(3) (No change.)
§801.234. license [Licensure] Renewal.

(@) Atleast ® [30] days prior to the expiration date of a per-
son’s license, thedard [Fexas State Board of Examiners of Marriage
and Family Therapists {(board)] will send notice to the licensee of the
expiration date of the license, the amount of the renewal fee due, and a
licensure renewal form which the licenseeflae licensee's authorized
representative] must complete and return to the board with the required
fee.

(b) (No change.)

(c) The board, pits designee, shall not consider a license to

be renewed until it receives the completed licensure renewal form and
the renewal fee, and the licensee has complied with the continuing ed-
ucation requirements. No renewal fee shall hecpssed [aceepted] by

the board until the licensee has met the applicable continuing educa-
tion requirements. fie board or its designee may grant the licensee
additional time to complete continuing education reguirements based

on extraordinary circumstances, such as medica complications.

(d)-(f) (No change.)

[{(g) Theboardisnotresponsiblefor lost, misdirected, or unde-
livered correspondenceif sent to the address last reported to the board.]
8801.235. Late Renewal.

(@) A personwho renews a license after the expiration date but
on or within 90 days after the expiration date shall pay the renewal
fee plus one-half the examination fee. If a person’s license has been
expired for 90 days but less than one year the person may renew the li-
cense by paying to theoard [Fexas State Board of Examiners of Mar-
riage and Family Fherapidts (board)] the renewal fee and a fee that is
equal to the examination fee for licensure. A final notice will be sent
30 days after the expiration date.

(b) A person whose license was not renewed within one year
of the expiration date may obtain a new license by submitting to exam-
ination fre-examination] and complying with the dginal requirements
and procedures for obtaining an original license.

(c) (No change.)

8801.236. Inactive Status.

(@) A licensee may request that his or her license be declared
inactive by written request to thelrd [Texas State Board of Examin-
ers of Marriage and Family Therapists (board)] prior to the expiration
of the license. Inactive status periods shall not be granted to persons
whose licenses are not current and in good standing. Inactive status
periods shall not exceed three years; however, consecutive inactive sta-
tus periods may be approved by the board. An inactive status fee is
required for each three-year period of inactive status.

(b) Ifalicensee fails to renew his or her license because the li-
censee is called to or on active duty with the armed forces of the United
States{erving outside the State of Texas], the licensee or the licensee’s

() [td)] A therapist must have fulfilled continuing education

requirements prescribed by the board rule in order to renew licensur authorized representative may request that the license be declared in-

Sctive or be renewed. A request for inactive status shall be made in
(d) [€e)] A therapist whose license is not renewed due to fail- writing to the board prior to expiration of the license or within one year

ure to meet all requirements for licensure renewal shall return his ofrom the expiration date. This subsection is an exception to the require-

her license certificate to the board and shall not advertise or represemntent in subsection (a) of this section that the request be made prior to
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expiration of the license. A request for renewal may be made before SUBCHAPTER K. CONTINUING EDUCATION
after the expiration date. REQUIREMENTS
(1) (No change.) 22 TAC §8§801.262-801.268

(2) The written request shall include a copy of the official Th d t d under the T o i
transfer orders of the licensee or other official military documentation € amendments aré proposed under h€ 1exas Lccupations

showing that the licensee is called to or on active dutpvfieg outside ~ C0de, 8502.152 which provides the Texas State Board of Exam-
the State of Texas] iners of Marriage and Family Therapists the authority to adopt

rules concerning the licensure and regulation of marriage and
(3) (No change.) family therapists.

(4) An active duty licensee shall be allowed to renew un- The amendments affect Texas Occupations Code, Chapter 502.
der this subsection without submitting proof of continuing education .
§801.262. Deadlines.

hours if proof is required for renewal; however, the licensee must sub= v ) )
mit proof of completion of the required number of continuing educa- [(a) Continuing education shall be submitted to the Texas State

tion hours by the end of the following time period. The time period Board of Examiners of Marriage and Family Therapists (board) on a

shall start on the actual date of renewal of the license and be equal ¥pluntary basis beginning September 1; 1993. Continuing education

the length of time the licensee was on active dugpfsig outside the - be submitted to the board on a mandatory basis beginning with

State of Fexas| during the [hree-year] continuing education period or the licensing cycle after September 1; 1995}

following expiration of the license. If the licensee fails to submit proof [6)] Continuing education requirements for renewal shall be

of continuing education by the end of the time period, the board mayffiled during one-year periods beginning on the first day of a thera-

suspend or revoke or deny renewal of the license. pist’s renewal year and ending on the last day of the therapist’s renewal
(5)-(6) (No change.) year.

(7) Except in extraordinary circumstances, a licensee org8801.263. Clock-Hour Requirements for Continuing Education.
active duty [erving outside the State of Texas| shall notify the board A licensee must complete 15 clock hours of continuing education
that the licensee is on active duty. The board shall note in the licensee&sceptable to thedard [Fexas State Board of Examiners of Marriage
file that the licensee may be eligible for renewal under this subsectiorand Family Fherapists Board (beard)] each year as described in

(8) Ifalicensee is a civilian impacted or displaced for busi- §801'26-2(b) of thi_s title (relating to Deadlines). tAree-hour ethics
ness purposes-{iside of the State of Texas] due to a national emer- -cogursel WI 'Iéeﬁ me::é' year. [On or diter m?[ 1 1995,
gency or war, the licensee or the licensee’s authorized representatiyg. A clocl shall be5 60 mi of and

may request that the license be declared inactive in the same manqgg A inan bl S : -
as described in this subsection for military personnel. The written re= 9 experience ]

quest shall include an explanation of how the licensee is impacted 8801.264. Types of Acceptable Continuing Education.

displaced, which explanation shall be on the official letterhead of theContinuing education undertaken by a therapist shall be acceptable to
licensee’s business-fi€ requirements of paragraph (4) this subsection the board as credit hours if it is offered by an approved sponsor(s) in
relating to renewal by active duty licensees shall not apply to acivilian the following categories:

under this paragraph.]

(c)-() (No change.)
8801.237. Surrender of License.
(@) (No change.)

(b) Acceptance by thedard [Fexas State Board of Examiners
of Marriage and Family Therapist {board)].
(1)-(2) (No change.)

(c)-(d)

(1) participation in_ste and national conferences such
as the American Association of Marriage and Family Therapists
(AAMFT) and Texas Association of Marriage and Family Therapists
(TAMFT). [American Family Therapy Academy (AFTA), Amer-

[(2) participation in conferences such as the Texas Associ-
This agency hereby certifies that the proposal has been reviewed mer cou s_eh gén%ester_al work; andpg € gllg% or social work
by legal counsel and found to be within the agency’s legal author- A age family systems training;}

ity to adopt. (2) [(3)] participation inlocal seminarglevant to [in] mar-
riage and family therapy-fesented by mental health grouped such as

(No change.)

Filed with the Office of the Secretary of State, on November 14,
2000.
TRD-200007944

€tes),

George Pulliam (3) [(4)] completing a graduate or institute course in the

chairman ) i ) ) field of marriage and family therapy;

Texas State Board of Examiners of Marriage and Family Therapists ) o )

Earliest possible date of adoption: December 31, 2000 (4) [(5)] presenting [giving] workshops, seminars, or lec-
For further information, please call: (512) 458-7236 tures elevant to marriage and family therapy [on family issues at the

national; state; or local conferences] (the same seminar may not be used
more than once annually)nd

¢ ¢ ¢
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[(6) presenting workshops or seminars on marriage and
family therapy to other mental health professional s (the same seminar
may not be used more than once annually); and]

[(7) by teaching agraduate or undergraduate coursein mar-
riage and family therapy at a college or university (graduate work in-
struction may count for no more than one-half of annual continuing
education); and}

areas for which the licensee received at least a grade of "B" or "pass"
is required.

(3) [(4)] Credit may be earned for clinical supervision of
marriage and family therapy internadi[er] associates. Supervision
may count for no more than one-half [@f] 7.5 hours of annual con-
tinuing education.

(4) [(5)] A presenter of a continuing education activity or

(5) [€8)] by completing correspondence courses, satellite oran author of a published work which enhances a marriage and family
distance learning courses, and/or audio-video courses relative to maherapist’s knowledge or skill may be granfee credit hours for each

riage and family therapy (no more tharj4 hours per year).{gies

presentation or publication not to exceed one-half of the annual contin-

hours may not be obtained in this manner.]
8801.265. Continuing Education Sponsor. §801.267.

The h)ard[?FeeasStateBeardefBeammerefMamageand The oard [Texas State Board of Examiners of Marriage and Family

TFherapists (board)] is not responsible for approving individual contin- Fherapists (board)] shall credit continuing education as follows.
uing education programs. Thedvd [Fexas State Board of Examiners (1) (No change.)

of Marriage and Family Fherapists {board)] will approve an institute,

agency, {éfice;] organization, association, or individual as a continuing (2) A graduate coursef dhree credit hours [with a tetal of
education sponsor of continuing education units. The board will grand5 clock-hours {three eredit hours)] or an institute’s {pst-graduate]
a three-yearpproval [eertificate] to organizations \wo pay the contin- course 6 at least 30- [with atetal ef 45] clock-hours o other intensive
uing education sponsor fee which shall permit the organizations to ap- training approved by the board will be accepted as two yearsiff elock
prove contlnumg education units for their marriage and family therapyheurs)] of continuing education.—{er types of continuing education
courses, seminars, and conferences. These organizatoms deed need to be submitted annualiy:]

prior permission from the board but must submit an annual list of their
seminars, workshops, and courses with the presentarie frame(s)]

to the board. Any university, professional organization, or individual Continuing education units of no less than 15 hours must be reported
who meets the required criteria may advertise as approved sponsorsafinually by the licensee at the time of renewal. These hours will be

uing education required.
Determination of Clock Hour Credits.

8801.268. Submission of Continuing Education.

continuing education for licensed marriage and family therapists.

(1) (No change.)

reported on the form provided by thedvd. [Fexas State Board of Ex-
aminers of Marriage and Family Therapists (board).] The board shall

conduct an annual random audit requesting documentation of contin-

(2) Sponsors shall maintain all continuing education uing education. Individual continuing education certificates of atten-

records and documentation for at ledsee [five] years.
(3)-(4) (No change.)

8801.266. Criteria for Approval of Continuing Education Activities.

Each continuing education experience submitted by a licensegede-
sor] will be evaluated on the basis of the following criteria.

dance shall not be submitted unless the licensee is requested to do so
by the board.

[(D] Continuing education credits from organizations
which are not approved sponsors may be accepted if relevance to
marriage and family therapy can be documented.

2) Continving education deeumentation shall be kept by

(1) Attendance at programs shall be in accordance withthe licensee for ne less than five years]

§801.264 of this title (relating to Types of Acceptable Continuing
following:

Education).[and shall consider the

[(A) relevance of the subject matter to increase or sup-
port the development of skill and competence in marriage and family
therapy or in areas of studies or disciplines related to marriage and fam-
iy therapy;}

[(B) objectives of specific information and skill to be

sessions and the adequacy to implement learner objectives; and}

D) spensershmandleadershrpefpreg%amsmelﬂdmg
the name of the sponsoring individua(s) or ; program
leades#dﬁ#erent#emspenser&andeentaetpersen#dﬁ#erent#em
the preceding}

[(2) Teachingin approved programs shall be in accordance
with §801.264 of thistitle. Documentation from sponsor(s) including
an evaluative statement of performance is required.}

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 14,
2000.

TRD-200007945

George Pulliam

Chairman

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: December 31, 2000

For further information, please call: (512) 458-7236

¢ ¢ ¢

SUBCHAPTER L. COMPLAINTS AND
VIOLATIONS
22 TAC §8801.291-801.296, 801.298, 801.299

(2) [€3)] Completion of academic work shall be in accor- The amendments are proposed under the Texas Occupations

dance with §801.264 of this title. Official graduate transcripts fream a Code, 8502.152 which provides the Texas State Board of Exam-
accredited school showing completion of graduate hours in appropriateers of Marriage and Family Therapists the authority to adopt
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rules concerning the licensure and regulation of marriage and (&) A person commits an offense if he or she knowingly or in-
family therapists. tentionally acts as aigensed professiond marriage and family] thera-

. pist without being licensed by the&rd. [Texas State Board of Exam-
The amendments affect Texas Occupations Code, Chapter 502. H of Marriage and Family Therapists (i 5] Such an offense is a

8801.291. General. Class B misdemeanor.

The purpose of this subchapter is to inform licensees of the valid rea- (b) An unlicensed person who facilitates or coordinates the
sons for the denial, revocation, probation, or suspension of a licensgyovision of professional services but does not act ascenfied mar-
reprimand of a licensee, or imposition of an administrative penalty, andiage and family] therapist is not in violation of the &. [Licensed

the procedures for filing complaints and allegations of statutory or ruleMarriage and Family Therapist Act.]

violations. §801.295. Power to Sue.

(1) The following shall be grounds for revocation, proba- ) . .
tion or suspension of a license, imposition of an administrative penal’[yT1 he board [Texas ?ﬁyﬁuims%mﬁ al va’ailllliytself

or reprimand of a licensee if &knsee [person] has: 3 ) ) .
of any other action, proceeding, or remedy authorized by law to enjoin
(A)-(J)  (Nochange.) the violation of the At. [Licensed Marriage and Family Therapist Act
(2) If the board [Texas State Board of Examiners of Mar- (A€
riageand Family Therapists(board)] suspends a license, the suspension§g01.296. Complaint Procedures.

shall remain in effect for the period of time statedtie brder or until o o
the board determines that the reason for the suspension no longer ex- (&) A person wishing to report a complainggnst] or alege

ists. a[alleged] violation of the Act [Licensed Marriage and Family Thera-
pist Acet (Aet)] or this chapter by a licensee or other person shall notify
(3)-(4) (No change.) the executive director, Texas State Board of Examiners of Marriage and
§801.292. Criteria for Denial of &icense [Licensure]. Family Therapists, 1100 West 49th Street, Austin, Texas 78756-3183,

The substantiation of any of the following items related to an applicangr by calling 1-800-942-5540 (for complaints only). The initial notifi-
A 8 ation of a complaint may be in writing, by telephone, or by personal
may be, as thedard [Texas State Board of Marriage and Family Fher- visit to the board office.

apists (board)] determines, the basis for the denial of licensure of the ) ] o
applicant: (b) Upon receipt of acomplaint, the executive director or exec-

utive director’s designee may send to the complainant an official form
(1)-(3) (No change.) which the complainant should complete and return to theed{Texas
(6) engaging in sexual contact or intimacies of any kind State Beard of Examiners of Marriage and Famity Therapists (board)]
with any client or former client>eept as noted in §801.45 of thistitle office.
(rdating to Sexual Misconduct); (c)-(d) (No change.)

(7)-(8)  (No change.) (e) The executive director or executive director's designee
(9) any misrepresentation in the application or other mate-shall keep an information file about each complaint which will include
rials submitted to the board:He] the following [infermatien]:

(10) the violation of any provision of the Licensed Mar- (1) (No change.)

riage and Family Therapist Act or this chaptamd|[-] (2) a summary of findings mada {at] each step of the
_ (11) any other criterialisted in §801.291 of thistitle (relat- complaint process;
ing to General). (3)-(4) (Nochange.)

8801.293. Procedures for Revoking, Suspending, Probating or Deny- 0)-(h)

ing a License, or Reprimanding a Licensee. 0 Ifthe eth g hat th »
; . . i) If the ethics committee determines that there are sufficient

(a) The lbard's [Texas State Board of Examinersof Marfiage  4r6nds to support the complaint, the ethics committiereport [may

and Far ".|5 Iliherapusts M] executive director or executive dlrec-_ recommend] to the board ay proposed disciplinary actions to be taken

tor's designee will give written notice to the person that the board 'n'against the licensee [that the license be deniied, suspended, probated;

tends to deny, suspend, probate, or revoke the license, impose an ¥ revoked; that the licensee be reprimanded; ’that an admmist%atwe

ministrative penalty, or reprimand the licensee, after a hearing in accob‘eqaltﬂ_ irmposed other appropriate action as authorized
dance with the provisions of the Administrative Procedure Act (APA)’laN be ien] ; OF that & by

and the board’s hearing procedures in Subchapter O of this chapter (re-
lating to Formal Hearings). () If the committee determines that a violation exists and that
. . . . . . the violation is not a serious complaint affecting the health and safety
(b) Prior to denying, revoking, probating or suspending a li- ot cjients or other persons, the committee may resolve the complaint by
cense, imposing an administrative pen{ilty; or rgprlmandlng a “Cense.?nformal methods such as a cease and desist order or an informal agree-
Bhent with the violator to correct the violationh@informal agreement
is subject to approval by the board.

(No change.)

for an informal sttlement conference [dispesition] or a formal hear-
ing or both sttlement conferences [an informal dispesition and a for-
mal hearing] in accordance with the provisions of this subchapter, Sub-8801.298. Default Orders.

chapter N of this chapter (relating to InformadtSement Conferences If a right to a hearing is waived, thedrd [T S

N . : (a)

Egg;r)ﬁzi?ns]), and Subchapter O of this chapter (relating to FormalE 4 of Exarmi of Marriage and Family T isis (board)] shall

) consider an order taking disciplinary action as described in written no-
8801.294. Violations by an Unlicensed Person. tice to the licensee or applicant.
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(b)-(c) (No change.)
8801.299. Administrative Penalties.

TRD-200007947
George Pulliam
Chairman

(@) The assessment of an administrative penalty is governegexas State Board of Examiners of Marriage and Family Therapists

by the Act, §502.401. [Licensed Marriage and Family Fherapist Act
{Aet); 825A]]

(b) References in the Act to the "commissioner of health" o
the "department" are references to the commissioner of health or his

designee. Thedard [Texas State Board of Examiners of Marriage

and

health appoint the executive director of the board as his designee.
(c)-(e) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 14,

2000.

TRD-200007946

George Pulliam

Chairman

Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: December 31, 2000

For further information, please call: (512) 458-7236

¢ ¢ ¢

SUBCHAPTER M. LICENSING OF PERSONS
WITH CRIMINAL BACKGROUNDS
22 TAC 8801.331, §801.332

The amendments are proposed under the Texas Occupations
Code, 8502.152 which provides the Texas State Board of Exam-
iners of Marriage and Family Therapists the authority to adopt
rules concerning the licensure and regulation of marriage and
family therapists.

The amendments affect Texas Occupations Code, Chapter 502.

§801.331. Purpose.

Family Therapists (beard)] shall request that the commissioner of

Earliest possible date of adoption: December 31, 2000
For further information, please call: (512) 458-7236

¢ ¢ ¢
SUBCHAPTER N. SETTLEMENT
CONFERENCES

22 TAC 8§801.351

The amendments are proposed under the Texas Occupations
Code, 8502.152 which provides the Texas State Board of Exam-
iners of Marriage and Family Therapists the authority to adopt
rules concerning the licensure and regulation of marriage and
family therapists.

The amendments affect Texas Occupations Code, Chapter 502.
§801.351. &tlement Conference [Hrfermal Dispesition].

(@) Informal disposition of any complaint or contested case in-
volving a licensee or an applicant for licensure may be made through
an informal settlement conference held to determine whether an agreed
[setttement] order may be approved.

(b) If the executive director or the ethics committee of the
board [Texas State Board of Examiners of Marriage and Family
TFherapists (board)] determines that the public intereseynmight] be
served by attempting to resolve a complaint or contested case with an
agreed order in lieu of a formal hearing, the provisions of this sub-
chapter shall apply. A licensee or applicant may request an informal
settlement conference; however, the decision to hold a conference
shall be made by the executive director or the ethics committee.

(c) (No change.)

(d) The executive director shall decide upon the time, date and
place of the settlement conference, and provide written notice to the
licensee or applicantfahe same]. Notice shall be provided no less
than ten days prior to the date of the conference by certified mail, return
receipt requested, to the last known address of the licensee or applicant
or by personal delivery. The ten days shall begin on the date of mailing

The purpose of this subchapter is to establish guidelines and criteria asr delivery. The licensee or applicant may waive the ten-day notice
the eligibility of persons with criminal backgrounds to obtain licensesrequirement.

as amarriage and familyherapist [therapists)].
§801.332. Criminal Conviction.
(@) The Imard [Texas State Board of Examiners of Marriage

and Family Therapists (board)] may suspend or revoke an existing li-

cense, disqualify a person from receiving a license, or deny a person
the opportunity to be examined for a license because of a person’s con-
viction of a felony or misdemeanor if the crime directly relates to the
duties and responsibilities of a therapist or if the crime involves mora

turpitude.
(b) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 14,
2000.

(e) Acopy ofthe board’s rules concerning informetitkement
conference [dispesition] shall be enclosed with the notice of the settle-
ment conference. The notice shall inform the licensee or applicant [0
the nature of the alleged vielation] of the following:

1)-2)

(3) that d least one member of the ethics committee mem-
Pers $all [may] be present;

(4) (No change.)

(5) thatthe licensee’s or applicant’s attendance and partic-
ipation is voluntary; ad

(No change.)

(6) that the complainant and any client involved in the al-
leged violations may be preserff.and)]

[(7) that the settlement conference shall be cancelled if the
licensee or applicant notifies the executive director that he or she or his
or her legal counsel will not attend.}
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(f) (No change.) (1) [E#H] Upon an affirmative majority vote, the board shall en-

; . . ter an agreed order approving the accepted settlement recommenda-
shall [(g) ] bAet Iera:;é)r:]teaTZn;l;ilément Cor]‘fgfréggeeth'cs committee tions. The board may not change the terms of a proposed order may
Shatl [may P ) only approve or disapprove an agreed order unless the licensee or appli-

(h)-(j) (No change.) cantis present at the board meeting and agrees to other terms proposed
6 Theli I be aff the ity to mal by the board.
statements that are material and relevant.} (u) [(W)]Ifthe board does not approve a proposed agreed order,

the licensee or applicant and the complainant shall be so informed. The
matter shall be referred to the executive director for other appropriate
action.

(k) [€B] Access to the board'’s investigative file may be pro-
hibited or limited in accordance with the Open Records feetd] the
Administrative Procedure Act (APAgNnd other applicable law.

() [(m)] Atthe discretion of the executive director or the ethics (v) [twj] A proposed agreed order is not effective until the full

committee members. a tape recording mav be made of some or all r‘l))f)ard has approved the agreed order. The order shall then be effective
' P g may in accordance with the APA, §2001.054(c).
the settlement conference.

(m) [&R)] The ethics committee members or the executive di- (w) [69] Alicensee’s opportunity for an informal conference

rector shall exclude from the settlement conference all persons exceégder this subchapter shall saiisfy the requirement of the APA,

witnesses during their testimonyhe [; the] licensee or applicant, the 001.054(c).

licensee’s or applicant’s attorney, and board stady memain for al (1) Ifthe executive director or ethics committee determines

portions of the settlement conference. that an informal conference shall not be held, the executive director or

executive director’s designee shall give written notice to the licensee or
plicantf it hasnot been previously provided. Thenoticewill indicate

of the] facts or conduct alleged to warrant the intended disciplinary

action and the licensee or applicant shall be given the opportunity to

show, in writing and as described in the notice, compliance with all

(0) [(p)] At the conclusion of the settlement conference, the requirements of the Act and this chapter.

ethics committee ember(s) [members] or executive director may

make aproposal for an informa settlement [recommendations for

informal dispesition] of the complaint or contested case. Thiegmsed

settlement [recommendations] may include administrative penalties

or any disciplinary action authorized by thetA [Licensed Marriage This agency hereby certifies that the proposal has been reviewed

and Family Therapist Act (Act);] The ethics committee amber(s) by legal counsel and found to be within the agency’s legal author-

[member] or executive director may alsorgpose to recommend ity to adopt.

[eonclude] that the board lacks jurisdiction;$actude] that a violation

of the Act or this chapter has not been establisheeefp that the Filed with the Office of the Secretary of State, on November 14,

investigation be closedf some other reason [;er refer the matter for 2000

further investigation).
TRD-200007948

(p) [(e)] The licensee or applicant may either accept or reject )
the settlement recommendations at the conference. If the recommeﬁ-eo_rge Pulliam
dations are accepted, an agreed settlement order shall be prepared fifman _ _ , _
the executive director, executive director’s designee or the board’s lefexas State Board of Examiners of Marriage and Family Therapists

gal counsel and forwarded to the licensee or applicant. The order shdfarliest possible date of adoption: December 31, 2000

contain agreed findings of fact and conclusions of law. The license&or further information, please call: (512) 458-7236

or applicant shall execute the order and return the signed order to the . . .

board office within ten days of his or her receipt of the order. If the

Ii_censee_ or appl_icant_ fails to return the signe(_j order within the state(SU BCHAPTER O. FORMAL HEARINGS

time period, the inaction shall constitute rejection of the settlement rec-

ommendations. 22 TAC 88801.361, 801.362, 801.364, 801.365, 801.368,

(9) [69] Ifthe licensee or applicant rejects the proposed settle-801'369

ment, the matter shall be referred to the executive director for approfhe amendments are proposed under the Texas Occupations
priate action. Code, 8502.152 which provides the Texas State Board of Exam-

() [(9] If the licensee or applicant signs and accepts the reciners of Marrlz_ige and_Famlly Therapists th_e authority to adopt
yles concerning the licensure and regulation of marriage and

ommendations, the agreed order shall be submitted to the entire bo v th .
for its approval. Placement of the agreed order on the board agen gmily therapists.
shall constitute only a recommendation for approval by the board.  The amendments affect Texas Occupations Code, Chapter 502.

(9) [t The identity of the licensee or applicant shall net be §801.361. Purpose.
made available to the beard unti after the board has reviewed and ac- ) . )
cepted the agreed order unless the licensee or applicant chooses to at- The purpose of this subchapter is to set forth the formal hearing proce-
tend the board meeting] The licensee or applicant shall be notified of dures and practices that will be used by therd [Texas State Board of
the date, time, and place of the board meeting at which the proposdei@mHners of Marriage and Family Therapists (board)] in handling de-
agreed order will be considered. Attendance by the licensee or app“qlals, probations, revocations, and suspensions of licenses; reprimands
cant is voluntary.

(n) [¢e)] The complainant shall not be considered a party in the
settlement conference but shall be given the opportunity to be hear,
if the complainant attends. Any written statement submitted by th
complainant shall be reviewed at the conference.

(2) The complainant shall be sent a copy of the written no-
tice. The complainant shall be informed that he or she may also submit
a written statement to the board office.
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of licensees; and imposition of administrative penalties and in imple- (b)-(f) (No change.)

menting the contested case provisions of the Administrative Procedur;lehiS agency hereby certifies that the proposal has been reviewed

Act. by legal counsel and found to be within the agency’s legal author-
8801.362. General. ity to adopt.
(@) The mard [Texas State Board of Examiners of Marriage . . .
motion or on request from a licensee or applicant may initiate a formappgg.
hearing. A formal hearing and all related proceedings shall be con-
ducted in accordance with the provision of the Administrative Proce-TRD'ZOOOO?949
dure Act (APA), applicable state statutes, and this chapter. George Pulliam
b h Chairman
(b)  (No change.) Texas State Board of Examiners of Marriage and Family Therapists
(c) The broad schedule of sanctions by the board for violationEarliest possible date of adoption: December 31, 2000
of the Act [Licensed Marriage and Family Therapist Act (Aet)] or this  For further information, please call: (512) 458-7236
chapter is as follows:

(1)-(6) (No change.) ¢ ¢ ¢
TITLE 25. HEALTH SERVICES
(d) (No change.)
8§801.364. Parties to the Hearing. PART 1. TEXAS DEPARTMENT OF
(@) The parties to a hearing shall be the applicant or license¢{EALTH
and the ethics committee of thedvd. [Fexas State Board of Examiners
of Marriage and Family Therapists,] CHAPTER 1. TEXAS BOARD OF HEALTH
(b)-(c) (No change.) SUBCHAPTER A. PROCEDURES AND

8801.365. Subpoenas. POLICIES
(@) Onthe written request of any party to the hearing, the EX€Ch TAC 1.6
utive director of the bard [Fexas State Board of Examinersef i )
and Family Therapists] shall issue a subpoena to require the attendancéhe Texas Department of Health (department) proposes an
of witnesses or the production of documents. The administrative lavamendment to §1.6 concerning procedures and policies of the
judge may also issue any necessary subpoenas. A subpoena mayBmard of Health (board). Specifically, the section addresses
served by any person authorized to serve subpoenas under the Cigittions requiring board approval. The amendment will require
Practice and Remedies Code. that certain employee appointments made by the Commissioner
(b)-¢) (No change.) of Health (commissioner) be subject to the approval of the Texas

Board of Health (board).
§801.368. Hearing Procedures. Susan K. Steeg, General Counsel, has determined that for each

(@)-(d) (No change.) year of the first five years the amended section is in effect, there

(e) Recording the hearing. The ALJ will keep either a steno-Will be no fiscal implications to state or local governments as a
graphic or audio record of the hearing proceeding. In the event an inesult of enforcing or administering the section as proposed.
dependently contracted court reporter is utilized in the making of thays, Steeg has determined that for each year of the first five
record of the proceedings, thednd [Texas State Board of Examiners  years the amended section is in effect, the public benefit antic-
of Marriage and Family Therapists (board)] shall bear the cost of the  pated as a result of enforcing or administering the section will
per diem or other appearance fee for such a reporter. Any party desifre Board of Health oversight of the hiring of executive manage-
ing a written transcript of the proceedings shall contract directly withment positions. There will be no effect on small businesses or
such court reporter and be responsible for payment of same pursuagficro-businesses because the sections only govern the board,
to the authority of the Administrative Procedure Act (APA). In those the gepartment and the commissioner. There are no economic
cases when a tape recording of the formal hearing is made, the boagdsts to persons who are required to comply with the section as

shall make such recording available to any party requesting permissigiyoposed. There will be no effect on local employment.
to hear or, with appropriate protective measures, allow such recordin

to be duplicated. Upon appeal of any final order of the board necesgomments on the proposal may be submitted to Susan K. Steeg,
sitating the forwarding of the record to a court of law, the board mayGeneral Counsel, Texas Department of Health, 1100 West 49th

accepted for 30 days following publication of the proposal in the

(f) (No change.) Texas Register.
§801.369. Action After the Hearing. The amendment is proposed under the Health and Safety Code,
(@) Reopening of hearing for new evidence. §12.001 which provides the board with the authority to adopt

rules for its procedures and for the performance of each duty
imposed by law on the board, the department, and the commis-
o§ioner of health.

(1) The ward[TexasState Board of Examinersof Marriage
and Family Therapigts (board)] may reopen a hearing where new evi-

dence is offered which was unobtainable or unavailable at the time
hearing. The amendment affects the Health and Safety Code, §12.001.

(2)-(3) (No change.) 81.6. Actions Requiring Board Approval.
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(@)-(d) (No change.)
(e) Of those appointments made by fmordinated with] the

commissioner, the following shall be subject to the approval of th

board:

(1) the executive deputyonmissioner [and deputy com-
missioners] of the department; rd

(2) the dyputy [assoeiate] commissioners of the depart-

ment[]
[(3) theassstant commissioners of the department;]
[(4) theregiond directors of the department;]}
[(5) thedirector of the Texas Center for Infectious Disease;

[(6) thedirector of the South Texas Hospital].

(f)-(@) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 17,
2000.

TRD-200008054

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: December 31, 2000
For further information, please call: (512) 458-7236

¢ ¢ ¢

CHAPTER 14. COUNTY INDIGENT HEALTH
CARE PROGRAM

The Texas Department of Health (department) proposes
amendments to §814.1, 14.2, 14.104, and 14.203 concerning
the County Indigent Health Care Program.

The proposed amendment to §14.1 allows the department to
prevent payments for services that were not paid by the county
within 95 calendar days from the county’s receipt of the bill, to
withhold state assistance funds to counties if serious deficiencies
that cannot be corrected are identified, and to routinely audit a
county receiving state assistance funds. The appeals conducted
by the Office of General Counsel for audit disputes are deleted so
that the program and the deputyship can handle these disputes.
The signature of the county judge and the additional wording on
the State of Texas purchase voucher that the payee agrees to re-
pay any funds paid in error are proposed for counties receiving
state assistance funds.

The proposed amendments to §14.2 delete the appeals con-
ducted by the Office of General Counsel on eligibility dispute
resolutions to leave the responsibility for program policy within
the deputyship.

Section 14.104 proposes amendments to increase the maximum
income limit deduction for the sponsor’s family to be consistent
with the Temporary Assistance to Needy Families (TANF) pro-
gram as required by the Health and Safety Code, Chapter 61.

Section 14.203 allows counties to choose how to pay inpatient
hospital services at the beginning of the calendar year rather
ethan the state fiscal year to simplify county administration.

Joe Moritz, Bureau Chief, Budget and Support Services, Health
Care Financing, has determined that for each year of the first
five-year period the sections are in effect, there will be no fiscal
implications on state or local government as a result of enforcing
or administering the sections as proposed. Mr. Moritz has also
determined that for the first five years the sections are in effect,
the public benefit anticipated will be simplified administration of
the program and compliance with state law. There will be no im-
pact on small businesses or micro-businesses to comply with this
section as proposed. This was determined by interpretation of
the rule that small businesses and micro-businesses will not be
required to alter their business practices in order to comply with
the rule as proposed. There are no anticipated economic costs
to persons who are required to comply with the amendments as
proposed. There is no anticipated impact on local employment.

A public hearing on the proposed amendments will be held at
10:00 a.m. on December 15, 2000, in the Public Hearing Room,
Texas Department of Health, 12555 Riata Vista Circle, Austin,
Texas, to accept comments on the proposal.

Comments on the proposed amendments may be submitted to
Kathy McCormick, Program Specialist, Indigent Health Care Di-
vision, Texas Department of Health, Mail Code Y-990,1100 West
49th Street, Austin, Texas 78756-6405, within 30 days of publi-
cation in the Texas Register.

SUBCHAPTER A. COUNTY PROGRAM
ADMINISTRATION
25 TAC 814.1, 814.2

The amendments are proposed under Health and Safety Code
Chapter 61 and Human Resources Code Chapters 22 and 32.
The department has rule making authority for CIHCP under
Chapter 15, §1.07, Acts of the 72nd Legislature, First Called
Session (1991). Government Code §2001.039 passed by the
76th Legislature, 1999 is implemented by this proposal.

The amendments affect the Health and Safety Code, Chapter

61.
814.1. County Program Administration.

(@) - (e) (No change.)

(f) Eligiblity requirements for counties applying for state as-

sistance.
(1) (No change.)

(2) Counties may not credit payments for the following to-

wards eligibility for state assistance:
(A) - (D) (No change.)
(E) county program administrative expensek;

(F) servicesthat were not paid by the county within 95
calendar days from the county’ s receipt of the bill. For SSI applicants,
the date of receipt is the day the applicant is determined CIHCP dligible
because their SSI application has been denied by the Socia Security
Administration.

(3) (No change.)
(g) Determining county eligibility for state assistance.
(1) (No change.)

PROPOSED RULES December 1, 2000 25 TexReg 11861



(2) If the eligibility systems review does not identify any

[(2) TheOfficeof the General Counsel conductsthe appeal

[serious] deficiencies in the county’s eligibility system, the county is and issues afinal decision within 45 days from the date the request for
eligible for state assistance when it reaches the 8.0% expenditure levebpeal is filed unless the parties agree to an extension:}

If deficiencies are identified, the county must correct the deficiencies
within five workdays of written notice before claiming state assistance

funds. F serious deficienciesthat cannot be corrected are identified, the
county is not eligible for state assistance funds. Serious deficiencies
are consistent misapplication of policy as stated in these rules and the
County Indigent Health Care Handbook.

(h) The department state-assistance-fund audits.

(e) [H]Agovernmental entity, hospital district, or provider of
assistance may appeal the final order of the department under Chapter
2001, Government Code, using the substantial evidence rule on appeal.

(f) [(g)] If a county discovers that a household intentionally
misrepresented information to receive benefits, the county may recover
the funds through household restitution or court action. Counties may
consult with the county attorney to develop a procedure for administer-

(1) The department may routinely audit a county that re-ing suspected fraud cases.

ceives state assistance fundshéBudit may oceur after the state as-
sistance fund is depleted or at the end of the state fiscal year.]
(2) - (4) (No change.)
[(5) If the county disagrees with the policy section’s deci-
sion on the audit report; the county may file a request to appeal the
[(6) The office of the general counsel conducts the appeal
hearing according to the department’s contract appeal rules}

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 17,
2000.

TRD-200008059

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: December 31, 2000

(i) The department administration of state assistance fundg-or further information, please call: (512) 458-7236
The following procedures are established to assist the department in . . .
its administration of state assistance funds and to assist counties in the

management of their programs.
(1) (No change.)

SUBCHAPTER B. DETERMINING
ELIGIBILITY

(2) After a county reaches the 8.0% expenditure level, the,
county must contact the department by telephone to encumber availab e5 TAC §14.104
state assistance funds to match expenditures that the commission@iise amendment is proposed under Health and Safety Code

court will be asked to authorize.

(A) The department provides the county with an ap-

proval code number for the state-assistance-encumbered funds.

Chapter 61 and Human Resources Code Chapters 22 and 32.
The department has rule making authority for CIHCP under
Chapter 15, §1.07, Acts of the 72nd Legislature, First Called
Session (1991). Government Code §2001.039 passed by the

(B) The county must complete the State of Texas pur-76th Legislature, 1999 is implemented by this proposal.

chase voucher form, entdedr rei mbursement from the state assi stance
fund provided under the County Indigent Health Care Program (the
Health and Safety Code, Chapter 61). The payee agrees to repay any
funds paid in error and acknowledges the state’s authority to collect

any funds paid in error," and the approval code number for the encum-
bered funds on the voucher, and submit the voucher to the department
within 30 days after the commissioners court authorizes the expendi-

tures. The county judge must sign and date the purchase voucher and

enter his or her telephone number. If the county does not submit the
purchase voucher within the 30-day period, the encumbered state as-

sistance funds become unencumbered.

(3)-(5) (No change.)
814.2. Eligibility Disputes and Fraud.

(@) -(d) (Nochange.)

[(e) 1 oneor moreof the involved entities are dissatisfied with
quest an appedl, which shall be a fair hearing. The following proce-
dures apply when the entity(ies) requests an appeal .}

[(1) Theentity(ies) must file the request for appeal by sub-
mitting a new EDRR, with the policy section’s decision and all other
relevant information, to the department’s Office of the General Coun-
of the policy section’s decision.]

The amendment affects the Health and Safety Code, Chapter
61.

§14.104.
(@) - (d) (Nochange.)
(e) Budgeting.

(1) - (4) (No change.)

(5) How to budget the income of the alien’s sponsor. Eli-
gibility staff must consider as unearned income available to the alien’s
household all the sponsor’s and sponsor’s spouse’s gross countable in-
come(s) after subtracting the following deductions:

(A) (No change.)

(B) an amount equal to the maximum income limit for
the sponsor’s family size as corresponds @8% of FPIL [the eur-
rent AFDC i needs amounts]. Include all members of the
household whom the sponsor claims or could claim as tax dependents;

(C)- (D) (Nochange.)
(f) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Income.
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Filed with the Office of the Secretary of State, on November 17,
2000.

TRD-200008060

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: December 31, 2000
For further information, please call: (512) 458-7236

¢ ¢ ¢

SUBCHAPTER C. PROVIDING SERVICES
25 TAC §14.203

The amendment is proposed under Health and Safety Code
Chapter 61 and Human Resources Code Chapters 22 and 32.
The department has rule making authority for CIHCP under
Chapter 15, §1.07, Acts of the 72nd Legislature, First Called
Session (1991). Government Code §2001.039 passed by the
76th Legislature, 1999 is implemented by this proposal.

The amendment affects the Health and Safety Code, Chapter
61.

814.203.
Services.

(@) - (b) (No change.)

milk, and shellfish laboratories, and voluntary environmental
laboratory accreditation.

An amendment to §73.22 proposes an increase in fees for labo-
ratories. This increase in fees is needed to recover the costs to
administer the laboratory certification program. An amendment
to §73.24 proposes removal of drinking water certification from
this section. Drinking water certification will be addressed in new
§73.25. New 873.25 is proposed to implement added Chapter
421 (Senate Bill 1238, Chapter 447, 76th Legislature 1999, Sub-
title E, Title 5, Health and Safety Code, "Accreditation of Environ-
mental Laboratories".) This legislation requires the department
to administer the program and the Board of Health (board) to
adopt rules and set fees to defray the cost of administering the
program. Adoption of the rules will allow the department to meet
the requirements to become a National Environmental Labora-
tory Accreditation Program approved accrediting authority.

Mr. Max Phillips, Laboratory Evaluation Officer, has determined
that for the first five-year period the sections are in effect, there
will be fiscal implications as a result of administering the sec-
tions as proposed. It is estimated that revenue generated by the
proposed fees will recover 96% of the cost to the department
to administer the program. The effect on state government will
be an estimated increase in revenue of approximately $204,265

Payments for Basic and Department Approved Optionaper year as a result of proposed fees. There will be fiscal implica-

tion to local governments participating voluntarily with these sec-
tions. It is estimated that these rules will result in an increased
cost of approximately $485 per year for microbiology laboratories

() The payment standards for the individual basic and departand a decreased cost of approximately $1370 for chemistry lab-

ment approved optional services are as follows:

(1) Inpatient and outpatient hospital care.

oratories operated by local governments participating voluntarily
with these sections of this rule. The increased costs for micro-
biology laboratories is due to the proposed increase in fees and

(A) The county must choose one of the following two increasing the number of proficiency testing samples from one
payment standards for inpatient hospital services, and use the one pdg-two each year. The decreased costs for chemistry laborato-

ment standard it selects for the duration obendar [state fiscal] year:
(i) - (i) (No change.)
(B) (No change.)
(2) - (7) (No change.)
(d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 17,

2000.

TRD-200008061

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: December 31, 2000
For further information, please call: (512) 458-7236

¢ ¢ ¢

CHAPTER 73. LABORATORIES
25 TAC §873.22, 73.24, 73.25

The Texas Department of Health (department) proposes
amendments to 8873.22, 73.24, and new 8§73.25 concerning
fees for laboratory services, the certification of drinking water,

ries is due to the reduction in costs when the department con-
ducts the on-site assessment as opposed to an approved third
party. There will be no fiscal implications to local governments
that choose not to participate.

Mr. Phillips has also determined that for each year of the first five
years the sections are in effect, the public benefit anticipated as
a result of enforcing the sections will be the development and
implementation of a voluntary accreditation program for environ-
mental laboratories consistent with national standards. Partic-
ipating laboratories will benefit from improvement in quality of
testing by increased adherence to industry standards which will
allow laboratories in Texas to compete with laboratories from
other states for federal fund contracts. The cost to micro-busi-
nesses, small businesses, or persons participating voluntarily
with these sections is approximately $885 per year for micro-
biology laboratories and $5170 per year for chemistry laborato-
ries. These costs are based on the proposed fees and estimated
costs for proficiency testing samples. There are no impacts to
micro-businesses, small businesses, or persons not participat-
ing with these sections. There is no anticipated impact on local
employment.

Comments on the proposal may be directed to Mrs. Sherry S.
Clay, Director, Quality and Regulatory Affairs Division, Texas
Department of Health, 1100 West 49th Street, Austin, Texas
78756-3199. Comments will be accepted for 30 days follow-
ing the date of publication of this proposal in the Texas Regis-
ter. In addition, a public hearing on the proposed section will be
held at 1:00 p.m., December 20, 2000, in the Texas Department
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of Health, Lecture Hall, Room K-100, 1100 West 49th Street,
Austin, Texas.

The amendments and new section are proposed under Health
and Safety Code, §421.003, which provides the board the au-
thority to set an accreditation fee in an amount sufficient to defray
the cost of administering Chapter 421; and 8421.005, which pro-
vides the board the authority to adopt rules to implement Chap-
ter 421 and minimum performance and quality assurance stan-
dards for accreditation of an environmental testing laboratory,
§812.031 - .032 which allows the board to establish fees for pub-
lic health services, and §12.001 which provides the board with
the authority to adopt rules for the performance of every duty
imposed by law on the board, the department, and the commis-
sioner of health.

The amendments and new section affect the Health and Safety
Code, Chapter 421.

§73.22.
(@) - (b) (No change.)
(c) Fees.

Fees

(1) The annual fees for certification of milkhalfish, and
environmental [drinking water and shellfish] laboratories and profi-
ciency testing for milk laboratories are as follows:

(A) antibiotic milk laboratories--$250;
(B) [€€)] milk industry laboratories--$400;
(C) [(B)] full service milk laboratories--$500;

(D)
laboratories)--$250;

(E) [(G)] shellfish laboratory--$500;]
(F) environmenta laboratory administrative fee --

$460;

(G) environmental laboratory microbiology category

[€E)] milk proficiency testing (non-Texas certified

(b) Definitions. The following words and terms, when used in
this section, shall have the following meanings unless the text clearly
indicates otherwise.

(1) (No change.)

(2) Certification--An official and legal approval granted by
the department to a laboratory, permitting analysis-gfhldng water]
milk [;] or shellfish samples in accordance with applicable federal and
state laws and rules based on the process outlined in this section. Cer-
tification means that a certified laboratory has been judged capable of
performing the analyses for which it is certified correctly. Certification
does not imply or mean that the department certifies the results pro-
duced by the certified laboratory.

(c) Certification application.

(1) An applicant laboratory must submit an application for
certification directly to the department on a form specified by the de-
partment. {ier drinking water laboratories; the application must be ac-
companied by evidence of assessment by adepartment-approved asses-
sor in the category for which certification isrequested or assessment by

the department if the department performs assessments]
(2) - (3) (No change.)

(4) A laboratory may apply for certification in a single
category or any combination of categories from among the following:

[chemistry-routine . chemistry-nitrate and nitrite; chem-

drinking water mrerebrelegy] milk analysis-antibiotics, milk anafy-
sis-raw, milk analysis-full service, or shellfish analysis-full service.
(5) - (6) (No change.)
(d) - (f) (No change.)
§73.25. \oluntary Environmental Laboratory Accreditation

(8 Purpose. This section establishes the procedures for certi-
fication or accreditation of environmental laboratories. For alabora-

fee -- $115;

(H) environmental laboratory radiochemistry category
fee -- $430;

(1) environmental Iaboratory chemistry category feefor

tory to be gpproved by the Texas Department of Health, the laboratory
must meet the requirements of this rule. A laboratory may apply for
National Environmental Laboratory Accreditation Program (NELAP)
accreditation if it chooses to meet the National Environmental Labora-
tory Accreditation Conference (NELAC) standards and become €ligi-

a single category $430;

(J) environmental laboratory chemistry category fee for
two categories $860;

(K) environmental laboratory chemistry category fee
for three categories-- $1290 and/or;

(L) environmenta laboratory chemistry category fee
for four or more categories -- $1720;

(2) - (5) (No change.)
(d) (No change.)

873.24. Certification of {Binking Water;] Milk[,-] and Shellfish Lab-
oratories

(@) Purpose.

ble for recognition by other states and agencies that require or accept
NELAP accreditation.

(b) Déefinitions. The following words and terms when used in
this section shall have the following meanings unless the context clearly
indicates otherwise.

(1) Accreditation - The recognition of alaboratory that is
certified by the department as meeting the NELAC Standards to con-
duct environmental analysis in those fields of testing listed in subsec-
tion (f) of this section.

(2) Certification - The recognition of a laboratory that is
certified by the department as meeting the standards outlined in the
Environmenta Protection Agency’s(EPA) Manua for the Certification
of Laboratories Analyzing Drinking Water, EPA 815-B-97-001, March

This section establishes the procedures fat997, to conduct environmenta anaysis in those specified fields of

[erinking water;] milk[;] and shellfish laboratories to become certified testing listed in subsection (f)(3) of this section.

laboratories under federal or state law.

(3) CWA - The Clean Water Act dso know as the Federal
Water Pollution Control Act.
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(4) Deficiency - A noncompliance with one or more of the

93-523), that requires the EPA to protect the quality of drinking water

requirements of this section.
(5 Environmentd laboratory - A scientific laboratory that:

(A) performs analyses to determine the chemical,
molecular, or pathogenic compounds of drinking water, wastewater,
hazardous wastes, soil, or ar for regulatory compliance purposes; and

in the United States by setting maximum allowable contaminant levels,
monitoring, and enforcing violations.

(20) SDWA - The Safe Drinking Water Act.

(21) Suspend - The temporary remova of a laboratory’s
accreditation or certification for a defined period of time to alow the

(B) iseither acommercial laboratory or environmental
laboratory that is required to be accredited under federd law.

(6) EPA - The United States Environmental Protection
Agency.

(7) Federal Water Pollution Control Act (Clean Water Act)
- The enabling legislation under 33 United States Code §81251 et seq.,
Public Law 92-50086, Stat. 816, that empowers EPA to set discharge
limitations, write discharge permits, monitor, and bring enforcement
action for non-compliance.

(8) Interim accreditation - The temporary accreditation sta-
tus, not to exceed six months, for alaboratory that has met al accredi-
tation criteria except for a pending on-site assessment, which has been
delayed for reasons beyond the control of the laboratory.

(9) Interim certification - The temporary certification sta-

laboratory time to correct deficiencies or area of non-compliance with
this rule.

(22) TNRCC - The Texas Natural Resources Conservation
Commission.

(c) Administration by department. The department shall ad-
minister the voluntary environmental laboratory accreditation program
established by the Health and Safety Code Chapter 421 and this sec-
tion.

(d) Implementation. Laboratoriescurrently certified by the de-
partment have two years from promul gation to comply with all require-
ments of this rule.

(e) Standards.

(1) A laboratory certified by the department pursuant to
this rule shall comply with the standards outlined in the EPA’s Manual

tus, not to exceed six months, for alaboratory that has met al certifi-

for the Certification of Laboratories Analyzing Drinking Water, EPA

cation criteriaexcept for a pending on-site assessment, which has been

815-B-97-001, March 1997, and is adopted by reference into thisrule.

delayed for reasons beyond the control of the laboratory.

(10) NELAC - The Nationa Environmental Laboratory
Accreditation Conference.

(11) NELAC Standards- Standardsthat include procedures
for cons stently evaluating and documenting the ability of Iaboratories
performing environmental measurements to meet nationally defined
standards established by the Nationa Environmenta Laboratory Ac-
creditation Conference.

(12) NELAP - The Nationa Environmenta Laboratory

This document is available for review during normal business hours at
the department’ sBureau of Laboratories, 1100 West 49th Street, Austin
Texas.

(2) A laboratory accredited by the department pursuant
to this rule shall comply with the consensus standards adopted at
the National Environmental Laboratory Accreditation Conference
(NELAC). The NELAC Constitution, Bylaws, and Standards, EPA
600/R-99/068, revised as of June 29, 2000, are adopted by reference
into this rule. These specifications are available for review during
norma business hours at the department’s Bureau of Laboratories,

Accreditation Program.

(13) NELAP approved accrediting authority - An accredit-
ing authority that has received recognition from NELAP.

(14) NELAP primary accrediting authority - The agency or
department designated at the Territory, State or Federa level astherec-

1100 West 49th Street, Austin Texas.

(3) A laboratory certified or accredited by the EPA is ap-
proved by the department.

(f) Certification and accreditation requirements. To become
certified or accredited, to renew certification or accreditation, or to be-

ognized authority with the responsibility and accountability for grant-

come recertified or reaccredited under this rule, alaboratory must:

ing NELAC accreditation for a specified field of testing.
(15) NELAP secondary accrediting authority - The territo-

(1) submit a completed application to the department, on
forms provided by the department that shall include:

ria, state of federa agency that grants NELAC accreditation to labora-
tories, based upon their accreditation by aNEL AP-recognized Primary
Accrediting Authority.

(16) Proficiency testing program - The aggregate of pro-
viding rigorously controlled and standardized environmental samples
to alaboratory for analysis, reporting of results, statistical evaluation
of the results and the callective demographics and results summary of
all participating laboratories.

(17) Proficiency testing study provider - Any person, pri-

the lega name of the laboratory;

the name of the laboratory owner;

the laboratory mailing address;
the full address of location of the laboratory;

the laboratory hours of operation;

CRGRCRGRCHES

adescription of qualifications of key personnel and
technical employeses;

vate party, or government entity that meets stringent criteriato produce
and distribute NELAC proficiency testing samples, evaluate study re-
sults againgt published performance criteria and report the results.

(18) Revoke- Toremove alaboratory’s certification or ac-
creditation or the gpproval for a certified or accredited laboratory to
perform one or more specified methods.

(19) SafeDrinking Water Act (SDWA) - The enabling leg-
islation, 42 United States Code 8§8300f et seq. (1974), (Public Law

(G) the name and daytime phone number of the labora-
tory director;

(H) the name and daytime phone number of the labora-
tory quality assurance officer;

(1) the name and daytime phone number of the labora-
tory contact person;
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(J) anindicationof classof laboratory for which thelab-
oratory isapplying for certification or accreditation under thisrule; and

(B) the laboratory submits to the department a com-
pleted application, copies of the laboratory’s three most recent profi-

(K) the laboratory’s qudity assurance plan and doc-
umentation of the laboratory’s implementation and adherence to the
guality assurance plan.

(2) beenrdledin aproficiency testing program and meet
all requirements of subsection (i) of this section;

(3) apply for approval to analyze at least one analyte or in-
terdependent analyte group by a method the department may approve
under this rule from the following categories:

(A) Safe Drinking Water Act (SDWA) - microbiology
certification.

(B) SDWA - microbiology, routine inorganic chemistry,
metals inorganic chemistry, volatile organic chemistry, synthetic or-
ganic chemistry group I, synthetic organic chemistry group 1, synthetic
organic chemistry group |11, chemistry disinfectant byproducts, limited
chemistry analysis, and radiochemistry accreditation.

(C) CleanWater Act (CWA) - microbiology, routine in-
organic chemistry, metals inorganic chemistry, volatile organic chem-
istry, synthetic organic chemistry group |, synthetic organic chemistry
group I, synthetic organic chemistry group IlI, chemistry disinfectant

ciency test results, and its written quality assurance manual;

(C) the laboratory submits to the department a copy of
its most recent (less than two years old) on-site assessment report from
the accrediting authority or from the accrediting authority’ s delegated
assessor body, together with a current copy of the laboratory’s certifi-
cation and listing the categories, analytes, and methods accredited; and

(D) the department determines that the out-of -state cer-
tification program is equivalent to the requirements of this rule.

(2) An out-of-gtate laboratory shall be eligible for recipro-
cal accreditation to perform environmental sample analyses provided:

(A) the laboratory is accredited by an agency recog-
nized as a NELAP approved accrediting authority for those fields of
testing in which the laboratory is requesting accreditation pursuant to
this rule;

(B) the laboratory submits to the department a com-
pleted application, copies of the laboratory’s three most recent profi-
ciency test results, and its written quality assurance manual; and/or

(C) the laboratory submits to the department a copy of
its most recent (less than two years old) on-site assessment report from

byproducts, limited chemistry analysis, and radiochemistry accredita-

the accrediting authority or from the accrediting authority’ s delegated

tion.

(4) pay all fees under §73.22 of this title prior to the is-
suance of certification or accreditation;

(A) out-of-state laboratories that meet requirements
through reciprocity are exempt from category fees;

(B) laboratories that meet on-site assessment require-

assessor body, together with a current copy of the laboratory’s accred-
itation and listing the categories, analytes, and methods accredited.

(3) If upon review of the required documents, the depart-
ment determines that the out-of-state certificate is equivalent to the
requirements of this rule, the department will not require an on-site
assessment by its assessors and certification or accreditation shall be
granted after the assessed fees are paid.

mentsthrough approved third-party assessors are exempt from category
fees.

(5) passan on-site assessment by meeting all reguirements

(4) If upon review of the required documents, the depart-
ment determines that the out-of-state certificate is not equivalent or
cannot determine if the out-of-state certificate is equivalent to the re-

of subsection (j) and (k) of this section, and

(6) submit a statement of compliance signed and dated by
the laboratory owner, director, or quality assurance officer that shall
include:

(A) an acknowledgment that the applicant understands
that, once certified or accredited, the laboratory must continually com-
ply with this rule and shall be subject to the penalties provided in this
rule for failure to maintain compliance;

(B) an acknowledgment that the department may make
unannounced assessments and that arefusa to alow entry by the de-
partment’ s representatives is grounds for denial or revocation of certi-
fication or accreditation;

(C) a statement that the applicant laboratory will per-

quirements of thisrule, the department will notify, in writing, the appli-
cable accrediting authority and the laboratory. However, the laboratory
is to be notified only in situations where no administrative or judicial
prosecution is contempl ated.

(5) If the laboratory has its certification or accreditation
downgraded in total or in part by the laboratory’ s primary accrediting
authority, the laboratory shall notify the department within 30 days of
notification of the intent to downgrade by the primary accrediting au-

thority.

(h) Proficiency testing requirements. For a certified or accred-
ited laboratory to become approved or to maintain approval for an an-
alyte or an interdependent analyte group by a specific method, the lab-
oratory shall, at its own expense meet the proficiency testing require-
ments of this subsection.

form dl proficiency testing studies according to the accepted method
and in accordance with the department requirements; and

(D) astatement that thereis no misrepresentation in the

(1) The laboratory shall enroll and participate in a pro-
ficiency testing program for each analyte or interdependent analyte
group. For each analyte or interdependent analyte group for which

information provided in the application.

(9) Certification and accreditation of laboratories outside the
State of Texas.

(1) The department shall certify an out-of-state |aboratory
to perform environmental sample andysis provided:

(A) the laboratory is accredited by an accrediting au-
thority for those fields of testing in which the laboratory is requesting
certification pursuant to this rule;

proficiency testing is not available, the laboratory shall establish,
maintain, and document the accuracy and reliability of its procedures
through a system of interna quality management.

(2) Thelaboratory shall participate in more than one profi-
ciency testing program if necessary to be eval uated to obtain or main-
tain approva to anayze an analyte or interdependent analyte group.
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(3) Thelaboratory shal, prior to obtaining approval, notify
the department of the authorized proficiency testing program or pro-

(C) permitting anyone other than bona fide laboratory
empl oyees who perform the anayses on a day-to-day basisfor the lab-

gramsin which it has enrolled for each analyte or interdependent ana-

oratory to participate in the generation of data or reporting of results.

lyte group.
(4) The laboratory shall follow the proficiency testing

(14) Thelaboratory shall maintain acopy of al proficiency
testing records, including analytical worksheets and proficiency testing

provider's instructions for preparing the proficiency testing sample

provider report of results.

and shall analyze the proficiency testing sample as if it were a client
sample.

(5 The laboratory shal notify the department before the
laboratory changes enrollment in an authorized proficiency testing pro-
gram.

(6) The laboratory shall direct the proficiency testing

(i) On-site assessments.

(1) Thelaboratory shall ensure that its documented Quality
System, analytica methods, quality control data, proficiency test data,
laboratory standard operating procedures, and other records needed to
verify compliance with this rule are available for review during the
on-site laboratory assessment. The laboratory shall alow the depart-

provider to send, either in hard copy or eectronically, a copy of each

ment’s authorized personnel to examine records; observe the labora-

evaluation of the laboratory’s proficiency testing study results to the

tory’ sprocedures, facilities, and equipment; and interview staff as nec-

department. Thelaboratory shall alow the proficiency testing provider

essary to determine such compliance.

to release al information necessary for the department to assess the
laboratory’s compliance with this rule. Out-of-state laboratories may
submit a copy of the original report results.

(7) Proficiency testing providers shdl evaluate resultsfrom

(2) An assessment report shall be issued to the laboratory
documenting any deficiencies found by the assessor. An assessment
report shall be submitted to the laboratory within 30 calendar days of
the on-site assessment.

all proficiency testing studies using NEL AC-mandated acceptance cri-
teriadescribed in Chapter 2, Appendix A, of the NELAC standards.

(8) In each caendar year, the laboratory shall complete at
least two separate proficiency testing studies for each analyte or inter-
dependent analyte group. The department may determine the months
of participation in the proficiency testing program.

(9) Thelaboratory shal be successful in at least two of the

(3) Thedepartment is authorized to conduct on-site assess-
ments of the laboratory at any time during normal business hours.

(4) An on-site assessment shall be conducted prior to the
issuance of certification or accreditation. Thereafter, an on-site assess-
ment shall be conducted every two years. If the laboratory completes
all of the requirements for continued accreditation or certification ex-
cept that of an on-site assessment because the department is unable to

most recent three proficiency testing studies for each field of testing,

schedul e the assessment, the department may issue interim certification

subgroup, or analytes for which it is accredited.

(10) The laboratory shall be successful in at least one of
the most recent two proficiency testing studies for each field of testing,

or accreditation for a period not to exceed six months.

(5 The department shall adopt procedures specifying the
application criteriafor acceptance and approval of approved third-party

subgroup, or analytes for which it is certified.

(11) Thelaboratory shal be successful in at least one pro-
ficiency testing study annually for each SDWA method for whichiitis
certified or accredited.

(12) The certified or accredited laboratory shall not:

(A) discuss the results of a proficiency testing study
with any other laboratory until after the deadline for receipt of results
by the proficiency testing provider;

(B) if the laboratory has multiple testing Stes or sepa-
rate location, discuss the results of a proficiency testing study across
sites or locations until after the deadline for receipt of results by the
proficiency testing provider;

(C) send proficiency testing samplesor portionsof sam-
ples to another laboratory to be tested; or

(D) knowingly receive a proficiency testing samples
from another laboratory for anaysis and fail to notify the department
of the receipt of the other laboratory’s sample within five business

days of discovery.
(13) Thefollowing are strictly prohibited:

(A) performing multiple analyses (replicates, dupli-

laboratory accreditation organizations.

(j) Corrective action reports in response to on-site assessment

(1) A corrective action report must be submitted by the lab-
oratory to the primary accrediting authority in response to any assess-
ment report received by thelaboratory after an on-site assessment. The
corrective action report shall include the action that the |aboratory shall
implement to correct each deficiency and the time period required to
accomplish the corrective action.

(2) After being notified of deficiencies, the laboratory shall
have 30 calendar days from the date of receipt of the assessment report
to provide a corrective action report.

(3) The primary accrediting authority shall respond to the
action noted in the corrective action report within 30 calendar days of
receipt.

(4) If the corrective action report (or a portion) is deemed
unacceptable to remediate a deficiency, the laboratory shall have an
additional 30 calendar days to submit arevised corrective action report.

(5) If the corrective action report is not acceptable to the
primary accrediting authority after the second submittal, the laboratory
shall have accreditation revoked for dl or any portion of its scope of ac-
creditation for any or all of afield of testing, method, or analyte within

cates) which are not normally performed in the course of analysis of

afied of testing.

routine samples,
(B) averagingtheresultsof multipleanaysesfor report-

(6) All information included and documented in an assess-
ment report and the corrective action report are considered to be public

ing when not specifically required by the method; or

information and are to be released.

(7) If the laboratory fails to implement the corrective ac-
tions as stated in their corrective action report, accreditation for fields
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of testing, specific methods, or analytes within those fields of testing
shall be revoked.

(8) Proprietary data, confidential businessinformation and

(m) Period of certification.

(1) Theperiod of certification shal be 24 months from the
date of issuance.

classified national security information will beexcluded from all public
records.

(k) Method Approval.

(1) An goplicant laboratory must request approval to ana-
lyze for an analyte or interdependent analyte group as part of its ap-

(2) Torenew certification, alaboratory shall reapply to the
department and meset al requirements for certification prior to the ter-
mination of their certification.

(n) Display of certificate. A current certificate or accreditation
document shall be displayed at al time in a prominent place in each

plication for certification or accreditation or renewal of certification or

certified or accredited laboratory where it may be viewed by the public.

accreditation. The laboratory must specify the method by which the
analysis shall be performed. Approval to analyze for an analyte or in-
terdependent analyte group by the specific method upon application for
certification or accreditation or renewal of certification or accreditation
shall be granted only after an on-site assessment. The applicant labo-

ratory shall:
(A) provide documentation that it has the necessary

(0) Contracts, records, and reports. The Texas Natural Re-
source Conservation Commission (TNRCC) isthe state agency that has
primary responsibility for implementing the safe drinking water pro-
gram. Contractsfor compliance testing must be made with the TNRCC
prior to analysis. Subcontracting of compliance samples shall be made
only with the approval of the TNRCC. Reports of results must be made
in the form, style, manner, and frequency specified by the TNRCC.

equipment and trained technical employees to perform the test;

(B) provide documentation that the laboratory has
passed two proficiency testing studies for analyte(s) or interdependent
analyte group(s) in question;

(C) provide its standard operating procedure for the
method used for the analyte(s) in question;

(D) provide documentation of its initial demonstration
of analytical capability; and

(E) provide documentation establishing the labora-
tory’ s method detection limit for the analyte.

(2) Atany time alaboratory may request approval to ana-
lyze for additional analyte or interdependent analyte groups or to an-
alyze by additional methods by submitting a written request together

Laboratories are required to maintain records of compliance samples
as follows:

(1) chemical analyses for ten years,

(2) lead and copper analyses for 12 years,

(3) microbiologica analyses for five years, and

(4) radionuclide analysesfor ten years.
(p) Denid and revocations.

(1) The department is authorized to deny, suspend, limit,
or revoke the accreditation of any laboratory that does not comply with
the requirementsin the NELAC Standards and thisrule.

(2) Thedepartment is authorized to deny, suspend, limit, or
revoke the certification of any laboratory that does not comply with the

with the documentation required in subsection (1) of this section. The

requirementsin the EPA’'s Manual for the Certification of Laboratories

department may require an on-site assessment prior to the granting of

Andyzing Drinking Water, EPA 815-B-97-001, March 1997, and this

approval.

(3) Thedepartment shall approve the analyte or interdepen-
dent analyte group by the specific method that meets the requirement

rule.

(3) In determining the denial, revocation, suspension, or
limitation, the department shall consider such factors as the gravity of

of thisrule.

(4) SDWA methods of andysis shall be as specified in
40 Code of Federal Regulations Chapter 141 of the Nationa Primary
Drinking Water Regulation, or by any aternative analytical technique
as specified by the department and approved by the Administrator of

the offense, the danger to the public of the offense, theintent of the vi-
olation, the extent of the violation, and the proposed correction of the

problem.

(4) The department is authorized to immediately suspend
the certification or accreditation of a laboratory when the department

the EPA under 40 Code of Federal Regulations §141.27.

(5 CWA methods of analysis shall be as specified in 40
Code of Federa Regulations Chapter 136, Guidelines Establishing Test
Procedures for the Analysis of Pollutants, or by any alternative analyt-

determines that any condition in the laboratory presents a clear and
present danger to public health and safety.

(5 Any laboratory, which hasits certification or accredita-
tion, revoked, denied, suspended, or limited shall be alowed to apply

ical technique as specified by the department and approved by the Ad-

for afair hearing conducted by the department if requested in writing

ministrator of the EPA under 40 Code of Federal Regulations §136.3.

within 30 days of receipt of the notice. The hearing will be conducted

(6) The department adopts by reference the federal regu-
lations referred to in paragraph (4) and (5) of this subsection. These
documents are availablefor review during normal business hours at the
department’ s Bureau of Laboratories, 1100 West 49th Street, Austin

using the department’s fair hearing proceduresin Chapter 1, Subchap-
ter C of thistitle (relating to Fair Hearing Procedures).

(a) Changes of name or ownership. A certified or accred-
ited laboratory that changesits name, business organizationa status, or

Texas.
() Period of accreditation.

(1) Theperiod of accreditation shall be 12 months from the
date of issuance.

(2) Torenew accreditation, alaboratory shall reapply to the
department and meet al requirements for accreditation prior to the ter-
mination of their accreditation.

ownership must report the change in writing to the department within
30 days of the change.

(r) Technica Committee.

(1) The department shall establish one or more technical
committees for the assistance in interpretation of requirements and for
advising the department on the technical matters relating to the opera-
tion if its environmenta laboratory accreditation program.
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(2) Appointmentsto the committee shall be madefrom lists
of nominees solicited by the department, and shall provide adequate
representation of interested parties and environmental laboratories sub-

ject to this rule.

(3) The department shall determine the terms of office of
appointees. All committee members shall serve without compensation
and shall pay their own expensesincurred as aresult of attending mest-
ings or engaging in any other activity pursuant to this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 20,
2000.

TRD-200008098

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: December 31, 2000
For further information, please call: (512) 458-7236

¢ ¢ ¢

3062). No comments were received as a result of the publication
of the notice.

Robert D. Sowards, Jr., Director, Manufactured Foods Division,
has determined that for each year of the first five years the sec-
tions are in effect, there will be no fiscal implication to the state
or local government as a result of enforcing or administering the
sections as proposed.

Mr. Sowards also has determined that for each year of the first
five years the sections are in effect, the public health benefits an-
ticipated as a result of enforcing or administering the sections will
be the improved identification of the manufacturer and improved
confidence in the safety of the source water. There are antic-
ipated economic costs to small businesses, micro businesses
and persons who are required to conduct source water sampling
of $145 per year and an additional $248 every three years. There
will be no impact on local employment.

Comments on the proposal may be submitted to Robert D.
Sowards, Jr., Director, Manufactured Foods Division, Texas
Department of Health, 1100 West 49th Street, Austin, Texas
78756, (512) 719-0243. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.

25 TAC §8229.111-229.120

(Editor's note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room

CHAPTER 229. FOOD AND DRUG
SUBCHAPTER G. MANUFACTURE,

STORAGE, AND DISTRIBUTION OF ICE SOLD
FOR HUMAN CONSUMPTION INCLUDING ICE
PRODUCED AT POINT OF USE

The Texas Department of Health (department) proposes the re-
peal of existing 8§229.111 - 229.120, and the adoption of new
8§8§229.111 - 229.115, concerning the manufacture, storage, and
distribution of ice sold for human consumption, including ice pro-
duced at point of use. New §8229.111 - 229.115 covers general
provisions; definitions; source water; labeling of packaged ice;
and ice equipment.

Sections 229.111 - 229.120 are being proposed for repeal be-
cause the rules have not been updated since 1976 and many of
the sections contain outdated references or are covered under
more recent rules such as 25 Texas Administrative Code (TAC),
Chapter 229, Food and Drug, Subchapter N, Current Good Man-
ufacturing Practice and Good Warehousing Practice in Manufac-
turing, Packing or Holding Human Food. The new sections re-
organize and rewrite the requirements resulting in content that
reflects current practices in the industry.

Pursuant to the Government Code, 8§2001.39, each state
agency is required to review and consider for readoption each
rule adopted by that agency. The current rules have been
reviewed and the department has determined that reasons
for adopting the sections continue to exist. However, because
many of the sections contain outdated references or are covered
under more recent rules such as 25 TAC, Chapter 229, Food
and Drug, Subchapter N, Current Good Manufacturing Practice
and Good Warehousing Practice in Manufacturing, Packing or
Holding Human Food, the current rules are being repealed and
new rules are being proposed.

The department published a Notice of Intention to Review
for 88229.111 - 229.120 as required by Government Code,
§2001.039 in the Texas Register on April 7, 2000 (25 TexReg

245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Health and Safety Code,
8431.241, which provides the department with the authority to
adopt necessary regulations pursuant to the enforcement of
Chapter 431; and §12.001, which provides the Texas Board
of Health (board) with the authority to adopt rules for the
performance of every duty imposed by law on the board, the
department, and the commissioner of health.

The proposed repeals affect the Health and Safety Code, Chap-
ter 431, Chapter 12; and the Government Code §2001.039, as
passed by the 76th Legislature.

§229.111. Quality of Water.
§229.112. Water Systems.

§229.113. Ice Plant Equipment.
§229.114. Equipment Contamination.
§229.115. Air.

§229.116. |Ice Storage Vaults.
§229.117. Delivery of Ice.

§229.118. Crushed Ice.

§229.119. Steam Sterilization.
§229.120. Toilet Facilities.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on November 17,
2000.

TRD-200008052

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: December 31, 2000
For further information, please call: (512) 458-7236
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25 TAC §8229.111-229.115

The new sections are proposed under the Health and Safety
Code, 8431.241, which provides the department with the author-
ity to adopt necessary regulations pursuant to the enforcement
of Chapter 431; and §12.001, which provides the Texas Board
of Health (board) with the authority to adopt rules for the perfor-
mance of every duty imposed by law on the board, the depart-
ment, and the commissioner of health.

The proposed new sections affect the Health and Safety Code,
Chapter 431, Chapter 12; and the Government Code §2001.039,
as passed by the 76th Legislature.

§229.111. General Provisions.

The sectionswill supplement §§229.181 - 229.184 of thistitle (relating
to Licensure of Food Manufacturers and Food Wholesalers - Includ-
ing Good Manufacturing Practices and Good Warehousing Practicesin
Manufacturing, Packing and Holding Human Food), and §§229.211 -
229.222 of thistitle (relating to Current Good Manufacturing Practice
and Good Warehousing Practice in Manufacturing, Packing, or Hold-

ing Human Food).
§229.112. Definitions.

The following words and terms, when used in these sections, shall per-
tain to ice production and shall have the foll owing meanings unless the
context clearly indicates otherwise.

(1) Approved laboratory - An approved laboratory is one
which is acceptable to the department, certified by the U.S. Environ-
mental Protection Agency (EPA), or certified by the primacy enforce-
ment authority in any state which has been granted primacy by EPA or
certified by athird party organization acceptable to a primacy state.

(2) Approved source (when used in reference to a plants
product water or operations water) - A source of water and the water
there from, whether it be from a spring, artesian well, drilled well, mu-
nicipal water supply, or any source, that has been inspected and the
water sampled, analyzed, and found to be safe and sanitary quality ac-
cording to applicable laws and regulations of State and local govern-
ment agencies having jurisdiction. The presencein the plant of current
certificates or notifications of approva from the government agency or
agencies having jurisdiction congtitutes approval of the source and the

water supply.
(3) Department - The Texas Department of Health.

§229.113. Source Water.

(8 Requirements for approved source. Sourcesin Texas shall
comply with the following requirements:

(1) Public water systems. Sources in Texas which are pub-
lic water systems shall comply with the Texas Health and Safety Code,
Chapter 341, Subchapter C, concerning drinking water standards and
rules adopted thereunder by the Texas Natural Resource Conserva-
tion Commission, 30 Texas Administrative Code (TAC), §§290.101
- 290.122 (relating to Drinking Water Standards Governing Drinking
Water Quality and Reporting Requirements for Public Water Supply
Systems), and 30 TAC, §8§290.38 - 290.47 (relating to Rules and Reg-
ulations for Public Water Systems);

(2) Other sources. Any other sources in Texas shal com-
ply with 30 TAC, §§290.101 - 290.122 concerning drinking water stan-
dards and 30 TAC, §8290.38 - 290.43 and §290.46 concerning rulesand
regulations for public water systems.

(3) Compliance with these sections is required as if the
source were a public water system.

(b) Sampling requirements.

(1) Approved community public water systems as defined
by 30 TAC §290.38(8) and (41) (relating to Definitions). No additional
source water sampling is required.

(2) Source water obtained from other than a public water
system. Source water obtained from other than a community public
water system shall be sampled in accordance with 30 TAC, §§290.101
- 290.122 for transient non-community water systems.

§229.114. Labeling of Packaged Ice

(8 Packaged ice shall be labeled according to Heath and
Safety Code, Chapter 431, and Title 21, Code of Federa Regulations,
Part 101, Food Labdling.

(b) Label information shall include:
(1) the common name of the food,

(2) an accurate declaration of the net weight; and

(3) the name and place of business of the manufacturer,
packer, or distributor.

(c) Thelabel should bear acode representing the package date
and location for positive lot identification in the event of product recalls
or customer natifications. If packaged ice is distributed without such
coding, al ice products may be included within the scope of any recall
or notification.

§229.115.

(8 Ice equipment. Equipment used in ice plants or as part of
the facilities producing ice at point of use including, but not limited
to, portable can fillers, core sucking devices, drop tubes, tank lids, ice
cans, ice manufacturing, and ice dispensers shall be handled and main-
tained in such a manner asto prevent contamination. Equipment shall
be located away from areas that could cause contamination such as toi-
lets, vestibules, and openings to the outside. If a any time equipment
is suspected as having been contaminated by improper handling, this
equipment shall be sanitized.

Ice Equipment.

(b) Block ice equipment. In order to minimize the possibility
of contamination of ice during freezing, the operator employed on the
tank floor shall use footwear which is limited to use only on the tank
room floor. Thisfootwear cannot be worn when leaving the tank room
floor for any purpose. Only authorized persons are to be permitted
on the tank room floor or within the ice storage rooms. Signs shall
be posted stating that o