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OFFICE OF THE
 ATTORNEY GENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code. Title 4,
§402.042, and numerous statutes, the attorney general is authorized to write advisory opinions
for state and local officials. These advisory opinions are requested by agencies or officials when
they are confronted with unique or unusually difficult legal questions. The attorney general also
determines, under authority of the Texas Open Records Act, whether information requested for
release from governmental agencies may be held from public disclosure. Requests for opinions,
opinions, and open records decisions are summarized for publication in the Texas Register. The
attorney general responds  to many requests for opinions and open records decisions with letter
opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the attorney general unless and until it is modified or overruled by a
subsequent letter opinion, a formal Attorney General Opinion, or a decision of a court of record.
You may view copies of opinions at http://www.oag.state.tx.us. To request copies of opinions,
please fax your request to (512) 462-0548 or call (512) 936-1730. To inquire about pending
requests for opinions, phone (512) 463-2110.



Request for Opinions

RQ-0318-JC

Mr. Jim Nelson, Commissioner of Education, Texas Education
Agency, 1701 North Congress Avenue, Austin, Texas 78701-1494

Re: Whether a school trustee may serve as a volunteer teacher in her
district (Request No. 0318-JC)

Briefs requested by January 7, 2001

RQ-0319-JC

Mr. Charles W. Heald, P.E. Executive Director, Texas Department of
Transportation, 125 East 11th Street, Austin, Texas, 78701-2483

Re: Whether state highway revenues may be invested in a toll road
project without a requirement for repayment (Request No. 0319-JC)

Briefs requested by January 7, 2001

RQ-0320-JC

Mr. Jose Montemayor, Commissioner of Insurance, Texas Department
of Insurance, 333 Guadalupe, Austin, Texas 78714-9104

Re: Whether a bank may notify its customer that his records have been
subpoenaed (Request No. 0320-JC)

Briefs requested by January 7, 2001

RQ-0321-JC

Ms. Sandy Smith, Executive Director, Texas Board of Professional
Land Surveying, 7701 North Lamar, Suite 400, Austin, Texas 78752

Re: Application of the Professional Services Procurement Act to con-
tracts involving land surveyors (Request No. 0321-JC)

Briefs requested by January 8, 2001

RQ-0322-JC

The Honorable Michael P. Fleming, Harris County Attorney, 1019
Congress, 15th Floor Houston, Texas 77002-1700

Re: Use of an omnibus resolution to direct a public resale of tax fore-
closed property (Request No. 0322-JC)

Briefs requested by January 8, 2001

TRD-200008796
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: December 18, 2000
For further information, please call 512- 463-2110

♦ ♦ ♦
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 EMERGENCY RULES
An agency may adopt a new or amended section or repeal an existing section on an emergency
basis if it determines that such action is necessary for the public health, safety, or welfare of this
state. The section may become effective immediately upon filing with the Texas Register, or on a
stated date less than 20 days after filing and remaining in effect no more than 120 days. The
emergency action is renewable once for no more than 60 additional days.

Symbology in amended emergency sections. New language added to an existing section is
indicated by the text being underlined.  [Brackets] and strike-through of text indicates deletion of
existing material within a section.



TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 20. COTTON PEST CONTROL
SUBCHAPTER C. STALK DESTRUCTION
PROGRAM
4 TAC §20.22

The Texas Department of Agriculture (the department) adopts on
an emergency basis, an amendment to §20.22, concerning the
authorized cotton destruction dates in Pest Management Zone 6
(Zone 6). A prior emergency amendment filed on November 30,
2000, and scheduled to be published in the Texas Register on
December 15, extended the cotton destruction date for Zone 6,
to December 14, 2000, and also extended the destruction dead-
line for Zone 7 to December 30. That emergency amendment is
now being amended to extend the cotton destruction deadline,
for Zone 6 only, through January 13, 2001.

The department is acting on behalf of cotton farmers in Zone 6,
which includes Bastrop, Burnet, Caldwell, Comal, Guadalupe,
Hays, Lee, Milam, Travis, and Williamson counties. The de-
partment believes that extending the cotton destruction date for
these counties is both necessary and appropriate. This exten-
sion is effective only for the 2000 crop year.

Adverse weather conditions have created a situation compelling
an immediate extension of the cotton destruction date for these
counties. The unusually wet weather prior to the cotton destruc-
tion period followed by cool temperatures that has minimized dry-
ing has prevented many cotton producers from destroying cotton
by the December 14 deadline. A failure to act to further extend
the cotton destruction deadline could create a significant eco-
nomic loss to Texas cotton producers and the state’s economy.

The emergency amendment to §20.22(a) will extend the date for
cotton stalk destruction in Zone 6 through January 13, 2001.

The amendment is adopted on an emergency basis under the
Texas Agriculture Code, §74.006, which provides the Texas De-
partment of Agriculture with the authority to adopt rules as nec-
essary for the effective enforcement and administration of Chap-
ter 74, Subchapter A; §74.004, which provides the department
with the authority to establish regulated areas, dates and appro-
priate methods of destruction of stalks, other parts, and products
of host plants for cotton pests and provides the department with
the authority to consider a request for a cotton destruction ex-
tension due to adverse weather conditions; and the Government
Code, §2001.34, which provides for the adoption of administra-
tive rules on an emergency basis, without notice and comment.

§20.22. Stalk Destruction Requirements

(a) Deadlines and methods. All cotton plants in a pest man-
agement zone shall be destroyed, regardless of the method used, by the
stalk destruction dates indicated for the zone. Destruction shall be ac-
complished by the methods described as follows:
Figure: 4 TAC §20.22(a)

(b) - (c) (No change.)

Filed with the Office of the Secretary of State, on December 14,

2000.

TRD-200008688
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective date: December 15, 2000
Expiration date: January 15, 2001
For further information, please call: (512) 463-4075

♦ ♦ ♦
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 PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing
material within a section.



TITLE 1. ADMINISTRATION

PART 7. STATE OFFICE OF
ADMINISTRATIVE HEARINGS

CHAPTER 155. RULES OF PROCEDURE
1 TAC §155.45

The State Office of Administrative Hearings proposes amend-
ments to §155.45 concerning the procedure for requesting par-
ticipation by telephone or videoconferencing in hearings before
the Office. While the Office does not yet have the ability to video-
conference, reference to videoconferencing has been retained
in the rule, so that a process will be in place when videoconfer-
encing is effectuated. The proposed amendments accomplish a
number goals derived from the Office’s experience with the cur-
rent rule for almost three years. First, the four factors movants
must address under the current rule are eliminated because the
overwhelming majority of such motions are uncontested. Sec-
ond, the sentence following the four factors in the current rule is
eliminated because it is redundant. Third, the "good cause" re-
quirement in the current rule is replaced by a less burdensome
requirement that movants state the reasons for the request. Fi-
nally, the amendments provide that uncontested requests will be
granted without the necessity of issuing orders, while preserving
the ALJ’s discretion to deny such requests.

Paul Elliott, Director of Hearings, has determined that for the first
five-year period the amended rule is in effect, there will be no
fiscal implications for state or local government as a result of
enforcing or administering the rule.

Paul Elliott, Director of Hearings, also has determined that for
the first five-year period the amended rule is in effect the public
benefit anticipated as a result of the rule will be to ensure more
streamlined procedures for participants in contested case hear-
ings who seek participation by telephone or videoconferencing.
There will be no effect on small businesses as a result of enforc-
ing the rule. There is no anticipated economic cost to individuals
who are required to comply with the proposed rule.

Written comments must be submitted within 30 days after
publication of the proposed amendments in the Texas Register
to Debra Anderson, Paralegal, State Office of Administrative
Hearings, P.O. Box 13025, Austin, Texas 78711-3025, or by
facsimile to (512) 936-0770, or by e-Mail at debra.ander-
son@soah.state.tx.us.

The amended rule is proposed under Government Code, Chap-
ter 2003, §2003.050, which authorizes the State Office of Ad-
ministrative Hearings to conduct contested case hearings and
requires adoption of hearings procedural rules, and Government
Code, Chapter 2001, §2001.004, which requires agencies to
adopt rules of practice setting forth the nature and requirements
of formal and informal procedures.

The proposed amendments affect Government Code, Chapters
2001 and 2003.

§155.45. Participation by Telephone.

(a) [Upon timely motion containing the pertinent telephone
number(s), a]A party may request to appear by telephone or videocon-
ferencing or to present the testimony of a witness by such methods[.],
upon timely motion stating thereason(s) for therequest and containing
the pertinent telephone number(s). [The party requesting to appear or
present testimony by telephoneor videoconferencing hastheburden to
show that good cause exists for the granting of the request.]A timely
motion that isunopposed will bedeemed granted without thenecessity
of an order, unlessdenied by ALJ order.[Unlessall parties agreeto the
request, the requesting party must demonstrate:]

[(1) how witnesses will be separated;]

[(2) how coaching of witnesses will be prevented;]

[(3) why observing awitness’sdemeanor isnot essential to
the case; and,]

[(4) how the witness’s identity will be verified. If the re-
quest is granted, a party may appear or a witness may testify by tele-
phone or videoconferencing if each participant in the hearing has an
opportunity to participate in and hear the proceeding.]

(b) - (e) (No change.)

PROPOSED RULES December 29, 2000 25 TexReg 12873



This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 15,

2000.

TRD-200008706
Paul Elliott
Director of Hearings
State Office of Administrative Hearings
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 475-4931

♦ ♦ ♦
TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 19. QUARANTINES
SUBCHAPTER J. RED IMPORTED FIRE ANT
QUARANTINE
4 TAC §19.101

The Texas Department of Agriculture (the Department) proposes
an amendment to §19.101(b) concerning red imported fire ant
quarantine. The amendment is proposed to add Mills County to
the areas listed as quarantined.

During March 2000, a detection survey was conducted in Mills
County for the presence of red imported fire ant. The results
indicated widespread infestation of the pest. The proposed
amendment adds Mills County to the list of quarantined areas,
thereby restricting the movement of quarantined articles when
transported from Mills County to a free area.

Dr. Awinash Bhatkar, coordinator for plant quality programs, has
determined that for the first five-year period the rule is in effect,
there will be no fiscal implications for state government as a re-
sult of enforcing or administering the rule. There will be no fiscal
implication for local government as a result of enforcing or ad-
ministering the rule

Dr. Bhatkar also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be to mitigate the risk of introduc-
tion of red imported fire ant from infested areas to free areas of
Texas. There will be no anticipated costs to small businesses,
except that nursery stock shipped to the locations outside the
quarantined area must be treated for fire ants. Hay stored in
direct contact with soil will be prohibited entry into a free area.
An analysis of registered nurseries in Mills County indicates that
there are no shipments of nursery stock from Mills County to lo-
cations outside of the quarantined area.

Comments on the proposal may be submitted to Awinash
Bhatkar, Coordinator for Plant Quality Programs, Texas Depart-
ment of Agriculture, P. O. Box 12847, and Austin, Texas 78711.
Comments must be received no later than 30 days from the
date of publication of the proposal in the Texas Register.

The amendments are proposed under the Texas Agriculture
Code, §71.007 which authorizes the department to adopt rules

as necessary to protect agricultural and horticultural interests,
including rules preventing the entry into a pest-free zone of any
plant, plant product, or substance found to be dangerous to the
agricultural and horticultural interests of the zone.

The Texas Agriculture Code, Chapter 71 is affected by the pro-
posal.

§19.101. Quarantined Areas

(a) (No change.)

(b) In addition to the areas described in subsection (a) of this
section, Brooks, Brown, Cameron, Delta, Dimmit, Duval, Ector, Hi-
dalgo, Jack, Jones, Kenedy, Kimble, Kinney, Lamar, La Salle, Ma-
son, Maverick, McCulloch, Midland, Mills, Montague, Palo Pinto,
Red River, San Saba, Stephens, Val Verde, Webb, Willacy, Young, and
Zavala counties in Texas are quarantined.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008733
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 463-4075

♦ ♦ ♦
PART 2. TEXAS ANIMAL HEALTH
COMMISSION

CHAPTER 35. BRUCELLOSIS
SUBCHAPTER A. ERADICATION OF
BRUCELLOSIS IN CATTLE
4 TAC §35.4

The Texas Animal Health Commission (commission) proposes
amendments to Chapter 35 concerning the Eradication of Bru-
cellosis in Cattle. This proposal amends §35.4 which provides
for entry, movement, and change of ownership requirements.

The rule is being proposed to clarify that the vaccination require-
ments for cattle entering Texas from other states apply to non-
vaccinated female cows. Correspondingly, the rule specifically
exempts female cattle from other free states as well as specifies
the vaccination requirements for female cattle from other than
free states. The reason for the change is to recognize and ac-
cept similar entry requirements for other states.

Bruce Hammond, Assistant Executive Director of Administration,
Texas Animal Health Commission, has determined for the first
five-year period the rule is in effect, there will be no additional
fiscal implications for state or local government as a result of en-
forcing or administering the rule. The agency currently adminis-
ters the program, and the proposed changes will not create any
additional costs to the agency to administer the program.

Mr. Hammond also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
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result of enforcing the rule will be clear and concise regulations
by conforming to other states’ entry requirements.

In accordance with Government Code, §2001.022, this agency
has determined that the proposed rule will not impact local
economies and, therefore, did not file a request for a local
employment impact statement with the Texas Workforce Com-
mission.

The agency has determined that the proposed governmental ac-
tion will not affect private real property. This proposed rule is
an activity related to the handling of animals, including require-
ments concerning testing, movement, inspection, identification,
reporting of disease, and treatment, in accordance with 4 TAC
§59.7, and are, therefore, compliant with the Private Real Prop-
erty Preservation Act in Government Code, Chapter 2007.

Comments regarding the proposed amendment may be sub-
mitted to Edith Smith, Texas Animal Health Commission, 2105
Kramer Lane, Austin, Texas 78758.

The amendment is proposed under the Texas Agriculture Code,
Chapter 161, §161.041 (a) and (b), and §161.046 which autho-
rizes the Commission to promulgate rules in accordance with
the Texas Agriculture Code. Also, Chapter 163 of the Agricul-
ture Code provides in §163.064 that the commission may pro-
vide rules prescribing criteria for the classification of cattle for
the purpose of brucellosis testing.

No other statutes, articles, or codes are affected by the proposed
amendment.

§35.4. Entry, Movement, and Change of Ownership.

(a) Requirements for cattle from foreign countries without
comparable brucellosis status that enter and remain in Texas. (Note:
Cattle from foreign countries with comparable brucellosis status would
enter by meeting the requirements for a state with similar status.)

(1) Permit requirement. Sexually intact cattle must obtain
an "E" permit from the Texas Animal Health Commission prior to mov-
ing to a destination in Texas other than direct to slaughter, quarantined
feedlot or designated pens. The permit number must be entered on the
Importation Certificate (VS Form 17-30) and a copy of that certificate
forwarded to the Commission’s office in Austin immediately following
issuance.

(2) Branding requirements.

(A) Sexually intact cattle destined for a quarantined
feedlot or designated pen must be "S"-branded prior to or upon arrival
at the quarantined feedlot or designated pen.

(B) Spayed heifers shall be identified by branding prior
to entry as specified in §35.1 of this title (relating to Definitions).

(3) Vaccination requirement. Nonvaccinated sexually in-
tact female cattle between four and 12 months of age entering for pur-
poses other than immediate slaughter or feeding for slaughter in a quar-
antined feedlot or designated pen shall be placed under quarantine on
arrival and officially brucellosis vaccinated as outlined in §35.2(m) of
this title (relating to General Requirements). The quarantine may be
released after meeting test requirements.

(4) Testing requirements for bulls entering for purposes
other than immediate slaughter or feeding in a quarantined feedlot
or designated pen. Bulls entering for purposes other than immediate
slaughter or feeding in a quarantined feedlot or designated pen shall
be tested at the port of entry into Texas under the supervision of the
port veterinarian, and placed under quarantine and retested 120 to 180

days after arrival. The quarantine will be released following a negative
brucellosis test.

(5) Testing requirements for females entering for purposes
other than immediate slaughter or feeding in a quarantined feedlot or
designated pen. All sexually intact female cattle entering for purposes
other than immediate slaughter or feeding for slaughter in a quarantined
feedlot or designated pen shall be tested at the port of entry into Texas
under the supervision of the port veterinarian, and placed under quaran-
tine on arrival and retested for brucellosis in no less than 120 days nor
more than 180 days after arrival for release of the quarantine; however,
if the sexually intact female cattle have not had their first calf prior to
the 120 to 180 day post entry test, the quarantine will not be released
until a second negative test for brucellosis is conducted no sooner than
30 days after the animal has had its first calf and the second negative
test has been confirmed.

(6) Testing requirements for sexually intact cattle moving
directly to a quarantined feedlot or designated pen. All sexually in-
tact cattle destined for feeding for slaughter in a quarantined feedlot or
designated pen must be tested at the port of entry into Texas under the
supervision of the port veterinarian. These cattle must be "S"-branded
prior to or upon arrival at the quarantined feedlot or designated pen, and
may move to the quarantined feedlot or designated pen only in sealed
trucks with a VS 1-27 permit issued by a representative of TAHC or
USDA personnel.

(7) Responsibility for costs. All costs of calfhood vaccina-
tion, testing, and retesting shall be borne by the owner.

(b) Requirements for cattle entering Texas from other states.

(1) Vaccination. All nonvaccinated female cattle between
four and 12 months of age shall be officially vaccinated prior to entry.
Exceptions to these vaccination requirements are:

(A) Female cattle entering for purposes of shows, fairs
and exhibitions and returning to their original location.

(B) Female cattle moving within commuter herds.

(C) Spayed heifers.

(D) Female cattle from free states

[(D) Nonvaccinated female cattle between four and 12
months of age consigned from an out-of-state farm of origin will be
accompanied by a waybill to a Texas market, feedlot for feeding for
slaughter or direct to slaughter. These cattle may be vaccinated at the
market at no expense to the state prior to leaving the market and be
moved freely. If these cattleare not vaccinated at the market then they
shall be consigned from the market only to a feedlot for feeding for
slaughter or direct to slaughter, accompanied by an "S" permit. Cat-
tle from other than Class Free states entering for feeding for slaughter
shall also be "F"-branded high on tail-head prior to or upon entering
the feedlot.]

[(E) Nonvaccinated female cattle between four and 12
months of age consigned from an out-of-state livestock market to a
Texas livestock market, feedlot for feeding for slaughter or direct to
slaughter will beaccompanied by an "S" permit or certificateof veteri-
nary inspection. Individual identification is not required. These cattle
may bevaccinated at no expenseto thestateprior to leaving themarket
and be moved freely. If these cattle are not vaccinated at the market
then they shall beconsigned from themarket only to afeedlot for feed-
ing for slaughter or direct to slaughter, accompanied by an "S" permit.
Cattlefrom other than ClassFreestatesentering for feeding for slaugh-
ter shall also be"F"-branded high on tail-head prior to or upon entering
the feedlot.]
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[(F) Nonvaccinated female cattle between four and 12
months of age moving may enter on acalfhood vaccination permit and
must be vaccinated at no expense to the state within 14 days after ar-
riving at the premise of destination.]

(E) Female cattle from other than free states shall be
vaccinated as follows:

(i) Entering from an out-of-state farm of origin will
be accompanied by a waybill to a Texas market, a feedlot for feeding
for slaughter, or direct to slaughter. These cattle may be vaccinated at
the market at no expense to the state prior to leaving the market and
be moved freely. If these cattle are not vaccinated at the market, then
they shall be consigned from the market only to a feedlot for feeding
for slaughter or direct to slaughter, accompanied by an "S" permit. If
consigned to a feedlot, they shall also be "F" branded high on the tail-
head prior to or upon entering the feedlot.

(ii) Enteringfroman out-of-statelivestock market to
a Texas livestock market, afeedlot for feeding for slaughter or direct to
slaughter will be accompanied by an "S" brand permit or certificate of
veterinary inspection. Individual identification is not required. These
cattle may be vaccinated at no expense to the state prior to leaving the
market and be moved freely. If these cattle are not vaccinated at the
market, then they shall be consigned from the market only to a feedlot
for feeding for slaughter, or direct to slaughter, and accompanied by an
"S" permit. If consigned to a feedlot, they shall also be "F" branded
high on the tail-head prior to or upon entering the feedlot.

(iii) Entering fromany out-of-statelocation and des-
tined for a Texas premise may enter on a calfhood vaccination permit
and must be vaccinated at no expense to the state within 14 days after
arriving at the premise of destination.

(2) Testing. All non-quarantined cattle that are parturient
or post parturient or that are 18 months of age and over (as evidenced
by the loss of the first pair of temporary incisor teeth), except steers
and spayed heifers entering Texas:

(A) shall be moved directly from:

(i) a class free state or area; or

(ii) a certified free herd; or

(iii) a commuter herd as defined in these sections; or

(B) Cattle not from class free states or areas, certified
brucellosis free herds, or commuter herds shall be "S"-branded and
moved directly to a quarantined feedlot, to designated pens, or to
slaughter, accompanied with an "S" permit, or moved directly from
a farm of origin to a USDA specifically approved livestock market
to be "S"-branded and moved directly to a quarantined feedlot, to
designated pens, or to slaughter accompanied with an "S" permit; or

(C) rodeo bulls participating in a recognized and orga-
nized performance group may be moved without meeting other testing
requirements provided:

(i) the bulls have been subjected to an official nega-
tive test for brucellosis within the previous 12 months; and

(ii) each bull is individually identified; and

(iii) there is no change of ownership; and

(iv) they are accompanied with an "E" permit; or

(D) shall be tested negative one or more times as de-
scribed in this subparagraph:

(i) cattle from a Class "A" state or area shall:

(I) be tested negative within 30 days prior to en-
try; or

(II) be moved directly from a farm of origin to a
USDA specifically approved livestock market for a negative test prior
to sale;

(ii) cattle from a class "B" state or area shall:

(I) be tested negative within 30 days prior to en-
try, accompanied with an "E" permit, and held under quarantine for a
negative retest 45-120 days at a farm, ranch, or feedlot; or

(II) be moved directly from a farm of origin to a
USDA specifically approved livestock market for a negative test and
held under quarantine for a negative retest 45-120 days after sale to a
farm, ranch, or feedlot.

(c) Change of ownership within Texas.

(1) Vaccination. It is recommended that all female cattle
between four and 12 months of age being purchased or sold for use in
grazing, breeding, or dairying operations be officially vaccinated.

(2) Testing. All cattle that are parturient or post parturient
or 18 months of age and older except steers and spayed heifers changing
ownership within Texas shall:

(A) originate from a certified free herd; or

(B) be tested negative by the seller within 30 days prior
to sale; or

(C) consigned to a livestock market and tested negative
prior to sale; or

(D) consigned to a slaughter establishment for testing
or blood collection.

(d) Movement to Mexico. All cattle 18 months of age and
older except steers and spayed heifers must be tested negative within
30 days prior to export to Mexico for slaughter. Steers, spayed heifers,
and feedlot finished bulls and heifers are not required to be tested prior
to export. Test results must be recorded on the Certificate of Veterinary
Inspection.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008727
Gene Snelson
General Counsel
Texas Animal Health Commission
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 719-0714

♦ ♦ ♦
TITLE 7. BANKING AND SECURITIES

PART 1. FINANCE COMMISSION OF
TEXAS

CHAPTER 1. CONSUMER CREDIT
COMMISSIONER
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SUBCHAPTER D. LICENSE
7 TAC §§1.401, 1.403, 1.404

The Finance Commission of Texas (the commission) proposes
amendments to §§1.401, 1.403, and 1.404 pertaining to the
technical correction of legal citations as a result of the recodifi-
cation by the 76th Legislature of the Texas Credit Code, Texas
Civil Statutes, Article 5069, into the Texas Finance Code.

Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the first five-year period of the amendments as
proposed will be in effect, there will be no fiscal implications for
state or local government as a result of administering or enforc-
ing the amendments.

Ms. Pettijohn also has determined that for each year of the first
five-year period the amendments as proposed will be in effect,
the public benefit anticipated as result of the amendments are
the removal and replacement of incorrect citation with correct
and appropriate citations to the statute. These is no anticipated
cost to persons who are required to comply with the amendment
as proposed. There will be no adverse economic effect on small
businesses.

Comments on the proposed amendments may be submitted in
writing to Leslie L. Pettijohn, Consumer Credit Commissioner,
2601 North Lamar Boulevard, Austin, Texas 78705-4207.

The amendments are proposed under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §342.551 authorizes the Finance Com-
mission to adopt rules for the enforcement of the consumer loan
chapter.

The statutory provisions (as currently in effect) affected Chapter
342, Texas Finance Code.

§1.401. Branch Networks.

For purposes of §342.151(b), Texas Finance Code[Article
5069-3A.251(b),] an authorized lender with multiple licensed
offices is authorized to make, negotiate, arrange, and collect loans
from any of its licensed locations. Any action relating to a single
account may occur at different licensed locations as long as every
action is made by a licensed branch operated by the same authorized
lender.

§1.403. Notice of Delinquency in Payment of Annual Fee.

For purposes of §342.155, TexasFinanceCode[Article5069-3A.255,]
notice of delinquency in the payment of an annual fee is given upon
the mailing of the delinquency notice, enclosed in a postpaid, properly
addressed envelope, in a post office or official depository under the care
and custody of the United States Postal Service.

§1.404. Effect of Revocation, Suspension, or Surrender of License.

Revocation, suspension, or surrender of a consumer loan license does
not affect a preexisting contract between a lender and a borrower, ex-
cept that no more than 10% interest may be charged or received by
the lender following the revocation, suspension, or surrender of its li-
cense. Alternatively, a lender whose license is revoked or suspended
may transfer or sell its accounts to an authorized lender who may con-
tinue to charge or receive the contracted rate of interest within the au-
thority of §342.001 et seq., Texas Finance Code[Article 5069-3A.001
et seq].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 15,

2000.

TRD-200008709
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 936-7640

♦ ♦ ♦
CHAPTER 4. CURRENCY EXCHANGE
7 TAC §4.6

The Texas Finance Commission (the commission) proposes to
amend §4.6 concerning exemptions from currency exchange,
transportation, and transmission licensing requirements. The
proposed amendment eliminates provisions rendered redundant
by enactments of the 76th Legislature which placed equivalent
provisions in Chapter 153 of the Finance Code.

The proposed amendment neither adds nor eliminates a regu-
latory requirement. Rather, it eliminates rule provisions that are
now addressed by statute because of amendments to Chapter
153, Finance Code, enacted by the 76th Legislature in 1999.

The reference in subsection (a) to §153.003 is eliminated. Sec-
tion 153.003 was repealed by Act of May 29, 1999, 76th Leg-
islature, Regular Session, chapter 356, §14, 1999 Texas Gen-
eral Laws 1338, 1341. The substance of repealed §153.003 was
added to §153.117 as subsection (a)(5). Id. at 1339.

Subsection (d), exempting certain armored car and courier ser-
vices from the licensing requirements of Finance Code, chap-
ter 153, is eliminated because the 76th Legislature amended
Finance Code, §153.117(e) to include the exemption. Id. at
1339-1340.

Subsection (e)(1), clarifying that an ambiguously worded codifi-
cation did not change the prior substantive law exempting certain
license holders pursuant to Finance Code, Chapter 152, from the
licensing requirements of Chapter 153 is eliminated because the
statutory language was amended by the 76th Legislature to re-
move the ambiguity. Id. at 1339.

Stephanie Newberg, Deputy Commissioner, Texas Department
of Banking, has determined that, for each year of the first five
years that the section is in effect, there will be no fiscal impli-
cation for state or local government as a result of enforcing or
administering the section as amended.

Ms. Newberg also has determined that, for each of the first five
years the section as amended is in effect, the public benefit an-
ticipated as a result of the adoption of this section will be reduced
uncertainty concerning the applicability of currency exchange li-
censing requirements caused by rules with obsolete references
and provisions which merely duplicate a statutory provision. No
economic cost will be incurred by a person required to comply
with this section, and there will be no deleterious effect on small
businesses.

Comments on the proposed amendment may be submitted to
Loren E. Svor, Assistant General Counsel, Texas Department
of Banking, 2601 North Lamar Boulevard, Austin, Texas 78705-
4294, or by email to loren.svor@banking.state.tx.us.
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The amendment is proposed pursuant to rule-making authority
under Finance Code, §152.102, which authorizes the commis-
sion to adopt rules necessary to enforce and administer Finance
Code, Chapter 152.

Finance Code, Chapter 152, is affected by the proposed amend-
ment.

§4.6. Exemptions.

(a) General. The exemptions to licensing under the Finance
Code, [§153.003 and] §153.117(a), are self-executing and require no
action by the banking commissioner or the Department of Banking.
The exemption available under the Finance Code, §153.117(b), re-
quires that an application first be filed with the banking commissioner.
When considering an application under the Finance Code, §153.117(b),
the banking commissioner shall grant the exemption if the banking
commissioner determines that the person is eligible for the exemption.

(b) (No change.)

(c) (No change.)

[(d) Armored car and courier services. An armored car ser-
vice or other courier service, engaged in the business of transporting
currency or other items for deposit or payment, must beregistered and
licensedunder bothTexasCivil Statutes, Article4413(29bb), andTexas
Civil Statutes, Article 6675c, to be exempt from the licensing require-
ment of the Act applicable to currency transportation. This exemption
does not authorize an armored car service or other courier service to
engagein the businessof currency exchange or transmission without a
license issued under the Finance Code, Chapter 153.]

(d) [(e)] Check sellers.

[(1) Former Texas Civil Statutes, Article 350, §3(b),
provided that, "A person holding a license under the Sale of Checks
Act (Article 489d, Vernon’s Texas Civil Statutes) is not required to
be licensed under this article but is required to comply with the other
provisions of this article to the extent the person engages in currency
exchange or currency transmission transactions." Effective September
1, 1997, Texas Civil Statutes, Article 350, §3(b), was codified in
Finance Code, §153.117(a)(2). The language contained in Finance
Code, §153.117(a)(2), is ambiguous and differs from that found in
former TexasCivil Statutes, Article350, §3(b). Pursuant to Acts1997,
75th Legislature, Chapter 1008, §6, no substantive change in law was
intended by the recodification. The purpose of this subsection is to
clarify that check sellers licensed under Finance Code, Chapter 152,
are exempt from the licensing requirements of Finance Code, Chapter
153, but are required to comply with the other provisions of Finance
Code, Chapter 153, to the extent the licensed check sellers engage in
currency exchange or currency transmission transactions.]

[(2)] Check sellers licensed under Finance Code, Chapter
152, which engage in currency exchange or currency transmission
transactions, must comply with the net worth requirements under
Finance Code, §152.203(a)(1), or Finance Code, §153.102(d)(5),
whichever is greater. Check sellers licensed under Finance Code,
Chapter 152, which engage in currency exchange or currency trans-
mission transactions, must also post a bond or deposit in lieu of bond in
accordance with Finance Code, §152.206, or Finance Code, §153.109,
§153.110, and §4.7 of this chapter (relating to bond requirements and
deposits in lieu of bond), whichever is greater.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 15,

2000.

TRD-200008708
Everette D. Jobe
Certifying Official
Finance Commission of Texas
Proposed date of adoption: February 23, 2001
For further information, please call: (512) 475-1300

♦ ♦ ♦
TITLE 10. COMMUNITY DEVELOPMENT

PART 5. TEXAS DEPARTMENT OF
ECONOMIC DEVELOPMENT

CHAPTER 195. MEMORANDA OF
UNDERSTANDING
10 TAC §§195.1 - 195.12

The Texas Department of Economic Development proposes new
Chapter 195. §§195.1-195.12, concerning Memoranda of Un-
derstanding with the Department of Agriculture, the Texas Work-
force Commission, the Texas General Land Office, the Texas
Department of Housing and Community Affairs, the Comptrol-
ler of Public Accounts, the Texas Department of Transportation
and the Texas Parks and Wildlife Department, the Texas Nat-
ural Resource Conservation Commission, the Texas Historical
Commission, the Texas Commission on the Arts, the General
Services Commission, the Texas Alternative Fuels Council, the
Texas Agricultural Finance Authority, and the Health and Human
Services Commission. Texas Government Code, §481.028, re-
quires that the department enter into a memoranda of under-
standing with other state agencies involved in economic devel-
opment to cooperate in planning and budgeting. Texas Gov-
ernment Code, §481.028, further directs that the memoranda
of understanding be adopted as rules of the agencies. Article 7
of House Bill 2641, 76th Legislature provided that the commis-
sioner of health and human services and the governing board of
the department enter into a memorandum of understanding as
necessary to implement the transfer of the administration of the
Empowerment Zone and Enterprise Community grant program
to the department.

Robin Abbott, General Counsel, has determined that for each
year of the first five-year period the section is in effect there will
be no fiscal implications to state or local governments as a re-
sult of enforcing or administering the proposed rules. The de-
partment cannot quantify the exact cost to the state which will
be associated with increased cooperation in planning and bud-
geting since it depends upon the extent of specific agreements
between the agencies. The department anticipates the costs of
the proposed rules will be more than offset by the public benefit
that will occur from the increased cooperation between agencies
with responsibility for economic development in Texas.

Ms. Abbott has determined that there will be no effect on local
government as a result of enforcing the proposed rules. She
has also determined that there will be no significant economic
impact on small or micro-businesses, local economies or overall
employment as a result of administering the proposed rules.

Ms. Abbott has also determined that for each year of the first
five years the rules are in effect the public benefit anticipated as
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a result of enforcing the rules will be the increased coordination
and communication between the department and other agen-
cies involved with economic development with regard to program
planning and budgeting. Reduced costs may result from the
increased cooperation and communication since duplication of
programs and services can be avoided. No economic costs are
anticipated to persons who are required to comply with the pro-
posed rules.

Written comments on the proposed rules may be hand-delivered
to Mary Herrick, Legal Assistant, Texas Department of Economic
Development, 1700 North Congress, Suite 130, Austin, Texas,
78701, mailed to P.O. Box 12728, Austin, Texas, 78711-2728, or
faxed to (512) 936-0415, within 30 days of publication.

The rules are proposed under the authority of Texas Government
Code, §481-0044(a) which gives the department the authority to
adopt rules to carry out its responsibilities; Texas Government
Code, §481.028(d) which directs that the Memoranda of Under-
standing be adopted as rules of the agencies; and Texas Gov-
ernment Code, Chapter 2001, Subchapter B which prescribes
the standards for rulemaking by state agencies.

Texas Government Code, §481.028 is affected by the proposed
rules.

§195.1. Memorandum of Understanding with the Texas Department
of Agriculture.

(a) Purpose. HB1 mandates that the Texas Department of
Agriculture (TDA) and the Texas Department of Economic Devel-
opment (TDED) execute a memorandum of understanding for the
purpose of maintaining a statewide economic development program
for rural areas during the 2000-01 biennium, and to reflect the
cooperative agreement by the two agencies regarding implementation
of the Agritech Corridor Partnership.

(b) Mutual Responsibilities. To efficiently serve the citizens
of Texas and promote economic growth in the rural areas of the state,
the agencies involved in this memorandum agree to cooperate in the
following areas:

(1) Commissioner of Agriculture will be the lead
spokesperson for rural development programs.

(2) TDA and TDED will jointly report all program related
performance measures, as required by HB1.

(3) TDA and TDED will jointly develop and maintain a
database to track economic development activities of the two agencies,
including recording of leads, contacts, and phone calls. The database
will be accessible by both agencies, including field offices.

(4) TDA and TDED will both modify their web pages to
support each other’s efforts and indicate their cooperative working re-
lationship.

(5) TDA and TDED will jointly operate a toll free tele-
phone line for the dissemination of information regarding rural devel-
opment opportunities. Phone calls will be logged and reported to per-
sonnel at both agencies. All promotion of the phonenumber will iden-
tify it as a joint effort.

(6) TDA and TDED will designate one person within each
agency to serve as the point of contact for each project.

(7) TDA and TDED will cross-train staffsof both agencies
regarding each other’ sprogramswhereappropriate, and will cooperate
in promoting the programs of both agencies that pertain to rural eco-
nomic development.

(8) TDA and TDED will create a basic information fact
sheet on Texas rural development, including both agencies’ products.

(9) TDA and TDED may cooperate in coordinating meet-
ings with public and private entities to disseminate information bene-
ficial to rural areas.

(10) TDA and TDED will work cooperatively ontrademis-
sions nationally and internationally-coordinating the use of staff and
resources by mutual agreement for appropriate projects.

(11) TDA and TDED will report progress to the Commis-
sioner of Agriculture, the TDED Governing Board and the Legislative
Rural Caucus and conduct regular meetings to assess progress of rural
development initiatives and projects.

(12) TDA will employ economic development specialists
in field offices in the state to identify potential opportunities in rural
areas and assist businesses and communities to maximize in their eco-
nomic development efforts.

(13) TDED will develop and maintain an electronic and
printed rural resource guide and provideresearch assistance whereap-
propriate. TDA will provide input where appropriate.

(14) TDED will coordinateall non-rural (urban), non-agri-
cultural businessdevelopment, marketing and financeactivities. TDED
will engage the assistance of TDA where applicable. Under the direc-
tion of the Commissioner of Agriculture, TDA will be the lead agency
on rural development projects. Where appropriate, TDED and TDA
will be partnering on these projects and coordinating together. The
shared database will ensurethat both agencies arecoordinating the ac-
tions for the maximum return on their efforts.

(15) TDED will continue to serve as the lead state agency
in theAgritechCorridor Partnership for application of EDA grant fund-
ing. TDA will cooperate with TDED in this effort by serving as lead
agency for implementation of theAgritech Corridor in accordancewith
the provisions of HB1.

(c) Terms of the Agreement. This Memorandum of Under-
standing, which is effective on September 1, 1999, shall terminateAu-
gust 31, 2001, unless extended by mutual agreement of the parties.

§195.2. Memorandum of Understanding with the Texas Workforce
Commission.

(a) Purpose. Pursuant to Texas Government Code §481.028,
the TexasDepartment of Economic Development and theTexas Work-
force Commission enter into this Memorandum of Understanding, un-
der which they agree to cooperate in program planning and budgeting
regarding the skills development fund, and the dissemination of em-
ployment-related data, statistics, and analyses, and the use of field of-
ficestodistributeinformation of interest to businessesand communities
in the state, including applications for Smart Jobs grants.

(b) Mutual Responsibilities. To serve the citizens of Texas in
anefficient and fiscally responsibleway, thepartiesagreethat they will:
cooperateonregional planning in accordancewith legislation andshare
information regarding workforcetraining grantsand marketing efforts;
cooperate in the distribution of information relating to the Smart Jobs
Fund through municipal and county offices of economic development,
Local Workforce Development Boards, Chambers of Commerce, and
Economic Development Corporations; cooperate to encourage work-
force and economic development and employment within Texas and
share information of mutual interest; develop the agreements neces-
sary to accomplish the activities set forth in this Memorandum of Un-
derstanding.
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(c) Term. This Memorandum of Understanding shall termi-
nate on August 31, 2001 unless extended by the mutual agreement of
the parties.

§195.3. Memorandumof Understanding with theTexasGeneral Land
Office.

(a) Purpose. Pursuant to Texas Government Code §481.028,
the Texas Department of Economic Development and the Texas Gen-
eral Land Officeenter into this Memorandum of Understanding, under
which they agree to cooperate in program planning and budgeting re-
lating to rural economic development.

(b) Mutual Responsibilities. To serve the citizens of Texas in
anefficient and fiscally responsibleway, thepartiesagreethat they will:
cooperate on regional planning within Texas; coordinate the rural eco-
nomic development programs provided by each agency; share infor-
mation of mutual interest; develop theagreementsnecessary to accom-
plish the activities set forth in this Memorandum of Understanding;
and cooperate to encourage economic development within rural areas
of Texas.

(c) Term. This Memorandum of Understanding, which is ef-
fective upon execution by representatives of each agency, shall termi-
nate on August 31, 2001 unless extended by the mutual agreement of
the parties.

§195.4. Memorandum of Understanding with the Texas Department
of Housing and Community Affairs.

(a) Purpose. Pursuant to Texas Government Code §481.028,
the Texas Department of Economic Development and the Texas De-
partment of Housing and Community Affairsenter into this Memoran-
dumof Understanding, under which they agreetocooperateinprogram
planning and budgeting relating to their community development pro-
grams.

(b) Mutual Responsibilities. To serve the citizens of Texas in
anefficient and fiscally responsibleway, thepartiesagreethat they will:
cooperate on regional planning within Texas; cooperate in developing
and implementing community development programs; cooperate to en-
courage economic and community development in Texas; share infor-
mation of mutual interest; and develop theagreements necessary to ac-
complish theactivitiesset forth in thisMemorandumof Understanding.

(c) Term. This Memorandum of Understanding, which is ef-
fective upon execution by representatives of each agency, shall termi-
nate on August 31, 2001 unless extended by the mutual agreement of
the parties.

§195.5. Memorandum of Understanding with the Comptroller of
Public Accounts.

(a) Purpose. Pursuant to §481.028 of the Government Code,
theTexasDepartment of EconomicDevelopment (Department) andthe
Comptroller of Public Accounts (CPA) enter into this Memorandum of
Understanding, under which they agree to cooperate in program plan-
ning and budgeting relating to thedissemination of economic data, sta-
tistics, andanalysesand theuseof field officestodistributeinformation
to businesses and local communities in the state.

(b) Mutual Responsibilities. To serve the citizens of Texas in
anefficient and fiscally responsibleway, thepartiesagreethat they will:

(1) cooperate in program planning and budgeting relating
to the dissemination of economic data, statistics, and analyses and the
use of field offices to distribute information to businesses and local
communities in the state;

(2) share information of mutual interest;

(3) develop theagreementsnecessary to accomplish theac-
tivities set forth in this Memorandum of Understanding.

(c) Term. ThisMemorandum of Understanding shall continue
in effect until terminated in a rule-making procedure, or until one of
the parties ceases to have jurisdiction of the subject matter.

§195.6. Memorandum of Understanding with the Texas Department
of Transportation, the Texas Parks & Wildlife Department, the Texas
Commission on the Arts, and the Texas Historical Commission.

(a) Parties. Pursuant to §§481.028(b)(5), 481.172(8), and
444.030(b)(3) of the Texas Government Code and House Bill No.
1, General Appropriations Act, 76th Legislature, Regular Session,
this memorandum of understanding is made and entered into by and
between the Texas Department of Economic Development (TDED),
the Texas Department of Transportation (TxDOT), Texas Parks and
Wildlife Department (TPW), the Texas Commission on the Arts
(TCA), and the Texas Historical Commission (THC) to formalize
their agreement to cooperate and coordinate efforts in marketing
and promoting Texas as a premier travel destination and to provide
services to travelers.

(b) Recitals.

(1) Whereas, the Texas Department of Economic Devel-
opment, the Texas Department of Transportation, Texas Parks and
Wildlife Department, Texas Commission on the Arts, and the Texas
Historical Commission, collectively the State Agency Partners, are
among the state agencies charged with promoting Texas tourism
destinations as well as travel and tourism in Texas; and

(2) Whereas, §481.022(5) of the Texas Government Code
requiresTDED to promotethestateasapremier tourist destination and
§481.172 of theTexasGovernment Codesets forth the responsibilities
of TDED in promoting Texas as atourist destination. §§481.028(b)(5)
and 481.172(8) of the Texas Government Code direct that TDED, Tx-
DOT, TPW, THC and TCA cooperate in all matters relating to each
agency’s efforts to promote tourism; and

(3) Whereas, Article 6144(e), Texas Civil Statutes (1995)
authorizesTxDOT to publish such pamphlets, bulletins, mapsand doc-
uments as it deems necessary to serve the motoring public and road
users, and Article 6144(e) requires TxDOT to maintain and operate
Travel Information Bureaus at the principal gateways to Texas to pro-
vide road information, travel guidance and various descriptive materi-
alsdesigned to aid and assist thetraveling public and to stimulate travel
to and within Texas; and

(4) Whereas, TexasParksand WildlifeCode, §§12.006 and
13.017, authorizes TPW to provide certain information to the public
relating to outdoor recreation, state parks, wildlife management ar-
eas, and wildlife conservation; and Texas Parks and Wildlife Code,
§§13.002, 13.101, and 13.102 and §§81.401 and 81.405, authorizes
TPW to acquire land, managenatural and cultural resources, and oper-
ate state parks and state wildlife management areas for public outdoor
recreation; and

(5) Whereas, §444.021(a)(1), (a)(2), and (a)(5) of theTexas
Government Code, directs the TCA to foster the development of a re-
ceptive climate for the arts that will culturally enrich and benefit state
citizens in their daily lives, to make visits and vacations to the state
more appealing to the world, and to provide advice to the General
Services Commission, THC, Texas State Library, TDED, TxDOT, and
other state agencies to provide a concentrated state effort in encourag-
ing and developing an appreciation for the arts in the state; and

(6) Whereas, §442.005 of theTexasGovernment Codesets
forth thedutiesand responsibilitiesof THC and authorizesTHC to pro-
mote theappreciation of historic sites, structures, or objects in thestate

25 TexReg 12880 December 29, 2000 Texas Register



through a program designed to develop tourism and to promote her-
itage tourism by assisting persons, including local governments, orga-
nizations, and individuals, in the preservation, enhancement, and pro-
motion of heritage and cultural attractions in this state;

(7) Now, therefore, the parties agree to cooperate in devel-
oping andpromoting Texasasapremier travel destination in thefollow-
ing subject areas. The subject areas and each agency’s responsibilities
are as follows:

(c) Undertakings by Each Party.

(1) Communications.

(A) Each of the five agencies will identify internal rep-
resentatives from the cross-functional areas to regularly communicate
statusreports to all cooperating agencies. Agency cross- functional ar-
easwill outlineproject goalsand timelines. Statusreport meetingswill
include reviews of goals and timelines.

(B) Primary agency representatives to be designated by
Executive Directors will meet as often as necessary, but no less than
twice annually, to coordinate efforts related to tourism marketing and
promotion. Other committees or task forces will be assigned as the
need arises.

(C) Executive Directors of the participating five state
agencies will be briefed at least once a year during a joint meeting.
During each fiscal year, periodic status report meetings will include
cooperating agencies? Executive Directors, as needed. All cross-func-
tional goals, timelines and project status reports will be reviewed by
the primary agency representatives.

(D) The participating agencies will produce a unified,
annual tourism marketing overview that describes the combined
tourism marketing efforts of each agency. This overview will be
presented to the Executive Directors of each of the participating five
state agencies during their joint annual meeting.

(E) The five participating state agencies acknowledge
that other state agencies have a role in tourism and may be affected by
the tourism marketing efforts of the five primary agencies. To that end,
thefiveprimary agenciesagreethat, when appropriate, other stateagen-
cies comprising the State Agency Tourism Council will be included in
theplanning, communications, meetingsand other coordination efforts
conducted under this agreement. These agencies will also be provided
copies of status reports and the annual tourism marketing overview.
These other agencies include, but are not limited to: Texas A&M Uni-
versity; Office of Music, Film, Television and Multimedia; TexasGen-
eral Land Office; Texas Department of Agriculture; Texas Department
of Public Safety; and the Texas State Preservation Board.

(2) Marketing.

(A) Each agency will pay for itsown marketing andpro-
motional activities.

(B) All five agencies recognize that the overall goal of
the state’s tourism marketing effort is to generate travel to and within
Texas. While some agencies may have a responsibility to conduct
broad-based tourism marketing, others may have aresponsibility to fo-
cus more heavily on a particular segment of tourism, such as nature
tourism, heritage tourism or cultural tourism. All five agencies recog-
nize the importance of achieving a coordinated, statewide marketing
effort that includes all the tourism activities the State of Texas offers.
To that end, appropriatestaff membersof each agency will meet at least
twice a year to coordinate and review each agency’s annual tourism
marketing plans, including identifying cooperative and/or cost sharing
opportunities related to, at a minimum:

(i) Advertising

(ii) Consumer/Trade Shows

(iii) Workshops/Training

(iv) Public Relations

(v) Familiarization (FAM) Tours

(vi) Standard Fulfillment Packet design and contents
review to ensure the pieces meet the needs of the intended audiences

(vii) Use of Technology

(viii) Publications

(ix) Research

(x) Education and Training

(xi) Resource Sharing

(C) To provide a consistent and unified state tourism
marketing effort, each agency will ensure that its tourism marketing
and promotional activities, including appropriate materials, adhere to:

(i) Use of the trademarked "Texas. It’ s Like A
Whole Other Country" slogan and the Texas "Patch," and when
appropriate, the"1-800-8888-TEX" phonenumber and the www.Trav-
elTex.com website.

(ii) The seven tourism marketing regions known as
the Panhandle Plains, Prairies and Lakes, Piney Woods, Gulf Coast,
South Texas Plains, Hill Country and Big Bend Country.

(iii) Each agency’swebsiteshall provideconsumers
with links to the other four agencies’ websites.

(D) Themembersrecognizethat promotion of state-op-
erated sites including state parks and historic sites is important. State
agency partners will look for ways to more effectively coordinate ef-
forts to market and promote these sites.

(3) Consumer/Trade Shows. The state agencies will coor-
dinate their participation in domestic and international consumer and
travel trade shows/initiatives, developing a coordinated schedule prior
to fiscal year budget planning deadlines. Each of thefiveagenciesmay
participate in staffing the shows, depending upon each agency’s focus
and budget restrictions. Each agency will be responsible for its partic-
ipation costs at such trade shows. The agencies will use a consistent
and unified travel and tourism marketing theme in a manner appropri-
ate for each show, including useof thetrademarked "Texas. It’ sLikeA
Whole Other Country" slogan and the Texas "Patch." Texas ancillary
products and magazines may be promoted at these shows. TDED will
be the prime Texas representative at shows conducted in out-of-state
markets. TxDOT, TPW, TCA and THC may participate at other shows
with collateral materials and staff where appropriate.

(4) Fulfillment.

(A) TDED is the agency with primary responsibility
for conducting advertising and marketing activities to generate con-
sumer requests for State of Texas travel literature. TDED maintains
the 1-800-8888-TEX toll-free telephone number and the www.Trav-
elTex.com website to receive such consumer requests. TDED will
continue to contract and pay for theservicesrequired to maintain these
consumer resources.

(B) TxDOT is the agency with primary responsibility
for the fulfil lment of consumer travel literature requests. TxDOT will
contract and pay for printing, storage, handling, mail preparation, pack-
aging and postage for consumer requests. Data entry costs for coupon
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cards, tip-in cards, business reply cards or other sources will be reim-
bursed to TxDOT at cost by any agency using this service.

(C) TxDOT may negotiatewith other agenciesworking
under this memorandum to providefulfillment services for their publi-
cations and/or products. These agreements will be for actual costs for
packaging, handling, storage and postage.

(D) TDED may perform fulfillment of consumer re-
quests for travel literature and TDED’s licensed merchandise received
via its 1-800 telemarketing contractor and/or the TravelTex.com web-
site, when such fulfillment services are not madeavailable by TxDOT.
These services include, but are not limited to, first class mail and/or
express delivery of such fulfil lment materials and/or merchandise.

(E) The Travel Information System (TIS) fulfil lment
database created by fulfil lment responses is cooperatively owned by
both TDED and TxDOT. Decisions concerning functional operation,
internal or external marketing and any revenues gained from the sale
of this database will be made cooperatively by the tourism/travel
division directors of both agencies. Revenues generated from the
marketing and sale of the fulfillment database will be shared by the
two agencies based on a percentage of the inquiries generated by each
agency during the fiscal year.

(F) Working level meetings will be held bimonthly, at
a minimum, to discuss tourism inquiry fulfil lment, coordinate fulfill-
ment activities, and other issues of mutual interest. The primary focus
of these meetings will be to continually improve the effectiveness and
efficiency of the fulfillment system.

(G) TxDOT will continue to develop, maintain and en-
hancetheTravel Information System (TIS) with cooperation and input
from TDED and, when appropriate, other State Agency Partners. Tx-
DOT will have final approval on any enhancement proposalswhich are
generated by the fulfillment team or other sources.

(H) TxDOT will make available to travel industry
members, TDED and their advertising agency staff, vendors, and State
Agency Partners, the software to utilize TIS and the data contained
therein.

(5) Technology. State Agency Partners will form a tech-
nology committee that will meet at least twice annually to coordinate
use of technology as a means of marketing and developing Texas as
a tourist destination. This committee will address, at a minimum, the
following issues:

(A) Enhancing tourism marketing through new and in-
novative technology products and methods, particularly expanded use
of the Internet.

(B) Enhancements of and collaboration on Texas
tourism websites www.TravelTex.com, www.tpwd.state.tx.us,
www.thc.state.tx.us, and www.artonart.com to ensure consumers are
provided a consistent marketing message and easy access to tourist
information, events and services contained on each site.

(C) Increased use of the Travel Information System
(TIS) database by each agency.

(D) Enhanced methods of sharing electronic data, par-
ticularly via the Internet.

(6) Publications.

(A) The magazine staffs of Texas Highways and Texas
Parks& Wildlifewill confer to avoid inappropriateredundancy of topi-
cal content. Information of mutual interest andmarketing opportunities
shall be discussed in informal meetings throughout the year and at an

annual meeting attended by both publishers and other appropriate staff
members.

(B) All agencies will convene at least annually to dis-
cussany new tourism publications, planned or produced, or major revi-
sions to tourism publications. Theagenciesmay choose to incorporate
this review during either of the two marketing meetings. Other state
agencies involved in tourism will be invited, as appropriate, to discuss
publications.

(7) Research.

(A) The agencies will coordinate research workplans
and projects to ensure that the state’s travel research is comprehensive
and appropriate to guide the tourism marketing and promotional activ-
ities of the five agencies.

(B) TDED will be the lead agency in conducting and
gathering Texas tourism research. Any agency under this agreement
may conduct other research independently. Eachagency will pay for its
own research or share costs as may be identified in the research work-
plans. Thefiveagencieswill distribute their new research publications,
as they are completed and become available, to the other agencies.

(8) Education and Training.

(A) TDED will take the lead in organizing community
training and education for tourism development for theTexastravel in-
dustry partners. TxDOT, TPW, TCA, and THC may assist in theorgan-
ization and sponsorship of thesecommunity training sessions, together
with other state, regional, and local organizations. Training sessions
may include, but arenot limited to, identification of and packaging and
marketing tourism products, nature tourism, cultural tourism, heritage
tourism, hospitality training, and development and funding techniques.
All five state agencies are encouraged to participate in the community
training and education seminars to educatethetravel industry about the
state’s tourism activities and available services.

(B) StateAgency Partnerswill continueto conduct their
own training seminars and conferences. However, the agencies recog-
nizethevalueof crosstraining and sharing training information among
the State Agency Partners and will inform the other partners of such
programs and opportunities.

(9) TourismFacilities. TxDOT will continueto operateand
fund TxDOT’s existing Travel Information Centers. TxDOT’s Travel
Information Centers will be a major distribution point for state agency
tourism literature to tourists driving through the state. These infor-
mation centers should promote tourism-related marketing and promo-
tional activitiesof thefivestateagencies. TDED, TCA, THC and TPW
may provide information and travel literature to the Travel Information
Centers when appropriate. TxDOT will continue providing collateral
materials and advice to city information centers in an effort to expand
state travel information throughout Texas. State Agency Partners will
use their facilities as distribution points for travel information as ap-
propriate. Texasstateparks, fisheriescentersand wildlifemanagement
areas can also serve as distribution points for tourism material.

(10) Resource Sharing.

(A) Inorder to maximizetheefficient utilizationof state
resourcesand facilitatesharing of thoseresourcesamong StateAgency
Partners, thepartnersthat maintain audiovisual files(still photography,
video, and original art work) will provide access to MOU partners.
Agencies shall be reimbursed at cost for any duplication or material
transfers.

(B) Budgets permitting, State Agency Partners will
share agency staff expertise and staff time for training sessions and
consultations around the state.
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(d) Term. This memorandum of understanding shall be effec-
tive upon execution by representatives of each agency and shall auto-
matically renew each year on the anniversary of the effective date, un-
less terminated in accordance with the provisions of Section V below.

(e) Termination. This memorandum of understanding renews
each year on the anniversary of theeffective date, unless terminated by
entering into a new agreement that supercedes this agreement, or by
legislative action. Any of the State Agency Partners may terminate its
participation in this agreement upon written notice to the other State
Agency Partners, and the agreement shall continue in effect among
the other Partners. In the event that the functions of any of the State
Agency Partners are altered or abolished by law, rendering portions of
this agreement unenforceable, theremaining portionsof theagreement
shall not in any way be affected or impaired.

(f) Amendments and Changes.

(1) Any alteration, addition, or deletion to theterms of this
agreement shall beby amendment hereto in writing and executed by all
parties.

(2) This memorandum of understanding does not su-
percede any other agreements or contracts that may exist now or that
may be executed in the future between or among all or some of the
participating agencies.

(g) Compliance with Laws and Budgetary Constraints. The
obligations of the parties in carrying out the provisions of this MOU
aresubject to thestatutory authority of each agency, all other applicable
laws and theappropriationsavailable to each agency to accomplish the
purposes set forth herein. This memorandum of understanding does
not include the transfer of any personnel or funds from one agency to
another.

(h) Adoption as Rule. The Texas Department of Economic
Development, the Texas Department of Transportation, the Texas
Parks and Wildlife Department, the Texas Commission on the Arts,
and the Texas Historical Commission shall adopt this Memorandum
of Understanding as a rule in compliance with §481.028, Texas Gov-
ernment Code. §444.030(e), Texas Government Code, further requires
the Texas Commission on the Arts to publish the Memorandum of
Understanding in the Texas Register.

§195.7. Memorandum of Understanding with the Texas Natural Re-
source Conservation Commission.

(a) Need for Agreement. Texas Health and Safety Code
§382.0365(e) directs the Texas Natural Resource Conservation
Commission (TNRCC) to enter into aMemorandum of Understanding
(MOU) with the Texas Department of Economic Development
(TDED) to coordinate assistance to any small business applying for
permits from the TNRCC. Texas Government Code §481.028(b)(6)
directs TDED to develop an MOU with TNRCC to cooperate in
program planning and budgeting regarding small business finance and
permits, the marketing of recyclable products, and business permits.

(b) Responsibilities.

(1) TNRCC:

(A) Is the agency of the state given primary responsi-
bility for implementing the Constitution and laws of this state relating
to the conservation of natural resources and the protection of the envi-
ronment;

(B) Sets standards, criteria, levels, and limits for pollu-
tion to protect the air and water quality of the state’s natural resources
and the health and safety of the state’s citizens;

(C) Protects the air, land, and water resources through
the development, implementation, and enforcement of control pro-
grams as necessary to satisfy all federal and state environmental laws
and regulations;

(D) Maintains a Small Business Stationary Source
Assistance Program as defined in Texas Health and Safety Code
§382.0365;

(E) Establishes programs designed to encourage Texas
businesses to reduce, reuse and recycle industrial and hazardous
wastes; and

(F) Has the powers and duties specifically prescribed
and other powers necessary or convenient to carry out these and other
responsibilities.

(2) TDED:

(A) Isthestateagency designated to promoteeconomic
development and tourismand providebusinessinformation servicesfor
small business owners;

(B) Servesas an information center and referral agency
for information on various state and federal programs affecting
small businesses, including those offered by local governments, local
economic development organizations, and small businessdevelopment
centers to promote business development in the state;

(C) Promotes small business ownership and develop-
ment for the state;

(D) Collects, publishes, and disseminates information
useful to small businesses including data on employment and business
activities and trends; and

(E) Has the powers and duties specifically prescribed
and other powers necessary or convenient to carry out these and other
responsibilities.

(c) Activities.

(1) TNRCC will, in a timely manner:

(A) Refer small business owners to TDED for informa-
tion on financial and loan assistance and business licenses, permits,
registrations, or certificates necessary to operate a place of business in
Texas;

(B) Provide TDED with information regarding envi-
ronmental permitting processes, registration time lines, fee schedules,
reporting requirements, and pollution prevention techniques; as well
as schedule workshops, seminars, and conferences that educate small
businesses on environmental concerns;

(C) Provide speakers and educational materials, as re-
quested and subject to staff availability, for seminars, conferences, and
workshops sponsored by TDED;

(D) Establish and maintain working links from the
TNRCC web site to pages on the TDED web site relevant to current
information on financial and loan assistance and business licenses,
permits, registrations, or certificates necessary to operate a place of
business in Texas;

(E) Research the requirements and costs of pollution
control equipment and environmental audits needed by small busi-
nesses for compliance with environmental regulations;

(F) Train TDED staff, as requested and subject to staff
availability, on environmental regulations, environmental management
techniques, and pollution prevention and recycling practices that apply
to small businesses;
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(G) Shareinformation with TDED to ensurenon-dupli-
cation of agency efforts;

(H) Provide the necessary permit applications and
formsto TDED, upon request, so that TDED may complete a compre-
hensive application request by a business; and

(I) Analyzeand evaluatealternatives for improving per-
mit processeswithin TNRCC, andsubmit jointly with TDED any report
required by Texas Government Code §481.129.

(2) TDED will, in a timely manner:

(A) Refer small business owners and prospective own-
ers to the TNRCC Small Business Stationary Source Assistance Pro-
gram for help with environmental permitting, registration, compliance,
and reporting requirements and pollution prevention techniques;

(B) Provide information to TNRCC regarding financial
and loan assistance and business licenses, permits, registrations or cer-
tificates necessary to operate a place of business in Texas;

(C) Provide speakers and educational materials, as re-
quested and subject to staff availability for seminars, conferences, and
workshops sponsored by TNRCC;

(D) Maintain current information supplied by TNRCC
on the application process and time lines for environmental permits,
registrations, certifications, or other general environmental compliance
information needed to operate a place of business in Texas;

(E) Incorporate TNRCC information concerning busi-
nesses’ rights, obligations, and requirements under environmental reg-
ulationsinto thegeneral material distributed by TDED to peopleestab-
lishing business operations in Texas;

(F) Identify and provide information to TNRCC on fi-
nancial assistanceprogramsthat makeloansto small businessesfor the
purchase of new equipment or process upgrades necessary to operate
in compliance with environmental regulations;

(G) Serve as a point of contact, when requested, be-
tween TNRCC and the Small Business Administration, Farm Service
Agency, the Small Business Development Centers, the Texas Manu-
facturing Assistance Centers, Community Development Corporations,
and other business and financial assistance programs;

(H) Maintain the information produced by TNRCC
about the impacts of environmental regulations on the state’s economy
and small business community;

(I) Share information with TNRCC to ensure non-du-
plication of agency efforts; and

(J) Analyzeand evaluatealternativesfor improving per-
mit processes within TNRCC, and submit jointly any report required
by Texas Government Code §481.129.

(d) Review of MOU. This memorandum shall continue in ef-
fect until terminated in a rule- making procedure, or until one of the
parties ceases to have jurisdiction of the subject matter.

§195.8. Memorandum of Understanding with the Texas Historical
Commission.

(a) Pursuant to §481.028 of the Government Code, the Texas
Department of Economic Development (thedepartment) and theTexas
Historical Commission (THC) enter into this Memorandum of Under-
standing (MOU), under which they agreeto cooperatein program plan-
ning and budgeting relating to community preservation, restoration and
revitalization to encourage travel to the state’s historical attractions.

(b) Mutual Responsibilities. To serve the citizens of Texas in
anefficient and fiscally responsibleway, thepartiesagreethat they will:

(1) cooperate on regional planning within Texas;

(2) cooperate regarding community preservation, restora-
tion and revitalization efforts;

(3) share information of mutual interest;

(4) assist with the development of a cooperative heritage
tourism program;

(5) develop theagreementsnecessary to accomplish theac-
tivities set forth in this Memorandum of Understanding; and

(6) cooperateto encourageeconomicdevelopment and em-
ployment in Texas.

(c) Transfer of Funds. From the amounts appropriated to the
Department toadvertiseand promoteTexasasatravel destination in se-
lected national and international markets, the Department, pursuant to
Texas Government Code, Chapter 481.172, will transfer $300,000.00
during the biennium beginning September 1, 1999 to THC to be used
towards marketing and tourism development activities to encourage
travel to the state’shistorical attractions. Both parties agree that in Fis-
cal Year 2000, theDepartment will transfer $150,000 to THC within 30
days following execution of this Memorandum of Understanding and
in Fiscal Year 2001 will transfer $150,000 to THC on or before Octo-
ber 31, 2000.

(d) Coordinationof StatewideTravel-Related Efforts: TheDe-
partment uses the advertising slogan "Texas. It’ s Like A Whole Other
Country." in all of itstravel promotion and tourismdevelopment efforts.
To effectively coordinate and ensure aconsistent message is used in all
statewide travel-related efforts, THC agrees to use the Department’s
advertising slogan, the Texas Patch logo, the Department’ s toll-free
telephone number (1-800-8888-TEX) and the Department’ s web site
address (www.TravelTex.com) in all projects THC undertakes that are
funded in whole or in part by funds transferred to THC from the De-
partment under this MOU.

(e) Acknowledgment. THC agrees that in all projects THC
undertakesusing fundstransferred from the Department to THC under
this MOU, THC will provide acknowledgment that the project(s) are
funded in whole, or in part, by fundsprovided by theDepartment. THC
also agrees to cite the funding source.

(f) Close-Out Report. Both parties agree that prior to the end
of each fiscal year during the biennium beginning September 1, 1999,
THC will submit to the Department a fiscal year close- out report that
details how THC used the Funds towards tourism development and
tourism marketing activities to encourage travel to the state’s histor-
ical attractions.

(g) Term. This Memorandum of Understanding, which is ef-
fective upon execution by representatives of each agency, shall termi-
nate on August 31, 2001, unless extended by the mutual agreement of
the parties.

§195.9. Memorandum of Understanding with the General Services
Commission.

(a) Purpose. Pursuant to Texas Government Code §481.028,
the TexasDepartment of Economic Development and the General Ser-
vices Commission enter into this Memorandum of Understanding, un-
der which they agree to cooperate in program planning and budgeting
relating to procurement information, certification and technical assis-
tance to small and historically underutilized businesses.

(b) Mutual Responsibilities. To serve the citizens of Texas in
an efficient and fiscally responsible way, the parties agree that they
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will: cooperate on regional economic planning within Texas; coop-
erate in providing procurement information, certification and technical
assistance to small and historically underutilized businesses; share in-
formation of mutual interest; develop the agreements necessary to ac-
complish theactivitiesset forth in thisMemorandumof Understanding;
and cooperate to encourage economic development within Texas.

(c) Term. This Memorandum of Understanding, which is ef-
fective upon execution by representatives of each agency, shall termi-
nate on August 31, 2001 unless extended by the mutual agreement of
the parties.

§195.10. Memorandum of Understanding with the Texas Alternative
Fuels Council.

(a) Purpose. Pursuant to Texas Government Code §481.028,
the Texas Department of Economic Development and the Texas Alter-
native Fuels Council enter into this Memorandum of Understanding,
under which they agree to cooperate in program planning and budget-
ing relatingto thepromotion of theuseof alternativefuelswithin Texas.

(b) Mutual Responsibilities: To serve the citizens of Texas in
anefficient and fiscally responsibleway, thepartiesagreethat they will:
cooperateon regional planning within Texas; cooperate in encouraging
the use of alternative fuels within Texas; share information of mutual
interest; develop theagreementsnecessary to accomplish theactivities
set forth in this Memorandum of Understanding; and cooperate to en-
courage economic development in Texas.

(c) Term. This Memorandum of Understanding, which is ef-
fective upon execution by representatives of each agency, shall termi-
nate on August 31, 2001 unless extended by the mutual agreement of
the parties.

§195.11. Memorandumof Understandingwith theTexasAgricultural
Finance Authority.

(a) Purpose. Thepurpose of this memorandum of understand-
ing is to meet legislative requirements specified in §481.028(b)(12) of
the Government Code relating to the marketing and promotion of the
programs administered by the Texas Agricultural Finance Authority
(TAFA).

(b) Mutual Responsibilities. To efficiently serve the citizens
of Texas and promote economic growth in agriculture and agriculture
relating industries, the agencies involved in the memorandum agree to
cooperate in the following areas:

(1) TAFA will administer its finance programs involving
agriculture, horticulture, and other agricultural-related business to best
utilize the expertise of the staff of TAFA.

(2) TAFA will not duplicate the current fee-based services
of the Texas Department of Economic Development (TDED), which
include but are not limited to loan packaging, feasibility studies, and
credit analyses. TAFA staff will perform credit analysis in accordance
with its credit policy and procedures as it relates to projects seeking
participation in any of the programs administered by TAFA.

(3) TDED will cooperate and assist in marketing and pro-
moting the finance programs administered by TAFA. TDED will for-
ward all requests for financial assistance involving any agriculture or
agricultural-related project to TAFA.

(4) TDED And the Texas Department of Agriculture
(TDA) will cooperate in development, marketing and finance activities
as identified in the memorandum of understanding between TDED
and TDA dated effective September 1, 1999, so as to best utilize each
agency’s expertise and resources.

(5) TAFA and TDED will cooperateto foster economic de-
velopment throughout Texas.

(c) Term. This Memorandum of Understanding, which is ef-
fective upon execution by therepresentatives of each agency, shall ter-
minate August 31, 2001 unless extended by mutual agreement of the
parties.

§195.12. Memorandum of Understanding with the Health and Hu-
man Services Commission.

This Memorandum of Understanding (MOU) is entered into and be-
tween theHealth and Human ServicesCommission (HHSC) and Texas
Department of Economic Development (TDED) for thepurpose of ac-
complishing the transfer of the Empowerment Zone and Enterprise
Community (EZ/EC) Program from HHSC to TDED.

(1) Background and Objectives

(A) Establishment of the EZ/EC Program.

(i) In 1993, Congress created the Empowerment
Zone/EnterpriseCommunity (EZ/EC) program in theOmnibusBudget
Reconciliation Act of 1993 (P.L. 103-66, August 10, 1993). This
10-year program targets federal grants to distressed urban and rural
communities for social services and community redevelopment and
provides tax and regulatory relief to attract or retain businesses in
distressed communities. On December 24, 1994, President Clinton
designated 72 urban areas and 33 rural communities as empowerment
zones or enterprise communities based on their strategic plan. Each
urban zone received $100 million and each rural zone $40 million.
While each enterprise community received a one-time grant award of
approximately $3 million.

(ii) Federal funding for the EZs and ECs was made
availablethrough thetitleXX Social ServiceBlock Grant (SSBG) pro-
gram, which is administered by the Department of Health and Human
Services(HHS). TheU.S. Department of Housing and Urban Develop-
ment and the U.S. Department of Agriculture are responsible for man-
aging programmatic aspects of the initiative.

(B) EZ/EC Grant Awards to the State of Texas. The
Stateof Texaswasawarded approximately $55 million which included
one empowerment zone (Rio Grande Valley), one urban enhanced en-
terprise community (Houston), and four urban enterprise communities
(Dallas, El Paso, San Antonio, and Waco). These funds are being ad-
ministered by HHSC that serves asfiscal intermediaries for the EZ/EC
SSBG grant.

(C) H.B. 2641, 76th Legislature. In 1999, House Bill
2641 was enacted during the 76th regular legislative session. Among
other things, it requiresHHSC to transfer theEZ/EC program to TDED
effectiveSeptember 1, 1999. Thelaw also requiresHHSC and thegov-
erning board of TDED to enter into a MOU to implement the transfer.
In order to effectuate the transfer and reassignment of administrative
duties from HHSC to TDED, a letter from the federal government au-
thorizing thetransfer of theEZ/EC program to TDED will beexecuted.

(D) Objectives. HHSC and TDED desire to implement
the requirements of House Bill 2641 by executing this Memorandum
of Understanding.

(2) Obligations of the Parties

(A) General Obligations. Effective September 1, 1999,
all duties and obligations that pertain to the operation of the EZ/EC
Program are, except as specifically provided in this MOU, transferred
or assigned to the TDED.

(B) Responsibilities of HHSC. To implement the
requirements of H.B. 2641, HHSC will:

(i) Identify a point of contact to work with the indi-
vidual appointed by TDED to facilitate resolution of issues relating to
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the transfer. An alternate person will also be identified during periods
when the primary point of contact is absent.

(ii) Notify by correspondence all federal partners
and localitiesof theeffectivedateof thetransfer of theEZ/EC program
to TDED. These include: U.S. Department of Health and Human
Services(HHS), U.S. Department of Housing and Urban Development
(HUD), U.S. Department of Agriculture (USDA), Rio Grande Valley
Empowerment Zone Corporation, City of Houston, City of El Paso,
City of Waco, City of Dallas, and City of San Antonio.

(iii) Transfer to TDED all records, documents,
and data generated or maintained by HHSC, including all grantee
payments, administrative costs, and all grant revenues received by
HHSC.

(iv) Assign and transfer to TDED all contracts,
memoranda or understanding or other agreements executed on behalf
or pertaining exclusively to the EZ/EC program.

(v) Provideastatus report on current monitoring ac-
tivities that identifies programmatic and/or fiscal compliance issues
currently under review by HHSC to avoid delays or disruptions dur-
ing the transition period.

(C) Responsibilitiesof TDED. To facilitate the transfer
of the EZ/EC program by HHSC, TDED will:

(i) Identify a point of contact, and an alternate, to
work with the individual designated by HHSC to resolve details and
issues relating to the transfer.

(ii) Inform by correspondence, federal partners and
each granteeof itsnew responsibility to administer theEZ/EC program
effective September 1, 1999.

(iii) Identify for HHSC the location of the office or
offices that will receive the records of the EZ/EC program.

(iv) Review all records, documents, and data com-
piled by HHSC to make sure that requested information is provided.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 11,

2000.

TRD-200008636
Tracye McDaniel
Deputy Executive Director
Texas Department of Economic Development
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 936-0177

♦ ♦ ♦
CHAPTER 200. ADMINISTRATION
10 TAC §200.1

The Texas Department of Economic Development (Department)
proposes new chapter 10 TAC Chapter 200. Administra-
tion.§200.1 adopts by reference the rules of the General
Services Commission related to Historically Underutilized Busi-
nesses. The department adopts by reference the rules of the
Texas General Services Commission in 1 TAC §§111.11-111.28,
concerning historically underutilized business certification pro-
gram, which became effective October 4, 1995.

Gail Little, HUB Program Coordinator, has determined that for
each year of the first five years the proposed sections will be
in effect, there will be no fiscal impact to state and local govern-
ments as a result of the enforcement or administration of the rule.
There will be no measurable effect on local employment or the
local economy as a result of the proposal.

Gail Little, HUB Program Coordinator, has also determined that
for each year of the first five years the sections are in effect, the
public benefits anticipated as a result of the proposed section
will be a more uniform and consistent approach for procuring
goods and services from HUB vendors. The new rule does not
impose any new duties on small or micro-businesses. There is
no anticipated economic cost to persons who are required to
comply with the rule. There is no anticipated difference in cost
of compliance between micro, small, and large businesses and
no anticipated economic cost for these entities.

Written comments on the proposal may be submitted within 30
days of publication in the Texas Register to Mary Herrick, Legal
Assistant, Texas Department of Economic Development. Com-
ments may be mailed to P.O. Box 12728, Austin, Texas 78711-
3498; hand delivered to 1700 North Congress Avenue, Suite
130, Austin, Texas 78701; or faxed to (512) 936-0415.

Government Code §§2161.002, 2161.003 and 2161.123, require
the Department to adopt the Commission’s rules as its own rules.

Texas Government Code, §2161 is affected by this proposal.

§200.1. Historically Underutilized Businesses.
TheTexasDepartment of Economic Development (Department) adopts
by reference the rules promulgated by the General Services Commis-
sion (GSC) regarding historically underutilized businesses, which are
set forth in 1 TAC §§111.11-111.28, as amended. A copy of the GSC
rules may be obtained by writing to: Mary Herrick, Legal Assistant,
TexasDepartment of Economic Development, P.O. Box 12728, Austin,
Texas 78711-22728 or by accessing the Web site of the Secretary of
State, at www.sos.state.tx.us/tac/

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 14,

2000.

TRD-200008697
Tracye McDaniel
Deputy Executive Director
Texas Department of Economic Development
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 936-0177

♦ ♦ ♦
10 TAC §200.11

The Texas Department of Economic Development (department)
also proposes new rule §200.11 adopting by reference the Office
of the Attorney General’s rules relating to Contract Negotiation,
Mediation, and Other Assisted Negotiation and Mediation Pro-
cesses. The department adopts by reference the rules, which
became effective May 31, 2000.

Robin Abbott, General Counsel, has determined that for the first
five years the rules are in effect, there are no additional estimated
costs to the state and to local governments expected as a result
of enforcing or administering the rules; there are no estimated
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reductions in costs to the state or local governments; there are
no estimated losses or increases in revenue to the state or to lo-
cal governments; there are no foreseeable implications relating
to costs or revenues to local governments as a result of admin-
istering the rules; and there are no anticipated costs to persons
who are required to comply with the rules as proposed.

Ms. Abbott has also determined that there may be an effect
on small businesses and anticipated economic costs to persons
who are required to comply with the adopted rules. The costs
will depend on a number of factors, including the methods of
negotiation, mediation or other assisted negotiation or mediation
processes agreed upon by the parties.

Ms. Abbott, General Counsel, has determined that the public
benefit anticipated as a result of the rules as proposed will be
to modify the contract negotiation and dispute resolution rules
of the Department to conform to the statutorily recommended
negotiation and dispute resolution provisions.

Written comments on the proposal may be submitted within 30
days of publication in the Texas Register to Mary Herrick, Legal
Assistant, Texas Department of Economic Development. Com-
ments may be mailed to P.O. Box 12728, Austin, Texas 78711-
3498; hand delivered to 1700 North Congress Avenue, Suite
130, Austin, Texas 78701; or faxed to (512) 936-0415.

Texas Government Code Section 2260.052 directs the Office of
the Attorney General (OAG) and the State Office of Administra-
tive Hearings (SOAH) to provide rules for negotiation and medi-
ation that units of government may adopt.

Texas Government Code, §2260 is affected by this proposal

§200.11. Contracts Negotiation, Mediation, and Other Assisted Ne-
gotiation and Mediation Processes.

The Texas Department of Economic Development (Department)
adopts by reference the rules promulgated by the Office of the Attor-
ney General (OAG) and the State Office of Administrative Hearings
(SOAH) relating to the procedures for the negotiation and mediation
of certain breach of contract claims asserted by contractors against the
State of Texas, pursuant to §9 of House Bill 826, 76th. R.S., 1 TAC
Chapter 68, Subchapters A-C, §§68.1, 68.3, 68.5, 68.7, 68.21, 68.23,
68.25, 68.27, 68.29, 68.31, 68.33, 68.35, 68.37, 68.47, 68.49, 68.51,
68.53, 68.55, 68.57, 68.59, and 68.61. A copy of the OAG’s rules
may be obtained by writing to: Mary Herrick, Legal Assistant, Texas
Department of Economic Development, P.O. Box 12728, Austin,
Texas 78711-22728 or by accessing the Web site of the Secretary of
State, at www.sos.state.tx.us/tac//

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 14,

2000.

TRD-200008695
Tracye McDaniel
Deputy Executive Director
Texas Department of Economic Development
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 936-0177

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 9. TEXAS STATE BOARD OF
MEDICAL EXAMINERS

CHAPTER 164. PHYSICIAN ADVERTISING
22 TAC §164.4

The Texas State Board of Medical Examiners proposes new
§164.4, relating to the use of the term board certification by
physicians in advertising. This section will outline the criteria to
be followed when using the term board certification so as not to
be false or misleading in content.

Michele Shackelford, General Counsel, Texas State Board of
Medical Examiners, has determined that for the first five-year pe-
riod the section is in effect there will be no fiscal implications for
state and local government as a result of enforcing the section.

Ms. Shackelford also has determined that for each year of the
first five years the section as proposed is in effect the public ben-
efit anticipated as a result of enforcing the section will be outlined
criteria to be followed when using the term board certification so
as not to be false or misleading in content. There will be no ef-
fect on small businesses. Whether or not there will be economic
cost to persons who are required to comply with the section as
proposed cannot be determined at this time.

Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas, 78768-2018. A public hearing
will be held at a later date.

The new section is proposed under the authority of the Occu-
pations Code, §153.001, which provides the Texas State Board
of Medical Examiners to adopt rules and bylaws as necessary
to: govern its own proceedings; perform its duties; regulate the
practice of medicine in this state; and enforce this subtitle.

The Texas Occupations Code, Annotated, §164.052(a)(6) is af-
fected by this proposal.

§164.4. Board Certification.
(a) A physician’s authorization of or use of the term "board

certified," or any similar wordsor phrasecalculated to convey thesame
meaning in any advertising for his or her practice shall constitute mis-
leading or deceptiveadvertising unlessthephysician disclosesthecom-
plete name of the specialty board which conferred the certification
and the certifying organization meets the requirements in paragraphs
(1)-(2) of this subsection:

(1) The certifying organization is a member board of the
American Board of Medical Specialties, or the Bureau of Osteopathic
Specialists, or is the American Board of Oral and Maxillofacial
Surgery; or

(2) The certifying organization requires that its applicants
becertified by aseparatecertifying organization that isamember board
of the American Board of Medical Specialties or the Bureau of Os-
teopathic Specialists, or appropriate Royal College of Physicians and
Surgeons, and the certifying organization meets thecriteria set forth in
subsection (b) of this section.

(b) Each certifying organization that is not a member board
of the American Board of Medical Specialties or the Bureau of Os-
teopathic Specialists must meet each of the requirements set forth in
paragraphs (1)-(5) of this subsection:

(1) the certifying organization requires all physicians who
are seeking certification to successfully pass a written or an oral ex-
amination or both, which tests the applicant’s knowledge and skills in
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the specialty or subspecialty area of medicine. All or part of the exam-
ination may be delegated to a testing organization. All examinations
require a psychometric evaluation for validation;

(2) the certifying organization haswritten proof of adeter-
mination by theInternal RevenueServicethat thecertifying board istax
exempt under the Internal Revenue Code pursuant to Section 501(c);

(3) the certifying board has a permanent headquarters and
staff;

(4) the certifying board has at least 100 duly licensed cer-
tificants from at least one-third of the states; and

(5) the certifying organization requires all physicians who
are seeking certification to have satisfactorily completed identifiable
and substantial training in thespecialty or subspecialty areaof medicine
in which the physician is seeking certification, and the certifying or-
ganization utilizes appropriate peer review. This identifiable training
shall be deemed acceptable unless determined by the Board of Medi-
cal Examiners to be inadequate in scope, content, and duration in that
specialty or subspecialty area of medicine in order to protect the public
health and safety.

(c) A physician may not use the term "board certified" or any
similar words or phrase calculated to convey the same meaning if the
claimed board certification hasexpired and hasnot been renewed at the
time the advertising in question was published or broadcast.

(d) The terms "board eligible," "board qualified," or any sim-
ilar words or phrase calculated to convey the same meaning shall not
be used in physician advertising.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008735
F. M. Langley, DVM, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 175. FEES, PENALTIES, AND
APPLICATIONS
22 TAC §175.1

The Texas State Board of Medical Examiners proposes an
amendment §175.1, regarding fees. The amendment will clarify
new fees for biennial non-profit health organization applications
and fees for filing late applications.

Michele Shackelford, General Counsel, Texas State Board of
Medical Examiners, has determined that for the first five-year
period the section is in effect there will be fiscal implications as a
result of enforcing the section. There will be increased revenue
to state government, exact amount cannot be determined at this
time.

Ms. Shackelford also has determined that for each year of the
first five years the section as proposed is in effect the public ben-
efit anticipated as a result of enforcing the section will be clarifi-
cation of new fees for biennial non-profit health organization ap-
plications and fees for filing late applications. A fee of $1,000 for
submission of a biennial application and a fee of $2,000 for late
filing of a biennial application will be assessed for those required
to comply with the section as proposed.

Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas, 78768-2018. A public hearing
will be held at a later date.

The amendment is proposed under the authority of the Occu-
pations Code, §153.001, which provides the Texas State Board
of Medical Examiners to adopt rules and bylaws as necessary
to: govern its own proceedings; perform its duties; regulate the
practice of medicine in this state; and enforce this subtitle.

The Texas Occupations Code, Annotated, §153.051 is affected
by this proposal.

§175.1. Fees.
The board shall charge the following fees.

(1) Physicians:

(A) processing an application for complete or partial li-
censure examination (includes one USMLE Step 3 or COMLEX Level
3 and jurisprudence examination fee)--$800;

(B) processing an application for licensure by endorse-
ment (includes one jurisprudence examination fee)--$800;

(C) examination fees (required and payable each time
applicant is scheduled for examination):

(i) USMLE Step 3--$500;

(ii) COMLEX Level 3--$500;

(iii) Jurisprudence--$30;

(D) processing an application for a special purpose li-
cense for practice of medicine across state lines (includes one jurispru-
dence examination fee)--$800;

(E) temporary license:

(i) regular--$50;

(ii) distinguished professor--$50;

(iii) state health agency--$50;

(iv) section 3.0305--$50;

(v) rural/underserved areas--$50;

(vi) continuing medical education--$50;

(F) annual renewal--$330.

(2) Physicians in Training:

(A) institutional permit (began training program prior
to 6-1-2000)--$50;

(B) renewal of institutional permit (began training pro-
gram prior to 6-1-2000)--$35;

(C) basic postgraduate resident permit--$75;

(D) advanced postgraduate resident permit--$75;

(E) temporary postgraduate resident permit--$50;

(F) renewal of basic postgraduate resident permit--$50;
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(G) renewal of advanced postgraduate resident permit--
$50;

(H) faculty temporary permit--$110;

(I) visiting professor permit--$110;

(J) evaluation or re-evaluation of postgraduate training
program--$150.

(3) Physician Assistants:

(A) processing application for licensure as a physician
assistant--$200;

(B) temporary license--$50;

(C) annual renewal--$150.

(4) Acupuncturists/Acudetox Specialists:

(A) processing an application for license as an acupunc-
turist--$300;

(B) temporary license for an acupuncturist--$50;

(C) annual renewal for an acupuncturist--$250;

(D) acupuncturist distinguished professor--$50;

(E) processing an application for acudetox specialist--
$50;

(F) annual renewal for acudetox specialist--$25;

(G) review of continuing acupuncture education
courses--$50;

(H) review of continuing acudetox acupuncture educa-
tion courses--$50.

(5) Non-Certified Radiologic Technicians:

(A) processing an application--$50;

(B) annual renewal--$50.

(6) Certification as a Non-Profit Health Organization:

(A) processing an application for new or initial certifi-
cation - $2,500;

(B) processing an application for biennial recertifica-
tion - $1,000[ $500];

(C) processing a late application for biennial recertifi-
cation - $2,000 [$1,250].

(7) Miscellaneous Fees:

(A) duplicate license--$45;

(B) endorsement--$40;

(C) reinstatement after cancellation for cause--$350;

(D) office-based anesthesia site registration--$300.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008736

F. M. Langley, DVM, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 177. CERTIFICATION OF
NON-PROFIT ORGANIZATIONS
22 TAC §§177.1, 177.2, 177.4, 177.6 - 177.11, 177.13, 177.15,
177.16

The Texas State Board of Medical Examiners proposes amend-
ments to §§177.1, 177.2, 177.4, 177.6-177.11, 177.13, 177.15,
and 177.16, regarding certification of non-profit health organiza-
tions. The amendments will update new cites to the Occupations
Code, address administrative procedures regarding late filing of
biennial applications and insufficient reports, and clarify fees.

Michele Shackelford, General Counsel, Texas State Board of
Medical Examiners, has determined that for the first five-year pe-
riod the sections are in effect there will be fiscal implications as a
result of enforcing the sections. There will be increased revenue
to state government, exact amount cannot be determined at this
time.

Ms. Shackelford also has determined that for each year of the
first five years the sections as proposed are in effect the public
benefit anticipated as a result of enforcing the sections will be
updated cites to the Occupations Code, the address of admin-
istrative procedures regarding late filing of biennial applications
and insufficient reports, and clarification of fees. A fee of $1,000
for submission of a biennial application and a fee of $2,000 for
late filing of a biennial application will be assessed for those re-
quired to comply with the sections as proposed.

Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas, 78768-2018. A public hearing
will be held at a later date.

The amendments are proposed under the authority of the Occu-
pations Code, §153.001, which provides the Texas State Board
of Medical Examiners to adopt rules and bylaws as necessary
to: govern its own proceedings; perform its duties; regulate the
practice of medicine in this state; and enforce this subtitle.

The Texas Occupations Code, Annotated, §§162.001-162.003
are affected by this proposal.

§177.1. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the contents clearly indicate otherwise.

(1) Act--The Texas Medical Practice Act,Texas Occupa-
tions Code Annotated, Subtitle B.

(2) Actively engaged in the practice of medicine--The
physician is engaged in diagnosing, treating or offering to treat any
mental or physical disease or disorder or any physical deformity or
injury or performing such actions with respect to individual patients
for compensation and shall include clinical medical research, the
practice of clinical investigativemedicine, the supervision and training
of medical students or residents in a teaching facility or program
approved by the Liaison Committee on Medical Education of the
American Medical Association, the American Osteopathic Associa-
tion or the Accreditation Council for Graduate Medical Education,
and professional managerial, administrative, or supervisory activities
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related to the practice of medicine or the delivery of health care
services.

(3) Board--Texas State Board of Medical Examiners .

(4) [(3)] Board of Directors--The board of the Health Or-
ganization whether referred to as the board of directors, the board of
trustees or other title.

(5) Certification by the Board--In accordance with Chap-
ter 162, Texas Occupations Code Annotated, the Board shall certify
a health organization as a non-profit health organization; as a migrant,
community, or homelesshealth center; or asafederally qualified health
center.

(6) [(4)] Chief Executive Officer--The officer of the Health
Organization authorized in the articles of incorporation, the bylaws, or
otherwise, to perform the functions of the principal executive officer,
irrespective of the name by which such officer may be designated by
the Health Organization.

(7) [(5)] Director--A member of the Board of Directors
whether referred to as a director, trustee or other title.

(8) [(6)] Member--A member of the Health Organization.

(9) [(7)] Health Organization--An applicant for or holder
of certification from the Texas State Board of Medical Examiners under
the Act, §162.001(b) [§5.01(a)].

(10) [(8)] Rules--The rules promulgated by the Texas State
Board of Medical Examiners pursuant to the Act.

(11) [(9)] Supplier--

(A) A physician retained to provide medical services to
or on behalf of the Health Organization; and

(B) any other person providing or anticipated to provide
services or supplies to or on behalf of the Health Organization in excess
of $10,000 during a twelve-month period.

§177.2. Initial Certification.

Any Health Organization meeting the qualifications specified in §177.3
of this title (relating to Qualifications for Certification) may seek certi-
fication by the Texas State Board of Medical Examiners under the Act,
§162.001(b) [§5.01(a)], by the submission of an application as pro-
vided in §177.4 of this title (relating to Applications for Certification).

§177.4. Applications for Certification.

A Health Organization seeking certification shall submit an applica-
tion to the Texas State Board of Medical Examiners, attention permits
department, on a form approved by the Texas State Board of Medical
Examiners, which application shall include:

(1) Initial Identification Statement. A statement signed and
verified by the chief executive officer:

(A) indicating the name and mailing address of the
Health Organization;

(B) indicating the names and mailing addresses of all
Member(s) or that there are no Member(s);

(C) indicating the names and mailing addresses of all
Officers; and

(D) indicating the names and mailing addresses of all
Directors.

(2) Initial Document Statement. A statement signed and
verified by the chief executive officer attaching a copy of the current
certificate of incorporation of the Health Organization and attaching a

copy of the current by-laws of the Health Organization including pro-
vision that:

(A) the Health Organization is organized for any or all
of the following purposes:

(i) the carrying out of scientific research and re-
search projects in the public interest in the fields of medical sciences,
medical economics, public health, sociology,or [ and] related areas;

(ii) the supporting of medical education in medical
schools through grants and scholarships;

(iii) the improving and developing of the abilities
of individuals and institutions studying, teaching, and practicing
medicine;

(iv) the delivery of health care to the publicor;

(v) the engaging in the instruction of the general
public in the area of medical science, public health, and hygiene
and related instruction useful to the individual and beneficial to the
community.[;]

(B) the physician(s) organizing and incorporating the
Health Organization shall select the initial Board of Directors consis-
tent with the mission, goals, and purposes of the Health Organization;

(C) the by-laws of the Health Organization shall be in-
terpreted in a manner that reserves to the Health Organization through
its retained physicians the sole authority to engage in the practice of
medicine and reserves to the Health Organization through its Board of
Directors the sole authority to direct the medical, professional, and eth-
ical aspects of the practice of medicine;

(D) each Director is required to immediately report to
the Texas State Board of Medical Examiners any action or event which
such Director reasonably and in good faith believes constitutes a vio-
lation or attempted violation of the Act or the Rules;

(E) each Director is required to individually disclose to
the Member(s), if any, and to the Board of Directors (at the times of
nomination and appointment) and to the Texas State Board of Medical
Examiners (at the times of initial application and biennial reports) the
identity of each financial relationship known to such Director, if any,
which such Director has with any Member, any other Director, any
Supplier of the Health Organization or any affiliate of any Member,
other Director, or Supplier of the Health Organization, and to provide
a concise explanation of the nature of each such financial relationship;

(F) the termination of the retention of any physician to
provide medical services on behalf of the Health Organization during
such physician’s term of retention may be accomplished only by the
Board of Directors or its physician designee(s) and such termination
shall be subject to due process procedures adopted by the Board of Di-
rectors or its physician designee(s) or provided by the retention agree-
ment between the Health Organization and the subject physician unless
the physician is terminated.

(3) Initial Director Statements. Statements signed and ver-
ified by each current Director indicating that:

(A) such Director is licensed by the Texas State Board
of Medical Examiners;

(B) such Director is actively engaged in the practice of
medicine;

(C) such Director will, as a Director, exercise indepen-
dent judgment in all matters and, specifically, matters relating to cre-
dentialing, quality assurance, utilization review, peer review, and the
practice of medicine;
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(D) such Director will, as a Director, exercise best ef-
forts to cause the Health Organization to comply with all relevant pro-
visions of the Act and the Rules;

(E) such Director will, as a Director, immediately report
to the Texas State Board of Medical Examiners any action or event
which such Director reasonably and in good faith believes constitutes
a violation or attempted violation of the Act or the Rules; and

(F) such Director has disclosed within such Director’s
statement the identity of all of such Director’s financial relationships,
if any, of the type described in paragraph (2)(E) of this section and
provided a concise explanation of the nature of each such financial re-
lationship within such Director’s statement.

(4) Initial Compliance Statement. A statement signed and
verified by the chief executive officer indicating that the Health Or-
ganization is in compliance with the requirements for certification and
continued certification as required by the provisions of the Act and the
Rules.

(5) Initial Fee Payment. A fee in the amount and form spec-
ified by the Rules.

§177.6. Biennial Report.
Each Health Organization certified under the Act, §162.001(b)
[§5.01(a)], shall file with the Texas State Board of Medical Examiners
a Biennial Report in September of each odd numbered year if certified
in an odd numbered year, and in September of each even numbered
year if certified in an even numbered year, and the Biennial Report
shall include:

(1) Biennial Identification Statement. A statement signed
and verified by the chief executive officer:

(A) indicating the name and mailing address of the
Health Organization;

(B) indicating the names and mailing addresses of all
Member(s) or that there are no Member(s);

(C) indicating the names and mailing addresses of all
Officers;

(D) indicating the names and mailing addresses of all
Directors; and

(E) disclosing any changes in the composition of the
Board of Directors since the last biennial report.

(2) Biennial Document Statement. A statement signed and
verified by the chief executive officer attaching a copy of the current
certificate of incorporation and by-laws of the Health Organization if
not already on file with the Texas State Board of Medical Examiners
and indicating:

(A) whether or not the by-laws or articles of incorpora-
tion of the Health Organization have been revised since the last biennial
report;

(B) whether or not such revisions, if any, were recom-
mended or approved by the Board of Directors; and

(C) a concise explanation of such revisions, if any.

(3) Biennial Director Statements. Statements signed and
verified by each current Director indicating that:

(A) such Director is licensed by the Texas State Board
of Medical Examiners;

(B) such Director is actively engaged in the practice of
medicine;

(C) such Director will, as a Director, exercise indepen-
dent judgment in all matters and, specifically, matters relating to cre-
dentialing, quality assurance, utilization review, peer review, and the
practice of medicine;

(D) such Director will, as a Director, exercise best ef-
forts to cause the Health Organization to comply with all relevant pro-
visions of the Act and the Rules;

(E) such Director will, as a Director, immediately report
to the Texas State Board of Medical Examiners any action or event
which such Director reasonably and in good faith believes constitutes
a violation or attempted violation of such Act or the Rules; and

(F) such Director has disclosed within such Director’s
statement the identity of all of such Director’s financial relationships,
if any, of the type described in §177.4[(a)](2)(E) of this title (relating
to Applications for Certification) and provided a concise explanation
of the nature of each such financial relationship within such Director’s
statement.

(4) Biennial Compliance Statement. A statement signed
and verified by the chief executive officer indicating that the Health
Organization is in compliance with the requirements for certification
and continued certification as required by the provisions of the Act and
the Rules.

(5) Biennial Fee Payment. A fee in the amount and form
specified by the Rules.

§177.7. Establishment of Fees.

The fees established pursuant to the Act, §153.011 and §153.051
[§2.09(k)] and the Rules for certification and continued certification
shall be as follows.

(1) Initial Fee. In addition to all other requirements for cer-
tification under the Act, §162.001(b) [§5.01(a) ], and the Rules, to ob-
tain certification, the Health Organization shall submit a fee of $2,500
in the form of a check or money order payable to the Texas State Board
of Medical Examiners.

(2) Biennial Fee. In addition to all other requirements for
continued certification under the Act, §162.001(b) [§5.01(a)], and the
Rules, to maintain certification, at the time of submission of the Bien-
nial Report, the Health Organization shall submit a fee of $1,000[$500]
in the form of a check or money order payable to the Texas State Board
of Medical Examiners.

(3) Late Fee. In addition to all other requirements for con-
tinued certification under the Act, §162.001(b), if the Health Organi-
zation ismorethan 30 days late in submitting their completed Biennial
Report and Biennial Fee as specified in §177.7(2) of this title (relating
to Initial Certification), theHealth Organization will berequired to pay
a penalty amount of $1,000 at the time of submission of their late Bi-
ennial Report in addition to the biennial fee in the form of a check or
money order payable to the Texas State Board of Medical Examiners.

(4) [(3)] Refunds. Fees shall not be refundable.

§177.8. Failure to Submit Reports or Fees.

(a) The failure of a Health Organization seeking certification
under the Act, §162.001(b) [§5.01(a)], and the Rules to submit any
required fee shall be grounds for the Texas State Board of Medical
Examiners to stop the processing of the application for certification
and to deny the application.

(b) The failure of a Health Organization which is certified un-
der the Act, §162.001(b) [§5.01(a)], and the Rules to timely submit an
accurate Biennial Report along with any required fee within 90 days of
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itsduedate[shall begroundsfor decertification pursuant to §177.12 of
this title (relating to Review of Applications and Reports)] may result
in decertification at the next Board meeting of the Texas State Board
of Medical Examiners.

(c) If a Health Organization has been decertified, it will be re-
quiredtosubmit anew application for certification asanonprofit health
organization under §162.001(b) of the Act and a fee of $2,500 with
the application for certification in the form of a check or money order
payable to the Texas State Board of Medical Examiners.

§177.9. Denial of Certification.

Subject to due process procedures, the Texas State Board of Medi-
cal Examiners may[,at its discretion,] refuse to [approve and] certify
any such Health Organization making application to the board if in the
board’s determination the applying Health Organization is established
or organized or operated in contravention to or with the intent to cir-
cumvent any of the provisions of the Act.

§177.10. Revocation of Certification.

Subject to due process procedures, the Texas State Board of Medical
Examiners shall revoke a[an approval or] certification if in the board’s
determination the Health Organization is established, organized, or op-
erated in contravention of or with the intent to circumvent any of the
provisions of the Act.

§177.11. Review of Applications and Reports.

(a) Applications for certification and biennial reports under
this section shall be initially reviewed by the permits and legal staffs
of the Texas State Board of Medical Examiners or other designees of
the Texas State Board of Medical Examiners to determine compliance
with the requirements for certification.

(b) If an application is insufficient or there is any other ba-
sis for denial, the Health Organization will be notified in writing that
unless it takes corrective action, the Health Organization’s application
will be denied. The Health Organization shall have 60 days from the
date of the mailing by the Texas State Board of Medical Examiners to
submit the corrected application.

(c) If abiennial report is insufficient or there is any other basis
for decertification, the Health Organization will be notified in writing
that unless it takes corrective action, the Health Organization will be
recommended for decertification at the next meeting of the Texas State
Board of Medical Examiners. The Health Organization shall have 60
days from the date of the mailing by the Board to submit the corrected
biennial report.

(d) If upon review of the application or biennial report [state-
ment] and any supporting documentation, the applying or reporting
Health Organization appears to be in compliance for certification or
continued certification, such certification shall be made upon approval
of the Texas State Board of Medical Examiners or a committee of the
Texas State Board of Medical Examiners.

(e) In the event that such compliance cannot be determined or
is otherwise in question for any reason including complaints of actions
by the Health Organization in contravention of this section or the Act,
including but not limited to failure to provide due process or evidence
of undue influence on the practice of medicine, the application or state-
ment and any supporting documentation shall be submitted to the Texas
State Board of Medical Examiners or a committee of the Texas State
Board of Medical Examiners for further review, investigation, [and]
approval,[or] denial or decertification. [If an application for certifica-
tion isdeniedor an insufficient biennial report resultsin decertification,
the Health Organization shall benotified in writing of the basis for the
denial or decertification, and the Health Organization may attempt to

correct thedeficiency, address any complaint, and resubmit the certifi-
cation application or reporting statement without paying an additional
feeif resubmitted within 60 daysof thedateof themailing of thedenial
or decertification letter. If abiennial reporting statement is insufficient
or there appears to be a basis for decertification, the Health Organiza-
tion shall benotified in writing of thepotential basisfor decertification,
and the Health Organization may attempt to correct the deficiency or
potential basis for decertification without paying an additional fee if
the corrective action is taken and the reporting statement is resubmit-
ted within 60daysof thedateof themailingby theTexasStateBoard of
Medical Examinersof thewritten explanation regarding thedeficiency
or apparent basis for decertification. If the deficiency or apparent ba-
sis for decertification isnot remedied or adequately explained, and the
corrected reporting statement submitted within the 60 day period, the
HealthOrganizationshall bedecertifiedat thenext meetingof theTexas
State Board of Medical Examiners.]

§177.13. Approved Form.

A Health Organization seeking certification under the Act, §162.001(b)
[§5.01(a)], shall submit an application on a board-approved form.

§177.15. Migrant, Community or Homeless Health Centers.

(a) Section 162.001(c) [Section 5.01(b)], non-profit health
organizations. Migrant, community, or homeless health centers
organized and operated under the authority of and in compliance with
42 U.S.C. §§254b, or 254c, [or 256] or federally qualified health
centers under 42 U.S.C. §1396(d)( l[1])(2)(B), who are non-profit
corporations under the Texas Non-Profit Corporation Act, Article
1396-1.01, Texas Civil Statutes, and the Internal Revenue Code,
§501(c)(3), and who wish to obtain approval and certification to
contract with and employ physicians pursuant to the Medical Practice
Act, §162.001(c) [§5.01(b)], Texas Occupations Code Annotated,
Subtitle B [Article 4495b, Vernon’s Texas Civil Statutes], may do so
by submitting an application on a form approved by the Texas State
Board of Medical Examiners to the permits department of the board
with the following attached documentation:

(1) a copy of the certificate of incorporation under the
Texas Non-Profit Corporation Act;

(2) a copy of documentation verifying that a determination
has been made that the organization is tax exempt under the Internal
Revenue Code pursuant to section 5[.]01(c)(3); and,

(3) a copy of documentation verifying that the organization
is organized and operated as a migrant, community, or homeless health
center under the authority of and in compliance with 42 U.S.C. §§254b,
or 254c, [or 256,] or is a federally qualified health center under 42
U.S.C. §1396(d)( l[1])(2)(B).

(b) Denial of approval and certification. Subject to due process
procedures, the Texas State Board of Medical Examiners may, at its
discretion, refuse to approve and certify any such migrant, community,
or homeless health center, or federally qualified health center making
application to the board if in the board’s determination the organization
is established or organized or operated in contravention to or with the
intent to circumvent any of the provisions of the Act or this section.

(c) Revocation of certification. Subject to due process proce-
dures, the Texas State Board of Medical Examiners shall revoke an ap-
proval or certification if in the board’s determination the organization
is established or organized or operated in contravention to or with the
intent to circumvent any of the provisions of the Act or this section.

(d) Biennial reports. Each organization approved and certi-
fied under the Act, §162.001(c) [§5.01(b)], shall file with the Texas
State Board of Medical Examiners a completed Biennial Report on a
board-approved form which contains updated and current information
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which would otherwise be required for initial approval and certifica-
tion to contract with and employ physicians. The Biennial Report shall
be submitted in September of each odd numbered year if certified in
an odd numbered year, and in September of each even numbered year
if certified in an even numbered year. Failure to timely submit a re-
quired Biennial Report shall be grounds for withdrawal or revocation
of approval and certification to contract with and employ physicians
pursuant to subsection (e) of this section.

(e) Review of applications and reports. Applications for ap-
proval and certification to contract with and employ physicians pur-
suant to the Act, §162.001(c) [§5.01(b)], and subsequent Biennial Re-
ports shall initially be reviewed by the permits and legal staffs of the
Texas State Board of Medical Examiners or other designees of the
Texas State Board of Medical Examiners to determine compliance with
the requirements for approval and certification. If upon review of the
application or statement and any supporting documentation, the apply-
ing or reporting organization appears to be in compliance for approval
and certification or continued approval and certification, upon consid-
eration and approval by the Texas State Board of Medical Examiners
or a committee of the Texas State Board of Medical Examiners, the or-
ganization shall be certified and approved to contract with and employ
physicians. In the event that such compliance cannot be determined or
is otherwise in question for any reason including complaints of actions
by the organization in contravention of this section or the Act, the ap-
plication or statement and any supporting documentation shall be sub-
mitted to the Texas State Board of Medical Examiners or a committee
of the Texas State Board of Medical Examiners for further review, in-
vestigation, and approval or denial. If an application for approval and
certification to contract with and employ physicians is denied, the or-
ganization shall be notified in writing of the basis for the denial and the
organization may attempt to correct the deficiency, address any com-
plaint, supplement the application to comply with the requirements for
approval and certification, or resubmit a new application for consid-
eration. If a biennial reporting statement is insufficient or appears to
be a basis for revocation or withdrawal of approval and decertification,
the organization shall be notified in writing of the basis for the revo-
cation or withdrawal of approval and decertification, and the organiza-
tion may attempt to correct the deficiency, address any complaint, or
supplement the biennial statement to comply with the requirements for
continued approval and certification. If a deficiency or apparent basis
for denial, revocation, or withdrawal of approval and decertification is
not remedied or adequately explained, and corrected or required sup-
plemental documentation is not submitted within 60 days of the date
of the mailing of the notification by the Texas State Board of Medical
Examiners, the organization shall be denied, revoked, decertified, or
otherwise have approval withdrawn at the next meeting of the Texas
State Board of Medical Examiners.

(f) Procedure for denial of approval and certification or recerti-
fication. Denial, revocation, withdrawal of approval, or decertification
of an organization for failure to comply with the provisions of this sec-
tion or the Act, shall follow the procedures set forth in subsection (e)
of this section.

(g) Approved forms. An organization seeking approval and
certification to contract with and employ physicians under the Act,
§162.001(c) [§5.01(b)], shall submit an application on a board-ap-
proved form. Biennial reports for continued approval and certification
shall be submitted on a board-approved form.

(h) Compliance date. Organizations approved and certified
prior to the effective date of this section shall be required to be in com-
pliance with these provisions no later than January 1, 1997. Organi-
zations applying for approval and certification after the effective date

of this section shall be required to meet the requirements of these pro-
visions as a prerequisite for approval and certification to contract with
and employ physicians pursuant to the Act, §162.001(c) [§5.01(b)].

§177.16. Complaint Procedure Notification.

(a) Method of Notification. For the purpose of directing
complaints to the board regarding health-care delivery by licensees
of the board practicing through non-profit health organizations
certified pursuant to the Medical Practice Act, §162.001[§5.01],
the non-profit health organizations which are certified or otherwise
approved pursuant to the Medical Practice Act, §162.001(b) [§5.01(a)]
and §162.001(c)[§5.01(b)], shall provide notification to the public
of the name, mailing address, and telephone number of the board by
displaying in a prominent location at each site of health-care delivery
and readily visible to patients or potential patients, signs in English
and Spanish of no less than 8 1/2 inches by 11 inches in size with the
board-approved notification statement printed alone and in its entirety
in black on white background in type no smaller than standard 24-point
Times Roman print with no alterations, deletions, or additions to the
language of the board-approved statement.

(b) Approved English Notification Statement. The following
notification statement in English is approved by the board for purposes
of these rules:
Figure: 22 TAC §177.16(b)(No change.)

(c) Approved Spanish Notification Statement. The following
notification statement in Spanish is approved by the board for purposes
of these rules:
Figure: 22 TAC §177.16(c)(No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008737
F. M. Langley, DVM, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 305-7016

♦ ♦ ♦
PART 15. TEXAS STATE BOARD OF
PHARMACY

CHAPTER 291. PHARMACIES
SUBCHAPTER B. COMMUNITY PHARMACY
(CLASS A)
22 TAC §291.34, §291.36

The Texas State Board of Pharmacy proposes amendments to
§291.34, concerning Records, and §291.36, concerning Class
A Pharmacies Compounding Sterile Pharmaceuticals. The
amendments, if adopted, will permit practitioners to electroni-
cally replicate their manual signature on written prescriptions.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five- year period the rule is in effect,
there will be no fiscal implications for state or local government
as a result of enforcing or administering the rule.
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Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit antici-
pated as a result of enforcing the rule will be to streamline the
process of issuing prescriptions through the use of new tech-
nologies. Since the new process is not a requirement, there is
no fiscal impact for small or large businesses or to other entities
who are required to comply with this section.

Comments on the proposal may be submitted to Steve Morse,
R.Ph., Director of Professional Services, Texas State Board of
Pharmacy, 333 Guadalupe Street, Suite 3-600, Box 21, Austin,
Texas, 78701-3942, FAX (512) 305-8082. Comments must be
received by noon, February 2, 2000.

The amendments are proposed under sections 551.002 and
554.051 of the Texas Pharmacy Act (Chapters 551-566, Texas
Occupations Code). The Board interprets section 551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets section 554.051 as authorizing the agency to adopt
rules for the proper administration and enforcement of the Act.

The statutes affected by this rule: Chapters 552-566, Texas Oc-
cupations Code.

§291.34. Records.
(a) (No change.)

(b) Prescriptions.

(1) (No change.)

(2) Written prescription drug orders.

(A) Practitioner’s signature.

(i) Except as noted in clause (ii) of this subpara-
graph, written [Written] prescription drug orders shall be:

(I) manually signed by the practitioner;or

(II) electronically signed by the practitioner us-
ing a system which electronically replicates the practitioner’ s manual
signature on thewritten prescription, provided that security featuresof
the system require the practitioner to authorize each use. [(electroni-
cally produced or rubber stamped signatures may not be used).]

(ii) Prescription drug orders for Schedule II con-
trolled substances shall be issued on an official prescription form as
required by the Texas Controlled Substances Act, §481.075, and be
manually signed by the practitioner.

(iii) [(i)] A practitioner may sign a prescription drug
order in the same manner as he would sign a check or legal document,
e.g. J.H. Smith or John H. Smith.

(iv) Rubber stamped or otherwisereproduced signa-
turesmay not beused except asauthorized in clause(i) of thissubpara-
graph.

(v) [(ii)] The prescription drug order may not be
signed by a practitioner’s agent but may be prepared by an agent for
the signature of a practitioner . However, the prescribing practitioner
is responsible in case the prescription drug order does not conform in
all essential respects to the law and regulations.

(B) - (G) (No change.)

(3) - (9) (No change.)

(c) - (k) (No change.)

§291.36. Class A Pharmacies Compounding Sterile Pharmaceuti-
cals.

(a) - (d) (No change.)

(e) Records.

(1) (No change.)

(2) Prescriptions.

(A) Professional responsibility. Pharmacists shall exer-
cise sound professional judgment with respect to the accuracy and au-
thenticity of any prescription drug order they dispense. If the pharma-
cist questions the accuracy or authenticity of a prescription drug order,
he/she shall verify the order with the practitioner prior to dispensing.

(B) Written prescription drug orders.

(i) Practitioner’s signature.

(I) Except as noted in subclause (II) of this
clause, written [Written] prescription drug orders shall be:

(-a-) manually signed by the practitioner;or
(-b-) electronically signed by the practitioner

using a system which electronically replicates the practitioner’ s man-
ual signatureon thewrittenprescription, providedthat security features
of thesystem require thepractitioner to authorizeeach use. [(electron-
ically produced or rubber stamped signatures may not be used).]

(II) Prescription drug orders for Schedule II con-
trolled substances shall be issued on an official prescription form as
required by the Texas Controlled Substances Act, §481.075, and be
manually signed by the practitioner.

(III) [(I)] A practitioner may sign a prescription
drug order in the same manner as he would sign a check or legal doc-
ument, e.g., J.H. Smith or John H. Smith.

(IV) Rubber stamped or otherwise reproduced
signatures may not be used except as authorized in subclause (I) of
this clause.

(V) [(II)] The prescription drug order may not
be signed by a practitioner’s agent but may be prepared by an agent for
the signature of a practitioner. However, the prescribing practitioner is
responsible in case the prescription drug order does not conform in all
essential respects to the law and regulations.

(ii) - (vii) (No change.)

(C) - (J) (No change.)

(3) - (11) (No change.)

(f) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 14,

2000.

TRD-200008689
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 305-8028

♦ ♦ ♦
SUBCHAPTER D. INSTITUTIONAL
PHARMACY (CLASS C)
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22 TAC §291.72

The Texas State Board of Pharmacy proposes amendments to
§291.72, concerning Definitions. The amendments, if adopted,
will permit a patient of any state operated correctional facility to
be considered an inpatient of any other state operated correc-
tional facility for the purpose of delivery of pharmacy services.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five- year period the rule is in effect, there
will be NO fiscal implications for local government as a result of
enforcing or administering the rule. The fiscal impact to state
government will be a cost savings to state operated correctional
institutions that will result from a reduction in prescription drug
costs. The agency is unable to determine the exact amount of
savings to the state operated correctional facilities. However,
the Texas Youth Commission estimated a loss in excess of
$140,000 during FY99 due to current requirements.

Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit anticipated
as a result of enforcing the rule will be to streamline the drug de-
livery system for persons confined in state operated correctional
facilities resulting in a more efficient use of public funds. There is
no fiscal impact for small or large businesses or to other entities
who are required to comply with this section.

Comments on the proposal may be submitted to Steve Morse,
R.Ph., Director of Professional Services, Texas State Board of
Pharmacy, 333 Guadalupe Street, Suite 3-600, Box 21, Austin,
Texas, 78701-3942, FAX (512) 305-8082. Comments must be
received by noon, February 2, 2000.

The amendments are proposed under sections 551.002 and
554.051 of the Texas Pharmacy Act (Chapters 551-566, Texas
Occupations Code). The Board interprets section 551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets section 554.051 as authorizing the agency to adopt
rules for the proper administration and enforcement of the Act.

The statutes affected by this rule: Chapters 552-566, Texas Oc-
cupations Code.

§291.72. Definitions.

The following words and terms, when used in these sections, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) - (35) (No change.)

(36) Inpatient -- A person who is duly admitted to the li-
censed hospital,or other hospital or facility maintained or operated by
the state, or who is receiving long term care services or Medicare ex-
tended care services in a swing bed on the hospital premise or an ad-
jacent, readily accessible facility which is under the authority of the
hospital’s governing body. For the purposes of this definition, the term
"long term care services" means those services received in a skilled
nursing facility which is a distinct part of the hospital and the distinct
part is not licensed separately or formally approved as a nursing home
by the state, even though it is designated or certified as a skilled nurs-
ing facility. An inpatient includesaperson confined in any correctional
institution operated by the state of Texas.

(37) - (59) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 14,

2000.

TRD-200008690
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 305-8028

♦ ♦ ♦
CHAPTER 305. EDUCATIONAL
REQUIREMENTS
22 TAC §305.2

The Texas State Board of Pharmacy proposes new §305.2, con-
cerning Pharmacy Technician Training Programs. The new sec-
tion, if adopted, will implement the provisions of Senate Bill 730,
Acts of the 76th Legislature, by setting standards for recognition
and approval of pharmacy technician training programs wishing
to be approved and listed by the Texas State Board of Pharmacy.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five- year period the rule is in effect, there
will be no fiscal implications for local government as a result of
enforcing or administering the rule. The fiscal impact on state
government will be an approximate cost of $100 to process
each application for pharmacy technician training programs
not accredited through the American Society of Health-System
Pharmacists (ASHP). However, this cost will be offset with a
$100 application fee to each program.

Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit anticipated
as a result of enforcing the rule will be to establish standards for
pharmacy technician training programs wanting to be approved
and listed by the Texas State Board of Pharmacy. Since Board
approval and listing of pharmacy technician training programs is
voluntary, there is no fiscal impact for small or large businesses
or to other entities who are required to comply with this section.

Comments on the proposal may be submitted to Steve Morse,
R.Ph., Director of Professional Services, Texas State Board of
Pharmacy, 333 Guadalupe Street, Suite 3-600, Box 21, Austin,
Texas, 78701-3942, FAX (512) 305-8082. Comments must be
received by noon, February 2, 2000.

The amendments are proposed under sections 551.002 and
554.051 of the Texas Pharmacy Act (Chapters 551-566, Texas
Occupations Code) and Senate Bill 730, Acts of the 76th
Legislature which amended the Texas Pharmacy Act (Article
4542a-1, now codified as Chapters 551-566, Occupations
Code). The Board interprets section 551.002 as authorizing the
agency to protect the public through the effective control and
regulation of the practice of pharmacy. The Board interprets
section 554.051 as authorizing the agency to adopt rules for
the proper administration and enforcement of the Act. The
Board interprets Senate Bill 730 as requiring the Board to
regulate the training of pharmacy technicians, issue standards
for recognitions an approval of technician training programs,
and maintain a list of Board- approved training programs which
meet the standards.

The statutes affected by this rule: Chapters 552-566, Texas Oc-
cupations Code.
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§305.2. Pharmacy Technician Training Programs.

(a) Purpose. The purpose of this section is to set standards
for Board approval of pharmacy technician training programs to en-
sure that graduates of the programs have the basic knowledge and ex-
perience in general pharmacy to practice in most pharmacy settings.
Pharmacy technician training programsarenot required to beapproved
by the Board. However, the Board maintains a list of Board-approved
pharmacy technician training programs that meet the standards estab-
lished in this section.

(b) Board-approved pharmacy technician training programs.

(1) The approval by the Board of pharmacy technician
training programs do not change any requirements for on-site training
required of all pharmacy technicians as outlined in the rules for each
class of pharmacy.

(2) The standard for Board-approved pharmacy technician
training programs shall be the American Society of Health-System
Pharmacists’ Accreditation Standard for Pharmacy Technician Train-
ing Programs.

(3) The Board may approve pharmacy technician training
programs which are currently accredited by the American Society of
Health-System Pharmacists, and maintain such accreditation.

(4) The Board may approve pharmacy technician training
programs not accredited by the American Society of Health-System
Pharmacists provided:

(A) theprogram meetstheAmerican Society of Health-
System Pharmacists’ Accreditation Standard for Pharmacy Technician
Training Programs, modified as follows:

(i) entities providing the pharmacy technician train-
ing programs are not required to be health care organizations or aca-
demic institutions;

(ii) entities that offer or participate in offering phar-
macy technician training programsare not required to be accredited by
the Joint Commission on Accreditation of Healthcare Organizations,
the American Osteopathic Association, or the National Committee on
Quality Assurance; and

(iii) students enrolled in pharmacy technician train-
ing programsmust have ahigh school or equivalent degree, e.g., GED,
or they may be currently enrolled in a program which awards such a
degree;

(B) the program:

(i) makes application to the Board;

(ii) providesall information requested by theBoard,
necessary to confirm that the program meets therequirements outlined
in subparagraph (A) of this paragraph;

(iii) assists with any inspections requested by the
Board of the facilities, records, and/or programs guidelines necessary
to confirm that the program meets the requirements outlined in
subparagraph (A) of this paragraph; and

(iv) pays an application processing fee to the Board
of $100.00;

(C) the program director provides written status reports
upon request of the Board and at least every three years to assist in
evaluation of continued compliance with the requirements; and

(D) the program is subject to an on-site inspection at
least every six years.

(5) TheBoard may requirean outsideentity to conduct any
evaluations and/or inspections of a pharmacy technician training pro-
gram as outlined in paragraph 4 of this subsection. This outside en-
tity shall report to the Board whether a pharmacy technician training
program meets the American Society of Health- System Pharmacists’
Accreditation Standards for Pharmacy Technician Training Programs
asmodified. Cost of theseevaluations shall be the responsibility of the
pharmacy technician training program.

(c) Students enrolled in a Board-approved pharmacy tech-
nician training programs. A student enrolled in a Board-approved
pharmacy technician training program may be a pharmacy technician
trainee for the duration of their enrollment when working in a phar-
macy as part of the experiential component of the Board-approved
pharmacy technician training program.

(d) Review of accreditation standards. The Board shall re-
view the American Society of Health-System Pharmacists’ Accredita-
tion Standard for Pharmacy Technician Training Programsperiodically
and whenever the Standard is revised.

(e) Listing of Board-approved Pharmacy Technician Training
Programs. The Board shall maintain a list of the pharmacy technician
training programs approved by the Board and periodically publish this
list in the minutes of the Board. If the Board determinesthat atraining
program does not meet or no longer meets any of the requirements
set forth in this section, the training program will not be listed as a
Board-approved pharmacy technician training program.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 14,

2000.

TRD-200008691
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 305-8028

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

PART 2. TEXAS DEPARTMENT OF
MENTAL HEALTH AND MENTAL
RETARDATION

CHAPTER 401. SYSTEM ADMINISTRATION
SUBCHAPTER E. CONTRACTS
MANAGEMENT
25 TAC §§401.371 - 401.380, 401.387 - 401.399

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Mental Health and Mental Retardation or in
the Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)

The Texas Department of Mental Health and Mental Retardation
(TDMHMR) proposes the repeals of §§401.371 - 401.380 and
§§401.387 - 401.399 of Chapter 401, Subchapter E, concerning
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contracts management. New §§417.51 - 417.65 of new Chap-
ter 417, Subchapter B, concerning contracts management for
TDMHMR facilities and Central Office, are contemporaneously
proposed in this issue of the Texas Register.

The repeals would allow for the adoption of new and more current
rules governing the same matters.

Cindy Brown, chief financial officer, has determined that for each
year of the first five years the proposed repeals are in effect, the
proposed repeals do not have foreseeable implications relating
to cost or revenue of the state or local governments.

Bill Campbell, deputy commissioner for finance and administra-
tion, has determined that, for each year of the first five years
the proposed repeals are in effect, the public benefit expected is
the adoption of new and more current rules governing the same
matters. It is anticipated that there would be no economic cost
to persons required to comply with the proposed repeals.

It is anticipated that the proposed repeals will not affect a local
economy.

It is anticipated that the proposed repeals will not have an ad-
verse economic effect on small businesses or micro-businesses.

Written comments on the proposal may be sent to Linda Lo-
gan, director, Policy Development, Texas Department of Mental
Health and Mental Retardation, P.O. Box 12668, Austin, Texas
78711-2668, within 30 days of publication.

These sections are proposed for repeal under the Texas Health
and Safety Code, §532.015, which provides the Texas Board
of Mental Health and Mental Retardation (board) with broad
rulemaking authority; §533.016, which allows TDMHMR to
adopt rules relating to certain procurements of goods and ser-
vices; §533.034, which provides TDMHMR with the authority to
contract for community-based services; and §534.059(b), which
requires TDMHMR’s contract rules to provide for sanctions if
TDMHMR intends to sanction a local mental health or mental
retardation authority’s for failing to comply with its performance
contract.

These sections would affect the Texas Health and Safety Code,
§533.016, §533.034, and §534.059(b).

§401.371. Purpose.
§401.372. Application.
§401.373. Definitions.
§401.374. Principles of Contracting.
§401.375. Accountability.
§401.376. Methods of Procurement.
§401.377. Sealed Bid and Request for Proposal.
§401.378. Additional Requirements for Sealed Bid.
§401.379. Additional Requirements for Request for Proposal.
§401.380. Sole Source Contracting.
§401.387. General Requirements for the Department.
§401.388. General Requirements for Provider Contracts.
§401.389. Support Services Contracts.
§401.390. Consultant Contracts.
§401.391. Professional Services Contracts.
§401.392. Employee Education and Training Contracts.
§401.393. Community-based Residential and Nonresidential Ser-
vices Contracts.
§401.394. Other Provider Contracts.
§401.395. Provider Contract Terminations.

§401.396. Abeyance and Removal of Current or Potential Contrac-
tual Rights.
§401.397. Exhibits.
§401.398. References.
§401.399. Distribution.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008730
Andrew Hardin
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 206-4516

♦ ♦ ♦
CHAPTER 407. INTERNAL FACILITIES
MANAGEMENT
SUBCHAPTER B. CONSTRUCTION BIDDING
PROCEDURES
25 TAC §§407.51 - 407.58

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Mental Health and Mental Retardation or in
the Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)

The Texas Department of Mental Health and Mental Retardation
(TDMHMR) proposes the repeals of §§407.51 - 407.58 of Chap-
ter 407, Subchapter B, concerning construction bidding proce-
dures. New §§417.51 - 417.65 of new Chapter 417, Subchapter
B, concerning contracts management for TDMHMR facilities and
Central Office, are contemporaneously proposed in this issue of
the Texas Register.

The repeals would allow for the adoption of new and more current
rules governing the same matters.

Cindy Brown, chief financial officer, has determined that for each
year of the first five years the proposed repeals are in effect, the
proposed repeals do not have foreseeable implications relating
to cost or revenue of the state or local governments.

Bill Campbell, deputy commissioner for finance and administra-
tion, has determined that, for each year of the first five years
the proposed repeals are in effect, the public benefit expected is
the adoption of new and more current rules governing the same
matters. It is anticipated that there would be no economic cost
to persons required to comply with the proposed repeals.

It is anticipated that the proposed repeals will not affect a local
economy.

It is anticipated that the proposed repeals will not have an ad-
verse economic effect on small businesses or micro-businesses.

Written comments on the proposal may be sent to Linda Lo-
gan, director, Policy Development, Texas Department of Mental
Health and Mental Retardation, P.O. Box 12668, Austin, Texas
78711-2668, within 30 days of publication.
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These sections are proposed for repeal under the Texas Health
and Safety Code, §551.007(c), which requires TDMHMR to
adopt rules relating to awarding contracts for the construction
of buildings and improvements.

These sections would affect the Texas Health and Safety Code,
§551.007(c).

§407.51. Purpose.

§407.52. Definitions.

§407.53. Responsibility.

§407.54. Prebid Requirements.

§407.55. Announcement.

§407.56. Submitting Bids.

§407.57. Bid Opening.

§407.58. Selecting the Successful Bidder.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008731
Andrew Hardin
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 206-4516

♦ ♦ ♦
CHAPTER 417. AGENCY AND FACILITY
RESPONSIBILITIES
SUBCHAPTER B. CONTRACTS
MANAGEMENT FOR TDMHMR FACILITIES
AND CENTRAL OFFICE
25 TAC §§417.51 - 417.65

The Texas Department of Mental Health and Mental Retarda-
tion (TDMHMR) proposes new §§417.51 - 417.65 of new Chap-
ter 417, Subchapter B, concerning contracts management for
TDMHMR facilities and Central Office. The repeals of §§401.371
- 401.380 and §§401.387 - 401.399 of Chapter 401, Subchap-
ter E, concerning contracts management, and the repeals of
§§407.51 - 407.58 of Chapter 407, Subchapter B, concerning
construction bidding procedures, are contemporaneously pro-
posed in this issue of the Texas Register.

The new sections describe TDMHMR’s policies for acquisition of
all goods and services by TDMHMR facilities and Central Office
with the exception of Medicaid provider contracts and contracts
for lease or sale of real property. The main difference between
the proposed new subchapter and the subchapters proposed for
repeal is that the new subchapter would require compliance with
procurement rules recently adopted by the Health and Human
Services Commission, which ensures best value for the agency
awarding the contract. Other differences are the new subchap-
ter’s application to construction contracts and the inclusion of
protest and appeal procedures, monitoring requirements, and

remedies and sanctions that TDMHMR may impose for a con-
tractor’s default.

Cindy Brown, chief financial officer, has determined that for each
year of the first five years the proposed new rules are in effect,
enforcing or administering the rules does not have foreseeable
implications relating to cost or revenue of the state or local gov-
ernments.

Bill Campbell, deputy commissioner for finance and administra-
tion, has determined that, for each year of the first five years the
proposed new rules are in effect, the public benefit expected as
a result of the adoption of the new rules is the promulgation of
rules that describe TDMHMR’s policies for acquisition of certain
goods and services by TDMHMR facilities and Central Office,
which comply with state statute. It is anticipated that there would
be no economic cost to persons required to comply with the pro-
posed new rules.

It is anticipated that the proposed new rules will not affect a local
economy.

It is anticipated that the proposed new rules will not have an ad-
verse economic effect on small businesses or micro-businesses
because the new rules do not place additional requirements on
small or micro-businesses than those in the rules proposed for
repeal.

Written comments on the proposal may be sent to Linda Lo-
gan, director, Policy Development, Texas Department of Mental
Health and Mental Retardation, P.O. Box 12668, Austin, Texas
78711-2668, within 30 days of publication.

These new sections are proposed under the Texas Health
and Safety Code, §532.015, which provides the Texas Board
of Mental Health and Mental Retardation (board) with broad
rulemaking authority; §533.016, which allows TDMHMR to
adopt rules relating to certain procurements of goods and
services; §533.034, which provides TDMHMR with the authority
to contract for community-based services; §534.059(b), which
requires TDMHMR’s contract rules to provide for sanctions if
TDMHMR intends to sanction a local mental health or mental
retardation authority’s for failing to comply with its performance
contract; and §551.007(c), which requires TDMHMR to adopt
rules relating to awarding contracts for the construction of
buildings and improvements.

These new sections would affect the Texas Health and Safety
Code, §533.016, §533.034, §534.059(b), and §551.007(c).

§417.51. Purpose.

The purpose of this subchapter is to provide rules governing the man-
agement of contractsby TexasDepartment of Mental Health and Men-
tal Retardation (TDMHMR) facilities and Central Office.

§417.52. Application.

(a) This subchapter applies to contracts managed by the Texas
Department of Mental Health and Mental Retardation (TDMHMR) fa-
cilities and Central Office.

(b) This subchapter does not apply to:

(1) Medicaid provider contracts; or

(2) leases or contracts for sale of real property.

§417.53. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

25 TexReg 12898 December 29, 2000 Texas Register



(1) Best value- Theoptimum combination of economy and
quality that is theresult of fair, efficient, and practical procurement de-
cision-making and that achieves health and human services procure-
ment objectives as described in §391.21 of Title 1 (relating to Health
and Human Services Procurement Objectives).

(2) Businessentity - A soleproprietorship, including an in-
dividual, partnership, firm, corporation, holding company, joint-stock
company, receivership, trust, or any other entity recognized by law.

(3) CC&PS - The Central Contracting and Procurement
Support division at Central Office.

(4) Central Office - TDMHMR’s administrative offices in
Austin.

(5) Consultant contract - A contract to retain theservicesof
a business entity to study an existing or proposed operation or project,
or to provide advice with regard to the operation or project consistent
withTexasGovernment Code, Chapter 2254, Subchapter B, toexclude:

(A) practitionersof professional services(as defined in
this section);

(B) private legal counsel;

(C) investment counselors;

(D) actuaries; or

(E) medical or dental services providers.

(6) Consumer - A person with mental illness or mental re-
tardation receiving services funded by TDMHMR.

(7) Contract - A written agreement, including a purchase
order, between a facility or Central Office and a business entity that
obligates theentity to providegoodsor servicesin exchangefor money
or other valuable consideration.

(8) Contract director - The TDMHMR employee who is
responsible for contracts management as follows:

(A) at a facility - thedirector of Contract and Materials
Management section.

(B) at Central Office -

(i) the director of CC&PS or

(ii) the director of the Maintenance and Construc-
tion section.

(9) Contract management - Developing specifications or
scope of work or contractor qualifications, evaluating responses, and
procuring, negotiating, drafting, awarding, executing, monitoring, and
enforcing a contract.

(10) Contractor - A business entity that provides goods or
services for funds pursuant to a contract.

(11) Facility - Any statehospital, state school, or state cen-
ter operated by the Texas Department of Mental Health and Mental
Retardation.

(12) Higher authority - TheTDMHMR employeeto whom
the contract director reports, as follows:

(A) at a facility - the superintendent, director, or execu-
tive director.

(B) at Central Office -

(i) the deputy commissioner for finance and admin-
istration; or

(ii) the director of the Support Services division.

(13) Local authority - An entity designated by the
TDMHMR commissioner in accordance with the Texas Health and
Safety Code, §533.035(a).

(14) Performance contract - A written agreement between
TDMHMR and alocal authority for the provision of oneor more func-
tions as described in the Texas Health and Safety Code, §533.035(a).

(15) Professional services- Asspecified in the TexasGov-
ernment Code, §2254.002, those services:

(A) within thescopeof the practice, asdefined by state
law, of:

(i) accounting;

(ii) architecture;

(iii) landscape architecture;

(iv) land surveying;

(v) medicine;

(vi) optometry;

(vii) professional engineering;

(viii) real estate appraising; or

(ix) professional nursing; or

(B) provided in connection with the professional em-
ployment or practice of a person who is licensed or registered as:

(i) a certified public accountant;

(ii) an architect;

(iii) a landscape architect;

(iv) a land surveyor;

(v) a physician, including a surgeon;

(vi) an optometrist;

(vii) a professional engineer;

(viii) astatecertified or state licensed real estate ap-
praiser; or

(ix) a registered nurse.

(16) Respondent - A business entity that submits an oral,
written, or electronic responseto asolicitation. The term is intended to
include "bidder," "offeror," "proposer," and other similar terminology
to describe the business entity that responds to a solicitation.

(17) Response - A respondent’s oral, written, or electronic
"bid," "offer," "proposal," "quote," "application," or other applicable
expression of interest to a solicitation.

(18) Solicitation - A written or electronic notification of
TDMHMR’s intent to purchase goods or services, such as a request
for proposals (RFP) or an invitation for bids (IFB).

(19) TDMHMR - The TexasDepartment of Mental Health
and Mental Retardation.

(20) TDMHMR Contracts Manual - A publication of
TDMHMR’s internal policies and procedures relating to contracting.

§417.54. Procurement.
(a) With the exception of construction contracts, TDMHMR

must acquire goods and services by a method approved by the Health
and Human Services Commission (HHSC) that provides the best value
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to TDMHMR. Acquisition of goodsandservicesmust beinaccordance
with:

(1) the Texas Government Code, §2155.144;

(2) Health and Human ServicesCommission rules, 1 TAC,
Part 15, Chapter 391, governing Purchase of Goods and Services by
Health and Human Services Agencies; and

(3) this subchapter.

(b) Pursuant to §391.109(13) of Title1 (relating to Exceptions
to CompetitiveProcurement Methods), TDMHMRmay waivecompet-
itive procurement requirements for purchases of less than $100,000 if
there isademand of such urgency for thegoodsor servicesthat adelay
in purchasing would cause operational or financial harm.

(c) As required in §391.165(b) of Title 1 (relating to Stream-
lined Purchasing Standards), TDMHMR’s threshold for streamlined
purchases is $10,000.

(d) TDMHMR must comply with theUniform Grant Manage-
ment Standards, promulgated by the Governor’ s Office of Budget and
Planning, pursuant to the Texas Government Code, Chapter 783, and
1 TAC, Part 1, Chapter 5, Subchapter A, Division 4, when providing
financial assistance to a unit of local government or when providing
block grants to a business entity.

(e) To increase purchases and contract awards to historically
underutilized businesses, TDMHMR adopts by reference rules of the
General ServicesCommission (GSC) contained in 1TAC, Part 5, Chap-
ter 111, §§111.11 - 111.27 (relating to Historically Underutilized Busi-
ness Program).

(f) All procurementsover $25,000 must beposted on theTexas
Marketplace/Electronic State Business Daily, except as otherwise pro-
vided for in the TDMHMR Contracts Manual.

(g) TDMHMR may reject any or all responses or any part of a
response. TDMHMR reserves the right to cancel asolicitation without
award for any reason or for no reason.

(h) Upon written request by an unsuccessful respondent,
TDMHMR must provideinformation concerning why therespondent’s
response was not selected for award.

§417.55. Accountability.
(a) Conflicts of interests and standards of conduct for

TDMHMR employees and officers.

(1) Conflicts of interest. TDMHMR employees and offi-
cers may not have a conflict of interest in contracts management. An
employee or officer has a conflict of interest when the employee, of-
ficer, or a person related within the second degree of consanguinity or
affinity to the employee or officer, intends to have or has:

(A) actual employment with arespondent or contractor;

(B) paid consultation with a respondent or contractor;

(C) membership on a respondent’s or contractor’s
board of directors;

(D) ownership of 10% or more of the voting stock of
shares of a respondent or contractor;

(E) ownership of 10% or moreor $5,000 or more of the
fair market value of a respondent or contractor; or

(F) received funds from a respondent or contractor in
excess of 10% of the employee’s, officer’ s, or related person’s gross
income for the previous year.

(2) Standards of conduct.

(A) TDMHMR employeesand officers who participate
in contracts management may not:

(i) accept or solicit any gift, favor, service, or benefit
from arespondent or contractor that might reasonably tend to influence
the officer or employee in the discharge of official duties relating to
contract management, or that the officer or employee knows or should
know is being offered with the intent to influence the officer’s or em-
ployee’s official duties; or

(ii) intentionally or knowingly solicit, accept, or
agree to accept any benefit for having exercised official powers or
for having performed official duties in favor of another respondent or
contractor.

(B) TDMHMR employees who participate in contracts
management shall comply with additional standards of ethical conduct
contained in theTDMHMR EthicsOperating Instruction (417-16) and
applicable state law.

(b) Conflictsof interestsand standardsof conduct for arespon-
dent and its officers and employees.

(1) Conflict of interest. A respondent and its officers and
employees may not have a conflict of interest in the solicitation for
which the respondent submits a response. A person has a conflict of
interest when that person isrelated within thesecond degreeof consan-
guinity or affinity to a TDMHMR employee or officer participating in
the contract management for that contract.

(2) Standards of conduct.

(A) A respondent may not attempt to induce any busi-
ness entity to submit or not submit a response.

(B) A respondent must arrive at its response indepen-
dently and without consultation, communication, or agreement for the
purposes of restricting competition.

(C) A respondent and its officers and employees may
not have a relationship with any person, at the time of submitting the
response or during the contract term, that may interfere with fair com-
petition.

(D) A respondent and its officers and employees may
not participate in the development of specific criteria for award of the
contract, nor participate in the selection of the business entity to be
awarded the contract.

(c) When contracting with former and retired employees,
TDMHMR must ensure compliance with applicable state law,
including the Texas Government Code, §572.054, §659.0115, and
§2252.901.

(d) Except for the contracts management of construction con-
tracts and performance contracts, all contracts management must be
conducted in accordance with therequirementsof theTDMHMRCon-
tracts Manual.

(e) All contracts must contain standard terms and conditions
as described in the TDMHMR Contracts Manual unless an exception
is granted by CC&PS

(f) TDMHMR is prohibited from contracting with a business
entity that:

(1) isheld in abeyanceor barred fromtheawardof afederal
or state contract;

(2) is not in good standing for state tax, pursuant to the
Texas Business Corporation Act, Texas Civil Statutes, Article 2.45;
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(3) is not residing or located in Texas unless the business
entity has a Texas sales tax permit or certifies that the entity does not
sell taxable goodsor serviceswithin Texas, pursuant to theTexas Gov-
ernment Code, §2155.004; or

(4) ison warrant hold status, pursuant to theTexasGovern-
ment Code, §403.055.

(g) TDMHMR must ensure that its contractors comply with
all contract provisions regardless of whether a contractor subcontracts
a portion of the contract.

(h) TDMHMR may make advance payments to a contractor
provided thepayments meet apublic purpose, ensureadequate consid-
eration, and are accompanied by sufficient controls to ensure accom-
plishment of the public purpose. With the exception of contracts paid
on a capitated basis, at the end of each contract period the contractor
must return to TDMHMR any state or federal funds received from or
through TDMHMR which have not been encumbered.

(i) TDMHMR may recoup improper payments when it is ver-
ified that a contractor has been overpaid because of improper billing
or accounting practices or failure to comply with the contract terms.
The determination of impropriety is based on federal, state, and local
laws and rules; TDMHMR procedures; contract provisions; or statisti-
cal data on program use compiled from paid claims and other sources
of data. TDMHMR will recoup payments for contracted services not
received by TDMHMR.

(j) TDMHMR shall ensure quality services are provided to
consumers, including during the transition from one contractor to an-
other.

(k) All purchasesof goodsand servicesmay bemadeonly pur-
suant to a contract.

§417.56. Provisions for All Contracts.

(a) Unless an exception is granted by CC&PS, all contracts
governed by this subchapter must include the following standards and
conditions:

(1) the beginning and ending dates of the contract;

(2) identification of the service(s) or good(s) to be pur-
chased;

(3) identification of all parties;

(4) total allowablepayment or, if thecontract isfor services
provided solely on a referral basis or on a capitated basis, the rates of
payment;

(5) the method of payment;

(6) documentation retention requirements;

(7) the requirement that the contractor must comply with
all applicable federal and state laws, rules, and regulations, including
TitleVI of the Civil Rights Act of 1964; Section 504 of the Rehabilita-
tion Act of 1973; the Americans with Disabilities Act of 1990 (ADA);
and the Age Discrimination in Employment Act of 1967;

(8) sanctions and remedies TDMHMR may take in
response to the contractor’s default; and

(9) a statement that the contractor is not currently held
in abeyance or barred from the award of a federal or state contract,
and that the contractor will provide immediate written notification to
TDMHMR if the contractor becomes held in abeyance or barred from
the award of a federal or state contract during the term of the contract.

(b) All contracts for services provided to consumers must in-
clude the standards and conditions that are described in subsection (a)
of this section and provisions stating:

(1) the clearly defined performance expectationswhich di-
rectly relate to the community service’s objectives, including goals,
outputs, and measurable outcomes, and that the contractor must pro-
vide services in accordance with such expectations;

(2) that no consumer will be excluded from participation
in, denied the benefits of, or unlawfully discriminated against, in any
programor activity funded by thecontract onthegroundsof race, color,
national origin, religion, sex, age, disability, or political affil iation in
accordance with applicable law;

(3) that all consumer-identifying information will bemain-
tained by the contractor as confidential, in accordance with applicable
law and Chapter 414, Subchapter A of this title (relating to Client-Iden-
tifying Information);

(4) that the contractor, its licensed staff, and other appro-
priate staff (as identified in the contract) will be credentialed before
services are delivered to consumers by such contractor and staff;

(5) that any allegation of abuse, neglect, or exploitation of
consumers under the contract will be reported in accordance with ap-
plicablelaw, TDMHMR rules, and TexasDepartment of Protectiveand
Regulatory Services rules;

(6) that AIDS/HIV workplace guidelines, similar to those
adopted by TDMHMR, and AIDS/HIV confidentiality guidelines, con-
sistent with state and federal law, will be adopted and implemented by
the contractor;

(7) that the contractor will comply with relevant
TDMHMR rules, certifications, accreditations, and licenses, as
specified in the contract;

(8) that pursuant to Texas Health and Safety Code,
§534.061, TDMHMR and its designees, including independent
financial auditors, shall have, with reasonable notice, unrestricted
access to all facilities, records, data, and other information under the
control of the contractor as necessary to enable TDMHMR to audit,
monitor, and review all financial and programmatic activities and
services associated with the contract;

(9) that any allegation involving the clinical practice of a
physician, dentist, registered nurse, or licensed vocational nurse, bere-
ferred to the contractor’ s medical, dental, or nursing director (as ap-
propriate to thedisciplineinvolved) for review for possiblepeer review
and reporting to disciplinary boards; and

(10) the accounting, reporting, and auditing requirements
with which the contractor must comply.

(c) All contracts for residential servicesmust includethestan-
dardsand conditionsthat aredescribed in subsections(a) and (b) of this
section and provisions stating:

(1) that services will be provided in accordance with con-
sumers’ treatment plans; and

(2) that thecontractor must comply with Chapter 414, Sub-
chapter K of this title (relating to Criminal History Clearances) regard-
ing conductingcriminal history clearancesof itsapplicants, employees,
and volunteers, and that if an applicant, employee, or volunteer of the
contractor has a criminal history relevant to his or her employment as
described in Chapter 414, Subchapter K of this title (relating to Crimi-
nal History Clearances), then thecontractor will takeappropriateaction
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with respect to the applicant, employee, or volunteer, including termi-
nating or removing the employee or volunteer from direct contact with
consumers served by the contractor.

§417.57. Additional Requirements for Specific Contracts.
(a) Consultant contracts. All consultant contracts must con-

form with the requirements of the Texas Government Code, Chapter
2254, Subchapter B.

(b) Professional services contracts. All professional services
contractsmust conformwith therequirementsof theTexasGovernment
Code, Chapter 2254, Subchapter A.

(c) Grant contracts. All grant contractsmust conform with the
requirements of all terms and conditions of the grant and the Texas
Health and Safety Code, §533.001(d). Block grant contractsmust also
conform with the requirements of:

(1) the Texas Government Code, Chapter 2105; and

(2) the Uniform Grant Management Standards, promul-
gated by the Governor’s Office of Budget and Planning, pursuant to
the Texas Government Code, Chapter 783, and 1 TAC, Part 1, Chapter
5, Subchapter A, Division 4.

(d) Automated information systems (i.e., information ser-
vices) contracts. Automated information systems contracts must
conform with the requirements of the Texas Government Code,
§2157.068 and Chapter 2054, and applicable rules of the General
Services Commission.

(e) Construction contracts. All construction contracts must
conform with the requirements of the Texas Health and Safety Code,
§551.007, the Uniform General Conditions for Construction Con-
tracts, promulgated by the General Services Commission, pursuant
to the Texas Government Code, Chapter 2166, and TDMHMR’s
Supplementary General Conditions for Construction Contracts.

(f) Interagency contracts. All interagency contracts must con-
form with the requirements of the Texas Government Code, Chapter
771.

(g) Interlocal contracts. All interlocal contractsmust conform
with the requirements of the Texas Government Code, Chapter 791.

(h) Employee education and training contracts. All employee
education and training contracts must conform with the requirements
of the Texas Government Code, Chapter 656, Subchapter C.

§417.58. Contract Extension or Renewal.
(a) All contractsgoverned by thissubchapter may beextended

or renewed only if:

(1) the solicitation or contract allows for extension or re-
newal;

(2) funding is available for the extension or renewal;

(3) extension or renewal is in the best interest of
TDMHMR; and

(4) the contractor has demonstrated satisfactory perfor-
mance.

(b) The determination of whether to renew a block grant
contract or reduce the funding of a block grant contract must include
the consideration of factors described in the Texas Government Code,
§2105.202(b).

§417.59. Award of Construction Contracts.
(a) This section describes TDMHMR’s proceduresfor award-

ing construction contracts, as required by the Texas Health and Safety
Code, §551.007(c).

(b) TDMHMR shall makeareasonable effort to give notice of
its intent to award a construction contract by publishing an Invitation
for Bids (IFB) notice twice in two newspapers of general circulation.
TDMHMR may send the IFB notice to plan rooms (i.e., a clearing-
house established by independent organizations in which private com-
panies and government agencies may file plans and specifications for
construction proposals). The IFB notice shall include:

(1) a description of the construction project;

(2) the project location;

(3) the procedures for obtaining bidding documents (i.e.,
plans and specifications of the construction project and other related
documentation); and

(4) the place and time of the bid opening.

(c) Each bid must be written on the form that is included with
the bidding documents and submitted in a sealed envelope to the an-
nounced place on or before the bids are scheduled to be opened.

(d) At the announced place and promptly at the announced
time, a representative of TDMHMR’s Maintenance and Construction
Section shall open each bid envelope and read aloud all bid amounts
contained the bid. Any bid arriving later than the announced time will
not beaccepted, and will bereturned unopened to thebidder. Bid open-
ings are open to the public.

(e) After all bidshavebeen openedTDMHMRshall determine
which, of all the responsive bids received, is the lowest and best bid.
In determining the lowest and best bid and abidder’s ability to comply
with the contract, TDMHMR may require abidder to submit a qualifi-
cations form showing the bidder’s capabilities.

§417.60. Protest and Appeal Procedures.
(a) Any respondent who is aggrieved in connection with

TDMHMR’s award or tentative award of a contract may formally
protest to the contract director (as defined). Protestsmust be in writing
and received by the contract director no later than 10 working days
after such aggrieved respondent knows, or should have known, of the
occurrence of the action which is protested. Copies of the protest must
be mailed or delivered by the protester to all respondents involved.

(b) If a protest is received within the 10-day time frame as re-
quired in subsection (a) of this section and the contract has not been
awarded, the contract director will not proceed with the contract award
unless a written determination is made that delaying the award would
cause substantial harm to TDMHMR.

(c) A protest must be limited to matters relating to the protes-
tant’s qualifications, the suitability of the goods or services offered by
the protestant, or alleged irregularities in TDMHMR’s procurement
process.

(d) A protest must be sworn, notarized, and contain:

(1) a specific identification of the statutory or regulatory
provision(s) that the action complained of is alleged to have violated;

(2) a specific description of each act alleged to have vio-
lated thestatutory or regulatory provision(s) identified in paragraph (1)
of this subsection;

(3) a precise statement of the relevant facts;

(4) an identification of the issue(s) to be resolved;

(5) astatement of thebasisfor theprotest and any authority
that supports the protest; and

(6) a statement that copies of the protest have been mailed
or delivered to all respondents involved.
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(e) If the protest is resolved by mutual agreement, then the
protestor and the contract director shall sign an agreement acknowl-
edging resolution of the protest.

(f) If theprotest is not resolved by mutual agreement, then the
contract director shall consider all relevant information contained in the
protest and issue a written determination on the protest.

(1) If the contract director determines that no violation of
rules or statutes hasoccurred, the director shall so inform theprotester
and all respondents involved by letter which sets forth the reasons for
the determination and of the appeal process requirements.

(2) If thecontract director determinesthat aviolation of the
rules or statutes hasoccurred, the director shall so inform theprotester
and all respondents involved by letter which sets forth the reasons for
the determination (including the provisionsthat wereviolated) and the
corrective action that will be taken. If acontract hasbeen awarded, the
corrective action may include voiding the contract.

(g) The contract director’s determination on a protest may be
appealed by the protester or a respondent to the higher authority (as
defined). An appeal of the director’ s determination must be in writing
and received by thehigher authority no later than 10 working daysafter
thedateof thedirector’sdetermination. Theappeal is limited to review
of thedirector’sdetermination. Copiesof theappeal must bemailed or
delivered by the appellant to all respondents involved and must contain
a statement that such copies have been provided.

(h) Thehigher authority shall review the director’s determina-
tion and issueawritten determinationon theappeal. Thehigher author-
ity’ swritten determination is final and shall besent to theappellant, all
respondents involved, and the contract director.

(i) A protestor’sor appellant’sfailureto meet therequirements
of this section invalidates the protest or appeal.

§417.61. Monitoring.

(a) All contracts must be monitored for compliance.

(b) The monitoring activities for all construction contracts
must include performing desk reviews of invoices and reports and
conducting on-site reviews.

(c) Themonitoring activities for all professional services con-
tracts for architects, engineers, and land surveyors must include peri-
odic reviews of work product.

(d) Themonitoring activities for all interagency and interlocal
contractsmust includeperforming desk reviewsof invoicesand reports;
evaluating the contractor’ s performance upon completion of the con-
tract; and, if appropriate, requiring prior approvals for expenditures.

(e) The monitoring activities for all contracts for goods and
non-consumer services that do not exceed $25,000 must include per-
forming desk reviews of invoices and reports.

(f) Contract monitoring for all contracts not described in sub-
sections (b)-(e) is as follows.

(1) Contract monitoring levelsand examplesof monitoring
activities are as follows:

(A) Level I - TDMHMR performs desk reviews of in-
voices and reports, and evaluates the contractor’s performance upon
completion of the contract.

(B) Level II - TDMHMR performs desk reviews of in-
voices and reports; requires prior approvals for services and/or expen-
ditures; and evaluates the contractor’ s performance every six months
or upon completion of the contract if the term is less than one year.

(C) Level III - TDMHMR performsdesk reviewsof in-
voices and reports; requires prior approvals for services and/or expen-
ditures; conducts on-site reviews to ensure specific performance and
service levels (as defined in the contract) are met; and evaluates the
contractor’ s performance quarterly and upon completion of the con-
tract.

(2) Each contract must be assigned a monitoring level
based on staff ’ s risk assessment of the contract. Risk assessment
factors must include at least the following:

(A) licensing or regulatory oversight of the contractor;

(B) geographic dispersion;

(C) contract term;

(D) number of consumer to be served;

(E) service mix and complexity of service or complex-
ity of specifications;

(F) degree of competition;

(G) historical performance of contractor; and

(H) the contract amount.

(3) TDMHMR shall monitor contractsat the level that cor-
responds with the assigned risk assessment.

(g) In addition to the monitoring requirements and activities
described in subsection (f) of thissection, for contractsfor theprovision
of services to consumers, TDMHMR must evaluate each contractor’s
service delivery for:

(1) safety of the environment in which services are pro-
vided;

(2) compliance with the contract, including the clearly de-
fined performance expectations (referenced in §417.56 (b)(1) of this
title (relating to Provisions for All Contracts)); and

(3) satisfaction of consumersandfamily memberswithser-
vices provided.

§417.62. Remediesand Sanctionsfor All ContractsExcept Construc-
tion Contracts.

(a) TDMHMR may impose remedies and sanctions for acon-
tractor’s default. Default by a contractor includes:

(1) submitting falsified documents or fraudulent invoicing
or making falserepresentationsor certificationsrelating to thecontract;

(2) endangering the life, health, welfare, or safety of con-
sumers served under the contract;

(3) failing to perform or comply with any provision, term,
or condition of the contract, including:

(A) failing to perform according to the terms and con-
ditions or within the time limit(s) specified in the contract;

(B) failing to comply with applicable federal and state
statutes and TDMHMR rules;

(C) failing to notify and reimburse TDMHMR for ser-
vices TDMHMR paid for when the contractor received reimbursement
from a liable third party;

(D) failing to discloseor makeavailable, upon demand,
to TDMHMR or its representatives any records the contractor is re-
quired to maintain;

(E) failing to correct contract performance deficiencies
after receiving written notice about them from TDMHMR; and
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(F) failing to repay or makeand follow through with ar-
rangementssatisfactory to TDMHMR to repay identified overpayment
or other erroneous payments.

(b) Remedies may include:

(1) requesting the contractor to respond in writing to iden-
tified problems;

(2) requiring thecontractor to submit to extensivemonitor-
ing by TDMHMR;

(3) requiring the contractor to obtain training or technical
assistance; and

(4) requiring the contractor to submit financial and/or pro-
grammatic reports.

(c) Sanctions may include:

(1) terminating the contract;

(2) withholding contract payments;

(3) reducing the total allowable payment or rate(s) of pay-
ment;

(4) reducing scope of contracted services or contract term;

(5) assessing damages or financial penalties as allowed by
law; and

(6) requiring thecontractor to correct performanceto com-
ply with contract at no additional cost to TDMHMR.

§417.63. Negotiation and Mediation.

TDMHMR and its contractors must comply with Chapter 417, Sub-
chapter Sof this title (relating to Negotiation and Mediation of Certain
Contract Claims Against TDMHMR), as applicable.

§417.64. References.

The following laws and rules are referenced in this subchapter:

(1) Texas Government Code, Chapters 656, Subchapter C;
783; 771; 791; 2054; 2105; 2166; and 2254, Subchapters A and B;
§403.055; §411.115; §572.054; §659.0115; §2155.004; §2155.144;
§2157.068; §2252.901; and §2260.051(c);

(2) Texas Health and Safety Code, Chapter 250;
§533.001(d); §533.007; §533.035(a); §534.061; and §551.007;

(3) Texas Civil Statutes, Article 2.45;

(4) 1 TAC, Part 1, Chapter 5, Subchapter A, Division 4;

(5) 1 TAC, Part 5, Chapter 111, §§111.11 - 111.27 (relating
to Historically Underutilized Business Program);

(6) 1 TAC, Part 15, Chapter 391, governing Purchase of
Goods and Services by Health and Human Services Agencies;

(7) Chapter 417, Subchapter S of this title (relating to
Negotiation and Mediation of Certain Contract Claims Against
TDMHMR);

(8) Chapter 414, Subchapter A of this title (relating to
Client-Identifying Information);

(9) Chapter 414, Subchapter K of this title (relating to
Criminal History Clearances); and

(10) TDMHMR Operating Instruction for Ethics (417-16).

§417.65. Distribution.

This subchapter shall be distributed to:

(1) members of the Texas MHMR Board;

(2) executive, management, and program staff at Central
Office;

(3) superintendents/directors of all TDMHMR facilities;
and

(4) advocacy organizations.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008729
Andrew Hardin
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 206-4516

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS NATURAL RESOURCE
CONSERVATION COMMISSION

CHAPTER 11. CONTRACTS
SUBCHAPTER A. HISTORICALLY
UNDERUTILIZED BUSINESS PROGRAM
30 TAC §11.1

The Texas Natural Resource Conservation Commission
(commission) proposes an amendment to §11.1, Historically
Underutilized Business Program. The commission proposes the
amendment to Chapter 11, Subchapter A, to adopt by reference
all, and the most current, Texas General Services Commission
(GSC) Historically Underutilized Business (HUB) rules, except
those that apply only to the GSC.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULE

Texas Government Code, §2161.003, as added by Senate Bill
(SB) 178, 76th Legislature, 1999, requires every state agency
to adopt, as that agency’s own rules, the GSC HUB rules pro-
mulgated in response to the requirements of Texas Government
Code, §2161.002, as revised and expanded by SB 178. The
GSC adopted amendments to 1 TAC, §§111.12, 111.16, and
new 111.28 on June 9, 2000, to comply with the requirements
of Texas Government Code, Subchapter B, §2161.065 (Mentor
Protege Program), Subchapter C (Planning and Reporting Re-
quirements), and Subchapter F (Subcontracting) as enacted by
SB 178.

To comply with the requirements of Texas Government Code,
§2161.003, the commission proposes to adopt by reference all
of the GSC HUB rules under Title 1 TAC, Chapter 111, Subchap-
ter B (Historically Underutilized Business Program) through the
most recent revisions adopted by the GSC and published in the
June 9, 2000, issue of the Texas Register (25 TexReg 5621); ex-
cept for §111.24 (Program Review) and §111.25 (Memorandum
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of Understanding between the Texas Department of Economic
Development and the General Services Commission) which ap-
ply only to the GSC.

SECTION BY SECTION DISCUSSION

The proposed changes to §11.1 would add language to adopt
by reference 1 TAC §§111.26 - 111.28, which were not previ-
ously adopted by reference, and replace the date and issue of
the Texas Register the referenced rules are amended through
to represent the most recent revisions published in the June 9,
2000, issue of the Texas Register (25 TexReg 5621). In order
to correctly cite the subchapter title of the GSC rules, the word
"Certification" would be deleted.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, has determined that for the first five-year period the
proposed amendment is in effect there will be no significant fis-
cal impacts for units of state and local government as a result
of administration or enforcement of the proposed amendment,
which would implement, by reference, GSC HUB rules.

The GSC is the primary agency responsible for implementing
statewide HUB rules. Senate Bill 178 requires all state agen-
cies to adopt the GSC HUB rules. The agency previously imple-
mented GSC HUB rules through July 9, 1999; however, the GSC
has updated and added several new HUB rules since then. This
rulemaking is proposed to adopt GSC HUB rules, by reference,
that have been updated or changed through June 9, 2000.

The primary intended benefit of this rulemaking is to HUBs lo-
cated in Texas, because these HUBs will no longer have to com-
pete with out-of-state HUBs for business opportunities, primarily
those contracts $25,000 and less (which require a minimum of
two of the three required bids to be from HUBs), within Texas
effective August 31, 2001. All state agencies must make a good
faith effort to assist HUBs in receiving a portion of the total con-
tract value of all contracts that agencies expect to award in ac-
cordance with specific percentages detailed in the GSC HUB
rules. Agencies must include a detailed report with their Leg-
islative Appropriations Request showing good faith effort com-
pliance for the past two calendar years. Additionally, the State
Auditor’s Office will monitor good faith effort compliance and re-
port non-complying agencies to the GSC.

Additional GSC HUB rule revisions that will be implemented as a
result of the proposed amendment include: the definition change
of a HUB from socially to economically disadvantaged persons; a
requirement that state agencies track and report the total amount
of purchases and payments made to HUBs and the number of
bids and proposals made by HUBs regarding agency acquisi-
tions, construction, or equipping of a facility or implementation of
a program; implementation of a GSC designed mentor protege
program that pairs new HUB contractors with experienced con-
tractors in order to share information; development of a forum
program that will provide HUBs the opportunity to give techni-
cal and business presentations demonstrating their ability to do
business with the state; and a requirement for a HUB subcon-
tracting plan which applies to contracts with an expected value
of at least $100,000. The agency must determine the probability
of subcontracting in its bids, proposals, and offers. If the agency
requires a HUB subcontracting plan, a vendor’s bid, proposal,
or offer must contain the subcontracting plan, which shows that
a good faith effort has been made to contact and arrange work

with at least three HUBs, in order to be considered for the award
of a contract.

The proposed amendment is administrative in nature and pro-
vides updated HUB guidance to state agencies and set up pro-
grams to assist HUBs which desire to do business with the state.
All state agencies must implement the GSC HUB rules by refer-
ence; however, local governments do not have to abide by the
GSC HUB rules. The commission anticipates that provisions to
be implemented by this rulemaking will not result in increased or
additional expenditures for units of state or local government.

PUBLIC BENEFITS AND COSTS

Mr. Davis also has determined that for each year of the first five
years the proposed amendment is in effect, the public benefit an-
ticipated from enforcement of and compliance with the proposed
amendment will be the potential increased use of HUBs by units
of state government and associated contractors.

This rulemaking is proposed to adopt GSC HUB rules, by refer-
ence, that have been updated or changed through June 9, 2000.
The primary intended benefit to HUBs is that only HUBs located
in Texas can be certified under the GSC certification program.
As a result, HUBs located in Texas will no longer have to com-
pete with out-of-state HUBs for business opportunities, primarily
those contracts $25,000 and less (which require a minimum of
two of the three required bids to be from HUBs), within Texas
effective August 31, 2001.

Additional GSC HUB rule revisions that will be implemented as a
result of the proposed amendment include: the definition change
of a HUB from socially to economically disadvantaged persons; a
requirement that state agencies track and report the total amount
of purchases and payments made to HUBs and the number of
bids and proposals made by HUBs regarding agency acquisi-
tions, construction, or equipping of a facility or implementation
of a program; implementation of a GSC designed mentor pro-
tege program that pairs new HUB contractors with experienced
contractors in order to share information; development of a fo-
rum that will provide HUBs the opportunity to give technical and
business presentations demonstrating their ability to do business
with the state; and a requirement for a HUB subcontracting plan
which applies to contracts with an expected value of at least
$100,000. The agency must determine the probability of sub-
contracting in its bids, proposals, and offers. If the agency re-
quires a HUB subcontracting plan, a vendor’s bid, proposal, or
offer must contain the subcontracting plan, which shows that a
good faith effort has been made to contact and arrange work with
at least three HUBs, in order to be considered for the award of a
contract.

All provisions in the proposed rulemaking are already required
to be adhered to; therefore, the commission anticipates no addi-
tional costs for individuals and businesses as a result of imple-
mentation of the proposed amendment. Those HUBs that are
eligible for certification may experience positive fiscal benefits
due to the proposed amendment, in an amount that cannot be
determined at this time, through increased contracting with state
government. Non-certified HUBs which are located outside of
Texas may be adversely affected due to potentially fewer con-
tracts with the state, in an amount that cannot be determined at
this time.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

No adverse economic effects are anticipated to any small or
micro-business as a result of the proposed amendment. The
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amendment is administrative in nature and is intended to imple-
ment recently updated and newly added GSC HUB rules by ref-
erence.

The majority of HUBs in Texas are estimated to be small or mi-
cro-businesses. The primary intended benefit to Texas HUBs
which only can be certified under the GSC certification program
is that they will no longer have to compete with out-of-state HUBs
for business opportunities, primarily those contracts $25,000 and
less (which require a minimum of two of the three required bids to
be from HUBs), within Texas effective August 31, 2001. The pro-
posed amendment is intended to implement additional beneficial
HUB programs that will also set up mentor protege and forum
programs in order to promote information exchanges between
experienced state contracting vendors and HUBs, and will pro-
vide a forum for HUBs, that desire to do business with the state,
to demonstrate business and technical expertise to units of state
government. Additionally, all vendor bids for state contracts val-
ued in excess of $100,000 must contain a HUB subcontracting
plan, which shows that a good faith effort has been made to con-
tact and arrange work with at least three HUBs.

Small and micro-businesses throughout the state, both HUBs
and non-HUBs, that desire to do business with the state already
have to adhere to the GSC HUB rules. Since the proposed
amendment does not add additional regulatory requirements,
the commission estimates that the provisions in the rulemaking
will not result in additional costs for small or micro-businesses af-
fected by the proposed amendment. GSC HUB certification will
probably have positive and negative fiscal impacts on small and
micro-businesses that intend to bid for contracts with state gov-
ernment. Those HUBs that are eligible for certification may expe-
rience positive fiscal benefits due to the proposed amendment,
in an amount that cannot be determined at this time, through in-
creased contracting with state government. Non-certified HUBs
may be adversely affected, in an amount that cannot be deter-
mined at this time, due to potentially fewer contracts with the
state.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject to
§2001.0225 because it does not meet the definition of a "major
environmental rule" as defined in the act. "Major environmen-
tal rule" means a rule the specific intent of which is to protect
the environment or reduce risks to human health from environ-
mental exposure and that may adversely affect in a material way
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. The proposal does not meet the defini-
tion of "major environmental rule" because the rulemaking is not
specifically intended to protect the environment or reduce risks
to human health from environmental exposure. The rulemak-
ing proposes to adopt by reference administrative rules of the
GSC relating to HUBs as required by Texas Government Code,
§2161.003. The commission invites public comment on the draft
regulatory impact analysis determination.

TAKINGS IMPACT ASSESSMENT

The commission evaluated the proposed rule and performed a
preliminary assessment of whether Texas Government Code,
Chapter 2007 is applicable. The commission’s preliminary as-
sessment indicates that Texas Government Code, Chapter 2007
does not apply to the proposed rulemaking because this is an

action that is reasonably taken to fulfill an obligation mandated
by state law, which is exempt under Texas Government Code,
§2007.003(b)(4). Nevertheless, the commission further evalu-
ated the proposed rule and performed a preliminary assessment
of whether the proposed rule constitutes a takings under Texas
Government Code, Chapter 2007. The specific purpose of the
proposed rule is to adopt by reference administrative rules of the
GSC relating to HUBs as required by Texas Government Code,
§2161.003. Promulgation and enforcement of the proposed rule
would be neither a statutory nor a constitutional taking of private
real property.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the proposed rulemaking and found
that the rule is neither identified in Coastal Coordination Act Im-
plementation Rules, 31 TAC §505.11, nor will it affect any ac-
tion/authorization identified in Coastal Coordination Act Imple-
mentation Rules, 31 TAC §505.11. Therefore, the proposed rule
is not subject to the Coastal Management Program.

SUBMITTAL OF COMMENTS

Comments may be submitted to Joyce Spencer, MC 205, Of-
fice of Environmental Policy, Analysis, and Assessment, Texas
Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087, or faxed to (512) 239-4808. All com-
ments should reference Rule Log Number 2000-049-011-AD.
Comments must be received by 5:00 p.m., January 29, 2001. For
further information, please contact Jill Burditt, Regulation Devel-
opment Section, at (512) 239-0560.

STATUTORY AUTHORITY

The amendment is proposed under Texas Water Code, §5.103,
which provides the commission authority to adopt any rules
necessary to carry out its powers and duties under this code
and other laws of this state; and Texas Government Code,
§2161.003, which requires a state agency to adopt the GSC
rules under Texas Government Code, §2161.002, as the
agency’s own rules.

The proposed amendment implements Texas Government
Code, §2161.003, relating to Agency Rules.

§11.1. Historically Underutilized Business Program.

The commission adopts by reference the rules of the Texas General
Services Commission in 1 TAC §§111.11 - 111.23 and §§111.26 -
111.28 (relating to Historically Underutilized Business [Certification]
Program), as amended through theJune9, 2000, issueof theTexasReg-
ister (25 TexReg 5621) [July 9, 1999 (24 TexReg 5179)].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008728
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 239-5017

♦ ♦ ♦
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TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 11. TEXAS JUVENILE
PROBATION COMMISSION

CHAPTER 341. TEXAS JUVENILE
PROBATION COMMISSION STANDARDS
The Texas Juvenile Probation Commission proposes new chap-
ter 341 rules relating to Texas Juvenile Probation Commission
standards. The proposed standards provide structural and sub-
stantive changes from the current standards.

Erika Sipiora, Staff Attorney, has determined that for the first five
year period the amendments are in effect, there will be no fiscal
implications for state or local government or small businesses as
a result of enforcement or implementation.

Ms. Sipiora has also determined that for each year of the first
five years the amendment is in effect, the public benefit expected
as a result of enforcement will be the consistent standards to
all counties across the State of Texas which will provide TJPC
with a more accurate account in evaluating the effectiveness and
services provided within the juvenile probation system. There
will be no impact on small business or individuals as a result of
the amendments.

Public comments on the proposed amendments may be submit-
ted to Kristy M. Carr at the Texas Juvenile Probation Commis-
sion, P.O. Box 13547, Austin, Texas 78711-3547.

SUBCHAPTER A. DEFINITIONS
37 TAC §341.1

These standards are proposed under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

§341.1. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings unless the context clearly indicates otherwise.

(1) Chief AdministrativeOfficer-regardlessof title, theper-
son hired by a juvenile board who is responsible for oversight of the
day-to-day operations of a juvenile probation department or a multi-
county juvenile judicial district.

(2) Commission-The Texas Juvenile Probation Commis-
sion

(3) Courtesy Supervision-practice where a juvenile proba-
tion department agrees to supervise a juvenile who is under the juris-
diction of another county’s juvenile probation department.

(4) Financial Records-any documentation associated with
the expenditure of state dollars that would be required to substantiate a
purchase.

(5) Internal Controls-the process designed to provide rea-
sonable assurance regarding the achievement of objectives in the fol-
lowing categories: effectiveness and efficiency of operations, reliabil-
ity of financial reporting, safeguarding of assets and compliance with
laws and regulations.

(6) JuvenileJusticeProgram-anon-residential programop-
erated for the benefit of juveniles referred to a juvenile probation de-
partment that is either directly administered by the juvenile probation
department, or isoperatedunder contract withajuvenileboard. A juve-
nile justiceprogram doesnot includeany program operated in afacility
that is licensed or operated by a state agency other than the Texas Ju-
venile Probation Commission.

(7) Mechanical Restraint Devices-devices used for the
physical restraint of juveniles including but not limited to handcuffs,
wristlets, anklets, ankle cuffs, plastic cuffs, restraint chairs, restraint
jackets and waistbands.

(8) Referral-a referral to the juvenile court for conduct de-
fined in TexasFamily CodeSection 51.03 that results in aface-to-face
interview between the juvenile and the authorized staff of the juvenile
probation department.

(9) State Aid-funds allocated by the Commission to a ju-
venile board to financially assist the board financially in achieving the
purposes of Chapter 141 of the Texas Human Resources Code and in
conforming to the Commission’s standards or policies.

(10) Video Training-pre-recorded training materials or
conferences. Video training does not include video teleconferences.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008771
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER B. JUVENILE BOARD
RESPONSIBILITIES
37 TAC §§341.2-341.6

These standards are proposed under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

§341.2. Administration.

(a) Local juvenile probation services administration.

(1) The juvenile board shall employ hire a chief adminis-
trative officer for each autonomous juvenile probation department.

(2) Thejuvenileboard shall specify theresponsibilitiesand
functionsof the juvenileprobation department as well as the authority,
responsibility, and function of the position of the chief administrative
officer.

(3) When probation services for adult and juvenile offend-
ers are provided by a single probation office, the juvenile board shall
ensure that the juvenile probation department policies, programs, and
procedures are clearly differentiated.
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(b) Referral ratio. Thejuvenileboard shall employ at least one
certified juvenile probation officer for each 100 referrals made to the
juvenile probation department annually.

(c) Compliance with State and Federal Law. The juvenile
board shall abideby and shall ensure assurethat the juvenileprobation
department abides by all applicable state, federal and local laws
including any applicable standards promulgated by the Commission.

(d) Conflict of interest. A juvenile board member shall not
participate in any decision, which would create a pecuniary benefit to
the individual member.

(e) Participation in Community Resource Coordination
Groups. Juvenile boards shall participate in the system of community
resource coordination groups and the procedures in the memorandum
of understanding adopted in §341.157 of this title (relating to Coordi-
nated Servicesfor Multiproblem Children and Youth). Thechair of the
juvenile board or a judicial member of the juvenile board designated
by the chair shall serve as representative to the interagency dispute
resolution process described in the memorandum of understanding.

§341.3. Fiscal Responsibilities.

(a) Fiscal Policies. Thejuvenileboard shall develop and main-
tain fiscal policies and procedures. These policies shall include at a
minimum thefollowing subjects: salary provisions, employeebenefits,
travel and reimbursement procedures, collection of probation fees and
restitution funds, authorized signatures for disbursements, petty cash
and bonding.

(b) Fiscal Officer. The juvenile board shall assign accounting
responsibility for fiscal affairs to an appropriate county or district fis-
cal officer. The fiscal officer shall not be an employee of the juvenile
probation department.

§341.4. Policy and Procedures.

(a) Personnel Policies. The juvenile board shall adopt written
personnel policies. These personnel policies shall include but not be
limited to:

(1) a salary scale for all juvenileprobation department per-
sonnel. Juvenileprobationdepartment personnel shall receiveall appli-
cable benefits and allowances paid to county employees. Salary scale
levels shall be reasonable and comparable with prevailing salaries in
the public and private sectors for similar occupations, educational and
professional requirements;

(2) an annual employee appraisal; and

(3) an employee grievance procedure.

(b) Department Policies and Procedures. The juvenile board
shall adopt written department policiesand procedures. Thesepolicies
shall include but not be limited to:

(1) intake and preliminary investigation;

(2) detention;

(3) transportation including the use of mechanical restraint
devices during transportation;

(4) deferred prosecution. The deferred prosecution policy
shall at a minimum include the following policies;

(A) The maximum supervision fee for deferred prose-
cution cases is $15.00 per month.

(B) Themonthly feeshall bedeterminedafter obtaining
a financial statement from the parent or guardian. The fee schedule
shall be based on total parent/guardian income.

(C) The Chief Administrative Officer, or the Chief Ad-
ministrativeOfficer’sdesigneeshall approvein writing thefeeassessed
for each child including any waiver of deferred prosecution fees.

(D) A deferred prosecution fee shall not be imposed if
the juvenile court doesnot adopt a fee schedule and rules for waiver of
the deferred prosecution fee.

(5) pre-disposition reports and social history;

(6) court procedures;

(7) sex offender registration under Codeof Criminal Proce-
dure Chapter 62 and sex offender probation under Texas Family Code
Section 54.0405;

(8) progressive sanctions;

(9) probation supervision including case planning and
management;

(10) restitution;

(11) community service restitution;

(12) courtesy supervision;

(13) probation modification/revocation;

(14) residential placements

(15) TYC commitments and transportation;

(16) discharge procedures, exit plans and sealing informa-
tion;

(17) Interstate Compact;

(18) Juvenile Justice Information System;

(19) Volunteers and Interns. If a juvenileprobation depart-
ment has or develops a volunteer or internship program, the juvenile
board at aminimum shall adopt thefollowing polices for the volunteer
program:

(A) adescription of theauthority, responsibility and ac-
countability of volunteers who work with the department;

(B) screening including performing a criminal history
check in accordance with §341.40 (1) and (2) all state and federal
databases;

(C) selection and termination criteria;

(D) orientation and training requirements;

(E) a requirement that volunteers meet minimum pro-
fessional requirements; and

(F) a provision for a volunteer sign in log; and

(20) Mechanical Restraints Devices used for behavior in-
tervention in Juvenile Justice Programs. The mechanical restraint de-
vices policy shall at a minimum include the following policies:

(A) Mechanical restraints shall may only be used by a
law enforcement officer, certified juvenile probation officer, certified
detention officer, or certified correctional officer.

(B) Mechanical restraint devices shall not be used for
punishment, discipline, or intimidation.

(C) The use of mechanical restraint devices shall be
fully documented.

(D) Useof amechanical restraint device shall betermi-
nated as soon asthe youth’s behavior indicates that threat of imminent
self-injury or injury to others are absent.
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(21) Victims Rights. Policies and procedures shall afford
victims their rights under Texas Family Code, Chapter 57.

(c) Annual Review. The juvenile board shall review all of its
policies and procedures on an annual basis.

§341.5. Facilities and Support Services.

(a) Minimum facilities. Adequate office space shall be pro-
vided for all juvenile probation personnel. There shall be a private of-
ficeor aplacefor interviewing andcounselingclients. Eachofficeshall
haveadequate lighting, air conditioning, heating, telephones, furniture,
equipment, and square footageto provide services. Thelocation of the
juvenile probation facility and other field offices shall be reasonably
accessible to children, families, and the general community.

(b) Minimum Support Services. Juvenile probation officers
shall haveadequatesupport servicesand staff in order to carry out their
duties and responsibilities.

§341.6. Waiver to Standards.

(a) Who May Request. Unlessexpressly prohibited by another
standard, the juvenile board, or chief administrative officer may make
an application for waiver of any standard or standards adopted by the
Commission. If the chief administrative officer makes a request for
waiver, the chief administrative officer shall in writing notify the juve-
nileboard of therequest simultaneouswith therequest’ssubmission to
the Commission.

(b) Contents of Request. The written request for waiver shall:

(1) explain why said standard or standards cannot be com-
plied with immediately;

(2) explain the impact thewaiver if granted, would haveon
other standards; and

(3) provide a plan to ensure compliance within a period
not to exceed one year including where applicable how the health and
safety of juveniles would be maintained during the duration of the
waiver.

(c) Length of Waiver. Waivers granted by Commission staff
under this section shall not exceed one year. The juvenile board may
request one subsequent waiver.

(d) Review of Request. In the event a request for waiver is
denied, the juvenile board, or chief administrative officer may request
a review by the Commission. The review of the waiver request shall
occur at the next regularly scheduled Commission meeting.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008770
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER C. CHIEF ADMINISTRATIVE
OFFICER RESPONSIBILITIES

37 TAC §§341.13-341.17

These standards are proposed under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

§341.13. Administrative Manual.

(a) Thechief administrative officer shall maintain an adminis-
trative manual for the juvenile probation department. The administra-
tive manual shall include:

(1) the policies, procedures, and regulationsof the juvenile
probation department as adopted by the juvenile board; and

(2) a current organizational chart depicting structure, lines
of authority, and responsibility.

(b) The chief administrative officer shall provide ensure that
all employees are provided with a copy of or access to the adminis-
trative manual, update the manual on an annual basis and enforce all
policies in the manual.

§341.14. Identification.

The chief administrative officer shall furnish each juvenile probation
officer with proper official identification.

§341.15. Supervision.

The chief administrative officer shall ensure that all juveniles given
court ordered probation or deferred prosecution are supervised by a
certified juvenile probation officer.

§341.16. Treatment and Safety.

(a) Serious Incidents. The chief administrative officer shall
report the death, attempted suicide, and any serious injury that requires
medical treatment by aphysician or physician’s assistant that occurs in
a juvenile justice program or juvenile probation department within 24
hours of discovering the incident.

(b) Child Abuse and Neglect. The chief administrative officer
shall ensure that any allegation of abuse or neglect occurring in a ju-
venile justice program or juvenile probation department is reported to
the Commission within 24 hoursof having cause to believe achild has
been abused or neglected. The chief administrative officer shall also
ensure that a report is made to local law enforcement in accordance
with Texas Family Code Chapter 261.

(1) Internal Investigation. The chief administrative officer
shall maintain written policy and procedurerequiring an internal inves-
tigation of all allegations of child abuseor neglect in the department or
any juvenile justice program.

(A) The policy shall require:

(i) all staff members to fully cooperate with any in-
vestigation of alleged child abuse or neglect in the department or pro-
gram;

(ii) any person alleged to be a perpetrator of child
abuseor neglect beput on administrative leave or reassigned to a posi-
tion having no contact with children in thedepartment or program until
the conclusion of the internal investigation;

(iii) the alleged perpetrator have no contact with the
alleged victim(s) pending the conclusionsof the internal investigation.

(B) At the conclusion of the internal investigation of
child abuse or neglect, the chief administrative officer shall take ap-
propriate measures to provide for the safety of children.
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(C) Thechief administrative officer shall submit acopy
of the internal investigation to TJPC within 2 working days following
the completion of the internal investigation.

(D) In the event the chief administrative officer is al-
leged to be a perpetrator of child abuse or neglect, the juvenile board
shall :

(i) conduct the internal investigation or appoint an
individual who isnot an employeeof thejuvenileprobation department
to conduct the internal investigation; and

(ii) place the chief administrative officer on admin-
istrative leave, or ensurethe chief administrative officer hasno contact
with children in the department or juvenile justice program until the
conclusion of the internal investigation.

(2) Treatment and Safety. The chief administrative officer
shall ensure that juveniles under supervision of the juvenile probation
department or participating in a juvenile justice program shall not be
subjected to abuse or neglect as defined in Chapter 261, Texas Family
Code.

§341.17. Participation in Community Resource Coordination
Groups.
Thechief administrativeofficer or thechief administrativeofficer’sde-
signeeshall serveastheliaison tothecommunity resourcecoordination
group in accordance with the memorandum of understanding relating
to coordinated services for multiproblem youth adopted in §341.157.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008769
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER D. FISCAL OFFICER
RESPONSIBILITIES
37 TAC §§341.24-341.31

These standards are proposed under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

§341.24. Accounting.
Under the guidance of the juvenile board or chief administrative offi-
cer, The fiscal officer shall oversee conduct the business affairs of the
department utilizing generally accepted accounting principles and best
business practices.

§341.25. Interest on State Funds.
The fiscal officer shall ensure that state funds are held in an interest
bearing account that provides for necessary protection of principle. In-
terest earningson state funds shall beaccounted for separately and ex-
pended for the sole benefit of the juvenile probation department.

§341.26. Purchasing.

Thefiscal officer shall ensurethat purchasesmadefor the juvenilepro-
bation department are made in accordance with county procurement
procedures. The fiscal officer shall ensure that written contracts are
executed by the juvenile board with any public and private service
provider where services are purchased in whole or in part with any
funds received from the Commission.

§341.27. Expenditure of State Funds.

The fiscal officer shall ensure that all program activities and expen-
ditures of state funds are consistent with the purposes outlined in the
budget documentsof all applicable financial agreementswith theCom-
mission.

§341.28. Internal Controls.

The fiscal officer shall establish and maintain the internal controls for
the juvenile probation department. The fiscal officer shall ensure that
all employees with access to monies are bonded.

§341.29. Financial Reporting.

The fiscal officer is responsible for completion and submission of the
following in accordance with Commission guidelines:

(1) quarterly expenditure reports for grant funds received
from the Commission;

(2) annual certification of local expenditure reports;

(3) annual independent financial compliance audit of all
funds received from the Commission; and

(4) other financial reportsasrequested by theCommission.

§341.30. Refunds to the Commission.

(a) The fiscal officer shall ensure that TJPC is reimbursed im-
mediately for each dollar of unallowable costs if unallowable expendi-
tures are discovered by any means.

(b) Unspent grant fundsat theend of each contract periodshall
be returned to the Commission.

§341.31. Records Retention.

The fiscal officer shall ensure that financial records are retained and
made available for inspection by the Commission for a minimum of
three years after the end of the applicable contract period.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008768
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER E. EMPLOYMENT OF
JUVENILE PROBATION OFFICERS
37 TAC §§341.38-341.42
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These standards are proposed under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

§341.38. Qualifications for Employment.
(a) Certified juvenile probation officer qualifications for

employment shall adhere to the Texas Human Resources Code
§141.061(a) and any additional standards promulgated by the Com-
mission.

(b) One Year of Graduate Study Defined. The phrase
"one year of graduate study," in Texas Human Resources Code
§141.061(a)(3)(A), is interpreted to mean at least 18 post-graduate
credit hoursearned in abehavioral sciencefield with certification from
the school of enrollment attesting that the student has an acceptable
scholastic standing. The fields of graduate study presently approved
by the Commission are: criminology; corrections, counseling, law,
social work, psychology, sociology, cultural anthropology, business
management, public administration, and education.

(c) Internships. Internships may be counted toward meeting
one year’ s experience, where the duties performed were related to the
field of juvenile justice.

(d) An individual whose certification has been revoked by the
Commission shall not qualify for employment as juvenile probation
officer.

§341.39. Exemption from Qualifications.
(a) Thejuvenileboard, or chief administrativeofficer shall ap-

ply to the Commission for exemption of the requirements of one year
of experience or graduate study prior to the employment of any indi-
vidual who ishired for theposition of juvenile probation officer. If the
chief administrative officer makes a request for exemption under this
section, thechief administrative officer shall in writing notify the juve-
nileboard of therequest simultaneouswith therequest’ssubmission to
the Commission.

(b) Theexemption request shall document that diligent efforts
were made to employ a probation officer with one year of experience
or graduate study and state why, in their opinion, the efforts were un-
successful.

§341.40. Criminal Records Check.
Prior to employing aperson asacertified juvenileprobation officer, the
chief administrative officer shall conduct and have returned a criminal
history check in accordance with the following guidelines:

(1) A criminal recordscheck shall beconducted in thefol-
lowing databases:

(A) Texas criminal history background search;

(B) Federal Bureau of Investigation fingerprint based
criminal history background search;

(C) State criminal history background search in every
state of known residence where available; and

(D) Local law enforcement sex offender registration
records in the city or county where the application was made.

(2) An Internet based criminal background search shall not
be used to conduct the background searches required under (a)(1) or
(a) (2).

§341.41. Disqualification from Employment.
A person who within the last ten yearshas been convicted of or placed
on deferred adjudication for a felony offense under the laws of this

State, another State, or the United States, or is currently on either pro-
bation or parole, or who is registered as a sex offender under Chapter
62, TexasCodeof Criminal Procedureisnot eligiblefor employment as
a juvenile probation officer. A request for waiver under §341.6 of this
title may not be requested for this section unless the person received a
pardon based upon proof of innocence.

§341.42. Applicability.

Thissubchapter applies to all individualshired on or after theeffective
date of this subchapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008767
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER F. CERTIFICATION OF
JUVENILE PROBATION OFFICERS
37 TAC §§341.48-341.52

These standards are proposed under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

§341.48. Persons Who Must be Certified.

Thechief administrativeofficer of ajuvenileprobation department, and
any person hired asajuvenileprobation officer, or as asupervisor of to
juvenile probation officersshall obtain and maintain an active juvenile
probation officer certification from the Commission.

§341.49. Certification.

(a) Eligibility. A person, including thechief administrativeof-
ficer, iseligiblefor certificationasajuvenileprobation officer whenthe
person:

(1) meetstheeligibility requirementsunder §341.38 of this
title, or has received an exemption under §341.39;

(2) has completed 40 hours of certification training in ac-
cordance with §341.60 of this title;

(3) has not within the past ten years been convicted or
placed on deferred adjudication for a felony against the laws of
this state, another state, or the United States, or is not currently on
probation or parole, or isnot registered asasex offender under Chapter
62, Texas Code of Criminal Procedure. A request for waiver under
§341.6 of this title may not be requested for this requirement unless
the person received a pardon based upon proof of innocence;

(4) is not currently under an order of certification suspen-
sion issued under §341.88(d)(2); and

(5) hasnever had juvenileprobation officer certification re-
voked under §341.88(d)(3) or §341.103(d).
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(b) Certification Procedures.

(1) JuvenileProbationOfficersand Supervisorsof Juvenile
Probation Officers. Thechief administrativeofficer or thechief admin-
istrativeofficer’sdesigneeshall submit acertification application to the
Commission for all juvenile probation officers and supervisors of ju-
venile probation officers. The certification application shall include
verification that acriminal history check conducted in accordancewith
341.40 (1)and (2) hasbeen returned within the60 daysprior to submit-
ting the certification application. A copy of the criminal history check
shall be retained in the juvenile probation department’s records.

(2) Chief Administrative Officers. The chairman of the ju-
venile board shall submit the chief administrative officer’s certifica-
tion application to the Commission. The certification application shall
include verification that a criminal history check conducted in accor-
dance with §341.40 (1) and (2) has been returned of all state and fed-
eral databaseswasconducted within the60 daysprior to submitting the
certification application. A copy of the criminal history check shall be
retained in the juvenile probation department’ s records.

(c) Length of Certification. A certification is valid for two
years from the date of approval.

(d) Reinstatement of Certification after Suspension. An indi-
vidual whose certification has been suspended under §341.88(d)(2) of
this titlemay apply for certification oncethesuspension period hasex-
pired and the individual meets the certification eligibility requirements
listed under subsection (a) of this section.

§341.50. Recertification.
(a) Eligibility. A certified juvenileprobation officer, including

a supervisor of juvenile probation officers and the chief administrative
officer, is eligible for recertification if the officer:

(1) has not within the past 10 years been convicted or
placed on deferred adjudication for a felony offense against the laws
of this state, the laws of another state or the laws of the United States,
or is not currently on probation or parole, or is not registered as a sex
offender under Chapter 62, Texas Code of Criminal Procedure. A
request for waiver under §341.6 of this title may not be requested for
this requirement unless the person received apardon based upon proof
of innocence; and

(2) has within the two years from the date of the certifica-
tion’s or recertification’s approval completed 80 hours of recertifica-
tion training in accordance with §341.61 of this title.

(3) If the person applying for re-certification is the chief
administrative officer, 20 hours of the required recertification training
shall be in management and supervisory skills.

(b) Recertification Procedures.

(1) Submission. The chief administrative officer or the
chief administrative officer’ s designee shall submit a recertification
application to the Commission for all certified juvenile probation offi-
cersand supervisorsof juvenileprobation officers. Thejuvenileboard,
or the juvenile board’s designee shall submit the chief administrative
officer’s recertification application.

(2) Timeline for Submission. Unless a request for exten-
sion has been made under paragraph (4) of this subsection, the recer-
tification application shall not be sent more than 30 days before or 60
days after the certification expiration date.

(3) Verification of Criminal History. All recertification ap-
plications shall include verification that a criminal history check was
conducted in accordance with §341.40 (1) and (2) and returned within
the 60 days prior to submitting the certification application. A copy of

the criminal history check shall be retained in the juvenile probation
department’ s records.

(4) Extension.

(A) Requests for Extension. The juvenile board, the
chief administrative officer or either’ s designee may request an exten-
sion of time to allow a certified juvenile probation officer additional
time to meet the recertification eligibility requirements listed in sub-
section (a) of this section or for the submission of recertification ap-
plications listed in paragraph (2) of this subsection. The request shall
include an explanation showing cause why an extension is needed.

(B) Grants of Extension. Commission staff may grant
an extension for a period not to exceed 90 days from the date the cer-
tification expired.

(C) Failure to complete the training or submission re-
quirementswithin theextension period shall result in theCommission’s
denial of the recertification application. In theevent therecertification
application is denied, an applicant may apply for certification under
§341.49.

(c) Length of Recertification. A recertification isvalid for two
years from the date of approval of the previous certification or recerti-
fication.

§341.51. Transfer of Certification.

(a) Notification Upon Resignation or Termination. The chief
administrative officer, the juvenile board or either’s designee shall no-
tify the Commission within 7 working days after a certified juvenile
probation officer, including the chief administrative officer, resigns or
is terminated from employment.

(b) Inactive Certifications. Upon receipt of notice under sub-
section (a) of this section, the Commission shall place the probation
officer’s, supervisor of juvenileprobation officers’ or chief administra-
tiveofficer’scertification on inactivestatus. A person may not perform
the duties of a juvenile probation officer, including those duties listed
under §341.68 of this title, while on inactive status.

(c) Transfer of Certification. When a person with an inactive
certification obtainsemployment asajuvenileprobation officer, super-
visor of juvenileprobation officers’ or achief administrativeofficer, the
juvenileboard, thechief administrativeofficer or either’sdesigneemay
request atransfer of certification to active status. The request for certi-
fication transfer shall be in writing and shall include averification that
acriminal history check wasconducted in accordancewith §341.40 (1)
and (2) and returned within the 60 days prior to submitting thetransfer
request. A copy of the criminal history check shall be retained in the
juvenile probation department’s records.

(d) Expiration of Certification while on Inactive Status. If a
juvenile probation officer’ s or chief administrative officer’ s certifica-
tion expires while on inactive status, the officer will not be eligible for
transfer of certification. A juvenile probation officer, supervisor of ju-
venile probation officers or chief administrative officer whose certifi-
cation expireswhile on inactive statusmay apply for certification after
obtaining employment with ajuvenile probation department and meet-
ing the eligibility requirements listed under §341.50.

(e) Transfer of Training Records. Thechief administrative of-
ficer, or juvenile board shall forward a certified juvenile probation of-
ficer’s, asupervisor of juvenile probation officers’ or chief administra-
tiveofficer’ straining records, upon arequest from thechief administra-
tive officer or juvenile board in the county where the certified juvenile
probation officer’ s certification was transferred.

§341.52. Applicability.
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Except for §341.50(a)(3) of this title this Section applies to all certi-
fication and re-certifications received on or after the effective date of
this Section. Any felony conviction or deferred prosecution occurring
before the effective date of this section will not disqualify a juvenile
probation officer from receiving either certification or recertification
under this section. Section 341.50(a)(3) of this title does not become
effective until January 1, 2002.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008766
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER G. TRAINING OF JUVENILE
PROBATION OFFICERS
37 TAC §§341.58-341.62

These standards are proposed under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

§341.58. Training Hours.
In accordancewith §341.60 and §341.61, all training intended to count
toward certification and recertification requirements shall be approved
by Commission staff. TJPC reserves the right to refuse to grant ap-
proval for training hours that do not comply with the guidelines under
thissubchapter. No morethan 40 training hours in onetopic may count
toward certification or recertification. No more than 15 hours of video
training may count toward certification requirements. No morethan 30
hours of video training may count toward recertification requirements.

§341.59. Training Hours for Trainers.
An individual who provides approved juvenile probation officer train-
ing under §341.58 of this titlemay claim up to 20 hours training credit
for each hour of course development. A trainer may only claim course
development one time per course topic per certification or recertifica-
tion period. It isnot arequirement under thissection that the individual
claiming training hours be employed by a juvenile probation depart-
ment as a trainer.

§341.60. Certification Training.
A person applying for certification asajuvenileprobation officer, asu-
pervisor of juvenileprobation officers, or achief administrative officer
shall have completed 40 hours of certification training. Certification
Training shall include but not be limited to the following subjects:

(1) role of the juvenile probation officer;

(2) case planning and management;

(3) officer safety;

(4) transportation;

(5) juvenile law;

(6) courtroom proceedings and presentation;

(7) law enforcement processing;

(8) local programs and services including access proce-
dures;

(9) interagency collaborations and memoranda of under-
standing; and

(10) code of ethics, disciplinary and revocation hearing
procedures.

§341.61. Recertification Training.
(a) Juvenile Probation Officers and Supervisors of Juvenile

Probation Officers. A certified juvenile probation office or supervisor
of juvenile probation officers, shall receive 80 hours of recertification
training every two years.

(b) Chief Administrative Officersshall receive 80 hours of re-
certification training every two years. Twenty of the 80 recertification
hours for shall be in management and supervisory skills.

(c) Natureof Training. Recertification training shall berelated
to job responsibilitiesor thefield of juvenilejustice. A three-hour grad-
uate course in any approved field of study listed in §341.38(b) of this
title shall count as 40 hours of recertification training.

(d) Training hours provided in addition to the initial 40 hours
required for certification shall be counted towards the initial recertifi-
cation training requirements if thecertification application is complete
and all deficienciesarecorrected within 60 daysof thedatetheapplica-
tion is first received by the Commission. In the event the Commission
doesnot notify the juvenile probation department about adeficiency in
a certification application within 30 days from the date the Commis-
sion received the application, the Commission shall give the juvenile
probation department an additional 30 days from the date the depart-
ment was notified by the Commission to correct any deficiency.

§341.62. Applicability.
Thissection appliestoall training hoursaccruedon or after theeffective
dateof this section. Thetwenty hours of management and supervisory
skills training required under §341.61(c) isnot applicableuntil January
1, 2002.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008765
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER H. DUTIES OF CERTIFIED
JUVENILE PROBATION OFFICERS
37 TAC §341.68

These standards are proposed under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.
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No other code or article is affected by these new standards.

§341.68. Duties of Certified Juvenile Probation Officers.

In addition to any duties, responsibilities or powers granted by Title
III of the Texas Family Code, the following duties and responsibilities
shall be performed by only certified juvenile probation officers:

(1) representation of the juvenile probation department in
all formal court proceedings;

(2) final approval preparation of written social history re-
ports;

(3) acting as the primary supervising officer for all court
ordered or deferred prosecution cases;

(4) writing and administering case plans in accordance
with the Commission’s Case Management Standards; and

(5) completing any assessment instrument required to be
completed by law or Commission standards; and

(6) if authorized by the juvenile court under Texas Family
Code Section 53.02, conducting intake interviews, investigations, and
making release decisions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008764
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Proabtion Commission
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER I. JUVENILE PROBATION
OFFICER CODE OF ETHICS
37 TAC §341.75

These standards are proposed under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

§341.75. Code of Ethics.

The people of Texas expect of juvenile probation officers, supervisors
of juvenile probation officers, and chief administrative officers unfail-
ing honesty, respect for the dignity and individuality of human beings,
and a commitment to professional and compassionate service. To this
end the Commission subscribes to the following principles.

(1) Juvenile Probation Officers shall endeavor to:

(A) respect theauthority andfollow thedirectivesof the
court, recognizing at all times that they are an extension of the court;

(B) respect and protect the civil and legal rights of all
children and their parents;

(C) serveeach casewith concern for thechild’swelfare
and with no purpose of personal gain;

(D) encourage relationships with colleagues of such
character to promote mutual respect within the profession and
improvement of its quality of service;

(E) respect thesignificanceof all elementsof thejustice
and human services systems and cultivate a professional cooperation
with each segment;

(F) respect and consider the right of the public to be
safeguarded from juvenile delinquency;

(G) be diligent in their responsibility to record and
make available for review any and all case information which could
contribute to sound decisions affecting a client or the public safety;

(H) report without reservation any corrupt or unethical
behavior which could affect either achild or the integrity of thedepart-
ment;

(I) maintain the integrity of private information and not
seek personal databeyond that needed to perform their responsibilities,
nor reveal case information to anyone not having proper professional
use for such;

(J) not discriminate against any employee, prospective
employee, child, child careprovider, or parent on thebasisof age, race,
sex, creed, disability, or national origin;

(K) respect, serveandempathizewith thevictimsof law
violations allegedly committed by children;

(L) abide by all federal, state, and local laws and Com-
mission standards.

(2) Juvenile Probation Officers shall not:

(A) use official position to secure privileges or advan-
tages; make statements critical of colleagues or their departments un-
less these are verifiable and constructive in purpose;

(B) permit personal interest to impair in the least degree
the objectivity which is to be maintained in their official capacity;

(C) use their official position to promote any partisan
political purpose;

(D) accept any gift or favor of anatureto imply an obli-
gation that is inconsistent with the free and objective exercise of pro-
fessional responsibilities;

(E) make appointments, promotions or dismissals in
furtherance of partisan political interests; and

(F) maintain an inappropriate relationship with juve-
niles assigned to their caseload or supervised by the juvenileprobation
department. An inappropriate relationship can include but is not
limited to: bribery, solicitation or acceptance of gifts, favors, or
services from juveniles or their families, and the appearance of an
inappropriate relationship.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008763
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Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER J. ENFORCEMENT
PROCEDURES-CODE OF ETHICS
37 TAC §§341.82-341.92

These standards are proposed under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

§341.82. Request for Disciplinary Hearing.

Unless the standards in Subchapter K relating to mandatory revocation
apply, the chief administrative officer or juvenile board may forward
a copy of an internal investigation based on a code of ethics violation
to the Commission. The internal investigation shall serve as a request
for adisciplinary hearing. If the chief administrative officer makesthe
request for a disciplinary hearing, the chief administrative officer shall
in writing notify the juvenile board of the request simultaneous with
the request’s submission to the Commission.

§341.83. Notifications Made to Commission.

In the event the Commission or Commission staff receive notice from
an individual or entity other than the chief administrative officer or ju-
venile board that a certified juvenile probation officer, or the chief ad-
ministrative officer has violated the code of ethics, Commission staff
shall notify in writing the chief administrative officer and the local ju-
venile board. Upon receipt of notification from the Commission, the
chief administrative officer, or the juvenile board may conduct an in-
ternal investigation and may make a request for a disciplinary hearing
in accordance with §341.82 of this title.

§341.84. Effect of Request for Disciplinary Hearing .

WhentheCommissionreceivesarequest for disciplinary hearingunder
§341.82 of this title, the Commission shall give the officer alleged to
have committed an ethics violation written notice and an opportunity
for a hearing conducted by the Commission in accordance with the
procedures set out below.

§341.85. Procedure for Hearings.

Hearings under this section shall be conducted pursuant to the Admin-
istrative Procedure Act, Texas Government Code Annotated, Chapter
2001. The Commission shall have the power to take depositions, ad-
minister oaths or affirmations, examine witnesses, receive evidence,
and conduct hearings and issue subpoenas or summons.

§341.86. Notice.

(a) The Commission shall provide a minimum of 10 days no-
tice to the certified juvenile probation officer or chief administrative
officer subject to a disciplinary hearing. Notice shall be sent by certi-
fied mail return receipt requested.

(b) The notice shall include:

(1) astatement of thetime, place, andnatureof thehearing;

(2) a statement of the legal authority and jurisdiction under
which the hearing is to be held;

(3) a reference to theparticular sections of thestatutesand
rules involved; and

(4) a short plain statement of the matters asserted.

§341.87. Right to Counsel.

An individual subject to adisciplinary hearing under thissubchapter is
entitled to theassistanceof counsel during the revocation hearing. The
officer may expressly waive the right to the assistance of counsel. The
officer may also berepresented by adesignated person. Written notice
at least five days in advanceof the hearing shall begiven by each party
intending to be represented, including the name of the representative.
Failure to give such notice may result in postponement of the hearing.

§341.88. Disciplinary Hearing.

(a) The juvenile probation officer, chief administrative officer
or his/her representative, shall begiven theopportunity to show compli-
ance with the code of ethics and all requirements of the law, including
Commission standards.

(b) The hearing shall be conducted in executive session with
only the members of the Commission, Commission staff, the officer,
thechief administrativeofficer, their representativesandsuchwitnesses
as may be called in attendance, unless the officer requests that it be
open. Witnessesmay beexcluded from the hearing until is it their turn
to present evidence.

(c) Theconduct of thehearing shall beunder theCommission
chairman’s control, and in general, shall be conducted in accordance
with the following steps:

(1) Thehearing shall begin with thepresentation of investi-
gatory findingsby thedesignated Commission staff, supported by such
proof as is deemed necessary.

(2) The officer may cross-examine any witnesses for the
Commission;

(3) The officer may then present such testimonial or docu-
mentary proof asdesired in rebuttal or in support of the contention that
the code of ethics has not bee violated;

(4) The designated Commission staff may cross-examine
any witnessesfor theofficer and offer rebuttal testimony of theofficer’s
witnesses;

(5) Each party may make closing arguments;

(6) Thehearing shall berecorded and transcribed by means
including but not limited to a stenographic record of the proceedings.

(d) Ruling by the Commission. The Commission may con-
sider only such evidenceas is presented at thehearing, if the Commis-
sion determines that the evidence presented is insufficient, the Com-
mission may ask for additional information from the officer or chief
administrative officer, or Commission staff and may ask questions on
their own motion. After all the evidence has been presented, the Com-
mission must determine whether the allegation against the officer is
supported by substantial evidence. Based on the Commission’s ruling
the Commission may assign one of the following dispositions:

(1) Reprimand. The Commission may issue a written rep-
rimand of the juvenileprobation officer or chief administrative officer.

(2) Suspension. The Commission may suspend the certifi-
cationof ajuvenileprobation officer for aspecified period not toexceed
24 months.

(3) Revocation. TheCommission may permanently revoke
thecertification of thejuvenileprobation officer or chief administrative
officer.
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(e) Notice of Disposition. TheCommission shall notify an in-
dividual whose conduct was the subject of a disciplinary hearing. The
Commission may notify the individual either in person or by certified
mail return receipt requested. The notice of disposition shall include:

(1) which acts or omissions by the officer, if any violated
the code of ethics;

(2) a statement of the evidence relied upon;

(3) a statement of which section or sections of the code of
ethics, if any, were violated by the acts or omissions of the officer;

(4) the commission’s dispositional ruling concerning the
officer’s certification; and

(5) the officer’ s right to rehearing and appeal.

§341.89. Motion for Rehearing.

An individual wishing to appeal the Commission’s ruling may file a
motion for rehearing with the Commission no later than the 20th day
after receiving notice of the revocation. The Commission shall rule on
the Motion for Rehearing no later than the45th day after receiving the
motion.

§341.90. Judicial Review.

A person whose certification has been revoked and whose motion for
rehearing has been denied by the Commission is entitled to judicial
review of the Commission’s Action.

§341.91. Record.

TheCommission shall createarecord for each hearing conducted. The
record shall include:

(1) the request for disciplinary hearing received under
§341.82 of this title;

(2) the transcript of the hearing, which may take the form
of the minutes of the Commission meeting;

(3) any documentary proof submitted during the hearing;

(4) all staff memoranda and documentation submitted to
the Commission in making its decision;

(5) a copy of the final order issued by the Commission;

(6) any motions for rehearing;

(7) the Commission’s ruling on any motions for rehearing.

§341.92. Release of Information.

Upon request, the Commission shall release information relating to a
disciplinary hearing conducted under this subchapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008762
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 424-6710

♦ ♦ ♦

SUBCHAPTER K. MANDATORY
CERTIFICATION REVOCATION
37 TAC §§341.98-341.108

These standards are proposed under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

§341.98. Duty to Notify.

(a) The chief administrative officer, the juvenile board or ei-
ther’ s designee shall in writing request a certification revocation from
the Commission within 10 working days after obtaining notice that a
certified juvenile probation officer, or chief administrative officer has
been convicted or given deferred adjudication for any felony based on
the laws of thisstate, the laws of another state or the lawsof theUnited
States, or who isrequiredtoregister asasex offender under Chapter 62,
Texas Codeof Criminal Procedure. Notice provided under this section
constitutes a request for certification revocation.

(b) A request for waiver under §341.6 of this title may not be
requested for thissection unless thecertified juvenileprobation officer,
or chief administrative officer received a pardon based upon proof of
innocence.

(c) Notifications Made to Commission. In the event the Com-
mission, or Commission staff receive notice from an individual or en-
tity other than the Chief administrative officer, juvenile board or their
respective designeesthat a certified juvenileprobation officer, or chief
administrative officer has been convicted or given deferred adjudica-
tion for any felony based on the laws of this state, the laws of another
state, or the laws of the United States, or who is required to register as
a sex offender under Chapter 62, Texas Code of Criminal Procedure.
Commission staff shall in writing notify the Chief administrative offi-
cer or thejuvenileboard. Upon receivingnoticefromCommission staff
the Chief administrative officer, or juvenile board shall request certifi-
cation revocation in accordance with subsection (a) of this section.

§341.99. Effect of Notification.

Upon receipt of request for certification revocation under §341.92 of
this title, the Commission shall conduct a hearing for certification re-
vocation at the next regularly scheduled board meeting.

§341.100. Procedure for Certification Revocation Hearings.

Hearings for revocation under this section shall be conducted pursuant
to the Administrative Procedure Act, Texas Government Code Anno-
tated, Chapter 2001. The Commission shall have thepower to take de-
positions, administer oaths or affirmations, examine witnesses, receive
evidence, and conduct hearings and issue subpoenas or summons.

§341.101. Notice.

(a) The Commission shall provide a minimum of 10 days no-
tice to the certified juvenile probation officer or chief administrative
officer subject to arevocation hearing. Noticeshall besent by certified
mail return receipt requested.

(b) The notice shall include:

(1) astatement of thetime, place, andnatureof thehearing;

(2) a statement of the legal authority and jurisdiction under
which the hearing is to be held;

(3) a reference to theparticular sectionsof thestatutesand
rules involved; and
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(4) a short plain statement of the matters asserted.

§341.102. Right to Counsel.

An individual subject to a revocation hearing under this subchapter is
entitled to theassistanceof counsel during the revocation hearing. The
officer may expressly waive the right to the assistance of counsel. The
officer may also berepresented by adesignated person. Written notice
at least five days in advanceof the hearing shall begiven by each party
intending to be represented, including the name of the representative.
Failure to give such notice may result in postponement of the hearing.

§341.103. Revocation Hearing.

(a) The juvenile probation officer, chief administrative officer
or his/her representative, shall begiven theopportunity to show compli-
ance with the code of ethics and all requirements of the law, including
Commission standards.

(b) The hearing shall be conducted in executive session with
only the members of the Commission, Commission staff, the officer,
thechief administrativeofficer, their representativesandsuchwitnesses
as may be called in attendance, unless the officer requests that it be
open. Witnessesmay beexcluded from the hearing until is it their turn
to present evidence.

(c) Theconduct of thehearing shall beunder theCommission
chairman’s control, and in general, shall be conducted in accordance
with the following steps:

(1) The hearing shall begin with the presentation of find-
ings by the designated Commission staff, supported by such proof as
is deemed necessary.

(2) The officer may cross-examine any witnesses for the
Commission;

(3) The officer may then present such testimonial or docu-
mentary proof asdesired in rebuttal or in support of the contention that
the officer has not been convicted or placed on deferred adjudication
for a felony, or has been pardoned based upon proof of innocence;

(4) The designated Commission staff may cross-examine
any witnessesfor the officer and offer rebuttal of t thetestimony of the
officer’s witnesses;

(5) Each party may make closing arguments;

(6) Thehearing shall berecorded and transcribed by means
including but not limited to a stenographic record of the proceedings.

(d) Ruling by the Commission. The Commission may con-
sider only such evidenceas is presented at thehearing, if the Commis-
sion determines that the evidence presented is insufficient, the Com-
mission may ask for additional information from the officer or chief
administrative officer, or Commission staff and may ask questions on
their own motion. After all the evidence has been presented, the Com-
mission shall revoke the officer’s certification if substantial evidence
indicates the officer has been convicted or placed on deferred adjudi-
cation for afelony against this state, another state or theUnited States,
or isregistered asasex offender under Chapter 62 TexasCodeof Crim-
inal Procedure.

(e) Notice of Disposition. TheCommission shall notify an in-
dividual whose conduct was the subject of a revocation hearing of the
Commission’s ruling. The Commission may notify the individual ei-
ther in person or by certified mail return receipt requested. The notice
of disposition shall include:

(1) the Commission’s dispositional ruling

(2) a statement of the evidence relied upon;

(3) a statement of which section or sections of the code of
ethics, or other Commission standards, if any, wereviolated by theacts
or omissions of the officer; and

(4) the officer’ s right to rehearing and appeal.

§341.104. Motion for Rehearing.

An individual wishing to appeal theCommission’sdisposition may file
a motion for rehearing with the Commission no later than the20th day
after receiving notice of the revocation. The Commission shall rule on
the Motion for Rehearing no later than the45th day after receiving the
motion.

§341.105. Judicial Review.

An individual whose certification has been revoked and whose motion
for rehearing hasbeen denied by the Commission is entitled to judicial
review of the Commission’s Action.

§341.106. Record.

TheCommission staff shall createarecord for each revocation hearing
conducted. The record shall include:

(1) the initial notification received under §341.98 of this
title;

(2) thetranscript of therevocation meeting which may take
the form of the minutes of the Commission meeting;

(3) any documentary proof submitted during the hearing;

(4) all staff memoranda and documentation submitted to
the Commission in making its decision;

(5) a copy of the final order issued by the Commission;

(6) any motions for rehearing; and

(7) the Commission’s ruling on any motions for rehearing.

§341.107. Release of Information.

Upon request, the Commission shall release information relating to a
revocation hearing conducted under this subchapter.

§341.108. Applicability.

Thissection appliesto all felony convictions, felony deferred adjudica-
tions, or convictionsor deferred adjudicationsthat requiresex offender
registration under Chapter 62 Texas Code of Criminal Procedure that
occur on or after the effective date of this standard.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008761
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER L. COMPLAINTS AGAINST
JUVENILE BOARDS
37 TAC §341.113, §341.114
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These standards are proposed under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

§341.113. Notice of Complaint Procedures.

The Commission staff shall prepare and distribute to each juvenile
board with which it contracts a sign describing the procedures for
filing a complaint against the juvenile board with the Commission.
The juvenile board shall post the sign in a public area of the juvenile
probation department and any facility operated by the juvenile board,
or operated by aprivateentity through contract with the juvenileboard.

§341.114. Complaint Process.

When Commission staff receives a written, signed complaint about a
juvenile board, the Commission staff shall review the circumstances
surrounding thecomplaint to determinewhether the juvenile board has
violated the rules or standards of the Commission.

(1) If the staff determines the complaint is about the juve-
nile services within the discretion of the juvenile board, the complaint
will be referred to the juvenile board. The complainant shall be noti-
fied of the referral in writing by the Commission.

(2) If the staff determines the juvenile board has violated
the Commission’s rules or standards, it will inform the juvenile board
in writing and givethe juvenileboard an opportunity to comeinto com-
pliance. If, within 90 days of the date on which the juvenile board re-
ceived written noticeof thestaff determination, the juvenileboard does
not proposeitsownmeansof achieving compliancewhich isacceptable
to thestaff, thestaff will propose asolution to the board and attempt to
negotiate a mutually agreeable solution.

(3) If theCommission’sstaff and the juvenileboard cannot
reach an agreement, thestaff will givethe juvenileboard written notice
of its intent to refuse, reduce, or suspend state aid, under authority of
the TexasHuman Resources Code, §141.085. The juvenileboard shall
have 15 days after receipt of the notice to notify the executive director
how it will comply with the staff ’s solution, or that it appeals the staff
decision.

(4) The juvenile board’s appeal must be in writing, and
must statespecifically itsdifferencesof opinion with theCommission’s
staff concerning the facts in dispute and the solution necessary un-
der the standards or rules of the commission. The appeal must state
whether the juvenile board requests a hearing before the Commission.

(5) The Commission shall set the appeal on the agenda for
its next regularly scheduled meeting. If the juvenile board has re-
quested a hearing, the juvenile board and the commission’s staff may
appear and make oral presentations concerning the appeal. If the ju-
venile board does not request a hearing before the Commission, the
Commission will make its decision based upon the record.

(6) The complainant shall be notified in writing of the
progress of the investigation and resolution of the complaint at least
quarterly until the complaint is resolved, and shall be notified of the
resolution.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008760

Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER M. CASE MANAGEMENT
STANDARDS
37 TAC §§341.121-341.125

These standards are proposed under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

§341.121. Definitions.

The following wordsor terms, when used in thissubchapter, shall have
the following meanings unless the context clearly indicates otherwise.

(1) Assessment-Assessment is the process by which rele-
vant and valid information is compiled in order to determine the juve-
nile’s needs, risk of offending, strengths, and weaknesses. The assess-
ment process is intended to assist the supervising juvenile probation
field officer in developing and implementing an effectivecaseplan, ap-
propriate level of supervision, and utilization of appropriate resources.

(2) Case Planning-Case planning involves the process of
determining thepost-adjudication needsof ajuvenile. Thisincludesall
appropriateand available assessment and intake information, SJS find-
ings, preliminary investigation information, family dynamics, school
history, and victim impact statements. A written caseplan outlinesser-
vices to beprovided during the juvenile’s term of court ordered proba-
tion. Case planning also includes the reassessment, reevaluation, and
review of the juvenile’s risks, needs and initial case plan, in order to
makeany subsequent changesnecessary to best meet the juvenile’ssta-
tus and circumstances over time.

(3) TJPC Standard Assessment Tool Comprehensive
Assessment Instrument (COMPASS)-An instrument developed by
the Texas Juvenile Probation Commission that assesses the juvenile’s
needs in the areas of mental health, education and family domains and
the juvenile’s risk of re-offending.

(4) Formal Intake Interview-The interview with the juve-
nilewhoisthesubject of thereferral andthejuvenile’sparent, guardian
or custodian wherein the intakeofficer or juvenileprobation officer de-
velops a dispositional recommendation for the juvenile’ s case. The
formal intake interview occurs subsequent to the formal referral.

(5) Formal Referral-A referral of a juvenile to the juvenile
court for conduct defined in Texas Family Code Section 51.03 that re-
sults in afaceto faceinterview between the juvenileand theauthorized
staff of the juvenile probation department.

(6) Progressive Sanctions Assigned Level-The level of
sanctions actually assigned to a juvenile by the juvenile court that
corresponds with the progressive sanctions guidelines contained in
Chapter 59, Texas Family Code.

(7) Exit Plan-The exit plan is the written document devel-
oped for each juvenile that identifies the juvenile’s needs for post-su-
pervision reintegration and specifies the community resources avail-
able to meet those needs. The purpose of the exit plan is to facilitate
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a continuum of community services to the juvenile and the juvenile’s
family after probation supervision ends.

(8) Strategies in Juvenile Supervision (SJS)-A case assess-
ment andcorrectional management processdesigned to provideastruc-
tured method for gathering and organizing information about the juve-
nileand translating that information into appropriatecasemanagement
strategies.

(9) Supervision-Supervision involves the case manage-
ment of a juvenile by the assigned juvenile probation supervising field
officer or designee through contacts (face to face, telephone, office,
home, collateral) with the juvenile, juvenile’ s family, and other case
planning participants.

(10) Title IV-E Standards-Standards promulgated by the
Texas Juvenile Probation Commission as detailed in Chapter 347 of
this title (relating to Title IV-E Federal Foster Care Program).

§341.122. Assessment.

(a) TJPC Standard Assessment Tool COMPASS. TJPC stan-
dard assessment tool Comprehensive Assessment Instrument (COM-
PASS), or an assessment tool approved by TJPC, shall be completed
for all juveniles who receive a formal referral to the juvenile probation
department disposition from the juvenile court or juvenile probation
department. If the TJPC standard assessment tool COMPASS (or a
comparable instrument approved by TJPC) has been completed within
theprevioussix monthsand contained in the juvenile’ scaserecord, the
department is not required to complete an additional assessment.

(1) Time of Assessment. The assessment instrument shall
be administered at the formal intake interview.

(2) Administration of Instrument. The instrument shall be
administered by the acertified juvenile probation officer who that con-
ducts the formal intake interview.

(b) SJS. A Strategies in Juvenile Supervision (SJS) worksheet
may be completed for all juveniles on court ordered probation. The
SJS worksheet should be completed subsequent to the disposition of
the juvenile’ s case and shall be completed prior to the formulation of
the written case plan. The juvenile probation supervising field officer
should administer the SJS worksheet.

§341.123. Case Planning and Review.

(a) Case Plan. A written case plan shall be developed and im-
plemented for juveniles assigned to Progressive Sanctions levels three
two through five. The written case plan shall be developed with all
appropriate and available parties present and participating including,
but not limited to, the juvenile,; any parent, guardian, or custodian of
the child and the supervising juvenileprobation field officer. A written
caseplan for each juvenile assigned to Progressive Sanctions level two
shall bedeveloped within thirty calendar daysof the juvenile’ sdisposi-
tion. Written caseplansfor juvenilesassigned to ProgressiveSanctions
levels threethrough five shall be developed within 60 calendar days of
the disposition. Theoriginal case plan shall be maintained in the juve-
nile’s case file. Copies of thewritten caseplan shall be provided to the
juvenile and the juvenile’ s parent, guardian, or custodian.

(b) Case Review. It is recommended that written case plans
bereviewed every 90 days after implementation of the initial caseplan
or at any time when significant changes take place in the juvenile’s
situation. The juvenile and at least one parent, guardian or custodian
shall be present for the case review. The written case plan shall be
revised to address any changes in risks and needs identified during the
review process. Upon acceptance a juvenile’s case from other county
for courtesy supervision, areview of the current written caseplan shall

be conducted by the receiving county in accordance with this section.
All original revised case plans shall be maintained in the juvenile’s
case file. Copies of the revised written case plan shall be provided
to the juvenile and the juvenile’s parent, guardian, or custodian. This
doesnot apply to Title IV-E cases, which shall comply with Title IV-E
standards. Thecasereview, with appropriatedocumentation in thecase
file, shall discuss and consider the following:

(1) Appropriatenessof thejuvenile’scurrent level of super-
vision and services;

(2) Extent of compliancewith the individualized caseplan;

(3) Extent of compliance with the conditions of probation;

(4) Extent of progress made with the juvenile and family
toward solving or reducing the factors that necessitated the juvenile’s
placement on probation;

(5) A projection of a likely date by which the juvenilemay
be ready for court-ordered release from probation supervision; and

(6) Services accessed, offered or provided to the juvenile
and family to address risks and needs identified on the TJPC standard
assessment tool COMPASS or equivalent assessment tool.

§341.124. Supervision.

Thelevel of supervision provided to a juvenileby theprobation depart-
ment shall be defined by the results of the TJPC standard assessment
tool COMPASS(or other approved assessment tool), SJS(whereappli-
cable), and the juvenile’ swritten case plan. A minimum of one faceto
facecontact per month with thejuvenileismandatory unlessotherwise
noted in the case plan.

§341.125. Exit Plan.

An exit plan is to be provided following the successful completion of
a juvenile’s probation period, unless the juvenile wascommitted to the
TexasYouth Commission. A written exit plan shall be developed prior
to the juvenile’s scheduled release from probation. The written exit
plan shall beformulated by all involved and availableparties. Theorig-
inal exit plan shall be placed in the juvenile’ s case file. Copies of the
exit plan shall be provided to the juvenile and the juvenile’ s parent,
guardian, or custodian. Theexit plan shall include acopy of the notifi-
cation given to the juveniles regarding sealing rights asrequired by the
Texas Family Code §58.003(i).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008759
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER N. DATA COLLECTION
STANDARDS
DIVISION 1. CASEWORKER SYSTEMS
37 TAC §§341.132-341.137
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These standards are proposed under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

§341.132. Definitions.
The following words or terms, when used during Part I of this sub-
chapter shall have the following meanings unless the context clearly
indicates otherwise.

(1) CASEWORKER-A personal computer-based tracking
and case management system, developed and supported by the Texas
Juvenile Probation Commission (TJPC), that provides juvenile proba-
tion officersasystematic method to track and managejuvenileoffender
caseloads.

(2) DataCoordinator-A person employed by ajuvenilepro-
bation department who isdesignated by thejuvenileboard to serveand
function as the primary contact with TJPC on all matters relating to
data collection and reporting.

(3) TJPC Monthly Folder Extract-An automated processto
extract and submit modified caserecordsfromthedepartment’ sCASE-
WORKER system to TJPC. The extract created by CASEWORKER
follows in accordance with the Electronic Data Interchange Specifica-
tions.

(4) Comprehensive Folder Edit-A report generated in
CASEWORKER that performs an extensive edit of the folder infor-
mation. This report identifies incorrectly entered data, unrecoverable
files, and questionable data that impact theaccuracy of thereports and
programs.

(5) Annual Resource Survey-A manual report designed to
gather supplemental datainrelation to juvenileactivity and theservices
and/or programsthat areavailablewithin thedepartment or community.
This report also captures each department’s staff size, salary range and
caseload.

(6) Electronic Data Interchange Specifications-document
developed by TJPCoutliningthedatafieldsandfilestructuresthat each
department isrequired to follow in submitting theTJPC monthly folder
extract. The Electronic Data Interchange Specifications are published
in Subchapter O, §341.150 of this title.

§341.133. Data Coordinator.
(a) Designation. Each juvenile board shall designate an em-

ployee of the juvenile probation department to serve as data coordina-
tor to function astheprimary contact with TJPC on all mattersrelating
to data collection, reporting and the CASEWORKER system. If the
designation of the data coordinator is changed by the juvenile board,
TJPC shall be notified in writing within ten working days.

(b) Training Requirements. The data coordinator shall have
a thorough understanding of TJPC reporting requirements and shall
be trained on CASEWORKER by TJPC. Within 90 days from date of
a new designation as data coordinator, the new data coordinator shall
attend CASEWORKER training provided by TJPC.

(c) Duties. The data coordinator is responsible for ensuring
that all data submitted to TJPC by the local juvenile probation depart-
ment is accurate, timely, and consistent with TJPC reporting require-
ments. Thedatacoordinator shall ensurethat theTJPC Monthly Folder
Extract is received on or by the applicable due date.

§341.134. TJPC Monthly Folder Extract.
TheTJPCMonthly Folder Extract shall besent toTJPCviatheInternet.
The extract is due to TJPC on the tenth day of each month following

the reporting period (example: extract of February data is dueto TJPC
on March 10).

§341.135. Other Reports.
(a) Annual Resource Survey. All juvenile probation depart-

ments are required to complete the Annual Resource Survey. The re-
port must be completed in the format provided by TJPC and shall be
submitted by January 31 of the following year for which the resource
survey pertains.

(b) Special Requests. Information from juvenileprobation de-
partments is periodically requested by TJPC. Departments shall com-
ply with these requests, whether on paper or electronically by e-mail
or the Internet, in the format specified by TJPC.

§341.136. Accuracy of Data.
(a) Required Fields. The probation department shall fil l in all

applicabledatafieldsfor each referral in their CASEWORKER system
to minimize missing information.

(b) Comprehensive Folder Edit. Probation departments shall
run the Comprehensive Folder Edit on a monthly basis.

(c) Errors. Errorsdetected by the Comprehensive Folder Edit,
the annual TJPC monitoring visit, or the TJPC Research and Planning
Division upon analysis shall be corrected prior to the next submission
of the TJPC Monthly Folder Extract.

§341.137. Security of Data.
(a) Passwords. Passwords shall be assigned by the CASE-

WORKER administrator or management information systems admin-
istrator for each individual user and should not be shared by employ-
ees or other persons. Each department shall have a limited number of
employees that are authorized to delete information contained within
CASEWORKER. Accessto thedepartment’ sCASEWORKER system
shall be removed concurrent with the termination of the person’s em-
ployment.

(b) Backup and Restoration. All juvenile probation depart-
ments shall adopt and follow a written policy for the backup and
restoration procedures relating to data, requiring, at a minimum, a
system backup once per week. Departments must maintain at least
five generations (copies) of data backups.

(c) Off-Site Storage. All juvenile probation departments shall
storeasystembackupoff-siteto beaccessibleincaseof adisaster at the
department (fire, tornado, etc). An updated backup for off-site storage
must be run at a minimum of once a month, in addition to the five
generations of backup.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008758
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 424-6710

♦ ♦ ♦
DIVISION 2. NON-CASEWORKER SYSTEMS
37 TAC §§341.138-341.143

25 TexReg 12920 December 29, 2000 Texas Register



These standards are proposed under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

§341.138. Definitions.

The following words or terms, when used in Division II of this sub-
chapter, shall have the following meanings unless the context clearly
indicates otherwise.

(1) DataCoordinator-A person employed by ajuvenilepro-
bation department who isdesignated by thejuvenileboard to serveand
function as the primary contact with TJPC on all matters relating to
data collection and reporting.

(2) TJPC Monthly Folder Extract-An automated processto
gather data relating to all case files in the case management system
designed to analyze crime and juvenile trends, program success, and
profiling of juvenile offenders. The extract shall be submitted in the
format specified by the TJPC Electronic Data Specifications.

(3) Electronic Data Interchange Specifications-document
developed by TJPCoutliningthedatafieldsandfilestructuresthat each
department isrequired to follow insubmitting theTJPCMonthly folder
extract. The Electronic Data Interchange Specifications are published
in Subchapter O, §341.150 of this title.

(4) Annual Resource Survey-A manual report designed to
gather supplemental datainrelation to juvenileactivity and theservices
and/or programsthat areavailablewithin thedepartment or community.
This report also captures the department’s staff size, salary range and
caseload.

§341.139. Data Coordinator.

(a) Designation. Each juvenile board shall designate an em-
ployee of the juvenile probation department to serve as data coordina-
tor to function astheprimary contact with TJPC on all mattersrelating
to datacollection and reporting. If thedesignation of thedatacoordina-
tor is changed by the juvenile board, TJPC shall be notified in writing
within ten working days.

(b) Training Requirements. The data coordinator shall attend
training, asrequired and deemed necessary by TJPC, relating to updates
on statistical and research-based information and requirements.

(c) Duties. The data coordinator is responsible for ensuring
that the data submitted to TJPC by the local juvenile probation depart-
ment is accurate, timely, and consistent with TJPC reporting require-
ments. Thedatacoordinator shall ensurethat theTJPC Monthly Folder
Extract is received on or by the applicable due date.

§341.140. TJPC Monthly Folder Extract.

The TJPC Monthly Folder Extract data shall be sent to TJPC via the
internet and shall include all data fields required by the TJPC Elec-
tronic Data Interchange Specifications. The extract is due to TJPC on
the tenth day of each month following the reporting period (example:
extract of February data is due to TJPC on March 10).

§341.141. Other Report.

(a) Annual Resource Survey. All juvenile probation depart-
ments are required to complete the Annual Resource Survey. The re-
port must be completed in the format provided by TJPC and shall be
submitted by January 31 of the following year for which the resource
survey pertains.

(b) Special Requests. Information from juvenileprobation de-
partments is periodically requested by TJPC. Departments shall com-
ply with these requests, whether on paper or electronically by e-mail
or the Internet, in the format specified by TJPC.

§341.142. Accuracy of Data.

(a) Required Fields. Departments shall fil l in all applicable
fieldsasspecified in theCASEWORKER Extract FileLayout. If TJPC
requiresadditional fields, each department shall updatetheir caseman-
agement system to include such information.

(b) Maintaining Accuracy. Each department shall have awrit-
ten policy and procedure to maintain accuracy of data submitted and
methods of correcting errors. Each department shall report data ele-
ments that are consistent with TJPC definitions.

(c) Errors. Errors detected by the department during daily op-
eration, or by TJPC during the annual monitoring visit or by the TJPC
Research and Planning Division analysisshall becorrected prior to the
next submission of the TJPC Monthly Folder Extract.

§341.143. Security of Data.

(a) Passwords. Department users shall be required to obtain
a password to their case management system. Each department shall
have a written policy and procedure to ensure secured access and to
limit the number of employees that have access to delete information
fromthecasemanagement system. Accessto thedepartment caseman-
agement system shall be terminated for people no longer employed by
the department.

(b) Backup and Restoration. All juvenile probation depart-
ments shall adopt and follow a written policy.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008757
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER O. ELECTRONIC DATA
INTERCHANGE SPECIFICATIONS
37 TAC §341.150

These standards are proposed under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

§341.150. TJPC Monthly Folder Extract.

The TJPC Monthly Folder Extract data shall include all data fields re-
quired by TJPC Electronic Data Interchange Specifications found in
the figure below.
Figure 1: 37 TAC §341.150
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Figure 2: 37 TAC §341.150

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008756
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER P. TEXAS JUVENILE
PROBATION COMMISSION
37 TAC §341.157, §341.158

These standards are proposed under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by these new standards.

§341.157. Memoranda of Understanding-Coordinated Services for
Multiproblem Children and Youth.

(a) TheTexasJuvenileProbationCommissionadoptsby refer-
enceajoint memorandumof understanding with theTexasCommission
for the Blind, Texas Department of Health, Texas Department of Pro-
tective and Regulatory Services, Texas Department of Mental Health
and Mental Retardation, Texas Education Agency, Texas Rehabilita-
tion Commission, and the Texas Youth Commission concerning coor-
dinated services for multiproblem children and youth which provides
for the implementation of a system of community resource coordina-
tion groups.

(b) The memorandum of understanding was published in the
November 15, 1988, issue of the Texas Register (13 TexReg 5727) by
the TexasDepartment of Human Services, 40 TAC §72.701. Copiesof
the memorandum of understanding are available from the Texas Juve-
nile Probation Commission.

§341.158. Memoranda of Understanding--Service Delivery to Dys-
functional Families

(a) TheTexasJuvenileProbationCommissionadoptsby refer-
enceajoint memorandum of understanding with theTexasDepartment
of Human Servicesand theTexasYouth Commission regarding service
delivery to dysfunctional families.

(b) The memorandum of understanding was published in the
Texas Register by the Texas Department of Human Services on Octo-
ber 29, 1991 (16 TexReg 6126). Copies of thememorandum of under-
standing are available from the TexasJuvenile Probation Commission.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008755

Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 424-6710

♦ ♦ ♦
CHAPTER 343. STANDARDS FOR JUVENILE
PRE-ADJUDICATION SECURE DETENTION
FACILITIES
37 TAC §343.8, §343.9

The Texas Juvenile Probation Commission proposes an amend-
ment to §343.8 and §343.9 concerning multiple occupancy
sleeping units. The amendment is being proposed in an effort
to alleviate some of the problems associated with overcrowding
in detention facilities while maintaining certain space and
supervision requirements.

Scott Friedman, Director of Field Services, has determined that
for the first five year period the amendments are in effect, there
will be no fiscal implications for state or local government or small
businesses as a result of enforcement or implementation.

Mr. Friedman has also determined that for each year of the
first five years the amendment is in effect, the public benefit ex-
pected as a result of enforcement or implementation will be pri-
marily cost savings in construction of detention facilities and an
increase in approved population capacity. There will be no im-
pact on small business or individuals as a result of the amend-
ments.

Public comments on the proposed amendments may be submit-
ted to Kristy M. Carr at the Texas Juvenile Probation Commis-
sion, P.O. Box 13547, Austin, Texas 78711-3547.

The amendments are proposed under Texas Human Resources
Code §141.042, which provides the Texas Juvenile Probation
Commission with the authority to adopt reasonable rules that
provide minimum standards for juvenile boards and that are nec-
essary to provide adequate and effective probation services.

No other rule or standard is affected by these amendments.

§343.8. Physical Plant.

(a) Written policy and procedure and practice of the following
standards shall apply to all detention facilities.

(1) - (5) (No change.)

(6) Population. The population in housing and living units
shall not exceed the rated capacity of the facility. Written policies shall
specify procedures to be followed in case the rated capacity is unavoid-
ably exceeded. Such procedures shall specify steps to be taken to re-
duce the population to the rated capacity. [Afacility that ischronically
overcrowded shall meet TJPC policiesregarding such conditionsin or-
der to be considered for a temporary waiver of this standard.]

(7) - (9) (No change.)

(b) The following standards shall apply to all detention facili-
ties except for hold over detention facilities.

(1) Sleeping units. [Sleeping rooms shall be utilized as
single occupancy, except for all juvenile detention facilities designed
for multiple occupancy, and operating as such, prior to September 1,
1996. Sleeping rooms shall have a minimum ceiling height of seven
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and one-half feet and a minimum of 60 square feet of floor space. Ju-
veniles held in sleeping rooms shall have accessto a toilet above floor
level, a wash basin, drinking water, running water, and a bed above
floor level. There shall be separate sleeping rooms for male and fe-
male juveniles.]

(A) Single Occupancy Sleeping Units. Sleeping rooms
shall be utilized as single occupancy, except for all juvenile detention
unitsdesignedfor multipleoccupancy and approved by TJPC. Sleeping
rooms shall have a minimum ceiling height of seven and one-half feet
and a minimum of 60 square feet of floor space. Juveniles held in
sleeping rooms shall have access to a toilet above floor level, a wash
basin, drinking water, running water, and abed abovefloor level. There
shall be separate sleeping rooms for male and female juveniles.

(B) Multiple Occupancy Sleeping Units. A unit
designed and constructed for multiple occupancy sleeping which
is self-contained and includes appropriate sleeping, sanitation and
hygiene equipment or fixtures within the unit. The utilization of
multiple occupancy sleeping units shall have prior written approval
and authorization from the juvenile board. The following standards
shall not apply to any multipleoccupancy unitsdesigned and operating
as such prior to the effective date of this section

(i) The capacity of multiple occupancy sleeping
units shall not exceed 25% of the design capacity of the facility. No
more than eight juveniles shall be housed in each multiple occupancy
sleeping unit. Separate units shall be provided for male and female
residents.

(ii) Multiple occupancy sleeping units shall have a
minimum ceiling height of seven and one half feet with a minimum of
thirty-five unencumbered square feet of floor space per resident.

(iii) Multiple occupancy sleeping units shall have
one bed above floor level for every juvenileassigned to theunit. Bunk
beds are not allowed in the unit.

(iv) Multiple occupancy sleeping units shall have
within the unit, so that juveniles have access without having to be
escorted out of the unit, to toilets (ratio of 1 toilet per 4 juveniles);
wash basins (ratio of 1 wash basin per 8 juveniles); and drinking water.

(v) Juveniles are not to be admitted to multiple oc-
cupancy sleeping unitsdirectly from theintakeprocess. Classification,
screening, and behavioral observation must occur for at least 72 hours
before the decision is made to admit the juvenile to a multiple occu-
pancy sleeping unit in accordance to 343.9(c).

(vi) Theratio of detention officers to juveniles in the
multiple occupancy sleeping units shall be a minimum of 1 to 8 at all
times.

(vii) Juveniles in multiple occupancy sleeping units
shall be under the constant personal visual supervision of a detention
officer.

(viii) If the detention officer conducts his or her su-
pervision behind the security of an architectural barrier, the barrier in
question must be constructed in a way to allow the officer a complete
and unobstructed view of the entire sleeping unit. The architectural
barrier or other electronic devices shall allow the detention officer the
ability to conduct constant auditory monitoring of the sleeping unit.
Visual supervision methods may not be replaced with electronic video
devices.

(2) - (7) (No change.)

(8) Common activity area. Total common activity area
[space for day rooms, classrooms, dining rooms, and recreation

rooms] shall encompass no less than 100 square feet of floor space
per juvenile. Common activity areas are defined as areas to which
juveniles have access and in which activities are conducted. These
areas include but are not limited to dayrooms, dining rooms, covered
recreation areas, recreation rooms, education rooms, counseling
rooms, testing rooms, visitation areas, and medical or dental rooms.

(9) - (12) (No change.)

§343.9. Security and Control.

(a) Written policy and procedure and practice of the following
standards shall apply to all detention facilities.

(1) - (2) (No change.)

(3) Special Incidents. Written policy, procedure, and prac-
ticeshall ensurethat all[All] special incidents including, but not limited
to, the taking of hostages, escapes, assaults, staff use of restraint de-
vices[,chemical agents] and physical force shall be reported in writing
to the Administrative Officer. A copy of the report shall be[is] placed in
the permanent file of the juvenile concerned. Written procedure shall
designate persons or officials at the local level, as deemed appropriate
by the juvenileboard, to whom notice of special incidentsshall be pro-
vided.

(4) - (7) (No change.)

(b) (No change.)

(c) Written policy, procedure and practice of the following
standards shall apply to all detention facilities that utilize multiple
occupancy sleeping units.

(1) Classification Plan. Facilities with multiple occupancy
sleeping unitsshall haveaclassification plan that determineshow juve-
niles are grouped in said units. Juveniles shall be classified for group-
ing by age and gender, at a minimum.

(2) Screening Plan. Juveniles shall be screened by person-
nel with appropriatecredentials, asdetermined and approved by the ju-
venile board, prior to placement in amultipleoccupancy sleeping unit.
Juvenileswith thefollowing indicatorsshall not beallowed admittance
to multiple occupancy sleeping units:

(A) Medical illness which may be contagious to other
residents or to staff unless they wear protective clothing and/or masks,
or medical conditions which require treatment and/or equipment that
would present a risk to resident or others;

(B) Mental illness, if theresident exhibitsbehavior dan-
gerous to other residents or to staff;

(C) Mental retardation, if theresident exhibits behavior
dangerous to other residents or to staff;

(D) Sex offenderswho cannot function appropriately in
a group setting;

(E) Exploitive, victimizing behavior;

(F) Violent, explosive, assaultive behavior;

(G) Chronic detention rule violators;

(H) Juvenilelikely to beexploited or victimized by oth-
ers;

(I) Juveniles who have other special needs for single
housing; or

(J) Any other behavior or condition which could impose
a threat to self or others safety and health.
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(3) Administrative Approval. The placement of any juve-
nile into a multiple occupancy sleeping unit shall be approved by the
facility administrator or other designated probation department admin-
istrators.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008773
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 424-6710

♦ ♦ ♦
CHAPTER 344. STANDARDS FOR
JUVENILE POST-ADJUDICATION SECURE
CORRECTIONAL FACILITIES
37 TAC §344.8

The Texas Juvenile Probation Commission proposes amend-
ments to §344.8 concerning security and control in juvenile
post-adjudication secure correctional facilities. The amendment
is being proposed in an effort to clarify reporting requirements
regarding special incidents in juvenile post-adjudication secure
correctional facilities.

Scott Friedman, Director of Field Services, has determined that
for the first five year period the amendments and new section
are in effect, there will be no fiscal implications for state or local
government as a result of enforcement.

Mr. Friedman has also determined that for each year of the
first five years the amendments are in effect, the public bene-
fit anticipated as a result of enforcing the amendments will be
improved reporting of special incidents in secure juvenile facili-
ties and increased accountability in the juvenile justice system.
There will be no effect on small businesses. There are no an-
ticipated economic costs to persons who are required to comply
with the amendments as proposed.

Comments on the proposed amendments may be submitted to
Kristy M. Carr at the Texas Juvenile Probation Commission, P.
O. Box 13547, Austin, Texas 78711.

The amendments are proposed under Texas Human Resource
Code §141.042, which provides the Texas Juvenile Probation
Commission with the authority to adopt reasonable rules that
provide minimum standards for juvenile boards and that are nec-
essary to provide adequate and effective probation services.

No other code or article is affected by the amendment.

§344.8. Security and Control.

(a) - (b) (No change.)

(c) Special Incidents. Written policy, procedure, and practice
shall ensure that all special incidents including, but not limited to, the
taking of hostages, escapes, assaults, staff use of restraint devices and
physical force shall be reported in writing to the administrative offi-
cer. A copy of the report shall be placed in the permanent file of the

resident(s) involved in the incident. Written procedure shall designate
persons or officials at the local level, as deemed appropriate by the ju-
venile board, to whom notice of special incidents shall be provided.

(d) - (k) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 18,

2000.

TRD-200008793
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 424-6710

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 20. TEXAS WORKFORCE
COMMISSION

CHAPTER 800. GENERAL ADMINISTRATION
SUBCHAPTER A. GENERAL PROVISIONS
40 TAC §800.7

The Texas Workforce Commission (Commission) proposes new
§800.7 relating to Agency Vehicles.

Background and Purpose: House Bill 3125, 76th Legislature,
1999, (House Bill 3125), added Texas Government Code Section
2171.1045, which required the General Services Commission’s
(GSC) Office of Vehicle Fleet Management (OVFM) as directed
by the Council on Competitive Government (CCG) to adopt a
State Vehicle Fleet Management Plan (Plan). The GSC adopted
the Plan on October 11, 2000.

As set forth in Texas Government Code Chapter 2162.051, the
composition of the Council on Competitive Government includes
representation from the Texas Workforce Commission’s Com-
missioner of Labor. The goals of the CCG include identifying
commercially available services being performed by state agen-
cies and studying the services to determine if they may be better
provided by selecting the service providers through competition
with other state agency providers of the services or private com-
mercial sources. The Plan sets forth management provisions
regarding:

(1) opportunities for consolidating and privatizing the operation
and management of vehicle fleets in areas where there is a con-
centration of state agencies, including the Capitol Complex and
the Health and Human Services Complex in Austin;

(2) the number and type of vehicles owned by each agency and
the purpose each vehicle serves;

(3) procedures to increase vehicle use and improve the efficiency
of the state vehicle fleet;

(4) procedures to reduce the cost of maintaining state vehicles;

(5) the sale of excess state vehicles; and
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(6) lower-cost alternatives to using state-owned vehicles, includ-
ing using rental cars and reimbursing employees for using per-
sonal vehicles.

The Plan may be viewed on the internet at:
http://www.gsc.state.tx.us/fleet. House Bill 3125 and the Plan
also require that state agencies adopt rules that address the
management provisions contained in the Plan and also make
clear that: (1) vehicles are assigned to the agency’s motor pool
and may be available for checkout; and (2) the agency may
assign a vehicle to an individual administrative or executive
employee on a regular or everyday basis only if there is a
documented finding that the assignment is critical to the needs
and mission of the agency.

The purpose of the proposed rule is to describe an approach
that builds upon existing and recommended practices for cost-
efficient and effective utilization of agency vehicles.

The rule also directs the agency’s administrators to work with
GSC to leverage any waiver or exemption provisions provided
for in the Plan or by GSC, where such efforts may result in fiscal
efficiencies due the unique characteristics of the TWC’s vehi-
cle fleet. Several foreseeable examples include the presence of
varying percentages of federal funding associated with vehicle
purchases; specially modified vehicles; the campus-like nature
of TWC’s physical plant in the Capitol area; and high-capacity,
frequent-trip, under 7,000 mile-per-year vehicles. The Commis-
sion is encouraged by the Plan recognition of such unique cir-
cumstances and looks forward to close communication between
the agency’s administration and GSC during Plan implementa-
tion.

Randy Townsend, Chief Financial Officer, has determined that
for the first five years the rules are in effect, the following state-
ments will apply:

there are no additional estimated costs to the state and to local
governments expected as a result of enforcing or administering
the rules;

there are no estimated reductions in costs to the state or to local
governments expected as a result of enforcing or administering
the rules;

there are no estimated losses or increases in revenue to the state
or to local governments as a result of enforcing or administering
the rules;

there are no foreseeable implications relating to costs or rev-
enues to the state or to local governments as a result of enforcing
or administering the rule; and

there are no anticipated costs to persons who are required to
comply with the rules as proposed.

Mr. Townsend has also determined that there is no anticipated
adverse impact on small businesses as a result of enforcing or
administering these rules because small businesses are not re-
quired to perform under the rule.

Cindy Silberman, Procurement and Support Services Director,
has determined that the public benefit anticipated as a result of
the rules as proposed will be to set forth the provisions relating to
the vehicle fleet management policies of the Agency to conform
to the Office of Fleet Vehicle Management’s State Vehicle Fleet
Management Plan.

Mark Hughes, Director of Labor Market Information, has deter-
mined that there is no foreseeable negative impact upon employ-
ment conditions in this state as a result of these proposed rules.

Comments on the proposed rules may be submitted to Cindy Sil-
berman, Procurement and Support Services, Texas Workforce
Commission, 101 East 15th Street, Room 316T, Austin, Texas
78778; Fax Number (512) 305-9636; or E-mail to cindy.silber-
man@twc.state.tx.us Comments must be received by the Com-
mission no later than thirty (30) days from the date this proposal
is published in the Texas Register.

For information regarding the Texas Workforce Commission
please visit our web page at www.texasworkforce.org.

The new sections are proposed under Texas Labor Code
§§301.061 and 302.002, which provide the Texas Workforce
Commission with the authority to adopt, amend, or repeal such
rules as it deems necessary for the effective administration of
Commission services and activities, as well as Texas Govern-
ment Code §2171.1045, which requires the adoption of rules,
consistent with the management plan adopted under Texas
Government Code §2171.104, relating to the assignment and
use of the Agency’s vehicles.

The proposal affects the Texas Labor Code, Title 2 and Title 4.

§800.7. Agency Vehicles.

(a) Purpose and Intent. The purpose of this rule is to imple-
ment the provisions of Texas Government Code Section 2171.1045.
The intent of the Commission is to ensure that the use and manage-
ment of vehicles by the Agency is consistent with the State Vehicle
Fleet Management Plan asadopted by theOfficeof VehicleFleet Man-
agement of theGeneral ServicesCommission. ThePlan may beviewed
on the internet at: http://www.gsc.state.tx.us/fleet, or acopy may bere-
quested from the Texas Workforce Commission.

(b) TheCommission adoptsby referenceand shall implement
the provisions contained in the State Vehicle Fleet Management Plan
as referenced in subsection (a) of this section including the following
general provisions on use of vehicles by the Agency.

(1) Vehicles, with the exception of vehicles assigned to
field employees, are assigned to the Agency motor pool and may be
available for checkout.

(2) The Agency may assign a vehicle to an individual ad-
ministrative or executive employee on aregular or everyday basis only
if there is a documented finding that the assignment is critical to the
needs and mission of the Agency.

(3) The Agency will work with GSC to identify, apply for,
and if possible, utilize any waiver or exemption provisions where the
recognition of conditionsspecific to theAgency would further thegen-
eral purpose of fiscal efficiency and good business practices.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 14,

2000.

TRD-200008668
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 463-2573

PROPOSED RULES December 29, 2000 25 TexReg 12925



♦ ♦ ♦
TITLE 43. TRANSPORTATION

PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION

CHAPTER 5. FINANCE
SUBCHAPTER D. PAYMENT OF FEES FOR
DEPARTMENT GOODS AND SERVICES
43 TAC §5.43, §5.44

The Texas Department of Transportation proposes amendments
to §5.43 and §5.44, concerning the payment of fees for depart-
ment goods and services.

EXPLANATION OF PROPOSED AMENDMENTS

Transportation Code, §201.208 authorizes the commission to
adopt rules regarding the method of payment of a fee for any
goods sold or services provided by the department or for the
administration of any department program. Pursuant to that au-
thority, the commission has adopted §§5.41-5.44 to include a
requirement that a person paying a fee by credit card also pay a
$1.00 service charge.

Section 23.27 of the department’s rules prescribes requirements
for the sale of travel promotional materials by the department
through Texas Highways, including requirements relating to pay-
ments. Section 23.27 does not require the payment of a ser-
vice charge for a credit card payment. Fees for subscriptions to
Texas Highways and single issues of Texas Highways also do not
include a service charge, and are processed directly by the mag-
azine. Payments by check or money order are made payable to
Texas Highways, instead of the department. Payments by credit
card may be for a lesser or greater amount than the minimum
and maximum amounts prescribed by §5.43.

The cost of Texas Highways and products sold through Texas
Highways are publicized to readers and customers through
Texas Highways and other methods. Charging an additional
service charge to customers will increase the publicized price
of those products and the magazine, which may result in an
adverse impact on sales and revenues.

Section 5.43 is amended to clarify the requirements for payments
for subscriptions to and single issues of Texas Highways. The
amendments specify that minimum and maximum charges for
payments by credit card do not apply, nor is there a requirement
for a $1.00 service charge if paying by credit card. Payments by
check or money order for subscriptions to or single issues of the
magazine are payable to Texas Highways.

Section 5.44 is amended to specify that the requirements of Sub-
chapter D of Chapter 5 (§§5.41-5.44) do not apply to the payment
of fees for products sold through Texas Highways. That section
is also restructured to improve its readability.

FISCAL NOTE

James Bass, Director, Finance Division, has determined that
for the first five-year period the amendments are in effect, there
will be fiscal implications for state government as a result of en-
forcing or administering the amendments. There were approx-
imately 1000 credit card transactions processed by the depart-
ment’s Travel Division for the sale of Texas Highways and an-
cillary products in Fiscal Year 2000. Although there currently is

no requirement for a service charge in Chapter 23 of the de-
partment’s rules, failure to charge one for these products could
result in a loss of revenue of approximately $1000 each year of
the first five-year period the amendments are in effect. However,
charging a service charge may have an adverse effect on sales
and revenues. This adverse effect cannot be quantified with any
specificity, as it will depend on how many products and maga-
zine subscriptions and single issues are sold. There are no fis-
cal implications for local government as a result of enforcing or
administering the amendments. There are no anticipated eco-
nomic costs for persons required to comply with the section as
proposed.

Mr. Bass has certified that there will be no significant impact on
local economies or overall employment as a result of enforcing
or administering the amendments.

PUBLIC BENEFIT

Mr. Bass has also determined that for each year of the first five
years the amendments are in effect, the public benefit anticipated
as a result of enforcing or administering the amendments will be
to prevent any unwarranted decrease in revenue available to the
department to advertise state highways and attract travelers to
the state. There will be no effect on small businesses.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendments may be sub-
mitted to Mr. James Bass, Director, Finance Division, 125 East
11th Street, Austin, Texas 78701-2483. The deadline for receipt
of comments is 5:00 p.m. on January 29, 2001.

STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commission
with the authority to establish rules for the conduct of the work of
the Texas Department of Transportation and, more specifically,
Transportation Code, §201.208, which authorizes the commis-
sion to adopt rules regarding the method of payment of a fee for
any goods sold or services provided by the department.

No statutes, articles, or codes are affected by the proposed
amendment.

§5.43. Methods of Payment.

(a) Except as provided in §5.44 of this title (relating to Excep-
tions), all fees for department goods and services and any fees required
in the administration of any department program may be paid to the
department:

(1) with a valid credit card issued by a financial institution
chartered by a state or the United States;

(2) by electronic funds transfer;

(3) with a personal check, business check, cashier’s check,
or money order, payable to the Texas Department of Transportation; or

(4) by cash in person at locations made available for that
purpose by the department.

(b) Fees may be paid by credit card only if the transaction in-
volves a charge of at leastfive dollars, except for transactions involving
VTR goods and services. Payments by credit card may not be made if
a transaction involves a charge of more than $2,000.

(c) Persons paying by credit card will pay a service charge of
one dollar per transaction along with the applicable fee.
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(d) Subsections (b) and (c) of this section do not apply to pay-
ments for subscriptions to and single issues of Texas Highways. Pay-
ments by check or money order for subscriptions to and single issues
of the magazine are payable to Texas Highways.

§5.44. Exceptions.

This subchapter does not apply to the payment of:

(1) motor carrier registration fees under §18.15 of this title
(relating to Payment of Fees);[,]

(2) motor transportation broker fees under §18.42 of this
title (relating to Fees);[,]

(3) oversize and overweight permit fees under §28.11 of
this title (relating to Permit Issuance Requirements and Procedures);[,
and]

(4) feesrequired for Internet motor vehicle registration un-
der Chapter 17 of this title (relating to Vehicle Titles and Registration);
and

(5) fees for products sold through Texas Highways under
§23.27 of this title (relating to Magazine Ancillary Products).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 15,

2000.

TRD-200008699
Richard D. Monroe
General Counsel
Texas Department of Transportation
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 463-8630

♦ ♦ ♦
CHAPTER 9. CONTRACT MANAGEMENT
SUBCHAPTER C. CONTRACTING FOR
ARCHITECTURAL, ENGINEERING, AND
SURVEYING SERVICES
43 TAC §§9.31, 9.33 - 9.38, 9.41 - 9.43

The Texas Department of Transportation proposes amendments
to §9.31, §§9.33-9.38, and §§9.41-9.43, concerning contracting
for architectural, engineering, and surveying services.

EXPLANATION OF PROPOSED AMENDMENTS

The proposed amendments are needed to streamline proce-
dures for selection, negotiation, management, and evaluation
of contracts with architects, engineers, and surveyors. Accord-
ingly, §9.31, §§9.33-9.38, and §§9.41-9.43 are amended for
readability and substance.

An amendment to §9.31 adds a definition for "Interview and Con-
tract Guide."

Amendments to §9.33(a) require that initial notices advertising
the contract include the selection criteria used by department
selection committees to reduce the long list to the short list.

Amendments to §9.33(b) revise letter of interest requirements by
limiting its length to no fewer than three pages and no more than

five pages plus attachments. The Consultants Review Commit-
tee (CRC) chair or his designee may authorize a variance from
this restriction, and the notice must specify the number of pages.
The CRC chair may designate approval authority to a staff mem-
ber having a title of office director or higher. Attachments are to
be used only to provide precertification information. The con-
tents of the letter of interest are revised to eliminate the team ca-
pabilities information and to require information addressing se-
lection criteria as well as the name and contact information for
provider references.

Amendments to §9.34 address how the short list is determined.
The composition of a Consultant Selection Team (CST) is re-
vised to allow a managing officer to designate at least one other
(instead of only one) department employee. Amendments to this
section also allow a CST to compile a long list of providers based
upon letters of interest meeting precertification requirements of
§9.33. The CST then determines the short list of providers by
evaluating each letter of interest on the long list using the ad-
vertised evaluation criteria. Amended evaluation criteria include
project understanding and approach; the project manager’s ex-
perience with similar projects; major work categories’ task lead-
ers’ experience with similar projects; and other criteria approved
by the CRC chair or designee not below an office director title.
Criteria using past performance, team capabilities, and general
project-related experience have been eliminated.

Amendments to §9.34(f) enhance readability of instructions for
individual and multiple contract selections.

Section 9.34(g) is amended to instruct the department to furnish
an Interview and Contract Guide to short-listed firms along with
any additional required information and the deadline for submis-
sion.

In addition to enhancing readability, amendments to §9.35 pro-
vide guidance on the use of an interview in place of a proposal.
The amendments give contract managers flexibility to proceed
with written proposals or interviews or both. If a written pro-
posal will be required, the managing office will give an RFP to
the short list of providers. The RFP will specify if interviews will
also be conducted and include the interview format and require-
ments. Proposal evaluation criteria are revised to allow a CST to
use performance scores from other department contracts or ref-
erences from department or other sources if interviews are not
required. This amendment also eliminates "unique or innovative
methods of approaching the proposed work" as an evaluation
criterion.

Section 9.36 is amended to introduce the required use of an In-
terview and Contract Guide when interviews are used instead
of written proposals. This guide describes the interview format
and the content and subject matter of any required presenta-
tion. The contract scope of services is described and other con-
tract documents identified. The CST is authorized to evaluate
the provider as a whole rather than just the interview. Evaluation
criteria are revised to allow a CST to use performance scores
from other department contracts or references from department
or other sources and to consider responses to interview ques-
tions. "Unique or innovative methods of approaching the pro-
posed work" is no longer an evaluation criterion.

Section 9.37 is amended to allow the CRC chair rather than
the committee to approve a 10-day extension of the negotiation
process. It is also amended to allow the CRC chair rather than
the executive director or deputy executive director to approve a
unique negotiating schedule for multiple contract selections. The

PROPOSED RULES December 29, 2000 25 TexReg 12927



stipulation that large corridor development projects be the sole
requirement for unique negotiating status is deleted.

Section 9.37(g)(3) is amended to address situations where the
department cannot negotiate a satisfactory contract with the se-
lected provider within the allotted time period. The amendment
enhances readability and allows managing officers involved in
a single contract selection to end unsuccessful negotiations
with the selected provider and to begin negotiations with the
next highest ranked provider through the third highest ranked
provider. If a contract still cannot be negotiated, the contract will
be canceled subject to readvertisement. Managing officers in-
volved in multiple contract selections will begin negotiations with
the next highest provider within the acceptable range of scores
as required by §9.39. If a contract cannot be negotiated with
any of the providers included in the acceptable range of scores,
the contract will be canceled, subject to readvertisement.

Section 9.38 is revised for readability and to authorize the CRC
chair, rather than the committee, to authorize a subprovider to
perform a higher percentage of work than the prime provider.
Instead of being the person requesting the contract, the depart-
ment’s project manager is identified as being designated by the
managing officer.

Amendments also revise the provider performance evaluation re-
quirements of §9.38(g). The original section is amended in its
entirety to allow the department to document a prime provider’s
demonstrated competence and qualifications through required
and optional performance evaluations of the project manager as
well as the firm. The project manager will be evaluated in the cat-
egories of management, innovation, quality, and timeliness. The
firm will be evaluated in the categories of cost administration and
the firm’s expertise. Evaluation of a subprovider’s performance
is optional but may be conducted upon completion of work by the
subprovider, exemplary performance, if it is delaying progress or
completion of the work, or if work is not being performed in ac-
cordance with the terms of the contract.

Section 9.41 is revised to eliminate the annual renewal of
provider and subprovider precertification and to allow providers
and subproviders to report changes 45 days after the change
occurs.

Section 9.42 is revised to clarify that a provider/subprovider may
submit information for administrative qualification before or after
selection but before contract execution. The 8th floor location
of the Audit Office is deleted in light of a pending move and be-
cause it is not critical to the address. The amendment also spec-
ifies that the time period covered by an overhead rate audit can
include the 18 months prior to selection rather than the most re-
cently completed fiscal year. The amendment further specifies
that the department will consider current salary ranges as well
as salaries by classification.

Section 9.43 is revised to add subsurface utility engineering to
the work categories in the precertification process.

FISCAL NOTE

James Bass, Director, Finance Division, has determined that for
the first five-year period the amendments are in effect, there will
be no fiscal implications for state or local governments as a result
of enforcing or administering the amendments. There are no
anticipated economic costs for persons required to comply with
the amendments as proposed.

Robert L. Wilson,P.E., Director, Design Division has certified that
there will be no significant impact on local economies or overall

employment as a result of enforcing or administering the amend-
ments.

PUBLIC BENEFIT

Mr. Wilson has also determined that for each year of the first
five years the amendments are in effect the public benefit antic-
ipated as a result of enforcing or administering the amendment
will be a reduction in paperwork and resource commitments due
to improvements in the contracting process and the elimination
of the annual renewal of precertification. There will be no effect
on small businesses.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendments may be sub-
mitted to Robert L. Wilson, P.E., Director, Design Division, 125
East 11th Street, Austin, Texas 78701-2483. The deadline for
receipt of comments is 5:00 p.m. on January 29, 2001.

STATUTORY AUTHORITY

The amendment is proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commission
with the authority to establish rules for the conduct of the work of
the Texas Department of Transportation, and more specifically,
Government Code, Chapter 2254, Subchapter A, which sets
forth requirements governing the procurement of professional
services.

No statutes, articles, or codes are affected by the proposed
amendment.

§9.31. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) AASHTO - American Association of State Highway
and Transportation Officials.

(2) Administrative qualification - A department process
conducted to determine if a prime provider or subprovider meets
the requirements of 23 Code of Federal Regulations (CFR) 172.5(c)
concerning the administration of engineering and design related
service contracts.

(3) Available personnel - The total number of personnel
employed by the provider proposed to be used on the advertised con-
tract.

(4) Border district - One of the geographical areas of the
department managed by a district engineer that is headquartered in El
Paso, Laredo, or Pharr.

(5) Business opportunity programs section of the Construc-
tion Division (CSTB) - The department section that certifies DBEs and
administers the DBE and HUB programs.

(6) CCIS - Consultant Certification Information System.

(7) Close out - The actions required to close out or com-
plete the contract, including receipt and acceptance of deliverables, res-
olution of audit findings, receipt of outside approvals if applicable, res-
olution of other contract-related issues, and issuance of final payment.

(8) Constructability - The ability of a project to be accu-
rately constructed from information presented in plans and specifica-
tions.

(9) Construction engineering - The interpretation of plans
and specifications and formulation of engineering decisions during the
period that the project is under construction.
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(10) Construction inspection - Inspection of construction
methods and materials by inspectors who report directly to the depart-
ment’s project manager.

(11) Construction management - Construction engineering
performed by the professional engineer in responsible charge of the
construction project to direct the contractor concerning changes, addi-
tions, or deletions to the project.

(12) Consultants review committee (CRC) - The depart-
ment committee that oversees the provider review process.

(13) Consultant selection team (CST) - The department’s
managing office team that selects the long list and short list and evalu-
ates proposals and interviews.

(14) Disadvantaged business enterprise (DBE) - Any busi-
ness certified by the department in accordance with 49 CFR Part 26.

(15) DBE/HUB goal participation - The participation goal
for DBE/HUB providers expressed as a percentage of the total cost of
the contract.

(16) DBE/HUB special provision - A special provision to
the provider contract that identifies DBE/HUB program requirements.

(17) Debarment certification - A certification that the
provider and its principals are not debarred from participation and
not under consideration for debarment anywhere, and are eligible to
perform the contract.

(18) Department - The Texas Department of Transporta-
tion.

(19) Department project manager - The department em-
ployee designated in the contract as the official contact for all corre-
spondence between the department and the provider.

(20) FHWA - The Federal Highway Administration.

(21) FONSI - Finding of No Significant Impact.

(22) Good faith effort - A provider must demonstrate to the
department’s satisfaction, that sufficient effort on its part was made to
obtain DBE/HUB participation. Good faith effort is identified in the
DBE/HUB Special Provision to the contract.

(23) Graduate engineer - An individual who meets the ed-
ucational requirements for registration as provided in the Texas Engi-
neering Practice Act.

(24) Historically underutilized business (HUB) - Any busi-
ness so certified by the General Services Commission.

(25) IESNA - The Illuminating Engineering Society of
North America.

(26) Indefinite delivery contract - A contract that contains
a general scope of services, maximum contract amount, and contract
termination date in which contract rates are negotiated prior to contract
execution and work is authorized as needed.

(27) Interview and Contract Guide(ICG) - Aninstructional
document furnished to providers on the short list when a Request for
Proposals is not used.

(28) [(27)] ITS - Intelligent Transportation System.

(29) [(28)] Long list - The list of qualified providers sub-
mitting a letter of interest for a contract.

(30) [(29)] Lower tier debarment certification (form 1734)
- A debarment certification form that is completed by subproviders or
other lower tier participants.

(31) [(30)] Lower tier participant - A subprovider or other
participant in the contract, other than the state, that is not the prime
provider.

(32) [(31)] Managing office - The division, office, or dis-
trict with the responsibility for awarding and managing the contract.

(33) [(32)] Managing officer - The division director, office
director, or district engineer of the managing office.

(34) [(33)] Metropolitan district - One of the geographical
areas of the department managed by a district engineer that is head-
quartered in Austin, Dallas, Fort Worth, Houston, or San Antonio.

(35) [(34)] Overhead guidelines - Instructions prepared by
the department’s Audit Office to assist the provider in administrative
qualification.

(36) [(35)] Prime provider - The provider awarded a de-
partment provider contract.

(37) [(36)] Professional engineer - An individual licensed
to practice engineering in the state or states that he or she performs
professional services.

(38) [(37)] Professional services provider (provider) - An
individual or entity that provides engineering, architectural, or survey-
ing services.

(39) [(38)] Project specific contract - A contract that con-
tains a specific scope of services, maximum contract amount, and con-
tract termination date and authorizes the provider to perform the entire
scope of work.

(40) [(39)] Registered architect - An individual licensed
to practice architecture in the state or states that he or she performs
professional services.

(41) [(40)] Registered professional land surveyor - An in-
dividual licensed to perform land surveying in the state or states that he
or she performs professional services.

(42) [(41)] Request for proposal (RFP) - A request for sub-
mittal of a technical proposal from a provider that demonstrates com-
petence and qualifications to perform the requested services, and shows
an understanding of the specific contract.

(43) [(42)] Relative importance factor (RIF) - The numer-
ical weight of each evaluation criterion as it relates to a particular con-
tract.

(44) [(43)] Short List - The list of providers from the long
list, selected by the CST, that best meet the requirements indicated by
the letter of interest.

(45) [(44)] Short list meeting - A meeting held with the
providers on the short list to answer questions regarding the contract
and distribute the RFP prior to submittal of proposals or interviews.

(46) [(45)] Small business concern - A small business as
defined in the Small Business Act, codified in 15 United States Code
§632, and relevant regulations.

(47) [(46)] Subprovider - A provider proposing to perform
work through a contractual agreement with the prime provider.

(48) [(47)] Team - The provider and all proposed sub-
providers who will be working on a particular contract.

(49) [(48)] Technical precertification - A review process
conducted by the department to determine if a prime provider or sub-
provider meets the technical requirements to perform work identified
in a work category.
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§9.33. Notice and Letter of Interest.

(a) Notice.

(1) Electronic notice. Not less than 21 days before the letter
of interest due date, the department will post on an electronic bulletin
board a notice identifying:

(A) the proposed contract or RFP number;

(B) work category codes;

(C) type of selection in accordance with §9.39 of this
title (relating to Selection Types);

(D) the general description of the project and work to
be done;

(E) the due date for providers to send letters of interest
to the department;

(F) qualification information if the work type is not
listed as a category in §9.43 of this title (relating to Qualification
Requirements by Work Group); [and]

(G) whether the department has waived the precertifica-
tion requirement of §9.41 of this title (relating to Precertification) when
the total contract fee for professional services is anticipated to be less
than $250,000 on an individual contract;and

(H) selection criteria to be used to determine the short
list.

(2) Newspaper notice. Not less than 21 days before the
letter of interest due date, the department will publish a notice in a
local newspaper within the geographical area of the district, division,
or office in which the work will be performed. If the newspaper fails
to print the notice, the department will consider the notice posted. The
notice will contain:

(A) the proposed contract or RFP number;

(B) the general description of the project and work to
be done;

(C) the due date for providers to send letters of interest
to the department;

(D) the contact person;

(E) the location of the electronic bulletin board that con-
tains more information;

(F) the type of work needed and its minimum qualifica-
tions, if the work category is not listed in §9.43 of this title (relating to
Qualification Requirements by Work Group);[and]

(G) the department’s determination as to whether to
waive the precertification requirement of §9.41 of this title (relating to
Precertification) when the total contract fee for professional services
is anticipated to be less than $250,000 on an individual contract;and

(H) selection criteria to be used to determine the short
list.

(3) Organizations. The department will publish quarterly a
statewide list of projected contracts for consulting engineering, archi-
tectural, and surveying services and will provide upon request, or make
available on the department’s Web site, a copy of each list to commu-
nity, business, and professional organizations for dissemination to their
membership.

(b) Letter of interest (LOI).

(1) The provider shall send a letter of interest to the depart-
ment notifying the department of the provider’s interest in the contract
not later than the deadline published in the notice.

(2) The letter of interest will consist of aminimum of three
and a maximum of five [be limited in length to three] pages plus at-
tachments, unless otherwise approved by the CRC chair or designee
not below an office director title. The maximum page length will be
stated [otherwise] in the notice. Attachments will be restricted to pre-
certification information required in subsection (b)(3) of this section.
The department will accept a letter of interest by electronic facsimile.

(3) To be considered:

(A) a prime provider or a subprovider, that will be per-
forming work in any individual work category which is 5.0% or more
of the contract, must be precertified by the deadline for receiving the
letter of interest in accordance with §9.41 of this title (relating to Pre-
certification) unless the work category is not listed in §9.43 of this title
(relating to Qualification Requirements by Work Group);

(B) a prime provider or subprovider must demonstrate
in an attachment to the LOI how it meets the minimum qualifications
for work that does not fall within any work category outlined in §9.43
(The attachment may be in addition to the maximum pages allowed for
the LOI.);

(C) if the work in any individual work category as
shown in the notice is less than 5.0% of the contract, a provider or
subprovider that is not precertified must demonstrate in an attachment
to the LOI how it meets the minimum requirements specified in
§9.43(b) of this title (relating to Qualification Requirements by Work
Group) or how it possesses the knowledge and skill to perform the
work in those categories (The attachment may be in addition to the
maximum pages allowed for the LOI.);

(D) if the total contract fee for professional services is
anticipated to be less than $250,000 on an individual contract and the
department has waived the precertification requirement of §9.41 of this
title (relating to Precertification), then a provider or subprovider that:

(i) is not precertified must submit an attachment
with the LOI which describes how the firm meets the minimum re-
quirements specified in §9.43(b) of this title (relating to Qualification
Requirements by Work Group) or how it possesses the knowledge and
skill to perform the work in those categories (The attachment may be
in addition to the maximum pages allowed for the LOI.); or

(ii) is precertified must submit a LOI, but is not re-
quired to submit an attachment describing its qualifications in precerti-
fied categories (If the firm proposes to do work in categories in which
it is not been precertified, then it must submit an attachment describing
how the firm meets the minimum requirements or how it possesses the
knowledge and skill to perform the work in those categories); and

(E) the proposed team must demonstrate that they have
a professional engineer, architect, or surveyor registered in Texas who
will sign and/or seal the work to be performed on the contract.

(4) The letter of interest shall include;

(A) the contract or RFP number;

(B) an organizational chart containing:

(i) names of the prime provider’s and any sub-
provider’s key personnel proposed for the team and their contract
responsibilities by work category; and

(ii) the prime provider’s project manager (who may
not be changed during the selection and the award process);
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(C) information addressing the criteriastated in theno-
tice [team capabilities];

(D) evidence of compliance with the assigned
DBE/HUB goal through the prime provider or subproviders identified
on the team, or a written commitment to make a good faith effort to
meet the assigned goal;

(E) similar project related experience that is not already
included in the precertification database; [and]

(F) name and contact information for references; and

(G) [(F)] other pertinent information addressed in the
notice.

§9.34. Determination of the Short List.
(a) Composition of the Consultant Selection Team. The CST

shall be composed of:

(1) the managing office staff member [who reportsdirectly
to themanaging officer and who hasbeen] designated by the managing
officer to be the chair;

(2) the department project manager; and

(3) at least one other department employee [one depart-
ment employee] designated by the managing officer.

(b) Qualification for long list. The CST will evaluate each
team submitting a letter of interest to see if it meets the precertifica-
tion requirements of §9.33 (b)(3) of this subchapter.

(c) [(b)] Long list evaluation. The CST will evaluate each
team on the long list to determine the short list based on the criteria de-
scribed in subsection (d) [(c)] of this section and as listed in the notice.
The department will review the information submitted in the letter of
interest [along withdatacontained in theprecertificationdatabaseiden-
tified in §9.41 of this title (relating to Precertification)].

(d) [(c)] Criteria. The CST will consider the following criteria
in its review of all interested providers:

(1) project understanding and approach; [past performance
scorescontained in thedatabasefor contractscompleted for thedepart-
ment or referencesfrom other entities including theability of theprime
provider to meet deadlines over the past three years;]

(2) the project manager’ sexperiencewith similar projects;
[project requirements as specified in the notice versus the team capa-
bilitiesidentified in the letter of interest and contained in thedatabase;]

(3) similar project related experience of thetask leadersre-
sponsible for the major work categories identified in the notice; [iden-
tified in the letter of interest or contained in the database;] and

(4) other [CRC approved] criteria approved by the CRC
chair or designee not below an office director title and listed in the no-
tice.

(e) [(d)] Score. The CST will assign a RIF weight to each
criterion. The RIF total for all criteria will equal 100. Each criterion
will be scored separately on a 0-10 point scale with 10 considered the
best qualified. The maximum possible score that a CST member may
give is 1000 points.

(f) [(e)] Contract selection. For individual contract selections,
the[The] CST will prepare a short list containing a minimum of three of
the most highly qualified providers [for further consideration on an in-
dividual contract selection,] unless fewer than three qualified providers
submitted a letter of interest. For multiple contract selections, the
short list shall contain a minimum number of providers equal to the
desired number of contracts plus three [for further consideration on

multiple contract selections,] unless fewer than the desired minimum
[three qualified providers] submitted a letter of interest.

(g) [(f)] Notification. The department will notify a firm sub-
mitting a letter of interest that it was or was not selected for the short
list. If a firm is selected for the short list, the department will either
notify it that a meeting will be held, or if a meeting is not held, the de-
partment will provide an [a] RFP or an Interview and Contract Guide
(ICG) [information packet]. The department will also notify selected
firmsof any additional required referenceinformation and thedeadline
for submission.

§9.35. Short List Meeting, Proposals, and Evaluation.

(a) Short list meeting. The managing office may require, or of-
fer the opportunity to conduct, a short list meeting which will include
an explanation of the proposal and/or theinterview format and require-
ments. The department will furnish a Request for Proposal (RFP) or
an Interview and Contract Guide (ICG) [RFP packet will be furnished
by thedepartment] to providers on the short list either prior to or at the
short list meeting. If a short list meeting is held, the department will
not accept proposals from or conduct interviews with providers that did
not have a representative at the short list meeting.

(b) Request for proposals. If awritten proposal is required, the
managing office will provide an RFP to the short listed providers. The
RFP [packet] will include:

(1) instructions for [a]:

(A) a written proposal preparation and/or the interview
process; and

(B) submittal of the proposal[RFP packet];

(2) [detailed]scope of services to be provided by the depart-
ment;

(3) [detailed] scope of services to be provided by the
provider;

(4) proposed contract duration;

(5) proposed method of payment;

(6) a debarment certification form;

(7) a lower tier debarment certification form;

(8) a lobbying certification/disclosure form;

(9) any special contract requirements; and

(10) the interview format and requirements ifinterviews
are conducted subsequent to the proposal [no short list meeting will
be held].

(c) Proposal format. When a written proposal is required, the
proposal shall be limited to the specific length and information outlined
in the RFP [packet].

(d) Receipt of proposals. A proposal must be received by the
date, time, and place specified in the RFP [packet]. The department
will not accept a proposal by electronic facsimile.

(e) Proposal evaluation criteria. The CST will evaluate pro-
posals based on the following criteria:

(1) understanding of scope of services;

(2) experience of the project manager and project team;

(3) ability to meet the project schedule;

(4) if no interview is required, past performance scores in-
cluded in the database for department contracts or references from the
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department or other entities; and [unique or innovative methods of ap-
proaching theproposed work that may save time or money, or result in
a better quality product; and]

(5) other CRC approved criteria listed in the RFP [packet].

(f) Proposal evaluation scale. The CST will assign a RIF
weight to each criterion. The RIF total for all criteria will equal 100.
Each criterion will be scored separately on a 0-10 point scale with
10 considered the best qualified. The maximum possible score that a
CST member may give is 1000 points.

§9.36. Interviews and Evaluation.

(a) Interviews. The CST may conduct interviews with the
providers on the short list if a written proposal is required. If a written
proposal is not required, then an interview will be conducted,and the
managing office will give participating providers an Interview and
Contract Guide. If proposals and interviews will be required, proposal
and interview requirements can be included in the RFP. The CST
may elect to perform telephone interviews. In order for a member
of the CST to score a provider, the member must be present for all
interviews. The prime provider’s project manager is required to be
present for the interview. Lack of attendance by the project manager
may be reason to consider the provider nonresponsive, and dropped
from further consideration.

(b) Interview and Contract Guide. The ICG includes:

(1) a description of the interview format;

(2) instructions for content and subject matter for a
provider’s presentation, if required;

(3) the scopeof services to beprovided by the department;

(4) the scope of services to be delivered by the provider;

(5) the proposed contract duration;

(6) the proposed method of payment;

(7) a debarment certification form;

(8) a lower tier debarment certification form;

(9) a lobbying certification/disclosure form; and

(10) any special contract requirements.

(c) [(b)] Interview structure. The interview allows [the]
providers to demonstrate their understanding of the project and
knowledge of applicable rules, regulations, codes, and special in-
formation to be gathered. The CST may allow a provider team to
make a presentation with written material for the CST to reference
in evaluating the interview. The CST may require a provider team to
answer a predetermined written set of questions in the interview.

(d) [(c)] Evaluation criteria. The CST will consider the fol-
lowing criteria in its evaluation of the provider [provider’s interview]:

(1) understanding of the scope of services;

(2) experience of the project manager and project team;

(3) ability to meet the proposed contract schedule;

(4) responses to interview questions;[unique or innovative
methods of approaching the proposed work that may save time or
money, or result in a better quality product;]

(5) if no proposal is required, past performance scores in-
cluded in the database for department contracts or references from the
department or other entities [responses to interview questions]; and

(6) other CRC approved criteria listed in the RFP or ICG
[packet].

(e) [(d)] Interview evaluation scale. The CST will assign a
RIF weight to each criterion. The RIF total for all criteria will equal
100. Each criterion will be scored separately on a 0-10 point scale with
10 considered the best qualified. The maximum possible score that a
CST member may give is 1000 points.

§9.37. Selection.
(a) Basis of final selection.

(1) If a proposal and interview are both required, the final
selection will be made by using the CST proposal score for 30% of the
total score and the interview score for 70% of the total score.

(2) If an interview is not required, the final selection will
be made by using the written proposal score.

(3) If a written proposal is not required, the final selection
will be made by using the interview score.

(b) Tie scores. In the event of a tie, the managing officer will
break the tie using the following method.

(1) The first tie breaker, if needed, will be the score for the
experience of the project manager and the project team.

(2) The second tie breaker, if needed, will be the score for
ability to meet the proposed project schedule.

(3) If there is still a tie, the provider will be chosen by ran-
dom selection.

(c) DBE/HUB Goals. The department may assign individual
contract DBE or HUB goals pursuant to 49 CFR Part 26 and Title 1,
Texas Administrative Code, §111.13, respectively.

(d) Selection summary. The CST will prepare a contract eval-
uation summary containing the scores of the prime providers on the
short list, for consideration by the managing officer.

(e) Submittal of selection. The managing officer will submit
the contract evaluation summary, evaluation documentation, certifica-
tion that the procedures provided by this subchapter were used and rec-
ommendation for selection to the CRC for review. If the procedural
review is acceptable, the executive director or the director’s designee
will concur with the selection.

(f) Notification. The department will:

(1) prepare a letter to notify the provider selected for con-
tract negotiation and arrange a meeting to begin contract negotiations;

(2) prepare a letter to each of the providers remaining on
the short list that were not selected, naming the provider that was se-
lected; and

(3) publish the short list and the provider selected for a con-
tract on an electronic bulletin board.

(g) Negotiations.

(1) Selected provider. The department will enter into ne-
gotiations with the selected provider. The provider shall submit the
information required for the contract, including a work outline, work
schedule, list of all suppliers and subproviders contacted relative to this
project in accordance with 9.53(d)(5) [§9.56(e)] of this title (relating
to Disadvantaged Business Enterprise (DBE) Program [DBE Certifi-
cation]), and cost proposal. Any information necessary to meet the
administrative qualification requirements found in §9.42 of this title
(relating to Administrative Qualification), that has not been submitted
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to the department prior to selection shall be submitted so that the de-
partment may determine the fairness and reasonableness of the contract
price. State funded architectural contracts are based on percentage of
construction cost as provided in the General Appropriations Act. Pur-
suant to 23 CFR §172.9, federally funded contracts are not based on
percentage of construction cost.

(2) Contract execution. The provider shall sign the contract
within 30 working days from the date of notification to the provider. An
extension must be authorized before the expiration of the negotiation
period or previous extension. Extensions or schedules will be used as
provided in this paragraph.

(A) Automatic extensions. Automatic extensions for
multiple contracts selected under one advertisement in which negoti-
ations will be conducted at the same time are entitled to an automatic
extension of the initial negotiating period. For each individual contract
that has been awarded as part of a multiple contract package and that
is anticipated to be valued at:

(i) $1 million or more each, the initial negotiating
period is extended byfive working days for each contract; or

(ii) less than $1 million each, the initial negotiating
period is extended byfive working days for every two contracts.

(B) Discretionary extensions. Discretionary extensions
of the initial negotiating period may be granted to providers.

(i) Upon submission by the managing officer of suf-
ficient written justification indicating that adequate progress is being
made to conclude successful negotiations, the CRC chair will grant an
extension not to exceed 10 working days.

(ii) Upon submission by the managing officer of suf-
ficient written justification indicating that adequate progress is being
made to conclude successful negotiations, the executive director or the
deputy executive director will grant an additional extension not to ex-
ceed 10 working days.

(iii) Upon submission by the managing officer of
sufficient written justification indicating that adequate progress is
being made to conclude successful negotiations in the case of multiple
contracts selected under one advertisement, the executive director or
the deputy executive director will grant a final extension not to exceed
5 working days per contract.

(C) Unique negotiating schedules. The CRC chair [ex-
ecutive director or deputy executive director] may approve a unique
negotiating schedule submitted by the managing officer prior to the
start of negotiations for multiple contract selections [involving large
corridor development projects with $500 million or more anticipated
construction costs].

(3) Selection of alternative providers. If the department
and the selected provider are [is] unable to execute a satisfactory con-
tract containing a fair and reasonable price within the allotted time pe-
riod [with the selected provider], the managing officer shall end nego-
tiations with that provider and commence negotiationswith alternative
providers [negotiations shall, formally end with that provider and ne-
gotiations shall, upon written approval of the managing officer, begin
with theprovider rankednext highest. Negotiationsshall beundertaken
in thissequencethrough thethird highest ranked provider. If acontract
is not awarded to any of the three highest ranked providers within the
time frame specified in this section, the contract will be canceled. If
the project is canceled, it may be readvertised].

(A) Singlecontract selection. If negotiationsareended,
the department shall negotiate with the next highest ranked provider
on the short list and shall follow in this sequence through the third

highest ranked provider. If a satisfactory contract containing afair and
reasonable price is not negotiated with any of the three highest-ranked
providers within the time frame specified in this section, the proposed
contract shall be canceled. If the proposed contract is canceled, it may
be readvertised.

(B) Multiple contract selection. Beginning with the
next highest ranked provider within the acceptable range of scores
as required by §9.39 of this subchapter (relating to Selection Types),
negotiationsshall beundertaken until asatisfactory contract containing
a fair and reasonable price is agreed upon. If a satisfactory contract is
not negotiated with any of the providers within the acceptable range
of scores within the time frame specified in this section, the proposed
contract shall be canceled. If the proposed contract is canceled, it may
be readvertised.

(4) DBE/HUB goal documentation. The selected provider
shall provide information to the department documenting its satisfac-
tion or attempts to satisfy the DBE/HUB goal. The department will
cease negotiation with the provider and enter into negotiation with the
next provider in the order of preference for this contract if the se-
lected provider fails to submit the required documentation. The se-
lected provider shall submit to the managing officer, through the de-
partment’s project manager, for review and acceptance:

(A) names and addresses of DBE/HUB firms that will
participate in the contract;

(B) a description of the work that each DBE/HUB will
perform;

(C) the dollar amount of the participation of each
DBE/HUB firm participating;

(D) written documentation of the providers commit-
ment to use a DBE/HUB subprovider whose participation it submits
to meet a contract goal;

(E) written confirmation from the DBE/HUB that they
will participate; and

(F) when applicable, evidence of good faith efforts.

(h) Appeal. A provider may file a written complaint concern-
ing the selection process with the executive director or the director’s
designee.

§9.38. Contract Management.

(a) DBE/HUB participation.

(1) HUB program goals may be satisfied by a HUB prime
provider as long as the HUB prime provider performs at least 25% of
the work with its own forces. DBE prime providers may receive DBE
credit for work performed by its own forces or performed by a DBE
subprovider.

(2) If the prime provider or the subprovider is a DBE/HUB,
the DBE/HUB provider and subprovider may subcontract in accor-
dance with §9.56 [§9.58(g)(2)] of this title (relating to Contract Com-
pliance). If the DBE prime provider subcontracts a portion of the work
to a non-DBE subprovider on a federal-aid contract, the value of the
work performed by the non-DBE subprovider will not count towards
the DBE goal.

(b) Subcontracts.

(1) A prime provider shall perform at least 30% of the con-
tracted work with its own work force. No subprovider may perform
a higher percentage of the work than the prime provider, unless ap-
proved by the CRC chair when the work is so specialized that the prime
provider cannot perform at least 30% of the work.
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(2) The department will review subcontracts for compli-
ance with the requirements of this subsection. Subcontracts shall in-
corporate by reference all of the provisions of the prime contract.

(3) Subcontracts shall:

(A) refer to the prime contract and have the same pur-
pose;

(B) include nondiscrimination attachment;

(C) include DBE/HUB special provision;

(D) include lower tier debarment certification (negoti-
ated contracts); and

(E) provide clear payment terms.

(4) Subcontracts shall not include:

(A) multipliers, such as supplies plus 10%; and

(B) the state as a party to the subcontract.

(c) Operations.

(1) Management responsibility. The department’s project
manager will be designated by the managing officer [who requested
the provider contract will manage the contract].

(2) Project manager. The prime provider’s project manager
may not be changed without prior consent of the department.

(3) Commencement of work. The provider shall not pro-
ceed with any contract work until advised in writing by the department
to proceed.

(4) Suspension of work. The department may suspend the
work by:

(A) verbally notifying the provider; and

(B) providing written notification of the suspension, in-
cluding:

(i) identifying the reason for suspension; and

(ii) identifying approximate length of suspension
and payment based on actual work completed as of the date of
suspension.

(5) Payment on provider contracts. Payment for eligible
costs will be made within 30 days after receiving a correct invoice.
Payment may be withheld pending verification of satisfactory work
performed. To receive payment for services, the provider shall sub-
mit to the department project manager:

(A) a monthly progress report;

(B) an itemized and certified invoice (department form
132 or other acceptable format); and

(C) a DBE/HUB report (The CSTB may require proof
of DBE/HUB use, including submittal of canceled checks that are prop-
erly identified by department project number or contract number).

(6) Interim audit. The department may perform interim au-
dits.

(d) Supplemental agreements.

(1) The original executed contract will require a supple-
mental agreement if:

(A) additional funding is required in accordance with
terms of the contract;

(B) additional time is needed to complete work in
progress; or

(C) changes in scope of services are necessary.

(2) The supplemental agreement will be executed:

(A) prior to the expiration date of the original contract;

(B) prior to exceeding the contract amount; and

(C) prior to performance of unauthorized work.

(e) Errors and omissions.

(1) Policy. It is the department’s policy to require providers
to correct errors or omissions in the providers’ services which are re-
quired under the contract without undue delay and without additional
cost to the department.

(2) Procedure.

(A) Notification. The department will notify the
provider of the errors and omissions.

(B) Resolution. A dispute involving errors and omis-
sions shall be resolved in accordance with §9.2 of this title (relating to
Contract Claim Procedure).

(f) Contract close out.

(1) Final audit. The department audit office will perform
an audit of the provider’s records in accordance with the terms of the
contract.

(2) Time. A contract is ready for close out when:

(A) services have been provided;

(B) products have been received and accepted;

(C) approval has been received from the U.S. Depart-
ment of Transportation, when federally funded;

(D) payments have been made;

(E) audit findings have been resolved;

(F) the contract expires unless extended by supplemen-
tal agreement; and

(G) the final DBE/HUB report has been submitted.

(g) Provider performance evaluations.

(1) The department will document a prime provider’s
demonstrated competence and qualifications by evaluating the project
manager’s performance in the categories of management, innovation,
quality, and timeliness. [project manager will evaluate the prime
provider or subprovider’ sperformanceupon completion of aphase, on
an interim basis, and on completion of the contract. The interim basis
evaluation will occur at least once every 12 months, or when the man-
aging office determines that the work is behind schedule or not being
performed according to thecontract. An evaluation of constructability
will be performed on an interim basis at least every 12 months and
upon completion of the construction contract, if applicable.]

(A) The evaluation shall be conducted annually at
twelve month intervals during ongoing contract activity, upon com-
pletion of a contract, or when the managing office determines that
the work is behind schedule or not being performed according to the
contract.

(B) Optional evaluations may be conducted upon com-
pletion of a contract phase or to document exemplary performance.
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(2) The department will evaluate the prime provider in the
categories of cost administration and the firm’s expertise as further
demonstration of qualifications and competence.

[(2) Thedepartment will evaluate aprimeprovider using a
numerical score, in thecategoriesof management, cost administration,
quality, innovation, firm expertise, and timeliness. The prime provider
will also receivean overall contract evaluation in each of theevaluation
categories.]

(3) The department may evaluate project constructability
every 12 monthsduring thecontract period and upon completion of the
construction contract [will evaluate a subprovider’ s quality of perfor-
mance using a numerical score].

(4) The department may evaluate a subprovider’ s perfor-
mance when it has completed its work, upon exemplary performance,
or if the managing office determines that the subprovider is delaying
the progress or completion of the work or that work is not being per-
formed according to the contract.

[(4) Theseperformanceevaluationswill beentered into the
CCIS database identified in §9.41 of this title (relating to Precertifica-
tion), and will be used in determining the qualifications of the prime
provider or subprovider in accordance with §9.34 of this title (relating
to Determination of the Short List).]

(5) The department will give a copy of the performance
evaluation to the prime provider or subprovider for review and com-
ment. If theprimeprovider or subprovider respondswith commentson
its evaluation, the department will include the comments in the CCIS
database identified in §9.41 of this title (relating to Precertification).

[(5) The evaluations will be given to the prime provider or
subprovider for review and comment. Prime provider or subprovider
comments, if submitted to the department, will be noted in the data-
base.]

(6) Evaluation scores will be entered into the CCIS data-
baseand used in determining thequalificationsof theprimeprovider or
subprovider in accordance with §9.35 (relating to Short List Meeting,
Proposals, and Evaluation) or §9.36 (relating to Interviews and Evalu-
ation) of this subchapter.

§9.41. Precertification.

(a) Eligibility. To be eligible to perform work in the categories
described in §9.43 of this title (relating to Qualification Requirements
by Work Group), a prime provider and a subprovider must be precerti-
fied in accordance with this section unless:

(1) the anticipated work in an individual work category is
less than 5.0% of the contract; or

(2) the department has waived the precertification require-
ments for a contract that is less than $250,000.

(b) Application.

(1) Registered architects, professional engineers, and reg-
istered professional surveyors or their related subproviders who desire
to be precertified by the department to perform work on architectural,
engineering, or surveying contracts shall submit a completed precerti-
fication questionnaire to the CRC for review and determination of pre-
certification status.

(2) A questionnaire, in a form prescribed by the depart-
ment, or a precertification information packet may be obtained by con-
tacting the Texas Department of Transportation, Design Division - Con-
sultant Review Committee, 125 East 11th Street, Austin, Texas 78701-
2483.

(3) The questionnaire will include information concerning
the experience of the prime provider or subprovider.

(4) The precertification information packet will include:

(A) a copy of the questionnaire;

(B) instructions regarding the format and length restric-
tions for data to be submitted;

(C) the requirements for precertification in each cate-
gory as described in §9.43 of this title (relating to Qualification Re-
quirements by Work Group);

(D) copies of the department’s standard contracts, with
attachments;

(E) instructions for administrative qualification; and

(F) department overhead guidelines.

(5) The submittal date for review deadlines as described
in subsection (g) of this section shall be the date the precertification
questionnaire is received by the CRC.

(6) The precertification of a prime provider or subprovider
by the department does not guarantee that work will be awarded to that
prime provider or subprovider.

(c) Instructions. The department will publish instructions con-
cerning submittal of information for precertification annually in the
Texas Register and daily on an electronic bulletin board.

(d) Precertification deadline. When precertification is re-
quired as described in subsection (a) of this section, prime providers
and subproviders must be precertified in the technical categories by the
deadline for receipt of the letter of interest to be eligible for selection.
The department will not delay the consultant selection process or
contract execution for a prime provider or subprovider that has not
been precertified.

(e) CCIS. The department will maintain the CCIS containing
qualification information submitted in the precertification question-
naire by the prime provider or subprovider.

(f) Technical precertification.

(1) A prime provider or subprovider may be precertified in
a technical category if the firm has current employees possessing the
skills and experience to meet the requirements. A prime provider or
subprovider is not precertified based on the firm’s experience.

(2) A precertification will transfer with the employee if the
employee leaves the firm.

(3) The department will review a prime provider or sub-
provider to evaluate whether the support, equipment, and other re-
sources necessary to do the work are provided to the employee.

(4) A prime provider or subprovider with one employee
who meets the appropriate requirements of multiple technical cate-
gories may be precertified in those categories. When required, prime
providers and subproviders must be precertified in the categories of
work they will be performing; however, a provider or subprovider is
not required to be precertified in every category of work involved in
the contract, unless it will be performing all of the work.

(5) The department will not precertify joint ventures.

(g) Precertification review.

(1) A prime provider or subprovider will be precertified
within 60 days of receipt of complete and accurate information for the
submittal or notified in writing within the same time period that they
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did not meet the requirements for precertification or that additional sub-
mittals will be required for review.

(2) If the submittal is incomplete, a prime provider
or subprovider will be requested to submit additional information
for review. The prime provider or subprovider shall submit such
information within 30 days of receipt of the department’s request for
such information. If the information is not provided within 30 days
after receipt of the request, the application for precertification will be
processed with the information available. The department will make
a determination on precertification status within 60 days of receipt of
the additional information.

(3) The department will consider the following factors in
reviewing the precertification questionnaires as specified in §9.43 of
this title (relating to Qualification Requirements by Work Group):

(A) current license or registration;

(B) personal experience and training; and

(C) other requirements of §9.43 of this title (relating to
Qualification Requirements by Work Group).

(h) Updates. A prime provider or subprovider must report any
changein theinformation included in theoriginal questionnaireno later
than 45 days after the change occurs.

[(h) Annual renewal. Prime providers and subproviders will
beassigned an annual renewal dateby thedepartment. Primeproviders
and subprovidersmust apply for renewal of precertification between 90
and 30 days prior to their annual renewal date. The precertification of
a prime provider or subprovider that fails to submit an application for
renewal at least 30 daysprior to itsannual renewal datewill expireand
the prime provider or subprovider will be ineligible to submit a letter
of interest for new contracts until it is precertified.]

(i) Appeal. A prime provider or subprovider may appeal de-
nial of precertification by submitting additional information within 30
days of receipt of written notification of denial to the CRC in Austin.
This information shall justify why the prime provider or subprovider
meets the requirements for precertification. The CRC will review the
information and make a determination regarding precertification. A
provider may file a written complaint regarding selection for precerti-
fication with the executive director or his or her designee.

§9.42. Administrative Qualification.
(a) Exception. Administrative qualification is not necessary

for provider services included in Group 6 - bridge inspection, Group
12 - materials inspection and testing, Group 14 - geotechnical services,
Group 15 - surveying and mapping, and/or Group 16 - architecture
of §9.43 of this title (relating to Qualification Requirements by Work
Group). Providers compensation for these services is based on units of
service rates or a lump sum contract.

(b) Time to provide information. Prime providers and sub-
providers may provide information described in this section prior to
selection. If the information is not furnished before selection, it must
be provided after selection and before contract execution. [This infor-
mation must beprovided after selection.] The administrative qualifica-
tion submittal is a separate submittal from the precertification submit-
tal, and is submitted to the Texas Department of Transportation, Audit
Office, [8th Floor,] 125 E. 11th Street, Austin, Texas 78701-2483. Ad-
ministrative qualification submittals will not be received by the CRC.
Submission prior to selection is encouraged to facilitate timely contract
execution requirements.

(c) Evaluation factors. The department will consider the fol-
lowing factors in determining qualifications of prime providers or sub-
providers.

(1) Adequate accounting system. The prime provider or
subproviders must demonstrate the existence of an adequate accounting
system that meets the department’s audit requirements, as evidenced by
certification by an independent certified public accountant or govern-
mental agency. The system must be adequate to support all billings
made to the department and other clients.

(2) Overhead rate audit. The prime provider or subprovider
must submit an overhead rate audit for the timeperiod specified in sub-
paragraph (D) of this paragraph [most recently completed fiscal year]
performed by an independent certified public accountant, an indepen-
dent audit organization, or governmental agency except as provided in
subparagraphs (E) and (F) of this paragraph

(A) The audit report shall include statements that the
audit was performed in accordance with the criteria required by the
department and generally accepted auditing standards including:

(i) Federal Acquisition Regulations, 48 CFR 31; and

(ii) department overhead guidelines, a copy of
which will be included in the precertification information packet.

(B) The audit report shall describe the estimating sys-
tem used by the prime provider or subprovider, and state whether esti-
mates are prepared in accordance with the accounting system.

(C) The department may perform overhead rate audits
of any prime provider or subprovider under contract to, or desiring to
do business with the department. These audits will be conducted con-
sistent with the criteria outlined in this subsection.

(D) The end of the fiscal period of the audit report must
be within eighteen months of the provider selection.

(E) The department may contract with a prime provider
or allow utilization of a subprovider lacking an approved overhead rate
audit if:

(i) the value of the contract is less than $250,000;

(ii) the prime provider or subprovider can ade-
quately document and support all proposed costs; and

(iii) all other qualification requirements of this sub-
section are met.

(F) Prime providers or subproviders who have been in
business for less than one complete fiscal year of the provider, have re-
organized to the extent that the most recent overhead rate audit does not
reflect a currently valid overhead rate, or have established and operated
an accounting system acceptable to the department for a period of less
than one year shall prepare a projected overhead rate which will be sup-
ported by estimated expenditures in accordance with the department’s
overhead rate audit guidelines for the first fiscal year’s operations since
organization, reorganization, or implementation of the acceptable ac-
counting system. The department’s audit office shall review the es-
timate and establish a provisional combined overhead rate for use in
contract negotiations.

(3) Salary rates. The department will consider current
salaries and salary ranges by classification.

(4) Direct costs. The department will consider other direct
costs such as copies, Computer Aided Design and Drafting (CADD),
or other direct costs.

(d) Provision of administrative qualification information. The
department’s Audit Office will provide administrative qualification in-
formation when requested by a managing office upon selection of a
provider for the contract, for use in negotiations as identified in §9.37
of this title (relating to Selection).
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(e) Prohibited actions. Administrative qualification informa-
tion obtained through this section will not be made available to the CST
by the Audit Office prior to contract selection.

§9.43. Qualification Requirements by Work Group.

(a) Requirements.

(1) Eligible employees. Prime providers and subproviders
may be precertified in the technical groups and categories in accordance
with subsection (b) of this section by providing the listed requirements.
A firm may only use an individual who is employed by that firm at the
time of submittal for precertification.

(2) Experience. The experience used to meet requirements
may be either prior to or after licensure unless otherwise stated in a
specific category. For the purpose of experience for precertification,
the professional provider may be licensed to practice in any state for
which that experience is recognized by the:

(A) Texas Board of Professional Engineers for engi-
neers;

(B) Texas Board of Architectural Examiners for archi-
tects; or

(C) Texas Board of Professional Land Surveying for
land surveyors.

(3) Contract execution. For the purposes of executing a
contract and doing work in the state, the professional provider must
be licensed by the:

(A) Texas Board of Professional Engineers for engi-
neers;

(B) Texas Board of Architectural Examiners for archi-
tects; or

(C) Texas Board of Professional Land Surveying for
land surveyors.

(b) Work Categories.

(1) Group 1 - transportation systems planning.

(A) Category 1.1.1 - policy planning. This category in-
cludes the investigation and development of transportation planning
and strategies to meet current or future needs at the state or local level.
The firm must employ:

(i) one professional engineer with training and ex-
perience in areas directly related to policy planning; or

(ii) one planner with training and experience in areas
directly related to policy planning.

(B) Category 1.2.1 - systems planning. This category
includes development of state or local transportation plans to create
complete integrated systems to support movement of people and goods.
The firm must employ:

(i) one professional engineer with training and ex-
perience in areas directly related to systems planning; or

(ii) one planner with training and experience in areas
directly related to systems planning.

(C) Category 1.3.1 - subarea/corridor planning. This
category includes the study of the feasibility of all modes of transporta-
tion corridors at the state or local level to determine the cost effective-
ness of the various alternatives to meet specific goals and may include
actual route location as a final product. The firm must employ:

(i) one professional engineer with training and ex-
perience in areas directly related to subarea/corridor planning; or

(ii) one planner with training and experience in areas
directly related to subarea/corridor planning.

(D) Category 1.4.1 - land planning/engineering. This
category includes planning and engineering in support of assessing the
impacts that proposed transportation improvements may have on public
and private property. The firm must employ:

(i) one professional engineer with training and expe-
rience in comprehensive planning or areas directly related to assessing
impacts to private property; or

(ii) one planner with training and experience in com-
prehensive planning or areas directly related to assessing impacts to
private property.

(E) Category 1.5.1 - feasibility studies. This category
includes investigation of programs or specific projects to determine if
they are cost effective and meet the department’s desired goals. The
firm must employ one professional engineer who has:

(i) proficiency in civil engineering; and

(ii) completed a minimum of two feasibility studies.

(F) Category 1.6.1 - major investment studies. This cat-
egory includes the investigation of modal and financing alternatives for
major transportation projects at the state or local level. The firm must
employ:

(i) one professional engineer with proficiency in
civil engineering and experience or education in urban planning and
economic, or environmental impact assessment; and

(ii) one person with a bachelor’s degree in a physical
or a natural science with related experience.

(2) Group 2 - environmental studies.

(A) Category 2.1.1 - traffic noise analysis. This cate-
gory includes the performance of a traffic noise analysis for a roadway
project. The firm must employ one person with:

(i) a bachelor’s degree or equivalent experience in
environmental studies, urban planning, civil or environmental engi-
neering, or a related field; and

(ii) demonstrated experience in use/application of
Traffic Noise Guidelines, traffic noise modeling software, and appro-
priate sound measuring equipment through the accurate completion of
a traffic noise analysis for a minimum of two highway projects at the
FONSI level or above.

(B) Category 2.2.1 - air quality analysis. This category
includes the performance of an air quality analysis for a roadway
project. The firm must employ one person with:

(i) a bachelor’s degree or equivalent experience in
environmental studies, urban planning, civil or environmental engi-
neering, or a related field; and

(ii) demonstrated experience in use/application of
air quality guidelines and air quality modeling software through the
accurate completion of an air quality analysis for a minimum of two
highway projects at the FONSI level or above.

(C) Category 2.3.1 - wetland delineation. This category
includes the performance of a wetland delineation according to the U.S.
Army Corps of Engineers requirements. The firm must employ one
person with:

PROPOSED RULES December 29, 2000 25 TexReg 12937



(i) a minimum of one year of field experience in wet-
land delineation; and

(ii) completion of a Wetland Training Institute or an
equivalent one week wetland delineation class.

(D) Category 2.4 - U.S. Army Corps of Engineers per-
mits. This category includes the following permits:

(i) Category 2.4.1 - nationwide permit. The firm
must employ one person with working knowledge of the nationwide
permit process and a minimum of one year of experience in nation-
wide permit determination.

(ii) Category 2.4.2 - §404 (Title 33, United States
Code, §1344) individual permits (including mitigation and monitor-
ing). The firm must employ one person with working knowledge of
the individual §404 permit process, with one year of experience, and
who has applied for and received one individual permit.

(iii) Category 2.4.3 - U.S. Coast Guard and U.S.
Army Corps of Engineers §10 (Title 33, United States Code, §403)
permits. The firm must employ one person with one year of experience
and working knowledge of the Rivers and Harbors Act, §10 who has
applied for and received one navigation-related permit.

(E) Category 2.5.1 - water pollution abatement plan.
This category includes geologic field assessment and the preparation
of pollution abatement plans as they relate to the Edwards Aquifer
Rules. The firm must employ one person with:

(i) a background in geology, environmental studies,
civil or environmental engineering or a related field; and

(ii) working knowledge of the Edwards Aquifer
Rules.

(F) Category 2.6 - protected species coordination. This
category includes the following types of biological issues and coordi-
nation.

(i) Category 2.6.1 - protected species determination
(habitat). This category involves the determination of the potential
presence or absence of a protected species or important habitat. The
firm must employ one person with knowledge of currently protected
species and/or habitats, and a demonstrated ability to perform basic in-
ventory work sufficient to comply with FHWA National Environmental
Protection Act (NEPA) requirements.

(ii) Category 2.6.2 - impact evaluation assessments.
This category requires demonstrated ability to use habitat and species
determination and biological survey data to analyze impacts to biolog-
ical resources. The firm must employ one person with demonstrated
ability to prepare a biological impact analysis for NEPA documenta-
tion or to support the Federal Endangered Species Act (ESA) Section
7 consultations, including the preparation of a biological assessment,
or ESA Section 10.a. permit applications.

(iii) Category 2.6.3 - biological surveys. This cat-
egory requires demonstration of ability to conduct biological resource
field studies. The firm must employ one person:

(I) with demonstrated ability to survey the
project site and classify the vegetation community, list animal species
associated with that community, and identify special habitat features
within the community;

(II) who has required state and federal permits;
and

(III) with experience in appropriate survey pro-
tocols for specific protected species.

(G) Category 2.7.1 - §4(f) (Title 23, United States Code
of Federal Regulations, §771.135) and/or §6(f) (Title 49, United States
Code, §303) evaluations. This category includes §4(f) evaluations,
identified in the Department of Transportation Act of 1966, which are
conducted when right of way is acquired from publicly owned parks,
recreation areas, wildlife or waterfowl refuges, or historic sites, and
§6(f) evaluations which apply when federal land and water conserva-
tion funds are used for improvements to the site. The firm must employ
one person:

(i) with a minimum of one year of experience in ap-
plying §4(f) and/or §6(f) requirements;

(ii) who has completed a minimum of one successful
evaluation; and

(iii) who has received FHWA or other federal
agency approval.

(H) Category 2.8.1 - surveys, research and documenta-
tion of historic buildings, structures, and objects. This category in-
cludes surveys, research, and documentation efforts carried out in ac-
cordance with the Secretary of the Interior’s Standards and Guidelines
for Archeology and Historic Preservation (Volume 48 of the Federal
Register, 44716) to comply with §106 (Title 16, United States Code,
§470f) of the National Historic Preservation Act of 1966, as amended,
and other state and federal historic preservation related laws and reg-
ulations. Associated activities include: delineation of the area of po-
tential effects for projects with the potential to affect historic proper-
ties; field surveys and photographic and written documentation on his-
toric properties located within a project’s area of potential effects; de-
velopment of historic contexts that provide an organizational and the-
matic format for evaluating historic properties; determination of Na-
tional Register eligibility for identified historic properties; preparation
of historic documentation on affected properties in accordance with
the documentation requirements of the Historic American Buildings
Survey and the Historic American Engineering Record; evaluation of
the effect of projects on significant properties; and the development of
management and preservation plans for historic properties. The firm
must employ one person with experience working with the Secretary
of the Interior’s Standards and Guidelines for Archeology and Historic
Preservation (Volume 48 of the Federal Register, 44716), 36 CFR Part
800, and documentation requirements of the Historic American Build-
ings Survey and Historic American Engineering Record and:

(i) a master’s degree in architectural history, historic
preservation or a closely-related field, with course work in American
architectural history and a minimum of one year of direct experience
performing surveys, research or documentation of historic buildings,
structures, and objects;

(ii) a bachelor’s degree in architectural history, his-
toric preservation or a closely-related field, with course work in Amer-
ican architectural history and a minimum of two years of direct experi-
ence performing surveys, research or documentation of historic build-
ings, structures, and objects; or

(iii) a minimum of ten years of direct experience
performing surveys, research, or documentation of historic buildings,
structures, and objects, including scholarly publications and presenta-
tions at professional meetings.

(I) Category 2.9.1 - historic architecture. This category
includes architectural work to ensure compliance with the Secretary
of the Interior’s Standards for Historic Preservation projects (Volume
48 of the Federal Register, 44716). Associated activities include de-
tailed investigations of historic structures, preparation of historic struc-
ture research reports, preparation of plans and specifications for historic
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preservations projects, development of management plans for individ-
ual properties, and preparation of measured drawings for affected his-
toric properties. The firm must employ a registered architect:

(i) with a minimum of two years of full-time expe-
rience managing historic preservation projects; or

(ii) with a minimum of one year of full-time experi-
ence managing historic preservation projects and completion of a min-
imum of one year of graduate study in preservation architecture.

(J) Category 2.10.1 - archeological surveys, documen-
tation, excavations, testing reports and data recovery plans. This cate-
gory includes: reconnaissance or intensive archeological surveys per-
formed in accordance with the criteria listed in the Secretary of the In-
terior’s Standards and Guidelines for Archeology and Historic Preser-
vation (1982), Reports Relating to Archeological Permits in the Rules
of Practice and Procedure for the Antiquities Code of Texas, and per-
formance standards as outlined in the Council of Texas Archaeologists
(CTA) Guidelines; documentation of operations that use archeological
techniques to obtain and record evidence of human activity or behav-
ior important in history or prehistory; testing and preparation of testing
reports to describe the results of work following the investigation and
evaluation of archeological sites and/or other historic properties; and
data recovery plans that address appropriate strategies and methodolo-
gies for excavation and data recovery. The firm must employ a principal
investigator:

(i) with a master’s degree in archeology, anthro-
pology, or closely-related field, who has a minimum of one year of
full-time professional experience or equivalent specialized training in
archeological research or administration;

(ii) who has a minimum of one year of supervised
field and analytic experience in archeology;

(iii) who is a professional archeologist who meets
the standards of a principal or co-principal investigator, as defined by
state standards, with a minimum of one year of full-time professional
experience at a supervisory level in archeological resources;

(iv) who has served as principal or co-principal in-
vestigator on a minimum offive archeological projects, of equivalent
scope that were successfully completed under the jurisdiction of the
National Historical Preservation Act, the Antiquities Code of Texas, or
an equivalent law in another state; and

(v) who has the equipment and personnel necessary
to perform the work.

(K) Category 2.11.1 - historical and archival research.
This category includes historical and archival research on historic prop-
erties or historic archeological sites, the development of research de-
signs to guide historical research efforts, and the development of his-
toric contexts to provide an organizational and thematic format for fur-
ther research and evaluation of historic properties and historic archeo-
logical sites. The firm must employ one person with:

(i) a master’s degree in history or a closely related
field with a minimum of one year of full-time experience in historical
research, writing, teaching, or other demonstrated professional histor-
ical activity and archival research and documentation; or

(ii) a bachelor’s degree in history or a closely related
field with a minimum of two years of full-time experience in research,
writing, teaching, interpretation, or other demonstrated professional ac-
tivity with an academic institution, historical organization or agency,
museum, or other professional institution, and a minimum of one year
of experience managing historical and archival research.

(L) Category 2.12.1 - socio-economic and environmen-
tal justice analyses. This category includes: analyzing U.S. Census
data for the affected area; identifying changes in land use, land val-
ues, and the local tax base; identifying impacts to the business environ-
ment to include relocations, construction period impacts, accessibility
issues, and effects to employees and customers; estimating the number
and type of residential relocations; identifying the availability of com-
parable replacement housing in accordance with the Uniform Reloca-
tion Assistance and Real Property Acquisitions Policies Act of 1970;
identifying impacts to community cohesion and the effects to public
facilities and services; and identifying and addressing disproportion-
ately high and adverse health and environmental impacts to minority
populations and low-income populations in accordance with Executive
Order 12898, Federal Actions to Address Environmental Justice in Mi-
nority Populations and Low-income Populations (February 11, 1994).
The firm must employ one person with:

(i) a bachelor’s degree in sociology, economics, ur-
ban planning, engineering, or a related field described in this category;

(ii) a minimum of one year of full-time experience
performing socio-economic analysis for environmental documents;
and

(iii) knowledge of applicable federal, state, and local
regulations.

(M) Category 2.13.1 - hazardous materials initial site
assessment. This category includes the performance of an initial site as-
sessment to identify known or possible hazardous materials and deter-
mine the potential for encountering them during project development.
The assessment shall be in general accordance with the American Soci-
ety for Testing and Materials Environmental Site Assessment standard
practices, ASTM 1528 and ASTM 1527, or satisfy due diligence and
appropriate inquiry requirements under the Comprehensive Environ-
mental Response, Compensation, and Liability Act (CERCLA). The
appropriate level of inquiry for assessing existing and previous land
use, regulatory databases (list search) and files, site visit and/or field
surveys, and interviews shall be made with consideration of project de-
sign and right of way requirements. This category also includes the
determination of whether additional research or investigation is neces-
sary during subsequent stages of project development. The firm must
employ one person with:

(i) a minimum of one year of experience perform-
ing Phase I environmental site assessments/hazardous material assess-
ments; and

(ii) working knowledge of pertinent federal, state
and local environmental laws and regulations, ASTM standard
practices for environmental site assessments, and hazardous material
assessments/investigations.

(N) Category 2.14.1 - environmental document prepa-
ration. This category includes the preparation of environmental docu-
ments for transportation projects as identified in §2.43(c), (d) and (e)
of this title (relating to Highway Construction Projects - State Funds).
The firm must employ one person:

(i) with a bachelor’s degree or equivalent experience
in environmental studies, urban planning, civil or environmental engi-
neering, or a related field, and with knowledge of pertinent federal,
state, and local environmental regulations;

(ii) in responsible charge of the review and prepara-
tion of, and/or participation in any management that developedfive or
more moderate to large projects which were approved as environmen-
tal assessment-FONSI; or
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(iii) in responsible charge of the review and prepa-
ration of, and/or participation in any management that developed 10 or
more small to moderate projects which were approved as environmen-
tal assessment-FONSI; or

(iv) in responsible charge of the review and prepa-
ration of, and/or participation in any management that developed one
project which was approved as an environmental impact statement .

(3) Group 3 - schematic development. The firm must em-
ploy sufficient production staff to perform the work described in the
following categories.

(A) Category 3.1.1 - route studies & schematic design
- minor roadways. This category includes the preliminary alignment
and layout of minor roadways as described in Category 4.1.1. The firm
must employ one professional engineer with a minimum of three years
experience in:

(i) design of minor roadways; and

(ii) capacity and level of service analysis.

(B) Category 3.2.1 - route studies & schematic design
- major roadways. This category includes the preliminary alignment
and layout of major roadways as described in Category 4.2.1. The firm
must employ one professional engineer with a minimum of three years
experience in:

(i) design of major roadways; and

(ii) capacity and level of service analysis.

(C) Category 3.3.1 - route studies & schematic design -
complex highways. This category includes the preliminary alignment
and layout of complex highways as described in Category 4.3.1. The
firm must employ one professional engineer with a minimum of:

(i) five years experience in the area of complex high-
way design; and

(ii) one year of experience in capacity and level of
service analysis.

(D) Category 3.4.1 - minor bridge layouts. This cate-
gory includes the preliminary alignment and layout of minor bridges as
described in Category 5.1.1. The firm must employ one professional
engineer with a minimum of three years experience in:

(i) design of minor roadways; and

(ii) capacity and level of service analysis.

(E) Category 3.5.1 - major bridge layouts. This cate-
gory includes the preliminary alignment and layout of major bridges as
described in Category 5.2.1. The firm must employ one professional
engineer with a minimum of:

(i) three years experience in design of major road-
ways; and

(ii) one year of experience in capacity and level of
service analysis.

(F) Category 3.6.1 - multi-level interchange and exotic
bridge layout. This category includes the preliminary alignment and
layout of multi-level interchanges as described in Category 5.3.1 and
5.4.1. The firm must employ one professional engineer with a mini-
mum of:

(i) five years experience in complex highway
design; and

(ii) one year of experience in capacity and level of
service analysis.

(4) Group 4 - roadway design. The firm must employ suf-
ficient production staff to perform the work described in the following
categories.

(A) Category 4.1.1 - minor roadway design. This cate-
gory includes the design of small urban and rural roadways involving
repair, resurfacing, and rehabilitation that do not include major recon-
struction, and urban and rural roadways that involve substantial capac-
ity improvements. Associated activities include utility relocation and
miscellaneous minor design services. The firm must employ one pro-
fessional engineer with a minimum of three years of roadway design
experience on two projects.

(B) Category 4.2.1 - major roadway design. This cate-
gory includes design of urban and rural roadways that involve major re-
construction or substantial capacity improvements through a developed
area. Associated activities include utility relocation plans, stormwater
permits, maintenance of traffic plans, and traffic engineering applica-
tions. The firm must employ one professional engineer with a min-
imum of three years of roadway design experience on two separate
projects.

(C) Category 4.3.1 - complex highway design. This cat-
egory includes the design of expressways, limited access facilities, di-
amond interchanges, freeways, and new roadway and reconstruction
work on complex projects including complex geometrics. Associated
activities include substantial drainage evaluation and design features,
traffic engineering applications, utility relocation plans, and mainte-
nance of traffic plans. The firm must employ one professional engineer
with a minimum of four years experience in complex highway design
on two separate projects.

(D) Category 4.4.1 - major freeway interchanges and di-
rect connectors. The firm must employ one professional engineer with
a minimum offive years experience in design of a minimum of two
separate projects involving major freeway interchanges and direct con-
nectors.

(5) Group 5 - bridge design. The firm must employ suffi-
cient production staff to perform the work described in the following
categories.

(A) Category 5.1.1 -minor bridge design. This category
includes the design of conventional, non-complex bridges, bridge re-
placements, simple bridge widening, railroad overpasses, non-standard
retaining walls, and pedestrian bridges. The firm must employ one pro-
fessional engineer with a minimum of two years structural bridge de-
sign experience after licensure as a professional engineer.

(B) Category 5.2.1 - major bridge design. This category
includes the design of bridges with complex geometry, complexity of
design, spans less than 350 feet, non-conventional substructures, sub-
structures requiring ship impact design, design of dolphins for bridge
pier protection, railroad underpasses, complex bridge widening, steel
truss spans, and concrete arch bridges. The firm must employ one pro-
fessional engineer with a minimum offive years of structural bridge
design experience after licensure as a professional engineer.

(C) Category 5.3.1 - multi-level interchange design.
This category includes design of bridges with three levels or more.
The firm must employ one professional engineer with a minimum
of seven years of structural bridge design experience in multi-level
interchanges after licensure as a professional engineer.

(D) Category 5.4.1 - exotic bridge design. This cate-
gory includes the design of bridges with spans greater than 350 feet,
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suspension bridges, cable-stayed bridges, precast, post-tensioned seg-
mental bridges, bridges requiring unique analytical methods, and mov-
able bridges. The firm must employ one professional engineer with a
minimum of seven years of structural bridge design experience in ex-
otic bridge design after licensure as a professional engineer.

(6) Group 6 - bridge inspection. The firm must employ suf-
ficient National Highway Institute (NHI) trained bridge inspectors and
other technical personnel as required to perform inspection of bridges
included in this category.

(A) Category 6.1.1 - routine bridge inspection. This
category includes the inspection of on-system and off-system bridges,
inspection and load rating for culverts, prestressed beam bridges,
cast-in-place concrete bridges, steel girder bridges, steel truss bridges,
and timber bridges. The firm must employ:

(i) a project manager who is a registered profes-
sional engineer, is qualified for registration as a professional engineer
under the laws of a state, or has a minimum of 10 years experience
in bridge inspection assignments in a responsible capacity and has
completed the comprehensive NHI training course "Safety Inspection
of In-service Bridges;" and

(ii) a team leader who has the qualifications spec-
ified for the project manager in subdivision (i) of this subparagraph,
or a minimum offive years of experience in bridge inspection assign-
ments in a responsible capacity and has completed the comprehensive
NHI training course "Safety Inspection of In-service Bridges," or is
currently certified as a Level III or IV Bridge Safety Inspector un-
der the National Institute for Certification in Engineering Technologies
(NICET).

(B) Category 6.2.1 - complex bridge inspection. This
category includes the inspection of on-system and off-system bridges,
inspection and load rating for precast segmental structures, steel arch
structures, cable stayed structures, fracture critical inspections, and
movable bridges. The firm must employ:

(i) one professional engineer, to serve as project
manager, with a minimum of seven years of bridge inspection or de-
sign experience, including one year of inspection or design of bridges
included in this category, and who has completed the comprehensive
NHI training course "Safety Inspection of In-service Bridges;" and

(ii) a person to serve as the inspection team leader
who has a minimum of six years of experience in bridge inspection or
design, including one year of inspection or design of bridges included
in this category, and who has completed the comprehensive NHI train-
ing course "Safety Inspection of In-service Bridges."

(7) Group 7 - traffic engineering and operations studies.

(A) Category 7.1.1 - traffic engineering studies. This
category is defined as the study of the traffic operations of a roadway.
Associated activities include preparation of or performance of traffic
counts, signal warrants, collision diagrams, travel time and delay, ca-
pacity and level of service analysis, intersection analysis, signing, and
pavement marking. The firm must employ one professional engineer
with demonstrated experience performing traffic engineering studies.

(B) Category 7.2.1 - highway-rail grade crossing stud-
ies. This category includes the study of the operations of highway-rail
grade crossings. Associated activities include preparation of or per-
formance of corridor analysis, diagnostic inspections to determine ap-
propriate type and location of active warning devices, advance warn-
ing signs and pavement markings, and other geometric or operational
improvements. The firm must employ one professional engineer with

demonstrated experience performing highway-rail grade crossing stud-
ies.

(C) Category 7.3.1 - traffic signal timing. This category
includes analysis, development, and implementation of timing for traf-
fic signals. Associated activities include data collection, intersection
analysis, computerized timing programs (development of phase inter-
vals and sequence), and timing implementation. A firm must employ:

(i) one professional engineer with demonstrated ex-
perience in traffic signal timing and the application and interpretation
of traffic flow and signal timing models; and

(ii) sufficient personnel with experience using traf-
fic engineering software applications, loading timings into field equip-
ment, and loading databases into central computers for retiming.

(D) Category 7.4.1 - traffic control systems analysis,
design and implementation. This category includes the use of electri-
cal engineering, electronics engineering, computer science and traffic
engineering to analyze, design, and implement real-time traffic control
systems. The firm must employ:

(i) one professional engineer with experience in ac-
tivities associated with traffic control systems; and

(ii) sufficient production staff to perform these ac-
tivities.

(E) Category 7.5.1 - Intelligent Transportation System.
This category includes conducting ITS planning studies. Associated
activities include the study of transportation systems, identification of
ITS applications to mitigate transportation problems, development of
short term and long term ITS implementation plans, and assessment of
the impact of ITS projects on the transportation system. The firm must
employ:

(i) one professional engineer with a background in
transportation engineering and experience in activities associated with
the development of ITS; and

(ii) sufficient production staff to perform these ac-
tivities.

(8) Group 8 - traffic operations design.

(A) Category 8.1.1 - signing, pavement marking and
channelization. This category includes the design and preparation of
plans for signing, pavement marking, and channelization. The firm
must employ one professional engineer with a minimum of two years
experience in this category.

(B) Category 8.2.1 - illumination. This category in-
cludes the design and preparation of plans for continuous roadway
lighting, safety lighting, underpass lighting, tunnel lighting, and high
mast lighting. The firm must employ one professional engineer with:

(i) a minimum of two years experience in design and
production of illumination plans meeting IESNA and AASHTO guide-
lines; and

(ii) demonstrated experience in electrical engineer-
ing and the National Electric Code.

(C) Category 8.3.1 - signalization. This category in-
cludes the design and preparation of plans for traffic signalization. The
firm must employ one professional engineer with a minimum of two
years experience in the design and production of traffic signalization.

(D) Category 8.4.1 - ITS control systems analysis, de-
sign, and implementation. This category of work includes the use of
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transportation engineering, electronics engineering, and computer sci-
ence to analyze, design and implement transportation control systems.
Associated activities include system performance and cost analysis,
system hardware and software design, communication system design,
development of management plans, supervision of system installation
and operation, system testing and debugging, preparation of system
documentation, and the training of operations personnel. The firm must
employ:

(i) one professional engineer, with a background in
electrical engineering, system engineering, or software engineering,
with a minimum of two years experience in either the design and pro-
duction of ITS plans or the operation of ITS; and

(ii) sufficient personnel with experience in systems
engineering, communications, system integration, or software devel-
opment for ITS applications and ITS equipment.

(E) Category 8.5.1 - highway-rail grade crossings. This
category includes the design and preparation of plans for active warning
devices, advance warning signs, pavement markings, and other geo-
metric or operational improvements at highway-rail crossings. The
firm must employ one professional engineer with a minimum of two
years experience in this category.

(9) Group 9 - bicycle and pedestrian facilities. Category
9.1.1 - bicycle and pedestrian facility development includes the design
of bicycle and pedestrian facilities. The firm must employ:

(A) one professional engineer with a minimum of one
year experience in the design of bicycle and pedestrian facilities, and
with knowledge of drainage design; and

(B) sufficient production staff to perform these activi-
ties.

(10) Group 10 - hydraulic design and analysis.

(A) Category 10.1.1 - hydrologic studies. This category
includes rainfall, runoff determination, reservoir routing, and channel
routing. The firm must employ one professional engineer with a mini-
mum of two years experience in analysis of complex watersheds.

(B) Category 10.2.1 - basic hydraulic design. This cat-
egory includes storm drain systems, culverts, sedimentation filtration
systems, and detention/retention ponds. The firm must employ one
professional engineer with a minimum of two years experience in hy-
drologic analysis, hydraulic design, and storm water quality evaluation.

(C) Category 10.3.1 - complex hydraulic design. This
category includes hydraulic design of bridges over waterways, flood
plain analysis, and channel modifications. The firm must employ one
professional engineer with a minimum of two years experience in river
geomorphology, sediment transport and scour analysis, flood plain
analysis, river training techniques, and federal and state regulations
and permit compliance.

(D) Category 10.4.1 - pump stations-hydraulics. This
category includes the design of pump stations for conveyance of storm
waters. The firm must employ one professional engineer with a min-
imum of two years experience in hydrologic analysis and storm drain
and pump station design.

(E) Category 10.4.2 - pump stations-electrical. This
category includes the design of pump motor control centers, controls,
generators, and large distribution equipment stations for conveyance of
storm water. The firm must employ one professional engineer with a
minimum offive years experience in the design of large motor control
centers and generating equipment, the National Electrical Code, and
control systems.

(F) Category 10.4.3 - pump stations-structures. This
category includes the structural design of walls, roofs, foundations,
and wells of pump stations for conveyance of storm water. The firm
must employ one professional engineer with a minimum of two years
of structural pump stations design experience.

(G) Category 10.5.1 - bridge scour evaluations and
analysis. This category includes hydrologic analysis, channel and
bridge hydraulic analysis and sediment transport modeling for eval-
uating the potential for scour of bridges. The firm must employ one
professional engineer with a minimum of two years experience, after
licensure as a professional engineer, in river geomorphology, sediment
transport and scour analysis, and flood plain analysis.

(11) Group 11 - construction management. The firm must
employ sufficient technical personnel with construction engineering in-
spection experience to staff projects under this category of work.

(A) Category 11.1.1 - roadway construction manage-
ment and inspection. This category includes the performance of con-
struction management duties for all categories of roadways and high-
ways, and minor bridges as described in Category 5.1.1. The firm must
employ one professional engineer with a minimum of two years of
responsible charge experience as a project engineer on roadway and
bridge construction projects.

(B) Category 11.2.1 - major bridge construction, man-
agement, and inspection. This category includes the performance of
construction management duties for major bridges, multi-level inter-
changes, and exotic bridges as described in Category 5.2.1. The firm
must employ one professional engineer with a minimum of two years
demonstrated major bridge construction experience, after licensure as
a professional engineer.

(12) Group 12 - materials inspection and testing.

(A) Category 12.1 - material testing. The firm must
have available in-house equipment and employ qualified, certified staff
necessary to perform the work specified in this category.

(i) Category 12.1.1 - asphaltic concrete. This cat-
egory includes testing of asphaltic concrete material. The firm must
employ one professional engineer with a minimum of three years of
experience in testing roadway construction materials and a minimum
of one person with the proper Hot Mix Asphalt Specialist Certification
(Level 1A minimum).

(ii) Category 12.1.2 - portland cement concrete.
This category includes testing of portland cement concrete. The firm
must employ one professional engineer with a minimum of three years
of experience in testing roadway and bridge construction materials,
and one person with the proper concrete certification (ACI certification
Grade 1).

(B) Category 12.2.1 - plant inspection and testing. This
category includes inspection of the following types of facilities and
inspection of materials and finished products within these facilities:
fabrication plants, mines and quarries, mills, refineries, processors, and
producers. The firm must employ:

(i) one professional engineer with a minimum of
three years of responsible experience in inspection and testing bridge
and roadway construction materials; and

(ii) sufficient technical personnel with construction
engineering experience to properly staff this type of work.

(13) Group 14 - geotechnical services.

(A) Category 14.1.1 - soil exploration. This category
includes acquisition and reporting of subsurface material to be used for
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the planning, design, construction, and performance of transportation
facilities. The field classification of materials and acquisition of soil
and rock samples is also included. The firm must:

(i) employ one professional engineer with a mini-
mum of one year demonstrated experience in the activities normally
associated with the category under consideration; and

(ii) have available the equipment necessary to per-
form the work.

(B) Category 14.2.1 - geotechnical testing. This cate-
gory includes sampling and conducting tests on soil and rock according
to the department’s approved procedures for the purpose of classifying
materials and/or identifying their physical properties. The firm must:

(i) employ one professional engineer with a mini-
mum of one year demonstrated experience in the activities normally
associated with the category under consideration; and

(ii) have available in-house equipment and employ
qualified staff necessary to perform the work.

(C) Category 14.3.1 - transportation foundation studies.
This category includes producing reports which contain selection of
the type and depth of foundation for bridges, retaining walls, signs,
and other types of transportation foundations. Working with bearing
capacity, predicted settlement, stabilization, and construction on soft
ground will be required. The firm must employ one professional en-
gineer with a minimum of three years demonstrated experience in the
activities normally associated with this category.

(D) Category 14.4.1 - building foundation studies. This
category includes producing reports which contain selection of the type
and depth of foundation for buildings. Working with bearing capacity,
predicted settlement, stabilization and construction on soft ground will
be required. The firm must employ one professional engineer with a
minimum of three years demonstrated experience in the activities nor-
mally associated with this category.

(14) Group 15 - surveying and mapping.

(A) Category 15.1 - right of way surveys. This category
includes the performance of on the ground surveys and preparation of
parcel maps, legal descriptions, and right of way maps. The firm must
employ one registered professional land surveyor and two technical
personnel, all with demonstrated experience in the applicable category
of work and the following subcategories:

(i) Category 15.1.1 - survey;

(ii) Category 15.1.2 - parcel plats;

(iii) Category 15.1.3 - legal descriptions; and

(iv) Category 15.1.4 - right of way maps.

(B) Category 15.2.1 - design and construction survey.
This category includes performance of surveys associated with the
gathering of survey data for topography, cross-sections, and other
related work in order to design a project, or during layout and staking
of projects for construction. The firm must:

(i) employ one registered professional land surveyor
with a minimum of one year experience in roadway construction stak-
ing;

(ii) employ sufficient staff to undertake the require-
ments normally associated with this type of work; and

(iii) have available the proper equipment to perform
the work.

(C) Category 15.3.1 - aerial mapping. This category in-
volves the collection and reduction of aerial survey data, and prepara-
tion of site maps and topographic maps. Associated activities include
category 15.4.1. The firm must:

(i) employ sufficient lead technical personnel with a
minimum offive years of experience each in aerial mapping;

(ii) have available the proper equipment meeting na-
tional mapping standards and other equipment required to perform the
work; and

(iii) employ sufficient technical production staff to
perform this type of work.

(D) Category 15.4.1 - horizontal and vertical control for
aerial mapping. This category involves the establishment of the hori-
zontal and vertical control for aerial mapping. The firm must:

(i) employ one registered professional land sur-
veyor;

(ii) have available the proper equipment to perform
the work; and

(iii) employ sufficient staff to undertake the require-
ments normally associated with this type of work.

(E) Category 15.5.1 - state land surveying. This cate-
gory includes the performance of land surveying associated with "the
location or relocation of original land grant boundaries and corners;
the calculation of area and the preparation of field note descriptions
of both surveyed and unsurveyed land or any land in which the state
or the public free school fund has an interest; the preparation of maps
showing such survey results; and the field notes and/or maps of which
are to be filed in the General Land Office," as quoted in the Surveyors
Act. The firm must employ one registered professional land surveyor
with demonstrated experience in state land surveying as defined in the
category description.

(15) Group 16 - architecture. Category 16.1.1- buildings
and other structures. This category includes architectural services for
buildings and other related structures such as, but not limited to, ra-
dio towers, fuel island canopies, equipment slabs, equipment and/or
material storage structures. The firm must employ sufficient project
management and technical staff to provide services normally associ-
ated with this type of work. The firm must employ one registered ar-
chitect with a minimum of two years experience in the areas identified.

(16) Group 18 - miscellaneous.

(A) Category 18.1.1 - value engineering. This category
includes the study of transportation-related [transportation related]
projects or selected processes by multidisciplined teams to determine
the most cost effective use of resources to accomplish the given
functions. The firm must employ:

(i) [(A)] one professional engineer who:

(I) [(i)] is a certified value specialist with expe-
rience in the value engineering process and team leadership related to
transportation projects as evidenced by having conducted a minimum
of five transportation-related [transportation related] value engineering
studies, including one freeway project exceeding $20 million initial es-
timated cost;

(II) [(ii)] has taught a minimum of two trans-
portation-related [transportation related] value engineering classes in
the lastfive years; and
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(III) [(iii)] has knowledge of and experience
with federal, state, and local regulations, public involvement, profes-
sional engineering standards, project management, and cost estimating
related to transportation projects; and

(ii) [(B)] sufficient production staff to perform
transportation-related [transportation related] value engineering team
leadership, produce final value engineering study reports, and teach
classes on the principles and practices of value engineering.

(B) Category 18.2.1 - subsurface utility engineering.
This category involves the determination of vertical and horizontal
locations of subsurface utilities by non-destructive methods. The firm
must:

(i) employ one professional engineer with at least
two years experience in subsurface utility engineering;

(ii) have available the proper equipment to accom-
plish non-destructive investigation methods to obtain horizontal and
vertical locations of subsurface utilities and related subsurface utility
engineering tasks.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 15,

2000.

TRD-200008700
Richard D. Monroe
General Counsel
Texas Department of Transportation
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 463-8630

♦ ♦ ♦
CHAPTER 21. RIGHT OF WAY
SUBCHAPTER C. UTILITY ACCOMMODA-
TION
43 TAC §§21.31, 21.43, 21.44, 21.48, 21.50, 21.51, 21.53,
21.54

The Texas Department of Transportation proposes amendments
to §§21.31, 21.43, 21.44, 21.48, 21.50, 21.51, 21.53, and 21.54,
concerning utility accommodation.

EXPLANATION OF PROPOSED AMENDMENTS

Amendments to §21.31 delete certain definitions that relate to
manager titles that are no longer used in this department. Other
changes to this section are strictly grammatical in nature.

The remaining amendments to §§21.43, 21.44, 21.48, 21.50,
21.51, 21.53, and 21.54 reflect changes in the department’s or-
ganizational structure and grammatical corrections.

FISCAL NOTE

James Bass, Director, Finance Division, has determined that for
the first five-year period the amendments are in effect, there will
be no fiscal implications for state or local governments as a result
of enforcing or administering the amendments. There are no
anticipated economic costs for persons required to comply with
the sections as proposed.

John P. Campbell, Director, Right of Way Division, has certified
that there will be no significant impact on local economies or
overall employment as a result of enforcing or administering the
amendments.

PUBLIC BENEFIT

John P. Campbell has also determined that for each year of the
first five years the sections are in effect, the public benefit antici-
pated as a result of enforcing or administering the amendments
will be a more accurate and orderly organization of the rules.
There will be no effect on small businesses.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendments may be sub-
mitted to John P. Campbell, Director, Right of Way Division, 125
East 11th Street, Austin, Texas 78701-2483. The deadline for
receipt of comments is 5:00 p.m. on January 29, 2001.

STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commission
with the authority to establish rules for the conduct of the work
of the Texas Department of Transportation.

No statutes, articles, or codes are affected by the proposed
amendments.

§21.31. Definitions.

The following words and terms, when used in this subchapter [chapter],
shall have the following meanings, unless the context clearly indicates
otherwise.

(1) Active project - A highway project for which any phase
of development has been programmed or an investigation and planning
expense (IPE) authorization issued. A project is considered active until
construction is completed and the project is placed under maintenance.

[(2) Administration - The state engineer-director for
highways and public transportation, state deputy engineer-director,
and deputy directors of the State Department of Highways and Public
Transportation.]

(2) [(3)] American Association of State Highway and
Transportation Officials (AASHTO) - An association of state highway
and transportation officials.

[(4) Bridgeengineer - Thebridgeengineer for theStateDe-
partment of Highways and Public Transportation.]

[(5) Chief engineer of highway design - Thechief engineer
of highway design for the State Department of Highways and Public
Transportation.]

[(6) Chief engineer of maintenance and operations - The
chief engineer of maintenanceand operationsfor theStateDepartment
of Highways and Public Transportation.]

(3) [(7)] Clear roadside policy - A policy to increase safety,
improve traffic operation, and enhance the appearance of highways by
designing, constructing, and maintaining highway roadsides as wide,
flat, and rounded as practical and as free as practical from physical ob-
structions above the ground and travelway such as trees, drainage struc-
tures, massive sign supports, utility poles, and other ground-mounted
obstructions.

(4) [(8)] Common carrier - A person who owns, operates,
or manages a pipeline or any part of a pipeline in the State of Texas for
the transportation of crude petroleum to or from the public for hire, or
engages in the business of transporting crude petroleum by pipeline. A
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common carrier may transport oil, oil products, gas, salt brine, fuller’s
earth, sand, clay, liquefied minerals or other mineral solutions.

(5) [(9)] Controlled access roadway - A highway on which
owners or occupants of abutting lands and other persons are denied
access to or from the highway [same] except [at such points only and
in such manner] as authorized by the department [may be determined
by the State Department of Highways and Public Transportation].

(6) [(10)] Department - The Texas [State] Department of
[Highways and Public] Transportation [(SDHPT)].

(7) [(11)] Design vehicle load (HS-20) - A design load
designation used for bridge design analysis representing a three-axle
truck loaded with four tons on the front axle and 16 tons on each of the
other two axles. The HS-20 designation is one of many established by
[the] AASHTO for use in the structural design and analysis of bridges.

(8) [(12)] District engineer - Thechief administrative offi-
cer in charge of one of the 25 districts of the department. [The depart-
ment is divided into districts with district offices throughout the State
of Texas. The district engineer (DE) is the chief executive officer of
a district of the SDHPT. The DE acts as the representative of the state
engineer-director for the SDHPT at the district level.]

(9) Executivedirector - Theexecutivedirector of theTexas
Department of Transportation.

(10) [(13)] Frontage roads - A street or road auxiliary to,
and located on the side of, an expressway or freeway that segregates
local traffic from high-speed through traffic and provides service to
abutting property and control of access.

(11) [(14)] High and low pressure gas lines - High pressure
gas lines are pipelines that carry a gaseous substance and that [which]
are operated or may reasonably be expected in the future to operate at
a pressure of over 60 pounds per square inch. Conversely, low pressure
gas lines are those with an operating pressure not expected to exceed
60 pounds per square inch.

(12) [(15)] Low volume highways and low volume
farm-to-market roads - Any roadways other than controlled access
highways which carry a traffic volume of 750 vehicles per day or less
and upon which projected traffic volume at the design year is not
anticipated to exceed 1,500 vehicles per day.

(13) [(16)] Noncontrolled access roadway - A highway on
which owners [owner] or occupants of abutting lands or other persons
have access to or from the highway [same].

(14) [(17)] Outer separation - The area between the trav-
eled way of a roadway for through traffic and a frontage road or street.

(15) [(18)] Pavement structure - The combination of the
surface, base course, subbase, and a minimum eight inches of stabilized
subgrade material which supports the traffic load and distributes it to
the roadbed. A minimum of eight inches of subgrade stabilization is to
be considered a part of the pavement structure.

[(19) Right-of-way engineer - The right-of-way engineer
for the State Department of Highways and Public Transportation.]

(16) [(20)] TMUTCD - The most recent edition of Texas
Manual on Uniform Traffic Control Devices for Streets and Highways.

(17) [(21)] Utilities - All lines and/or their accessories
within the highway rights of way [rights-of-way] except those for
highway-oriented needs. Such utilities may involve underground,
surface, or overhead facilities either singularly or in combination.
Accessories are any attachments, appurtenances, or integral parts of
the utility (i.e., fire hydrants, valves, gas regulators, etc.). The placing

of accessories within the highway right of way [right-of-way] will be
determined by such factors as type, size, safety, availability of space,
etc.

§21.43. High Pressure Gas and Liquid Petroleum Lines.
(a) Depth of cover.

(1) For encased high pressure gas or liquid petroleum lines,
the minimum total clear depth of cover for casing pipe shall be 30
inches. For that portion of the carrier line outside of the casing pipe, in-
cluding longitudinal portions, the minimum depth of cover within the
highway right of way [right-of-way] shall be 36 inches. Exceptions
may be authorized to permit existing lines to remain in place with a
reduction of six inches in the above specified depths of cover. All lines
normally shall be a minimum of 18 inches or one-half the diameter
of the pipe, whichever is greater, beneath the bottom of the pavement
structure. Where materials and other conditions justify, such as on ex-
isting lines with encasement that [which] are to remain in place, a min-
imum depth under the pavement structure of 12 inches or one-half the
diameter of the pipe, whichever is greater, may be permitted.

(2) For unencased high pressure gas or liquid petroleum
lines, the minimum depth of cover shall be 60 inches under the pave-
ment surface or 18 inches under the pavement structure, whichever is
greater. Under ditches,the minimum depth of cover shall be 48 inches.
Exceptions may be authorized to permit a reduction in the specified
depths of cover where the pipeline is protected by a reinforced con-
crete slab. As used herein, depth of lines is the depth to top of carrier
(if unencased) or casing (if required).

(b) Crossings.

(1) Pipeline installations across highways may be encased
or unencased. Where encasement is to be employed,the[such] encase-
ment shall be provided under center medians and from top of backs-
lope to top of backslope for cut sections (orfive feet beyond the toe of
slope for fill sections, or face of curb) of all roadways including side
streets, andfive feet beyond any overpass or other structure where the
line passes under it. Encasement may be omitted under center medians
where their width is appreciably greater than normal rural standards.

(2) Where encasement is not employed the welded steel
carrier pipe shall provide sufficient strength to withstand the internal
design pressure and the dead and live loads of the pavement structure
and traffic. Additional protective measures should include [thefollow-
ing]:

(A) heavier wall thickness and/or higher factor of safety
in design;

(B) adequate coating and wrapping;

(C) cathodic protection; and

(D) other measures as required by Title 49, Code of
Federal Regulations, Part 192 or Part 195.

(3) The minimum length of the additional protection as set
forth in paragraph (2) of this subsection shall be the same as that re-
quired by encasement.

(4) Existing lines under low volume farm-to-market roads
and low volume highways may be permitted to remain in place without
encasement or extension of encasement if they are protected by a rein-
forced concrete slab or equivalent protection or if they are located at a
depth offive feet under the pavement surface and not less than four feet
under the roadway ditch. If a reinforced concrete slab is to be used, it
should meet the following standards:

(A) width - three times the diameter of the pipe orfive
foot minimum, whichever is greater;

PROPOSED RULES December 29, 2000 25 TexReg 12945



(B) thickness - six inch minimum;

(C) reinforcement - #4 bars at 12 inch centers each way
or equivalent wire mesh;

(D) cover - the cushion between the bottom of slab and
top of pipe shall be not less than six inches.

(c) Vents. One or more vents shall be provided for each casing
or series of casings. For casings longer than 150 feet, vents should be
provided at both ends. On shorter casings a vent should be located at
the high end with a marker placed at the low end. Vents shall be placed
at the right of way [right-of-way] line immediately above the pipeline,
situated so as not to interfere with highway maintenance or concealed
by vegetation. Ownership of the lines shall be shown on the vents.

(d) Markers. The utility company shall place a readily identifi-
able and suitable marker at each right of way [right-of-way] line where
it is crossed by any high pressure gas or liquid petroleum line except
where marked by a vent. Readily identifiable and suitable markers in
sufficient number as determined by the district engineer [DE] shall be
placed at the right of way [right-of-way] line for lines installed longi-
tudinally within the right of way [SDHPT right-of-way].

(e) Above-ground appurtenances. Above-ground appurte-
nances, except vents, for gas lines shall not be permitted within the
highway right of way [right-of-way].

(f) Exceptions to location requirements. In urban areas, ex-
isting longitudinal lines that [which] are not under the pavement or
shoulder of any roadway or in the center median of a controlled ac-
cess highway may be permitted to remain in place provided all other
requirements are met.

§21.44. Low Pressure Gas Lines.
(a) Depth of cover. For low pressure gas lines the minimum

depth of cover within the right of way [right-of-way] and under high-
way ditches, but outside the pavement structure, including longitudinal
portions, shall be 24 inches for either encased or unencased installa-
tions. Exceptions may be authorized to permit existing lines to remain
in place with a reduction of six inches in the above specified depth.
Low pressure gas lines shall be a minimum of 18 inches or one-half
the diameter of the pipe, whichever is greater, beneath the bottom of
the pavement structure. Where materials and other conditions justify,
such as on existing lines to remain in place, a minimum depth under the
pavement structure of 12 inches or one-half the diameter of the pipe,
whichever is greater, may be permitted. As used herein, depth of lines
is the depth to the top of carrier pipe or casing as applicable.

(b) Encasement. Low pressure gas lines shall be encased as
required for high pressure gas and liquid petroleum lines or they may
be placed without encasement if they are of welded steel construction
and are protected from corrosion by adequate and approved cathodic
protective measures, with specific agreement that the pavement will
not be cut for repairs to the pipeline at any time in the future.

(c) Vents. Reference should be made to §21.43 of this
subchapter [title (relating to High Pressure Gas and Liquid Petroleum
Lines)].

(d) Markers. The utility company shall place a readily identifi-
able and suitable marker at each right of way [right-of-way] line where
it is crossed by a low pressure gas line except where marked by a vent.
Readily identifiable and suitable markers in sufficient number as de-
termined by the district engineer [DE] shall also be placed at the right
of way [right-of-way] line for lines installed longitudinally within the
[SDHPT] right of way.

(e) Plastic lines. Plastic lines may be used provided the inter-
nal pressure will not exceed 60 pounds per square inch, they are encased

right of way [right-of-way] line to right of way [right-of-way] line on
crossings, and have at least 30 inches of cover. The maximum size of
plastic lines for crossings shall not exceed 24 inches. The maximum
size of plastic lines placed longitudinally shall not exceed six inches.
Where plastic pipe is installed longitudinally a durable metal wire shall
be concurrently installed or other means shall be provided for detection
purposes.

(f) Above-ground appurtenances. Above ground appurte-
nances, except vents, for gas lines shall not be permitted within the
highway right of way [right-of-way].

(g) Exception to location requirements. In urban areas, exist-
ing longitudinal lines which can be maintained without violating access
control and that [which] are not under the pavement or shoulder of any
proposed roadway or existing roadway that [which] is scheduled for
a major improvement may remain in place provided all other require-
ments are met and provided further that measures are taken to minimize
any future need for cutting pavement to make service connections on
any high traffic roadway.

§21.48. Traffic Structures.

(a) The attachment of utility lines to bridges and separation
structures is discouraged, since the proliferation of such lines and their
maintenance constitute a hazard to traffic as well as complicating the
widening or repair of such structures. Attaching utility lines to a high-
way structure can materially affect the structure, the safe operation
of traffic, the efficiency of maintenance, and the overall appearance.
Therefore, when it is feasible and reasonable to locate utility lines else-
where, attachment to bridge structures will not be allowed.

(b) Where other arrangements for a utility line to span an ob-
struction are not feasible, the department may consider the attachment
of such line to a bridge structure. Any exceptions which are permitted
shall be handled in accordance with the conditions set forth in §21.47 of
this subchapter [title(relating to Utility Structures)] and other pertinent
requirements contained herein. Each such attachment will be consid-
ered on an individual basis,and permission to attach will not be con-
sidered as establishing a precedent for granting of subsequent requests
for attachment. The following guides are established for attachment of
utilities to bridges.

(1) When it is impractical to carry a self-supporting com-
munication line across a stream or other obstruction, department policy
is to permit the attachment of the line to its bridges. On existing bridges
the state generally requires that the line be enclosed in conduits and so
located on structures as not to interfere with stream flow, traffic, or
routine maintenance operations. When a request is made prior to con-
struction of a bridge, suitable conduits will be provided in the structure
if the utility company bears the cost of all additional work and materi-
als involved.

(A) When a line is attached to a bridge, the state will
enter into a special agreement or contract with the utility company.

(B) In urban areas where it is the state’s responsibility
to provide for the adjustment of telephone lines or telephone conduits
to accommodate the construction of a highway, and the adjustment pro-
vides for the placement of telephone conduits in a highway grade sepa-
ration structure, the department will allow a reasonable number of spare
telephone conduits in the structure provided the spares are placed at the
time of construction and the telephone company bears the cost of these
spare conduits.

(C) Where the construction of a highway makes it nec-
essary to relocate telephone conduits and the proper adjustment, in the
opinion of the department, provides for the placement of telephone con-
duits in the highway grade separation structure, the department will
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permit the telephone company to install replacement telephone con-
duits and a reasonable number of spares in the structure provided such
conduits are placed at the time of construction and provided the com-
pany bears any extra structure cost occasioned by the presence of the
telephone conduits.

(2) No gas or liquid fuel lines shall be attached to a bridge
or grade separation structure without the specific approval of the exec-
utive director [state engineer-director].

(3) Power lines are not permitted on bridges under any con-
dition with the exception of low-voltage distribution lines where the
cost of independent facilities to carry these lines would be prohibitive.

(4) When a municipality or utility company requests per-
mission to attach a pipeline to a proposed bridge prior to construction,
and the added load is sufficient to require an increase in the strength of
the structure, or use of more costly materials or type of construction,
the utility owner is required to pay for the increase in cost.

(5) When a utility company requests permission to attach
a pipeline to an existing bridge, sufficient information should be fur-
nished to allow a stress analysis to determine the effect of the added
load on the structure. Other details of the proposed attachment as they
effect safety and maintenance should also be presented. If the bridge
structure is not of adequate strength to carry the increased weight or
forces with safety, permission will not be granted.

(6) All requests for attachments to bridges or structures
should originate with the utility company by its making application
to the appropriate district engineer.

(A) For attachments to structures within active projects,
requests for attachment along with the district engineer’s recommenda-
tion should be forwarded to the director of the Bridge Division [bridge
engineer] for review and concurrence. Adequate justification, includ-
ing details and an estimate for an independent utility crossing, should
accompany the submission. If the attachment is allowed, the director of
theBridgeDivision [bridgeengineer] will prepare a suitable agreement
and forward it to the district for handling with the utility company for
execution. Modification of the structural details to accommodate the
utility and the responsibility of cost thereof will be developed by the
director of the Bridge Division [bridge engineer]. Where applicable,
the director of theBridgeDivision[bridgeengineer] will coordinate the
submission with the director of theRight of Way Division[right-of-way
engineer]. In addition, use and occupancy agreement forms shall be re-
quired as cited in §21.52 [of this title(relating to Forms- General)] and
§21.53 of this subchapter [title (relating to Useand Occupancy Agree-
ment Forms)].

(B) For attachments to structures not within active
projects, requests for attachment along with the district engineer’s
recommendation should be forwarded to the director of the Mainte-
nance Division [chief engineer of maintenance and operations] for
review and concurrence. Adequate justification, including details and
an estimate for an independent utility crossing, should accompany the
submission. The proposal will then be forwarded to the director of
the Bridge Division [bridge engineer] for review and determination
of the effect of the proposed attachment on the existing structure.
If the attachment is allowed, the director of the Bridge Division
[bridge engineer] will prepare a suitable agreement and forward it to
the district for handling with the utility company for execution. In
addition, notice forms shall be required as cited in §21.52 [of this
title (relating to Forms - General)] and §21.54 of this subchapter [title
(relating to Notice Forms)].

§21.50. Underground Power Lines.

(a) Longitudinal. All underground power lines placed within
theright of way [SDHPT right-of-way] may be directly buried at depths
according to the voltages of power lines as follows.
Figure: 43 TAC §21.50(a) (No change.)

(b) Crossings. Power lines shall be encased (placed in conduit)
and buried a minimum of 36 inches under roadway ditches, and 60
inches below the pavement surface.

(c) Encasement. Encasement shall be provided under center
medians and from top of backslope to top of backslope for cut sections
(or five feet beyond the toe of slope for fill sections, or face of curb) of
all roadways including side streets and beneath andfive feet beyond any
overpass or other structure where the line passes under it. Encasement
may be omitted under center medians where their width is apprecia-
bly greater than normal rural standards (76 feet). Existing lines under
low-volume farm-to-market roads and low-volume highways may be
permitted to remain in place without encasement or extension of en-
casement if they are protected by a reinforced concrete slab or equiv-
alent protection or if they are located at a depth of six feet under the
pavement surface and not less than four feet under the roadway ditch.
If a reinforced concrete slab is to be used, it should meet the following
standards:

(1) width - five foot minimum;

(2) thickness - six inch minimum;

(3) reinforcement - #4 bars at 12 inch centers each way or
equivalent wire mesh;

(4) cover - the cushion between the bottom of slab and top
of cable shall be not less than six inches.

(d) Markers. Readily identifiable and suitable markers in suf-
ficient number as determined by the district engineer [DE] shall be
placed at the right of way [right-of-way] line for lines installed longitu-
dinally within the [SDHPT] right of way. Where an underground power
line crosses, a marker shall be placed at each right of way [right-of-way]
line.

(e) Location. Longitudinal underground power lines may be
placed by plowing or open trench method and shall be located as set
forth in §21.37 of this subchapter [title (relating to Location)].

(f) Aboveground appurtenances. Aboveground utility appur-
tenances installed as a part of an underground power line shall be lo-
cated at or near the right of way [right-of-way] line, well outside the
highway maintenance operation area.

(g) Manholes. Requirements for manholes shall be the same
as cited in §21.38 of this subchapter [title (relating to Design)].

§21.51. Underground Communication Lines.
(a) Longitudinal. The minimum depth of cover for cable tele-

vision and copper cable communications lines shall be 24 inches. The
minimum depth of cover for a fiber optic facility shall be 42 inches;
provided, however, that said minimum depth of cover may be not less
than 36 inches if the owner/operator of a fiber optic facility waives dam-
ages and fully indemnifies the department in a form acceptable to the
department.

(b) Crossings. Lines should be located at approximate right
angles to the highway to the extent feasible and practicable. Reason-
able latitude may be exercised as regards the crossing angle of existing
lines which are otherwise qualified to remain in place.

(1) The minimum depth of cover for cable television and
copper cable communication lines shall be 24 inches under ditches or
18 inches beneath the bottom of the pavement structure, whichever is
greater.
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(2) The top of a fiber optic facility shall be placed a mini-
mum of 42 inches below the ditch grade or 60 inches below the top of
the pavement structure, whichever is greater; provided, however, that
said minimum depth of cover below the ditch grade may be not less
than 36 inches or 60 inches below the top of the pavement structure
whichever is greater if the owner/operator waives damages and fully
indemnifies the department in a form acceptable to the department.

(3) Lines crossing highways do not require encasement ex-
cept where in the judgment of the district engineer such encasement
is necessary for the protection of the highway facility. Consideration
should be given to encasement or other suitable protection for any com-
munication facilities:

(A) with less than minimum bury;

(B) near footings of bridges or other highway struc-
tures; or

(C) near other locations where there may be hazards.

(4) When the installation of the line is to be accomplished
by boring a hole the same or about the same diameter as the line and
pulling it through, then encasement is not necessary. Where such con-
ditions cannot be met, encasement should be provided. The annular
void between the drilled hole and the line or casing should be filled with
a satisfactory material to prevent settlement of any part of the highway
facility over the line or casing.

(5) Encasement may be of metallic or nonmetallic material.
Such encasement material shall be designed to support the load of the
highway and superimposed loads thereon, including that of construc-
tion machinery. The strength of the encasement material shall equal
or exceed structural requirements for drainage culverts and it shall be
composed of materials of satisfactory durability under conditions to
which it may be subjected. The length of any encasement shall be
provided under center medians and from top of backslope to top of
backslope for cut sections (orfive feet beyond the toe of slope for fill
sections, or face of curb) of all roadways including side streets. En-
casement may be omitted under center medians where their width is
appreciably greater than normal rural standards (76 feet). Where en-
casement is not installed, specific agreement should be reached with
the utility company that the pavement will not be cut for repairs any
time in the future.

(c) Markers. The utility company shall place a readily identifi-
able and suitable marker at each right of way [right-of-way] line where
it is crossed by an underground communication line. Readily identi-
fiable and suitable markers in sufficient number as determined by the
district engineer [DE] shall be placed at the right of way [right-of-way]
line for lines installed longitudinally within the right of way [SDHPT
right-of-way]. Where fiber optic lines are installed without a metal
sheath or a metal casing, a durable metal wire shall be concurrently in-
stalled or other means shall be provided for detection purposes.

(d) Placement. Lines may be placed by plowing or open trench
method and shall be located on uniform alignment as near as practical
to the right of way [right-of-way] line to provide space for possible fu-
ture highway construction and for possible future utility installations.
Distance from the right of way [right-of-way] line will depend upon the
terrain involved and obstructions such as trees and other existing un-
derground utility lines. On highways with frontage roads, such instal-
lation will be located between the frontage roads and the right of way
[right-of-way] line. Unless authorized by the director of theBridgeDi-
vision, director of the Design Division, or director of the Maintenance
Division [bridge engineer, chief engineer of highway design, or chief

engineer of maintenance and operations], lines shall not be placed or
remain in the center median, or beneath through-traffic roadways or
connecting roadways (including shoulders).

(e) Above-ground pedestals. Above-ground pedestals or other
utility appurtenances installed as a part of an underground communi-
cation line shall be located at or near the right of way [right-of-way]
line, well outside the highway maintenance operation area.

(f) Manholes. Requirements for manholes shall be the same
as cited in §21.38 of this subchapter [title (relating to Design)].

(g) Large equipment housings. Structures that are signifi-
cantly larger in plan view than single poles may be placed on highway
right of way [right-of-way] with the following stipulations.

(1) The installation will not significantly hinder highway
maintenance operations. This will include consideration of the height
of the supporting slab above groundline.

(2) The housing will be placed at or near the right of way
[right-of-way] line.

(3) The installation will not reduce visibility and sight dis-
tance of the traveling public to the extent of creating an unsafe condi-
tion. This will be a particular item of consideration where such hous-
ings are proposed for placement at or near highway intersections.

(4) Assurance will be made that the dimensions of the
housing are minimized, particularly where the need to allow space
for highway improvement and accommodation of other utility lines
are apparent. Outside depth, length, and height dimensions of the
above-ground portion of the housing should not exceed 36 inches, 60
inches, and 54 inches respectively. The supporting slab should not
project more than three inches above groundline.

(5) The installation shall be compatible with adjacent land
uses.

§21.53. Use and Occupancy Agreement Forms.

(a) Use and occupancy agreement forms are to be used when
in connection with active highway projects an adjusted or relocated
utility facility occupies part of the highway right of way [right-of-way]
or when a utility facility is retained within the highway right of way
[right-of-way] without adjustment unless the utility has a previously
approved department use and occupancy agreement or approved notice
form covering the right of way [right-of-way] limits and which includes
provisions for control of access when applicable. Such forms are used
also when a utility has a prior property interest which is being retained
within the highway right of way [right-of-way].

(b) These forms shall include such terms and conditions
as may be prescribed by the director of the Right of Way Division
[right-of-way engineer] to conveynecessary information in order to
protect and preserve the state highway system and the safety, health,
and welfare of its use by the traveling public.

§21.54. Notice Forms.
(a) Notice forms are provided for use for new utility installa-

tions after highway construction is completed. They are also provided
for new utility installation placed before or during highway construc-
tion except:

(1) where the utility has a compensable property interest;
or

(2) the state is participating in the adjustment or relocation
cost of the utility installation.
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(b) These forms shall include such terms, conditions, and util-
ity location plans, as may be prescribed by the director of the Mainte-
nanceDivision [chief engineer of maintenanceand operations] to con-
vey necessary information and to protect and preserve the state highway
system and the safety, health, and welfare, of its use by the traveling
public. Utility location plans shall be in accordance with the require-
ments contained in this undesignated head concerning utility accom-
modation.

(c) In addition to the requirements in subsection (b) of this sec-
tion, the district engineer may prescribe special district requirements
which will be justified based on the specific soil, terrain, weather, veg-
etation, trees, traffic characteristics, type of utility line, or other factors
unique to the area.

(d) The district engineer is authorized to approve all notice
forms except those on utility bridges, attachments to highway struc-
tures, or those which include exceptions as cited in §21.35 of this sub-
chapter [title (relating to Exceptions)].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 15,

2000.

TRD-200008701
Richard D. Monroe
General Counsel
Texas Department of Transportation
Earliest possible date of adoption: January 28, 2001
For further information, please call: (512) 463-8630

♦ ♦ ♦
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WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.



TITLE 16. ECONOMIC REGULATION

PART 6. TEXAS MOTOR VEHICLE
BOARD

CHAPTER 105. ADVERTISING
16 TAC §§105.10, 105.18, 105.21, 105.28

The Texas Motor Vehicle Board has withdrawn from consider-
ation proposed amendments to §§105.10, 105.18, 105.21, and
105.28 which appeared in the August 4, 2000, issue of the Texas
Register (25 TexReg 7290).

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008746
Brett Bray
Director
Texas Motor Vehicle Board
Effective date: December 18, 2000
For further information, please call: (512) 416-4899

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 9. TEXAS STATE BOARD OF
MEDICAL EXAMINERS

CHAPTER 164. PHYSICIAN ADVERTISING
22 TAC §164.4

The Texas State Board of Medical Examiners has withdrawn
from consideration the proposed action of §164.4, which ap-
peared in the November 10, 2000, issue of the Texas Register
(25 TexReg 11230). The section is being reproposed elsewhere
in this issue of the Texas Register.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008734

F. M. Langley, DVM, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: December 18, 2000
For further information, please call: (512) 305-7016

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 11. TEXAS JUVENILE
PROBATION COMMISSION

CHAPTER 341. TEXAS JUVENILE
PROBATION COMMISSION STANDARDS
SUBCHAPTER A. DEFINITIONS
37 TAC §341.1

The Texas Juvenile Probation Commission has withdrawn from
consideration proposed amendment to §341.1 which appeared
in the August 25, 2000, issue of the Texas Register (25 TexReg
8340 - 8354).

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008790
Lisa Capers
Deputy Executive Director & General Counsel
Texas Juvenile Probation Commission
Effective date: December 18, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER B. JUVENILE BOARD
RESPONSIBILITIES
37 TAC §§341.2 - 341.6

The Texas Juvenile Probation Commission has withdrawn from
consideration proposed amendments to §§341.2-341.6 which
appeared in the August 25, 2000, issue of the Texas Register
(25 TexReg 8340 - 8354).
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Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008789
Lisa Capers
Deputy Executive Director & General Counsel
Texas Juvenile Probation Commission
Effective date: December 18, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER C. CHIEF ADMINISTRATIVE
OFFICER RESPONSIBILITIES
37 TAC §§341.13 - 341.17

The Texas Juvenile Probation Commission has withdrawn from
consideration proposed amendments to §§341.13-341.17 which
appeared in the August 25, 2000, issue of the Texas Register
(25 TexReg 8340 - 8354).

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008788
Lisa Capers
Deputy Executive Director & General Counsel
Texas Juvenile Probation Commission
Effective date: December 18, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER D. FISCAL OFFICER
RESPONSIBILITIES
37 TAC §§341.24 - 341.31

The Texas Juvenile Probation Commission has withdrawn from
consideration proposed amendments to §§341.24 - 341.31
which appeared in the August 25, 2000, issue of the Texas
Register (25 TexReg 8340 - 8354).

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008787
Lisa Capers
Deputy Executive Director & General Counsel
Texas Juvenile Probation Commission
Effective date: December 18, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER E. EMPLOYMENT OF
JUVENILE PROBATION OFFICERS
37 TAC §§341.38 - 341.41

The Texas Juvenile Probation Commission has withdrawn from
consideration proposed amendments to §§341.38 - 341.41
which appeared in the August 25, 2000, issue of the Texas
Register (25 TexReg 8340 - 8354).

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008786
Lisa Capers
Deputy Executive Director & General Counsel
Texas Juvenile Probation Commission
Effective date: December 18, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER F. CERTIFICATION OF
JUVENILE PROBATION OFFICERS
37 TAC §§341.48 - 341.51

The Texas Juvenile Probation Commission has withdrawn from
consideration proposed amendments to §§341.48 - 341.51
which appeared in the August 25, 2000, issue of the Texas
Register (25 TexReg 8340 - 8354).

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008785
Lisa Capers
Deputy Executive Director & General Counsel
Texas Juvenile Probation Commission
Effective date: December 18, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER G. TRAINING OF JUVENILE
PROBATION OFFICERS
37 TAC §§341.58 - 341.61

The Texas Juvenile Probation Commission has withdrawn from
consideration proposed amendments to §§341.58 - 341.61
which appeared in the August 25, 2000, issue of the Texas
Register (25 TexReg 8340 - 8354).

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008784
Lisa Capers
Deputy Executive Director & General Counsel
Texas Juvenile Probation Commission
Effective date: December 18, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER H. DUTIES OF CERTIFIED
JUVENILE PROBATION OFFICERS
37 TAC §341.68

The Texas Juvenile Probation Commission has withdrawn from
consideration proposed amendment to §341.68 which appeared
in the August 25, 2000, issue of the Texas Register (25 TexReg
8340 - 8354).

25 TexReg 12952 December 29, 2000 Texas Register



Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008783
Lisa Capers
Deputy Executive Director & General Counsel
Texas Juvenile Probation Commission
Effective date: December 18, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER I. JUVENILE PROBATION
OFFICER CODE OF ETHICS
37 TAC §341.75

The Texas Juvenile Probation Commission has withdrawn from
consideration proposed amendment to §341.75 which appeared
in the August 25, 2000, issue of the Texas Register (25 TexReg
8340 - 8354).

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008782
Lisa Capers
Deputy Executive Director & General Counsel
Texas Juvenile Probation Commission
Effective date: December 18, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER J. ENFORCEMENT
PROCEDURES - CODE OF ETHICS
37 TAC §§341.82 - 341.91

The Texas Juvenile Probation Commission has withdrawn from
consideration proposed amendments to §§341.82 - 341.91
which appeared in the August 25, 2000, issue of the Texas
Register (25 TexReg 8340 - 8354).

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008781
Lisa Capers
Deputy Executive Director & General Counsel
Texas Juvenile Probation Commission
Effective date: December 18, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER K. CERTIFICATION
REVOCATION
37 TAC §§341.98 - 341.106

The Texas Juvenile Probation Commission has withdrawn from
consideration proposed amendments to §§341.98 - 341.106
which appeared in the August 25, 2000, issue of the Texas
Register (25 TexReg 8340 - 8354).

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008780
Lisa Capers
Deputy Executive Director & General Counsel
Texas Juvenile Probation Commission
Effective date: December 18, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER L. COMPLAINTS AGAINST
JUVENILE BOARDS
37 TAC §341.113, §341.114

The Texas Juvenile Probation Commission has withdrawn from
consideration proposed amendments to §341.113, §341.114
which appeared in the August 25, 2000, issue of the Texas
Register (25 TexReg 8340 - 8354).

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008779
Lisa Capers
Deputy Executive Director & General Counsel
Texas Juvenile Probation Commission
Effective date: December 18, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER M. CASE MANAGEMENT
STANDARDS
37 TAC §§341.121 - 341.125

The Texas Juvenile Probation Commission has withdrawn from
consideration proposed amendments to §§341.121 - 341.125
which appeared in the August 25, 2000, issue of the Texas Reg-
ister (25 TexReg 8340 - 8354).

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008778
Lisa Capers
Deputy Executive Director & General Counsel
Texas Juvenile Probation Commission
Effective date: December 18, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER N. DATA COLLECTION
STANDARDS
DIVISION 1. CASEWORKER SYSTEMS
37 TAC §§341.132 - 341.137

The Texas Juvenile Probation Commission has withdrawn from
consideration proposed amendments to §§341.132 - 341.137
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which appeared in the August 25, 2000, issue of the Texas Reg-
ister (25 TexReg 8340 - 8354).

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008777
Lisa Capers
Deputy Executive Director & General Counsel
Texas Juvenile Probation Commission
Effective date: December 18, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
DIVISION 2. NON-CASEWORKER SYSTEMS
37 TAC §§341.138 - 341.143

The Texas Juvenile Probation Commission has withdrawn from
consideration proposed amendments to §§341.138 - 341.143
which appeared in the August 25, 2000, issue of the Texas Reg-
ister (25 TexReg 8340 - 8354).

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008776
Lisa Capers
Deputy Executive Director & General Counsel
Texas Juvenile Probation Commission
Effective date: December 18, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER O. ELECTRONIC DATA
INTERCHANGE SPECIFICATIONS
37 TAC §341.150

The Texas Juvenile Probation Commission has withdrawn
from consideration proposed amendment to §341.150 which
appeared in the August 25, 2000, issue of the Texas Register
(25 TexReg 8340 - 8354).

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008775
Lisa Capers
Deputy Executive Director & General Counsel
Texas Juvenile Probation Commission
Effective date: December 18, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER P. TEXAS JUVENILE
PROBATION COMMISSION
37 TAC §341.157, §341.158

The Texas Juvenile Probation Commission has withdrawn from
consideration proposed amendments to §341.157, §341.158
which appeared in the August 25, 2000, issue of the Texas
Register (25 TexReg 8340 - 8354).

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008774
Lisa Capers
Deputy Executive Director & General Counsel
Texas Juvenile Probation Commission
Effective date: December 18, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
CHAPTER 343. STANDARDS FOR JUVENILE
PRE-ADJUDICATION SECURE DETENTION
FACILITIES
37 TAC §343.8, §343.9

The Texas Juvenile Probation Commission has withdrawn from
consideration proposed amendments to §343.8, §343.9 which
appeared in the August 18, 2000, issue of the Texas Register
(25 TexReg 8008).

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008791
Lisa Capers
Deputy Executive Director & General Counsel
Texas Juvenile Probation Commission
Effective date: December 18, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.



TITLE 1. ADMINISTRATION

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 355. MEDICAID REIMBURSE-
MENT RATES
SUBCHAPTER C. REIMBURSEMENT
METHODOLOGY FOR NURSING FACILITIES
1 TAC §355.309

The Texas Health and Human Services Commission (HHSC)
adopts new §355.309 without changes to the proposed text pub-
lished in the September 22, 2000, issue of the Texas Register
(25 TexReg 9302).

Justification for the new section is to establish procedures for
nursing facility providers to obtain additional funds based on spe-
cific criteria, regulatory compliance, and assessments of resi-
dent outcomes. It is the intent of this rule to promote superior
resident care by providing a tangible reward to those facilities
that provide it. By rewarding superior performance regardless of
how it is achieved, this rule stimulates innovation and cost-effec-
tive quality improvement.

The department received one written comment from the Texas
Health Care Association. A summary of the comments and the
department’s responses follow:

Comment: Concerning §355.309(f), the commenter emphasized
the importance of a reliable and valid survey process to the suc-
cess of the proposed performance assessment methodology.

Response: The department agrees with the comment and is
committed to continuous quality improvement in all of its activ-
ities including the survey process. The purpose of a broadly
based quality assessment process that uses both regulatory per-
formance and resident outcome measures is to reduce the im-
pact of variations in the survey process as well as in provider re-
porting of resident outcomes on the department’s final determi-
nation of overall provider performance. No changes were made
in response to this comment.

Comment: Concerning §355.309(j), the commenter recom-
mended that the department develop methodology adjustments
for facilities with special resident populations. The underlying
concern is that special populations may be more prone to
specific negative outcomes.

Response: The department appreciates the recommendation
and acknowledges that the risk-adjustments that are part of out-
comes measurement system are limited. The states have limited
access to the outcomes measurement system and the resident
assessment data itself because these are under the close control
of the Health Care Financing Administration (HCFA). Therefore,
the department looks to HCFA for the development of a nationally
recognized risk adjustment methodology. If such a methodology
becomes available, the department will work with all stakehold-
ers to integrate it into the performance measurement system. No
changes were made in response to this comment.

Comment: Concerning §355.309(u)(2), the commenter ex-
pressed that deficiencies under dispute through the Informal
Dispute Resolution (IDR) process should not be included in the
determination of regulatory compliance.

Response: The department disagrees with this comment. The
regulatory compliance accountability period ends on August 31,
and the final calculation of compliance will be based on deficien-
cies recorded as of November 30. Thus, facilities should have
adequate time to request and complete the IDR process. No
changes were made in response to this comment.

Comment: Concerning the evaluation of the Performance-based
Add-on Payment model, the commenter expressed that high per-
forming facilities should be compared with facilities participating
in the enhanced staffing program, and that additional analyses
should be performed in an effort to identify the variables that are
associated with high performance and to ensure that the pay-
ment incentives are appropriate and effective.

Response: The department agrees that evaluation is an impor-
tant part of public programs including this one, and it will per-
form evaluation of the general kinds suggested. However, it is
crucial to note that neither the Performance-based Add-on Pay-
ment model nor the Enhanced Direct Care Staff Rate is a con-
trolled, randomized trial of payment methodologies. Participation
in the former applies to all facilities, and participation in the latter
is a matter of facility self-selection. Therefore, no analysis can
be expected to show cause and effect relationships relating to
payment methodology or its incentives and actual facility perfor-
mance. No changes were made in response to this comment.

The new section is adopted under the Government Code,
§531.033, which authorizes the commissioner of the Health
and Human Services Commission to adopt rules necessary
to carry out the commission’s duties, and §531.021(b), which
establishes the commission as the agency responsible for
adopting reasonable rules governing the determination of fees,
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charges, and rates for medical assistance payments under
Chapter 32, Human Resources Code.

The new section implements the Government Code, §§531.033
and 531.021(b).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 14,

2000.

TRD-200008682
Paul Leche
General Counsel, Legal Services
Texas Health and Human Services Commission
Effective date: January 3, 2001
Proposal publication date: September 22, 2000
For further information, please call: (512) 438-3108

♦ ♦ ♦
TITLE 7. BANKING AND SECURITIES

PART 1. FINANCE COMMISSION OF
TEXAS

CHAPTER 1. CONSUMER CREDIT
COMMISSIONER
SUBCHAPTER R. MOTOR VEHICLE
INSTALLMENT SALES CONTRACT
PROVISIONS
7 TAC §1.1307

The Finance Commission of Texas (the commission) adopts an
amendment to 7 TAC §1.1307 concerning model provisions for
motor vehicle installment sales contracts. The amendment to
7 TAC §1.1307 adopts a model disclosure for the itemization of
amount financed. The amendment is adopted with non-substan-
tive changes to the proposal as published in the September 22,
2000, issue of the Texas Register (25 TexReg 9304).

The agency received one comment requesting a clarification on
the proposal.

The purpose of the amendment is to promote compliance with
the requirements of the Texas Finance Code, Chapter 348 by
creditors. Compliance with the rules is optional.

The new section is adopted under the Texas Finance Code
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code §14.108 grants the Consumer Credit
Commissioner and the Finance Commission the authority to
interpret the provisions of Title 4, Subtitle B, in which Chapter
348 is located.

These rules affect Chapter 348, Texas Finance Code.

§1.1307. Model Clauses.
(a) Generally.

(1) The model clauses refer to the buyer and co-buyer as
"you," or "buyer or "co-buyer." The seller is referred to as "seller, "cred-
itor, "we" or "us."

(2) Nothing in this regulation prohibits a contract from in-
cluding provisions that provide more favorable results for the buyer
than those that would result from the use of a model clause.

(3) A retail installment contract need not be contained in a
single document.

(b) Consumer warning. The following notices satisfy the re-
quirements of Texas Finance Code §348.102(d) if printed in at least
ten-point type that is boldfaced, capitalized, underlined, or otherwise
set out from surrounding written material so as to be conspicuous:

(1) For contracts using the sum of the periodic balances
(Rule of 78s) or the accrual method or a permissible combination of
the methods. The notice may read: "Notice to the Buyer-Do not sign
this contract before you read it or if it contains any blank spaces. You
are entitled to a copy of the contract you sign. Under the law, you have
the right to pay off in advance the full amount due and under certain
conditions may obtain a partial refund of the finance charge. Keep this
contract to protect your legal rights."

(2) For contracts using the true daily earnings method. The
bracketed portion of the notice may be included at the creditor’s option.
The notice may read: "Notice to the Buyer- Do not sign this contract
before you read it or if it contains any blank spaces. You are entitled
to a copy of the contract you sign. Under the law you have the right to
pay off in advance the full amount due (and under certain conditions
save a portion of the finance charge). Keep this contract to protect your
legal rights."

(c) Buyer’s acknowledgment of contract receipt. The follow-
ing acknowledgment conforms to the requirements of Texas Finance
Code §348.112 if it appears directly above the place for the buyer’s
signature in at least ten-point type that is boldfaced, capitalized, under-
lined, or otherwise set out from surrounding written material so as to
be conspicuous:

(1) If the buyer’s signature is dated. If the bracketed clause
is chosen, the copy must be mailed within a reasonable period of time.
A reasonable period of time would ordinarily be three days, excluding
Sundays and holidays. The model clause reads as follows: "You agree
to the terms of this contract and received a completed copy when you
signed it (or a copy will be mailed to you)."

(2) If the buyer’s signature is not dated. If the second
option is chosen, the copy must be mailed within a reasonable period
of time. The model acknowledgment may read as follow: "You
agree to the terms of this contract and received a completed copy on
__________________________. (Mo.) (Day) (Yr.)" or "You signed
this contract on ____________ and a copy will be mailed to you."

(d) True daily earnings contract clauses.

(1) Method of computing earned finance charge.

(A) Description of Method. The following clause is
sufficient to explain the method for earning finance charges: "We fig-
ured the Finance Charge using the daily rate on the unpaid principal
balance."

(B) Prepayment. The following clause is sufficient to
explain the buyer’s prepayment rights: "If you pay off all your debt
early, you will not have to pay a penalty."

(2) Optional Additional Description of Method. The cred-
itor has the option to add the following additional explanations:

(A) Application of Payments. The model clause reads
as follows: "We will apply each payment first to the earned and unpaid
part of the Finance Charge, and then to the unpaid balance owed under
this contract."
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(B) Calculation of daily rate. The model clause reads
as follows: "The daily rate is 1/365th of the equivalent contract rate."

(C) Effect of early and late payments. The model clause
reads as follows: "We based the Finance Charge, Total of Payments,
and Total Sale Price on the assumption that you will make every pay-
ment on the day it is due. Your Finance Charge, Total of Payments,
and Total Sale Price will be more if you pay late and less if you pay
early. Changes may take the form of a larger or smaller final payment
or, at our option, more or fewer payments of the same amount as your
scheduled payment with a smaller final payment."

(3) Model clause for late charges. The following suffi-
ciently discloses the late charge for contracts using the true daily earn-
ings method so long as the blanks are completed so as to result in a late
charge that does not exceed that permitted by law. The blank in this
disclosure may be completed with a rate permissible under Texas Fi-
nance Code §§303.201 or 303.202 or the simple rate equivalent of the
rate applicable to the contract under Texas Finance Code §348.104. If
the late charge rate is the same as the annual percentage rate, no disclo-
sure is required. The model clause reads as follows: "Late Charge. If a
payment is not received in full on its due date, you will pay interest on
the amount of the payment that is late at the rate of __% per annum."

(e) Contracts using the sum of periodic balances method, or
the accrual method or a permissible combination of these methods.

(1) Refund upon prepayment. The following clause is suf-
ficient to explain the buyer’s right to a finance charge refund upon pre-
payment in full of the buyer’s contract obligations. The model clause
reads as follows: "You may prepay all of your debt and get a refund of
part of the Finance Charge."

(2) Refund upon acceleration. The following clause is suf-
ficient to explain the buyer’s right to a finance charge refund upon ac-
celeration of the contract: "If the creditor demands that you pay all you
owe on this contract at once, the creditor will give you a credit of part
of the Finance Charge as if you had prepaid in full."

(3) Contracts using the sum of the periodic balances
method.

(A) Name of the method. The following clause is suf-
ficient to identify the method of refunding finance charge: "We will
figure the Finance Charge refund by the sum of the periodic balances
method as defined by the Finance Commission of Texas rule."

(B) Optional description of the method. The creditor
may include the following additional description of the method. The
creditor may insert any amount up to $25 (or up to $150 for a heavy
commercial vehicle) at the location indicated by the first set of brackets.
The words in the second and third bracketed portions are optional. The
model clause reads as follows: "We will figure your refund by first
subtracting (insert an amount not exceeding $25)((insert an amount not
exceeding $150) if you are buying a heavy commercial vehicle) from
the Finance Charge. Then we will multiply the difference by the refund
percentage. We will figure the refund percentage by dividing the sum
of the unpaid monthly balances in the payment schedule by the sum of
all of the monthly balances in the payment schedule. (We will figure
the sum of the unpaid monthly balances based on the due date of the
next scheduled payment after you prepay, unless you prepay before
the date the first scheduled payment is due. If you prepay before the
date the first scheduled payment is due, we will figure the sum of the
unpaid monthly balances based on the due date of the second scheduled
payment.) You will not get a refund if the refund would be less than
$1.00."

(C) At the creditor’s option, a contract for a heavy com-
mercial vehicle, as defined in the Texas Finance Code, may include the

following description of the method. The words in the first bracketed
portion are optional. The creditor may insert any amount up to $150 at
the location indicated by the second set of brackets. The model clause
reads as follows: "We will figure your refund by dividing the sum of
the unpaid monthly balances in the payment schedule by the sum of
all of the monthly balances in the payment schedule. (We will figure
the sum of the unpaid monthly balances based on the due date of the
next scheduled payment after you prepay, unless you prepay before the
date the first scheduled payment is due. If you prepay before the date
the first scheduled payment is due, we will figure the sum of the un-
paid monthly balances based on the due date of the second scheduled
payment.) From the result of that multiplication, we will then subtract
(creditor insert an amount not exceeding $150). You will not get a re-
fund if the refund would be less than $1.00."

(4) Contracts using the accrual method.

(A) Name of the method. The following clause is suffi-
cient to identify the method of refunding the finance charge: "We will
figure the Finance Charge refund by the accrual method as defined by
the Finance Commission of Texas rule."

(B) Optional description of the method. The creditor
may include the following additional description of the method: "We
will figure your refund by deducting earned finance charges from the
Finance Charge. We will figure earned finance charges by applying a
daily rate to the unpaid principal balance as if you paid all your pay-
ments on the date due. If you prepay between payment due dates, we
will figure earned finance charges for the partial payment period. We
will do this by counting the number of days from the due date of the
prior payment through the date you prepay. We will then multiply that
number of days times the daily rate. The daily rate will be the annual
rate divided by 365. We will also add (an amount not exceeding $25))
((an amount not exceeding $150) if you are buying a heavy commercial
vehicle) to the earned finance charge. You will not get a refund if the
refund would be less than $1.00."

(C) Flexible contract forms designed to accommodate
alternative methods. Creditors may use a flexible contract form with
alternative earnings methods, so long as the method used on a partic-
ular contract is permissible for that contract. The following illustrates
one way that this may be done: "The creditor will figure the Finance
Charge refund using the applicable method described below. We will
figure the finance charge rebate using the sum of the periodic balances
method as defined by the Finance Commission of Texas rule if two
things are true. First, this contract must have a regular payment sched-
ule. Second, it must not have a term greater than 61 months. A regu-
lar payment schedule is one with substantially equal monthly payments
and a first scheduled payment due no later than one month plus 15 days
from the date of this contract. If this contract does not have a regular
payment schedule or if it has a term greater than 61 months, we will
figure the Finance Charge refund using the accrual method as defined
by the Finance Commission of Texas rule. You will not get a refund if
the refund would be less than $1.00."

(5) Model clause for late charges. The following suffi-
ciently discloses the late charge for contracts using the sum of the
periodic balances method or accrual earnings method so long as the
blanks are completed so as to result in a late charge that does not ex-
ceed that permitted by law. The blank in this disclosure should be com-
pleted with a rate permissible under Texas Finance Code §§303.201 or
303.202 or the simple rate equivalent of the rate applicable to the con-
tract under Texas Finance Code §348.104. The model clause reads as
follows: "Late Charge. If a payment is not received in full within 15
days after it is due (10 days if you are buying a heavy commercial ve-
hicle), you will pay a late charge of:
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(A) __% of the part of the payment that is late.

(B) Interest on the part of the payment that is late at the
rate of ______% per annum."

(f) Required physical damage insurance.
Figure: 7 TAC §1.1307(f) (No change.)

(g) Optional insurance coverages.
Figure 1: 7 TAC §1.1307(g) (No change.)
Figure 2: 7 TAC §1.1307(g) (No change.)

(h) Right to Refinance.

(1) Right to refinance balloon payment contracts. The fol-
lowing is sufficient to describe a buyer’s right to refinance a balloon
installment under Texas Finance Code §348.123(a), when applicable:
"A balloon payment is a scheduled payment that is more than twice
the average of your earlier scheduled payments. If you are purchasing
the vehicle primarily for personal, family or household use, you have
the right to refinance the amount of a balloon payment when it is due
without being charged a refinancing fee. If you refinance a balloon
payment, you have the right to enter into a new written agreement with
a payment schedule with periodic payments that are not larger or more
frequent than the average amount or frequency of your earlier sched-
uled payments. The annual percentage rate on the new written agree-
ment will not exceed the Annual Percentage Rate of this contract. This
provision does not apply if your payment schedule has been adjusted
to your seasonal or irregular income."

(2) Special right to refinance where creditor offers to repur-
chase the vehicle for the scheduled balloon amount. The following is
sufficient to describe the buyer’s right to refinance in a transaction that
is referred to in Texas Finance Code §348.123(b)(5): "If you are not
in default, you may enter into a new written agreement with us to refi-
nance the last installment. You have the right to refinance at an annual
percentage rate that does not exceed the annual percentage rate shown
on the front of this contract plus 5 percentage points. The rate will not
exceed the maximum lawful rate applicable to the refinancing. You
have the right to refinance the last installment for at least 24 months
with equal monthly payments. You and we may also agree to refinance
the last installment over another time period or on a different payment
schedule."

(i) Model clause for liability insurance. If liability insurance
coverage is not included in the contract, either of the following no-
tices are sufficient to satisfy the requirements of Texas Finance Code
§348.205 if printed in a size equal to at least ten-point type that is bold-
faced, capitalized, underlined, or otherwise set out from surrounding
written material so as to be conspicuous: "Any insurance referred to in
this contract does not include coverage for personal liability and prop-
erty damage caused to others." Or "Liability insurance coverage for
bodily injury and property damage caused to others is not included in
this contract." Or "Unless a charge for liability insurance is included
in the Itemization of Amount Financed, (liability insurance coverage
for bodily injury and property damage caused to others is not included
in this contract) or (any insurance referred to in this contract does not
include coverage for personal liability and property damage caused to
others.)"

(j) Model clause for agreement to keep vehicle insured.

(1) Agreement to keep vehicle insured. The model clause
reads as follows: "You agree to have physical damage insurance cov-
ering loss or damage to the vehicle for the term of this contract. The
insurance must cover our interest in the vehicle."

(2) Agreement to allow creditor to purchase required insur-
ance if buyer fails to keep the vehicle insured. The model clause reads

as follows: "If you fail to provide us reasonable evidence that you have
this insurance, we may, if we decide, buy physical damage insurance.
If we decide to buy this insurance, we may either buy insurance that
covers your interest and our interest in the vehicle, or buy insurance
that covers only our interest. The amount you must pay will be the pre-
mium for the insurance and a finance charge at the Annual Percentage
Rate shown on this contract."

(k) Model clause for consumer credit commissioner notice.
The following notice satisfies the requirements of Texas Finance Code
§14.104 and §1.901 of this title (relating to Consumer Notifications).
The telephone number of the retail seller, creditor, or holder may be
printed in conjunction with the name and address of the retail seller,
creditor, or holder elsewhere on the contract or agreement provided
the notice required by Texas Finance Code §14.104 is amended to di-
rect the reader’s attention to the area of the contract where the tele-
phone number may be found. The consumer credit commissioner no-
tice reads: "To contact (insert authorized business name of retail seller,
creditor or holder as appropriate) about this account, call (insert tele-
phone number of retail seller, creditor, or holder as appropriate). This
contract is subject in whole or in part to Texas law which is enforced
by the Consumer Credit Commissioner, 2601 North Lamar Boulevard,
Austin, Texas 78705-4207. Phone 800-538-1579; 512/936-7600, and
can be contacted relative to any inquiries or complaints."

(l) Model clause for documentary fee.

(1) The following notice satisfies the requirements of Texas
Finance Code §348.006 if printed in a size equal to at least ten-point
type that is boldfaced, capitalized, underlined, or otherwise set out from
surrounding written material so as to be conspicuous and within reason-
able proximity to the place at which the fee is disclosed. The bracketed
insert may be inserted at the dealer’s option or the disclosure may be
made without the bracketed portion if the dealer does not charge an
amount in excess of $50 for either ordinary motor vehicles or heavy
commercial vehicles or if the contract form is not used for heavy com-
mercial vehicles. The documentary fee clause reads: "A documentary
fee is not an official fee. A documentary fee is not required by law,
but may be charged to buyers for handling documents and performing
services relating to the closing of a sale. A documentary fee may not
exceed $50 (for a motor vehicle contract or a reasonable amount agreed
to by the parties for a heavy commercial vehicle contract). This notice
is required by law."

(2) The following notice is a sufficient Spanish translation
of the documentary fee disclosure required by Texas Finance Code
§348.006. The bracketed insert may be inserted at the dealer’s op-
tion or the disclosure may be made without the bracketed portion if the
dealer does not charge an amount in excess of $50 for either ordinary
motor vehicles or heavy commercial vehicles or if the contract form is
not used for heavy commercial vehicles. The Spanish translation may
read: "Un honorario de documentación no es un honorario official. Un
honorario de documentación no es requerido por la ley, pero puede ser
cargada al comparador como gastos de manojo de documentos y para
realizar servicios relacionados con el cierre de una venta. Un hono-
rario de documentación no puede exceder $50 (un contrato de vehículo
automotor o una cantidad razonable acordada por las partes para un
contrato de vehiculo comercial pesado). Esta notificación es requerida
por la ley." Or "Un cargo documental no es un cargo oficial. La ley no
exige que se imponga un cargo documental. Pero éste podría cobrarse
a los compradores por el manejo de la documentación y la prestación
de servicios en relación con el cierre de una venta. Un cargo documen-
tal no puede exceder de $50 para (un contrato de vehículo automotor
o una cantidad razonable acordada por las partes para un contrato de
vehiculo comercial pesado). Esta notificación se exige por ley."
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(m) Model clause for grant of a security interest. The fol-
lowing are samples of permissible descriptions of a security interest
granted in a typical motor vehicle installment sale. The model clause
reads as follows: "You give us a security interest in: 1. The vehicle
and all parts or goods now or later attached to it; and 2. all insurance
or service contracts we finance for you and any refunds of charges for
them. This secures payment of all amounts you at any time owe on this
contract. You agree to have the certificate of title show our security
interest in the vehicle." Or "You give us a security interest in: 1. The
vehicle and all parts or goods installed in it; 2. All money or goods re-
ceived (proceeds) for the vehicle; 3. All insurance or service contracts
the creditor finances for you; and 4. All proceeds from insurance or
service contracts we finance for you (this includes any refunds of pre-
miums). This secures payment of all you owe on this contract. It also
secures your other agreements in this contract. You agree to have the
certificate of title show our security interest (lien) in the vehicle."

(n) Model clauses for default rights and repossession provi-
sions. The following provisions are samples of permissible descrip-
tions of some of the default rights and remedies of a creditor in a typi-
cal motor vehicle installment sale transaction:

(1) Acceleration and default. The model clause reads as
follows: "If you default on any of your obligations in this contract or if
we in good faith believe the prospect of payment or performance of this
contract is impaired, we may demand that you pay all you owe on this
contract at once." Or "If you break any of your promises (default) or if
we in good faith believe the prospect of payment or performance of this
contract is impaired, we may demand that you pay all you owe on this
contract at once. Default means: 1. You do not pay any payment on
time; 2. You start a proceeding in bankruptcy or one is started against
you or your property; or 3. You break any agreements in this contract."

(2) Collection costs. The model clause reads as follows: "If
we hire an attorney who is not our salaried employee to collect what
you owe, you will pay any reasonable attorney’s fee and court costs, as
the law allows."

(3) Repossession. The model clause reads as follows: "If
you default, we may take (repossess) the vehicle from you if we do so
peacefully. Any accessories, equipment or replacement parts will stay
with the vehicle. If any personal items are in the vehicle, we may store
them for you and will give you written notice at your last address shown
on our records within 15 days of discovering that we have such items.
If you do not ask for these items back within 31 days from the notice,
we may dispose of them as the law allows."

(4) Buyer’s right to redeem. The model clause reads as fol-
lows: "If we repossess the vehicle, you may pay to get it back (redeem).
We will tell you how much to pay to redeem. Your right to redeem ends
when we sell the vehicle."

(5) Disposition of collateral. The model clause reads as
follows: "If you do not redeem, we may sell the vehicle. We will send
you written notice of sale before selling the vehicle. We will apply the
money from the sale, less allowed expenses, to any amount you owe
under this contract. If any money is left (surplus), we will pay it to you.
If the money from the sale is not enough to pay the amount you owe,
you must pay the rest to us. If you do not pay this amount when we ask,
we may charge you interest at the highest lawful rate until you pay." Or
"If you do not redeem, we will (may) sell the vehicle. We will send
you a written notice of sale before selling the vehicle. We will apply
the money from the sale, less allowed expenses, to the amount you owe.
Allowed expenses are expenses we pay as a direct result of taking the
vehicle, holding it, preparing it for sale, and selling it. Attorney fees
and court costs the law permits are also allowed expenses. If any money
is left over (surplus), we will pay it to you. If the money from the sale

is not enough to pay the amount you owe, you must pay the rest to us.
If you do not pay this amount when we ask, we may charge you interest
at the highest lawful rate until you pay."

(6) Cancellation of optional insurance or service contracts.
The model clause reads as follows: "This contract may contain charges
for optional insurance or service contracts. If you default, you agree
that we may claim benefits under these contracts, to the extent allow-
able, and terminate them to obtain refunds of unearned charges to re-
duce what you owe or repair the vehicle."

(o) Warranty Disclaimer. A disclaimer of express and implied
warranties, such as the following, is permitted by Article 2, Section 3 of
the Business and Commerce Code: "Unless the seller makes a written
warranty, or enters into a service contract within 90 days from the date
of this contract, the seller makes no warranties, express or implied, on
the vehicle, and there will be no implied warranties of merchantability
or of fitness for a particular purpose. This provision does not affect
any warranties covering the vehicle that the vehicle manufacturer may
provide."

(p) Promise to Pay. The following is an appropriate descrip-
tion of a buyer’s obligation to pay: "By signing this contract, you
choose to buy the vehicle on credit under the agreements on the front
and back of this contract. You agree to pay the creditor the Amount Fi-
nanced and Finance Charge according to the payment schedule shown
in this contract."

(q) Other Agreements regarding the use, encumbrance, and
transfer of the vehicle. The contract may obligate the buyer to keep the
vehicle free of liens and encumbrances, require the buyer to keep the
vehicle in good working order and repair, prohibit the buyer from trans-
ferring any interest in the vehicle without the creditor’s written permis-
sion, and prohibit the buyer from allowing the vehicle to be exposed to
seizure, confiscation, or other involuntary transfer. For example, the
following is permissible: "You agree not to remove the vehicle from
the U.S., or to sell, rent, lease, or transfer any interest in the vehicle or
this contract without our written permission. You agree not to expose
the vehicle to misuse, seizure, confiscation, or involuntary transfer. If
we pay any taxes, fines, or charges on the vehicle, you agree to repay
the amount when we ask for it."

(r) Returned Insurance Premiums and Service Contract
Charges. The contract may authorize a creditor to apply charges
returned to the creditor for canceled insurance, service contract,
and extended warranty charges to the buyer’s obligation under the
agreement as permitted by law, regardless of whether or not the buyer
is in default under the contract.

(1) The following is permissible for contracts using the true
daily earnings method: "If we obtain a refund on insurance or service
contracts, we will subtract the refund from what you owe.

(2) For contracts using the accrual or sum of the periodic
balances method, the creditor may substitute the following: "If we ob-
tain a refund of insurance or service contract charges, we will apply the
refund and the unearned finance charges on the refund to as many of
your payments as they will cover beginning with the final (next) pay-
ment. We will tell you of what we do."

(s) Integration Clause. The contract may include an integra-
tion clause indicating that the parties to the contract intend it to be final
written expression their agreement, such as: "This contract contains
the entire agreement between you and us relating to this contract."

(t) Prohibition against oral modifications. The contract may
include a provision barring oral modifications of the contract. A uni-
lateral change to a contract may nevertheless occur as prescribed by the
procedures in Subchapter C of Chapter 349. The following prohibition
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on oral modifications is permissible: "Any change to this contract must
be in writing, and both you and we must sign it. No oral changes to this
contract are binding."

(u) Severability. The contract may include a severability
clause providing that the invalidity of any portion of the contract does
not render invalid other parts of the contract that would otherwise be
valid. The following clause is permissible: "If any part of this contract
is not valid, all other parts stay valid."

(v) No waiver of creditor’s rights. A clause such as the fol-
lowing is permissible to prevent a creditor’s delay in enforcing rights
under the contract from effecting a waiver of those rights: "We may
delay or refrain from enforcing any of our rights under this contract
without losing them."

(w) Waiver of Notice of Intent to Accelerate and Notice of Ac-
celeration. A clause such as the following is permissible to waive the
buyer’s or co-buyer’s common law right to notice of intent to acceler-
ate, notice of acceleration, or both: "You give up (waive) your common
law rights to receive notice of intent to accelerate and notice of accel-
eration. This means that you give up the right to receive notice that we
intend to demand that you pay all that you owe on this contract at once
(accelerate) and notice that we have accelerated."

(x) Applicable law. A clause such as the following is permis-
sible to establish the law that will apply to the contract: "Federal law
and Texas law apply to this contract."

(y) Itemization of Amount Financed
Figure: 7 TAC §1.1307(y)

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 15,

2000.

TRD-200008710
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: January 4, 2001
Proposal publication date: September 22, 2000
For further information, please call: (512) 936-7640

♦ ♦ ♦
TITLE 13. CULTURAL RESOURCES

PART 3. TEXAS COMMISSION ON
THE ARTS

CHAPTER 31. AGENCY PROCEDURES
The Texas Commission on the Arts adopts amendments to
§§31.2, 31.4, 31.5, 31.6,31.8 and 31.10, concerning Agency
Procedures, without changes to the proposed text as published
in the November 17, 2000, issue of the Texas Register (25
TexReg 11359) and will not be republished. The Texas Com-
mission on the Arts also adopts the repeal of §31.7, concerning
Advisory Councils, without changes to the proposed text as
published in the November 17, 2000, issue of the Texas Register
(25 TexReg 11360) and will not be republished.

Elsewhere in this issue of the Texas Register, the Texas Commis-
sion on the Arts contemporaneously adopts the review of Chap-
ters 31, 35 and 37.

The amendments are necessary as a result of the rule review
process.

No comments were received regarding adoption of the rules.

13 TAC §§31.2, 31.4 - 31.6, 31.8, 31.10

The amendments are adopted under the Government Code,
§444.009, which provides the Texas Commission on the Arts
with the authority to make rules and regulations for its govern-
ment and that of its officers and committees.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008749
John Paul Batiste
Executive Director
Texas Commission on the Arts
Effective date: January 7, 2001
Proposal publication date: November 17, 2000
For further information, please call: (512) 463-5535

♦ ♦ ♦
13 TAC §31.7

The repeal is adopted under the Government Code, §444.009,
which provides the Texas Commission on the Arts with the au-
thority to make rules and regulations for its government and that
of its officers and committees.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008750
John Paul Batiste
Executive Director
Texas Commission on the Arts
Effective date: January 7, 2001
Proposal publication date: November 17, 2000
For further information, please call: (512) 463-5535

♦ ♦ ♦
CHAPTER 37. APPLICATION FORMS AND
INSTRUCTIONS FOR FINANCIAL ASSISTANCE
13 TAC §§37.22 - 37.24, 37.26, 37.28

The Texas Commission on the Arts adopts amendments to
§§37.22-37.24, 37.26 and 37.28, concerning Application Forms
and Instructions for Financial Assistance. without changes
to the proposed text as published in the November 17, 2000,
issue of the Texas Register (25 TexReg 11360) and will not be
republished.
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Elsewhere in this issue of the Texas Register, the Texas Commis-
sion on the Arts contemporaneously adopts the review of Chap-
ters 31, 35 and 37.

The amendments are necessary as a result of the rule review
process.

No comments were received regarding adoption of the rules.

The amendments are adopted under the Government Code,
§444.009, which provides the Texas Commission on the Arts
with the authority to make rules and regulations for its govern-
ment and that of its officers and committees.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008751
John Paul Batiste
Executive Director
Texas Commission on the Arts
Effective date: January 7, 2001
Proposal publication date: November 17, 2000
For further information, please call: (512) 463-5535

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 23. SUBSTANTIVE RULES
SUBCHAPTER H. TELEPHONE
16 TAC §23.105

The Public Utility Commission of Texas (commission) adopts
the repeal of §23.105, relating to Services Provided to Other
Telecommunications Utilities with no changes to the proposal
as published in the October 6, 2000 Texas Register (25 TexReg
10079). Section 23.105 was implemented to address unbundled
network elements, interconnection services and transport and
termination issues. It has been determined that these provisions
would be better addressed in individual arbitration proceedings
conducted pursuant to the federal Telecommunications Act of
1996. The rule is therefore unnecessary. This repeal is adopted
under Project Number 17709.

The commission received no comments on the proposed repeal.

This repeal is adopted under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 (Vernon 1998, Supple-
ment 2000) (PURA) which provides the commission with the au-
thority to make and enforce rules reasonably required in the ex-
ercise of its powers and jurisdiction.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 12,

2000.

TRD-200008659
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: January 1, 2001
Proposal publication date: October 6, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER O. UNBUNDLING AND
MARKET POWER
DIVISION 3. CAPACITY AUCTION
16 TAC §25.381

The Public Utility Commission of Texas (commission) adopts new
§25.381, relating to Capacity Auctions, with changes to the text
as published in the September 15, 2000, Texas Register (25
TexReg 9139). This rule implements the Public Utility Regula-
tory Act (PURA), Texas Utilities Code Annotated §39.153 (Ver-
non 1998, Supplement 2000), as it relates to the establishment
of procedures by which affected affiliated power generation com-
panies (PGCs) will auction entitlements to 15% of their Texas ju-
risdictional installed generation capacity beginning 60 days be-
fore the implementation of customer choice. PURA Chapter 39,
Restructuring of the Electric Industry, became effective Septem-
ber 1, 1999, as part of Senate Bill 7, 76th Legislative Session,
to effectuate a competitive retail electric market that allows each
retail customer to choose its provider of electricity and encour-
ages full and fair competition among all providers of electricity.
This new section is adopted under Project Number 21405.

The commission received written comments and/or reply
comments on the proposed new section from American Electric
Power Company (AEP), Competitive Power Advocates (CPA),
Reliant Energy, Inc. (Reliant), TXU Electric Company (TXU),
Office of Public Utility Counsel (OPC), Consumers Union
(Consumers), AES NewEnergy, Inc. (NewEnergy), Entergy Gulf
States, Inc. (EGSI), Southwestern Public Service Company
(SPS), PG&E National Energy Group (PG&E), Texas-New
Mexico Power Company (TNMP), Steering Committee of Cities
Served By TXU and the Steering Committee of Cities Served By
CPL (Cities), El Paso Merchant Energy (EPME), Oxy USA, Inc.
(Oxy), City of Austin doing business as Austin Energy (Austin
Energy), El Paso Electric Company (EPE), Texas Industrial
Energy Consumers (TIEC), and Alliance for Retail Markets
(ARM).

A public hearing was held at the commission’s offices on October
20, 2000. Representatives from TXU, TNMP, AEP, and OPC at-
tended the hearing and provided comments. To the extent these
oral comments differ from the submitted written comments, such
comments are summarized herein.

Comments on specific questions posed in the rule:

The commission requested specific comments with respect to
ten questions related to the development of the final rule. The
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parties’ responses to those questions are summarized below.
Several parties also provided redlined versions of the proposed
rule suggesting rule language that should be used to incorporate
their recommendations and comments. To the extent that lan-
guage is duplicative of the comments received, such language
is not repeated here.

Question Number 1: Does the rule reflect an appropriate level of
firmness for the products?

OPC stated that the products will have relatively little value in
the market because of their interruptibility and are inferior to ca-
pacity purchased in the market. Cities stated that requiring the
products to be firm will increase the number of interested market
participants and encourage more realistic prices. NewEnergy
suggested that the products should be financially firm with liq-
uidated damages. PG&E generally stated that the rule should
provide for greater firmness than currently contemplated due to
the slice of system approach embodied in the rule. PG&E ar-
gued that in order for retail electric providers (REPs) to provide
reliable, consistent service, REPs and wholesalers must be able
to purchase firm capacity in the marketplace.

EGSI, TXU, and Reliant noted that the proposed rule creates a
new breed of firm product, not available in the market today and
recommended that the commission not create a product that is
more firm than the overall system. Reliant also noted that the
sale of a product more firm than the system will lead to an in-
accurate result in the excess cost over market (ECOM) true-up.
Reliant recommended that all outages be shared pro-rata among
the affiliated PGCs and entitlement holders. Reliant also pro-
posed that a separate "firmness" hedge product could be sold at
the time of auction, thus providing firmness to those entities that
want it at a market price. AEP suggested that dispatch rights
could be set at 85% of the entitlement as a solution to the firm-
ness problem. PG&E responded that the utilities neglected to
recognize that part of their system is firm, as the utility retains
flexibility in dispatching their units to meet entitlements and utili-
ties today use their system to provide firm service to their current
customers. PG&E also noted that the affiliated PGCs will be able
to offer firmer products that those that are available through the
capacity auctions, if the utility’s proposal is adopted.

Austin Energy recommended that the terms planned outage and
forced outage be defined in a way to limit subjective interpretation
by PGCs. Austin Energy also suggested that a credit against the
capacity charge be applied whenever the cumulative duration
of outages exceeds 10% of the entitlement period, in order to
prevent gaming by PGCs.

TXU proposed that the entitlements be 100% financially firm, but
that utilities auction fewer entitlements in the off-peak months to
reflect the reduced availability due to maintenance. TXU sug-
gested that this would eliminate the need for notice of outages
and provide a firm product to the market. In reply comments,
Austin Energy also stated that there should be no planned out-
ages for entitlements, but the amount of capacity offered in a
month should take into account the planned outage schedule.
Austin Energy suggested that this would simplify the auctions
and minimize the opportunity for market manipulation by PGCs
tinkering with outage schedules. Cities and OPC also agreed
with TXU in reply comments and suggested a formula that could
be used to determine the amount of capacity to be sold within
each product type and time period. Cities also suggested that
such an approach would eliminate potential disputes about why
and when actual outages occur. PG&E concurred that TXU’s

proposal provided a reasonable compromise, provided that the
maximum outage rate for non-peak months is limited to 10%.

TNMP suggested that the level of firmness seemed appropriate.

Planned outages:

EGSI, TXU and AEP stated that the requirements for affiliated
PGCs to provide planned outage notification requires the release
of competitively sensitive information to the market that would
put certain entities at a disadvantage in the market. EGSI fur-
ther noted that outage scheduling is a dynamic process, and it
may be impossible to predict such outages with accuracy on a
six-month basis. EGSI proposed a three-month notice schedule
provided in aggregate for each group of units. AEP suggested
that the commission should require all PGCs to make mainte-
nance schedules public to eliminate any competitive advantage.
TXU suggested that the products could be made "financially firm"
to resolve this concern.

PG&E stated that the current rule fails to provide adequate
certainty, and recommended that no planned maintenance
should be scheduled for the peak months of June through
September and December through February, and that a sched-
ule be provided in the auction notice for planned outages in
the other months. PG&E recommended that the commission
require that planned maintenance be scheduled in off-peak
periods to minimize potential price spikes and that the products
be financially firm in the on-peak months. PG&E also stated
that a purchaser should be held harmless from a change in
planned maintenance schedules because purchasers will be
unable to plan for such unilateral alterations in the schedules,
and that the utilities are in the best position to manage the risk
associated with any outages. TXU responded that provision
of outage schedules would require affiliated PGCs to disclose
competitively sensitive information. EGSI also noted that it is
unrealistic and imprudent to require that the entitlement dictate
the planned outage schedule for the entire fleet. PG&E noted
in reply comments that it is common in market transactions
today for the supplier to notify buyers of planned maintenance
schedules.

Forced outages:

EGSI and TXU recommended that forced outages be shared
proportionately by the affiliated PGC and entitlement holders to
reflect the reality of outages. PG&E recommended firm products
with at least 98% guaranteed availability with liquidated damages
for forced outages in excess of the 2.0%, as this arrangement is
common in tolling agreements. TXU agreed that such forced
outages should be limited to no more than 2.0% of the hours.
Reliant responded that PG&E’s proposal failed to recognize the
realities of operating a generating system, which do not usually
operate at a 98% availability rate.

The commission generally finds that the capacity auction prod-
ucts will have the most value to the market as firm products, how-
ever, it recognizes that PURA contemplates availability subject
to outages. The commission finds that TXU’s proposal provides
the best solution to the firmness issue. Requiring 100% finan-
cial firmness will provide potential buyers of the entitlements cer-
tainty in the products they are buying, while reducing the amount
of entitlements to be sold in off-peak months will recognize the
reduced availability of units due to maintenance requirements.
As such, the commission finds that it is appropriate to require af-
filiated PGCs to auction entitlements at 100% of the required ca-
pacity in the peak months, and authorizes utilities to auction an
amount of entitlements in off-peak months that recognizes the
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reduced availability of capacity due to planned outages. Lan-
guage has been added to subsection (e)(1) to incorporate this
concept. Subsection (f)(3)(A)(v) has been added to clarify that
the reduction in available entitlements in off-peak months will be
in the entitlements sold as discrete months. The commission
also finds that it is appropriate to retain the existing language with
respect to forced outages, but further limits such outages to not
more than 2.0% of the hours of the entitlement, consistent with
PG&E’s recommendation. Language has been added to sub-
section (e)(2) to incorporate this limitation. Utilities will therefore
be required to file historical outage information with the commis-
sion, but will not be required to provide prospective outage infor-
mation to the marketplace. This requirement has been added to
subsection (e)(3).

Question Number 2: The heat rates specified in the "fuel price"
sections of the gas product descriptions are intended to be stan-
dardized across the state in order for the products to be more
tradable in a secondary market. Are the heat rates set at an ap-
propriate level to be used as a statewide standard?

OPC stated that to the extent heat rates are based on historical
operation, the heat rates will be too high. As a result, revenues
will be based on inefficient heat rates that do not correspond to
the newer, more efficient heat rate units that will displace older
generation, resulting in windfall profits to the utilities. Cities did
not object to standardized heat rates, but expressed concern
that the proposed rule assumes heat rates derived from Reliant
with little support. Cities also stated that the energy sold under
the peaking entitlements will more often than not be produced
when gas-fired steam capacity is at the margin. TXU responded
that no rational market participant would dispatch an entitlement
when the market price for energy is less than the cost of energy
from the entitlement. NewEnergy recommended products that
are not specified by heat rate, and instead be designed to be
similar to products that exist in the wholesale market.

PG&E stated that the heat rates in the proposed rule are consis-
tent with those seen in the marketplace and stated that no ad-
justments were needed. However, PG&E noted that the "slice of
system" approach utilized in the rule means that a utility could in
fact use lower heat rate units to provide a particular product, rais-
ing the net revenues to the utility. PG&E and Cities suggested
that it was therefore appropriate to reconcile fuel revenues with
actual fuel costs, as proposed in the rule. TNMP agreed in reply
comments. AEP and Reliant argued that this went far beyond
the command of PURA, which already has detailed methods for
determining market value and such a prudence review is beyond
the scope of this rule and not supported by the statute. Reliant
argued that the products have been designed such that the fuel
cost paid by the entitlement holder mirrors the fuel cost incurred
by the asset holder and a reconciliation was therefore unneces-
sary.

PG&E and Reliant supported standardized products across the
state in order to enhance liquidity and tradability. TXU responded
by noting that regardless of the heat rates used for the entitle-
ments, entitlement holders may sell the energy available from
an entitlement without selling the entitlement itself.

EGSI, TXU, EPE, OPC and AEP disagreed that the heat rates
should be standardized, as it may create arbitrary loses and
gains for PGCs. EGSI and AEP both suggested the adoption
of company specific heat rates, or the establishment of average
heat rates by congestion zone or power pool. Cities agreed in
reply comments with AEP that the heat rates should be based
on the actual weighted average heat rate for each capacity type

offered at auction. Cities also stated that the energy charge for
baseload energy should be set at the 1999 statewide weighted
average fuel cost for coal, lignite and nuclear generation. Cities
stated that a reconciliation of actual fuel cost and actual revenues
would address EGSI, TXU, and AEP’s concerns about inequities
among utilities. TNMP stated that the heat rates should corre-
spond as closely as possible to the actual rate the individual in-
vestor owned utilities (IOUs) maintain on their systems as such
rates will be used by the market in the valuation of the products.
TXU suggested that the heat rates could be provided in a filing
with commission staff in advance of the first auction. CPA agreed
with TXU in its reply comments. Reliant noted in its reply com-
ments that use of a heat rate curve can address some of the
concerns of the various parties.

The commission recognizes that the use of a standard heat rate
for the gas products will naturally result in heat rates that are not
representative of all (or any) utilities. However, the commission
agrees with PG&E that the competitive market is best served
through the establishment of standard products and agrees with
PG&E that the heat rates specified in the rule are fairly represen-
tative of the marketplace. No change to the rule has been made.

Question #3: Are fuel service costs and start-up fees appropri-
ate? Should these costs be standardized across the state and if
so, are the appropriate values included in the proposed rule?

Cities argued that no evidence exists to justify such adders, and
adoption of such adders is inconsistent with the commission’s
decision relating to its calculation of the market price of electric-
ity approved in Docket Number 22344, Generic Issues Associ-
ated with Applications for Approval of Unbundled Cost of Service
Rates Pursuant to PURA §39.201 and Public Utility Commission
Substantive Rule §25.344. NewEnergy, CPA, and TNMP stated
that such fees are not necessary in the slice of system approach
adopted by the rule. EGSI agreed and noted that in its case, it
did not expect the dispatch of entitlements to affect the dispatch
of its units. PG&E agreed and suggested that because the pro-
posed heat rates were at the high end of the reasonable range
for such products, fuel service costs are subsumed within the
heat rate and capacity payment, and that inclusion of such fees
within the heat rates will simplify the auctions. Cities and TNMP
agreed in reply comments with PG&E that these costs are best
accounted for in the heat rates. Reliant disagreed in reply com-
ments stating that it neglected the fact that only a portion of start
up costs are assigned to the entitlements to reflect the entitle-
ment only being a portion of the unit.

TXU argued for the use of company specific fees and start-up
costs and suggested language to incorporate this change. TXU
stated that start-up fees and fuel service charges represent real
costs to PGCs and will be incurred in the provision of the entitle-
ments. AEP agreed in reply comments. CPA, in reply comments,
suggested that each utility be required to file cost information for
fuel service costs and start-up fees prior to the first auction.

EGSI, AEP, and EPE also suggested the use of different hubs for
natural gas prices. TXU suggested changes to the rule in reply
comments that would incorporate this concern.

The commission agrees with the parties that suggest that
start-up fees and fuel service costs are appropriately subsumed
within the heat rates, and doing so will simplify the auctions.
Appropriate changes to the rule have been made in subsection
(e)(1)(A) through (D). However, the commission does recognize
that these costs may be real costs incurred in the provision of
entitlements. To the extent these costs are no longer recovered
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through separate charges, the commission believes it is appro-
priate for utilities to include these costs in the establishment of
their opening bid prices in order to ensure their recovery. This
clarification has been made to subsection (f)(7).

Question Number 4: Are the credit requirements detailed in sub-
section (e)(5)(D) consistent with typical credit requirements in
wholesale markets and with other credit requirements previously
adopted by either the commission or ERCOT?

NewEnergy stated that credit requirements are generally two
months of maximum charges, and to the extent the entitlements
require higher deposits than other products, market participants
may seek other alternatives in the market or incorporate those
added costs into their bids, resulting in a distorted market price.
EGSI supported the adoption of standard credit requirements.
PG&E and Reliant supported the proposed credit standards,
but PG&E noted that such terms are usually reciprocal, as
reciprocity will provide confidence in a seller’s ability to perform
and provide a level playing field. TXU replied that PG&E’s
proposal ignores the fact that affiliated PGCs are required to
auction entitlements under Senate Bill 7 and cannot choose not
to do so.

TNMP suggested that the requirements be relaxed to only in-
clude continuing payments. AEP suggested changes to make
the requirement consistent with those recommended by AEP
to other commissions. TXU agreed with AEP and further sug-
gested changes to make clear the payment obligations of the
entitlement holder and that financial instruments be in a form and
from an issuer reasonably acceptable to the seller, as such lan-
guage is common in wholesale market transactions. TXU also
recommended removal of subsection (e)(5)(D)(i)(V), a loan is-
sued by an affiliate, as an option, as this option does not give any
security to the affiliated PGC unless the proceeds of the load are
deposited with the affiliated PGC or an escrow agent.

The commission finds that the credit standards included in the
rule are consistent with those previously adopted by the com-
mission, but agrees with TXU that, for purposes of this rule,
the option of a loan issued by an affiliate does not provide suf-
ficient security to the affiliated PGC unless deposited with the
PGC or an escrow agent. The commission therefore deletes
the subclause, but notes that the requirements of subsection
(e)(5)(D)(i)(II) could be met through the depositing of a loan from
an affiliate. The commission declines to require reciprocity in the
credit standards at this point in time.

Question Number 5: Given that the entitlement products are sys-
tem capacity, should there be more flexibility in scheduling the
baseload, gas intermediate, and gas cyclic products?

Several parties submitted extensive comments on the use of the
products in ancillary services market in response to this ques-
tion. Those comments are discussed in further detail after the
discussion of Question Number 10.

NewEnergy supported the system capacity approach because
such an approach can provide significant flexibility. Cities argued
for the removal of scheduling restrictions as such restrictions
would make the products inferior to capacity retained by the util-
ities because such capacity is not subject to similar restrictions.
Specifically, Cities argued for day-ahead notice for baseload and
intermediate capacity and one-hour notice for peaking capac-
ity, with multiple daily start-ups. PG&E and CPA stated that the
scheduling provisions should be representative of system capac-
ity and consistent with ERCOT protocols, and while the start-up

times appeared reasonable, the ramp-up limitations and mini-
mum take provisions are inconsistent with that premise and are
unnecessary. CPA also stated that entitlements should be able
to be used for the full range of capacity, energy, and ancillary
service needs in the market and recommended intra- day en-
ergy deployment flexibility to allow entitlement holders to use
Responsibility Transfer Mechanisms in the ERCOT protocols to
designate entitlements for purposes of providing ancillary ser-
vices resources. TNMP suggested more flexibility, but limited to
the normal use of the relevant type of units in order to make the
products more usable in ancillary services markets. TNMP pro-
posed a methodology that assigns the slice of system a corre-
sponding slice of ancillary services capability. Reliant responded
that this ignores the characteristics of the underlying generation
assets.

EGSI and TXU supported the scheduling parameters. Reliant
proposed reducing the minimum take for the gas-intermediate
product from 50% to 30% in order to make the product more flex-
ible. TXU agreed that such a reduction was appropriate in reply
comments. OPC replied that this moved in the right direction, but
still was not flexible enough. In reply comments, Reliant further
proposed additional flexibility in the baseload and gas intermedi-
ate products to improve flexibility, specifically, allowing between
80% to 100% take from the baseload product, and allowing starts
and stops of the gas intermediate products.

The commission agrees that the products should be as flexi-
ble as possible while still recognizing the nature of the under-
lying generation assets. As such the commission adopts Re-
liant’s proposed changes for the baseload product and makes
corresponding changes to subsection (e)(5)(C)(i). The commis-
sion also adopts Reliant’s proposed reduction in the minimum
take requirement for the gas-intermediate product in subsections
(e)(1)(B) and (e)(5)(C)(ii).

Question Number 6: Will the bid procedures, evaluation method-
ology, and determination and application of the market clearing
price provide an appropriate valuation for the products? What
procedures best balance the commission’s goals of determining
an appropriate market price, providing market liquidity, and facil-
itating price discovery and transparency?

OPC and Consumers stated that the use of a lowest winning bid
as a market clearing price will result in the products being under-
valued, and gives market participants an incentive to game the
auction in an attempt to set the lowest possible market clearing
price. OPC also suggested that the true-up provisions of PURA
may also create an incentive for the sellers of the capacity to col-
lude with buyers in an attempt to lower the prices received in the
auctions. OPC and TXU suggested that multiple round bidding
might be more appropriate. NewEnergy stated that the products
will require refinement in the secondary market before they can
be used and that will likely lead to depressed values in the auc-
tions.

AEP and TXU supported a "pay what you bid" methodology to
be applied to winning bids, as it will more closely track a bilateral
market, will provide the marketplace with a range of prices in-
stead of one, and will result in higher revenues. Cities supported
the AEP proposal in reply comments, noting that it will likely in-
crease revenues and recognizes the difference in value that indi-
vidual bidders may place on a particular entitlement. Cities also
suggested simultaneous bidding by capacity type, with sequen-
tial bidding across types. EPME also supported a single round,
simultaneous auction as an equitable procedure that best pro-
tected the market from manipulation. PG&E responded that a
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"pay as you bid" approach leads bidders to bid low prices out of
concern for over-paying for products, but noted a multiple round
open bid process would minimize this. AEP noted that multiple
round auctions are more costly to run, and provide more oppor-
tunities for disputes and disagreements.

Reliant, PG&E, and TNMP supported the existing bid methodol-
ogy.

TXU provided discussion on a variety of auction options, includ-
ing multiple round auctions and sequential auctions and recom-
mended allowing entitlement sellers to have flexibility with how
they design their auction procedures and allow the sellers to
make changes to their bid procedures. These options were dis-
cussed further at the October 20, 2000 Public Hearing. TXU also
suggested that the setting of an appropriate reservation price
would aid in the provision of information to the market as to the
proper value of an entitlement. OPC, TNMP, and CPA replied
that a multiple round auction could be preferable to the proce-
dure in the proposed rule, with OPC recommending inclusion
of an activity rule requiring winning bidders to have bid in each
round, a starting price at an appropriate reserve price, and rec-
ommended the establishment of bid increments after review of
the auction characteristics. OPC re-iterated that each winner
should pay the amount they bid. Reliant stated that if a multiple
round auction is used, data from each round should be available
only in aggregate for all bidders, and that the rounds should take
place very quickly, which could only be done through an Internet
bidding process. Reliant also suggested use of descending bid
prices and noted that multiple round auctions increase the risk
of collusion and noted that use of a "bid what you pay" structure
may make the ECOM true-up difficult.

The commission agrees with the parties that recommended a
multiple round auction and finds that the use of a multiple round
bidding process will best value the capacity auction products.
Specifically, the commission agrees with the parties that stated
the multiple round auction approach discussed at the October
20, 2000 Public Hearing will provide better price discovery and
transparency. Subsection (f)(6) has been revised to incorporate
this bidding structure. Bidders in each round will be required to
submit a quantity demanded for a particular entitlement at the
price posted for the round. The commission agrees with OPC
that the opening price in the first round should be tied to the open-
ing (or reserve) price established by the affiliated PGC in accor-
dance with the rule. The commission also agrees with OPC that
an appropriate methodology needs to be developed to determine
bid increments. As such, the notice for each pending auction will
include the formula to be used to adjust the posted price between
rounds. The development of a proper formula shall be discussed
by the implementation group. In the absence of the development
of a uniform methodology, each affiliated PGC shall provide its
method in its notice. The commission agrees with Reliant that
all winning bidders should pay the market-clearing price, which
shall be the price in the next to last round. Winning bidders will
therefore pay this price for the quantities they demanded in the
last round plus a pro-rata share of any differential between the
quantity available at auction and the quantity demanded in the
last round, consistent with the discussion at the Public Hear-
ing. The commission also agrees with Reliant that a multiple
round auction may present gaming opportunities not present in
other auction types. As such, bidders will not be permitted to bid
greater quantities at higher prices, consistent with the presen-
tation at the Public Hearing. The commission also agrees with
Reliant that in order for the bidding to proceed in a timely fashion,

an internet-based auction should be used. Such a requirement
has been added in subsection (f)(6)(C).

Question Number 7: Is the true-up methodology in subsection
(h) an appropriate methodology to incorporate the capacity auc-
tion revenues into the stranded cost true-up required by PURA
§39.262? Is there an adjustment needed to those revenues in
order to reflect products that are more firm than the overall sys-
tem?

OPC argued that the determination of the true-up procedure
should be done in the contested proceeding to occur in 2004,
and not in the formula suggested by the rule and suggested that
a utility with no CTC could get a windfall through the procedure.
OPC also suggested that the heat rates may lead to inappropri-
ate valuations of the products and suggested certain revisions
that the commission should have made in its determination of
the gas prices used in the ECOM model, which would have re-
sulted in even lower estimates of ECOM in the current unbundled
cost of service (UCOS) proceedings. OPC demanded that the
true-up procedure be deleted from the rule, as it will lead to an
overrecovery of stranded costs. ARM agreed in reply comments
and recommended that the commission initiate a comprehensive
rulemaking to address PURA §39.262.

TXU responded that inclusion of language in this rule will reduce
uncertainty about the true-up in 2004.

EGSI stated that the auctions should not produce products that
are firmer than overall system. Cities argued that revenues from
both demand and energy should be accounted for in the auction
proceeds, including fuel service cost adders. Reliant argued that
start-up fees should not be included in the revenues used in the
true-up and on reply comments, argued that a fuel reconciliation
was inappropriate and unnecessary.

Cities proposed that the reconciliation should include a
month-by-month reconciliation of energy charge revenues and
actual fuel costs incurred, and should be done separately for
baseload and gas-fired capacity. Cities also stated that the rule
should provide incentive for utilities to sell their assets in the
manner that derives the most value for the assets, and that utili-
ties should not be allowed to devalue their assets in an attempt
to manipulate the final true-up calculation. PG&E agreed that to
the extent start-up fees or other fees are permitted, they should
be standardized and included in the true-up calculation.

TXU recommended that the fixed cost contribution from the
ECOM model be divided by 12 in order to yield a monthly
value for the true-up calculation. TXU also stated that it is
inappropriate to reconcile non-market based gas costs as part
of the true-up process as it is inconsistent with the Legislature’s
directive that fuel costs be finally reconciled as of December 31,
2001. TXU also suggested that it would be appropriate to revise
the capacity auction revenues downward in order to reflect the
increased firmness of the products over system firmness.

PG&E and CPA initially stated that the true-up methodology is
reasonable and should reflect all receipts from the auctions.
PG&E and CPA further stated that as firm products are readily
available from independent power producers and are consistent
with the products found in the marketplace, no adjustment was
needed to reflect a greater degree of firmness than system
firmness. However, on reply comments, PG&E and CPA rec-
ommended that the process be deferred to the broader true-up
project as PG&E expressed concern that the process does not
adequately reconcile all receipts from the capacity auctions.
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SPS stated that the true-up should not apply to those utilities
that are not seeking recovery of stranded costs and suggested
that the rule as drafted requires such utilities to return the gains
from the sales of generation assets to ratepayers, in direct con-
travention of the intent of the legislature. AEP agreed that the
true-up should not apply to utilities with no stranded costs. In
reply comments, Oxy and TIEC disagreed, stating that the SPS
divestiture was not required as part of Senate Bill 7, but was a
condition of the settlement approving the merger of its parent
company, and that gains from the sales of those assets should
be addressed in accordance with traditional regulatory princi-
ples, not the stranded cost provision of Senate Bill 7. Oxy did
note that the true-up procedures in subsection (h) of the rule is
the stranded cost true-up under PURA, which SPS will not be
subject to if it does not have stranded costs. Oxy also noted po-
tential problems for other utilities with positive ECOM if SPS’s
language is adopted. Oxy, TIEC, and OPC both stated that this
issue should not be resolved in this rulemaking.

The commission agrees that the establishment of the true-up
procedures may be premature at this time. The commission
notes that there is disagreement with how this portion of the
2004 true-up should occur and believes that further exploration
of this issue is warranted. The commission further notes that
parties have not had the opportunity to comment on how the fi-
nal products adopted by the commission should be incorporated
into the true-up process. As such, the existing true-up language
has been replaced with the language directly out of PURA de-
scribing the general process to be followed at the time of the
true-up. Language has been included, however, noting that the
true-up does not apply to utilities that did not request stranded
cost recovery. The commission will consider the appropriate fur-
ther detail of this process in a separate rulemaking, after parties
have had an opportunity to consider the final capacity auction
products and how they are appropriately accounted for in the
stranded cost true-up to occur in 2004.

The commission agrees with Oxy, TIEC and OPC that the is-
sue of what should be done with the gains from sales of SPS’s
plants is not an issue germane to this rulemaking. The com-
mission finds that its order in Docket Number 21990, Applica-
tion of Southwestern Public Service Company Regarding Pro-
posed Merger between New Century Energies, Inc. and North-
ern States Power Company, appropriately addresses the rea-
sons for and the nature of the divestiture of SPS’s generation
plants. The commission agrees that SPS, as a utility without
stranded costs, is not subject to the portions of the 2004 true-up
proceeding relating to stranded cost true-up, either prospectively
for post 2004, or historically for the 2002-2004 period, for which
capacity auction revenues will be used. Issues relating to what
should be done with any gains from the sale of SPS’s generation
plants are properly considered in another proceeding, not in this
rulemaking.

Question Number 8: The definition of "affiliated power genera-
tion company" in PURA §31.002(2) refers to a power generation
company that is the successor in interest of an electric utility. If an
electric utility places its generation in a non-affiliated company,
is that company a "successor in interest" and therefore consid-
ered an "affiliated power generation company" for the purposes
of remaining subject to the capacity auction requirement? Simi-
larly, if generation assets are sold to a third party, does that third
party become a "successor in interest" and therefore an "affil-
iated power generation company" and also become subject to
the capacity auctions for those assets?

OPC suggested that companies are generally considered affili-
ates if one company owns over 5.0% of another company due
to the common ownership. OPC suggested that as long as a
PGC has any relationship that may lead it to favor an incumbent
REP over other REPs, the PGC should be required to continue
to auction entitlements, in order to insure that unaffiliated REPs
have the ability to procure capacity. EGSI and SPS stated that a
non-affiliated company or third party should not be considered a
successor in interest or subject to the capacity auction require-
ments.

Reliant in reply comments stated that only if all of the assets were
sold together or placed in a separate entity would the successor
be considered an affiliated power generation company.

CPA, PG&E, TXU, and Oxy suggested that whether or not a sub-
sequent owner is a "successor in interest" is a question of fact
that may depend on the particulars of a transaction. PG&E did
suggest that a successor in interest for the purposes of the ca-
pacity auction would be an entity that owns or controls a sig-
nificant portion of the utility’s generation assets, but again, that
would involve a factual determination. AEP agreed that some
purchasers should clearly not be considered successors in inter-
est. Oxy also noted that the commission may, in SPS’s transition
to competition proceeding, require purchasers of SPS’s capacity
to participate in the auctions in order to aid in the development
of a liquid market in SPS’s power region.

The commission agrees with the parties that suggested that this
issue is best resolved on a case by case basis. The definition
of affiliated power generation company in this rule has not been
changed.

Question Number 9: Should the gas price paid by the holder
of an entitlement when that entitlement is struck be a known,
fixed price at the time the entitlement is up for bid? Will having
a known price make the products more usable and desirable to
retail electric providers?

NewEnergy stated that a complete known price is crucial for
REPs to use these products to serve retail load, and that the
costs of the risk management tools that REPs will need to pro-
cure in the marketplace may inhibit REPs from participating in
the auctions. NewEnergy proposed alternate products in the
form of a baseload product, an on-peak product and an off-peak
product, each of which would be a must-take product for vary-
ing durations and times, and a call option product, which would
be a right but not an obligation to purchase up to the size of the
entitlement each hour. Bids for each of the products would be a
dollar per megawatt hour (MWh) bid, with a minimum take also
bid for the call option product. TNMP agreed that price certainty
was a desirable goal but noted it will be difficult to evaluate the
proper price for such contracts. Austin Energy stated that the
fuel price must be known at the time of the auction and not be
subject to future changes.

EGSI, CPA, PG&E, AEP, TXU, Reliant and Cities generally stated
that requiring a known gas price at the time of auction would ef-
fectively require the affiliated PGC to enter into hedging trans-
actions for the purpose of offering a fixed price in the auctions.
AEP further noted that the entitlements may be more valuable to
entities who believe that they can hedge gas prices in a way su-
perior to that of the selling PGC and stated that the commission
should defer the existing futures market for the provision of gas
hedging products. TXU also suggested that such a requirement
would go beyond the scope of PURA and would effectively cre-
ate an electricity option product.
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The commission recognizes that hedging products exist in the
market place today and agrees that market participants may bet-
ter perform this function than the affiliated PGCs. The commis-
sion believes that although the products proposed by NewEn-
ergy have the advantage of being simple, they are basically en-
ergy products, and have few attributes of capacity. The greater
flexibility allowed by the capacity products outlined in the rule
better facilitate the competitive market; the products desired by
NewEnergy will likely be provided in the market, in part from the
entitlement products mandated by the rule. No change to the
rule is required.

Question Number 10: Should the commission retain an indepen-
dent third party to conduct the auctions?

EGSI, TXU and AEP recommended that each affiliated PGC
conduct its own auctions as the commission retains oversight of
the auctions, and there is little incentive for the PGC to engage
in discriminatory conduct. AEP further suggested that use of a
third party may increase costs. CPA stated that it believes the
rule has adequate procedures in place to ensure non- discrimi-
nation.

PG&E and TNMP recommended that the commission retain a
third party administrator, as such an entity could provide a sin-
gle point of contact for capacity auction information, trading, and
purchasing and would eliminate any concern about utilities gain-
ing sensitive market information. Reliant disagreed and stated
that such a requirement would only add costs. PG&E stated that
if the commission allows utilities to conduct their own auctions,
it should also preclude the utilities from using or disclosing any
competitively sensitive information obtained from the bids prior
to the disclosure of the bids to all auction participants.

The commission finds that retention of a third-party administrator
by the commission is not necessary at this time as the prohibi-
tion on affiliates participating in the auctions minimize the po-
tential for discriminatory behavior. The commission does agree
with PG&E that the affiliated PGC should be precluded for us-
ing or disclosing any competitively sensitive information obtained
from the bidding process prior to the disclosure of the bids to all
auction participants. Additionally, the commission believes that
there may be added benefits to the market if all affiliated PGCs
jointly auction their entitlements such that the auctions are held
in a common place or on a common web-site/screen. The com-
mission encourages the parties in the implementation group to
determine if it is feasible or desirable for the affiliated PGCs to
jointly retain an auction administrator as well as resolve issues
relating to the payment for this service. The commission notes
that it has also added language in subsection (f)(2)(A) noting that
affiliated PGCs, or groups of affiliated PGCs, may retain third
party administrators to conduct the auctions.

Ancillary services provision from the capacity auction products

In addition to comments on these questions, several parties pro-
vided extensive comments on how the products should be re-
vised to allow them to be used in ancillary services markets.

TNMP generally expressed a concern about the robustness of
the ancillary services market and suggested that this rulemak-
ing could be used to correct the potential market problem of the
allowance of 100% self-provision on ancillary services. TNMP
stated that limitations on dispatch effectively eliminated the po-
tential for these products to be used in the ancillary service mar-
kets and suggested that the products would need call option ca-
pability and other specifics required by ERCOT for use as cer-
tain ancillary services. TNMP suggested that payments for other

ancillary services could be shared on a load ratio basis with en-
titlement holders. TXU disagreed with this proposal, noting that
a holder who had scheduled 100% of the entitlement would also
receive payment for the ancillary services. TNMP also stated
that if the rule could not be developed to achieve equivalent free-
dom of dispatch for entitlement holders as the generation owner,
it would support a move to unit-specific auctions. TNMP sup-
ported the comments of CPA (discussed above) with respect to
the use of the Responsibility Transfer Mechanism.

TXU suggested that the proposed products were primarily en-
ergy products that allow scheduling on a day-ahead basis and
that the heat rates in the rule are not appropriate if the products
are to be used for ancillary services. TXU also suggested lan-
guage limiting the ancillary services to regulation up, regulation
down, responsive reserve, and non-spinning reserve and noted
that the rule should address the responsibility of the entitlement
holder for settlement charges. TXU disagreed that the auction
products should be modified to allow ancillary services capabil-
ities and instead proposed a separate ancillary service product
that would have scheduling and dispatch capabilities consistent
with its intended use. TNMP argued that such a product would
limit the dispatch of remaining entitlements. TXU stated that if
the entitlements were to be used to provide ancillary services, it
is important for the rule to address the responsibility for ERCOT
settlement charges associated with the deployment of ancillary
services scheduled from the entitlement.

AEP stated that it supported the further incorporation of ancil-
lary services into the auction products and stated that entitle-
ment holders should be allowed to schedule, on a day-ahead
basis, up to a proportionate share of the ancillary services ca-
pabilities of the underlying units, but would require the use of
company-specific heat-rates. AEP and EGSI also noted that pro-
vision of ancillary services for non-ERCOT utilities may be gov-
erned by the Federal Energy Regulatory Commission (FERC)
transmission tariffs and urged the commission to allow flexibility.

Reliant proposed in reply comments to change the heat rate
points to heat rate curves, in order for the products to be used in
ancillary service markets. CPA generally supported those com-
ments. PG&E generally supported the concept, but noted that
several details needed to be discussed to make the proposal
workable. PG&E also recommended that the commission retain
the right to re-evaluate the heat rates in the future should it be
necessary to do so.

In general, the commission believes that the market is best
served by ensuring that the capacity auction products can be
used for as many ancillary services as possible. However, it
appears that this may require substantial changes to the rule
on which not all parties have had the opportunity to comment,
especially the heat-rate curve proposal set forth by Reliant.
These changes could cause the products to lose the standard-
ization and tradability that has been a major goal of this rule.
Additionally, the ERCOT protocols are not at this time finalized,
so attempts to incorporate those protocols into this rule may
be premature. As such, the commission declines to modify the
rule at this time but believes it is appropriate to establish an
implementation task force to examine what further provisions
may be needed to ensure that these products can be adequately
used in ancillary services markets. Therefore, the commission
has added language in subsection (e)(1)(E) of the rule providing
that ancillary services may be provided from entitlements in
accordance with procedures adopted by the commission, which
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will be developed in the implementation group. The imple-
mentation group should also address the ERCOT settlement
issues raised by TXU. In general, the commission believes
it is appropriate for this group to first examine the use of the
gas-cyclic and gas-peaking products for ancillary services, as
these products currently have the most scheduling flexibility,
and only examine the use of the baseload and gas-intermediate
products if it appears that it is critical to the market that these
products also be used for ancillary services needs. In response
to TNMP’s concerns, and in order to ensure that these products
can be adequately used for ancillary services needs or bid into
the ancillary services markets, the commission has removed
some of the scheduling requirements in subsection (e)(1)(C),
(e)(5)(C)(iii), and (e)(5)(C)(iv) and noted that these products
may be scheduled in accordance with scheduling procedures
to be developed by the commission. In response to PG&E’s
comment about the commission retaining the right to modify the
heat rates in the future, the commission notes that subsection
(j) allows the commission to modify the products by order. To
the extent the heat rates need to be modified, the commission
believes this subsection provides that latitude.

Comments on specific sections of the rule:

§25.381(c) Definitions

AEP stated that the clear intent of the statute is to have affiliate
PGCs auction entitlements to the utility’s rate base generation
fleet, and that as written, the rule could be interpreted to include
utility-owned capacity that is not included in rate base, or ca-
pacity owned by unregulated subsidiaries. PG&E disagreed that
capacity needed to be included in rate base to be included in the
auction requirement and responded that AEP’s proposed revi-
sion would also exclude capacity additions.

The commission finds that the plain reading of the statute sug-
gests that any capacity currently owned and operated by the
integrated utility is subject to the capacity auctions obligation,
whether or not that capacity is included in rate base. Capac-
ity currently owned and operated by unregulated affiliates of the
utility is not subject to the auction requirements. This is consis-
tent with the definition of affiliated power generation company in
this section, which refers to the entity unbundled from the elec-
tric utility. No change to the definition has been made.

Reliant proposed modifying the definition of congestion zone to
reference the ERCOT protocols.

The commission declines to make Reliant’s change, as not all
utilities subject to this rule are in ERCOT. However, the commis-
sion does broaden the definition to clarify that a congestion zone
includes any area identified as a zone subject to transmission
constraints.

§25.381(d)

TXU recommended that any divestiture count toward a utility’s
obligation for capacity auctions and suggested deletion of the re-
quirement that such divestiture occur pursuant to a commission
order. SPS stated that it did not disagree with TXU’s revision,
but reasserted that PURA does not require the sharing of the
gains from sales of generation assets for utilities that have not
sought stranded cost recovery. PG&E replied that the commis-
sion should reject TXU’s recommendation.

The commission disagrees with TXU. The provision to allow cer-
tain utilities to meet their capacity auction requirements through
divestiture is intended to keep faith with prior commission orders,
decisions, and settlements in merger cases, and as such, is not

arbitrary. The commission notes that other utilities that divest
generation assets will have a lower amount of installed capacity
to which the 15% requirement will be applied, and those utilities
that divest to the point where they own less than 400 MW of ca-
pacity will be exempted by virtue of that limitation. No change to
the rule has been made.

§25.381(e)(1)(B)

AEP recommended language clarifying that the minimum take
for the gas-intermediate product applies in every hour.

The commission agrees with AEP’s point but notes that this sec-
tion already states that the minimum take is provided "seven days
per week and 24 hours per day" and believes further clarification
is not necessary.

§25.381 (e)(1)(F) Other Products

PG&E noted that an explicit good cause exception is not needed
as commission substantive rule §25.3 already provides for the
granting of exceptions to commission rules upon showing of
good cause and that inclusion of an explicit exception in this
rule may encourage utilities to seek their own products.

AEP noted that Southwest Electric Power Company (SWEPCO)
and West Texas Utilities (WTU) may not have sufficient capacity
to auction some of the products or terms required by the rule
and supported the good cause exception. EGSI and AEP noted
that non-ERCOT utilities may need to auction different products
to recognize their unique circumstances.

The commission agrees with PG&E that §25.3 does provide a
blanket good cause exception allowance and that the granting
of such exceptions will defeat the purpose of the standardization
of the products embodied in this rule. However, the commission
believes that the inclusion of subsection (e)(1)(F) is valuable for
informational purposes. The commission does recognize that
utilities with relatively small amounts of generation subject to the
auctions or FERC jurisdictional utilities may be unable to pro-
vide all of the products for all of the terms required by the rule.
As such, the commission will entertain exceptions to the rule re-
quirements for such utilities, but generally desires that these util-
ities auction the same products as outlined by the rule, if pos-
sible, but for one of the terms (i.e. monthly verses one- year
terms). The commission recognizes that FERC jurisdictional util-
ities may have unique circumstances that may justify exceptions
to the rule.

§25.381(e)(2)

TXU suggested that the term "settlement interval" be replaced
with "scheduling period".

The commission adopts TXU’s change.

§25.381(e)(3)

TXU requested that the commission consider the manner in
which the affiliated PGC expects to use its generation units in
determining the appropriate assignment of units to the products
if a party objects to the utility’s assignment.

The commission incorporates TXU’s language.

§25.381(e)(4)

AEP expressed concern over the intent of the language indicat-
ing a requirement for the affiliated PGC to identify the point of the
PGC’s system from which the entitlement is dispatchable and
recommended deletion of this provision
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The commission declines to make AEP’s change as this require-
ment may be needed in order to determine the cost responsibility
for congestion costs. However, the commission does clarify that
this requirement is to identify where on the transmission system
the energy from the entitlements is delivered to the buyer.

TXU requested an amendment allowing an affiliated PGC to
refuse to dispatch an entitlement if directed to do so by the
ERCOT independent organization.

The commission agrees with TXU that if a PGC receives instruc-
tions from ERCOT to curtail generation due to a system emer-
gency that such an order would override the dispatch of entitle-
ments. TXU’s recommended change has been made, but clar-
ified to limit the dispatch only in the circumstance of a system
emergency.

§25.381(f)(1)(A)

AEP noted that the determination of the 40% test is more com-
plicated than suggested by the single sentence included in the
rule and recommended the inclusion of a cross-reference to the
price to beat rule and suggested additional language to make
this section consistent with the determination that certain utilities
may meet their capacity auction obligations through divestiture.

The commission agrees with AEP that language on the compu-
tation of the 40% threshold is properly detailed in the price to
beat rule. The commission adds language to this section clarify-
ing that the determination will be made pursuant to the commis-
sion’s price to beat rule.

§25.381(f)(2)(A)

TXU recommended language to clarify that affiliated PGCs may
outsource the auction administration functions.

The commission believes that allowing affiliated PGCs to con-
duct their auctions gives them full latitude in deciding whether or
not to outsource such administration to a third-party. This section
has been modified to reflect that concept. In general, the com-
mission would strongly support multiple affiliated PGCs pooling
their entitlements under a common auction and Internet site.

§25.381(f)(2)(B)

PG&E requested that the commission require that utilities dis-
close system outage information for the previous five years in the
auction notice to assist bidders in evaluating the potential risks of
outages. PG&E also noted that it is not necessary for the utility
to determine which units will meet the product entitlements.

The commission notes that such information is not needed under
the adoption of TXU’s proposed firmness solution. Therefore, no
change has been made to this section. However, the commis-
sion has required notice of historical planned outage rates in the
initial filing to be made by the affiliated PGC under subsection
(e)(3).

§25.381(f)(3)(A) and (B)

TXU suggested that too many entitlements will be auctioned too
far ahead of the time they will be deployed and stated that liquid-
ity would be better served by auctioning more entitlements closer
to the months in which they will be used. Specifically TXU re-
quested that 20% of entitlements be auctioned as two year strips,
20% as one year strips, 30% as discrete months (12 months in
advance) and 30% as discrete months sold on a tri-annual basis.

The commission generally agrees that having 80% of available
entitlement auctioned by October 2001 may be excessive. As

such, the commission reduces the amount of two-year strips to
20% and increases the amount of discrete months sold on a tri-
annual basis to 30%. Corresponding changes have been made
to subsection (f)(3)(A) and (B).

§25.381(f)(3)(A)(i)

Reliant suggested that the initial auction should offer 30% of the
entitlements as two one- year strips as opposed to a two year
strip in order for the products to be appropriately incorporated
into the true-up.

The commission agrees with Reliant and has made the sug-
gested change, but notes that the two strips are to be auctioned
jointly.

§25.381(f)(4)

AEP and EGSI noted that the "rounding up" provision should
be revised as it will lead to an affiliated PGC auctioning more
than the 15% required by statute which may be an unreasonable
taking by the commission. AEP suggested language allowing
the affiliated PGC to determine how to auction any remainder.
TXU also recommended that the commission give latitude to the
affiliated PGC in determining how to auction a remainder so that
the affiliated PGC could assign the remainder to the product with
the highest market value.

The commission notes that it will be extremely unlikely that util-
ities will be able to meet the exact 15% requirement in 25 MW
blocks of capacity. Rounding down would clearly allow utilities to
auction less than 15% of their capacity, which would be in clear
violation of PURA. Allowing utilities discretion as to how they
auction any remainder of less than 25 MW will result in limited
products of a size different than the majority of entitlements. As
the statute requires auction of at least 15% of a utility’s capacity
under commission rules, the commission finds that the require-
ment to auction slightly more than 15% conforms to the statute.
The commission also notes that the affiliated PGC will receive
compensation at a market price for all capacity sold at auction,
including this slight increment over the 15%. The commission
does agree that instead of automatically assigning the remain-
der to the next highest heat-rate product, a remainder should be
assigned to the product valued highest by the market. As such,
the existing language will be retained for purposes of the initial
auction. Language has been added directing the affiliated PGC
to assign the remainder to the product with the highest market
value in the immediately preceding auction.

§25.381(f)(7)

TXU and AEP recommended that the opening bid price be based
on the expected cost of providing the entitlements to the affiliated
PGC. Cities agreed that a reservation price should be added to
avoid the possibility of the price clearing at zero and suggested
a methodology to develop reserve prices.

The commission is generally concerned that setting too high a
reserve price will result in capacity going unsold, which would be
contrary to PURA. PURA also specifically forbids the inclusion
of any return on equity, which suggests that it was intended that
a utility recover its variable costs of operation. The commission
clarifies this section to allow the opening bid to include all variable
costs of operation not recovered through the capacity bids or
energy prices. As long as the opening bid is met, the affiliated
PGC will recover no less than its variable costs of operation. The
commission has also added clarifying language to note that an
affiliated PGC is not obligated to accept bids for products below
the opening bid price, but the PGC will be required to propose
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additional auctions of the other products in order to comply with
the 15% requirement. In order to be consistent with the auction
procedures, the commission has also replaced the term "reserve
bid price" with "opening bid price".

§25.381(f)(8)

TXU suggested additional language to make the payment re-
quirements stricter on buyers of entitlements.

The commission declines to adopt TXU’s proposed changes. As
discussed earlier, the credit standards are consistent with those
approved by the commission in other proceedings.

§25.381(g)

AEP recommended deletion of the language that requires sec-
ondary buyers of entitlements to meet the same credit require-
ments as in the rule and noted that in energy markets today, buy-
ers can resell products to other entities, but do not escape the
responsibility of paying the initial seller. PG&E responded that
such a requirement would place substantial credit requirements
on the initial purchaser and may discourage participation in the
initial auctions.

The commission agrees with PG&E, but notes as stated in the
rule, that if a holder of an entitlement sells it to a party that does
not meet the credit standards in the rule, that the initial holder
of the entitlement would retain payment obligations to the seller.
The commission believes that this arrangement will enhance the
tradability of the entitlements.

§25.381(h)(1)

PG&E requested that the language regarding the gross-up of the
capacity auction proceeds be clarified and suggested language
to clarify that the proceeds from each product be summed be-
fore subtracting the amount from the gross-up from the fixed cost
contribution from the ECOM model.

The commission has addressed this issue in its response to the
comments on Question Number 7.

All comments, including any not specifically referenced herein,
were fully considered by the commission. In adopting this sec-
tion, the commission makes other minor modifications for the
purpose of clarifying its intent.

This new section is adopted under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (Vernon 1998, Sup-
plement 2000) (PURA), which provides the Public Utility Com-
mission with the authority to make and enforce rules reasonably
required in the exercise of its powers and jurisdiction, and specif-
ically pursuant to PURA §39.153, which requires that the com-
mission establish rules that define the scope of the capacity en-
titlements to be auctioned, and the procedures for the auctions.

Cross Reference to Statutes: PURA §§14.002, 31.002, 39.153,
39.201, and 39.262.

§25.381. Capacity Auctions.

(a) Applicability. This section applies to all affiliated power
generation companies (PGCs) as defined in this section in Texas. This
section does not apply to electric utilities subject to Public Utility Reg-
ulatory Act (PURA) §39.102(c) until the end of the utility’s rate freeze.

(b) Purpose. The purpose of this section is to promote compet-
itiveness in the wholesale market through increased availability of gen-
eration and increased liquidity by requiring electric utilities and their
affiliated PGCs to sell at auction entitlements to at least 15% of the

affiliated PGC’s Texas jurisdictional installed generation capacity, de-
scribing the form of products required to be auctioned, prescribing the
auction process, and prescribing a true- up procedure, in accordance
with PURA §39.262(d)(2).

(c) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
indicates otherwise:

(1) Affiliated power generation company (PGC) - For pur-
poses of this section, an "affiliated PGC" refers to any affiliated power
generation company that is unbundled from the electric utility in ac-
cordance with PURA §39.051. Until January 1, 2002, the term also
includes an electric utility as defined in §25.5 of this title (relating to
Definitions) that owns or operates for compensation in this state equip-
ment or facilities to generate more than 400 megawatts (MW) of elec-
tricity in this state until the electric utility has unbundled, but does not
include river authorities.

(2) Auction conclusion date - The date on which the bids
are due to be received and the winning bids in an auction are announced.

(3) Business day - Any day on which the affiliated PGC’s
corporate offices are open for business and that is not a banking holiday

(4) Close of business - 5:00 p.m., central standard or day-
light savings time.

(5) Congestion zone - An area of the transmission network
that is bounded by commercially significant transmission constraints or
otherwise identified as a zone that is subject to transmission constraints,
as defined by an independent organization.

(6) Daily gas price - The index posting for the date of flow
in the Financial Times Energy publication "Gas Daily" under the head-
ing "Daily Price Survey" for East- Houston-Katy, Houston Ship Chan-
nel.

(7) Day-ahead - The day preceding the operating day.

(8) Installed generation capacity - All potentially mar-
ketable electric generation capacity owned by an affiliated power
generation company, including the capacity of:

(A) generating facilities that are connected with a trans-
mission or distribution system;

(B) generating facilities used to generate electricity for
consumption by the person owning or controlling the facility; and

(C) generating facilities that will be connected with a
transmission or distribution system and operating within 12 months.

(9) Power generation company (PGC) - As defined in §25.5
of this title.

(10) Starts - Direction by the owner of an entitlement to
dispatch a previously idle entitlement.

(11) Texas jurisdictional installed generation capacity
- The amount of an affiliated PGC’s installed generation capacity
properly allocable to the Texas jurisdiction. Such allocation shall be
calculated pursuant to an existing commission-approved allocation
study, or other such commission-approved methodology, and may
be adjusted as approved by the commission to reflect the effects of
divestiture or the installation of new generation facilities.

(d) General requirements. Subject to the qualifications for
auction entitlements and the auction process described in subsections
(e) and (f) of this section, each affiliated PGC subject to this section
shall sell at auction capacity entitlements equal to at least 15% of the
affiliated PGC’s Texas jurisdictional installed generation capacity.
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Divestiture of a portion of an affiliated PGC’s Texas jurisdictional
installed generation capacity will be counted toward satisfaction of
the affiliated PGC’s capacity auction requirement if and only if the
divestiture is made pursuant to a commission order in a business
combination proceeding pursuant to PURA §14.101, and after the
transfer of the assets and operations to a third party.

(e) Product types and characteristics.

(1) Available entitlements and amounts. The following
four products shall be auctioned as capacity entitlements under
subsection (d) of this section. Each affiliated PGC shall auction
an amount of each product in proportion to the amount of Texas
jurisdictional installed generating capacity on the affiliated PGC’s
system that are the respective type of generating units. An affiliated
PGC that owns generation in multiple congestion zones shall auction
entitlements for delivery in each congestion zone. The amount of
each product auctioned in each zone shall be in proportion to the
amount of the respective type of generating units located in that zone,
but the total shall not be less than 15% of the affiliated PGC’s Texas
jurisdictional installed generation capacity. The available entitlements
for the months of March, April, May, October, and November of each
year may be reduced in proportion to the average annual planned
outage rate for the group of generating units associated with each type
of entitlement. Entitlements shall be for system capacity.

(A) Baseload.

(i) Description. For each baseload capacity entitle-
ment, the scheduled power shall be provided to the purchaser during the
month of the entitlement seven days per week and 24 hours per day, in
accordance with the scheduling requirements and limitations provided
in paragraph (5)(C)(i) of this subsection.

(ii) Block size. Each baseload capacity entitlement
shall be 25 MW in size.

(iii) Fuel price. The fuel cost owed to the affiliated
PGC by the entitlement purchaser for the dispatched baseload power
will be the average cost of coal, lignite, and nuclear fuel (in dollars per
MWh) based on the company’s final excess cost over market (ECOM)
model as determined in the proceeding pursuant to PURA §39.201
as projected for the relevant time period. Electric utilities without an
ECOM determination in their proceeding conducted pursuant to PURA
§39.201 shall propose, for commission review, an average cost of fuel
in a similar manner.

(iv) Starts per month. The purchaser of a baseload
capacity entitlement must take power from the entitlement seven days
per week and 24 hours per day and is therefore not permitted to direct
the affiliated PGC to make any starts per month of baseload capacity
entitlements.

(B) Gas - intermediate.

(i) Description. For each gas-intermediate capac-
ity entitlement, 30% of the entitlement shall be provided to the pur-
chaser during the month of the entitlement seven days per week and
24 hours per day with the remainder of the block scheduled as day-
ahead shaped power, or hour ahead for ancillary services, in accordance
with the scheduling requirements and limitations provided in paragraph
(5)(C)(ii) of this subsection.

(ii) Block size. Each gas-intermediate capacity en-
titlement shall be 25 MW in size.

(iii) Fuel price. The fuel cost owed to the affili-
ated PGC by the capacity purchaser for the gas-intermediate capac-
ity dispatched will be 9,900 British thermal units per kilowatt-hour
(BTU/kWh) heat rate times the minimum kilowatt-hours (kWh) that

must be taken for gas-intermediate capacity as required in paragraph
(5)(C)(ii) of this subsection times the first-of-the-month index posted
in the publication "Inside FERC" for the Houston Ship Channel for the
month of the entitlement. For power dispatched above the minimum
kWh required, the additional fuel price owed to the affiliated PGC will
be 9,900 BTU/kWh times the kWh of gas- intermediate power dis-
patched pursuant to the entitlement above the minimum requirement
times the daily gas price.

(iv) Starts per month. The purchaser of gas-inter-
mediate capacity must take a minimum of 30% of the power from the
entitlement and is therefore not permitted to direct the affiliated PGC
to make any starts per month of gas-intermediate capacity entitlements.

(C) Gas - cyclic.

(i) Description. The gas-cyclic entitlement shall be
flexible day-ahead shaped power and ancillary services.

(ii) Block size. Each gas-cyclic capacity entitlement
shall be 25 MW in size.

(iii) Fuel price. The fuel price owed to the affiliated
PGC by the capacity purchaser for gas-cyclic capacity dispatched will
be 12,100 BTU/kWh times the kWh of the gas-cyclic power dispatched
under the entitlement times the daily gas price.

(iv) Starts per month and associated costs. The pur-
chaser of gas-cyclic capacity shall be entitled to direct the selling af-
filiated PGC to make up to the amount of starts per month of each en-
titlement of gas-cyclic capacity allowed by the scheduling procedures
adopted by the commission.

(D) Gas - peaking.

(i) Description. The gas-peaking entitlement shall
be intra-day power and ancillary services.

(ii) Block size. Each gas-peaking capacity entitle-
ment shall be 25 MW in size.

(iii) Fuel price. The fuel price owed to the affili-
ated PGC by the purchaser for gas-peaking capacity dispatched will be
14,100 BTU/kWh times the kWh of the gas-peaking power dispatched
under the entitlement times the daily gas price.

(iv) Starts per month and associated costs. The pur-
chaser of gas-peaking capacity shall be entitled to direct the selling
affiliated PGC to make unlimited starts per month of each entitlement
of gas- peaking capacity.

(E) Ancillary services. The owner of a capacity entitle-
ment may use it to meet ancillary services needs, if the needs may be
met in a manner that is consistent with procedures developed by the
commission. The amount of ancillary services available will be in pro-
portion to the ancillary services capabilities of the units that are used
to define the capacity offered in the different entitlement products.

(F) Other products. Upon showing of good cause by the
affiliated PGC and approval by the commission, an affiliated PGC may
propose to auction entitlements different from those described in this
subsection, including unit specific capacity.

(2) Forced outages. If all units providing capacity to an en-
titlement product experience a forced outage or an emergency condition
prevents or restricts the ability of an affiliated PGC to dispatch a par-
ticular entitlement product, the entitlements of that product may be re-
duced in proportion to the percentage reduction to the grouping of units
assigned to that entitlement; provided that such reductions in availabil-
ity of any single entitlement do not exceed 2.0% of the total monthly
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energy available from the entitlement. Notification of any such reduc-
tions will take place prior to the next scheduling period.

(3) Generation units offered. Within 60 days after the ef-
fective date of this section, the affiliated PGC shall file with the com-
mission its proposed assignment of each of the affiliated PGC’s power
generation units to one of the four available product entitlements iden-
tified in paragraph (1) of this subsection, and the resulting amount of
each type of entitlement to be auctioned. As part of this filing, the af-
filiated PGC shall provide planned outage histories for the years 1998,
1999, and 2000 for each generating unit to be used to calculate the av-
erage annual planned outage rate for each group of generating units.
Interested parties shall have 30 days in which to provide comments on
the utility’s proposed assignments. If no comments are received, the
utility’s assignment shall be deemed appropriate. If any party objects
to the utility’s proposed assignments, the commission shall determine
the appropriate assignment considering the manner in which the affili-
ated PGC expects to use such generation units.

(4) Obligations of affiliated PGC. The affiliated PGC shall
dispatch entitlements only as directed by the holder of the entitlement
in accordance with paragraph (5)(C) of this subsection. The affiliated
PGC may not refuse to dispatch the entitlement and may not curtail the
dispatch of an entitlement unless expressly authorized by this section
or directed to do so by the independent organization in order to allevi-
ate a system emergency. The affiliated PGC shall specify in its notice
provided pursuant to subsection (f)(2)(A) of this section the point on
the transmission system where energy from each entitlement is deliv-
ered to the buyer.

(5) Purchaser’s rights and duties.

(A) No possessory interest. The entitlements sold at
auction shall include no possessory interest in the unit or units from
which the power is produced.

(B) No possessory obligations. The entitlements sold at
auction shall include no obligation of a possessory owner of an interest
in the unit or units from which the power is produced.

(C) Scheduling. The purchaser shall have the right to
designate the dispatch of the entitlement, subject to paragraph (2) of
this subsection. In addition, the following scheduling limitations apply
based upon the type of capacity entitlement being scheduled.

(i) Baseload. Baseload capacity entitlements must
be scheduled at a minimum of 80% of the block size. A baseload enti-
tlement purchaser may vary the amount of energy scheduled between
80% and 100% of the block size on a day-ahead basis. Such schedule
changes must be in hourly increments of no more than +/- 10% of the
block size per hour. Baseload capacity entitlements can be scheduled
only on a day-ahead basis. Nothing in this paragraph affects the right
or obligation of the owner of a baseload entitlement to schedule the
delivery of power from the entitlement through the independent organ-
ization.

(ii) Gas - intermediate. Gas-intermediate enti-
tlements can be scheduled on a day-ahead basis. Gas-intermediate
ancillary services can be scheduled on a day-ahead or hour-ahead
basis. An entitlement must be scheduled at a minimum of 30% of
the block size, with a maximum allowable hourly swing of +/- 25%
of the block size. Other than for ancillary services, there shall be no
hour-ahead scheduling for intermediate capacity entitlements.

(iii) Gas - cyclic. Gas-cyclic entitlements shall be
scheduled consistent with the scheduling procedures developed by the
commission.

(iv) Gas - peaking. Gas-peaking entitlements shall
be scheduled consistent with the scheduling procedures developed by
the commission.

(D) Credit requirements.

(i) Standards. Entities submitting bids must satisfy
one of the following credit standards:

(I) The entity holds an investment grade credit
rating (BBB- or Baa3 from Standard and Poor’s or Moody’s respec-
tively or an equivalent);

(II) The entity provides an escrowed deposit
equal to the bid amount plus the amount that would be paid to exercise
the entitlement for the shorter of the duration of the entitlement or
three months at the minimum required dispatch;

(III) The entity provides a letter of credit or
surety bond equal to the bid amount plus the amount that would be
paid to exercise the entitlement for the shorter of the duration of the
entitlement or a rolling three-month period at the minimum dispatch
required, irrevocable for the duration of the entitlement;

(IV) The entity provides a guaranty from another
entity with an investment grade credit rating; or

(V) The entity makes other suitable arrange-
ments with the affiliated PGC, provided that the affiliated PGC makes
such arrangements available on a non-discriminatory basis.

(ii) All cash and other instruments used as credit se-
curity shall be unencumbered by pledges for collateral.

(iii) In the event the holder of the entitlement ini-
tially relied on its investment grade credit rating but subsequently loses
it during the entitlement period, the holder of the entitlement must pro-
vide alternative financial evidence within ten days.

(iv) The holder of the entitlement must notify the af-
filiated PGC of any material changes that impact the financial require-
ment contained in the credit standards.

(v) In the event the holder of the entitlement fails to
meet or continue to meet its security requirement, the entitlement shall
revert to the affiliated PGC and shall be auctioned in the next auction
for which notice can be provided of the sale of the entitlement pursuant
to subsection (f)(2)(A) of this section.

(f) Auction process.

(1) Timing issues.

(A) Frequency of auctions.

(i) Initial auction. The initial capacity auction shall
be concluded on or before September 1, 2001.

(ii) Subsequent auctions. Capacity auctions subse-
quent to the initial auction shall be concluded on March 15, 2002,
July 15, 2002, September 1, 2002, and November 15, 2002. Auctions
conducted in the years following 2002 will be concluded in the same
months and day of the month, as the auctions conducted in 2002 (or in
the event that date falls on a weekend or banking holiday, on the first
business day before the weekend or banking holiday).

(iii) Termination of the capacity auction process.
The obligation of an affiliated PGC to auction entitlements shall
continue until the earlier of 60 months after the date customer choice
is introduced or the date the commission determines that 40% or more
of the electric power consumed by residential and small commercial
customers within the affiliated transmission and distribution utility’s
certificated service area before the onset of customer choice is
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provided by nonaffiliated retail electric providers. The determination
of the 40% threshold shall be as prescribed by the commission’s rule
relating to the price to beat.

(B) Auction conclusion.

(i) Receipt of bids. In order for an affiliated PGC
that is auctioning capacity to consider a bid, the bid must be received
by that affiliated PGC by close of the round for which the bid is to be
submitted.

(ii) Concluding each individual auction. The affil-
iated PGC shall provide notice of the winning bid(s) to auction par-
ticipants and the commission by the close of business on the auction
conclusion date.

(iii) Confidentiality and posting of bids. The affili-
ated PGC shall only provide the quantities requested by bidders during
the auction. The affiliated PGC shall designate non-marketing person-
nel to evaluate the bids and persons reviewing the bids shall not disclose
the bids to any person(s) engaged in marketing activities for the affil-
iated PGC or use any competitively sensitive information received in
the bidding process. Upon announcement of the winning bids, the af-
filiated PGC shall provide the commission and all auction participants
with all of the bids, but shall not divulge the identity of any particular
bidders. Upon specific request by the commission, and under standard
protective order procedures, the utility shall provide the identity of the
bidders to the commission.

(2) Auction administration.

(A) Each auction shall be administered by the affiliated
PGC selling the entitlement. An affiliated PGC or group of affiliated
PGCs may retain the services of a qualified third-party to perform the
auction administration functions.

(B) Notice of capacity available for auction.

(i) Method of notice. At least 60 days before each
auction conclusion date, each affiliated PGC offering capacity entitle-
ments at auction shall file with the commission notice of the pending
auction. The commission shall provide on its Internet site a continually
updated list of pending auctions for each affiliated PGC subject to this
section.

(ii) Contents of notice. Such notice shall include the
auction conclusion date, the date and time by which bids must be re-
ceived for the first round, and the types, quantity (number of blocks),
congestion zone, and term of each entitlement available in that auction.
The notice shall also include the formula that will be used to adjust the
price of entitlements between rounds of the auction. The affiliated PGC
shall also specify which power generation units will be used to meet the
entitlement for each type of entitlement to be auctioned. If baseload en-
titlements are being auctioned, the utility shall also specify the fuel cost
described in subsection (e)(1)(A)(iii) of this section at the time of the
auction. If gas intermediate, gas cyclic, or gas peaking entitlements are
being auctioned, the utility shall specify the fuel service cost.

(3) Term of auctioned capacity.

(A) Initial auction. For the initial auction on September
1, 2001, each entitlement will be one month in duration, with:

(i) Approximately 20% of the entitlements auc-
tioned as two one-year strips with the strips auctioned jointly (the 12
months of 2002 and 2003),

(ii) Approximately 30% of the entitlements as one-
year strips (the 12 months of 2002), and

(iii) Approximately 20% of the entitlements as dis-
crete months for each of the 12 months of 2002 (January through De-
cember of 2002)

(iv) Approximately 30% of the entitlements as dis-
crete months for the first four months of 2002 (January through April
of 2002).

(v) Reductions in the amounts of entitlements avail-
able during the months of March, April, May, October, and November
of each calendar year shall be accounted for in the entitlements offered
as discrete months.

(B) Subsequent auctions.

(i) The auction on March 15 of a year will auction
approximately 30% of the entitlements as the discrete months of May
through August of that year.

(ii) The auction on July 15 of a year will auction ap-
proximately 30% of the entitlements as the discrete months of Septem-
ber through December of that year.

(iii) The auction on September 1 of a year will auc-
tion:

(I) Approximately 30% of the entitlements as the
one-year strips for the next year, and

(II) Approximately 20% of the entitlements as
discrete months for each of the 12 calendar months of the next year.

(iv) The auction on November 15 of a year will auc-
tion approximately 30% of the entitlements as the discrete months of
January through April of the next year.

(v) Reductions in the amounts of entitlements avail-
able during the months of March, April, May, October, and November
of each calendar year shall be accounted for in the entitlements offered
as discrete months.

(vi) In June of 2003, an evaluation will be made by
the commission as to the need for another set of two-year strips (the 24
months of 2004 through 2005). If such term is deemed to be necessary,
the next set of two-year strips will be auctioned on September 1 of 2003.
If such term is not deemed to be necessary, then subsequent auctions
will auction 50% of entitlements over one-year strips and 50% of the
entitlements as discrete months.

(C) Modification of term. If the auction is for a
one-year or two-year strip term and the affiliated retail electric
provider (REP) expects to reach the 40% load loss threshold in para-
graph (1)(A)(iii) of this subsection, the affiliated PGC may request a
shorter term strip by providing evidence of the loss of customer load.
Similarly, prior to an auction for the next four available months, an
affiliated PGC may request to not auction months in which it projects
reaching the 40% threshold. Such filings shall be made 90 days before
the auction conclusion date. An affiliated PGC that will satisfy its
auction requirements through divestiture, as described in subsection
(d) of this section may petition the commission to set an appropriate
term for entitlements. The affiliated PGC may not adjust the amount
or length of an entitlement to be auctioned except as authorized by the
commission.

(4) Quantity to be auctioned.

(A) Block size and number of blocks. The block size of
the auctioned capacity entitlement is 25 MW. The affiliated PGC shall
divide the amount determined for each product described in subsection
(e)(1) of this section by 25 to determine the number of blocks of each
type to be auctioned.
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(B) Divisibility. For purposes of the initial auction, if
the amount to be auctioned for an affiliated PGC for a particular prod-
uct is not evenly divisible by 25, the remainder shall be added to the next
highest heat-rate product available (in the order of baseload, gas-inter-
mediate, gas cyclic, and gas peaking). The remainder for the highest
heat-rate product available shall then be rounded up to 25. For subse-
quent auctions, a remainder shall be added to the product most highly
valued in the immediately preceding auction and shall increase by one
the number of entitlements of that product.

(C) Total amount. The sum of the blocks of capacity
auctioned shall total no less than 15% of the affiliated PGC’s Texas
jurisdictional installed generation capacity.

(5) Bidders. For each auction, potential bidders must pre-
qualify by demonstrating compliance with the credit requirements in
subsection (e)(5)(D)(i) of this section in advance of submission of a
bid.

(6) Bidding procedures. For purposes of this section, the
term "set of entitlements" shall refer to the pairing of a particular prod-
uct with a term. For example, a quantity of baseload products sold as a
one-year strip for 2002 would be a set of baseload-annual 2002 entitle-
ments, while a quantity of baseload products sold as the discrete month
of July 2002 in a quantity of ten would be a set of baseload- July 2002
entitlements.

(A) Method of auction. Each auction shall be a simul-
taneous, multiple round, open bid auction. Rounds shall be held open
for a reasonable amount of time to allow bidders to submit bids while
still allowing efficient conclusion of the auction.

(i) First round. For the first round of the auction,
the affiliated PGC will post the opening bid price determined in accor-
dance with paragraph (7) of this subsection for each of set of entitle-
ments available for purchase at the auction. Each bidder will specify
the number it wishes to purchase of each set of entitlements at the open-
ing bid price(s). If the total demand for a set of entitlements is less than
the available quantity of the set of entitlements, the price for each of the
entitlements in the set will be the opening bid price and each bidder in
the round will receive all of the entitlements in the set they demanded.
Any remaining entitlements of the set will be held for future auction as
noticed by the affiliated PGC in accordance with its notice given pur-
suant to paragraph (7) of this subsection.

(ii) Subsequent rounds. If the total demand for a set
of entitlements is more than the available quantity, the affiliated PGC
will adjust the price upward. Bidders shall then submit bids for the
quantities they wish to purchase of each set of entitlements at the new
price(s). Subsequent rounds shall continue until demand is less than or
equal to supply for each set of entitlements. The auction then closes
and the market clearing price for each set of entitlements is set at the
last price for which demand exceeded supply. Bidders shall then be
awarded the entitlements they demanded in the final round, plus a pro-
rata share of any entitlements they demanded in the next to last round.

(B) Activity rules.

(i) A bidder must bid in the first round for a partic-
ular entitlement to participate in subsequent rounds.

(ii) A bidder may not bid a greater quantity than it
bid in a previous round for a particular entitlement.

(C) Mechanism for auction. Each affiliated PGC shall
conduct the auction over the internet on a secure web page(s) and shall
assign a password and bidder’s number to each entity that has satisfied
the credit requirements in this section.

(7) Establishment of opening bid price. Within 60 days of
the effective date of this section, the affiliated PGC may file with the
commission a methodology for determining an opening bid price for
each type of entitlement, if needed, based on the utility’s expected vari-
able cost of operation, but excluding any return on equity. The opening
price may not include any cost included in the fuel price to be paid
by entitlement winners, nor any cost being recovered by its affiliated
transmission and distribution utility through non-bypassable delivery
charges, but may recover variable costs not included in the fuel prices,
such as fuel service costs and start-up fees. Parties shall have 30 days
after filing to challenge the methodology. In the notice provided pur-
suant to paragraph (2)(B)(i) of this subsection, the affiliated PGC may
make available an opening bid price calculated pursuant to the commis-
sion-approved methodology for each type of entitlement to be offered
for sale at auction. The affiliated PGC shall not be obligated to accept
any bid for a product less than the opening bid price, but shall notify
the commission that the opening bid price was not met. The affiliated
PGC shall, in its notice, propose an auction of additional entitlements
of the products for which the minimum bid was met in order to comply
with the 15% requirement.

(8) Results of the auction. The results of the auction shall
be simultaneously announced to all bidders by posting on the affiliated
PGC’s auction web site with posting of the market clearing price for
each set of entitlements.

(g) Resale of entitlement. The winners of an entitlement may
resell the entitlement (or portions thereof) to any eligible purchaser ex-
cept the affiliated REP of the affiliated PGC that originally auctioned
the entitlement. The third party must meet the same credit require-
ments that had been required of the initial bid winner. Alternatively, a
winner may assign the entitlement to a third party that does not meet
the associated credit requirements provided that the original winner re-
tains all payment and other related obligations. Owners of entitlements
may direct the dispatch of those entitlements to any lawful purchaser
of electricity, including the affiliated REP.

(h) True-up process.

(1) For each month beginning on February 1, 2002 to the
month following the date a final order is issued in the PURA §39.262
proceeding, the affiliated PGC shall reconcile, and either credit or bill
to the transmission and distribution utility, any difference between the
price of power obtained through the capacity auctions under this sec-
tion and the power cost projections that were employed for the same
time period in the Excess Cost over Market (ECOM) model to estimate
stranded costs for the affiliated PGC in the PURA §39.201 proceeding.

(2) An affiliated PGC that does not have stranded costs de-
scribed by PURA §39.254 is not required to comply with paragraph (1)
of this subsection.

(i) True-up process for electric utilities with divestiture. If an
affiliated PGC meets its capacity auction requirements through a di-
vestiture as allowed by subsection (d) of this section, the proceeds of
the divestiture shall be used for purposes of the true-up calculation.

(j) Modification of auction procedures or products. Upon a
finding by the commission that the auction procedures or products re-
quire modification to better value the products or to better suit the needs
of the competitive market, the commission may, by order, modify the
procedures or products detailed in this rule.

(k) Contract terms. Parties shall utilize a standard agreement
adopted by the commission in detailing the terms, conditions, and obli-
gations of the selling and buying parties.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 15,

2000.

TRD-200008721
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: January 4, 2001
Proposal publication date: September 15, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
PART 6. TEXAS MOTOR VEHICLE
BOARD

CHAPTER 105. ADVERTISING
16 TAC §§105.2, 105.3, 105.7, 105.9, 105.13, 105.19, 105.20,
105.24, 105.26, 105.31

The Motor Vehicle Board of the Texas Department of Trans-
portation adopts amendments to §§105.2-105.3, 105.7, 105.9,
105.13, 105.19-105.20, 105.24, 105.26, and 105.31 of Chapter
105, Advertising Rules, as published in the August 4, 2000
issue of the Texas Register (25 TexReg 7293). Section 105.24
is adopted with changes. The sections set guidelines for truthful
and accurate practices in the advertisement of motor vehicles.
Sections 105.2-105.3, 105.7, 105.9, 105.13, 105.19-105.20,
105.26, and 105.31 are adopted without changes and will not
be republished.

The proposals concerning amendments to Sections 105.10,
105.21 and 105.28 are withdrawn. Proposed amendments
to these sections will be republished for comment in the near
future. The proposal concerning new §105.18, Licensee
Identification, requiring licensees to include license numbers in
advertising, is withdrawn and will not be republished.

General changes to rule language.

The Motor Vehicle Commission was renamed the Motor Vehicle
Board in 1992. The amendments change all references from
"Commission" to "Board" in §§105.3, 105.19 and 105.31. Other
proposals correct grammar and simplify language so it is more
easily understood.

Other changes specific to each section.

Changes to §105.2 state that any false, misleading or decep-
tive advertising may be found a violation of the Texas Motor Ve-
hicle Commission Code, regardless of whether the misleading
or deceptive advertising is specifically enumerated in Chapter
105. The amendment to §105.3 eliminates redundant concepts
already contained in §105.2.

Amendments to §105.7 prohibit advertising greater allowances
for trade-ins or better deals because of large sales volumes un-
less the dealer can show such is the case. Changes to §105.9
more clearly describe the types of taxes and fees that may be
excluded from the advertised price of a vehicle.

The purpose of §105.13 is to clarify the Board’s policy that deal-
ers are prohibited from advertising a guaranteed allowance for

a trade-in. Changes to §105.13 clarify the intent of the section
by exchanging the word "used" (in advertising) for the word "fea-
tured" (in advertising).

Section 105.20, Manufacturer and Distributor Rebates, is rewrit-
ten for clarity without changing the substance of the rule. Manu-
facturers and distributors must still disclose any dealer contribu-
tions to rebates, or interest or finance charge reductions.

Changes to §105.24 include rewriting for clarity and adding
more examples of acceptable advertising concerning dealer
discounts, savings claims and rebates. The Board agreed
that advertisements should show the difference between the
dealer’s sale price and a converter’s total suggested list or
retail price, in addition to the previous language requiring these
differences be shown between a dealer’s sale price and a
manufacturer’s or distributor’s price. The section was amended
to require comparisons with a converter’s total suggested list or
retail price.

The changes to §105.26(a) clarify the payment information that
must be included when advertising a vehicle available for lease.

The amendments to Chapter 105 will result in stronger protec-
tion of the public and dealers from those dealers who engage
in false, deceptive or misleading practices, as well as better un-
derstanding by licensees required to comply with the rules. The
amendments describe how an entity may advertise without vi-
olating the provisions of the Texas Motor Vehicle Commission
Code (Article 4413(36), §3.05(b), Vernon’s Texas Civil Statutes)
that require truthful and accurate advertising for the benefit of the
citizens of this state.

Comments concerning §105.24 favored including converter
prices when comparing a dealer’s sales price with a manu-
facturer’s or distributor’s suggested list or retail price. It was
clarified that converters will have to provide suggested list or
retail price information to dealers, just as manufacturers and
distributors do. No comments were received regarding any of
the other adopted amendments. Comments were received from
the Texas Automobile Dealer’s Association.

The amendments are adopted under the Texas Motor Vehicle
Commission Code, §3.06, which provides the Board with author-
ity to adopt and amend rules as necessary and convenient to ef-
fectuate the provisions of this act.

Texas Motor Vehicle Commission Code Section 3.05(b) is af-
fected by the amendments.

§105.24. Savings Claims; Discounts.
(a) A savings claim or discount offer is prohibited except to

advertise a new motor vehicle, and the advertisement must show the
difference between the dealer’s sale price and the manufacturer’s, dis-
tributor’s or converter’s total suggested list or retail price.

(1) If a savings claim or discount offer includes only a
dealer discount, the advertisement shall disclose that the discount is
from the MSRP. The following is an acceptable format for advertising
a dealer discount: "$2,000 discount off MSRP".

(2) A savings claim or discount offer that includes a man-
ufacturer’s customer rebate must disclose the amount of the rebate as
well as the amount of the dealer’s discount. The following is an accept-
able format for advertising a savings claim with a rebate and a dealer
discount: "$2,000 savings off MSRP ($1,500 dealer discount and $500
rebate.)".

(3) If a savings claim discloses a manufacturer’s option
package discount, then that discount must be disclosed prior to the
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discount off MSRP. The savings claim shall be advertised as a total
savings. The following is an acceptable format for advertising a total
savings claim: "Total Savings $3,000 ($1,000 option package discount,
$1,500 dealer discount off MSRP, and $500 rebate)".

(b) The featured savings claim or discount offer for a new mo-
tor vehicle, when advertised, must be the savings claim or discount
which is available to any and all members of the buying public.

(c) If an option that is added by a dealer is not a factory-avail-
able option, a savings claim may not be advertised on that vehicle. If
a dealer has added an option obtained from the manufacturer or dis-
tributor of the motor vehicle and disclosed the option and its factory
suggested retail price on a dealership addendum, the dealer may adver-
tise a savings claim on that vehicle as long as the option is listed, and
the difference is shown between the dealer’s sale price and the factory
suggested retail price of the vehicle including the factory available op-
tion.

(d) Statements such as "up to," "as much as," "from," shall not
be used in connection with savings or discount claims.

(e) No person may advertise a savings claim or discount offer
on used motor vehicles.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008744
Brett Bray
Director
Texas Motor Vehicle Board
Effective date: January 7, 2001
Proposal publication date: August 4, 2000
For further information, please call: (512) 416-4899

♦ ♦ ♦
CHAPTER 111. GENERAL DISTINGUISHING
NUMBERS
16 TAC §111.8

The Texas Motor Vehicle Board adopts amendments to §111.8
of Chapter 111, General Distinguishing Numbers, as published
in the September 1, 2000 issue of the Texas Register (25 TexReg
8569). The appendices of §111.8 are amended to clarify instruc-
tions about printing requirements for printers of temporary tags.
The amendments are adopted without changes and will not be
republished.

The amendments add advisory language to Appendices A-2
and D-2 that makes it clear to printers of license tags that
they must enter into a licensing agreement with the Texas
Department of Transportation (TxDOT) to print temporary tags
for dealers and converters. This language is already on the
instructions for buyer’s tags and these amendments make the
instructions uniform for all tags authorized by this subsection.
In addition, language notifying printers of the requirement for
using copyrighted TxDOT logos is added to Appendices A-2,
B-2, B-4, C-2, and D-2. The effect of the rule will be a clearer
understanding of the requirements for a printer wishing to print
temporary tags.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under the Texas Motor Vehicle
Commission Code, §3.06, which provides the Board with author-
ity to amend rules as necessary and convenient to effectuate the
provisions of this act.

Texas Motor Vehicle Commission Code Section 4.01 and
Transportation Code Sections 503.062, 503.0625, 503.063, and
503.067 - 503.069 are affected by the amendments.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008745
Brett Bray
Director
Texas Motor Vehicle Board
Effective date: January 7, 2001
Proposal publication date: September 1, 2000
For further information, please call: (512) 416-4899

♦ ♦ ♦
PART 8. TEXAS RACING
COMMISSION

CHAPTER 321. PARI-MUTUEL WAGERING
SUBCHAPTER C. SIMULCAST WAGERING
DIVISION 2. SIMULCASTING AT HORSE
RACETRACKS
16 TAC §321.234

The Texas Racing Commission adopts an amendment to
§321.234 without changes to the proposed text as published in
the November 3, 2000 issue of the Texas Register (25 TexReg
10866) and the amendment will not be republished. The
amendment deletes the requirement that a pari-mutuel horse
track set aside and pay to the breed registries 10% of the gross
amount the track receives from exporting its simulcast races to
out-of-state locations.

The amendment was presented to the Commission as a petition
for rulemaking by representatives of Lone Star Park at Grand
Prairie, Retama Park, and Sam Houston Race Park. Based
on the petitioners’ oral testimony before the Commission, the
racetracks seek to have any future payments set by a negoti-
ated agreement between the breed registries and the racetracks.
Therefore, subsections (c) and (d) would no longer be necessary.
The amendment would also capitalize the word "commission" to
conform to rule style.

Oral comment was received at the December 12 Commission
meeting. Representatives for the Class 1 racetracks expressed
their support for the amendment. Lone Star Park at Grand Prairie
indicated the rule without amendment would be invalid as it may
exceed the Commission’s statutory authority. A representative
of the Texas Thoroughbred Association expressed support for
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amendment. He expressed TTA’s satisfaction with the distri-
bution as provided in their agreement with the associations. A
representative of the Texas Quarter Horse Association opposed
this amendment. TQHA asserted these funds were previously
promised to the breed registries but had not yet been paid.

The amendment is adopted under the Texas Civil Statutes, Arti-
cle 179e, §3.02, which authorizes the Commission to adopt rules
for conducting racing with wagering and for administering the
Texas Racing Act; §6.06 which authorizes the Commission to
adopt rules on all matters relating to the operation of racetracks;
and §11.011, which authorizes the Commission to adopt rules to
regulate pari-mutuel wagering.

The proposed amendment implements Texas Civil Statutes, Ar-
ticle 179e.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 13,

2000.

TRD-200008666
Judith L. Kennison
General Counsel
Texas Racing Commission
Effective date: January 2, 2001
Proposal publication date: November 3, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 9. TEXAS STATE BOARD OF
MEDICAL EXAMINERS

CHAPTER 161. GENERAL PROVISIONS
22 TAC §161.5

The Texas State Board of Medical Examiners adopts new
§161.5, regarding general provisions, without changes to the
proposed text as published in the November 10, 2000, issue of
the Texas Register (25 TexReg 11229).

The proposed new section will clarify that the board is in compli-
ance with Americans With Disabilities Act requirements.

No comments were received regarding adoption of the new sec-
tion.

The new section is adopted under the authority of the Occupa-
tions Code, §153.001, which provides the Texas State Board of
Medical Examiners to adopt rules and bylaws as necessary to:
govern its own proceedings; perform its duties; regulate the prac-
tice of medicine in this state; and enforce this subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008738

F. M. Langley, DVM, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: January 7, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 173. PHYSICIAN PROFILES
22 TAC §173.1

The Texas State Board of Medical Examiners adopts an amend-
ment to §173.1, regarding physician profiles, without changes to
the proposed text as published in the November 10, 2000, issue
of the Texas Register (25 TexReg 11231).

The proposed amendment will allow the release of certain infor-
mation on the physician profile to be optional.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the authority of the Occupa-
tions Code, §153.001, which provides the Texas State Board of
Medical Examiners to adopt rules and bylaws as necessary to:
govern its own proceedings; perform its duties; regulate the prac-
tice of medicine in this state; and enforce this subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008739
F. M. Langley, DVM, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: January 7, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 199. PUBLIC INFORMATION
22 TAC §§199.1 - 199.4

The Texas State Board of Medical Examiners adopts amend-
ments to §§199.1-199.4, regarding public information, without
changes to the proposed text as published in the November 10,
2000, issue of the Texas Register (25 TexReg 11232).

The proposed amendments will correct the name of the Public
Information Committee to the Public Information/Profile Commit-
tee and make other miscellaneous administrative corrections.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under the authority of the Occu-
pations Code, §153.001, which provides the Texas State Board
of Medical Examiners to adopt rules and bylaws as necessary
to: govern its own proceedings; perform its duties; regulate the
practice of medicine in this state; and enforce this subtitle.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008740
F. M. Langley, DVM, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: January 7, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 305-7016

♦ ♦ ♦
PART 20. TEXAS COMMISSION ON
PRIVATE SECURITY

CHAPTER 430. COMMISSIONED
OFFICERS/PERSONAL PROTECTION
OFFICERS
22 TAC §430.50

The Texas Commission on Private Security adopts an amend-
ment to §430.50 concerning Commissioned Security Officers
and Personal Protection Officers without changes to the pro-
posed text as published in the November 10, 2000, issue of the
Texas Register (25 TexReg 11233).

The Texas Commission on Private Security and Commission
members reviewed suggestions and recommendations from in-
dividuals and various trade associations to clarify the require-
ments for security guard uniforms.

The adoption of the amendment will serve to clarify the require-
ments for commissioned security guard uniforms and add non-
commissioned security guard uniform requirements.

No comments were received regarding this section.

The amendment is adopted under 4413(29bb) V.A.C.S., Section
11. (a) (3) which provides the Texas Commission on Private Se-
curity with the authority "to promulgate all rules and regulations
necessary in carrying out the provisions of this Act."

The following is the statute that is affected by these rules: Texas
Civil Statutes, Article 4413(29bb).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 14,

2000.

TRD-200008687
Dr. Jerry L. McGlasson
Director
Texas Commission on Private Security
Effective date: January 3, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 463-5545

♦ ♦ ♦
CHAPTER 435. REGISTRANTS
22 TAC §435.1

The Texas Commission on Private Security adopts an amend-
ment to §435.1 concerning Registrants with deletions of a por-
tion of the text as published in the November 10, 2000, issue of
the Texas Register (25 TexReg 11234).

The Texas Commission on Private Security and Commission
members reviewed suggestions and recommendations from in-
dividuals and various trade associations to clarify the employ-
ment requirements for a registrant of a licensed company.

The adoption of the amendment will serve to clarify the employ-
ment requirements for a registrant of a licensed company.

No comments were received regarding this section.

The amendment is adopted under 4413(29bb) V.A.C.S., Section
11. (a) (3) which provides the Texas Commission on Private Se-
curity with the authority "to promulgate all rules and regulations
necessary in carrying out the provisions of this Act."

The following is the statute that is affected by these rules: Texas
Civil Statutes, Article 4413(29bb).

§435.1. Employment Requirements.

(a) A registrant or commissioned security officer of a licensed
company must meet the specifications defined by the Internal Revenue
Service as an "employee."

(b) A licensee shall not make application for any person know-
ing that the conditions of that person’s employment do not conform to
Subsection (a) of this Section.

(c) In the public interest and to ensure the good conduct of
applicants for a registration or a security officer commission, they shall
meet the requirements of Section 14 of the Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 14,

2000.

TRD-200008685
Dr. Jerry L. McGlasson
Director
Texas Commission on Private Security
Effective date: January 3, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 463-5545

♦ ♦ ♦
CHAPTER 440. CONTINUING EDUCATION
22 TAC §440.1

The Texas Commission on Private Security adopts an amend-
ment to §440.1 concerning Continuing Education with a change
in one word to the proposed text as published in the November
10, 2000, issue of the Texas Register (25 TexReg 11234).
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The Texas Commission on Private Security and Commission
members reviewed suggestions and recommendations from in-
dividuals and various trade associations to clarify the continuing
education requirements for registrants.

The adoption of the amendment will serve to clarify continuing
education requirements for registrants and include continuing
education requirements for additional registrants.

Comments were reviewed from an individual suggesting possi-
ble additions to the amendment to include continuing education
requirements for instructors. The agency staff and Commission
members will review the suggestions for possible future action.

The amendment is adopted under 4413(29bb) V.A.C.S., Section
11. (a) (3) which provides the Texas Commission on Private Se-
curity with the authority "to promulgate all rules and regulations
necessary in carrying out the provisions of this Act."

The following is the statute that is affected by these rules: Texas
Civil Statutes, Article 4413(29bb).

§440.1. Continuing Education Courses.

(a) A license may not be renewed until the required minimum
hours of Commission-approved continuing education credits have been
obtained in accordance with the Act and Commission Rules. Proof of
the required continuing education must be maintained by the employer
and contained in the personnel file of the registrant’s employing com-
pany.

(1) all registrants not specifically addressed in this section
shall complete a total of eight hours of continuing education, seven
hours of which must be in subject matter that relates to the type of
registration held, and one hour of which must cover ethics.

(2) private investigators and managers of Class A and Class
C licenses shall complete a total of 12 hours of continuing education,
11 hours of which must be in subject matter that relates to the type of
registration held, and one hour of which must cover ethics.

(3) alarm system monitors shall complete four hours of
continuing education in subject matter that relates to the duties and
responsibilities of an alarm system monitor. Alarm system installers,
alarm system salespersons and managers of alarm system companies
shall complete eight hours of continuing education that relates to their
duties.

(4) commissioned security officers and personal protection
officers shall complete six hours of continuing education. Continu-
ing education for commissioned security officers and personal protec-
tion officers must be taught by schools and instructors approved by the
Commission to instruct commissioned security officers as defined in §
20 of the Act. Commissioned security officers shall submit a firearms
proficiency certificate along with their renewal application.

(5) non-participating owners, partners, shareholders, non-
commissioned security officers and administrative support personnel
are specifically exempted from the continuing education requirements.

(6) all registrants shall indicate they have completed the re-
quired minimum hours of Commission-approved continuing education
credits on their application for renewal. Renewal application shall also
include name of school, school number, seminar number, seminar date
and credits earned.

(7) continuing education schools shall report attendees of
continuing education classes to the Commission within 30 days of class
completion. This report shall include the school number, instructor

number, date and location of school in addition to the following in-
formation for each participant: name, SSN and continuing education
credit earned.

(b) Continuing education instructors shall provide a certificate
of completion to each person successfully completing the continuing
education course within seven days after the date of course completion.

(1) The continuing education certificate of completion
shall contain:

(A) the name and social security number of the person
attending the course;

(B) the title and topic of the course;

(C) the number of hours of instruction provided;

(D) the signature of the instructor; or

(E) any information deemed necessary by the Director.

(2) The manager of a commissioned security officer train-
ing school conducting a continuing education course for commissioned
security officers shall provide a certificate of completion to each person
successfully completing the course within seven days after the date the
course was completed.

(3) The certificate of completion for commissioned secu-
rity officers shall contain:

(A) the name and social security number of the person
attending the course;

(B) the title and topic of the course;

(C) the number of hours of instruction provided;

(D) the signature of the instructor and school Director;
and

(E) any information deemed necessary by the Director.

(c) To receive Commission approval, a continuing education
course shall contain instruction relating to one or more of the following:

(1) Investigative procedures and practices;

(2) Business practices;

(3) Legal aspects of private investigation or private secu-
rity;

(4) Ethical aspects of private investigation or private secu-
rity;

(5) Handgun proficiency as defined under Section 20 of the
Act; and/or

(6) Any other course of instruction approved by the Direc-
tor.

(d) To receive Commission approval, a continuing education
course shall contain at least one clock hour of instruction.

(e) The Director shall approve courses for continuing educa-
tion that are determined to meet the qualifications of these rules and the
Act. Such courses may be provided for and taught by any organization
or person that, in the Director’s discretion, has the education, knowl-
edge and experience to provide such information. A person wishing
to conduct a continuing education course must provide the Director a
description of the contents of the curriculum and the qualifications of
any instructor. The Director shall inform the person wishing to con-
duct the course of the approval or disapproval within 10 working days
of receiving the request. The Director may delegate this responsibility
to other employees of the Commission.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 14,

2000.

TRD-200008684
Dr. Jerry L. McGlasson
Director
Texas Commission on Private Security
Effective date: January 3, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 463-5545

♦ ♦ ♦
CHAPTER
446. SCHOOLS/INSTRUCTORS/TRAINING
22 TAC §§446.8, 446.15 - 446.17

The Texas Commission on Private Security adopts an amend-
ment to §446.8 and §§446.15-446.17 concerning Schools/In-
structors/Training without changes to the proposed text as pub-
lished in the November 10, 2000, issue of the Texas Register (25
TexReg 11235).

The Texas Commission on Private Security and Commission
members reviewed suggestions and recommendations from in-
dividuals and various trade associations to clarify the training re-
quirements for commissioned security officers.

The adoption of the amendment will serve to clarify firearm train-
ing requirements for commissioned security officers.

No comments were received regarding this section.

The amendment is adopted under 4413(29bb) V.A.C.S., Section
11. (a) (3) which provides the Texas Commission on Private Se-
curity with the authority "to promulgate all rules and regulations
necessary in carrying out the provisions of this Act."

The following is the statute that is affected by these rules: Texas
Civil Statutes, Article 4413(29bb).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 14,

2000.

TRD-200008686
Dr. Jerry L. McGlasson
Director
Texas Commission on Private Security
Effective date: January 3, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 463-5545

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

PART 1. TEXAS DEPARTMENT OF
HEALTH

CHAPTER 29. PURCHASED HEALTH
SERVICES
SUBCHAPTER D. MEDICAID HOME HEALTH
SERVICES
25 TAC §29.307

On behalf of the State Medicaid Director, the Texas Department
of Health (department) submits adoption of the repeal of
§29.307, concerning reimbursement methodology for home
health services. The repeal is adopted without changes to the
proposed text as published in the August 25, 2000, issue of the
Texas Register (25 TexReg 8132).

The rule is being repealed because it is unnecessary. The Texas
Government Code §531.021, as amended in 1997, 75th Legisla-
ture, gave the Health and Human Services Commission respon-
sibility to establish rules and standards regarding the setting of
Medicaid rates, fees and charges. The Health and Human Ser-
vices Commission currently maintains rules to govern Medicaid
home health services, making this repeal necessary.

No comments were received on the proposal during the com-
ment period.

The repeal of this rule is in accordance with the Human
Resources Code, §32.021 and the Texas Government Code,
§531.021, which provides the Health and Human Services
Commission with the authority to adopt rules to administer the
state’s medical assistance program. Rules are submitted by the
Texas Department of Health under its agreement with the Health
and Human Services Commission to operate the purchased
health services program as authorized by Acts of the 72nd
Legislature, First Called Session, Chapter 15, §1.07, (1991).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 15,

2000.

TRD-200008726
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: January 4, 2001
Proposal publication date: August 25, 2000
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER L. GENERAL ADMINISTRA-
TION
25 TAC §29.1118

On behalf of the State Medicaid Director, the Texas Department
of Health (department) adopts an amendment to §29.1118, con-
cerning provider re-enrollment in the Medicaid Program, with-
out changes to the proposed text as published in the August 25,
2000, issue of the Texas Register (25 TexReg 8133), and there-
fore the section will not be republished.

The 76th Legislative Session, 1999, passed House Bills 2641
and 2896, which grants an extension to the original Senate Bill
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30 law date of September 1, 1999 to September 1, 2000, due to
implementation of an electronic method of re-enrolling. House
Bill 2896 allows for a further extension to ensure a significant
number of providers re-enroll in the Texas Medicaid Program.
In accordance with this section of House Bill 2896, the Texas
Department of Health is extending the deadline to December 31,
2000.

The department received no public comments during the com-
ment period regarding adoption of the proposed amendment.

The amendment is adopted under the Human Resources Code,
§32.021 and the Texas Government Code, §531.021, which pro-
vide the Health and Human Services Commission with the au-
thority to adopt rules to administer the state’s medical assis-
tance program. Rules are submitted by the Texas Department of
Health under its agreement with the Health and Human Services
Commission to operate the purchased health services program
as authorized by Acts of the 72nd Legislature, First Called Ses-
sion, Chapter 15, §1.07, (1991).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008742
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: January 7, 2001
Proposal publication date: August 25, 2000
For further information, please call: (512) 458-7236

♦ ♦ ♦
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 3. LIFE, ACCIDENT AND HEALTH
INSURANCE AND ANNUITIES
SUBCHAPTER I. VARIABLE LIFE
INSURANCE
28 TAC §3.803

The Commissioner of Insurance adopts amendments to §3.803
concerning variable life insurance. Amended §3.803 is adopted
without changes to the proposal as published in the November
3, 2000 issue of the Texas Register (25 TexReg 10871), and will
not be republished.

Amended §3.803 is necessary to eliminate the requirement that
insurers file with the commissioner, prior to any distribution, all
variable life insurance sales, advertising and descriptive mate-
rial. It will also eliminate the requirement that insurers file with
the commissioner any revised versions of such sales, advertis-
ing and descriptive material already filed with the commissioner.
Such requirements are no longer necessary for the effective and
efficient administration and regulation of variable life insurance.

Amended §3.803 is necessary to streamline the requirements of
insurers authorized to issue variable life insurance, and facilitate
the issuance and distribution of variable life insurance sales, ad-
vertising and descriptive material by eliminating the prior filing
requirement, while keeping in place all other regulatory require-
ments and consumer protections.

Comment: A commenter expressed support for the amended
section.

Agency Response: The department appreciates the com-
menter’s support.

For: State Farm Insurance Company.

The amendment is adopted under the Insurance Code Articles
3.75 and 21.21 and §36.001. Article 3.75, §8 provides that the
commissioner may establish such rules or limitations which are
fair and reasonable as may be appropriate for the augmentation
and implementation of this article, including disclosure require-
ments. Article 21.21, §13 authorizes the commissioner to pro-
mulgate and enforce reasonable rules as necessary to accom-
plish the regulation of trade practices in the business of insur-
ance. Section 36.001 authorizes the commissioner of insurance
to adopt rules for the conduct and execution of the powers and
duties of the department only as authorized by statute.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 15,

2000.

TRD-200008720
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: January 4, 2001
Proposal publication date: November 3, 2000
For further information, please call: (512) 463-6327

♦ ♦ ♦
CHAPTER 19. AGENTS’ LICENSING
SUBCHAPTER R. UTILIZATION REVIEW
AGENTS
28 TAC §§19.1703, 19.1708, 19.1715

The Commissioner of Insurance adopts amendments to
§§19.1703, 19.1708, and 19.1715 concerning requirements for
prospective, concurrent, and retrospective reviews of mental
health treatment provided under a health insurance policy or
health benefit plan. The amendments are adopted with changes
to the proposed text of all three sections as published in the
September 29, 2000 issue of the Texas Register (25 TexReg
9861).

These amendments are necessary to implement Senate Bill 569
(Acts 1999, 76th Leg., ch. 579, p. 3119, eff. Sept. 1, 1999),
which amended Insurance Code Article 21.58A, §4, regarding
observation of mental health therapy and review of a mental
health therapist’s notes, and to address numerous inquiries to
the department requesting clarification of the permissible scope
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and contents of medical record summaries and of the term "men-
tal health therapist" which is used in Senate Bill 569 and cur-
rent §19.1708(f). The amendments are also necessary to ex-
tend to patients whose mental health treatments are reviewed
retrospectively the same confidentiality protections afforded to
patients whose treatments are prospectively or concurrently re-
viewed.

In response to comments, changes have been made to the
proposed sections as published. The changes are: (i) The
term "medical record summary" defined in §19.1703(19) has
been changed to "mental health medical record summary," and
the definition has been changed to clarify that the term means
a summary of process or progress notes that are relevant to
understanding the patient’s need for treatment of a mental or
emotional condition or disorder. These changes are made for
consistency with Senate Bill 569 and to clarify that the rules
carry out the intent of Senate Bill 569 with regard to mental
health records. As a result of this change in terminology from
"medical record summary" to "mental health medical record
summary," the term "medical record summary" in §19.1708(f)(1)
and §19.1715(c)(1) is also changed to "mental health medical
record summary." (ii) The definition of "retrospective review"
in §19.1703(30) is changed to clarify that retrospective review
does not include a post-service review of a service upon which
prospective or concurrent review had already been performed.

The amendments to §19.1703 define the terms "mental health
medical record summary," "mental health therapist," "mental or
emotional condition or disorder" and "retrospective review." The
amendments to §19.1708 provide that the prohibition against re-
quiring, as a condition of treatment, approval or for any other
reason, a mental health therapist’s process or progress notes
extends to an oral, electronic, facsimile, or written submission
of such notes. The amendments also provide that the utiliza-
tion review agent is not precluded from requiring the submission
of a patient’s mental health medical record summary or medical
records and/or process or progress notes that relate to treatment
of non-mental or non-emotional conditions or disorders. The
amendments to §19.1715 extend the confidentiality protections
provided in §19.1708(f) and Senate Bill 569 to patients whose
mental health treatment under a health insurance policy or a
health benefit plan are reviewed retrospectively.

For: Office of Public Insurance Counsel and Harris Methodist.

For with changes: Texas Hospital Association, Pacificare, and
a member company of the Texas Association of Insurance Offi-
cials.

Against: None.

General

Comment: Two commenters expressed support for the proposal
as published.

Response: The department appreciates the commenters’ sup-
port.

Comment: One commenter stated that §19.1702(c)(3)(B) ap-
pears to extend the utilization review rules to Medicaid managed
care, and requested clarification on the applicability of these
rules to HMOs that perform review under their contracts with the
Medicaid program.

Response: The rules apply to HMOs that perform review under
their contracts with the Medicaid program. The Insurance Code
Article 21.58A §14(g) provides that an HMO that contracts with

the Health and Human Services Commission or an agency op-
erating part of the state Medicaid managed care program to pro-
vide health care services to recipients of medical assistance un-
der Chapter 32 of the Human Resources Code, is subject to Ar-
ticle 21.58A. When an HMO performs utilization review, it must,
as a condition of licensure comply with Article 21.58A, (except
§3 and §10) and rules promulgated by the Commissioner for ap-
propriate verification and enforcement of compliance. Section
19.1702(c)(3)(B) clarifies that reviews performed for the Texas
Medicaid Program by HMOs that contract with the Health and
Human Services Commission or an agency operating part of the
state Medicaid managed care program to provide health care
services to recipients of medical assistance under any program
of the Texas Department of Mental Health and Mental Retarda-
tion shall comply with rules related to HMOs performing utiliza-
tion review.

§19.1703(19) Definition of "Medical record summary"

Comment: One commenter recommended that
§19.1703(19)(B)(ii) be changed to read "current or proposed
treatment intervention" to clarify that treatment intervention
includes care that is being provided at the time the request for
information is made by the payor or agent as well as proposed
treatments.

Response: The department recognizes the commenter’s con-
cerns but believes that the requested change is redundant and
therefore unnecessary. The treatment plan includes treatment
intervention, which by its very nature encompasses current and
proposed treatment, and a discharge plan, which addresses
post-discharge treatment.

Comment: One commenter recommended that
§19.1703(19)(B)(iii) be changed to read "general
characterization of patient behaviors or thought processes
that affect the level of care needs, including danger to self or
others, or psychosis". The commenter stated that the change is
necessary to clarify the characterization of a patient’s mental
condition.

Response: The department does not believe that the requested
change is necessary. The term "diagnosis" in §19.1703(19)(B)(i)
and the phrase "general characterization of patient behaviors
or thought processes that affect level of care needs" in
§19.1703(19)(B)(iii) are broad enough to include psychosis
and danger to self and others. Additionally, the department is
concerned that by including the specific conditions proposed by
the commenter the rule may be read to limit what is included in
the treatment plan.

Comment: One commenter recommended that §19.1703(19)(B)
be changed to add a clause (v) to provide that the treatment plan
include "patient goals and criteria to be met prior to termination
of the discharge plan." This change is recommended to assist
the utilization review agent to better assess the progress of the
patient and to evaluate or determine if changes to the treatment
plan are necessary or appropriate.

Response: The department disagrees. The rules define "treat-
ment plan" on the basis of what is currently included in such a
plan. To include the requested elements as part of the treatment
plan would impose requirements on mental health therapists that
are not in accordance with the ordinary course of business or
professional practice. Therefore, the imposition of these addi-
tional requirements could be considered a substantive change
in the proposed rule which would require republication.
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Comment: One commenter stated concern that proposed
§19.1715 may apply to retrospective reviews of medical ne-
cessity under a health insurance policy or plan regardless
of whether a utilization review agent is involved. Requiring
providers to provide a summary rather than actual medical
records is likely to encourage or enable exaggeration or fraud
in instances where there is information in the actual records
that the provider knows would be likely to cause the insurer
to not cover the claim. The commenter recommended that
the "medical record summary" as defined in §19.1703(19)
require, at an absolute minimum, patient history information,
including the onset and duration of the condition or disorder, the
symptoms manifested, a description of any prior episodes of the
condition or disorder, and a description of any prior treatment
for the same or any other mental or emotional conditions or
disorders. This would better assure that the information is
complete and accurate.

Response: The department disagrees with the requested
change but agrees that a change is needed to address the
commenter’s concerns. For consistency with Senate Bill 569
the definition of "medical record summary" in §19.1703(19) has
been changed to a summary of process or progress notes that
are relevant to understanding the patient’s need for treatment
of a mental or emotional condition or disorder. It is the depart-
ment’s position that the rule does not preclude the utilization
review agent or health carrier from obtaining the patient history
information specified by the commenter. In addition, to clarify
that the rules reflect the intent of Senate Bill 569 with regard
to mental health records, the term "medical record summary"
in §19.1703(19), §19.1708(f)(1), and §19.1715(c)(1) has been
changed to "mental health medical record summary."

§19.1703(30) Definition of "Retrospective review"

Comment: One commenter stated that any review of the medi-
cal necessity or appropriateness of treatment should be subject
to the utilization review rules and the limitations on the disclo-
sure of mental health information required by Senate Bill 569,
regardless of when performed or whether prospective or concur-
rent review has been previously conducted. Under the proposed
definition of retrospective review, the prohibition on disclosure
of mental health information required by §19.1715(c) would not
be applicable to review done subsequent to prospective or con-
current review. To afford the same confidentiality protections to
mental health information regardless of the timing of the review,
the commenter recommended that §19.1703(30) be changed to
"a system in which review of the medical necessity and appro-
priateness of health care services provided to an enrollee is per-
formed subsequent to the completion of such health care ser-
vices. Retrospective review includes reviews that are conducted
subsequent to prospective or concurrent reviews for medical ne-
cessity and appropriateness."

Response: The department agrees that clarification is neces-
sary and has revised §19.1703(30) to clarify that retrospective
review does not include a post-service review of a service upon
which prospective or concurrent review had already been per-
formed. By excluding such reviews from the definition of retro-
spective review, the department is not excluding any category of
review from the utilization review rules. Instead, the department
is clarifying that such reviews are considered to be prospective or
concurrent as a continuation of the previous review for the same
services. The limitations on disclosure of mental health informa-
tion required by Senate Bill 569 apply to all utilization reviews,
whether they be prospective, concurrent, or retrospective.

The amendments are adopted under the Insurance Code Article
21.58A and §36.001. Article 21.58A, §4(o) prohibits a utilization
review agent from requiring, as a condition of treatment, approval
or for any other reason, the observation of a psychotherapy ses-
sion or the submission or review of a mental health therapist’s
process or progress notes but allows the agent to require sub-
mission of a patient’s mental health medical record summary.
Article 21.58A, §11 regulates retrospective review of the medi-
cal necessity and appropriateness of health care service made
under a health insurance policy or a health benefit plan. Article
21.58A, §13 authorizes the Commissioner to adopt rules to im-
plement the provisions of the article. Section 36.001 provides
that the Commissioner of Insurance may adopt rules for the con-
duct and execution of the duties and functions of the department
only as authorized by statute.

§19.1703. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Act--Insurance Code, Article 21.58A, entitled "Health
Care Utilization Review Agents."

(2) Administrative Procedure Act--Government Code,
Chapter 2001.

(3) Administrator--A person holding a certificate of author-
ity under the Insurance Code, Article 21.07-6.

(4) Adverse determination--A determination by a utiliza-
tion review agent that the health care services furnished or proposed to
be furnished to a patient are not medically necessary or not appropriate.

(5) Appeal process--The formal process by which a utiliza-
tion review agent offers a mechanism to address adverse determina-
tions.

(6) Certificate--A certificate of registration granted by the
commissioner to a utilization review agent.

(7) Commissioner--The commissioner of insurance.

(8) Complaint--An oral or written expression of dissatis-
faction with a utilization review agent concerning the utilization review
agent’s process. A complaint is not a misunderstanding or misinforma-
tion that is resolved promptly by supplying the appropriate information
or clearing up the misunderstanding to the satisfaction of the enrollee.

(9) Department--Texas Department of Insurance.

(10) Dental plan--An insurance policy or health benefit
plan, including a policy written by a company subject to the Insurance
Code, Chapter 20, that provides coverage for expenses for dental
services.

(11) Dentist--A licensed doctor of dentistry, holding either
a D.D.S. or a D.M.D. degree.

(12) Emergency care--Health care services provided in a
hospital emergency facility or comparable facility to evaluate and sta-
bilize medical conditions of a recent onset and severity, including but
not limited to severe pain, that would lead a prudent layperson possess-
ing an average knowledge of medicine and health to believe that his or
her condition, sickness, or injury is of such a nature that failure to get
immediate medical care could result in:

(A) placing the patient’s health in serious jeopardy;

(B) serious impairment to bodily functions;

(C) serious dysfunction of any bodily organ or part;
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(D) serious disfigurement; or

(E) in the case of a pregnant woman, serious jeopardy
to the health of the fetus.

(13) Enrollee--A person covered by a health insurance pol-
icy or health benefit plan. This term includes a person who is covered
as an eligible dependent of another person.

(14) Health benefit plan--A plan of benefits that defines the
coverage provisions for health care for enrollees offered or provided by
any organization, public or private, other than health insurance.

(15) Health care provider--Any person, corporation, facil-
ity, or institution licensed by a state to provide or otherwise lawfully
providing health care services that is eligible for independent reim-
bursement for those services.

(16) Health insurance policy--An insurance policy, includ-
ing a policy written by a company subject to the Insurance Code, Chap-
ter 20, that provides coverage for medical or surgical expenses incurred
as a result of accident or sickness.

(17) Inquiry--A request for information or assistance from
a utilization review agent.

(18) Life-threatening--A disease or condition for which the
likelihood of death is probable unless the course of the disease or con-
dition is interrupted.

(19) Mental health medical record summary--A summary
of process or progress notes relevant to understanding the patient’s need
for treatment of a mental or emotional condition or disorder such as:

(A) identifying information; and

(B) a treatment plan that includes:

(i) diagnosis;

(ii) treatment intervention;

(iii) general characterization of patient behaviors or
thought processes that affect level of care needs; and

(iv) discharge plan.

(20) Mental health therapist--Any of the following persons
who, in the ordinary course of business or professional practice, diag-
nose, evaluate, or treat any mental or emotional condition or disorder:

(A) a person licensed by the Texas State Board of Med-
ical Examiners to practice medicine in this state;

(B) a person licensed as a psychologist by the Texas
State Board of Examiners of Psychologists;

(C) a person licensed as a psychological associate by
the Texas State Board of Examiners of Psychologists;

(D) a person licensed as a specialist in school psychol-
ogy by the Texas State Board of Examiners of Psychologists;

(E) a person licensed as a marriage and family therapist
by the Texas State Board of Examiners of Marriage and Family Ther-
apists;

(F) a person licensed as a professional counselor by the
Texas State Board of Examiners of Professional Counselors;

(G) a person licensed as a chemical dependency coun-
selor by the Texas Commission on Alcohol and Drug Abuse;

(H) a person licensed as an advanced clinical practi-
tioner by the Texas State Board of Social Worker Examiners;

(I) a person licensed as a master social worker by the
Texas State Board of Social Worker Examiners;

(J) a person licensed as a social worker by the Texas
State Board of Social Worker Examiners;

(K) a person licensed as a physician assistant by the
Texas State Board of Physician Assistant Examiners;

(L) a person licensed as a registered professional nurse
by the Texas Board of Nurse Examiners;

(M) a person licensed as a vocational nurse by the Texas
Board of Vocational Nurse Examiners;

(N) any other person who is licensed or certified by a
state licensing board in the State of Texas to diagnose, evaluate, or treat
any mental or emotional condition or disorder.

(21) Mental or emotional condition or disorder--A mental
or emotional illness as detailed in the most current revision of the Di-
agnostic and Statistical Manual of Mental Disorders.

(22) Nurse--A registered professional nurse, a licensed vo-
cational nurse, or a licensed practical nurse.

(23) Open records law--Government Code, Chapter 552.

(24) Patient--An enrollee or an eligible dependent of the
enrollee under a health benefit plan or health insurance plan.

(25) Payor--An insurer writing health insurance policies;
any preferred provider organization, health maintenance organization,
self-insurance plan; or any other person or entity which provides, of-
fers to provide, or administers hospital, outpatient, medical, or other
health benefits to persons treated by a health care provider in this state
pursuant to any policy, plan or contract.

(26) Person--An individual, a corporation, a partnership,
an association, a joint stock company, a trust, an unincorporated organ-
ization, any similar entity or any combination of the foregoing acting
in concert.

(27) Physician--A licensed doctor of medicine or a doctor
of osteopathy.

(28) Practicing healthcare provider--A health care provider
who is engaged in diagnosing, treating, and/or offering to treat any
mental or physical disease or disorder or any physical deformity or
injury or performing such actions with respect to individual patients.

(29) Provider of record--The physician or other health care
provider that has primary responsibility for the care, treatment, and ser-
vices rendered to the enrollee or the physician or health care provider
that is requesting or proposing to provide the care, treatment and ser-
vices to the enrollee and includes any health care facility when treat-
ment is rendered on an inpatient or outpatient basis.

(30) Retrospective review--A system in which review of
the medical necessity and appropriateness of health care services pro-
vided to an enrollee is performed for the first time subsequent to the
completion of such health care services. Retrospective review does not
include subsequent review of services for which prospective or concur-
rent reviews for medical necessity and appropriateness were previously
conducted.

(31) Screening criteria--The written policies, decision
rules, medical protocols, or guides used by the utilization review
agent as part of the utilization review process (e.g., appropriateness
evaluation protocol (AEP) and intensity of service, severity of illness,
discharge, and appropriateness screens (ISD-A)).
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(32) Utilization review--A system for prospective or con-
current review of the medical necessity and appropriateness of health
care services being provided or proposed to be provided to an individual
within the state. Utilization review shall not include elective requests
for clarification of coverage.

(33) Utilization review agent--An entity that conducts uti-
lization review, for an employer with employees in this state who are
covered under a health benefit plan or health insurance policy, a payor,
or an administrator.

(34) Utilization review plan--The screening criteria and
utilization review procedures of a utilization review agent.

(35) Working day--A weekday, excluding New Years Day,
Memorial Day, Fourth of July, Labor Day, Thanksgiving Day, and
Christmas Day.

§19.1708. Utilization Review Agent Contact with and Receipt of In-
formation from Health Care Providers.

(a) A health care provider may designate one or more individu-
als as the initial contact or contacts for utilization review agents seeking
routine information or data. In no event shall the designation of such
an individual or individuals preclude a utilization review agent or med-
ical advisor from contacting a health care provider or others in his or
her employ where a review might otherwise be unreasonably delayed
or where the designated individual is unable to provide the necessary
information or data requested by the utilization review agent.

(b) Unless precluded or modified by contract, a utilization re-
view agent shall reimburse health care providers for the reasonable
costs for providing medical information in writing, including copying
and transmitting any requested patient records or other documents. A
health care provider’s charge for providing medical information to a
utilization review agent shall not exceed the cost of copying set by rules
of the Texas Workers Compensation Commission for records and may
not include any costs that are otherwise recouped as a part of the charge
for health care.

(c) When conducting routine utilization review, the utilization
review agent shall collect only the information necessary to certify the
admission, procedure, or treatment and length of stay. This information
may include identifying information about the patient and enrollee, the
benefit plan, the treating health care provider, and facilities rendering
care. It may also include clinical information regarding the diagnoses
of the patient and the medical history of the patient relevant to the diag-
noses; the patient’s prognosis; and the treatment plan prescribed by the
treating health care provider along with the provider’s justification for
the treatment plan. Second opinion information may also be required
when applicable, sufficient to support benefit plan requirements. These
items shall only be requested when relevant to the utilization review
in question and be requested as appropriate from the beneficiary, plan
sponsor, health care provider, or health care facility. The required in-
formation should be obtained from the appropriate source since no one
source will have all of this information.

(1) Utilization review agents shall not routinely require
hospitals and physicians to supply numerically codified diagnoses or
procedures to be considered for certification. Utilization review agents
may ask for such coding, since if it is known, its inclusion in the data
collected increases the effectiveness of the communication.

(2) Utilization review agents shall not routinely request
copies of medical records on all patients reviewed. During prospective
and concurrent review, copies of medical records should only be
required when a difficulty develops in certifying the medical necessity
or appropriateness of the admission or extension of stay. In those

cases, only the necessary or pertinent sections of the record should be
required.

(d) Information in addition to that described in this section
may be requested by the utilization review agent or voluntarily submit-
ted by the health care provider, when there is significant lack of agree-
ment between the utilization review agent and health care provider re-
garding the appropriateness of certification during the review or appeal
process. "Significant lack of agreement" means that the utilization re-
view agent:

(1) has tentatively determined, through its professional
staff, that a service cannot be certified;

(2) has referred the case to a physician for review; and

(3) has talked to or attempted to talk to the health care
provider for further information.

(e) The utilization review agent should share all clinical and
demographic information on individual patients among its various di-
visions (e.g., certification, discharge planning, case management) to
avoid duplicate requests for information from enrollees or providers.

(f) Notwithstanding any other provision of this chapter, a uti-
lization review agent may not require as a condition of treatment ap-
proval, or for any other reason, the observation of a psychotherapy ses-
sion or the submission or review of a mental health therapist’s process
or progress notes that relate to the mental health therapist’s treatment
of a patient’s mental or emotional condition or disorder. This prohibi-
tion extends to requiring an oral, electronic, facsimile, or written sub-
mission or rendition of a mental health therapist’s process or progress
notes. This does not preclude the utilization review agent from:

(1) requiring submission of a patient’s mental health med-
ical record summary or

(2) requiring submission of medical records and/or process
or progress notes that relate to treatment of conditions or disorders other
than a mental or emotional condition or disorder.

§19.1715. Retrospective Review of Medical Necessity.
(a) When a retrospective review of the medical necessity and

appropriateness of health care service is made under a health insurance
policy or plan:

(1) such retrospective review shall be based on written
screening criteria established and periodically updated with appropri-
ate involvement from physicians, including practicing physicians, and
other health care providers; and

(2) the payor’s system for such retrospective review of
medical necessity and appropriateness shall be under the direction of
a physician.

(b) When an adverse determination is made under a health in-
surance policy or plan based on a retrospective review of the medical
necessity and appropriateness of the allocation of health care resources
and services, the payor shall afford the health care providers the op-
portunity to appeal the determination in the same manner afforded the
enrollee, with the enrollee’s consent to act on his or her behalf, but in
no event shall health care providers be precluded from appeal if the en-
rollee is not reasonably available or competent to consent. Such appeal
shall not be construed to imply or confer on such health care providers
any contract rights with respect to the enrollee’s health insurance pol-
icy or plan that the health care provider does not otherwise have.

(c) When a retrospective review of the medical necessity and
appropriateness of health care service is made under a health insur-
ance policy or health benefit plan, the submission or review of a men-
tal health therapist’s process or progress notes that relate to the mental
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health therapist’s treatment of a patient’s mental or emotional condition
or disorder may not be required. This prohibition extends to requiring
an oral, electronic, facsimile, or written submission or rendition of a
mental health therapist’s process or progress notes. This does not pre-
clude:

(1) requiring submission of a patient’s mental health med-
ical record summary or

(2) requiring submission of medical records and/or process
or progress notes that relate to treatment of conditions or disorders other
than a mental or emotional condition or disorder.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008743
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: January 7, 2001
Proposal publication date: September 29, 2000
For further information, please call: (512) 463-6327

♦ ♦ ♦
CHAPTER 21. TRADE PRACTICES
SUBCHAPTER N. LIFE INSURANCE
ILLUSTRATIONS
28 TAC §21.2209

The Commissioner of Insurance adopts amendments to
§21.2209 concerning delivery of illustrations and records
retention on life insurance illustrations. The section is adopted
without changes to the proposed text as published in the June
16, 2000 issue of the Texas Register (25 TexReg 5796) and will
not be republished.

The amendments are necessary to add a new paragraph (5) to
the section to include language that permits the showing of a
diligent effort to obtain a signed copy of the numeric summary
page.

Subchapter N, Life Insurance Illustrations, was based upon and
incorporated nearly all of the Life Insurance Illustrations Model
Regulation adopted by the National Association of Insurance
Commissioners on December 6, 1995. The amendment, like the
NAIC model, provides that if the illustration is sent by mail, an in-
surance producer, or other authorized representative, or the in-
surer itself, shall make a diligent effort to obtain a signed copy of
the numeric summary page. The diligent effort requirement shall
be deemed satisfied if a self-addressed prepaid envelope is pro-
vided with the illustration mailing. The amendment requires the
insurer to retain a copy of the signed numeric summary obtained
from the insured. In addition, the amendment made clarification
and grammatical changes.

Section 21.2209(a)(3): One commenter requested changes to
the language in subsection (a)(3) concerning the procedures to
be followed if an illustration is not used in the sale of life insur-
ance policy. The commenter noted that some life insurance poli-
cies will be sold without the use of an illustration if, pursuant

to §21.2205(a), the policy is identified as a policy that will not
be illustrated, and in that case, the provisions in §21.2209(a)(3)
should not apply.

Agency Response: The department agrees that §21.2209(a)(3)
will not apply to a life insurance policy form identified as a form
that will not be illustrated pursuant to §21.2205(a). The depart-
ment does not believe that additional changes are necessary.

Section 21.2209(a)(5): A commenter stated that allowing insur-
ers to send proof of illustrations by mail rather than delivery in
person could lead to confusion of consumers due to the lack of
available advice from a producer or other insurance represen-
tative. The commenter also suggested that the rule should not
require a signature from the consumer as some consumers may
not be aware of what is being signed and may mistake the dupli-
cate copy of the numeric summary page to be signed as some
type of legal waiver. The commenter also objected to allowing
the insurer to show a diligent effort to secure a signed copy of
the numeric page by including a self-addressed postage prepaid
envelope and instructions for return in order to meet the require-
ments of §21.2209.

Agency Response: The department notes that the subchapter
regulating life insurance illustrations imposes certain standards
for life insurance illustrations. These standards include general
rules, formats, and prohibitions for life insurance illustrations.
The standards are designed in such a way as to eliminate con-
fusion among consumers. Allowing delivery of a life insurance
illustration by mail does not make the life insurance illustration
more or less understandable. The requirement that an insurer
make a diligent effort to obtain a signed copy of the numeric sum-
mary page increases the likelihood that a consumer will have the
opportunity to read the life insurance illustration and consider the
information presented therein.

For, with changes: Sneed, Vine & Perry. Against: Office of Public
Insurance Counsel.

The amendments are adopted under the Insurance Code Arti-
cle 21.21 and §36.001. Article 21.21, §13 authorizes the com-
missioner to promulgate reasonable rules as necessary to ac-
complish the purposes of Article 21.21 in the regulation of trade
practices in the business of insurance by defining, or providing
for the determination of all practices of this state which consti-
tute unfair methods of competition or unfair or deceptive acts or
practices. Section 36.001 provides that the Commissioner of In-
surance may adopt rules to execute the duties and functions of
the Texas Department of Insurance.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 11,

2000.

TRD-200008645
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: December 31, 2000
Proposal publication date: June 16, 2000
For further information, please call: (512) 463-6327

♦ ♦ ♦
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TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 10. TEXAS WATER
DEVELOPMENT BOARD

CHAPTER 375. CLEAN WATER STATE
REVOLVING FUND
SUBCHAPTER B. PROVISIONS PERTAINING
TO USE OF CAPITALIZATION GRANT FUNDS
DIVISION 2. PROGRAM REQUIREMENTS
31 TAC §375.212

The Texas Water Development Board (the board) adopts amend-
ments to 31 TAC §375.212, concerning the Clean Water State
Revolving Fund without changes to the proposed text as pub-
lished in the November 3, 2000, issue of the Texas Register (25
TexReg 10879) and will not be republished. The amendments
are adopted to correct punctuation and add a new paragraph to
§375.212 to update the rules.

Section 375.212 is amended to add new paragraph (29), adding
Davis-Bacon Act requirements to a list of federal requirements
applicable to all projects receiving assistance from the Clean Wa-
ter State Revolving Fund which are constructed in whole or in
part with funds directly made available by capitalization grants.
The U.S. Environmental Protection Agency has proposed that a
condition be added to all capitalization grant agreements entered
into between E.P.A. and the states under Title VI of the Clean
Water Act on or after January 1, 2001, requiring the states to en-
sure that the requirements of Section 513 of the Clean Water Act,
which relates to Davis-Bacon Act requirements, will be applied
to publicly owned treatment works receiving Clean Water State
Revolving Fund assistance under those agreements. The appli-
cable Davis-Bacon Act provisions relate to payment of prevailing
wage rates. Pursuant to a proposed settlement agreement be-
tween the E.P.A. and the Building and Construction Trades De-
partment, AFL/CIO, such requirements will also be applied to all
capitalization grant agreements entered into between E.P.A. and
the states under Title VI of the Clean Water Act on or after Jan-
uary 1, 2001. The amendment will bring Board rules into com-
pliance with this proposed E.P.A. requirement. Amendments are
also adopted to correct punctuation in paragraphs §375.212(25)
through §375.212(28).

There were no comments received on the proposed amend-
ments.

The amendments are adopted under the authority of the Texas
Water Code §6.101 and §15.605 which provide the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and other
laws of the State including specifically the SRF program.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 14,

2000.

TRD-200008676

Suzanne Schwartz
General Counsel
Texas Water Development Board
Effective date: January 3, 2001
Proposal publication date: November 3, 2000
For further information, please call: (512) 463-7981

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 11. TEXAS JUVENILE
PROBATION COMMISSION

CHAPTER 347. TITLE IV-E FEDERAL
FOSTER CARE PROGRAM
37 TAC §§347.1, 347.3, 347.5, 347.7, 347.9, 347.11, 347.13,
347.15, 347.17, 347.19, 347.21

The Texas Juvenile Probation Commission adopts amendments
to Chapter 347 §347.1, §347.3, §347.5, §347.7, §347.9,
§347.11, §347.13, §347.15, §347.17, §347.19, and §347.21
concerning standards relating to Title IV-E. The following rules
shall be adopted with changes to the proposed text as published
in the August 25, 2000 issue of the Texas Register (25 TexReg
8354) and will be republished.

TJPC adopts these rules in an effort to come in to compliance
with Adoption and Safe Families Act, Public Law 105-89, as en-
acted in January 2000.

The following public comments were received:

Public comment: Public comment was received by Bexar County
Juvenile Probation which suggested using acronym of Tempo-
rary Assistance to Needy Families brings standard into compli-
ance with correct terminology.

Agency response: The AFDC program has been renamed as
Temporary Assistance to Needy Families (TANF). However, Title
IV-E eligibility continues to be based on AFDC criteria as it was
in effect on July 16, 1996. This information will be added to the
definition of Aid to Families with Dependent Children to clarify
the distinction.

Public comment: Public comment was received by Bexar County
Juvenile Probation. Eligibility of a child for IV-E financial sup-
port should not be based on whether the facility is primarily for
"the detention of children who are determined to be delinquent,"
but on the eligibility of the child. There are many children in the
juvenile justice system whose circumstances and needs are in-
distinguishable from many children under the State’s managing
conservatorship.

Agency response: The Texas Juvenile Probation Commission
agrees that there are many children in the juvenile justice sys-
tem whose circumstances and needs are indistinguishable from
many children under the State’s managing conservatorship.
However, this definition is consistent with federal law as stated
at 42 USC 672(c) and CFR 1355.20(a). No change.

These standards are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.
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§347.1. Introduction.

(a) The Texas Department of Protective and Regulatory Ser-
vices (TDPRS) is the state agency in Texas that administers Title IV-E
of the Social Security Act (42 United States Code §§670 et seq.). The
federal government reimburses TDPRS for part of the foster care costs
of eligible children served by TDPRS. This law was enacted to estab-
lish a program of adoption assistance, to strengthen the program of
foster care assistance for needy and dependent children, to improve the
programs for child welfare, social services, and aid to families with
dependent children, and for other purposes. In addition, to be eligible
for this program, TDPRS must manage the cases of eligible children in
compliance with standards set in the Social Security Act, 42 USC §622.
These requirements ensure careful management of a child’s case. They
require a case plan and a case review system designed to return children
to their families or some other permanent plan at the earliest possible
date. They require a system to track the location of children in place-
ment, even when they run away. It also includes protection of families’
and children’s rights.

(b) The Texas Juvenile Probation Commission (TJPC) has
contracted with TDPRS to make these federal funds available to
reimburse part of the foster care costs of eligible children in the
juvenile justice system. TJPC is willing to contract with any juvenile
board which meets the federal requirements for Title IV-E and the
Social Security Act, 42 USC §622. A juvenile board that wants to
contract with TJPC to access these funds must perform in the ways
described in the following rules, and in certain rules of the TDPRS
referred to in these rules.

§347.3. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Administrative review--A review open to the participa-
tion of the caregiver and parents of the child. The purposes of the re-
view are to determine the safety of the child, the continuing necessity
for and appropriateness of the placement, the extent of compliance with
the case plan, the extent of progress on issues that led to the child’s re-
moval from the home, and to project a likely date for permanency.

(2) Aid to families with dependent children (AFDC)--A fi-
nancial assistance program available to low-income families who meet
categorical requirements described in 40 TAC Part 1, Chapter 3. The
ADFC program has been renamed Temporary Assistance for Needy
Families (TANF). However, Title IV-E eligibility continues to be based
on AFDC criteria in effect on July 16, 1996.

(3) Billing level of care--Rate of payment based on the level
of services a facility is licensed or approved to provide.

(4) Caregiver or substitute care facility--Any IV-E ap-
proved facility or foster family.

(5) Date of actual placement--The date the child enters an
eligible foster care setting.

(6) Disposition order--A court order that results in the
child’s placement in substitute care.

(7) TJPC eligibility specialist--A person employed and
trained by TDPRS to make IV-E eligibility determinations.

(8) Initial order of removal--The first order that removes
the child from the home and which culminates in the child’s placement
in substitute care without the child having returned to the home.

(9) Juvenile board--An administrative body established by
state statute that is responsible for the provision of juvenile probation
services within a defined jurisdiction.

(10) Juvenile court--A court designated by the juvenile
board under the Texas Family Code, §51.04, or other state law, which
hears cases involving delinquent conduct or conduct indicating a need
for supervision.

(11) Level of care--A numerical rating based on an assess-
ment of the services a child will need while in substitute care.

(12) Permanency hearing--A judicial hearing required by
42 USC §675. The hearing must be held no later than 12 months after
the child’s date of actual placement in a Title IV-E approved facility,
and every 12 months thereafter throughout the child’s stay in substitute
care.

(13) Permanency plan--A description of the planned living
arrangement for the child following a stay in substitute care. It may
include, but is not limited to:

(A) return to parent;

(B) placement with a relative(s);

(C) emancipation/independent living;

(D) long-term institutional care; or

(E) adoption.

(14) Reasonable efforts--Judicial findings regarding efforts
made to prevent or eliminate the need to remove the child from the
home, and if the child must be removed, judicial findings regarding
efforts made to finalize the permanency plan.

(15) Specified relative-A relative within the degree of rela-
tionship specified under AFDC rules with whom the child lived within
six months prior to removal from the home.

(16) Substitute care-the placement of a child in a foster
home, residential treatment center, or other child care institution.

(17) Texas Department of Protective and Regulatory Ser-
vices (TDPRS)-the state agency responsible for the administration of
the Title IV-E program in Texas.

(18) Title IV-E (IV-E)--A federal foster care program es-
tablished under 42 USC §§670 et seq. which, among other things, as-
sists states with the cost of care for children who qualify for financial
assistance through the Aid to Families with Dependent Children Pro-
gram, and who meet the eligibility requirements described in 42 USC
§672(a).

(19) Title IV-E approved facility--Facilities licensed and/or
approved by the Texas Department of Protective and Regulatory Ser-
vices (TDPRS) for Title IV-E participation.

§347.5. Specific Language Required in Court Orders.
(a) The initial order of removal shall be issued no later than six

months after the last day on which a child lived with a specified relative
and shall include one of the following findings:

(1) "The court finds that it is in the best interest of the child
for the child to be placed outside of (his or her) home"; or

(2) "The court finds that continuation in the home is con-
trary to the child’s welfare";

(b) The initial order of removal or any subsequent orders shall
include the following additional findings:

(1) "The court finds that reasonable efforts have been made
to prevent or eliminate the need for the child to be removed from (his or
her) home, and to make it possible for the child to return to (his or her)
home". The safety of the child is of paramount concern when deter-
mining the level of reasonable efforts that are necessary. This finding
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must be entered within 60 days of the child’s removal from the home;
and

(2) "It is ordered that the (name of county in which the
court’s jurisdiction arises) juvenile probation department be responsi-
ble for the child’s care and placement"; and

(3) "The court finds that the child has been removed from
(his or her) home and the court approves the removal."

(c) A child is not IV-E eligible until the findings described in
subsection (a) and (b) of this section have been made and all other IV-E
eligibility requirements are met.

(d) Findings regarding reasonable efforts and best interest of
the child must be based on documentation of the child’s specific cir-
cumstances and so stated in the court order.

§347.7. Screening and Certification of IV-E Juveniles.

(a) The juvenile board shall ensure that the juvenile probation
department develops and implements a procedure to screen all children
placed outside the home by the juvenile court for the following IV-E
eligibility criteria:

(1) whether court orders used to remove the child from the
home contain language required by §347.5; and

(2) whether the child would have been eligible for AFDC
at the time of removal from a specified relative; and

(3) whether the child has been placed in a IV-E eligible
setting as described in §347.9.

(b) If a child meets the requirements in subsection (a) of this
section the juvenile probation department shall complete and submit to
TJPC within 30 working days of the child’s date of actual placement a
foster care assistance application with all required attachments.

(c) TJPC shall forward the application to the Eligibility Spe-
cialist who shall determine the child’s IV-E eligibility and notify TJPC
in writing of the child’s IV-E eligibility status. TJPC shall notify the
juvenile probation department of the determination

(d) A juvenile probation department has the right to appeal any
eligibility determination. The department shall submit the appeal to
TJPC in writing. TJPC shall forward the appeal to TDPRS for a ruling
and report the results of the ruling to the department.

§347.9. Placement in IV-E Approved Facilities.

(a) Facilities shall be licensed or approved by TDPRS to be
eligible for Title IV-E participation.

(b) Facilities eligible for IV-E participation include:

(1) private residential facilities which are licensed or certi-
fied as:

(A) an emergency shelter;

(B) a foster family home;

(C) a foster group home;

(D) a therapeutic foster family home;

(E) a therapeutic foster group home;

(F) a residential treatment center;

(G) a maternity home;

(H) a halfway house;

(I) a child placing agency;

(J) a therapeutic camp; or

(K) a basic child care facility as these facilities are de-
fined in 40 TAC Chapter 720.

(2) public residential child care institutions which:

(A) meet the definition of one of the facilities in para-
graph (1) of this subsection;

(B) are licensed or certified for no more than 25 chil-
dren; and

(C) are not operated primarily for the detention of chil-
dren determined to be delinquent.

(c) Facilities not licensed by TDPRS shall comply with mini-
mum licensing standards equivalent to those described in 40 TAC §720.

(d) A juvenile board may assist a facility who meets the re-
quirements of subsection (b)(1) or (b)(2) of this section in obtaining
approval from TDPRS for IV-E participation by ensuring that the fol-
lowing information is provided to TJPC:

(1) the type of license or certification held by the facility;

(2) the agency that issued the certification or license;

(3) whether the facility is a private residential facility or a
public residential child care institution as those terms are defined in
subsection (b)(1)(2) of this section;

(4) a description of the facility;

(5) a description of the services provided by the facility and
corresponding per diem rates; and

(6) a copy of the written agreement between the facility and
the juvenile probation department, if one exists.

(e) For programs operated by a juvenile board and adminis-
tered by a juvenile probation department, the juvenile board shall ver-
ify that upon approval for participation in the Title IV-E program, the
department shall:

(1) complete cost reports as required by TDPRS and obtain
approval of the report by an independent auditor;

(2) implement procedures to ensure compliance with TD-
PRS or equivalent licensing standards; and

(3) allow TJPC or its designee to conduct quality assurance
monitoring to measure compliance with levels of service provision as
determined by TDPRS standards.

(f) For private facilities that are approved for participation in
the Title IV-E program but that are not under contract with TDPRS, the
juvenile board shall ensure that the provider:

(1) completes a cost report as required by TDPRS and ob-
tains approval of the report by an independent auditor;

(2) implements procedures to ensure compliance with TD-
PRS or equivalent minimum licensing standards; and

(3) contracts with an independent party to measure compli-
ance with levels of service provision in accordance with TDPRS stan-
dards.

§347.11. Eligibility Recertification.

(a) The juvenile board shall ensure that the juvenile probation
department administers a process to recertify a child’s IV-E eligibility
status six months from the child’s date of actual placement and every
six months thereafter.

(b) The juvenile board shall ensure that the juvenile probation
department:
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(1) develops and implements procedures to track each
child’s IV-E eligibility status and recertification date; and

(2) submits to TJPC the foster care assistance review infor-
mation every six months or when changes affecting eligibility occur.

(c) TJPC shall forward the foster care assistance review infor-
mation to the Eligibility Specialist who shall make a redetermination
of the child’s IV-E eligibility and notify TJPC in writing of the child’s
eligibility status. TJPC shall notify the department of the determina-
tion.

(d) A department has the right to appeal any eligibility deter-
mination as described in section 347.7(d).

§347.13. Family Reunification.

(a) The Child/Family Case Plan includes family reunification
services. The juvenile board shall ensure that the juvenile probation
department:

(1) assesses the home situation and offers services to the
family to help them safely resume supervision, care, and control of the
child;

(2) plans for permanent placement for a child, if a child
cannot safely return home; and

(3) documents in the child’s case record a chronology of
all contacts and services offered to the family, child, and caregiver.

(b) The juvenile board shall ensure that the juvenile probation
department maintains contact with the child, the child’s family, and the
caregiver monthly, or more frequently as required by the child/family
case plan.

§347.15. Case Plan and Review System.

(a) The juvenile board shall ensure that the juvenile probation
department develops a case plan that meets the requirements of 42 USC
§675 for each IV-E eligible child within 30 working days of the child’s
date of actual placement. The case plan shall outline actions designed
to facilitate the safe return of the child to his or her own home or other
permanent placement and assure that the child receives safe and proper
care while in substitute care.

(b) The status of each IV-E eligible child shall be reviewed pe-
riodically but no less frequently than once every six months from the
date of actual placement. The purpose of the review is to determine the
safety of the child, the continuing necessity for and appropriateness of
the placement, the extent of compliance with the case plan, the extent
of progress on issues that led to the child’s removal from the home, and
to project a likely date for permanency. The review may be a judicial
review or an administrative review, and shall be open to the participa-
tion of the parent and the caregiver. If the review is an administrative
review, it shall be conducted by a panel of appropriate persons, at least
one of whom is not responsible for the case management of or the de-
livery of services to either the child or the parents who are the subject of
the review. Others with a legitimate interest in the child’s welfare who
may participate in the review include the juvenile probation officer, the
probation officer’s supervisor, the child’s counselor, the child’s attor-
ney, guardian ad litem, and a representative from the child’s school.

(c) A permanency hearing open to the participation of the par-
ent and the caregiver shall be held for each child no later than 12 months
after the child’s actual date of placement and every 12 months there-
after. The juvenile board shall ensure that the juvenile probation depart-
ment provides sufficient information for the court to review the child’s
status as described in subsection (b) of this section and to determine
whether:

(1) the permanency plan for the child is appropriate;

(2) reasonable efforts to finalize the permanency plan have
been made;

(3) for a child 16 or older, services are needed to assist the
child in the transition to independent living;

(4) for a child placed outside the state, whether the place-
ment continues to be in the best interests of the child; and

(5) procedural safeguards have been applied regarding
parental rights to notification regarding removal of the child from the
home, any change in the child’s placement, and any determination
affecting parental visitation privileges.

(d) In accordance with 42 USC 675(5)(E) the juvenile proba-
tion department shall notify the appropriate local entity responsible for
filing a petition to terminate parental rights for any child who has been
in substitute care under the responsibility of the juvenile court for 15
of the most recent 22 months unless:

(1) the child is being cared for by a relative; or

(2) the child’s case plan includes documentation of the
compelling reason that such a petition would not be in the best interests
of the child; or

(3) the family has not been provided services described in
the case plan as being necessary for the safe return of the child to the
child’s home.

§347.17. Information System.

(a) The juvenile board shall ensure that the juvenile probation
department establishes and maintains a system to track at least the fol-
lowing for children in substitute care:

(1) current level of care;

(2) name, date of birth, ethnicity, and sex;

(3) present location;

(4) permanency plan; and

(5) who is responsible for the child’s care and placement.

(b) The juvenile board shall ensure that the juvenile probation
department notifies TJPC within 5 days of any changes in the child’s
location or any other change that would affect the child’s eligibility

§347.19. Foster Care Assistance Payments.

(a) A juvenile board shall ensure that the juvenile probation
department submits to TJPC:

(1) a request for reimbursement of substitute care costs by
the tenth of the month following the month in which the services were
provided.

(2) a request for reimbursement of IV-E related administra-
tive expenses within 30 working days of the close of each TJPC fiscal
quarter; and

(3) a request for correction of a prior month’s reimburse-
ment as soon as any discrepancy or need for adjustment is discovered.

(b) TJPC shall review all reimbursement requests for accuracy
and forward the requests to TDPRS for payment. All payments are
contingent on the availability of federal funds and shall be forwarded
to juvenile probation departments upon receipt from TDPRS.

§347.21. Program Monitoring.

(a) The juvenile board shall allow staff from TJPC to review
IV-E case management systems and case records, fiscal operations,
and Title IV-E approved residential programs operated by the juvenile
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board for compliance with TJPC, TDPRS, and related federal stan-
dards. These reviews shall be conducted on a regular basis as deter-
mined by TJPC.

(b) TJPC shall notify the juvenile board in writing of the mon-
itoring results.

(c) The juvenile board shall ensure that the juvenile probation
department responds to written notice of noncompliance with a writ-
ten corrective action plan that includes a projected date of compliance
within 30 working days of receipt of the notice.

(d) If a juvenile probation department fails to respond to the
written notice of noncompliance, or continues to be out of compliance
with one or more of these rules, then TJPC may pursue further action,
which may include one or more of the following:

(1) arranging a meeting with the juvenile probation depart-
ment to discuss:

(A) problems with noncompliance and reasons for non-
compliance;

(B) identification of needed resources to assist with cor-
recting problem areas; and

(C) strategies to correct problem areas;

(2) requiring a written corrective action plan and expected
date of compliance to be submitted to TJPC within 30 working days of
conference date;

(3) suspending federal funds to the juvenile probation de-
partment temporarily until compliance with federal standards is accom-
plished;

(4) requiring the juvenile probation department to reim-
burse funds to TJPC; and

(5) terminating the IV-E contract between TJPC and the
juvenile board.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008772
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Effective date: January 7, 2001
Proposal publication date: August 25, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 7. TEXAS COUNCIL ON
PURCHASING FROM PEOPLE WITH
DISABILITIES

CHAPTER 189. PURCHASES OF PRODUCTS
AND SERVICES FROM PEOPLE WITH
DISABABILITIES
40 TAC §§189.2, 189.5-189.12

Adoption Preamble

Introduction. The Texas Council on Purchasing from People with
Disabilities (TCPPD or the council) adopts amendments and
new rules to Title 40, T.A.C, Chapter 189 concerning the Pur-
chase of Products and Services from People with Disabilities as
published. Amendments to §§189.8, 189.9, 189.10 and 189.11
are adopted without changes to the proposed text; amendments
to §§189.2, 189.5 and 189.7 are adopted with changes to the
proposed text; and new §189.6 and 189.12 are adopted with
changes to the proposed text that was published in the October
13, 2000 issue of the Texas Register (25 TexReg.10317).

Reasoned Justification.

As required by the Government Code, §2001.033(1), the coun-
cil’s reasoned justification is set out in the preamble. The rea-
soned justification is contained throughout the preamble, includ-
ing the reasons why the amendments and new rules are nec-
essary and the benefits that will be provided; a summary of the
factual basis of the rules as adopted; names of those who com-
mented and whether the entities were for or against adoption of
portions of the amended and new rules; a summary of comments
received and the reasons why the agency agreed or disagreed
with some of the comments, submissions, and proposals.

In formulating these new and amended rules, the council care-
fully and fully analyzed all of the statutory and policy mandates
and objectives and all the facts and evidence available and sub-
mitted, as well as all comments received. The council utilized
all of this information, along with its expertise and experience,
to formulate these new and amended rules which balance the
statutory mandates to provide meaningful employment to per-
sons with disabilities with the statutory mandate to offer for sale
products and services from the state use program to state agen-
cies and political subdivisions at a fair market price and accord-
ing to applicable specifications. Full and objective analysis and
consideration was given to all comments received.

Changes in the proposed rules were made in response to the
public comments received and considered by the council. These
changes also include revisions for consistency, sequential order
to accommodate deletions or additional paragraphs, clarification,
or to correct typographical or grammatical errors. Legal coun-
sel has advised the council that the changes affect no new per-
sons, entities, or subjects other than those given notice and that
compliance with the adopted sections will be less burdensome
than under the proposed rules. Accordingly, republication of the
adopted sections as proposed amendments is not required.

A complete description of the changes in the proposed text made
in response to public comment is found in the summaries of com-
ments and responses which follow.

How the Rules Will Function.

The adopted amendments and new rules establish the following
benefits for the state use program: clarification of understanding
of the state use program, clarification of purposes of the TCPPD
meetings; definition of criteria for recognition and approval of en-
tities eligible for participation in the state use program to ensure
the statutory purpose of the program is fulfilled; explanation of
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TCPPD’s role in overseeing the state use program, clarification
of duties and contract provisions of a central nonprofit agency
and fulfillment of reporting requirements; clarification of product
specifications and exceptions; development of criteria for deter-
mining fair market prices of products and services from persons
with disabilities; explanation of the consequences for noncompli-
ance with the statute and rules, provision of better notice to the
entities affected; correct citation of the law; and further develop-
ment of standards for the central nonprofit agency to assure the
council fulfills its duty to objectively oversee management of the
program.

The changes made in response to the proposed rules as a re-
sult of the comments and summarized as follows: 1) Section
189.2(9) was amended to include applicable provisions of the
enabling statute, §§ 122.014 and 122.016, Human Resources
Code for clarity and conformity with the rules in response to
the comments. 2) Section 189.5(g) was added to provide a
notice provision in the rules to delineate the council’s process
for resolving protests and complaints in response to comments.
3) Section 189.6(c) was amended to replace "personnel" with
"human resource functions" for clarity. 4) Section 189.6(d) was
amended by deleting the reference to "support services" for clar-
ity. Other clarification language was added as shown in the re-
sponse to the comments. 5) Section 189.6(e) was deleted as
well as a parallel portion of §189.6(j), which was relocated at
subsection (h). In response to comments, the council deleted
the requirement that CRPs use a competitive process to obtain
raw materials because the council agrees that there is no such
requirement in Chapter 122, Human Resources Code. 6) Sec-
tion 189.6(f) was relocated to subsection (e) and the language
was amended in the response to the comments, to include ben-
efits in the calculation of the thirty-five percent (35%) minimum
of the contract price for services approved for the state use pro-
gram. 7) Section 189.6(g) was relocated to subsection (f) to ac-
commodate changes to the proposed rules. 8) Section 189.6(i)
was relocated to subsection (g) and amended to appropriately
include political subdivisions in the rule as required by Chap-
ter 122, Human Resources Code. 9) Section 189.6(h) in the
proposed rules was deleted because it was duplicative of sub-
section (n) which was relocated at subsection (m). 10) A por-
tion of §189.6(j) was relocated to subsection (i) and amended
to appropriately include political subdivisions in the rule as re-
quired by Chapter 122, Human Resources Code. 11) A portion
of §189.6(j) was relocated to subsection (h) and the language
was amended to provide clarity as stated in the response to the
comments. 12) Section 189.6(k) was relocated at subsection
(j) to accommodate sequential changes to the proposed rules.
13) Section 189.6(m) was relocated at subsection (l) to accom-
modate sequential changes to the proposed rules. 14) Section
189.7(g) reflects an amendment in the language that the CNA’s
records be submitted to the council rather than to another CNA
in the event of a transition to assure the appropriate application
of the Public Information Act in response to the comments. 15)
Section 189.7(l)(2) is amended, in response to the comments,
to reflect council’s understanding that the state use program is
not intended to encompass the CNA’s activity in the private sec-
tor. 16) Section 189.7(l)(8)(A) was amended, in response to the
comments, to reflect the council’s acknowledgment that a thirty
(30) day payment period may adversely affect some CRPs. 17)
Section 189.9(a) deleted the reference to §2155.441, Govern-
ment Code, because it is a preference and not an exemption to
competitive bidding. 18) Section 189.12(b)(2) was amended to
provide clarity of goals regarding resolution of customer com-
plaints. 19) Section 189.12(b)(8) was amended, in response to

comments, to more clearly define the council’s expectations of
the CNA in regard to the CRP’s purchasing records to facilitate
the annual report. 20) Section 189.12(b)(9) was amended, in re-
sponse to comments, to reflect council’s understanding that the
state use program is not intended to encompass the CNA’s activ-
ity in the private sector. 21) Section 189.12(b)(10) was amended
to clarify that the rule refers to conflicts between the CRP and the
CNA and the portion of the rule that referred to five complaints
per year was deleted because it was redundant. 22) Section
189.12(b)(11) was deleted because the language was redun-
dant. 23) Sections 189.12(b)(12), (13), (14), (15), and (16) were
relocated at subsections (11), (12), (13), (14), and (15) respec-
tively to accommodate sequential changes in the proposed rules.

Summary of Comments and Reasons Why Council Agrees or
Disagrees with Comments.

Fourteen entities submitted comments on the proposed new and
amended rules as published in the October 13, 2000 issue of
the Texas Register (25 TexReg. 10317) from Andrews Diversi-
fied Industries; Burke Center; Coalition of Texans with Disabil-
ities; Concho Resource Center; Gray & Becker, P.C. on behalf
of TIBH Industries, Inc.; Marian Moss Enterprises Inc.; On Our
Own Services, Inc.; Small Business United of Texas; St. Vin-
cent De Paul Rehabilitation Services of Texas, Inc., d/b/a Peak
Performers; Texas Association of Business & Chambers of Com-
merce; Texas Association of Goodwills; National Federation of
Independent Business - Texas; West Texas Lighthouse for the
Blind; and Vinson & Elkins L.L.P. on behalf of Pitney Bowes, Inc.

Comments expressing general support for the amended and
new rules were received from Burke Center; Coalition of Texans
with Disabilities; National Federation of Independent Business
- Texas; Small Business United of Texas; Texas Association of
Business & Chambers of Commerce; and Vinson & Elkins L.L.P.
on behalf of Pitney Bowes, Inc.

Comments expressing opposition to portions of the proposed
amended and new rules and/or suggesting revisions to portions
of the amended and new rules were received from Andrews Di-
versified Industries; Concho Resource Center; Gray & Becker
on behalf of TIBH Industries, Inc.; On Our Own Services, Inc.;
Marian Moss Enterprises Inc.; Texas Association of Goodwills;
St. Vincent De Paul Rehabilitation Services of Texas, Inc., d/b/a
Peak Performers; and West Texas Lighthouse for the Blind.

Comments to the proposed rules are summarized below with
reasons why the council agrees or disagrees with the comments.
An asterisk (*) before each comment indicates the comment was
submitted by a singular entity.

Comment: Proposed Rule Preamble - *The fiscal impact on
CRPs related to the reporting requirements cannot be deter-
mined at this time. This entity suggested that all parties be
allowed to determine the fiscal impact, report to the council,
and after approval from the council, pass the cost on to the
customer.

*The cost of implementing the rules and recordkeeping require-
ments will knock the CRPs out of every negotiation with every
agency on a contract. There is no room in pricing for additional
record-keeping costs.

*There is no doubt that rules generate more compliance require-
ments for the CNA, CRPs, vendors, and related parties and the
language "some new reporting and recordkeeping requirements"
does not accurately reflect the real situation. There is a concern
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that cost of operations will increase due to the proposed rules
which will further erode the competitiveness of the CRPs.

*The determination of no fiscal implications for the proposed
rules is incorrect because there is potential for a tremendous
increase in the number of man- hours that will be required by
CRPs and the CNA to implement the rules. CNA time spent on
identifying new work situations will be reassigned to paperwork
and bureaucracy.

Response: The council disagrees with comments. The fiscal
impact language in the proposed preamble indicates no fiscal
impact to state and local governments. Most of the specified in-
formation is already provided to the CNA. The council believes
that any additional expense imposed on CRPs or the CNA as a
result of complying with the proposed rules will be outweighed
by the anticipated public benefits of enhanced fiscally responsi-
ble oversight and fulfillment of the state use program’s purpose
of assisting persons with disabilities to achieve independence
through productive employment in accordance with §122.001,
Human Resources Code. This information will enable the council
to ascertain whether criteria for participation in the state use pro-
gram are met pursuant to its responsibilities under §122.003(j),
Human Resources Code.

Comment: §189.2(5) and §189.6(b) - *One entity expressed con-
cern that a definition which requires a CRP to exist for the primary
purpose of employing persons with disabilities to produce prod-
ucts or services will eliminate some legitimate CRPs from par-
ticipating in the state use program. For example, those CRPs
whose primary purpose is to rehabilitate persons with disabili-
ties, but only employ a few persons with disabilities to produce
products, will be adversely affected.

*The language, "primary purpose of employing persons with dis-
abilities" should not be required since some entities provide an
array of services to the disabled including sheltered employment,
but do not have the employment of persons with disabilities as a
primary purpose.

*The language should not freeze out legitimate CRPs that may
be quasi-governmental, exist under a "group exemption letter"
from the IRS which grants a tax exception to a central authority
which is effective for its local affiliates, or CRPs that have lan-
guage in articles or bylaws that do not state the primary purpose
of employing persons with disabilities.

*Two comments were received indicating that the federal tax
identification requirement in the definition does not apply to
governmental entities.

*All private CRPs must be incorporated and the governmental
entities should be related to the state mental health and mental
retardation system.

*The language "private nonprofit unincorporated entity which has
its own nonprofit status and federal tax identification number"
should be deleted because it is a legal conundrum that runs con-
trary to the Texas Nonprofit Corporations Act and the IRS Code
of 1986, as amended. The word "status" suggests indepen-
dent authority outside the council which is empowered to grant
such status. There are only two authorities governing qualifying
nonprofit entities: the Secretary of State and the IRS. The "pri-
mary purpose" language is excessively restrictive and exclusive
of many other purposes.

*Language that requires a CRP to have as its primary purpose,
the employment of people with disabilities, would eliminate all
MHMR centers in the state.

Response: The council disagrees with the comments. The pro-
posed definition of a CRP complies with §122.002(3), Human
Resources Code, which requires that a government or nonprofit
private program employ persons who produce products or
perform services for compensation in order to be classified
as a CRP. Administration of this program requires the council
to establish criteria for CRPs consistent with the definition
in the proposed rules to adequately determine eligible and
non-eligible participants in the state use program and comply
with §122.002(3) and §122.003(j), Human Resources Code.

Also, proposed rules §189.6(l)(1) and (2), now relocated at
§189.6(k)(1) and (2), allow the council the discretion to recog-
nize CRPs that maintain accreditation by a nationally accepted
vocational rehabilitation accrediting organization and approve
CRPs services that have been approved for purchase by a state
habilitation or rehabilitation agency. These categories of CRPs
are in addition to those that meet definitional criteria.

In response to the last comment as listed above, it is noted that a
purchasing preference is allowed in the state procurement com-
petitive bid process for products from a workshop, organization
or corporation whose primary purpose is training and employing
persons having mental retardation or physical disability as pro-
vided by §2155.441, Government Code.

The language of the proposed rule only requires a private non-
profit incorporated or private nonprofit unincorporated entity to
obtain a federal tax identification number. A private nonprofit un-
incorporated entity may obtain a federal tax identification num-
ber and may apply for tax exemption under IRS Ruling 67-390,
1967-2 Cumulative Bulletin 179 and 501(c)(3) of the Internal
Revenue Code.

Comment: §189.2(9) - *Three comments stated that the pro-
posed rule is in conflict with state use program statutes and
§2155.138 and §2155.069, Government Code do not apply to
the enabling statutes under the Human Resources Code.

*The definition is vague, could lead to abuse and appears to be
contrary to §122.016, Human Resources Code.

*Purchasing authority for the state use program should come
only from the enabling statute in §122.016. Multiple applicable
codes create confusion and could result in loss of sales to CRPs.

*An exception situation should flow first from §122.016 of the Hu-
man Resources Code, which should be listed with §§2155.138
and 2155.441 and 2155.069 of the Government Code.

*The state use program is an exception to the General Services
Commission code.

Response: The council disagrees. Section 2155.138(a)(3),
Government Code provides an exemption from competitive
bidding for goods or services approved by the council only if they
meet the enumerated requirements including state specifica-
tions for quantity, quality, delivery, and life cycle costs. Sections
122.014 and 122.016, Human Resources Code provide that
products must be manufactured according to specifications de-
veloped by the commission unless the product, as manufactured
according to GSC specifications, does not meet the reasonable
requirements of a state agency or political subdivision; or the
requisitions made cannot be reasonably complied with through
the provision that products or services be produced by persons
with disabilities. All state laws must be construed according
to the Code Construction Act, §311.026, Government Code
which supports the interpretation of apparently conflicting
laws so that effect is given to both when possible. Therefore,
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council must consider application of both statutes when making
determinations and decisions to disapprove a product for the
state use program or to apply the exceptions.

However, proposed rule §189.2(9) will be amended to reference
the applicable provisions of the enabling statute of Human
Resources Code, §122.014 and §122.016 in order to provide
clarity and conformity in the rules. The provision will read
as follows: "Exception--Any product or service approved for
the state use program purchased from a vendor other than a
CRP because the state use product or service does not meet
the applicable requirements as to quantity, quality, delivery,
life cycle costs, price, testing and inspection requirements
pursuant to §§2155.138, 2155.069, Texas Government Code
or as described in §122.014 and §122.016, Human Resources
Code."

Comment: §189.6(b) - *Two comments as expressed in
§189.2(5) state a governmental CRP would not be required to
have a federal tax identification number.

*Not all CRP’s will be able to exist with this definition.

Response: The council agrees with the comments but has deter-
mined that no amendment to the proposed rule is required. Gov-
ernmental entities are not required to have a federal tax identifi-
cation number. The language of the proposed rule only requires
the private nonprofit incorporated and private nonprofit unincor-
porated entities to obtain federal tax identification numbers.

The council has the rulemaking authority granted in §122.013
and §122.002(3), Human Resources Code to establish criteria
for CRPs to operate and fulfill the purposes of the state use pro-
gram by providing meaningful employment to persons with dis-
abilities as stated in §122.001, Human Resources Code. There-
fore, strict guidelines complying with the enabling statutes are
considered necessary to ensure only those entities envisioned
by the legislature are allowed to participate in the state use pro-
gram.

Comment: §189.6(c) - *"Personnel" should be replaced with "hu-
man resource functions".

Response: The council agrees with the comment and for clar-
ification has changed the language as follows: "A CRP must
maintain payroll, human resource functions, accounting and doc-
umentation of disability for people employed to produce goods or
services under the state use program."

Comment: §189.6(d) - *Maintenance of billing and payment
records should not be limited solely to subcontracts of the CRP.
Also, the meaning of support services is unclear.

Response: The council disagrees with the first part of the com-
ment. Such language is provided to assist the council in ensuring
operations and control of the CRP is retained by the CRP’s board
of directors and not some other entity. The proposed rules do
not limit maintenance of billing and payment records to subcon-
tracts since §189.7(i)(1) requires such records be maintained by
the CRPs by implication. However, the council agrees that the
language of support services may be unclear. Therefore, the
language is amended to read: " A CRP must maintain contracts
and billing and payment records if it contracts with outside enti-
ties for services of any kind."

Comment: §189.6(e), now deleted - *Two comments state a CRP
should not be required to purchase their raw materials though
the competitive process or provide documentation for failure to

do so. Deletion was recommended because the federal program
does not impose this requirement on CRPs.

*This information is already reported to the council in a cost anal-
ysis. Further, the request is unreasonable since the product has
already been considered to be at fair market price.

*There is a concern about having a state mandate on how CRP’s
will purchase.

*Chapter 122, Human Resources Code does not require CRPs
to use the competitive process to obtain raw materials. Compli-
ance would result in increased costs to the CRPs.

*Competitive process is optional to the CRP. If the CRP chooses
to select a vendor that prices them out of a contract, then the
council simply does not have to award the state use contract to
that CRP.

Response: The council agrees that Chapter 122, Human Re-
sources Code does not require the CRPs to use a competitive
process to obtain raw materials and will delete this language in
this subsection and also the parallel provision in proposed rule
§189.6(j), now relocated at §189.6(h).

Comment: §189.6(f), now relocated at (e) - *The entity disputes
mandatory language that a CRP must comply with the percent-
ages. The discretion of council to accept a lower percentage is
limited to the direct labor requirement.

*There was another comment that the language in subsections
(f), (g), and (h) indicates micro management of CRP’s ability to
operate a contract. The stringent parameters will inhibit growth
and development of the program in today’s market and such a
system will limit integrated and business oriented opportunities
for Texans with disabilities. Overabundance of regulatory efforts
may enforce rules, but won’t enhance growth and improvement.

*Another comment to subsection (f)(1) was to replace manda-
tory language to discretionary language "should" and add the
words "including benefits" to the end of the sentence. Also this
entity suggested that subsections (f)(2) and (3) replace "must"
with "should" to allow council flexibility to approve lower percent-
ages.

*Subsections (f)(3) and (g)(1) contain duplicative language.

*Subsection (f)(3) should have language that allows council to
approve a higher administrative fee when it is satisfied that this
percentage is not feasible for a particular service.

*The percentages should be guidelines only. Due to the nature of
the field, CRPs are called upon to be creative in their search for
work for people with disabilities. The mandatory percentages are
too confining to achieve employment of persons with disabilities
in every situation.

*There was a suggestion to add to subsections (f)(4) and (g)(3)
a mandate that a CRPs attend an annual training.

*It was noted that the language in subsection (f)(1) does not in-
clude benefits. This entity requested that the requirement on
supply cost in subsection (f)(2) be changed to a goal, in an effort
to prevent destruction of the program.

Response:The council disagrees with the comments that disfa-
vor mandatory percentages because the proposed rule allows
the council flexibility to grant exceptions as required by the par-
ticular circumstances of a situation, service or program. At the
same time, the rule maintains the integrity and accountability of
the state use program by requiring that all participants meet and
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follow the statutory purpose of providing employment opportuni-
ties for persons with disabilities.

The council disagrees with requiring the CRPs to attend the an-
nual training because such a mandatory provision would prevent
CRPs from using their judgment to attend such a meeting. In ad-
dition, it is a function of the CNA to monitor whether the CRPs are
complying with program guidelines pursuant to §122.019(b)(6),
Human Resources Code. Those CRPs that are in compliance
would not necessarily need to attend annual training sessions. It
is noted that the CNA is required to provide annual training ses-
sions as stated in proposed rule §189.12(b)(3) and (4).

The council agrees to amend the language to include "benefits"
in proposed rule §189.6(f)(1), now relocated at §189.6(e)(1), as
follows: "A minimum of thirty-five percent (35%) of the contract
price of the service must be paid to persons with disabilities who
perform the service in the form of wages and benefits."

Comment: §189.6(g), now relocated at (f) - *Mandatory lan-
guage should be replaced with discretionary language.

Response:The council disagrees because there is sufficient flex-
ibility in the language of this rule to allow the council to accept a
lower percentage when it is satisfied that the percentage is not
feasible for a particular product while at the same time ensuring
integrity, accountability, and fulfillment of the state use program’s
purpose. Mandatory language is necessary to ensure the state
use program’s success in providing meaningful employment for
persons with disabilities.

Comment: §189.6(h), now deleted, and (n), now relocated at (m)
-

*These provisions are flawed as there is no authority to suspend,
disqualify or revoke approval of a CRP. Also "shall" should be
replaced with "may" in each of these rules. Both subsections are
too punitive. There is no notice requirement and no due process
provisions for CRPs to refute allegations or remedy deficiencies
before disqualification.

*There was a suggestion to change the language to "may result
in suspension" in order to allow for extenuating circumstances.

*Another comment recommended mandatory language be re-
placed with discretionary language and any act of suspension or
disqualification should have an element of due process for the
CRP.

Response: The council disagrees with the comments that claim
there is no authority for the council to suspend, disqualify, or
revoke a CRP’s participation in the state use program. Section
122.002(3), Human Resources Code provides broad authority to
set criteria for CRPs to participate in the program and the council
has been given broad rulemaking authority in §122.013, Human
Resources Code to implement, extend, administer or improve
the state use program.

The council agrees that subsections (h) and (n) appear duplica-
tive and confusing; therefore, subsection (h) will be deleted
and subsection (n) will be relocated to subsection (m) and be
amended to read: "Violation of any of the criteria given in this
chapter may result in suspension of approval or in disapproval
of a CRP’s eligibility to participate in this program, and/or
may result in suspension or disqualification of any product or
service."

The council agrees that a procedure to appeal or dispute actions
taken by the CNA or the council to suspend, revoke, or disap-
prove a CRP or a product or service from participating in the

state use program should be included. Therefore, the following
language will be added as subsection (g) of §189.5 of the pro-
posed rules: "189.5(g) Protests/Dispute Resolution/Hearing

(1) Any CRP which is aggrieved in connection with the disap-
proval or suspension of its ability or its product or service to par-
ticipate in the state use program may formally protest to the pre-
siding officer of the council. Such protests must be in writing and
received by the presiding officer within ten (10) working days af-
ter such aggrieved person or entity knows, or should have known,
of the occurrence of the protested action. The written protest
must be presented to the presiding officer not later than thirty
(30) days prior to the regularly scheduled council meeting. For-
mal protests must conform to the requirements of this subsection
and subsection (2) of this section, and shall be resolved in ac-
cordance with the procedure set forth in subsections (3) and (4)
of this section.

(2) A formal protest must be sworn and contain:

(A) a specific identification of the statutory or regulatory provi-
sion(s) that the action complained of is alleged to have violated;

(B) a specific description of each act alleged to have violated the
statutory or regulatory provision(s) identified in paragraph (A) of
this subsection;

(C) a precise statement of the relevant facts;

(D) an identification of the issue or issues to be resolved;

(E) argument and authorities in support of the protest; and

(F) a statement that copies of the protest have been mailed or
delivered to the using agency and/or the CNA, as appropriate.

(3) A quorum of the full council shall have the authority to settle
and resolve the dispute concerning the disapproval or suspen-
sion of a CRP or its product and/or service to participate in the
state use program.

(4) The council will deliberate and decide whether the disputed
action is to be reversed, modified or affirmed during the regularly
scheduled meeting following receipt of the formal written protest.
The council’s determination will be final."

Comment: §189.6(j) - *Include discretionary language in this
provision.

Response: The council agrees with the comment to proposed
rule §189.6(e) that protested the requirement for CRPs to pur-
chase raw materials through a competitive process. Therefore,
such language is deleted from the provision. In addition, the rule
will be amended and relevant provisions will be relocated to pro-
vide clarity. Proposed §189.6(f), (g) and (k), now relocated at
§189.6(e), §189.6(f) and §189.6(j), respectively, combined with
§189.2(9) and (10) and §189.6(d) enhance the council’s ability
to make determinations of fair market value to maximize pur-
chases of products approved for the state use program, pursuant
to §122.015, Human Resources Code.

Proposed rule §189.6(j), now relocated at subsection (h), is
amended for clarification to read as follows: "Any necessary
subcontracted services shall be performed to the maximum
extent possible by other community rehabilitation programs and
in a manner that maximizes the employment of persons with
disabilities."

Comment: §189.6(k), now relocated at (j) - *Change "organiza-
tion" to "CRP" and add language that requires a non-profit CRP
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to maintain complete managerial control of their agencies and fi-
nances, but allows a CRP to be a subsidiary of a for-profit parent
corporation as long certain criteria are achieved.

*The requirements exclude MHMRs and enclaves whose pri-
mary purpose may not be employment, but a whole array of
services. The limitation grossly discriminates against certain
classes of people which directly violates the Constitution of the
United States.

*The language should allow for entrepreneurial models of em-
ployment for persons with disabilities that operate within guide-
lines of the IRS for non-profit agencies. Persons with disabili-
ties are being employed by companies whose primary purpose
is not the employment of persons with disabilities. The language
needs to allow for special circumstances.

Response: The council disagrees with the comments and sug-
gestions. The council has determined that this rule complies
with the overall purpose of the state use program in support of
employment for persons with disabilities as stated in §122.001,
Human Resources Code and its duty to establish criteria for
recognition and approval of CRPs pursuant to §§ 122.002(3) and
122.003(j), Human Resources Code. The council is authorized
under §122.013, Human Resources Code to make rules to im-
plement, extend, administer or improve the state use program.
The council has also determined that this criterion will ensure
that the program continues to primarily benefit persons with dis-
abilities and prevent abuse of the program by private companies
seeking to avoid the state’s competitive bidding requirements.

The term "organization" is used to encompass those entities that
qualify under the definition of a CRP and under the response to
comments on proposed rules §189.2(5) and §189.6(b).

Comment: §189.6(m), now relocated at (l) - *There was a ques-
tion presented on how the review will be administered and who
will bear the burden of the expense.

*This provision grossly discriminates against certain classes
of people which directly violates the Constitution of the United
States.

Response: The council disagrees with the comments and in-
tends that any review as referenced in this subsection will be
conducted by the council, the CNA under proposed rule §189.7,
or another state agency, as directed by the council. The council
does not intend that any CRP subject to review bear any expense
incurred in conducting the review, except those CRP expenses
necessary to cooperate with and facilitate the review. These ex-
penses are expected to be minimal. Any costs will be paid as
provided in §122.019(f), Human Resources Code.

No discrimination is involved in this process. The council only
seeks to maintain the integrity and credibility of the state use
program and this rule aids in ensuring that its purpose is fulfilled
according to §122.001, Human Resources Code and that only
eligible participants remain in the state use program.

Comment: §189.7(c) - *An entity recommended that the man-
agement fee remain a flat rate for all CRPs in an effort to en-
sure a subsidy and the same level of service for smaller CRPs
and contracts. A system without a flat fee may result in loss of
smaller contracts due to higher commission rates or inability of
the CNA to justify the cost of servicing the contract.

*There was a query as to whether the council is the only entity
that can determine a fair and varying management fee of the

CNA, and whether the council has discretion to approve a vary-
ing management fee.

*Change the "sole discretion" language to "in compliance with
applicable laws". The varying management fees will seriously
damage the program because the small contracts and CRPs will
not be protected and will not reflect the varying work levels re-
lated to thousands of contracts each year. A flat fee will subsidize
the small contracts. No other existing program uses a varying
management fee.

*The language permitting council to negotiate varying manage-
ment fees with a CNA is contradictory to §122.019(e) of the Hu-
man Resources Code because there is only authority to approve
one fee and at a maximum rate.

*A varying management fee would prove to be difficult to manage
and would not be objective. The customers of the CRP are more
than willing to pay a certain percentage to have their contract
included in the state use program.

Response: The council disagrees that a varying management
fee would be difficult to manage or that it would damage the state
use program. Council believes a varying management fee may
not be necessary but the proposed rule affords the council the
flexibility to set a varying fee in specific and appropriate situa-
tions. The council has determined that §122.019(e), Human Re-
sources Code does not limit the number of management fees it
may set. A varying management fee may be necessary for the
council to fulfill its duties to ensure continued success of the state
use program by facilitating employment opportunities to persons
with disabilities.

Comment: §189.7(e) -*An entity requested deletion of the pro-
posed language because it exceeds the scope of authority in
§122.019(d). The council should be allowed to designate a CNA
for a five-year period with rolling two-year renewal periods after
reviews. The legislative history does not contemplate or permit
"competitive bidding". "Sole discretion" language should be elim-
inated. The five year period is also consistent with a mediation
agreement from the council.

*The proposed rule is an attempt to re-write the statute at
§122.019(c) and (d) and (1) and (2) is without statutory author-
ity.

Response: The council disagrees. The Council has determined
that it does not have authority under §122.019(d), Human Re-
sources Code to award a CNA a contract that exceeds two years.
The rule provides the council with timelines and guidelines to
ensure a successful relationship with a central nonprofit agency
and ongoing administration of the state use program.

It is the position of the council that any mediation agreement
entered into pursuant to prior litigation, subsequently nonsuited
by a plaintiff party, is no longer binding and that any provisions
that purported to exceed council’s statutory authority as to the
duration of a CNA contract were void.

Section 2156.007 Contract Award, Government Code provides
for competitive bidding for goods and services and applies to
state agencies that purchase goods or services. The council is a
state agency within the meaning of §101.001, Civil Practice and
Remedies Code and must follow all relevant provisions of state
law. Section 122.019(d), Human Resources Code provides an
additional method of contracting with a CNA. This construction
is supported by the Code Construction Act, Chapter 311, Gov-
ernment Code.
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Comment: §189.7(f) - *Statutory authority to require competitive
bidding was challenged and failed in the past; so why it is being
pursued now?

*Legislative history does not contemplate or permit competitive
bidding, nor does it allow the council to enter into an emergency
contract.

*The provisions in subsections (1), (2), and (3) are without
statutory authority. No authority exists for evaluating the CNA
against anything other than the contractual specifications.
There is no authority to terminate the contract with the CNA
nor to access CNA financial records and job descriptions. It
was recommended that entire §189.7(e), §189.7(f)(3) and (4)
and §189.7(g) be stricken and to amend §189.7(f) to read "the
council may use competitive bidding...when a contract with a
CNA is terminated because...followed by subsections (1) and
(2) only."

Response: The council disagrees. Section 2156.007 Contract
Award, Government Code provides for competitive bidding for
goods and services and applies to state agencies that purchase
goods or services. The Council is a state agency within the
meaning of §101.001, Civil Practice and Remedies Code
and must follow all relevant provisions of state law. Section
122.019(d), Human Resources Code provides an additional
option for contracting with a CNA and authority to review
operations of the CNA. The council also has implied authority
to take appropriate actions in accord with the findings of its
review of the CNA. This construction is supported by the Code
Construction Act, Chapter 311, Government Code and case
law.

The council has the authority under §122.013, Human Re-
sources Code to make rules to extend, administer or improve
the state use program. This rule will improve the council’s
ability to obtain services that provide the best value for state
agencies and political subdivisions and ensure that the program
continues to primarily benefit persons with disabilities.

Comment: §189.7(g) -*The rules improperly require a turnover of
additional CNA documents at a future time to a successor CNA
without providing for any compensation or expense reimburse-
ment. This would be an illegal taking of private property without
compensation.

Response: The council disagrees with the comment. The coun-
cil is given broad power in §122.013, Human Resources Code to
administer the state use program. Inspection of the records un-
der appropriate circumstances is essential to the council’s suc-
cess in meeting its duties and responsibilities under the statute.
The council considers such records crucial to prevent disruption
in the continuance of the program. Furthermore, proposed rule
§186.12(b)(16) provides the CNA with safeguards for any infor-
mation the CNA asserts is privileged. Although the council is of
the opinion that the Public Information Act would apply without
the explicit provisions of this rule, the application of this act has
been explicitly stated to provide assurance to any prospective
CNAs that their right to assert a privilege against disclosure of
information is preserved.

The council disagrees that the records named under §122.009,
Human Resources Code are private property because this law
provides that these records are public.

The council agrees to change the language in the proposed rule
to reflect that the records will be provided to council instead of a
successor CNA and to clarify that this provision is only triggered

in the event the CNA is terminated or ceases to exist as a CNA.
The proposed rule was changed as follows: "In the event a new
CNA succeeds to the contract for any reason provided in these
rules, the prior CNA shall cooperate fully and assist the new CNA
to take over CNA duties and responsibilities as soon as possible
with minimal disruption to the operations of the program. Such
cooperation and assistance will include turning over to the coun-
cil the terminated CNA’s records described in the Texas Human
Resources Code §122.009(a), which includes but is not limited
to a marketing plan, a listing of CRPs participating in the state
use program, copies of all contracts with CRPs participating in
the state use program, a listing of state agencies that purchase
state use products and services, program funding requirements,
and job descriptions for staffing a CNA to perform its duties un-
der its contract with the council."

Comment: §189.7(i)(1) - *Delete the requirement to provide
summary data from CRP annual business reports because
some are too lengthy and some do not exist. The other required
data provides sufficient information to gauge the performance
of a CRP.

*Change the discretionary language of "may" to "will" in an effort
to ensure effective marketing, education of the program, and on
time payments to the CRPs.

*Why would annual business reports of the CRP be required?
Accounting firms and Boards of non-profits will object adamantly
to such a request.

*Detailed reporting requirements will increase the operating ex-
penses and overhead of the CNA and CRPs. As to §189.7 in
general, there is no recognition of a designation of a central non-
profit agency and there is a memorandum of agreement which
outlines the duties of the CNA and council.

*A verification of participation should be included in the annual
report and in subsection (2) add "requirement to report in-house
career advancement, including managerial opportunities".

*Detailed reporting requirements will increase operating ex-
penses and overhead of the CNA and the CRPs.

Response: The council disagrees with the comments. The in-
formation required in the proposed rule is necessary to protect
the integrity of the program and assist council in carrying out its
duties and responsibilities pursuant to the law. This information
will provide documentation on a CRP’s performance under the
guidelines of the program and facilitate the preparation of the
annual report required by §122.022, Human Resources Code.
Most of this information is already collected by the CRPs to meet
contractual obligations with the CNA. Participation is understood
to be verified by the CNA. The council has no authority under cur-
rent law to assume staffing management.

Comment: §189.7(j)(3)(D) and (4), (5), (6) - *The memorandum
of understanding states an audited report prepared under gen-
erally accepted audit standards will be supplied by the CNA. A
request for other expenditures and records still needs to be coop-
eratively agreed upon. As to subsection (j)(5), the proposed rule
fails to acknowledge that §122.009, Human Resources Code
sets forth the records that are subject to Chapter 552, Govern-
ment Code.

*Another comment recommended deletion of (j)(3)(D) entirely
because of costs involved in preparing an audited financial state-
ment which will ultimately be passed to participating CRPs.
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Response: The council disagrees. The information required
in the proposed rule is necessary to protect the integrity of
the program and assist council in carrying out its duties and
responsibilities pursuant to the law. This information will provide
documentation on the CNA’s performance under the guidelines
of the program and facilitate the review of the CNA required by
§122.019(c), Human Resources Code. The council has been
granted broad rulemaking authority under §122.013, Human
Resources Code to implement and administer the program
which implies authority to obtain data to objectively assess
performance of the CNA. The CNA has already provided this
information to the council and has not made an issue of costs
incurred to gather this data.

The council notes that proposed rule §186.12(b)(16) provides
the CNA with safeguards for any information the CNA asserts is
privileged. Although the Council is of the opinion that the Pub-
lic Information Act would apply without the explicit provisions of
this rule, the application of this act has been explicitly stated to
provide assurance to any prospective CNAs that their right to as-
sert a privilege against disclosure of information to the public is
preserved.

Comment: §189.7(k) - *Add "and career advancement programs
including managerial opportunities" to this subsection.

*The CNA does not have authority to administer the CRP con-
tracts. The CNA could assist and review general administration
of contracts by the CRPs. CRPs need to remain independent
of the CNA and the council but be accountable to the rules and
regulations.

Response: The council disagrees with the comment. The coun-
cil has contracted with the CNA to provide general administration
of state contracts with CRPs pursuant to §122.019(b)(3), Human
Resources Code. It is not a function of the CNA under provisions
of the state use program to manage any other contracts of indi-
vidual CRPs or specified internal operations. However, the coun-
cil takes no position on other contracts or contractual provisions
the CNA may have with individual CRPs. The requirements of
this rule are critical to the success and operation of the state use
program and provide insight to participants in the state use pro-
gram on important functions of the CNA.

Comment: §189.7(l)(2) - *The proposed rule language indicates
the CNA will become involved in private consumer products and
services marketing and the language should be amended to re-
flect marketing only to state and political subdivisions.

Response: The council agrees with the comment and will amend
the language as follows: " direct marketing of products and ser-
vices to state agencies and political subdivisions".

Comment: §189.7(l)(8)(A) - *A payment system requiring pay-
ment to CRPs within thirty days of invoicing doubles the current
payment time. This extension of payment time would increase
costs of financing to CRPs and loss of jobs to persons with dis-
abilities. The provision should be stricken entirely.

Response: The council agrees with the comment and will amend
the language of this rule as follows: "establishing a payment sys-
tem with a goal to pay CRPs within fourteen (14) to twenty-one
(21) calendar days, but not later than thirty (30) calendar days of
completion of work and proper invoicing."

Comment: § 189.7(n) - It is not possible for the CNA to have an
authorized representative present at all council meetings who
can bind the CNA because the Texas Nonprofit Corporation Act,
Articles 1396-2.14 and 1396-1.02A(7) specifically vest control

in the board of directors, which may delegate specific duties to
its officers, agents and representatives. TIBH cannot lawfully
abdicate its ultimate responsibility regarding liabilities and such
a provision should not appear in an agency rule of the state.

Response: The council disagrees with the comment. The coun-
cil understands the general principals in the Texas Nonprofit Cor-
poration Act. However, the Act does not prevent the board of
directors from authorizing a representative to attend quarterly
council meetings and bind the corporation on applicable agenda
items decisions. The quarterly meeting agenda is prepared and
delivered to the central nonprofit agency in advance of the meet-
ing which provides sufficient notice of solicited actions to the cen-
tral nonprofit agency. Such a request is necessary to allow the
council the ability to carry out the duties, responsibilities, and
business of the state use program. The proposed rule requires a
CNA representative, who has been properly appointed and act-
ing under the management and control of the central nonprofit
agency board of directors to be present and authorized to act on
applicable agenda items at the council’s quarterly meetings in
accordance with and not contrary to article 1396-2.28 and Bar
Comments, No. 7 and article 1396-2.14, Revised Civil Statues.

Comment: §189.8(c) - *A statement of who determines whether
the reasonable requirements have been met should be provided.

*Section 122.016 of the Human Resources Code, which pro-
vides exceptions to determination of the price of a product takes
precedence over §2155.138 and §2155.441, Government Code
or other GSC statutes.

Response: The council disagrees with the comments. Section
122.007(d), Human Resources Code instructs the General Ser-
vices Commission to make awards based on goods and services
that meet formal state specifications developed by the General
Services Commission. Therefore, the General Services Com-
mission makes those determinations as well as processes the
requisitions according to the General Services Commission’s
rules as provided by §122.007(e), Human Resources Code.

All state laws must be construed according to the Code Con-
struction Act, Chapter 311, Government Code which supports
the interpretation of apparently conflicting laws so that effect is
given to both when possible. Section 2155.138, Government
Code provides an exemption from competitive bidding for goods
or services approved by the council only when, among other cri-
teria, the product or service meets state specifications for quan-
tity, quality, delivery, and life cycle costs. Sections 122.014 and
122.016, Human Resources Code do not provide any excep-
tions to the determination of the price of a product. Sections
122.014 and 122.016, Human Resources Code require prod-
ucts to be manufactured according to specifications developed
by the commission unless the product, as manufactured accord-
ing to commission specifications, does not meet the reasonable
requirements of the state agency or political subdivision or the
requisitions made cannot be reasonably complied with through
provision of products or services produced by persons with dis-
abilities. Therefore, council must consider that both statutes will
apply when it makes determinations and decisions to disapprove
a product for the state use program or to apply the exceptions.

Comment: §189.9(a) - *Who has authority to specify the time
for products or services to be made available? If it is the using
entity, then there is a possibility that the using entity would be
given power to shut down the program.

*Section 2155.138 of the Government Code should not be given
equal footing with Chapter 122 of the Human Resources Code
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with regard to determining and fixing the fair market value or
price of a product.

Response: The council disagrees. Although §122.008, Human
Resources Code indicates that products that meet applicable
specifications must be procured from a CRP at a price deter-
mined by council to be fair market price, § 2155.138(a)(4), Gov-
ernment Code provides an exemption from competitive bidding
for goods or services approved by the council. This exemption
only applies when the enumerated items are achieved includ-
ing the criteria that a product or service cost no more than fair
market price of similar items and other criteria are met. All state
laws must be construed according to the Code Construction Act,
Chapter 311, Government Code which supports the interpreta-
tion of apparently conflicting laws so that effect is given to both
when possible.

The proposed rule requirements are necessary for council to ad-
equately assess and achieve a fair market price for products and
services produced by persons with disabilities because the coun-
cil relies upon data provided by the CNA to determine fair market
price. However, the price council approves may not always re-
flect a fair market price at the time a state agency must purchase
a specific product or service.

As to the comment of who has the authority to specify the time
for products or services to be made available, §122.007(d), Hu-
man Resources Code instructs the commission to make awards
based on goods and services that meet formal state specifica-
tions developed by the General Services Commission. There-
fore, the General Services Commission makes those determina-
tions as well as processes the requisitions according to the Gen-
eral Services Commission’s rules as provided by §122.007(e),
Human Resources Code.

Section 2155.441, Government Code is being deleted from the
existing rule because it only gives a preference for products of
workshops, organizations, or corporations whose primary pur-
pose is training and employing individuals having mental retar-
dation or a physical disability when state specifications regarding
quantity, quality, delivery, life cycle costs and price are met. Sec-
tion 2155.441 does not provide an exemption from competitive
bidding but provides a purchasing preference to certain entities
when bid specifications are met.

Comment: §189.10(b)(6) - *There were two comments that "un-
ethical actions" is a vague term and the language should be
deleted entirely.

Response: The council disagrees that the term is vague. This
term "unethical" is defined in Black’s Law Dictionary to mean
activities or behavior that do not comply with professional or
business standards. Any such activities or behaviors can be
determined on a case by case basis by the council during its
open meetings and any decisions taken by the Council may
be disputed or appealed pursuant to proposed rule §189.5 as
amended herein.

Comment: §189.10(c) - *There was a recommendation to strike
the language entirely. The council should not be able to unilat-
erally terminate non-complying CRPs because it is beyond their
statutory authority and council is not a party to the contracts. If
council decides not to eliminate the language, the recommenda-
tion is to at least provide language on notice, procedures, reme-
dies, and re-qualification procedures. This information should
also be added to §189.6(h) and (n).

Response: The council disagrees. The council has implied au-
thority to carry out and administer the duties and responsibilities
described in Chapter 122, Human Resources Code which in-
cludes a variety of sanctions that may be imposed against CRPs
that do not comply with the law or rules duly promulgated by the
council. This rule will ensure the integrity and accountability of
the program.

Council agrees that due process provisions should be included
in the rules and has accordingly amended proposed rule §189.5
by adding subsection (g) as stated above.

Comment: §189.12(b) - *Quarterly regional training and infor-
mation workshops will cost too much and state agencies would
not attend without a mandatory rule.

*Reduce the requirement to no less than once per year.

*A comment to subsections (b)(3) and (4) is that the interpreta-
tion may result in unnecessary work and required meetings that
will not be attended by the CRPs.

*How will micro management be accomplished without spending
major dollars? The Texas Government Codes does not apply to
this program. How long will reporting on a quarterly basis take
and who will listen to the reports?

Response: The council agrees with some but not all of the above
comments. The council disagrees that attendance at training
workshops should be mandatory.

The council agrees that requiring the CRPs to attend the annual
training would prevent CRPs from using their judgment to attend
such a meeting. In addition, it is function of the CNA to monitor
whether the CRPs are complying with program guidelines pur-
suant to its current Memorandum of Agreement with the coun-
cil. Those CRPs that are in compliance with the criteria set by
council and statute would not necessarily need to attend annual
training sessions. There is no language in this rule that man-
dates attendance by CRPs or state agencies.

The CNA is required to provide training sessions by proposed
rule §189.12(b)(3 and 4), §122.019(b)(6), Human Resources
Code and Article III.A.5 and 7 of the current Memorandum
of Agreement. Article III.A. 8.(2)(c) of the Memorandum of
Agreement specifies that expenditures for these activities be
reported in the proposed CNA annual budget which is submitted
to the council for approval. The training workshops are intended
to benefit CRPs. Quarterly regional training means that during
each quarter the CNA must offer workshops to CRPs and state
agencies located in one regional area. Training workshops for
state agencies are intended to enhance sales volumes under
the state use program. The General Services Commission has
provided assistance to the CNA in promoting awareness of the
state use program and may be contacted to assist with this
effort.

The council disagrees that quarterly reporting of activities un-
der proposed rule §189.12(b)(1) would be cost prohibitive. The
CNA already provides the council with quarterly reports contain-
ing this data. This rule is well within the purpose and scope of the
program and the council’s rulemaking authority under §§122.001
and 122.013, Human Resources Code.

Comment: §189.12(b)(2) - *Strike the entire provision because
of the enormous requirements of labor and costs involved in such
reports. Allow the CNA to decide the most efficient and cost
effective system to employ and how to report it.
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Response: The council disagrees. The council has broad
rulemaking authority under §122.013, Human Resources
Code and power to assign other duties to the CNA pursuant
to §122.019(b)(8), Human Resources Code which fulfill the
purpose of the program and protect its integrity by enhancing
accountability of the CNA to the program.

In order to provide a measure of the CNA’s success in meet-
ing this performance standard, the council amends this rule by
adding the following language: "with a goal of incurring no more
than five (5) complaints annually which have not been resolved
to the customer’s satisfaction".

Comment: §189.12(b)(5) - Strike the language "referring those
that cannot be resolved to the council" because there is no statu-
tory authority for council to mediate contracts between the CRP
and CNA.

Response: The council disagrees because the council has the
authority to carry out the details of the program, oversee perfor-
mance of the CNA and protect the overall integrity of the program
under its express and implied authority pursuant to §§122.003(j),
122.013, 122.019 and 122.020, Human Resources Code.

Comment: §189.12(b)(6) - *The proposed rule should be
rewritten to conform with Article III(8)(C) of the Memorandum of
Agreement between the CNA and council (effective September
1, 2000) to eliminate contradictions between the proposed rules
and the Memorandum of Agreement.

Response: The council disagrees. The rule restates the require-
ments under Article III.A.8 of the Memorandum of Agreement.

Comment: §189.12(b)(8) - *The requirements are unclear. The
CNA will not be able to provide reports detailing accounting ser-
vices and invoice amounts for each CRP without incurring ex-
cessive costs.

Response: The council agrees the proposed rule is unclear and
will amend the language as follows: "maintain a system in ac-
cordance with generally accepted accounting principles that will
record information related to purchasing orders, invoices and
payments to each CRP".

This information is currently provided in summary form in the
prescribed annual report compiled by the CNA for the council,
therefore the council disagrees that excessive costs would be
incurred from providing data from which the summary is com-
piled. This data is necessary for council to objectively determine
whether the CNA’s performance is satisfactory in regard to Arti-
cle III.A.2 of the current Memorandum of Agreement which as-
sists the council in fulfilling its duty under §122.022, Human Re-
sources Code.

Comment: §189.12(b)(9) - *Strike all language that references
CNA involvement in private sector purchases because this would
not be a part of CNA responsibilities.

Response: The council agrees that private sector purchases are
not part of the CNA’s responsibility under the purposes of the
state use program. The language is amended as follows: "create
a database of state agency and political subdivision purchasers
to promote sales of state use program products and services".

Comment: §189.12(b)(10) -*"Conduct business ethically" is
vague and ambiguous and an unrealistic goal statement.

Five complaints per year is an unrealistic expectation.

Response: The council disagrees because the phrase "conduct
business ethically" is commonly understood to mean activities

and behaviors that comply with professional and business stan-
dards.

Council agrees in regard to the quantitative measure of this per-
formance standard and amends this provision as follows: "con-
duct business ethically and submit detailed quarterly reports to
the council on any conflicts between the CRPs and the CNA".

Comment: §189.12(b)(11) - *Delete this provision because the
CNA is not under the control of the council. The language "follow
directives of the council" has the effect of an unauthorized taking
of private enterprise. A goal of achieving 100% compliance is
vague.

Response: The council disagrees with the substance of the com-
ment because the council has broad power to discharge the re-
sponsibilities imposed on it by statute. However, the provision
will be deleted because the language is repetitive and these re-
quirements are found elsewhere in the rules.

Comment: §189.12(b)(12) - *Additional reporting will cost a great
deal unless done on an expectation basis.

*Delete this provision entirely because the language in
§122.019(c) limits council’s authority to impose performance
standards on the CNA through rulemaking. The statute has
a clear and concise mandate to evaluate such performance
against contract specifications. It is recommended the proposed
rule language of performance standards be placed in the
contract between the CNA and the council.

Response: The council disagrees because it is necessary for
the CNA to assist council in carrying out its duties as assigned
by the legislature and monitor the progress and integrity of the
program.

While it is true that §122.019(c), Human Resources Code
refers to contract specifications, it does not limit the council’s
ability to set performance standards to measure the CNA’s
compliance with contractual provisions. Section 122.019(a),
Human Resources Code directs the council to contract for
enumerated services and other duties designated by the coun-
cil. Under the implied authority of this section and §122.013,
Human Resources Code the council has determined that it is
appropriate to specify performance standards for the CNA’s
services in its rules.

Comment: §189.12(b)(13) - *There is no realistic purpose to this
law because the CNA responds to complaints in less than five
(5) days.

Response: The council disagrees with the comment and
believes the provision has been misunderstood by the entity.
This rule relates to sales and is within the scope of the council’s
authority under §122.019(b)(8), Human Resources Code.
The council needs this information to objectively determine
whether the CNA is providing customer support services under
§122.019(b)(4) and (5), Human Resources Code.

Comment: §189.12(b)(16) - *The proposed rule fails to acknowl-
edge the relevance of §122.009(a) to document issues.

Response: The council disagrees. The council has determined
it has the implied authority to obtain any records it needs to ver-
ify and/or support and/or provide details to any information pro-
vided to it by the CNA pursuant to §122.022 and §122.010, Hu-
man Resources Code, the current Memorandum of Agreement
and its broad rulemaking powers. Documentation detailing the
bases for assertions, conclusions or methodology of the CNA in

25 TexReg 13000 December 29, 2000 Texas Register



its reporting of data is necessary so the council can make ob-
jective determinations concerning the validity and accuracy of
reports to fulfill the council’s duties as required by §§122.003(j),
122.007 and 122.019(a) through (e), Human Resources Code.

Comment: §189.12(c) - *Delete entirely because there is no
statutory authority to impose performance standards through
rulemaking, instead there is a clear and concise mandate to
evaluate such performance against contract specifications in
§122.019(c), Human Resources Code.

Response: The council disagrees with the substance of this
comment. The council has determined it has the implied author-
ity from §122.013, Human Resources Code, to enact by rule the
performance standards necessary to measure the CNA’s com-
pliance with the terms of the current Memorandum of Agreement
and requirements enumerated in §122.019 and §122.022, Hu-
man Resources Code.

Statutory Authority. The new rules and amendments are
adopted under Texas Human Resources Code, Title 8, Chapter
122, §122.013, which provides authorization for the council to
adopt rules for the implementation, extension, administration, or
improvement of the program pursuant to this chapter.

Rules To Be Adopted. The following rules will be adopted as
provided below.

§189.2. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings unless the context clearly indicates otherwise.

(1) Appreciable contribution - the term used to refer to the
substantial work effort contributed by persons with disabilities in the
reforming of raw materials, assembly of components or packaging of
bulk products in more saleable quantities, by which value is added into
the final product offered for sale.

(2) Central nonprofit agency (CNA)--An agency desig-
nated as a central nonprofit agency under contract with the council
pursuant to §122.019 of the Texas Human Resources Code.

(3) Chapter 122--Chapter 122 of the Texas Human
Resources Code.

(4) Commission--The General Services Commission.

(5) Community rehabilitation program (CRP) --A govern-
ment entity, private nonprofit unincorporated entity which has its own
nonprofit status and federal tax identification number and has as its pri-
mary purpose the employment of persons with disabilities to produce
products or perform services for compensation, or a private nonprofit
incorporated entity with its own federal tax identification number, arti-
cles of incorporation and bylaws that establish its existence for the pri-
mary purpose of employing persons with disabilities to produce prod-
ucts or perform services for compensation.

(6) Council--The Texas Council on Purchasing from Peo-
ple with Disabilities.

(7) Direct labor--All work required for preparation, pro-
cessing, and packaging of a product, or work directly relating to the
performance of a service, except supervision, administration, inspec-
tion or shipping products.

(8) Disability--A mental or physical impairment, including
blindness, that impedes a person who is seeking, entering, or maintain-
ing gainful employment.

(9) Exception-- Any product or service approved for the
state use program purchased from a vendor other than a CRP because

the state use product or service does not meet the applicable require-
ments as to quantity, quality, delivery, life cycle costs, price, and testing
and inspection requirements pursuant to, §§2155.138 and 2155.069,
Government Code or as described in §§122.014 and 122.016, Human
Resources Code.

(10) State use program--The statutorily authorized man-
date requiring state agencies to purchase, on a non-competitive
basis, the products made and services performed by persons with
disabilities, which have been approved by the council pursuant to
Human Resources Code, Chapter 122 and also meet the requirements
of Texas Government Code, §§2155.138 and 2155.069. This program
also makes approved products and services available to be purchased
on a non-competitive basis by any political subdivision of the state.

(11) Value added --The labor of persons with disabilities
applied to raw materials, components, goods purchased in bulk form
resulting in a change in the composition or marketability of component
materials, packaging operations, and/or the servicing tasks associated
with a product.

§189.5. Open Meetings; Public Testimony and Access.

(a) A quorum of the full council or council subcommittee
shall deliberate and make decisions in open meeting in accordance
with Chapter 551 of the Texas Government Code and the open
meeting shall be conducted pursuant to Robert’s Rules of Order. The
full council may meet in executive session for authorized purposes
during a public meeting as allowed under Chapter 551 of the Texas
Government Code.

(b) The public will be provided a reasonable opportunity to
appear before the council or council subcommittee in an open meeting
and present testimony pertinent to an agenda item duly posted for said
open meeting or any issue under the jurisdiction of the council.

(c) The council shall comply with federal and state laws re-
lated to program and facility accessibility. Each CNA shall develop,
for council’s approval, a written plan that describes how a person who
does not speak English can be provided reasonable access to the coun-
cil’s programs and services under its management.

(d) The council may deliberate and take action on public tes-
timony regarding an agenda item at the meeting for which the agenda
item was duly posted.

(e) If a member of the public inquires about a subject for which
notice has not been given as required by Chapter 551 of the Texas Gov-
ernment Code, the notice provisions do not apply to:

(1) a statement of specific factual information given in re-
sponse to the inquiry; or

(2) a recitation of existing policy in response to the inquiry.

(f) Any deliberation of or decision about a subject of the in-
quiry shall be limited to a proposal to place the subject on the agenda
for a subsequent meeting.

(g) Protests/Dispute Resolution/Hearing

(1) Any CRP which is aggrieved in connection with the dis-
approval or suspension of its ability or its product or service to partic-
ipate in the state use program may formally protest to the presiding
officer of the council. Such protests must be in writing and received in
by the presiding officer within 10 working days after such aggrieved
person or entity knows, or should have known, of the occurrence of
the action which is protested. The written protest must be presented
to the presiding officer not later than thirty (30) days prior to the regu-
larly scheduled council meeting. Formal protests must conform to the
requirements of this subsection and subsection (2) of this section, and
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shall be resolved in accordance with the procedure set forth in subsec-
tions (3) and (4) of this section.

(2) A formal protest must be sworn and contain:

(A) a specific identification of the statutory or regula-
tory provision(s) that the action complained of is alleged to have vio-
lated;

(B) a specific description of each act alleged to have
violated the statutory or regulatory provision(s) identified in paragraph
(A) of this subsection;

(C) a precise statement of the relevant facts;

(D) an identification of the issue or issues to be
resolved;

(E) arguement and authorities in support of the protest;
and

(F) a statement that copies of the protest have been
mailed or delivered to the using agency and/or the CNA.

(3) A quorum of the full council shall have the authority to
settle and resolve the dispute concerning the disapproval or suspension
of a CRP or its product and/or service to participate in the state use
program.

(4) The council will deliberate and decide whether the dis-
puted action is to be reversed, modified or affirmed during the regularly
scheduled meeting following receipt of the formal written protest. The
council’s determination will be final.

§189.6. Criteria for Recognition and Approval of Community Reha-
bilitation Programs.

(a) Any CRP currently participating in the state use program
on the date these rules are adopted will be allowed to continue so long
as they comply with the criteria given in this chapter.

(b) A CRP must be a government entity, private nonprofit un-
incorporated entity which has its own nonprofit status and federal tax
identification number and has as its primary purpose the employment
of persons with disabilities to produce products or perform services for
compensation, or a private nonprofit incorporated entity with its own
federal tax identification number, articles of incorporation and bylaws
that establish its existence for the primary purpose of employing per-
sons with disabilities to produce products or perform services for com-
pensation.

(c) A CRP must maintain payroll, human resource functions,
accounting and documentation of disability for people employed to
produce goods or services under the state use program.

(d) A CRP must maintain contracts and billing and payment
records if it contracts with outside entities for services of any kind.

(e) A CRP desiring to provide services under the state use pro-
gram must comply with the following requirements to obtain approval
from the council:

(1) A minimum of thirty-five percent (35%) of the contract
price of the service must be paid to persons with disabilities who per-
form the service in the form of wages and benefits.

(2) Supply costs for the service must not exceed twenty
percent (20%) of the contract price of the service.

(3) Administrative costs allocated to the service must not
exceed ten percent (10%) of the contract price for the service. At least
seventy-five percent (75%) of the hours of direct labor necessary to
perform a service must be done by persons with disabilities; however,

the council may accept a lower percentage when it is satisfied that this
percentage is not feasible for a particular service.

(f) A CRP must comply with the following requirements to
obtain approval from the council for state use products:

(1) At least seventy-five percent (75%) of the hours of di-
rect labor necessary to reform raw materials, assemble components,
manufacture, prepare, process and/or package a product must be done
by persons with disabilities; however, the council may accept a lower
percentage when it is satisfied that this percentage is not feasible for a
particular product.

(2) Appreciable contribution to the product by persons with
disabilities must be determined on a product-by-product basis to be
substantial based on acceptable documentation provided to the council
upon application for a product to be approved for the state use program.

(g) The rules governing the approval of products to be offered
by community rehabilitation programs apply to all items that a commu-
nity rehabilitation program proposes to offer to state agencies or politi-
cal subdivisions, regardless of the method of acquisition by the agency,
whether by sale or lease. A community rehabilitation program must in
fact own any product or products it leases. A proposal by a community
rehabilitation program to rent or lease a product to a state agency is
a proposal to offer a product, not a service, and the item offered must
meet the requirements of these rules governing products. If the product
is offered for lease by the community rehabilitation program, the unit
cost of the product, for purposes of applying the standards set forth in
these rules, is the total cost to the state agency of leasing the product
over its expected useful life.

(h) Any necessary subcontracted services shall be performed
to the maximum extent possible by other community rehabilitation pro-
grams and in a manner that maximizes the employment of persons with
disabilities.

(i) Raw materials or components may be obtained from
companies operated for profit, but a community rehabilitation program
must own any product that it offers for sale to state agencies or political
subdivisions through the state use program and make an appreciable
contribution to the product which accounts for a substantial amount
of the value added to the product.

(j) The organization must not serve, in whole or in part, as an
outlet or front for any entity whose primary purpose is not the employ-
ment of persons with disabilities.

(k) The council may:

(1) recognize a CRP that maintains accreditation by a
nationally accepted vocational rehabilitation accrediting organization,
and

(2) approve CRP services that have been approved for pur-
chase by a state habilitation or rehabilitation agency.

(l) The council, at its sole discretion, may review, or have re-
viewed, any CRP approved to participate in this program to verify that
the CRP meets the applicable qualifications contained in this chapter.

(m) Violation of any of the criteria given in this chapter may
result in suspension of approval or in disapproval of a CRP’s eligibility
to participate in this program, and/or may result in suspension or dis-
qualification of any product or service.

(n) Neither the council, nor any individual member, the State
of Texas, nor any other Texas state agency will be responsible for any
loss or losses, financial or otherwise, incurred by any CRP should its
product not be approved for the state use program as provided by law.
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§189.7. Contracting with a Central Nonprofit Agency.

(a) The council shall contract with a central nonprofit agency
to perform, at a minimum, the duties set forth in §122.019(a)(b) of
Chapter 122 of the Human Resources Code.

(b) The management fee rate charged by a central nonprofit
agency for its services to the CRP(s) and its method of calculation must
be approved by the council. The maximum management fee rate must
be:

(1) computed as a percentage of the selling price of the
product; or

(2) the contract price of a service; and

(3) must be included in the selling price or contract price;
and

(4) must be paid at the time of sale.

(c) The council, at its sole discretion, may negotiate and ap-
prove varying management fees for a CNA to provide a fee structure
that corresponds to the level of service being given by a CNA to each
of the CRPs.

(d) A percentage of the management fee described in subsec-
tion (b) of this section shall be set by the council and paid to the council
in an amount necessary to reimburse the general revenue fund for di-
rect and reasonable costs incurred by the commission in administering
its duties under Chapter 122.

(e) In accordance with the Texas Human Resources Code,
§122.019(d), the council shall, at least once during the two year
contract period, but more often if the council deems necessary, review
services by and the performance of a CNA, and the revenue required
to accomplish the program. The purpose of the review shall be to
determine whether a CNA has complied with statutory requirements,
contract requirements, and performance standards set forth in §189.12
of this title (relating to performance standards for a central nonprofit
agency). Following the review of a CNA as required by §122.019(d)
of the Human Resources Code, the council at its sole discretion, may:

(1) approve the performance of the central nonprofit
agency and the continuation of the contract through its termination
date; or

(2) if the contract expires within twelve months after the
completion of the review and the council has approved the performance
of the central nonprofit agency, the council may negotiate a new con-
tract with the same CNA to begin upon expiration of the current con-
tract or enter into a new contract in accordance with Subtitle D, Title
10, Government Code, using competitive bidding or competitive sealed
proposals, as recommended by the commission.

(f) The council may use competitive bidding, competitive
sealed proposals pursuant to Subtitle D, Title 10, Texas Government
Code, or negotiate an emergency contract not to exceed one year,
when a contract with a CNA is terminated by the council because:

(1) the central nonprofit agency ceases operations;

(2) the central nonprofit agency gives notice that it can not
complete the contract;

(3) the central nonprofit agency’s performance contract has
been terminated due to its failure to perform its contractual obligations;
or

(4) review of the central nonprofit agency results in disap-
proval of its performance.

(g) In the event a new CNA succeeds to the contract for any
reason provided in these rules, the prior CNA shall cooperate fully and
assist the new CNA to take over CNA duties and responsibilities as soon
as possible with minimal disruption to the operations of the program.
Such cooperation and assistance will include turning over to the council
the terminated CNA’s records described in the Texas Human Resources
Code §122.009(a), which includes but is not limited to a marketing
plan, a listing of CRPs participating in the state use program, copies
of all contracts with CRPs participating in the state use program, a
listing of state agencies that purchase state use products and services,
program funding requirements, and job descriptions for staffing a CNA
to perform its duties under its contract with the council.

(h) Not later than the 60th day before the date the council
adopts or renews a contract, the council shall publish notice of the pro-
posed contract in the Texas Register.

(i) No later than October 1st of each year the CNA will provide
to the council, regarding CRP(s) which have contracted with the CNA,
the following information for the period of July 1st through June 30th
of each year:

(1) from each CRP:

(A) summary data from CRP annual business reports;

(B) the number of disabled persons employed by type
of disability in programs managed by the CRP(s);

(C) the amount of annual wages paid to disabled em-
ployees in CRPs;

(D) a summary of the sale of products offered by the
CRP(s);

(E) a list of products and/or services offered by a CRP;

(F) the geographic distribution of CRP(s); and

(G) a report of all CRPs that have not met the criteria
for participation in the state use program in a format approved by the
council.

(2) from each CRP data on individual outplacement or sup-
ported employment to include:

(A) the number of individuals in outplacement em-
ployed;

(B) the hourly wage range;

(C) the range of hours worked; and

(D) the number of disabled persons employed by pri-
mary type of disability.

(j) In accordance with the Texas Human Resource Code,
§122.019 (c) and (d), a CNA will provide or make available to the
council:

(1) quarterly reports for each calendar quarter of its con-
tract of sales of products or services, wages paid and hours worked by
persons with disabilities for each CRP participating in the state use pro-
gram;

(2) quarterly reports for each calendar quarter listing CRPs
that do not meet criteria for participation in the state use program and
the reasons that each CRP listed does not meet the criteria;

(3) at least once a year by October 31st, and prior to any
review and/or renegotiation of the contract:

(A) an updated marketing plan;
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(B) a proposed annual budget with estimated sales,
commissions, and expenses;

(C) a program budget with details on how the expected
revenue and expenses will be allocated to directly support and expand
the state use program and other programs that expand direct services
and/or the enhancement of employment opportunities for persons with
disabilities; and

(D) an audited annual financial statement which should
include information on FDIC coverage of all cash balances, earnings
attributed to the management fee for the state use program, accounts
receivable, cash reserves, line of credit borrowings, interest payments,
bad debt, administrative overhead and any detailed supporting docu-
mentation requested by the council;

(4) quarterly reports of categories of expenditures in report-
ing format approved by the council;

(5) records in accordance with the Texas Human Resources
Code §122.009 (a) and 122.0019(d) for audit purposes, provided how-
ever, that any records provided by a CNA which may be subject to any
exception to Chapter 552 of the Texas Government Code, would not be
disclosed to any third party except with the permission of the CNA or
in accordance with the provisions of Chapter 552, Government Code
(the "Public Information Act"); and

(6) any other information the council requests as set forth in
Chapter 189 of this title (relating to Purchase of Products and Services
from Persons with Disabilities).

(k) Duties of a CNA include, but not be limited to:

(1) recruit and assist community rehabilitation programs
in developing and submitting applications for the selection of suitable
products and services;

(2) facilitate the distribution of orders among community
rehabilitation programs;

(3) manage and coordinate the day-to-day operations of the
program, including the general administration of contracts with com-
munity rehabilitation programs;

(4) promote increased supported employment opportuni-
ties for persons with disabilities;

(5) investigate products and services before they are pro-
posed by CRPs for the state use program and after their approval for
compliance with Texas Government Code §§2155.138 and 2155.069;
and

(6) monitor CRPs to ensure that all criteria for participation
in the state use program are met.

(l) The services of a central nonprofit agency may include mar-
keting and marketing support services, such as:

(1) assistance to CRPs regarding solicitation and negotia-
tion of contracts;

(2) direct marketing of products and services to state agen-
cies and political subdivisions;

(3) research and development of products and services;

(4) public relations activities to promote the program;

(5) customer relations;

(6) education and training;

(7) accounting services related to purchase orders, in-
voices, and payments to CRPs; and

(8) other duties as designated by the council that may in-
clude:

(A) establishing a payment system with a goal to pay
CRPs within fourteen (14) to twenty-one (21) calendar days, but not
less than thirty (30) days of completion of work and proper invoicing;

(B) resolving contract issues and/or problems as they
arise between the CRPs and customers of the program, referring those
that cannot be resolved to the council;

(C) maintaining a system that tracks and monitors prod-
uct and service sales; and

(D) tracking and reporting quality and delivery times of
products and services.

(m) Each year by October 31st, a central nonprofit agency will
establish performance goals for the next fiscal year in support of objec-
tives set by the council. Those performance goals will include, but not
be limited to:

(1) sales of products or services;

(2) wages paid to persons with disabilities;

(3) hours worked by persons with disabilities;

(4) response time to customers’ inquiries and/or com-
plaints; and

(5) quality standards and delivery goals for CRP programs
operations.

(n) The CNA shall have an authorized representative present
at all council meetings who can bind the CNA to any representations,
agreements or decisions regarding agenda items subject to the council’s
authority.

§189.12. Performance Standards for a Central Nonprofit Agency
(CNA).

(a) A CNA shall meet performance standards in carrying out
the terms and conditions of the contract.

(b) Operating pursuant to the statute and rules of the council, a
CNA must manage and coordinate the day-to-day operation of the state
use program including, but not limited to the following activities:

(1) strive to increase employment for persons with disabil-
ities by ten percent (10%) per year by researching new products, ser-
vices and markets, improving existing products and services, and re-
porting to the council on a quarterly basis the status of these activities;

(2) provide superior customer relations by monitoring cus-
tomer satisfaction with products and services, responding to customer
complaints within one business day or less, and reporting to the coun-
cil on a quarterly basis the level of consumer satisfaction for each CRP
based on complaints as to products or services provided by each CRP
with a goal of incurring no more thanfive complaints per year that have
not been resolved to the customer’s satisfaction;

(3) provide quarterly regional information workshops to
promote the state use program;

(4) provide quarterly regional training programs to the
CRPs on the requirements to participate in the state use program,
governmental contracting, and procurement procedures and laws;

(5) resolve contract issues and/or problems as they arise
between the CRPs, the CNA, and/or customers, referring those that
cannot be resolved to the council and submit quarterly status reports
on issues and referrals;
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(6) provide an annual report that includes audited financial
statements of the CNA, an updated strategic plan, and an updated pro-
jected schedule of expenses that details how the management fee is be-
ing allocated to directly support the state use program and what amount
of funds are being devoted to expanding direct services to programs that
enhance the disabled and what percentage of funds will be used for ad-
ministrative overhead, such as salaries;

(7) demonstrate compliance with state and federal tax laws
and payroll laws by submitting quarterly reports of sales and taxes paid
to the Texas Comptroller of Public Accounts and the Internal Revenue
Service;

(8) maintain a system in accordance with generally
accepted accounting principles that will record information related
to purchase orders, invoices and payments to each CRP in order to
facilitate the preparation and submission of the annual report;

(9) create a database of state agency and political subdi-
vision purchases to promote sales of state use program products and
services;

(10) conduct business ethically and submit detailed reports
on a quarterly basis of any conflicts between the CRPs and the CNA;

(11) create and maintain automated tracking and monitor-
ing of product/service sales and submit quarterly reports to the council
regarding delivery turnaround times and contract performance for each
CRP;

(12) respond to inquiries about individual sales and/or to-
tal sales withinfive (5) business days or sooner and submit quarterly
reports regarding the number of inquiries and average response time in
conjunction with the above described report;

(13) maintain knowledge of governmental contracting and
procurement processes and laws;

(14) provide general administration of the state use pro-
gram with performance criteria and timely submission of reports re-
quired by these above rules; and

(15) maintain all necessary records for audit purposes that
are in accordance with the law and directives set forth by the council
and submit any or all records requested by the council within three (3)
weeks of the request. Disclosure to the public of any and all records of
a CNA shall be subject to the Public Information Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008748
Juliet U. King
Legal Counsel
Texas Council on Purchasing from People with Disabilities
Effective date: January 8, 2001
Proposal publication date: October 13, 2000
For further information, please call: (512) 475-2400

♦ ♦ ♦
40 TAC §189.6, §189.12

The Texas Council on Purchasing from People with Disabilities
(TCPPD or the council) adopts the repeal of §189.6 (Criteria

for Recognition and Approval of Community Rehabilitation Pro-
grams) and §189.12 (Reports: Strategic Plan; Final Operation
Plan) without changes to the proposal published in the October
13, 2000 issue of the Texas Register (25 TexReg. 10323).

The repeal will allow the council to adopt new and amended rules
relating to the management and administration of the state use
program. The new rules will help ensure that purposes and goals
of the state use program are achieved.

No comments were received regarding the proposal to repeal
these sections.

The repeals are adopted under Texas Human Resources Code,
Title 8, Chapter 122, §122.013, which authorizes the council to
adopt rules for the implementation, extension, administration, or
improvement of the state use program.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008747
Juliet U. King
Legal Counsel
Texas Council on Purchasing from People with Disabilities
Effective date: January 8, 2001
Proposal publication date: October 13, 2000
For further information, please call: (512) 475-2400

♦ ♦ ♦
PART 20. TEXAS WORKFORCE
COMMISSION

CHAPTER 800. GENERAL ADMINISTRATION
SUBCHAPTER B. ALLOCATIONS AND
FUNDING
The Texas Workforce Commission (Commission) adopts amend-
ments to §§800.51 - 800.53, 800.57, 800.58, 800.61 and 800.62
and the repeal of §§800.55, 800.56, and 800.59, relating to al-
locations and funding, without changes to the proposed text as
published in the October 27, 2000 issue of the Texas Register
(25 TexReg 10711). The text will not be republished. Section
800.54 is adopted with change to correct a typographical error.

Concurrent with the amendments and repeal, the Commission
is adopting the review of the sections being amended in Chap-
ter 800, Subchapter B, pursuant to Texas Government Code
§2001.039. No comments were received on the proposed re-
view.

Purpose: The purpose of the adopted amendments and repeals
is to update the allocations and funding rules consistent with the
preliminary review of the rules. The Commission’s allocations
and funding rules set forth the methods or criteria used by the
Commission to allocate or utilize funds primarily using the need-
based formulas or other formula set forth in federal and state
statutes applicable to the services to be provided.

The specific changes to the rules are generally for the following
purposes:
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(1) replacing the reference to "JOBS/TANF" with "Choices"
throughout the subchapter,

(2) clarifying the roles of the "Commission" and "Agency"
throughout the subchapter;

(3) changing the format of the beginning of each rule to make the
style more consistent and parallel;

(4) removing the definitions of "allocation" and "workforce area"
so those definitions may be incorporated in the future into §800.2
for applicability to all Commission chapters contained in Part 20;

(5) removing, in §800.52, the definition of "average net unit rate"
because it is no longer needed due to the concurrent repeal of
§800.56;

(6) removing §800.55 because all Job Training Partnership Act
(JTPA) funds have been allocated and the JTPA was repealed
and replaced with the new Workforce Investment Act;

(7) removing §800.56 because the rule was no longer needed
after §800.58 was adopted in January of 1999;

(8) adding within §800.58(b) the reference to the Welfare to Work
Governor’s Reserve funds to make clear that the criteria set forth
in §800.58(b) are used as the method of allocating those funds;

(9) removing §800.58(f)(3) because the rule repeats the provi-
sions relating to priorities for child care services that are con-
tained in §§ 809.221 and 809.225 regarding Child Care General
Funds Management and Continuity of Care;

(10) removing §800.58(g) because the reason for the subsection
no longer exists;

(11) removing §800.59 to relocate the provisions into the more
general location within §800.51; and

(12) removing §800.61(b) because of guidance from the United
States Department of Labor that indicated that the provision is
not required.

No comments received on the proposed amendments and re-
peal.

For information regarding the Texas Workforce Commission
please visit our web page at www.texasworkforce.org.

40 TAC §§800.51-800.54, 800.57, 800.58, 800.61, 800.62

The rules are adopted under Texas Labor Code §801.061 and
§302.002, which provide the Texas Workforce Commission with
the authority to adopt, amend, or repeal such rules as it deems
necessary for the effective administration of Agency services and
activities.

The rules affect Texas Labor Code, Titles 2 and 4 as well as
Texas Government Code Chapter 2308.

§800.54. Food Stamp Employment and Training.

(a) Funds available to the Commission to provide FS E&T ser-
vices under 7 U.S.C.A §2015(d) will be allocated to the workforce ar-
eas using a need-based formula, as set forth in subsection (b) of this
section.

(b) At least 80% of the FS E & T funds will be allocated to the
workforce areas on the basis of the relative proportion of the total undu-
plicated number of mandatory work registrants receiving food stamps
residing within the workforce area to the statewide total unduplicated
number of mandatory work registrants receiving food stamps.

(c) No more than 10% of the funds expended as part of a work-
force area’s allocation shall be used for administrative costs, as defined
by the appropriate federal regulations and Commission policy.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 14,

2000.

TRD-200008669
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Effective date: January 3, 2001
Proposal publication date: October 27, 2000
For further information, please call: (512) 463-2573

♦ ♦ ♦
40 TAC §§800.55, 800.56, 800.59

The repeals are adopted under Texas Labor Code §301.061 and
§302.002, which provide the Texas Workforce Commission with
the authority to adopt, amend, or repeal such rules as it deems
necessary for the effective administration of Agency services and
activities.

The rules affect Texas Labor Code, Titles 2 and 4 as well as
Texas Government Code Chapter 2308.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 14,

2000.

TRD-200008670
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Effective date: January 3, 2001
Proposal publication date: October 27, 2000
For further information, please call: (512) 463-2573

♦ ♦ ♦
TITLE 43. TRANSPORTATION

PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION

CHAPTER 1. MANAGEMENT
SUBCHAPTER B. PUBLIC MEETINGS AND
HEARINGS
43 TAC §1.5

The Texas Department of Transportation adopts amendments to
§1.5, concerning public hearings. The amendments are adopted
without changes to the text as proposed by publication in the Oc-
tober 13, 2000, issue of the Texas Register (25 TexReg 10324),
and will not be republished.

EXPLANATION OF ADOPTED AMENDMENT
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Transportation Code, §21.111 requires the Texas Transportation
Commission (commission) or the commission’s authorized rep-
resentative to hold a public hearing before approving financial
assistance for airport development grants and loans.

Subsection (b) is amended to allow the executive director to des-
ignate an employee of the department to conduct public hearings
in regards to receiving comments from interested parties prior to
the approval of financial assistance under Transportation Code,
§21.111. Delegation of authority allows for the hearings to be
conducted at times necessary and convenient to the public.

Subsection (a)(4) is amended to update statutory references.

Subsection (a)(5) is deleted to remove reference to Transporta-
tion Code, §545.362, which expired due to the repeal of the na-
tional maximum speed limits.

COMMENTS

No comments were received on the proposed amendments.

STATUTORY AUTHORITY

The amendments are adopted under Transportation Code,
§201.101, which provides the Texas Transportation Commission
with the authority to establish rules for the conduct of the
work of the Texas Department of Transportation and more
specifically, Transportation Code, §21.111, which authorizes
the commission to delegate responsibility for conducting public
hearings regarding financial assistance for airport development
grants and loans.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 15,

2000.

TRD-200008702
Richard D. Monroe
General Counsel
Texas Department of Transportation
Effective date: January 4, 2001
Proposal publication date: October 13, 2000
For further information, please call: (512) 463-8630

♦ ♦ ♦
CHAPTER 9. CONTRACT MANAGEMENT
SUBCHAPTER B. HIGHWAY IMPROVEMENT
CONTRACTS
43 TAC §§9.11, 9.12, 9.14 - 9.16, 9.18

The Texas Department of Transportation adopts amendments
to §9.11, §9.12, §§9.14-9.16, and §9.18, concerning highway
improvement contracts. Section 9.18 is adopted with changes
to the proposed text as published in the October 13, 2000, issue
of the Texas Register (25 TexReg 10330). The amendments to
§9.11, §9.12, and §§9.14-9.16 are adopted without changes to
the proposed text and will not be republished.

EXPLANATION OF ADOPTED AMENDMENTS

Transportation Code, Chapter 223, Subchapter A, prescribes the
method by which the Texas Department of Transportation re-
ceives competitive bids for the improvement of highways that are

a part of the state highway system. Pursuant to this authority, the
commission has previously adopted §§9.10-9.20 to specify the
process by which the department will award highway improve-
ment contracts.

Section 9.11

Definitions have been added, revised, and numbered to provide
clarification regarding proposal bid items. Definitions for an alter-
nate bid item and a regular bid item have been added to provide
clarification and uniformity for these frequently used terms.

Section 9.12

Subsection (a)(2)(C)(i) is revised to provide that a bidder with
a negative working capital position as reflected in the financial
statements submitted for bidder qualification will receive a bid-
ding capacity of $300,000. This revision is necessary to ensure
that only those bidders with adequate financial resources are
eligible to bid on highway improvement contracts in excess of
$300,000.

Subsection (a)(2)(C)(ii)(II) is amended to allow for the con-
sideration of additional work experience of bidders submitting
compiled financial information in order to become eligible to bid
on waived projects. Bidders possessing more than two years
work experience in construction and/or maintenance will receive
an additional $250,000 in bidding capacity for each additional
year of experience obtained, with a maximum bidding capacity
of $3,000,000 applicable.

The experience and project completion requirements for bidders
submitting reviewed financial information as contained in sub-
section (a)(2)(C)(ii)(III) are revised to parallel the experience and
project completion requirements for bidders submitting compiled
financial information contained in subsection (a)(2)(C)(ii)(II).
Subsection (a)(2)(C)(ii)(III) has also been revised to clarify
the exact bidding capacity available for a bidder when the
calculation of the bidding capacity does not result in an amount
greater than $1,000,000.

The revisions to this section are made to provide additional op-
portunity for increased competition related to highway improve-
ment contracts.

Section 9.14

Revisions have been made to this section to ensure that the
terms "alternate bid item" and "regular bid item" are listed prop-
erly as previously defined. Subsection (a) is amended to prop-
erly reference the title of the department letting official. The
required certification for computer printouts listed in subsection
(c)(1) has been replaced with the requirement that an authorized
signature accompany a computer printout sheet with the bid pro-
posal. The department has determined that the submission of
an original computer printout sheet with an authorized signature
is sufficient for the purposes of bid proposal submission.

Subsection (d)(2) has been revised to provide additional infor-
mation regarding requirements for the submission of a bid bond
acceptable to the department. These revisions are necessary in
order to protect the integrity of the competitive bidding process.

Section 9.15

Subsection (b) is revised to remove the requirement that a pro-
posal will not be read if the unit prices are written in the proposal
in numerals. An additional reason for not reading a proposal due
to the bidder modifying the proposal has been added. The de-
partment has determined that the requirement that a proposal
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not be read due to the unit prices being written in numerals is
obsolete. The additional reason for not reading a proposal is
necessary to preserve the uniformity of the bidding process by
ensuring that all bids submitted for a specific contract are based
on the same criteria.

Subsection (b)(1)(I) is revised to remove the certification require-
ment associated with a computer printout sheet in accordance
with the adopted revision made to §9.14(c)(1).

Subsection (d) is revised to provide that a bidder may not with-
draw a bid subsequent to the time for the receipt of bids with
exceptions provided for the withdrawal of a bid as outlined in
§9.16(c) relating to tie bids and §9.17(d) relating to award to sec-
ond bidder. The addition regarding the time for bid withdrawal
and the exceptions provided are necessary to provide additional
clarification regarding the requirements associated with the with-
drawal of bids.

Section 9.16

Clarification is provided with revisions to subsection (b) re-
garding department interpretations for regular and alternate
bid items. Additional clarification is also provided regarding
department interpretation and procedure for bid item unit price
entries extended to more than three decimal places.

New paragraph (1) has been added to subsection (b) to provide
that a proposal where unit bid prices have been left blank for reg-
ular bid items with no corresponding alternate bid items, will be
considered to be incomplete and nonresponsive. This paragraph
further clarifies that regular or alternate bid item groups must
have a unit bid price listed for each bid item contained within the
group in order for the bid to be considered responsive. These
revisions provide additional clarification concerning the proposal
unit bid item entries needed thereby enabling the department to
uniformly tabulate the bids received.

Paragraph (2) of subsection (b) is revised to reflect the depart-
ment procedure for rounding when a unit bid price contains an
amount extended to more than three decimal places. As with the
revisions made to subsection (b)(1), these revisions provide ad-
ditional clarification regarding procedures for department inter-
pretations necessary in order to enable the department to tabu-
late the bids received in a uniform and consistent manner.

Subsection (b)(6) is revised for additional clarification regarding
department interpretations related to alternate and regular bid
items, or groups of items. As stated previously, regular or alter-
nate bid item groups must have a unit bid price listed for each
bid item contained within the group in order for the bid to be con-
sidered responsive. When both the regular and alternate bid
items, or groups of items, have unit bid price entries such as no
dollars and no cents, zero dollars and zero cents or numerical
entries of $0.00, the department will make two calculations us-
ing one-tenth of a cent ($.001) for each item. The department
will then determine the option that results in the lowest cost to
the state and tabulate as such. In those instances where a unit
bid price greater than zero has been entered for either a regular
or alternate bid item, or group of items, and the corresponding
regular or alternate bid item has a unit bid price of no dollars
and no cents, zero dollars and zero cents or numerical entries of
$0.00, the department will interpret the intent of the bidder and
use the unit bid price that is greater than zero for bid tabulation.
These revisions are necessary to provide uniform criteria for bid
tabulation.

New subsection (c) has been added to provide a procedure in
the event of tie bids. Should tie bids occur, the low bidder will
be determined by coin toss governed by the letting official or de-
signee. This revision is necessary to provide a fair and impartial
procedure in the event of tie bids.

Section 9.18

Subsection (a)(1)(A) has been revised to provide clarification re-
garding the determination of the contract amount for providing a
payment and performance bond, if required. This subsection is
clarified by referencing the contract amount determined as pro-
vided in §9.16(b)(2) relating to department interpretation.

New subparagraph (D) is added to subsection (a)(1) stating that
the successful bidder must provide a list of all quoting subcon-
tractors and suppliers within 15 days after written notification of
contract award. This addition is necessary to comply with new
federal regulations contained in Title 49, Code of Federal Regu-
lations, §26.11.

COMMENTS

No comments were received on the proposed amended sec-
tions.

Section 9.18 is adopted with changes to correct a typographical
error in the abbreviation of Small Business Enterprise.

STATUTORY AUTHORITY

The amendments are adopted under Transportation Code,
§201.101, which provides the Texas Transportation Commission
with the authority to establish rules for the conduct of the work
of the Texas Department of Transportation, and more specifi-
cally, Transportation Code, §§223.001-223.013, which requires
the Texas Department of Transportation to competitively bid
highway improvement contracts.

No statutes, articles, or codes are affected by the adopted
amendments.

§9.18. After Contract Award.

(a) Contract execution.

(1) Except as provided in paragraphs (2) and (3) of this sub-
section, within 15 days after written notification of award of a contract,
the successful bidder must execute and furnish to the department the
contract with:

(A) a performance bond and a payment bond, if
required and as required by the Government Code, Chapter 2253, with
powers of attorneys attached, each in the full amount of the contract
price, executed by a surety company or surety companies authorized
to execute surety bonds under and in accordance with state law
(Department interpretations made in accordance with §9.16(b)(2) of
this chapter (relating to Tabulation of Bids) will be used to determine
the contract amount for providing a performance bond and payment
bond, if required, and as required by the Government Code, Chapter
2253.);

(B) a certificate of insurance showing coverages in ac-
cordance with contract requirements;

(C) when required, written evidence of current good
standing from the Comptroller of Public Accounts; and

(D) a list of all quoting subcontractors and suppliers.

(2) A successful bidder on a routine maintenance contract
will be required to provide the certificate of insurance prior to the date
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the contractor begins work as specified in the department’s order to
begin work.

(3) Within the time specified in the contract, the successful
bidder on a construction contract containing a DBE or SBE goal, who
is not a DBE or SBE, must submit all the information required by the
department in accordance with §9.53(e) of this title (relating to Disad-
vantaged Business Enterprise (DBE) Program) and §9.55(c) of this title
(relating to Small Business Enterprise (SBE) Program). The success-
ful bidder must comply with paragraph (1) of this subsection within 15
days after written notification of acceptance by the department of the
successful bidder’s documentation to achieve the DBE or SBE goal.

(b) Proposal guaranty.

(1) Apparent low bidder. The department will retain the
proposal guaranty of the successful bidder until after the contract has
been awarded, executed, and bonded. If the successful bidder does not
comply with subsection (a) of this section, the proposal guaranty will
become the property of the state, not as a penalty but as liquidated dam-
ages; provided, however, the department may, based on documentation
submitted by the contractor, grant a 15-day extension to comply with
the requirements under subsection (a)(3) of this section. A bidder who
forfeits a proposal guaranty will not be considered in future proposals
for the same work unless there has been a substantial change in the de-
sign of the project subsequent to the forfeiture of the proposal guaranty.

(2) Other bidders. Not later than 72 hours after bids are
opened, the department will mail the proposal guaranty of all bidders
except the apparent low bidder to the address specified on each bidder’s
return bidder’s check form included in the proposal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 15,

2000.

TRD-200008703
Richard D. Monroe
General Counsel
Texas Department of Transportation
Effective date: January 4, 2001
Proposal publication date: October 13, 2000
For further information, please call: (512) 463-8630

♦ ♦ ♦
SUBCHAPTER F. CONTRACTS FOR
SCIENTIFIC, REAL ESTATE APPRAISAL,
RIGHT OF WAY ACQUISITION, AND
LANDSCAPE ARCHITECTURAL SERVICES
43 TAC §§9.80 - 9.83, 9.85 - 9.87, 9.89

The Texas Department of Transportation adopts amendments to
§§9.80-9.83 and §§9.85-9.87, and new §9.89 concerning con-
tracts for scientific, real estate appraisal, right of way acquisi-
tion, and landscape architectural services. The amendments
and new section are adopted without changes to the text as pro-
posed by publication in the October 13, 2000, issue of the Texas
Register (25 TexReg 10336), and will not be republished.

EXPLANATION OF ADOPTED AMENDMENTS AND NEW
SECTIONS

Transportation Code, Chapter 223, Subchapter D, provides that
the department may follow a procedure using competitive sealed
proposals to procure the services of technical experts including
archeologists, biologists, geologists, historians, or other techni-
cal experts to conduct environmental and cultural assessments
for transportation projects within the authority or jurisdiction of
the department.

Government Code, Chapter 2254, Subchapter A, the Profes-
sional Services Procurement Act, includes real estate appraisers
(appraisers) and landscape architects as professional services.

The amendments and new section set forth procedures for the
selection of appraisers, and extend the time period for tasks
within scientific services work authorizations. Appraisers were
already included in these sections if their services were required
for the selection of a right of way provider.

The amendments to §9.80 add appraisers to the types of ser-
vices that can be procured by the department with the use of
a precertification procedure and competitive sealed proposals.
The selection by competitive sealed proposals complies with a
revision to Government Code, §2254.003 in 1997 which requires
selection and award to be made on the basis of demonstrated
competence and qualifications to perform the services, and for
a fair and reasonable price.

The amendments to §9.81 provide a definition for the term ap-
praiser.

The amendments to §9.82 provide that the department may use
competitive sealed proposals for appraisal services.

The amendments to §9.83 provide that the department will give
notice of appraisal procurements and the process for a potential
provider to obtain a Request for Proposal packet. As another
method to inform an appraiser of the precertification application
requirement, the notice will contain a statement that an appraiser
must be precertified.

The amendments to §9.85 provide that the appraiser must be
precertified in order to be evaluated. A precertified appraiser
will be evaluated on the experience of the individual; demon-
strated understanding of the scope of services to be provided;
references including the ability to meet deadlines over the past
three years; ability to meet department scheduling requirements;
and reasonableness of fee.

The amendments to §9.86 provide that the department may dis-
cuss best and final offers for appraisal services in order to obtain
a contract that is in the best interest of the state.

The amendments to §9.87 provide that all work authorizations
under an indefinite delivery contract shall be issued within two
years of the effective date of the contract, except for scientific
services. For scientific services, the initial work authorization for
any specific project must be issued within two years. The work
authorization for tasks or subtasks, within the specific project,
may be issued after the initial two years provided that the task
or subtask does not initiate a new project. The additional time is
needed to begin tasks or subtasks because often the complete
scope of a scientific services project cannot be determined until
the initial scope of the project is complete.

New §9.89 lists the qualification requirements for appraisers.
The qualifications establish a minimum education and experi-
ence threshold that an appraiser must meet in order to provide
work for the department. An appraiser may be precertified
if the individual has demonstrated experience after licensure
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in the performance of appraisals associated with residences,
apartments, commercial property, industrial property, farms,
or other special purpose property; and is licensed to practice
in Texas by the Texas Appraiser Licensing and Certification.
To be precertified, an appraiser must submit an application,
including, but not limited to, information regarding education,
training, experience, and copies of licenses and certifications.
The precertification of an appraiser does not guarantee that
work will be awarded to such appraiser. The new section
also sets a time period for review of the application by the
department and a process for renewing precertification every
five years. An appraiser may appeal denial of precertification by
submitting additional information to the Director of the Right of
Way Division in Austin who will review the information and make
a determination. An appraiser may appeal that determination
by filing a written complaint with the executive director or his or
her designee.

COMMENTS

No comments were received on the proposed amendments and
new section.

STATUTORY AUTHORITY

The amendments and new section are adopted under Trans-
portation Code, §201.101, which provides the Texas Transporta-
tion Commission with the authority to establish rules for the con-
duct of the work of the Texas Department of Transportation, and

more specifically, Texas Transportation Code, Chapter 223, Sub-
chapter D, which provides for the selection of technical experts,
and Government Code, Chapter 2254, Subchapter A, which pro-
vides for the selection of appraisers and landscape architects.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 15,

2000.

TRD-200008704
Richard D. Monroe
General Counsel
Texas Department of Transportation
Effective date: January 4, 2001
Proposal publication date: October 13, 2000
For further information, please call: (512) 463-8630

♦ ♦ ♦
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REVIEW OF AGENCY RULES
This Section contains notices of state agency rules review as directed by Texas Government Code,
§2001.039. Included here are (1) notices of plan to review; (2) notices of intention to review, which
invite public comment to specified rules; and (3) notices of readoption, which summarize public
comment to specified rules. The complete text of an agency’s plan to review is available after it is
filed with the Secretary of State on the Secretary of State’s web site (http://www.sos.state.tx.us/
texreg). The complete text of an agency’s rule being reviewed and considered for readoption is
available in the Texas Administrative Code on the web site (http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that
is reviewing the rules. Questions about the web site and printed copies of these notices may be
directed to the Texas Register office.



Proposed Rule Reviews
Texas Juvenile Probation Commission

Title 37, Part 11

The Texas Juvenile Probation Commission files this notice of inten-
tion to review §347.1 Introduction; §347.3 Definitions; §347.5 Eligi-
bility Requirements Documented in the Initial Court Order that Re-
moves the Child from Home or the Subsequent Court Order; §347.7
Screening and Certification of IV-E Juveniles; §347.9 Placement in
IV-E Approved Facilities; §347.11 Aid to Families with Dependent
Children Foster Care Recertification; §347.13 Family Reunification;
§347.15 Case Plan and Review System; §347.17 Information System;
§347.19 Foster Care Assistance Payments; §347.21 Monitoring Com-
pliance with IV-E.

As a part of this review process, the Commission may propose amend-
ments. If proposed, amendments will be found in the Proposed Rules
Section of theTexas Register.

The Commission will accept comments within 30 days after publi-
cation of this notice to review on the Section 167 requirement as to
whether the reason for adopting the rules continues to exist.

Any questions pertaining to this notice of intention to review should
be directed to Erika Sipiora, Staff Attorney Legal and Legislative Af-
fairs Division, Texas Juvenile Probation Commission, 4900 N. Lamar
Austin, Texas 78758 or at voice telephone (512) 424-6739 or email at
Erika.Sipiora@tjpc.state.t.x.us.

TRD-200008792
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Filed: December 18, 2000

♦ ♦ ♦
Texas Natural Resource Conservation Commission

Title 30, Part 1

The Texas Natural Resource Conservation Commission (commission)
files this notice of intention to review and proposes the readoption of
Chapter 303, Operation of the Rio Grande. This review of Chapter 303

is proposed in accordance with the requirements of Texas Government
Code, §2001.039, and the General Appropriations Act, Article IX, §9
- 10.13, 76th Legislature, 1999, which require state agencies to review
and consider for readoption each of their rules every four years. A
review must include an assessment of whether the reasons for the rules
continue to exist.

CHAPTER SUMMARY

Chapter 303, Subchapter A contains introductory provisions; Subchap-
ter B outlines the regulatory functions of the watermaster for the Rio
Grande; Subchapter C specifies the allocation and distribution of wa-
ters of the Rio Grande; Subchapter D provides for enforcement of wa-
termaster operations; Subchapter E addresses amendments and sales of
water rights; Subchapter F addresses contractual sales of water; Sub-
chapter G authorizes an excess flow permit; and Subchapter H provides
for financing of the Rio Grande Watermaster operations.

PRELIMINARY ASSESSMENT OF WHETHER THE REASONS
FOR THE RULES CONTINUE TO EXIST

The commission conducted a preliminary review and determined that
the reasons for the rules in Chapter 303 continue to exist. These rules
are necessary to implement the procedures and powers provided to the
commission relating to watermaster operations contained in Texas Wa-
ter Code, §§11.325 - 11.458. The commission plans to revise portions
of this rule in future rulemaking. Specifically, the commission plans to
revise Subchapter A, §303.2, Definitions, to clarify geographical infor-
mation which has inconsistencies in the descriptions of the reaches of
the Rio Grande relative to water balance accounting by the watermas-
ter. In Subchapter C, §303.21 and §303.22, the commission will con-
sider modifications to reviewing and adjusting the operating reserves.
In Subchapter E, §303.42, the commission will clarify provisions re-
lating to sale, point of diversion, and place of use of water rights. The
commission plans to make additional changes involving grammatical
corrections and clarifying rule language.

PUBLIC COMMENT

This proposal is limited to the review in accordance with the require-
ments of Texas Government Code, §2001.039, and the General Appro-
priations Act, Article IX, §9 - 10.13, 76th Legislature, 1999. The com-
mission invites public comment on whether the reasons for the rules in
Chapter 303 continue to exist. Comments may be submitted to Joyce
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Spencer, Office of Environmental Policy, Analysis, and Assessment,
MC 205, P. O. Box 13087, Austin, Texas 78711- 1966 or faxed to
(512) 239-4808. All comments should reference Rule Log Number
2000-025-303- WT. Comments must be received by 5:00 p.m, January
29, 2001. For further information, please contact Melissa Estes, Policy
and Regulations Division, (512) 239-3937.

TRD-200008683
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: December 14, 2000

♦ ♦ ♦
Texas Turnpike Authority Division of the Texas Department
of Transportation

Title 43, Part 2

Notice of Intention to Review: In accordance with the General
Appropriation Act of 1999, House Bill 1, Section 10.13, Article IX,
and Government Code, §2001.039, as added by Senate Bill 178,
76th Legislature, the Texas Turnpike Authority (authority) of the
Texas Department of Transportation files this notice of intention to
review Title 43 TAC, Part 2, §§50.41-45, management employee
practices; §§50.50-54, management indemnification, and §§50.60-62
management public records, complaint procedures and debt collection.

§50.41. General Policy

§50.42. Sick Leave Pool Program

§50.43. Employee Training and Education

§50.44. Termination of Employees

§50.45. Standards of Conduct

§50.50. Indemnification by the Authority

§50.51. Expenses

§50.52. Procedure

§50.53. Additional Indemnification

§50.54. Definitions

§50.60. Public Records

§50.61. Complaints Procedure

§50.62. Debt Collection

The authority will accept comments regarding whether the reasons for
adopting these rules continue to exist. The comment period will last
30 days beginning with the publication of this notice of intention to
review.

Comments or questions regarding this rule review may be submitted
in writing to Teresa Lemons, Director of Finance and Administration,
Texas Turnpike Authority Division, Texas Department of Transporta-
tion, 125 E. 11th Street, Austin, Texas, 78701-2438, or at (512) 936-
0980.

TRD-200008798
Phillip Russell
Director
Texas Turnpike Authority Division of the Texas Department of
Transportation
Filed: December 18, 2000

♦ ♦ ♦

Texas Water Development Board

Title 31, Part 10

Chapter 373. Grants Administration

The Texas Water Development Board files this notice of intent to review
31 TAC, Part 10, Chapter 373, Grants Administration, in accordance
with the Government Code, §2001.039. The board finds that the reason
for adopting the chapter continues to exist.

As required by statute, the board will accept comments and make a
final assessment regarding whether the reason for adopting each of the
rules in Chapter 373 continues to exist. The comment period will last
30 days beginning with the publication of this notice of intention to
review.

Comments or questions regarding this rule review may be submitted to
Jonathan Steinberg, Assistant General Counsel, Texas Water Develop-
ment Board, P.O. Box 13231, Austin, Texas 78711-3231, by e-mail to
jonathan.steinberg@twdb.state.tx.us or by fax (512) 463-5580.

TRD-200008675
Suzanne Schwartz
General Counsel
Texas Water Development Board
Filed: December 14, 2000

♦ ♦ ♦
Texas Workers’ Compensation Commission

Title 28, Part 2

Notice of Intention to Review

The Texas Workers’ Compensation Commission files this notice of in-
tention to review the rules contained in Chapter 116 concerning Gen-
eral Provisions - Subsequent Injury Fund. This review is pursuant to
the General Appropriations Act, Article IX, §167, 75th Legislature, the
General Appropriations Act, Section 9-10, 76th Legislature, and Texas
Government Code §2001.039 as added by SB-178, 76th Legislature.

The agency’s reason for adopting the rules contained in these chapters
continues to exist and it proposes to readopt Chapter 116.

Comments regarding whether the reason for adopting these rules con-
tinues to exist must be received by 5:00 p.m. on January 29, 2001
and submitted to Cherie Zavitson, Office of General Counsel, Mailstop
#4-D, Texas Workers’ Compensation Commission, Southfield Build-
ing, 4000 South IH 35, Austin, Texas 78704-7491.

Chapter 116 General Provisions - Subsequent Injury Fund

§116.11 Request for Reimbursement or Refund from the Subsequent
Injury Fund

§116.12 Subsequent Injury Fund Payment/Reimbursement Schedule

TRD-200008838
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Filed: December 19, 2000

♦ ♦ ♦
Adopted Rule Reviews
State Office of Administrative Hearing

Title 1, Part 7
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The State Office of Administrative Hearings (SOAH) has completed
the review of 1 TAC, Part 7, Chapter 157, concerning Temporary Ad-
ministrative Law Judges, and Chapter 161 of the same Title and Part,
concerning Requests for Records, as noticed in the December 31, 1999
issue of theTexas Register(24 TexReg 12079). SOAH has determined
that the reason for the initial adoption of the rules relating to Temporary
Administrative Law Judges and Requests for Records continues to ex-
ist and that the rules should be readopted. No comments were received
concerning readoption of Chapters 157 and 161.

TRD-200008677
Paul Elliot
Director of Hearings
State Office of Administrative Hearings
Filed: December 14, 2000

♦ ♦ ♦
Anatomical Board of the State of Texas

Title 25, Part 4

The Anatomical Board of the State of Texas (board) adopts the review
of Title 25, Texas Administrative Code, Part, 4 Chapter 471, concerning
officers, pursuant to Texas Government Code, §2001.039 and readopts
this Chapter with the amendments proposed in the notice of intent to
review. The notice of intent to review was published in the July 14,
2000 issue of theTexas Register(25 TexReg 6817).

As part of the review process the board proposed amendments to
§§471.1, 471.3, 471.4. The board published notice of the proposed
amendments in the July 14, 2000 issue of theTexas Register(25
TexReg 6642). The board received no comments on the proposed
amendments or on its notice of intent to review.

The adopted amendments appear in the Adopted Rules Section of this
edition of theTexas Register.

The board is authorized by Health and Safety Code, §691.007 to adopt
rules for its administration. Because the Chapter 471 rules relate to the
board’s organization and governance, the reasons for originally adopt-
ing them continue to exist.

This concludes the review of Chapter 471.

TRD-200008811
Dr. Andrew F. Payer, Ph.D.
Board’s Secretary-Treasurer
Anatomical Board of the State of Texas
Filed: December 18, 2000

♦ ♦ ♦
The Anatomical Board of the State of Texas (board) adopts the re-
view of Title 25, Texas Administrative Code, Part, 4 Chapter 473, con-
cerning the executive committee, pursuant to Texas Government Code,
§2001.039 and readopts this Chapter with the amendments proposed
in the notice of intent to review. The notice of intent to review was
published in the July 14, 2000 issue of theTexas Register(25 TexReg
6817).

As part of the review process the board proposed an amendment to
§473.1. The board published notice of the proposed amendment in the
July 14, 2000 issue of theTexas Register(25 TexReg 6643). The board
received no comments on the proposed amendment or on its notice of
intent to review.

The adopted amendment appears in the Adopted Rules Section of this
edition of theTexas Register.

The board is authorized by Health and Safety Code, §691.007 to adopt
rules for its administration. Because the Chapter 473 rules relate to the
board’s organization and governance, the reasons for originally adopt-
ing them continue to exist.

This concludes the review of Chapter 473.

TRD-200008812
Dr. Andrew F. Payer, Ph.D.
Board’s Secretary-Treasurer
Anatomical Board of the State of Texas
Filed: December 18, 2000

♦ ♦ ♦
The Anatomical Board of the State of Texas (board) adopts the review
of Title 25, Texas Administrative Code, Part, 4 Chapter 475, concerning
meetings, pursuant to Texas Government Code, §2001.039 and read-
opts this Chapter with the amendments proposed in the notice of intent
to review. The notice of intent to review was published in the July 14,
2000 issue of theTexas Register(25 TexReg 6817).

As part of the review process the board proposed amendments to
§§475.1-475.3 and 475.5. The board published notice of the proposed
amendments in the July 14, 2000 issue of theTexas Register(25
TexReg 6644). The board received no comments on the proposed
amendments or on its notice of intent to review.

The adopted amendments appear in the Adopted Rules Section of this
edition of theTexas Register.

The board is authorized by Health and Safety Code, §691.007 to adopt
rules for its administration. Because the Chapter 475 rules relate to the
board’s organization and governance, the reasons for originally adopt-
ing them continue to exist.

This concludes the review of Chapter 475.

TRD-200008813
Dr. Andrew F. Payer, Ph.D.
Board’s Secretary-Treasurer
Anatomical Board of the State of Texas
Filed: December 18, 2000

♦ ♦ ♦
The Anatomical Board of the State of Texas (board) adopts the review
of Title 25, Texas Administrative Code, Part, 4 Chapter 477, distribu-
tion of bodies, pursuant to Texas Government Code, §2001.039 and
readopts this Chapter with the amendments proposed in the notice of
intent to review. The notice of intent to review was published in the
July 14, 2000 issue of theTexas Register(25 TexReg 6818).

As part of the review process the board proposed amendments to
§§477.1 and 477.4-477.8. The board published notice of the proposed
amendments in the July 14, 2000 issue of theTexas Register(25
TexReg 6644). The board received no comments on the proposed
amendments or on its notice of intent to review.

The adopted amendments appear in the Adopted Rules Section of this
edition of theTexas Register.

The board is required by Health and Safety Code, §691.031 to adopt
rules ensuring that bodies received or distributed by it are properly
transported. Because the Chapter 477 rules relate to transportation of
bodies, the reasons for originally adopting them continue to exist.

This concludes the review of Chapter 477.

TRD-200008814
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Dr. Andrew F. Payer, Ph.D.
Board’s Secretary-Treasurer
Anatomical Board of the State of Texas
Filed: December 18, 2000

♦ ♦ ♦
The Anatomical Board of the State of Texas (board) adopts the review
of Title 25, Texas Administrative Code, Part, 4 Chapter 479, concern-
ing standards and inspections of facilities, pursuant to Texas Govern-
ment Code §2001.039 and readopts this Chapter with the amendments
proposed in the notice of intent to review. The notice of intent to re-
view was published in the July 14, 2000 issue of theTexas Register(25
TexReg 6818).

As part of the review process the board proposed amendments to §479.2
and §479.5. The board published notice of the proposed amendments
in the July 14, 2000 issue of theTexas Register(25 TexReg 6646). The
board received no comments on the proposed amendments or on its
notice of intent to review.

The adopted amendments appear in the Adopted Rules Section of this
edition of theTexas Register.

The board is authorized Health and Safety Code, §691.007 to adopt
rules for its administration and required by §691.022 to adopt rules to
ensure that bodies in the custody of the board or one of its member
institutions are treated with respect. Because the Chapter 479 rules
relate to the board’s organization and governance and to standards and
inspections of facilities, the reasons for originally adopting the rules
continue to exist.

This concludes the review of Chapter 479.

TRD-200008815
Dr. Andrew F. Payer, Ph.D.
Board’s Secretary-Treasurer
Anatomical Board of the State of Texas
Filed: December 18, 2000

♦ ♦ ♦
The Anatomical Board of the State of Texas (board) adopts the review
of Title 25, Texas Administrative Code, Part, 4 Chapter 481, concerning
willed body programs, pursuant to Texas Government Code, §2001.039
and readopts this Chapter with the amendments proposed in the notice
of intent to review. The notice of intent to review was published in the
July 14, 2000 issue of theTexas Register(25 TexReg 6818).

As part of the review process the board proposed an amendment to
§481.1. The board published notice of the proposed amendment in the
July 14, 2000 issue of theTexas Register(25 TexReg 6648). The board
received no comments on the proposed amendment or on its notice of
intent to review.

The adopted amendment appears in the Adopted Rules Section of this
edition of theTexas Register.

The board is required by Health and Safety Code, §691.022 to adopt
rules to ensure that bodies in the custody of the board or one of its mem-
ber institutions are treated with respect and authorized by §691.007 to
adopt rules for its administration. Because the Chapter 481 rules relate
to willed body programs and to the board’s organization, the reasons
for originally adopting the rules continue to exist.

This concludes the review of Chapter 481.

TRD-200008816

Dr. Andrew F. Payer, Ph.D.
Board’s Secretary-Treasurer
Anatomical Board of the State of Texas
Filed: December 18, 2000

♦ ♦ ♦
The Anatomical Board of the State of Texas (board) adopts the review
of Title 25, Texas Administrative Code, Part, 4 Chapter 483, concerning
hearing procedures, pursuant to Texas Government Code, §2001.039
and readopts this Chapter with the amendments proposed in the notice
of intent to review. The notice of intent to review was published in the
July 14, 2000 issue of theTexas Register(25 TexReg 6819).

As part of the review process the board proposed an amendment to
§483.1. The board published notice of the proposed amendment in the
July 14, 2000 issue of theTexas Register(25 TexReg 6649). The board
received no comments on the proposed amendments or on its notice of
intent to review.

The adopted amendment appears in the Adopted Rules Section of this
edition of theTexas Register.

The board is required by Health and Safety Code, §691.034 to provide
a hearing before revoking or suspending the authority of an institution
or individual to receive and dissect bodies. Because the Chapter 483
rules relate to hearing procedures, the reasons for originally adopting
the rules continue to exist.

This concludes the review of Chapter 483.

TRD-200008817
Dr. Andrew F. Payer, Ph.D.
Board’s Secretary-Treasurer
Anatomical Board of the State of Texas
Filed: December 18, 2000

♦ ♦ ♦
Texas Commission on the Arts

Title 13, Part 3

The Texas Commission on the Arts adopts the review of the following
sections from Chapter 31, concerning Agency Procedures, pursuant to
the Appropriations Act of 1997, HB 1, Article IX, Section 167:

§31.1. Purpose

§31.2. Officers

§31.3. Meetings

§31.4. Committees

§31.5. Staff

§31.6. Required Advisory Panel Meetings and Required Advisory
Panel Member Resignation upon Relocation Out-of-State

§31.7. Advisory Councils

§31.8. Travel

§31.9. Parliamentary Authority

§31.10. Financial Assistance Application Form

The proposed rule review was published in the November 17, 2000,
issue of theTexas Register(25 TexReg 11527).

The agency finds that the need for the rules contained in this chapter
continues to exist.

No comments were received regarding adoption of the rule review.
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The Texas Commission on the Arts contemporaneously adopts amend-
ments to §§31.2, 31.4, 31.5, 31.6, 31.8 and 31.10, concerning Agency
Procedures, elsewhere in this issue of theTexas Register.

This concludes the review of Chapter 31, Agency Procedures.

TRD-200008752
John Paul Batiste
Executive Director
Texas Commission on the Arts
Filed: December 18, 2000

♦ ♦ ♦
The Texas Commission on the Arts adopts the review of the following
sections from Chapter 35, concerning A Guide to Operations, Programs
and Services, pursuant to the Appropriations Act of 1997, HB 1, Article
IX, Section 167:

§35.1. A Guide to Operations

§35.2. A Guide to Programs and Services

The proposed rule review was published in the November 17, 2000,
issue of theTexas Register(25 TexReg 11527).

The agency finds that the need for the rules contained in this chapter
continues to exist.

No comments were received regarding adoption of the rule review.

This concludes the review of Chapter 35, A Guide to Operations, Pro-
grams and Services.

TRD-200008753
John Paul Batiste
Executive Director
Texas Commission on the Arts
Filed: December 18, 2000

♦ ♦ ♦
The Texas Commission on the Arts adopts the review of the following
sections from Chapter 37, concerning Application Forms and Instruc-
tions for Financial Assistance, pursuant to the Appropriations Act of
1997, HB 1, Article IX, Section 167:

§37.22. Application Form and Instructions for Artist-in-Education Pro-
gram--Artist

§37.23. Application Form and Instructions for Arts in Education Pro-
gram--Sponsors

§37.24. Application Form and Instructions for Texas Touring Arts Pro-
gram--Company/Artist

§37.26. Application Form and Instructions for Texas Touring Arts Pro-
gram--Sponsors

§37.28. Application Form and Instructions for Arts Education Service
Provider

The proposed rule review was published in the November 17, 2000,
issue of theTexas Register(25 TexReg 11527).

The agency finds that the need for the rules contained in this chapter
continues to exist.

No comments were received regarding adoption of the rule review.

The Texas Commission on the Arts contemporaneously adopts amend-
ments to §§37.22, 37.23, 37.24, 37.26 and 37.28, concerning, Applica-
tion Forms and Instructions for Financial Assistance, elsewhere in this
issue of theTexas Register.

This concludes the review of Chapter 37, Application Forms and In-
structions for Financial Assistance.

TRD-200008754
John Paul Batiste
Executive Director
Texas Commission on the Arts
Filed: December 18, 2000

♦ ♦ ♦
Finance Commission of Texas

Title 7, Part 1

The Finance Commission of Texas, on behalf of the Texas Department
of Banking (department), has completed the review of Texas Admin-
istrative Code, Title 7, Chapter 4, consisting of §§4.2-4.12, regarding
Currency Exchange.

Notice of the review was published in the September 1, 2000, issue
of theTexas Register(25 TexReg 8745). No comments were received
with respect to these rules. The department is aware that a few specific
provisions of §4.6, relating to exemptions from licensing, are no longer
necessary because of several amendments to Finance Code, §153.117,
enacted by the 76th legislature specifically incorporating them into the
Finance Code. Specifically, §4.6(d) and (e) should be deleted in their
entirety, as should an obsolete reference in §4.6(a). The department is
proposing to amend §4.6 to remove the superfluous provisions. Other
than the provisions proposed for deletion, the department believes that
the reasons for adopting these rules continue to exist.

The finance commission readopts these sections, subject to the pro-
posed rule amendment approved for publication by the Commission
at this meeting, pursuant to the requirements of Government Code,
§2001.039, and finds that the reason for adopting these rules, as pro-
posed to be amended, continues to exist.

TRD-200008707
Everette D. Jobe
Certifying Official
Finance Commission of Texas
Filed: December 15, 2000

♦ ♦ ♦
Texas State Board of Medical Examiners

Title 22, Part 9

The Texas State Board of Medical Examiners adopts the review of
Chapter 199 (§§199.1-199.4), concerning public information, to be in
compliance with Senate Bill 1233.

The proposed review was published in the November 10, 2000, issue
of theTexas Register(25 TexReg 11298).

No comments were received regarding the review.

As a result of the review, the sections were proposed for amendment in
the November 10, 2000 issue of theTexas Register(25 TexReg 11232).
The amendments are being adopted elsewhere in this issue of theTexas
Registerwithout changes.

This concludes the review of Chapter 199.

TRD-200008741
F.M. Langley, DVM, MD, JD.
Executive Director
Texas State Board of Medical Examiners
Filed: December 18, 2000
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♦ ♦ ♦
Texas State Board of Pharmacy

Title 22, Part 15

The Texas State Board of Pharmacy adopts the review of Chapter 291
(§§291.71- 291.76), concerning Institutional Pharmacies (Class C),
pursuant to the Appropriations Act, 76th Legislature, Section 9-10.13.
The proposed rule review was published in the June 16, 2000, issue of
theTexas Register(25 TexReg 5950).

In conjunction with this review, the agency adopts amendments to
Chapter 291 (§§291.71-291.76) published elsewhere in this issue of
theTexas Register.

No comments were received regarding adoption of this review. The
agency finds that the reason for adopting the rule continues to exist.

TRD-200008692
Gay Dodson, R. Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Filed: December 14, 2000

♦ ♦ ♦
The Texas State Board of Pharmacy adopts the review of Chapter 295
(§295.11), concerning notification to consumers, pursuant to the Ap-
propriations Act, 76th Legislature, Section 9-10.13. The proposed rule
review was published in the September 22, 2000, issue of theTexas
Register(25 TexReg 9648).

No comments were received regarding adoption of this review. The
agency finds that the reason for adopting the rule continues to exist.

TRD-200008693
Gay Dodson, R. Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Filed: December 14, 2000

♦ ♦ ♦
Texas Department of Transportation

Title 43, Part 1

Notice of Readopted Rule: The Texas Department of Transportation
readopts without changes Title 43 TAC, Part I, Chapter 18, Motor Car-
riers, and Chapter 28, Oversize and Overweight Vehicles and Loads.

This review was conducted in accordance with the General Appropria-
tions Act of 1999, House Bill 1, Section 10.13, Article IX, and Govern-
ment Code, §2001.039, as added by Senate Bill 178, 76th Legislature.

The proposed review was published in the October 6, 2000, edition of
theTexas Register(25 TexReg10201). No comments were received re-
garding the readoption of these rules. The Texas Transportation Com-
mission has reviewed these rules and determined that the reasons for
adopting them continue to exist.

TRD-200008698
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: December 15, 2000

♦ ♦ ♦
Texas Turnpike Authority Division of the Texas Department
of Transportation

Title 43, Part 2

Notice of Readopted Rule:The Texas Turnpike Authority of the Texas
Department of Transportation readopts without changes Title 43 TAC,
Part 2, §§50.1-50.2, general provisions; §§50.3-50.30, governance of
the authority; and §§50.32-50.33 public meetings and public access.

§50.1. The Authority.

§50.2. Definitions.

§ 50.3. Principal Office.

§50.4. General Powers.

§50.5. Number.

§50.6. Appointment.

§50.7. Qualifications.

§50.8. Term.

§50.9. Vacancies.

§50.10. Resignation and Removal.

§50.11. Compensation of Directors.

§50.12. Meetings.

§50.13. Quorum.

§50.14. Meetings by Telephone.

§50.15. Procedure.

§50.16. Committees.

§50.17. Notice.

§50.18. Waiver of Notice.

§50.19. Attendance as Waiver.

§50.20. Officers.

§50.21. Election and Term of Office.

§50.22. Removal and Vacancies.

§50.23. Chair.

§50.24. Vice Chair.

§50.25. Secretary.

§50.26. Treasurer.

§50.27. Administrators.

§50.28. Director.

§50.29. Assistant Secretary.

§50.30. Assistant Treasurer.

§50.32. Public Access to Board Meetings.

§50.33. Public Access to Information and Auxiliary Aids.

This review was conducted in accordance with the General Appropria-
tion Act of 1999, House Bill 1, Section 10.13, Article IX, and Govern-
ment Code, §2001.039, as added by Senate Bill 178, 76th Legislature.

The proposed review was published in the October 13, 2000, edition
of theTexas Register(25 TexReg 10381). No comments were received
regarding the readoption of these rules. The Texas Turnpike Authority
has reviewed these rules and determined that the reasons for adopting
them continue to exist.

TRD-200008797
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Phillip Russell
Director
Texas Turnpike Authority Division of the Texas Department of
Transportation
Filed: December 18, 2000

♦ ♦ ♦
Texas Workforce Commission

Title 40, Part 20

The Texas Workforce Commission (Commission) adopts the review of
Chapter 800, Subchapter B, §§800.51 - 800.54, 800.57 - 800.58, and
800.61 - 800.62 pursuant to Texas Government Code §2001.039.

Concurrent with the adoption of the review, the Commission adopts
amendments to §§800.51 - 800.54, 800.57, 800.58, 800.61 and 800.62
and the repeal of §§800.55, 800.56, and 800.59, relating to allocations
and funding, without changes to the proposed text as published in the
October 27, 2000 issue of theTexas Register(25 TexReg 10711). The
text will not be republished.

The purpose of the amendments and repeals is to update the allocations
and funding rules consistent with the preliminary review of the rules.
The Commission’s allocations and funding rules set forth the methods
or criteria used by the Commission to allocate or utilize funds primarily

using the need-based formulas or other formula set forth in federal and
state statutes applicable to the services to be provided.

No comments were received on the proposed review of the rules.

For more information regarding the Texas Workforce Commission visit
our web page at http://www.texasworkforce.org.

The rule review is adopted under Texas Labor Code §§301.061 and
302.002, which provide the Texas Workforce Commission with the au-
thority to adopt, amend, or repeal such rules as it deems necessary for
the effective administration of Agency services and activities.

The rules affect Texas Labor Code, Titles 2 and 4 as well as Texas Gov-
ernment Code Chapter 2308. §800.51. Scope and Purpose. §800.52.
Definitions. §800.53. Choices §800.54. Food Stamp Employment
and Training. §800.57. Employment Services. §800.58. Child Care
§800.61. Welfare to Work §800.62. School-to-Careers.

TRD-200008671
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Filed: December 14, 2000

♦ ♦ ♦
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TABLES &
 GRAPHICS

Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.

Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on.

Graphic Material will not be reproduced in the
Acrobat version of this issue of theTexas Regis-
ter due to the large volume. To obtain a copy of
the material please contact the Texas Register
office at (512) 463-5561 or (800) 226-7199.



IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in interest rate and applications to install remote
service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.



Texas Department of Agriculture
Notice of Public Hearings: Organic Cotton Program Rules

The Texas Department of Agriculture (the department) will hold two
public hearings on January 8, 2001, to take public comment on its
Organic Cotton Program rules found at 4 Texas Administrative Code,
Chapter 3, Subchapter J. The hearings will be held as follows:

Beginning at 11:00 a.m., at the Texas A&M University Agricultural
Research and Extension Center Auditorium, 1100 East FM 1294(1 3/4
miles east of Interstate Highway 27 on FM 1294), Lubbock, Texas; and,
beginning at 3:00 p.m., at the Dawson County Community Center, 910
South Houston, Lamesa, Texas.

For more information, please contact , John McFerrin, Producer Re-
lations Specialist, Texas Department of Agriculture, P.O. Box 12847,
Austin, Texas, 78711 (512) 463-7593.

TRD-200008725
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Filed: December 15, 2000

♦ ♦ ♦
Office of the Attorney General
Request for Proposal - Indirect Cost Recovery and Cost
Allocation Plans for FY2000 and FY2002

This Request for Proposal is filed pursuant to Texas Government Code
section 2254.021 et seq.

The Office of the Attorney General of Texas ("the OAG") requests that
professional consultants with documented expertise and experience in
the field of indirect cost recovery and cost allocation plans for govern-
mental units submit proposals to prepare Indirect Cost Plans for State
Fiscal Years 2000 ("FY00") (based on actual expenditures) and 2002
("FY02") (based on budgeted expenditures) and to analyze and update
standardized billing rates for legal services provided by the OAG. In ac-
cordance with Texas Government Code section 2254.029(b), the OAG
hereby discloses that similar services related to indirect cost plans and
legal billing rates covering earlier fiscal years have been previously pro-
vided to the OAG by a consultant.

The OAG administers millions of dollars of federal funds for the Child
Support (Title IV-D) and Medicaid (Title XIX) programs. Currently,
the OAG is recouping its indirect costs from these federal programs
based on rates approved by the United States Department of Health
and Human Services ("HHS").

The OAG also provides legal services to other state agencies. The con-
sultant selected will be responsible for analyzing the existing billing
rates and actual costs and then updating the legal services rates for use
in FY02.

The consultant selected to prepare the Indirect Cost Plans and to de-
velop current, standardized legal billing rates must demonstrate the
necessary qualifications and experience listed in the "QUALIFICA-
TIONS" section. The successful consultant will also be required to
perform the services and generate the reports listed in the "SCOPE
OF SERVICES" section. The acceptance of a proposal by the OAG,
made in response to this Request for Proposal, will be based on the
OAG’s evaluation of the competence, knowledge, and qualifications of
the consultant, in addition to the reasonableness of the proposed fee
for services. If other considerations are equal, the OAG will give pref-
erence to a consultant whose principal place of business is in Texas
or who will manage the consulting contract wholly from an office in
Texas. The total contract award will not exceed Forty-Nine Thousand
and NO/100 Dollars($49,000.00).

SCOPE OF SERVICES

The successful consultant will be required to render the following ser-
vices and reports:

Prepare two (2) Indirect Cost Plans in accordance with OMB Circular
A-87 one based on FY00 actual expenditures and one based on FY02
budgeted expenditures

* Identify the sources of financial information;

* Inventory all federal and other programs administered by the OAG;

* Classify all OAG divisions;

* Determine administrative divisions;

* Determine allocation bases for allotting services to benefitting divi-
sions;

* Develop allocation data for each allocation base;
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* Prepare allocation worksheets based upon actual FY00 expenditures
and budgeted FY02 expenditures;

* Summarize costs by benefitting division;

* Collect cost data for all of the programs included in the inventory of
federal and other programs administered by the OAG;

* Determine indirect cost rates throughout the OAG on an annual basis;

* Prepare and present draft Indirect Cost Plans to the OAG by June 7,
2001;

* Formalize the Actual FY00 and Budgeted FY02 Indirect Cost Plans
and present them to HHS by June 29, 2001; and

* Negotiate the Indirect Cost Plans’ approval with HHS by August 31,
2001.

2. Develop standardized billing rates for legal services

* Review current criteria used by the OAG for charging various agen-
cies;

* Determine the types of legal services provided to the agencies;

* Compile direct hours for each type of service;

* Determine effort reporting requirements;

* Re-examine billing rate options;

* Determine the actual cost of services;

* Analyze and confirm revenues and cost analyses;

* Prepare and present a draft Legal Services Billing Schedule for FY
2000 actual costs to the OAG by July 13, 2001;

* Prepare and present a draft Legal Services Billing Schedule for FY
2002 budgeted costs to the OAG by August 10, 2001; and

* Formalize a Legal Services Billing Schedule by August 17, 2001.

The selected consultant will accumulate and analyze all data that are
required. The OAG is not expected to provide any staff resources to the
selected consultant. The OAG will provide a liaison with staff within
the OAG and with other state agencies, as appropriate.

QUALIFICATIONS

Each individual, company, or organization submitting a proposal pur-
suant to this request, must present evidence or otherwise demonstrate
to the satisfaction of the OAG that such entity:

1. Has the experience to prepare and successfully negotiate the type of
Indirect Cost Plan described above;

2. Has a thorough understanding of cost allocation issues and prepara-
tion of Indirect Cost Plans at the state agency level;

3. Has a thorough understanding of legal services billing procedures
and preparation of a Legal Services Billing Schedule; and

4. Can program and execute the Indirect Cost Plans and Legal Ser-
vices Billing Schedule within the required time frames specified in the
"SCOPE OF SERVICES" section.

Please provide evidence of the above qualifications and a proposal
which includes:

1. A detailed description of the plan of action to fulfill the requirements
described in the "SCOPE OF SERVICES" section;

2. Detailed information on the consultant staff to be assigned to the
project; and

3. The proposed fee amount for provision of the desired services.

A signed original andfive (5) copies of the proposal must be received
in the OAG Purchasing Section, 300 West 15th Street, Third Floor,
Austin, Texas 78701, no later than 3:00 p.m.,Central Standard Time,
January 29, 2001. Any proposal received after the specified time and
date will not be given consideration. Conditioned on the OAG’s receipt
of the requisite finding of fact from the Governor’s Budget and Plan-
ning Office pursuant to Texas Government Code section 2245.028, the
OAG anticipates entering into the resultant contract on or about Febru-
ary 9, 2001.

A proposal must include all of the references and financial status infor-
mation as specified below at the time of opening or it will be disquali-
fied. Proposals should be sealed and clearly marked with the specified
time and date and the title, "Proposal for Consulting Services for an In-
direct Cost Recovery/Cost Allocation Plan and Legal Services Billing
Schedule for the OAG."

REFERENCES AND FINANCIAL CONDITION

Prospective consultants will provide the names of at least three (3) dif-
ferent references meeting the following criteria:

1. The reference company or entity must have engaged the prospective
consultant for the same or similar services as those to be provided in
accordance with the terms of this Request for Proposal;

2. The services must have been provided by the prospective consultant
to the reference company or entity within thefive (5) years preceding
the issuance of this Request for Proposal;

3. The reference company or entity must not be affiliated with the
prospective consultant in any ownership or joint venture arrangement;

4. References must include the company or entity name, address, con-
tact name, and telephone number for each reference. The OAG may not
be used as a reference. The contact name must be the name of a senior
representative of the reference company or entity who was directly re-
sponsible for interacting with the prospective consultant throughout the
performance of the engagement and who can address questions about
the performance of the prospective consultant from personal experi-
ence. References will accompany the proposal.

5. The prospective consultant will provide a signed release from lia-
bility for each reference provided in response to this requirement. The
release from liability will absolve the specified reference company or
entity from liability for information provided to the OAG concerning
the prospective consultant’s performance of its engagement with the
reference.

6. The prospective consultant must disclose if and when it has filed
for bankruptcy within the last seven (7) years. For prospective consul-
tants conducting business as a corporation, partnership, limited liability
partnership, or other form of artificial person, the prospective consul-
tant must disclose whether any of its principals, partners, or officers
have filed for bankruptcy within the last seven (7) years.

7. As part of any proposal submission, the prospective consultant must
include information regarding financial condition, including income
statements, balance sheets, and any other information which accurately
shows the prospective consultant’s current financial condition. The
OAG reserves the right to request such additional financial informa-
tion as it deems necessary to evaluate the prospective consultant, and
by submission of a proposal, the prospective consultant agrees to pro-
vide same.

DISCLOSURE

Any individual who provides a proposal for consulting services in re-
sponse to this Request for Proposal and who has been employed by the
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OAG or any other state agency(ies) at any time during the two (2) years
preceding the tendering of the proposal will disclose in the proposal:

1. the nature of the previous employment with the OAG or any other
state agency(ies);

2. the date(s) the employment(s) terminated; and

3. the annual rate(s) of compensation for the employment(s) at the
time(s) of termination.

Each consultant that submits a proposal must certify to the following:

1. consultant has no unresolved audit exceptions(s) with the OAG. An
unresolved audit exception is an exception for which the consultant
has exhausted all administrative and/or judicial remedies and refuses
to comply with any resulting demand for payment.

2. consultant certifies that the consultant’s staff or governing authority
has not participated in the development of specific criteria for award of
this contract, and will not participate in the selection of consultant(s)
awarded contracts.

3. consultant has not retained or promised to retain an agent or utilized
or promised to utilize a consultant who has participated in the develop-
ment of specific criteria for the award of contract, nor will participate
in the selection of any successful consultant.

4. consultant agrees to provide information necessary to validate any
statements made in consultant’s response, if requested by the OAG.
This may include, but is not limited to, granting permission for the
OAG to verify information with third parties, and allowing inspection
of consultant’s records.

5. consultant understands that failure to substantiate any statements
made in the response when substantiation is requested by OAG may
disqualify the response, which could cause the consultant to fail to re-
ceive a contract or to receive a contract for an amount less than that
requested.

6. consultant certifies that the consultant’s organization has not had a
contract terminated or been denied the renewal of any contract for non-
compliance with policies or regulation of any state or federal funded
program within the pastfive years nor is it currently prohibited from
contracting with a government agency.

7. consultant certifies that its Corporate Texas Franchise Tax payments
are current, or that it is exempt from or not subject to such tax.

8. The consultant has not given nor intends to give at any time here-
after any economic opportunity, future employment, gift, loan, gratuity,
special discount, trip, favor, or service to a public servant in connection
with the submitted response.

9. Neither the consultant nor the firm, corporation, partnership or in-
stitution represented by the consultant, anyone acting for such firm,
corporation partnership or institution has violated the antitrust laws of
this State, the Federal antitrust laws nor communicated directly or in-
directly its response to any competitor or any other person engaged in
such line or business.

10. Under §231.006 Family Code (relating to child support), the con-
sultant certifies that the individual or business entity named in this re-
sponse is not ineligible to receive a specified payment and acknowl-
edges that this contract may be terminated and payment may be with-
held if this certification is inaccurate.

11. If the consultant is an individual not residing in Texas or a business
entity not incorporated in or whose principal domicile is not in Texas,
the consultant certifies that it either: (a) holds a permit issued by the
Texas comptroller to collect or remit all state and local sales and use
taxes that become due and owing as a result of the consultant’s business

in Texas; or (b) does not sell tangible personal property or services that
are subject to the state and local sales and use tax.

12. consultant certifies that if a Texas address is shown as the address
of the vendor, Vendor qualifies as a Texas Resident Bidder as defined
in Rule 1 TAC 111.2.

13. consultant certifies that it has not received compensation for par-
ticipation in the preparation of the specifications for this solicitation.

14. consultant must answer the following questions:

* If an award is issued, do you plan to utilize a subcontractor or sup-
plier for any portion of the contract? If consultant plans to utilize a
subcontractor, the subcontractor will comply with the same terms as
the consultant as contained in this solicitation and other relevant OAG
policy and procedure and the subcontractor must be approved in ad-
vance by OAG.

* If yes, what percentage of the total award would be subcontracted or
supplied by Historically Underutilized Businesses (HUBs)?

* If no, explain why no subcontracting opportunities are available or
what efforts were made to subcontract part of this project.

* Is consultant certified as a Texas HUB?

PAYMENT

Payment for services will be made upon receipt of invoices presented
to the OAG in the form and manner specified by the OAG after certifi-
cation of acceptance of all deliverables.

PROPOSAL PREPARATION AND CONTRACTING EX-
PENSES

All proposals must be typed, double spaced, on 8 1/2" x 11" paper,
clearly legible, with all pages sequentially numbered and bound or sta-
pled together. The name of the prospective consultant must be typed
at the top of each page. Do not attach covers, binders, pamphlets, or
other items not specifically requested.

A Table of Contents must be included with respective page numbers op-
posite each topic. The proposal must contain the following completed
items in the following sequence:

1. Transmittal Letter: A letter addressed to Ms. Julie Geeslin (address
at the end of this Request for Proposal) that identifies the person or
entity submitting the proposal and includes a commitment by that per-
son or entity to provide the services required by the OAG. The letter
must state, "The proposal enclosed is binding and valid at the discre-
tion of the OAG." The letter must specifically identify the project for
this proposal. The letter must include "full acceptance of the terms and
conditions of the contract resulting from this Request for Proposal."
Any exceptions must be specifically noted in the letter. However, any
exceptions may disqualify the proposal from further consideration at
the OAG’s discretion.

2. Executive Summary: A summary of the contents of the proposal,
excluding cost information. Address services that are offered beyond
those specifically requested as well as those offered within specified
deliverables. Explain any missing or other requirements not met, re-
alizing that failure to provide necessary information or offer required
service deliverables may result in disqualification of the proposal.

3. Project Proposal

4. Cost Proposal

5. Relevant Technical Skill Statement (with references and vitae)

6. Relevant Experience Statement (with references and vitae)
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To be considered responsive, a proposal must set forth full, accurate,
and complete information as required by this request. A non-responsive
proposal will not be considered for further evaluation. If the require-
ment that is not met is considered a minor irregularity or an inconse-
quential variation, an exception may be made at the discretion of the
OAG and the proposal may be considered responsive.

A written request for withdrawal of a proposal is permitted any time
prior to the submission deadline and must be received by Ms. Julie
Geeslin (address at the end of this Request for Proposal). After the
deadline, proposals will be considered firm and binding offers at the
option of the OAG.

Preliminary and final negotiations with top-ranked prospective consul-
tants may be held at the discretion of the OAG. The OAG may decide, at
its sole option and in its sole discretion, to negotiate with one, several,
or none of the prospective consultants submitting proposals pursuant to
this request. During the negotiation process, the OAG and any prospec-
tive consultant(s) with whom the OAG chooses to negotiate, may ad-
just the scope of the services, alter the method of providing the services,
and/or alter the costs of the services so long as the changes are mutually
agreed upon and are in the best interest of the OAG. Statements made
by a prospective consultant in the proposal packet or in other appro-
priate written form will be binding unless specifically changed during
final negotiations. A contract award may be made by the OAG without
negotiations if the OAG determines that such an award is in the OAG’s
best interest.

All prospective consultants of record will be sent written notice of
which, if any, prospective consultant(s) is selected for the contract
award on or about February 12,2001 or within ten (10) days of making
an award, whichever is later.

All proposals are considered to be public information subsequent to
an award of the contract. All information relating to proposals will be
subject to the Public Information Act, Texas Government Code An-
notated, Chapter 552, after the award of the contract. All documents
will be presumed to be public unless a specific exception in that Act
applies. Prospective consultants are requested to avoid providing in-
formation which is proprietary, but if it is necessary to do so, proposals
must specify the specific information which the prospective consultant
considers to be exempted from disclosure under the Act and those pages
or portions of pages which contain the protected information must be
clearly marked. The specific exemption which the prospective consul-
tant believes protects that information must be cited. The OAG will
assume that a proposal submitted to the OAG contains no proprietary
or confidential information if the prospective consultant has not marked
or otherwise identified such information in the proposal at the time of
its submission to the OAG.

The OAG has sole discretion and the absolute right to reject any and
all offers, terminate this Request for Proposal, or amend or delay this
Request for Proposal. The OAG will not pay any cost incurred by a
prospective consultant in the preparation of a response to this Request
for Proposal and such costs will not be included in the budget of the
prospective consultant submitted pursuant to this Request for Proposal.
The issuance of this Request for Proposal does not constitute a com-
mitment by the OAG to award any contract. This Request for Proposal
and any contract which may result from it are subject to appropriation
of State and Federal funds and the Request for Proposal and/or contract
may be terminated at any time if such funds are not available.

The OAG reserves the right to accept or reject any or all proposals
submitted in response to this request and to negotiate modifications
necessary to improve the quality or cost effectiveness of any proposal to
the OAG. The OAG is under no legal obligation to enter into a contract

with any offeror of any proposal on the basis of this request. The OAG
intends any material provided in this Request for Proposal only and
solely as a means of identifying the scope of services and qualifications
sought.

The State of Texas assumes no responsibility for expenses incurred in
the preparation of responses to this Request for Proposal. All expenses
associated with the preparation of the proposal solicited by this Request
for Proposal will remain the sole responsibility of the prospective con-
sultant. Further, in the event that the prospective consultant is engaged
to provide the services contemplated by this Request for Proposal, any
expenses incurred by the prospective consultant associated with the ne-
gotiation and execution of the contract for the engagement will remain
the obligation of the consultant.

Please address responses to:Ms. Julie Geeslin Budget and Purchas-
ing Division Office of the Attorney General of Texas 300 W. 15th
Street, Third Floor Austin, Texas 78701 (Phone: 512-475-4495)

TRD-200008795
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: December 18, 2000
For further information, call A.G. Younger at 512-463-2110.

♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. As required by federal
law, the public is given an opportunity to comment on the consistency
of proposed activities in the coastal zone undertaken or authorized by
federal agencies. Pursuant to 31 TAC §§506.25, 506.32, and 506.41,
the public comment period for these activities extends 30 days from
the date published on the Coastal Coordination Council web site. Re-
quests for federal consistency review were received for the following
projects(s) during the period of November 30, 2000, through Decem-
ber 7, 2000. The public comment period for these projects will close
at 5:00 p.m. on January 19, 2001.

FEDERAL AGENCY ACTIONS

Applicant: Henry Stevenson; Location: The project site is located at
the Bonner Turnaround approximately 6,200 feet southwest of the in-
tersection of Texas State Highway 105 and Interstate Highway 10, on
the north side of IH-10, at 1200 West Freeway, near Vidor, in Or-
ange County, Texas. CCC Project Number: 00-0432-F1; Description
of Proposed Action: The applicant proposes to modify the original
mitigation plan which authorized the retention of 1.58 acres of wet-
lands to construct a mobile home retail facility. The applicant now
proposes to amend the original mitigation to purchase 8 acre-cred-
its from the Neches River Cypress Swamp Mitigation Bank in Jeffer-
son County, Texas. Type of Application: U.S.A.C.E. permit applica-
tion #21790(01) under §10 of the Rivers and Harbors Act of 1899 (33
U.S.C.A. §403) and section 404 of the Clean Water Act.

Applicant: Metropolitan Transit Authority; Location: The project site
extends from the University of Houston/Downtown Campus at its north
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end, through the Houston Downtown Central Business District, Mid-
town, through to the Astrodome area, ending at Fannin Street Sta-
tion/Park & Ride in Harris County, Houston, Texas. CCC Project Num-
ber: 00-0433-F1; Description of Proposed Action: The applicant is
seeking to revise their project to identify additional wetlands that will
be impacted by the proposed work. The original public notice issued
on September 20, 2000 stated that 1.6 acres of isolated wetlands would
be impacted. It has now been determined that 8.15 acres of isolated
wetlands will be impacted. Type of Application: U.S.A.C.E. permit
application #22117 under §404 of the Rivers and Harbors Act of 1899
(33 U.S.C.A. §403).

FEDERAL AGENCY ACTIVITY

Applicant: U.S. Department of Transportation/United States Coast
Guard; Location: The project site is located in the vicinity of the Texas
Highway 99 bridge that crosses over Goose Creek in Baytown, Texas.
CCC Project Number: 00-0438-F2; Description of Proposed Action:
The applicant proposes to construct an aid to navigation structure on
land in the vicinity of the State Highway 99 bridge that crosses over
Goose Creek in Baytown. Type of Application: U.S. Coast Guard Aid
to Navigation Project.

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.

Further information for the applications listed above may be obtained
from Ms. Diane P. Garcia, Council Secretary, Coastal Coordination
Council, 1700 North Congress Avenue, Room 617, Austin, Texas
78701-1495, or diane.garcia@glo.state.tx.us. Comments should be
sent to Ms. Garcia at the above address or by fax at (512) 475-0680.

TRD-200008865
Larry R. Soward
Chief Clerk, General Land Office
Coastal Coordination Council
Filed: December 20, 2000

♦ ♦ ♦
Comptroller of Public Accounts
Notice of Contract Award

Notice of Award: Pursuant to Chapters 403, 2305 and 2156, and Sec-
tions 2156.121 and 2156.122, Texas Government Code, the Comptrol-
ler of Public Accounts (Comptroller) announces this notice of contract
award.

The notice of request for proposals (RFP #107f) was published in the
June 30, 2000, issue of theTexas Register(25 TexReg 6413).

The contractor will assist Comptroller in designing and delivering an
aggressive renewable energy marketing and education campaign. The
outreach efforts are targeted at K-12 schools, sustainability practition-
ers, regulators and policy makers, electric utilities, renewable energy
companies, and the general public.

The contract was awarded to: CSGServices, Inc., 1515 S. Capital of
Texas Highway, Suite 210, Austin, Texas 78746. The total amount is
not to exceed $400,000.00. The term of the contract is September 1,
2000 through August 31, 2001.

TRD-200008818

Pamela Ponder
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: December 19, 2000

♦ ♦ ♦
Notice of Request for Proposals

Notice of Request for Proposals: Pursuant to Chapter 2254, Subchapter
B, Texas Government Code, and Section 403.020, Texas Government
Code, the Comptroller of Public Accounts (Comptroller) announces the
issuance of its Request for Proposals (RFP #118a) from qualified, in-
dependent firms to provide consulting services to the Comptroller. The
successful respondent will assist the Comptroller in conducting man-
agement and performance reviews of the following independent school
districts (ISDs): San Angelo, Christoval, Grape Creek, Veribest, Wall,
and Water Valley. The Comptroller reserves the discretion to award
one or more contracts for a review of one or all of the districts under
this RFP. The services sought under this RFP will culminate in final
reports, which shall contain findings, recommendations, implementa-
tion timelines, plans, and be a component part of the review of each
district involved. The successful respondent will be expected to begin
performance of the contract on or about March 1, 2001.

Contact: Parties interested in submitting a proposal should contact Clay
Harris, Assistant General Counsel, Contracts, Comptroller of Public
Accounts, 111 E. 17th St., ROOM G-24, Austin, Texas, 78744, tele-
phone number: (512) 305-8673, to obtain a copy of the RFP. The
Comptroller will mail copies of the RFP only to those specifically
requesting a copy. The RFP was made available for pick-up at the
above-referenced address on Friday, December 29, 2000, between 2
p.m. and 5 p.m., Central Zone Time (CZT), and during normal business
hours thereafter. The Comptroller also made the complete RFP avail-
able electronically on the Texas Marketplace after Friday, December
29, 2000, 2 p.m. (CZT). All written inquiries, questions, and manda-
tory Letters of Intent to propose must be received at the above-ref-
erenced address prior to 2 p.m. (CZT) on Friday, January 19, 2001.
Prospective respondents are encouraged to fax Letters of Intent and
Questions to (512) 475-0973 to ensure timely receipt. The Letter of
Intent must be addressed to Clay Harris, Assistant General Counsel,
Contracts, and must contain the information as stated in the corre-
sponding Section of the RFP and be signed by an official of that en-
tity. Mandatory Letters of Intent and Questions received after this time
and date will not be considered. The responses to questions and other
information pertaining to this procurement will be posted on Wednes-
day, January 24, 2001, on the Texas Marketplace http://www.market-
place.state.tx.us.

Closing Date: Proposals must be received in Assistant General Coun-
sel’s Office at the address specified above (ROOM G-24) no later than
2 p.m. (CZT), on Monday, February 5, 2001. Proposals received after
this time and date will not be considered.

Evaluation and Award Procedure: All proposals will be subject to eval-
uation by a committee based on the evaluation criteria and procedures
set forth in the RFP. The Comptroller will make the final decision.

The Comptroller reserves the right to accept or reject any or all propos-
als submitted. The Comptroller of Public Accounts is under no legal
or other obligation to execute a contract on the basis of this notice or
the distribution of any RFP. The Comptroller shall pay for no costs in-
curred by any entity in responding to this Notice or the RFP.

The anticipated schedule of events is as follows: Issuance of RFP - De-
cember 29, 2000, 2 p.m. CZT; Mandatory Letters of Intent and Ques-
tions Due - January 19, 2001, 2 p.m. CZT; Responses to Questions -
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January 24, 2001; Proposals Due - February 5, 2001, 2 p.m. CZT; Con-
tract Execution - February 23, 2001, or as soon thereafter as practical;
Commencement of Project Activities - March 1, 2001.

TRD-200008857
Pamela Ponder
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: December 20, 2000

♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
303.003, 303.009, and 304.003, Tex. Fin. Code.

The weekly ceiling as prescribed by Sec. 303.003 and Sec. 303.009
for the period of 12/25/00 - 12/31/00 is 18% for Consumer1/Agricul-
tural/Commercial2/credit thru $250,000.

The weekly ceiling as prescribed by Sec. 303.003 and Sec. 303.009
for the period of 12/25/00 - 12/31/00 is 18% for Commercial over
$250,000.

The judgment ceiling as prescribed by Sec. 304.003 for the period
of 01/01/01 - 01/31/01 is 10% for Consumer/Agricultural/Commer-
cial/credit thru $250,000.

The judgment ceiling as prescribed by Sec. 304.003 for the period of
01/01/01 - 01/31/01 is 10% for Commercial over $250,000.

1Credit for personal, family or household use.

2Credit for business, commercial, investment or other similar purpose.

TRD-200008823
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: December 19, 2000

♦ ♦ ♦
Credit Union Department
Application(s) for a Merger or Consolidation

Notice is given that the following application has been filed with the
Texas Credit Union Department and is under consideration:

An application was received from Resource One Credit Union (Dallas)
seeking approval to merge with Texas Associates Federal Credit Union
(Garland) with Resource One Credit Union being the surviving credit
union.

Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from
the date of this publication. Any written comments must provide all
information that the interested party wishes the Department to consider
in evaluating the application. All information received will be weighed
during consideration of the merits of an application. Comments or a
request for a meeting should be addressed to the Texas Credit Union
Department, 914 East Anderson Lane, Austin, Texas 78752-1699.

TRD-200008862
Harold E. Feeney
Commissioner
Credit Union Department
Filed: December 20, 2000

♦ ♦ ♦
Application(s) for Foreign Credit Union to Operate a Branch
Office

Notice is given that the following application has been filed with the
Credit Union Department and is under consideration:

An application was received from Star One Federal Credit Union, Sun-
nyvale, California to operate a Foreign (out-of-state) Branch Office at
6800 Burleson Road, Austin, Texas. This application is contingent
upon approval of the credit union’s application to convert to a Cali-
fornia State Chartered Credit Union.

Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from
the date of this publication. Any written comments must provide all
information that the interested party wishes the Department to consider
in evaluating the application. All information received will be weighed
during consideration of the merits of an application. Comments or a
request for a meeting should be addressed to the Texas Credit Union
Department, 914 East Anderson Lane, Austin, Texas 78752-1699.

TRD-200008864
Harold E. Feeney
Commissioner
Credit Union Department
Filed: December 20, 2000

♦ ♦ ♦
Application(s) to Amend Articles of Incorporation

Notice is given that the following applications have been filed with the
Credit Union Department and are under consideration:

An application for a name change was received for Temple Santa Fe
Credit Union, Temple, Texas. The proposed new name is Temple Santa
Fe Community Credit Union.

An application for a name change was received for Cabot & IRI Em-
ployees Credit Union, Pampa, Texas. The proposed new name is Cabot
& NOI Employees Credit Union.

Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from
the date of this publication. Any written comments must provide all
information that the interested party wishes the Department to consider
in evaluating the application. All information received will be weighed
during consideration of the merits of an application. Comments or a
request for a meeting should be addressed to the Texas Credit Union
Department, 914 East Anderson Lane, Austin, Texas 78752-1699.

TRD-200008863
Harold E. Feeney
Commissioner
Credit Union Department
Filed: December 20, 2000

♦ ♦ ♦
Application(s) to Expand Field of Membership

Notice is given that the following applications have been filed with the
Credit Union Department and are under consideration:

An application was received from Texas Telcom Credit Union, Dallas,
Texas to expand its field of membership. The proposal would permit
Tyco International Ltd. employees working at or out of the plan (man-
ufacturing facility) located at 3000 Skyline Drive, Mesquite, Texas to
be eligible for membership in the credit union.
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An application was received from Temple Santa Fe Credit Union, Tem-
ple, Texas to expand its field of membership. The proposal would per-
mit persons who live or work in Bell County, Texas, excluding any
individuals eligible for primary membership in any occupational or as-
sociational credit union with a full service office within the geographic
area on January 1, 2001 to be eligible for membership in the credit
union.

An application was received from Temple Santa Fe Credit Union, Tem-
ple, Texas to expand its field of membership. The proposal would per-
mit the employees of Burlington Northern Santa Fe Railway to be eli-
gible for membership in the credit union.

An application was received from Cabot & IRI Employees Credit
Union, Pampa, Texas to expand its field of membership. The proposal
would permit the employees of National Oil Well to be eligible for
membership in the credit union.

An application was received from Austin Metropolitan Financial Credit
Union, Austin, Texas to expand its field of membership. The pro-
posal would permit persons who live or work within the boundaries
of Williamson County, Texas, excluding persons eligible for primary
membership in any occupation or association-based credit union with
a total membership of less than 20,000 members that has, on December
1, 2000, a full service facility within the geographic area to be eligible
for membership in the credit union.

An application was received from Premier America Credit Union,
Chatsworth, California to expand the field of membership of its
out-of-state branch office located in Houston, Texas. The proposal
would permit the employees, retirees, annuitants, and their family
members, of Metzdorf, Inc., who work in or are paid from Nacog-
doches, Texas to be eligible for membership in the credit union.

Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from the
date of this publication. Credit unions that wish to comment on any ap-
plication must also complete a Notice of Protest form. The form may be
obtained by contacting the Department at (512) 837-9236. Any writ-
ten comments must provide all information that the interested party
wishes the Department to consider in evaluating the application. All
information received will be weighed during consideration of the mer-
its of an application. Comments or a request for a meeting should be
addressed to the Texas Credit Union Department, 914 East Anderson
Lane, Austin, Texas 78752-1699.

TRD-200008860
Harold F. Feeney
Commissioner
Credit Union Department
Filed: December 20, 2000

♦ ♦ ♦
Notice of Final Action Taken

In accordance with the provisions of 7 TAC Section 91.103, the Credit
Union Department provides notice of the final action taken on the fol-
lowing application(s):

Application(s) to Expand Field of Membership - Approved

First Educators Credit Union, Houston, Texas - SeeTexas Registerissue
dated August 25, 2000

First Energy Credit Union, Houston, Texas (2 Appls.) - SeeTexas Reg-
ister issue dated September 29, 2000

Skel-Tex Credit Union, Skellytown, Texas (3 Appls.) - SeeTexas Reg-
ister issue dated September 29, 2000

Resource One Credit Union, Dallas, Texas (2 Appls.) - SeeTexas Reg-
ister issue dated September 29, 2000

MemberSource Credit Union, Houston, Texas - SeeTexas Registeris-
sue dated September 29, 2000

Kraft America Credit Union, Garland, Texas - SeeTexas Registerissue
dated September 29, 2000

Enserch Credit Union, Dallas, Texas (Amended) - People who live
and/or work in and business entities in the following six counties:
Delta, Hopkins, Hunt, Kaufman, Rains and Rockwall; excluding
persons eligible for primary membership in Terrell Community Credit
Union for a period ending January 1, 2003

Premier America Credit Union, Chatsworth, California (2 Appls.) -
SeeTexas Registerissue dated September 29, 2000

Members Choice Credit Union, Houston, Texas - SeeTexas Register
issue dated October 27, 2000

Associated Credit Union, Deer Park, Texas - SeeTexas Registerissue
dated October 27, 2000

Houston Postal Credit Union, Houston, Texas - SeeTexas Registerissue
dated October 27, 2000

TRD-200008861
Harold E. Feeney
Commissioner
Credit Union Department
Filed: December 20, 2000

♦ ♦ ♦
Texas Department of Criminal Justice
Notice of Award

The Texas Department of Criminal Justice hereby gives notice of a
Contract Award for the Hamilton #2 Fire Code Issues, Requisition
Number: 696-FD-1-B004.

The Contract was awarded to Britt Rice Electric, L.P., as a full award
for a dollar amount of $177,971.

TRD-200008819
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Filed: December 19, 2000

♦ ♦ ♦
Notice of Award - 696-FD-0-B056

The Texas Department of Criminal Justice hereby gives notice of a
Contract Award for the Southern Regional Medical Facility Chiller In-
stallation Texas City, Requisition Number: 696-FD-0-B056.

The Contract was awarded to C-AIR-S Mechanical L.P., as a full award
for a dollar amount of $366,263.

TRD-200008820
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Filed: December 19, 2000

♦ ♦ ♦
Texas Education Agency

IN ADDITION December 29, 2000 25 TexReg 13043



Request for Applications Concerning the Christa McAuliffe
Fellowship Program

Eligible Applicants. The Texas Education Agency (TEA) is request-
ing applications under Request for Applications (RFA) #701-01-009
from qualified teachers for the Christa McAuliffe Fellowship Program.
This program honors the memory of the late Christa McAuliffe, the
New Hampshire teacher who served as an astronaut on the space shut-
tle Challenger in January 1986. All applicants must have at least eight
years of teaching experience in elementary or secondary public or pri-
vate schools.

One fellowship will be offered. Teachers of all grade levels and sub-
ject areas are encouraged to submit applications that focus on the im-
plementation of education reform that addresses, directly or indirectly,
the goals outlined in the state’s systemic education plan.

Description. The Christa McAuliffe Fellowship must be focused on
making improvements in educator preparation, educational research,
and the use of technology to enhance classroom instruction in one or
more of the priority areas in the state’s systemic education improve-
ment plan. The priority areas are: (1) ensure that all students demon-
strate exemplary performance in reading and writing; (2) ensure that all
students demonstrate exemplary performance in the understanding of
mathematics; (3) ensure that all students demonstrate exemplary per-
formance in the understanding of science; and (4) ensure that all stu-
dents demonstrate exemplary performance in the understanding of so-
cial studies.

The fellowship may be used for: (1) sabbaticals for study, research,
or academic improvement; (2) consultation with or assistance to other
school districts or private school systems; (3) development of special
innovative programs; (4) projects or partnerships that involve the busi-
ness community and the schools; (5) programs that incorporate the use
and sharing of technologies to help students learn; or (6) expanding or
replicating model programs of staff development.

Dates of Project. The Christa McAuliffe Fellowship Program will be
implemented during the 2001-2002 school year. Applicants should
plan for a starting date of August 1, 2001, and ending date of July 31,
2002.

Project Amount. Funds will be available to full-time teachers currently
teaching in elementary or secondary public or private schools. Appli-
cations for the Christa McAuliffe Fellowship Program are competitive
and will be funded until grant funds are depleted.

Selection Criteria. Distribution of the awards will be based on the ap-
plications prepared by the teachers and reviewed by a statewide panel
composed of teachers, parents, school administrators, representatives
of higher education, and members of professional education organi-
zations. Each application will be judged on: (1) the applicant’s pro-
posal abstract and project description; (2) research, evaluation, dissem-
ination, and educational benefits of the proposal; (3) professional ed-
ucation, experience in education, and professional activities; (4) the
proposal budget; and (5) letters of support. The statewide panel will
make the final selection of recipients for the fellowship awards and will
present the names to the commissioner of education who in turn will
present them to the Council of Chief State School Officers.

The TEA is not obligated to execute a resulting contract, provide funds,
or endorse any application that is submitted in response to this RFA.
This RFA does not commit TEA to pay any costs incurred before a
contract is executed. The issuance of the RFA does not obligate TEA
to award a contract or pay any costs incurred in the preparation of a
response.

Requesting the Application. A complete copy of RFA #701-01-009
may be obtained by writing the Document Control Center, Room

6-108, Texas Education Agency, William B. Travis Building,
1701 North Congress Avenue, Austin, Texas 78701; by calling
(512) 463-9304; by faxing (512) 463- 9811; or by e-mailing
dcc@tmail.tea.state.tx.us. Please refer to the RFA number in your
request.

Further Information. For clarifying information about this request,
contact Bobby W. West, TEA, (512) 475-1233. The announcement
letter and complete RFA will be posted on the TEA web site at
http://www.tea.state.tx.us/grant/announcements/grants2.cgi for view-
ing and downloading.

Deadline for Receipt of Applications. Applications must be received in
the Document Control Center of the TEA by 5:00 p.m. (Central Time),
Thursday, March 29, 2001, to be considered.

TRD-200008852
Criss Cloudt
Associate Commissioner, Accountability Reporting and Research
Texas Education Agency
Filed: December 20, 2000

♦ ♦ ♦
Commission on State Emergency Communica-
tions
Notice of Proposed 9-1-1 Fees and 9-1-1 Equalization/Poison
Control Surcharges and Allocations

Notice is given to the public of the Commission on State Emergency
Communications’ proposed rates for the 9-1-1 emergency services
fees established pursuant to Texas Health and Safety Code Anno-
tated §771.071 for each of the 24 councils of governments’ areas
participating in the state 9-1-1 program and of the proposed rates of
the 9-1-1 equalization and poison control surcharges on intrastate
long distance service established pursuant to Texas Health and Safety
Code Annotated §771.072 and the budgeting and allocations of the
fees and surcharges to 9-1-1 entities, poison control centers, and
telecommunications and operations costs.

For each council of governments’ area, the rate of the wireline 9-1-1
emergency service fee is proposed to remain unchanged at $0.50 per
month for each wireline local access line or equivalent local access
line as defined in 1 Texas Administrative Code §255.4. This does not
include areas for the following counties and cities within councils of
governments’ areas that are not participating in the state 9-1-1 program.
The counties not participating include: Smith, Taylor, Austin, Bexar,
Comal, Guadalupe, Brazos, Calhoun, Cameron, Denton, El Paso, Ec-
tor, Galveston, Harris, Henderson, Howard, Kerr, Lubbock, McLen-
nan, Medina, Midland, Montgomery, Wichita, Wilbarger, Potter, Ran-
dall, Tarrant, Rusk and Harrison. The cities not participating include:
Addison, Aransas Pass, Dallas, Plano, Coppell, DeSoto, Ennis, Cedar
Hill, Longview, Wylie, Denison, Duncanville, Farmers Branch, Gar-
land, Highland Park, Mesquite, Richardson, Sherman, University Park,
Glenn Heights, Hutchins, Lancaster, Portland, Rowlett and Sunnyvale.
Wireless 9-1-1 emergency services fees are set at a fixed $0.50 per
month by statute for each wireless telecommunications connection pur-
suant to Texas Health and Safety Code Annotated §771.0711. The
9-1-1 equalization surcharge is proposed to remain unchanged at 3/10
of one percent of intrastate long distance service pursuant to 1 Texas
Administrative Code §255.1. The poison control surcharge is proposed
to remain unchanged at 3/10 of one percent of intrastate long distance
service pursuant to 1 Texas Administrative Code §255.9.

The proposed budgeting and allocations of the 9-1-1 emergency service
fees, the 9-1-1 equalization surcharge, and the poison control surcharge
are represented in the charts below. The expenditures outlined for the
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9-1-1 program represent the combined funding priorities of regional
operations Level I, Level II, and Level III pursuant to 1 Texas Admin-
istrative Code §251.6. Included within theses levels are the costs for
provisioning 9-1-1 emergency services to include equipment, network,
database, addressing, and related maintenance. The first chart shows
the total revenues budgeted for each council of governments from the
$0.50 per month wireline 9-1-1 emergency service fee, the revenues
budgeted for each council of governments from the $0.50 per month
wireless 9-1-1 emergency service fee, and the councils of governments’
anticipated budgeted expenditures. The Commission has determined
that at this time, 30% of the total wireless 9-1-1 emergency service fee
revenue may be spent in conjunction with the wireline service fee. In
the case where revenue minus expenditures results in a negative fund

balance, 9-1-1 equalization surcharge funds may be used to reimburse
councils of governments. Should the statewide 9-1-1 equalization sur-
charge demand exceed 100% of the available equalization surcharge
funds, then an allocation process is approved by the Commission and
applied to 9-1-1 equalization surcharge requests. As shown in the sec-
ond chart, the revenues and expenditures outlined for the Poison pro-
gram represents the Poison Control Answering Point (PCAP) opera-
tions and network operations. The PCAP operations include the ex-
penditures related to the triaging of poison calls into the six individ-
ual PCAPs. The network operations represent the telecommunications,
equipment, and administrative costs for the implementation of the Poi-
son Control Network.
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Figure 1:
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Figure 2:

The Commission on State Emergency Communications may ultimately
revise these proposed budgets and allocations during their strategic
planning process, which will occur through action or direction given
during the Commission on State Emergency Communications’ open

meetings on these issues. More specific details on these proposed bud-
gets and allocations and other related information can be obtained by
request from Julie Warton, Commission on State Emergency Commu-
nications, 333 Guadalupe Street, Suite 2-212, Austin, Texas 78701-
3942. This more specific detailed information has been provided to
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the Public Utility Commission of Texas pursuant to Texas Health and
Safety Code Annotated. §771.0725(b) and proposed PUC Substantive
Rule §26.431(c)(3).

Pursuant to Texas Health and Safety Code Annotated §771.0725(c) and
proposed PUC Substantive Rule §26.431, the Public Utility Commis-
sion of Texas is reviewing the specific fee and surcharge documenta-
tion provided by the Commission on State Emergency Communica-
tions and the proposed rates and allocations. Persons who wish to com-
ment on these matters should contact the Public Utility Commission of
Texas, by mail at P.O. Box 13326, Austin, Texas 78711-3326, or call
Eric White, Assistant General Counsel, at (512) 936-7297 no later than
20 days after publication of this notice. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the Public Utility
Commission at (512) 936-7136. All comments should reference PUC
Project Number 23406.

TRD-200008867
James D. Goerke
Executive Director
Commission on State Emergency Communications
Filed: December 20, 2000

♦ ♦ ♦
General Services Commission
Notice to Bidders for Construction Project No. 00-001-306

SEALED BIDS WILL BE RECEIVED BY THE GENERAL SER-
VICES COMMISSION (GSC), FACILITIES CONSTRUCTION &
SPACE MANAGEMENT DIVISION (FCSM) FOR CONSTRUC-
TION OF PROJECT NO. 00-001-306, Site Paving and Renovations
of the TSL Sam Houston Library and Research Center, FM 1011,
Liberty, Texas, 77575, on Wednesday, January 24, 2001, at 3:00 PM.
HUB Subcontracting Plans are due Thursday, January 25, 2001, at
3:00 PM. At that time, HUB Subcontracting Plans will be reviewed
and, if found to be complete and responsive, the Bid will be opened
and read.

The approximate total cost for contract: 00-001-306 - Renovations of
the TSL Sam Houston Library and Research Center is approximately
$400,000.

Bid & HUB Subcontracting Plan Receipt Location: General Ser-
vices Commission/FCSM will receive bids at Room 180, Bid Tabula-
tion or, if mailed or shipped, Room 176, Mail Room, Central Services
Building, 1711 San Jacinto, Austin, Texas 78701.

Contractor Qualifications: Contractors should submit information to
FCSM on GSC’s Contractor’s Qualifications Form, which can be ob-
tained from FCSM by calling (512) 463-3417. This form should be
submitted as soon as possible, but no later than 5:00 PM on Wednes-
day, January 17, 2001, to document compliance with contractor’s qual-
ification requirements for the project. Information is to be used in de-
termining if a contractor is qualified to receive a contract award for the
project. A review by FCSM of contractor qualification statements is
requiredprior to opening bid proposals.

Good Faith Effort for use of Historically Underutilized Busi-
nesses (HUB): GENERAL SERVICES COMMISSION HAS
DETERMINED THAT THE WORK TO BE PERFORMED
UNDER THIS CONTRACT INCLUDES SUBCONTRACTING
OPPORTUNITIES. THEREFORE, A HUB SUBCONTRACT-
ING PLAN WILL BE REQUIRED. THE COMPLETED HUB
SUBCONTRACTING PLAN MUST BE SUBMITTED AS PART
OF THE CONTRACTOR’S PROPOSAL, OR THE PROPOSAL
WILL BE REJECTED AS NON-RESPONSIVE. Prime Contrac-
tors are required to perform a Good Faith Effort in providing HUB

firms with an opportunity to participate in the bid and construction
process. General Services Commission’s goal for HUB participation
in Building Construction projects is 26.1% of the total contract. Ms.
Bettie Simpson, telephone (512) 463-3232, with General Services
Commission can assist in this process by providing lists of approved
HUB firms and other sources for identifying HUB firms in the area. A
listing of HUB firms is available on the web atwww.gsc.state.tx.us
and other web sites, see the Project Manual.

Bid Documents: Plans and specifications are available for prime con-
tractors from Prozign Architects, 5701 Woodway, Suite 200, Houston,
Texas 77057, Phone: (713) 977-6060, Fax: (713) 977-6086, upon de-
livery of a refundable deposit of $100.00 per set. Bid documents will be
available for review at the FCSM office, 1711 San Jacinto, Suite 202,
Austin, Texas 78701, the architect’s office and the Plan Rooms of As-
sociated General Contractors, F. W. Dodge Corporation, the Builder’s
Exchange of Texas and the Associated Builder’s and Contractors in
Houston. Pre-Bid Conference: There will be MANDATORY Pre-Bid
Conference onThursday, January 11, 2001, at 1:00 PM,at the Sam
Houston Library & Research Center, FM 1011, Liberty, Texas 77575.

BIDS ARE TO BE MADE IN ACCORDANCE WITH STATE PRO-
CEDURES.

TO BE RUN IN: HOUSTON CHRONICLE, BEAUMONT ENTER-
PRISE 2 TIMES: Monday, December 18, 2000, and Friday, January 5,
2001

TRD-200008724
Ann Dillon
General Counsel
General Services Commission
Filed: December 15, 2000

♦ ♦ ♦
Texas Department of Health
Notice of Local Emergency Planning Committee Development
Grants Request for Proposals

Introduction

The Texas Department of Health (department) is requesting proposals
for an LEPC Emergency Planning & Response Grants to be awarded
to counties, cities, or non-profit LEPCs governing Local Emergency
Planning Committees (LEPCs) to further the LEPCs’ work in emer-
gency planning and response.

Description of Activities

LEPCs are mandated by the federal Emergency Planning and Com-
munity Right-to-Know Act (EPCRA), also known as the Superfund
Amendment Reauthorization Act (SARA), Title III, to provide plan-
ning and information for the community relating to chemicals. A grant
may be used by an LEPC to purchase emergency planning and response
equipment, supplies, and services for the purpose of improving haz-
ardous chemicals emergency planning and response throughout Texas.

Eligible Applicants

Each proposal shall be developed by an LEPC, in cooperation with the
county and local governments. The proposal must be approved by a
majority vote of the LEPC and endorsed by the county judge or the
head of a local government entity, whichever exercises control over
the LEPC. The county or local supporters must support the costs until
reimbursement is made by the department through monthly billings.

Budget Limitations
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The grants will have a total funding of $50,000 (one time only) from
state fee funds. Grants to each LEPC will be capped at $6,000 each.
The department is accepting proposals for LEPC purchases of equip-
ment, supplies, and services that would better enable the LEPC to meet
its un-funded mandates under the federal Emergency Planning & Com-
munity Right-to-Know Act (EPCRA or SARA, Title III). All proposals
for planning and response equipment, supplies, and services must de-
scribe a positive impact on emergency planning and response in the
jurisdiction of the LEPC.

Examples of Proposals

A grant may be used by the LEPC to purchase emergency planning and
response equipment, supplies, and services for the purpose of improv-
ing emergency planning and response, such as computer equipment,
communication equipment, office supplies, and advertising.

Final Selection and Contract Period

The Hazard Communication Branch at the department shall review the
proposals. The department is under no obligation to award all of the
grant money. Grant contracts begin June 1, 2001 and end August 31,
2001.

Application Forms and Deadline

A more complete Request for Proposals and application package can
be obtained from Keith Helmers, Outreach Program Specialist, Hazard
Communication Branch, Texas Department of Health, 1100 West 49th
Street, Austin, Texas 78756, (800) 452-2791, or (512) 834-6603. Com-
pleted applications must be received at the Exchange Building, Hazard
Communication Branch, 8407 Wall Street, Suite N320, Austin, Texas
or postmarked and mailed to Hazard Communication Branch, Texas
Department of Health, 1100 West 49th Street, Austin, Texas 78756 by
March 29, 2001.

TRD-200008858
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: December 20, 2000

♦ ♦ ♦
Notice of Request for Proposals for Emergency Medical
Services Local Projects Grant Program

PURPOSE: The Emergency Medical Services (EMS) Local Projects
Grant (LPG) program was established in 1990 for the purpose of im-
proving EMS throughout Texas by providing money and technical as-
sistance to eligible organizations. This program is administered by the
Bureau of Emergency Management (bureau) of the Texas Department
of Health (department). The program provides reimbursement for ap-
proved cost incurred for a specific project completed during a specified
contract period, September 1, 2001 - August 31, 2002.

DESCRIPTION : The department is accepting proposals for local
EMS projects to increase the availability and quality of emergency
pre-hospital health care. Applicable projects are those which upon
completion, will demonstrate a positive impact on the delivery of
emergency pre-hospital health care in the area implemented. Types of
projects acceptable for funding include: EMS certification training;
specialty training related to pre-hospital health management; EMS
equipment; computers for data collection; injury prevention projects;
continuing education programs; ambulances; and system development
programs.

Contracts will be developed between the department and successful ap-
plicants for a specified period of time. The contracts will detail items
such as budget, reporting requirements, department general provisions,

and any other specifies that might apply to the award. All registered,
licensed, or certified organizations as determined by the bureau (e.g.
licensed EMS providers, registered first responder organizations) must
maintain the appropriate credentials throughout the specified contract
period. The grant provides reimbursement for an approved project and
associated cost deemed reasonable and necessary and incurred after
the award is made and during the stated contract period only. Reim-
bursement may be withheld and a request for return of funds may be
necessary if any of the stated requirements of this grant are not met.
The Chief of the Bureau of Financial Services or the department’s de-
signee, is the only individual who may legally commit the department
to expenditure of public funds. No cost chargeable to the proposed
contract may be reimbursed before receipt of a fully executed contract.
For EMS certification projects, proof of successful certification must
be submitted within 45 days following the end of the contract period.
In addition, it will be the responsibility of the grant recipient to main-
tain a record of all costs and activities related to the administration of
the project. Projects must start on or after September 1, 2001, and be
completed prior to August 31, 2002.

The average award in 2000-2001 was approximately $11,772 with a
range of $250 to $49,861. The maximum grant for a new ambulance
will be $35,000.

Matching funds may come from sources such as local funds, private
donations, other state grants, federal grants, or private foundations. A
soft, or in-kind, matching funds are not acceptable. Matching funds
will be required for the following:

Any individual equipment item with a useful life of more than one year
and a cost greater than $1,000 (including shipping costs) requires 50%
matching funds, with the following exceptions:

(1) Fax machines, stereo equipment, cameras, video recorders/players,
computers, software and printers. These items require a 50% match if
the individual cost exceeds $500 and the useful life is greater than one
year.

(2) Medical laboratory equipment (defined as microscopes, oscillo-
scopes, centrifuges, balances, and incubators) will require a 50% match
if the unit cost exceeds $500.

The maximum grant for a new ambulance will be $35,000. The maxi-
mum grant for a computer will be $1,500. The maximum total for this
grant will be $50,000 per organization represented.

Any project that involves advanced life support (ALS) will require the
signature of a medical director on the application page. Advanced life
support projects include, but are not limited to, items such as the pur-
chase of monitor/defibrillator/pacer units, automated external defibril-
lators, and ALS training.

Any project that involves hosting of an initial certification course or
continuing education course will require prior discussion of the poten-
tial course with EMS staff at the local public health region (PHR) of-
fice. On-site training requests must indicate the distance to the nearest
training facility.

Any project involving the purchase of computers and computer re-
lated items, including accessories and software, must be thoroughly
described within the proposal. An appropriate description would be
"300 MHz Pentium Processor, 64 MG RAM, 6.0 GB hard drive, 56K
modem, 24X CD ROM." Also, a similar description of make and model
for the printer, monitor, and any software is essential.

The program only provides reimbursement for approved costs associ-
ated with the implementation of the approved project. Projects will
be funded until funds have been exhausted or preset limits reached.
Examples of costs that are not applicable for funding include items
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such as salaries, fringe benefits, indirect costs, disposable supplies, and
day-to-day operating expenses (e.g. fuel, insurance, loan payments,
rent, etc.). Land purchases or building funds do not qualify as applica-
ble projects under this program.

Should a project not be completed or the full allocation of funding not
be used, the department may redistribute funds at its discretion. The
department reserves the right to fund projects at any level considered
appropriate, according to the availability of funds and justification for
need. Any costs incurred prior to the contract start date (September 1,
2001) will not be eligible for reimbursement.

ELIGIBLE APPLICANTS : Proposals will be accepted from
approved EMS organizations responsible for providing prehospital
emergency care. Organizations must be in good standing with no
disciplinary actions other than administrative penalties (not to exceed
$1,000 total), for a two-year period immediately preceding submission
of the LPG request. Organizations that have had actions taken against
them by the department may be ineligible for funding. Applicants
should contact the appropriate PHR for more information. These
organizations include:

(1) licensed EMS providers providing 911 service;

(2) registered first responder organizations. Registered first responder
organizations have the proper Bureau first responder paperwork, based
on 25 Texas Administrative Code, §157.21 First Responder Organiza-
tion Registry, entered into the department’s network as active no later
than deadline date of this application; and

(3) other approved EMS organizations

Failure to comply with these requirements of the grant constitutes
grounds for revocation of any award made as part of the Local Projects
Grant Program.

CONTACT : Information concerning the Request for Proposals (RFP)
may be obtained from Al Lewis, Local Project Grants Program, Bureau
of Emergency Management, Texas Department of Health, 1100 West
49th Street, Austin Texas 78756, Telephone (512) 834-6700 ext. 2376,
Fax (512) 834-6611 or email (al.lewis@tdh.state.tx.us)

LIMITATIONS : The department reserves the right to reject any or all
applications and is not liable for costs incurred by the applicant in the
development, submission, or review of the application. Costs incurred
in the preparation of the application shall be borne by the applicant and
are not allowable in the RFP.

The department reserves the right to alter, amend, or modify any pro-
visions of this RFP, or to withdraw this RFP, at any time prior to the
award of a contract pursuant thereto, if in the best interest of the de-
partment or the State of Texas to do so. The decision of the department
will be administratively final in this regard.

DEADLINE : The deadline for submitting the application, original pro-
posal, applicable forms, plus three copies of each will be midnight,
April 13, 2001. Only those original proposals and copies, which are
postmarked or received by midnight on or before April 13, 2001 will be
reviewed regardless of the circumstances. Applications may be mailed
or hand delivered. If delivered by hand, the proposal must be taken to
the Exchange Building, Bureau of Emergency, 8407 Wall Street, Suite
S220, Austin, Texas Management (by close of business 5:00 P.M. on
April 13, 2000).

The original and one copy of the completed application, applicable
forms, and proposal should be submitted to Kathryn C. Perkins, Chief,
Attention: Local Projects Grant Program, Bureau of Emergency Man-
agement, Texas Department of Health, 1100 West 49th Street, Austin,

Texas 78756-3199. Two copies of the completed application, applica-
ble forms, and proposal must also be submitted to your regional office
of the department.

EVALUATION AND SELECTION : Proposals will be reviewed and
evaluated based on information provided by the applicant. Eligibility
criteria includes:

(1) evaluation of all information in the application;

(2) applicant’s local project grants funding history;

(3) the applicant’s numerical local project grants application score; and

(4) the history of disciplinary actions other than administrative penal-
ties.

Proposals will be reviewed to ensure all budget items requested are
applicable and appropriate, that matching funds are available and that
implementation of the proposed project is possible. Tentative approval
will be given by the Chief of the Bureau of Emergency Management
and the Associate Commissioner for Health Care Quality and Stan-
dards. Final approval will be given by the Commissioner of Health or
the Commissioner’s appointed agent. All projects not funded will re-
main active until the end of the funding cycle for consideration in the
event funding becomes available.

The department strongly supports the concept of cooperative appli-
cations between multiple providers and/or registered first responder
programs, and applications that clearly demonstrate and document re-
gional projects involving multiple service organizations. In the event
of a cooperative application between multiple entities being submit-
ted, an itemized proposal must be provided to clearly identify equip-
ment/training allocation. Though not a prerequisite for this grant, the
department encourages all applicants to pursue such cooperative agree-
ments. Additionally, preference will be given to proposals that are most
economical (i.e. refurbished ambulances will be given preference over
new ambulances). For additional information contact the EMS Local
Projects Grant Program, 1100 West 49th Street, Austin, Texas 78756,
(512) 834-6700 extension 2329.

TRD-200008822
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: December 19, 2000

♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Request for Proposals to Provide Technical Assistance
Educational Services to a Thirty-Two County Area in the
Alamo Area, Coastal Bend, Concho Valley, Lower Rio Grande
Valley, Middle Rio Grande, Permian Basin, Rio Grande, South
Texas Development, and the West Central Texas

The Texas Department of Housing and Community Affairs (TDHCA),
Office of Colonia Initiatives (OCI), is accepting proposals for a one-
year contract with a competent entity or individual to provide con-
tract for deed consumer education workshops in designated counties
located within 200 miles of the Texas-Mexico border. The entity or in-
dividual will provide executory contract for deed consumer education
workshops on the new provisions of the executory contract for deed
transaction and the rights of a buyer who purchases residential land
with a contract for deed.

1. Andrews
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2. Brooks

3. Cameron

4. Coleman

5. Culberson

6. Dimmit

7. Duval

8. El Paso

9. Frio

10. Hidalgo

11. Jim Hogg

12. Jim Wells

13. Kinney

14. Kleberg

15. La Salle

16. Maverick

17. Mitchell

18. Nolan

19. Pecos

20. Presidio

21. Reagan

22. Reeves

23. San Patricio

24. Starr

25. Uvalde

26. Val Verde

27. Ward

28. Webb

29. Willacy

30. Winkler

31. Zapata

32. Zavala

The successful candidate will provide contract for deed consumer ed-
ucation as outlined in the workshop curriculum: Contract For Deed;
Negative Aspects of the Contract For Deed; Determination & Notice of
Applicability; Spanish Language Requirement; Seller’s Disclosure of
Condition of the Property; Seller’s Disclosure of Financial Terms; Con-
tract Terms Prohibited; Annual Accounting Statement; Buyer’s Right
to Cancel Contract Without Cause; Forfeiture and Acceleration or of
Rescission; Notice of Forfeiture and Acceleration or of Rescission; Eq-
uity Protection: Sale of Property, Placement of Lien for Utility Service;
The Buyer’s Right to Pledge Interest In Property On Contracts Entered
Into Before September 1, 1995; Recording Requirements; and Title
Transfer.

Interested parties should have experience in executing educational
workshops, considerable experience working with colonia residents
and/or low income populations, experience teaching workshops in
Spanish, have geographical knowledge of colonias and/or substandard
living conditions in the designated counties, experience in affordable

housing, real estate, or home ownership counseling programs, knowl-
edge of the basic process of a contract for deed transaction, knowledge
of or previous experience with state government or related entities,
and experience with marketing to colonia residents or low income
populations.

Proposals must be received at TDHCA headquarters no later than 5 p.m.
on Friday, January 12, 2001. To obtain an application and/or additional
information, please contact Juan Palacios or Susana Garza with the OCI
at 1-800-462-4251, or visit our website at www.tdhca.state.tx.us.

TRD-200008722
Daisy A. Stiner
Executive Director
Texas Department of Housing and Community Affairs
Filed: December 15, 2000

♦ ♦ ♦
Texas State Affordable Housing Corporation
Notice of Public Hearing

MULTIFAMILY HOUSING REVENUE BONDS (AGAPE IRV-
ING HOUSING, INC. DEVELOPMENT) SERIES 2001

Notice is hereby given of a public hearing to be held by the Texas State
Affordable Housing Corporation (the "Issuer") on January 8, 2001 at
12:00 noon at MacArthur Office Plaza, 3501 North MacArthur Boule-
vard, Irving Arts Center, Building 700, Classroom One, Irving, Texas,
75062, with respect to an issue of multifamily housing revenue bonds
(the "Bonds") to be issued by the Issuer in one or more series in the ag-
gregate amount not to exceed $25,000,000, the proceeds of which will
be loaned to Agape Irving Housing, Inc., an Internal Revenue Code
Section 501(c)(3) corporation, to finance the acquisition, construction
and equipment of a multifamily housing project (the "Project") located
within Dallas County, Texas, as described as follows: The Reserve
Apartments containing 261 units, located at 4213 Las Brisas Drive, Irv-
ing, Texas 75038. The Project will be owned by Agape Irving Housing,
Inc.

All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Project and the issuance of the
Bonds. Questions or request for additional information may be direct
to Daniel C. Owen at the Texas State Affordable Housing Corporation,
1715 West 35th Street, Austin, Texas 78703; 1-888-638-3555 ext. 404.

Persons who intend to appear at the hearing and express their views are
invited to contact Daniel C. Owen in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Daniel C. Owen prior to the date scheduled for the
hearing.

Individuals who require auxiliary aids in order to attend this meeting
should contact Michael A. Sullivan, ADA Responsible Employee, at
1-888-638-3555, ext.417 through Relay Texas at 1-800-735-2989 at
least two days before the meeting so that appropriate arrangements can
be made.

Individuals who require child care to be provided at this meeting should
contact Glenda Houchin David at 1-888-638-3555, ext. 417, at least
five days before the meeting so that appropriate arrangements can be
made.

Individuals may transmit written testimony or comments regard-
ing the subject matter of this public hearing to Daniel Owen at
dowen@tsahc.com.

TRD-200008794
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Michael A. Sullivan
President
Texas State Affordable Housing Corporation
Filed: December 18, 2000

♦ ♦ ♦
Texas Department of Insurance
Insurer Services

Application to change the name of AFBA LIFE INSURANCE COM-
PANY to 5 STAR LIFE INSURANCE COMPANY, a foreign life com-
pany. The home office is in Alexandria, Virginia.

Application to change the name of GREENTREE INSURANCE
COMPANY, INC. to THE ARIES INSURANCE COMPANY, a
foreign fire and casualty company. The home office is in Miami,
Florida.

Application to change the name of AXARE LIFE INSURANCE COM-
PANY to AXA CORPORATE SOLUTIONS LIFE REINSURANCE
COMPANY, a foreign life company. The home office is in Wiliming-
ton, Delaware.

Application to change the name of AXA REINSURANCE COMPANY
to AXA CORPORATE SOLUTIONS REINSURANCE COMPANY, a
foreign life company. The home office is in Wilimington, Delaware.

Application to change the name of SPECTERA DENTAL, INC. to NA-
TIONAL PACIFIC DENTAL, a domestic health maintenance organi-
zation. The home office is in Houston, Texas.

Application for admission to the State of Texas by DEALERS ASSUR-
ANCE COMPANY, a foreign fire and casualty company. The home
office is in Upper Arlington, Ohio.

Application for admission to the State of Texas by OMNI INDEM-
NITY COMPANY, a foreign fire and casualty company. The home
office is in Chicago, Illinois.

Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701.

TRD-200008859
Judy Woolley
Deputy Chief Clerk
Texas Department of Insurance
Filed: December 20, 2000

♦ ♦ ♦
Third Party Administrator Applications

The following third party administrator (TPA) applications have been
filed with the Texas Department of Insurance and are under considera-
tion.

Application for incorporation in Texas of Steven Goldstein, M.D. &
Associates, P.A., (using the assumed name of Medirect), domestic third
party administrator. The home office is Houston, Texas.

Application for admission to Texas of Benefit Management, Inc., (us-
ing the assumed name of BMI-Health Plans Inc.), a foreign third party
administrator. The home office is Bartlesville, Oklahoma.

Any objections must be filed within 20 days after this notice was filed
with the Secretary of State, addressed to the attention of Charles M.
Waits, MC 107-5A, 333 Guadalupe, Austin, Texas 78714-9104.

TRD-200008825
Judy Woolley
Deputy Chief Clerk
Texas Department of Insurance
Filed: December 19, 2000

♦ ♦ ♦
Texas Department of Mental Health and Mental
Retardation
Public Hearing Notice on Reimbursement Rates for
State-Operated Intermediate Care Facilities for the Mentally
Retarded (ICFs/MR)

The Health and Human Services Commission and the Texas Depart-
ment of Mental Health and Mental Retardation will conduct a joint
public hearing to receive public comment on the proposed reimburse-
ment rates for state-operated Intermediate Care Facilities for Persons
with Mental Retardation (ICFs/MR). The start-up rate will become ef-
fective on the date the facility is certified and remain in effect for ninety
days. The normal daily rate will become effective on the 91st day fol-
lowing certification and remain in effect through December 31, 2001.
The joint hearing will be held in compliance with Title 1, Texas Ad-
ministrative Code, Chapter 355, Subchapter F, §355.702(h), which re-
quires a public hearing on proposed reimbursement rates for medical
assistance programs. Payment rates are proposed to be effective as in-
dicated above as follows:

graphic
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Methodology and justification: The proposed rates were determined in
accordance with the rate setting methodology codified as 1 Texas Ad-
ministrative Code Chapter 355, Subchapter D (relating to Reimburse-
ment Methodology for the Intermediate Care Facilities for Persons with
Mental Retardation (ICF/MR) Program), §355.451(b)(2), §355.456(c),
and subsequently adjusted in accordance with §355.456(e)(3) (relating
to Rate Determination).

The public hearing will be held on Wednesday, January 10, 2001, at
1:00 p.m. in the auditorium, room 164, of the TDMHMR Central Of-
fice building (Building 2) at 909 West 45th Street, Austin, Texas 78751.

Written comments may be submitted to Reimbursement and Analysis
Section, Medicaid Administration, Texas Department of Mental Health
and Mental Retardation, P.O. Box 12668, Austin, Texas 78711-2668,
or faxed to (512) 206-5693. Hand deliveries will be accepted at 909
West 45th Street, Austin, Texas 78751. Comments must be received
by 4:00 p.m. on Wednesday, January 10, 2001.

Persons requiring an interpreter for the deaf or hearing impaired or
other accommodation should contact Tom Wooldridge by calling (512)
206-5753 or the TDY phone number of Texas Relay, which is (800)
735-2988, at least 72 hours prior to the hearing.

TRD-200008868
Andrew Hardin
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Filed: December 20, 2000

♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Correction of Error

The Texas Natural Resource Conservation Commission (Commission)
proposed new §285.13 and §285.21 in the December 8, 2000, issue of
theTexas Register(25 TexReg 12105).

Due to errors, by the Commission, the following corrections are
needed.

On page 12096, 1st column, 6th paragraph, 4th line, the phone number
reads: (512) 239-0348. The correct phone number should be: (512)
239-4808.

On page 12107, under §285.13(a), third line, it reads: "fee of $200 per
permit to local governmental..." The correct phrase should read: "fee
of $350 per permit to local governmental..."

On page 12108 under §285.21(a)(1), it reads: "$200 for an OSSF serv-
ing a single family dwelling; or." Subsection (a)(1) should read: "$350
for an OSSF serving a single family dwelling; or."

TRD-200008866

♦ ♦ ♦
Correction of Error

The Texas Natural Resource Conservation Commission (Commission)
published a public hearing notice in the December 8, 2000, issue of the
Texas Register(25 TexReg 12250).

Due to an error, by the Commission, the following correction is needed.

On page 12251, 1st column, 3rd paragraph, 3rd line, the phone number
reads: (512) 239-0348. The correct telephone number should be: (512)
239-4808.

TRD-200008883

♦ ♦ ♦
Notice of Extension of Comment Period

In the December 1, 2000 issue of theTexas Register, the Texas Natu-
ral Resource Conservation Commission (commission) published a pro-
posed amendment to 30 TAC Chapter 335, concerning Industrial Solid
Waste and Municipal Hazardous Waste (25 TexReg 11889). The pre-
amble to the proposal stated that the commission must receive all writ-
ten comments by 5:00 p.m., January 2, 2001. The commission has
extended the deadline for receipt of written comments to 5:00 p.m.,
January 17, 2001 for this proposed amendment.

Comments may be submitted to Angela Slupe, Office of Environmental
Policy, Analysis, and Assessment, MC 205, P.O. Box 13087, Austin,
Texas 78711-3087; faxed to (512) 239-4808. All comments should ref-
erence Rule Log Number 1997-174-335-WS. For further information,
please contact Ray Henry Austin at (512) 239-6814.

TRD-200008696
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: December 14, 2000

♦ ♦ ♦
Notice of Water Rights Applications

Colonial Country Club, 3735 Country Club Circle, Fort Worth,
Texas 76109, applicant seeks to amend Certificate of Adjudication
No. 08-3374, as amended, pursuant to Texas Water Code §11.122
and Texas Natural Resource Conservation Commission Rules 30
TAC §§295.1, et seq. Certificate of Adjudication No. 08-3374, as
amended, authorizes owners to maintain an off-channel reservoir and
to impound therein not to exceed 11 acre-feet of water to be diverted
from the Clear Fork Trinity River. The reservoir is located in the A.B.
Conner Survey, Abstract No. 305, Tarrant County, Texas. Owner
is also authorized to directly divert into the reservoir not to exceed
700 acre-feet of water per annum from the Clear Fork Trinity River
and subsequently divert and use from the reservoir not to exceed 292
acre-feet of water per annum to irrigate 146 acres of land out of a larger
tract located in aforesaid survey. Water is divert from two diversion
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points on the Clear Fork Trinity River and from the perimeter of the
reservoir at a maximum combined rate of 7.24 cfs (3250 gpm). The
permit contains three (3) special condition as follows: Water divert
from Clear Fork Trinity River, but not consumed will be returned to the
river via seepage under and through the dam forming the off-channel
reservoir. 1. Owner is authorized to divert water from the river only
when the remaining flow at the USGS Gage on the Clear Fork Trinity
River at Fort Worth is at least 0.60 cfs. 2. This Certificate will expire
and become null and void on December 31, 1999 unless extension is
granted prior to the expiration date. Applicant is seeking to extend
special condition 5. (c) expiration date from December 31, 1999 to
December 31, 2010.

Written public comments and requests for a public meeting should be
submitted to the Office of Chief Clerk, at the address provided in the
information section below, within 30 days of the date of newspaper
publication of the notice. A public meeting is intended for the tak-
ing of public comment, and is not a contested case hearing. A public
meeting will be held if the Executive Director determines that there is
a significant degree of public interest in the application.

The TNRCC may grant a contested case hearing on this application if
a written hearing request is filed within 30 days from the date of news-
paper publication of this notice. The Executive Director may approve
the application unless a written request for a contested case hearing
is filed within 30 days after newspaper publication of this notice. To
request a contested case hearing, you must submit the following: (1)
your name (or for a group or association, an official representative),
mailing address, daytime phone number, and fax number, if any; (2)
applicant’s name and permit number; (3) the statement "[I/we] request
a contested case hearing;" (4) a brief and specific description of how
you would be affected by the application in a way not common to the
general public; and (5) the location and distance of your property rela-
tive to the proposed activity. You may also submit proposed conditions
to the requested permit which would satisfy your concerns. Requests
for a contested case hearing must be submitted in writing to the Office
of the Chief Clerk at the address provided in the information section be-
low. If a hearing request is filed, the Executive Director will not issue
the permit and will forward the application and hearing request to the
TNRCC Commissioners for their consideration at a scheduled Com-
mission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC
105, TNRCC, P.O. Box 13087, Austin, TX 78711-3087. For informa-
tion concerning the hearing process, please contact the Public Interest
Counsel, MC 103, the same address. For additional information, indi-
vidual members of the general public may contact the Office of Pub-
lic Assistance at 1-800-687-4040. General information regarding the
TNRCC can be found at our web site at www.tnrcc.state.tx.us.

TRD-200008678
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: December 14, 2000

♦ ♦ ♦
Proposal for Decision

The State Office Administrative Hearing issued a Proposal for Deci-
sion and Order to the Texas Natural Resource Conservation Commis-
sion on December 5, 2000. Executive Director of the Texas Natural
Resource Conservation Commission, Petitioner v. Seabrook Seafood,

Inc, Respondent; SOAH Docket No. 582-00- 0762;TNRCC Docket
No.1998-0376-AIR-E. In the matter to be considered by the Texas Nat-
ural Resource Conservation Commission on a date and time to be deter-
mined by the Chief Clerk’s Office in Room 201S of Building E, 12118
N. Interstate 35, Austin, Texas. This posting is Notice of Opportunity
to Comment on the Proposal for Decision and Order. The comment
period will end 30 days from date of publication. Written public com-
ments should be submitted to the Office of the Chief Clerk, MC-105
TNRCC PO Box 13087, Austin Texas 78711-3087. If you have any
questions or need assistance, please contact Doug Kitts, Chief Clerk’s
Office, (512) 239-3317.

TRD-200008679
Doug Kitts
Certifying Official
Texas Natural Resource Conservation Commission
Filed: December 14, 2000

♦ ♦ ♦
Proposal for Decision

The State Office Administrative Hearing issued a Proposal for Decision
and Order to the Texas Natural Resource Conservation Commission
on December 8, 2000. Executive Director of the Texas Natural Re-
source Conservation Commission, Petitioner v. Felix Rodriquez; Re-
spondent; SOAH Docket No.582-01-0311; TNRCC Docket No.1999-
1200-PST-E. In the matter to be considered by the Texas Natural Re-
source Conservation Commission on a date and time to be determined
by the Chief Clerk’s Office in Room 201S of Building E, 12118 N.
Interstate 35, Austin, Texas. This posting is Notice of Opportunity to
Comment on the Proposal for Decision and Order. The comment period
will end 30 days from date of publication. Written public comments
should be submitted to the Office of the Chief Clerk, MC-105 TNRCC
PO Box 13087 ,Austin Texas 78711-3087. If you have any questions or
need assistance, please contact Doug Kitts, Chief Clerk’s Office, (512)
239-3317.

TRD-200008680
Doug Kitts
Certifying Official
Texas Natural Resource Conservation Commission
Filed: December 14, 2000

♦ ♦ ♦
Proposal for Decision

The State Office Administrative Hearing issued a Proposal for De-
cision and Order to the Texas Natural Resource Conservation Com-
mission on December 8, 2000 Executive Director of the Texas Nat-
ural Resource Conservation Commission, Petitioner v. Danny Vis-
conti ; Respondent; SOAH Docket No.582-00-2371; TNRCC Docket
No.1999-1227-AIR-E. In the matter to be considered by the Texas Nat-
ural Resource Conservation Commission on a date and time to be deter-
mined by the Chief Clerk’s Office in Room 201S of Building E, 12118
N. Interstate 35, Austin, Texas. This posting is Notice of Opportunity
to Comment on the Proposal for Decision and Order. The comment
period will end 30 days from date of publication. Written public com-
ments should be submitted to the Office of the Chief Clerk, MC-105
TNRCC PO Box 13087 ,Austin Texas 78711-3087. If you have any
questions or need assistance, please contact Doug Kitts, Chief Clerk’s
Office, (512) 239-3317.

TRD-200008681
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Doug Kitts
Certifying Official
Texas Natural Resource Conservation Commission
Filed: December 14, 2000

♦ ♦ ♦
Panhandle Regional Planning Commission
Legal Notice

The Panhandle Regional Planning Commission is soliciting bids for a
contract to provide Team Building and Development Training to Texas
Workforce Center staff.

Proposers should submit bids to provide three one-day identical ses-
sions on consecutive days, preferably Wednesday through Friday, in
order to train all team members. Each session should accommodate
30-40 attendees. Training must be conducted and invoicing completed
by February 21, 2001.

Subjects covered should be accommodating and facilitating changes in
governing legislation, work processes and co-workers; conflict resolu-
tion and problem solving; developing effective meeting practices, op-
erating agreements, and other collaborative processes and skills; and
helping teams how to understand team goals that will ensure all perfor-
mance measures are met.

Bids must be submitted to the Panhandle Regional Planning Commis-
sion no later than 5:00 p.m., January 15, 2001. Bids received after the
indicated date and time will not be accepted or considered for award.
PRPC reserves the right to reject any and all bids, to waive any irregu-
larities in any bids or in the bidding process, and may accept the bid or
bids deemed to be in its best interest.

To obtain the bid specifications or for further information, please
contact Leslie Hardin, Workforce Development Program Specialist at
(806) 372-3381 or lhardin@prpc.cog.tx.us.

TRD-200008869
Tom Dressler
Workforce Development Director
Panhandle Regional Planning Commission
Filed: December 20, 2000

♦ ♦ ♦
Legal Notice

The Panhandle Regional Planning Commission is soliciting bids for a
contract to purchase twelve (12) personal computers (PCs) and related
equipment. Delivery and invoicing must be completed by February 21,
2001.

To comply with our funding agency’s requirements, PRPC will only
accept bids for PCs produced by a Tier1/Tier2 manufacturer as desig-
nated by the Gartner Group. Tier 1/Tier 2 manufacturers include: Acer,
AST, Compaq, Digital, Dell, Gateway, HP, IBM, Micron, NEC, Unisys
and Zenith Data Systems.

Bid specifications may be obtained Monday through Friday, 8:00
a.m. to 5:00 p.m., at 415 West Eighth Ave., Amarillo, Texas
79101. For further information, please contact Mark Dubina, mdu-
bina@prpc.cog.tx.us, or Leslie Hardin, lhardin@prpc.cog.tx.us, or at
(806) 372-3381.

Bids must be submitted to the Panhandle Regional Planning Commis-
sion no later than 5:00 p.m., January 15, 2001. Bids received after the
indicated date and time will not be accepted or considered for award.

PRPC reserves the right to reject any and all bids, to waive any irregu-
larities in any bids or in the bidding process, and may accept the bid or
bids deemed to be in its best interest.

TRD-200008870
Tom Dressler
Workforce Development Director
Panhandle Regional Planning Commission
Filed: December 20, 2000

♦ ♦ ♦
Public Utility Commission of Texas
Notice of Application for a Certificate to Provide Retail
Electric Service

Notice is given to the public of the filing with the Public Utility
Commission of Texas (commission) of an application on December
11, 2000, for retail electric provider (REP) certification, pursuant to
§§39.101 - 39.109 of the Public Utility Regulatory Act (PURA). A
summary of the application follows.

Docket Title and Number: Application of Green Mountain Energy
Company for Retail Electric Provider (REP) certification, Docket
Number 23409 before the Public Utility Commission of Texas.

Applicant’s requested service area by geography includes the entire
state of Texas.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, P.O. Box 13326, Austin, Texas
78711-3326, or call the commission’s Customer Protection Division at
(512) 936-7120 no later than January 8, 2001. Hearing and speech-im-
paired individuals with text telephone (TTY) may contact the commis-
sion at (512) 936-7136.

TRD-200008673
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 14, 2000

♦ ♦ ♦
Notice of Application for Amendment to Service Provider
Certificate of Operating Authority

On December 11, 2000, Looking Glass Networks, Inc. filed an appli-
cation with the Public Utility Commission of Texas (commission) to
amend its service provider certificate of operating authority (SPCOA)
granted in SPCOA Certificate Number 60372. Applicant intends to re-
flect a pro forma reorganization whereby all stock of Looking Glass
Networks, Inc. will be transferred from its parent company to a newly
created holding company, Looking Glass Networks Holding, Inc.

The Application: Application of Looking Glass Networks, Inc. for an
Amendment to its Service Provider Certificate of Operating Authority,
Docket Number 23408.

Persons with questions about this docket, or who wish to intervene
or otherwise participate in these proceedings should make appropriate
filings or comments to the Public Utility Commission of Texas, P.O.
Box 13326, Austin, Texas 78711-3326 no later than January 4, 2001.
You may contact the commission’s Customer Protection Division at
(512) 936-7120. Hearing and speech- impaired individuals with text
telephone (TTY) may contact the commission at (512) 936-7136. All
correspondence should refer to Docket Number 23408.

TRD-200008672

IN ADDITION December 29, 2000 25 TexReg 13055



Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 14, 2000

♦ ♦ ♦
Notice of Application for Amendment to Service Provider
Certificate of Operating Authority

On December 11, 2000, Waller Creek Communications, Inc. filed an
application with the Public Utility Commission of Texas (commission)
to amend its service provider certificate of operating authority (SP-
COA) granted in SPCOA Certificate Number 60112. Applicant intends
to reflect the purchase by El Paso Energy Corporation on November 30,
2000, and on December 1, 2000, the transfer of ownership and man-
agement responsibilities to Quanta Investors, L.L.C., as well as change
its name to El Paso Networks, L.L.C., and expand its geographic area
to include the entire state of Texas.

The Application: Application of Waller Creek Communications, Inc.
for an Amendment to its Service Provider Certificate of Operating Au-
thority, Docket Number 23410.

Persons with questions about this docket, or who wish to intervene
or otherwise participate in these proceedings should make appropriate
filings or comments to the Public Utility Commission of Texas, P.O.
Box 13326, Austin, Texas 78711-3326 no later than January 4, 2001.
You may contact the commission’s Customer Protection Division at
(512) 936-7120. Hearing and speech- impaired individuals with text
telephone (TTY) may contact the commission at (512) 936-7136. All
correspondence should refer to Docket Number 23410.

TRD-200008674
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 14, 2000

♦ ♦ ♦
Notice of Application for Amendment to Service Provider
Certificate of Operating Authority

On December 14, 2000, Dialtone Depot, Inc. filed an application with
the Public Utility Commission of Texas (commission) to amend its ser-
vice provider certificate of operating authority (SPCOA) granted in SP-
COA Certificate Number 60364. Applicant intends to reflect the sale
of 100% of its stock to Paul and Amy Chapman, President and majority
stockholder of Pathwayz Communications, Inc. holding SPCOA Cer-
tificate Number 60344; and expand its geographic scope to include all
Local Access and Transport Areas in the state of Texas currently served
by Southwestern Bell Telephone Company, GTE Southwest, Inc., and
United Telephone Company of Texas, Inc.

The Application: Application of Dialtone Depot, Inc. for an Amend-
ment to its Service Provider Certificate of Operating Authority, Docket
Number 23425.

Persons with questions about this docket, or who wish to intervene
or otherwise participate in these proceedings should make appropriate
filings or comments to the Public Utility Commission of Texas, P.O.
Box 13326, Austin, Texas 78711-3326 no later than January 4, 2001.
You may contact the commission’s Customer Protection Division at
(512) 936-7120. Hearing and speech- impaired individuals with text
telephone (TTY) may contact the commission at (512) 936-7136. All
correspondence should refer to Docket Number 23425.

TRD-200008847

Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 19, 2000

♦ ♦ ♦
Notice of Application for Approval of Intrastate Tariffs
Pursuant to P.U.C. Substantive Rule §26.207

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (P.U.C. or commission) on October 31, 2000 of Tariff
Control Number 23208 - An Application of Valor Telecommunications
of Texas, LP (Valor) for Approval of Intrastate Tariffs Pursuant to Sub-
stantive Rule §26.207. A summary of the application follows.

The purpose of the filing is to correct all tariff pages/sheets footer in-
formation to reflect the Valor’s officer’s name and corporate address,
and to change selected GTE Southwest, Inc. trademark names to Valor
names.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, P.O. Box 13326, Austin, Texas
78711-3326, or call the commission’s Customer Protection Division at
(512) 936-7120 no later than January 8, 2001. Hearing and speech-im-
paired individuals with text telephone (TTY) may contact the commis-
sion at (512) 936-7136.

TRD-200008828
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 19, 2000

♦ ♦ ♦
Notice of Application for Authority to Recover Lost Revenues
and Cost of Implementing Expanded Local Calling Service
Pursuant to P.U.C. Substantive Rule §26.221

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on November 20,
2000, for authority to recover lost revenues and costs of implementing
expanded local calling service pursuant to the Public Utility Regula-
tory Act, Texas Utilities Code Annotated §§11.001-64.158 and P.U.C.
Substantive Rule §26.221. A summary of the application follows.

Project Title and Number: Application of Texas Alltel, Inc. for Au-
thority to Recover Lost Revenues and Cost of Implementing Expanded
Local Calling Service Pursuant to P.U.C. Substantive Rule §26.221.
Project Number 23301 before the Public Utility Commission of Texas.

Texas Alltel Inc.’s application encompasses costs and lost toll revenues
for petitioned exchanges and petitioning exchanges where costs and
lost toll revenues are in excess of the $3.50 or $7.00 maximum monthly
expanded local calling service fee. Texas Alltel, Inc.’s total toll revenue
losses and additional costs to be recovered through this proceeding are
$619,608. Currently, there are 31,218 Texas Alltel customers, of which
25,893 are residential customers; 5,194 are business customers; and
131 are Tel-Assistance customers. Texas Alltel, Inc. proposes an ad-
ditional monthly surcharge rate of $1.42 per residential line; $2.84 per
business line; and $0.50 for Tel-Assistance.

Persons who wish to comment upon the action sought should con-
tact the Public Utility Commission of Texas, P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Customer Protection Di-
vision at (512) 936-7120 no later than January 21, 2001. Hearing and
speech-impaired individuals with text telephone (TTY) may contact the
commission at (512) 936-7136.
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TRD-200008843
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 19, 2000

♦ ♦ ♦
Notice of Application for Waiver to Requirements in P.U.C.
Substantive Rule §26.25

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on December 12,
2000, for waiver of the requirements of P.U.C. Substantive Rule §26.25,
Issuance and Format of Bills.

Docket Title and Number: Application of Verizon Southwest for Short-
Term Waiver of Certain Aspects of the Bill Formatting Requirements
in P.U.C. Substantive Rule §26.25. Docket Number 23414.

The Application: Verizon seeks waiver of the February 15, 2001 dead-
line until its May 2001 billing cycle as to certain bill format provisions.
Verizon states that its bill format is already in compliance with the bulk
of the §26.25 standards, and there are several formatting changes that
it will be able to effect by the deadline of February 15, 2001. How-
ever, Verizon asserts that additional time beyond February 15, 2001,
will be needed in order to re-write extensive computer code, to ade-
quately test the changes embodied in those changes, and to train con-
sumer associate personnel regarding those changes. Verizon states that
it has allocated both the monetary and the human resources necessary
to effect all changes specified by P.U.C. Substantive Rule §26.25, but
requires approximately three additional billing cycles to effect certain
of the changes required by the rule and ensure complete compliance.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the commission’s Customer Protec-
tion Division at (512) 936-7120. Hearing and speech-impaired individ-
uals with text telephones (TTY) may contact the commission at (512)
936-7136. All comments should reference Docket Number 23414.

TRD-200008834
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 19, 2000

♦ ♦ ♦
Notice of Petition for Expanded Local Calling Service

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of a petition on November 7, 2000, for
expanded local calling service (ELCS), pursuant to Chapter 55, Sub-
chapter C of the Public Utility Regulatory Act (PURA). A summary of
the application follows.

Project Title and Number: Petition of the County Line Exchange for
Expanded Local Calling Service, Project Number 23239.

The petitioners in the County Line Exchange request ELCS to the ex-
changes of Anton, Hub Center, Littlefield, Lubbock, and Plainview.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, P.O. Box 13326, Austin, Texas
78711-3326, or call the commission’s Customer Protection Division at
(512) 936-7120 no later than January 4, 2001. Hearing and speech-im-
paired individuals with text telephone (TTY) may contact the commis-
sion at (512) 936-7136.

TRD-200008829
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 19, 2000

♦ ♦ ♦
Notice of Petition for Expanded Local Calling Service

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of a petition on November 7, 2000, for
expanded local calling service (ELCS), pursuant to Chapter 55, Sub-
chapter C of the Public Utility Regulatory Act (PURA). A summary of
the application follows.

Project Title and Number: Petition of the Hollandville Exchange for
Expanded Local Calling Service, Project Number 23241.

The petitioners in the Hollandville Exchange request ELCS to the ex-
changes of Hale Center, Idalou, Lubbock, Petersburg, and Plainview.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, P.O. Box 13326, Austin, Texas
78711-3326, or call the commission’s Customer Protection Division at
(512) 936-7120 no later than January 4, 2001. Hearing and speech-im-
paired individuals with text telephone (TTY) may contact the commis-
sion at (512) 936-7136.

TRD-200008830
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 19, 2000

♦ ♦ ♦
Notice of Petition for Expanded Local Calling Service

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of a petition on November 22, 2000, for
expanded local calling service (ELCS), pursuant to Chapter 55, Sub-
chapter C of the Public Utility Regulatory Act (PURA). A summary of
the application follows.

Project Title and Number: Petition of the Van Exchange for Expanded
Local Calling Service, Project Number 23311.

The petitioners in the Van Exchange request ELCS to the exchanges of
Lindale/Swan, and Mineola.

Persons who wish to comment upon the action sought should con-
tact the Public Utility Commission of Texas, P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Customer Protection Di-
vision at (512) 936-7120 no later than January 17, 2001. Hearing and
speech-impaired individuals with text telephone (TTY) may contact the
commission at (512) 936-7136.

TRD-200008844
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 19, 2000

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On December 12, 2000, ICG ChoiceCom, LP and Verizon Southwest,
collectively referred to as applicants, filed a joint application for ap-
proval of amendment to an existing interconnection agreement under
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§252(i) of the federal Telecommunications Act of 1996, Public Law
Number 104-104, 110 Statute 56, (codified as amended in scattered
sections of 15 and 47 United States Code) (FTA) and the Public Util-
ity Regulatory Act, Texas Utilities Code Annotated, Chapters 52 and
60 (Vernon 1998) (PURA). The joint application has been designated
Docket Number 23413. The joint application and the underlying inter-
connection agreement are available for public inspection at the com-
mission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing ten copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
23413. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by January 11, 2001, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 23413.

TRD-200008833
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 19, 2000

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On December 14, 2000, Digital Teleport, Inc. and Verizon Southwest,
collectively referred to as applicants, filed a joint application for ap-
proval of amendment to an existing interconnection agreement under
§252(i) of the federal Telecommunications Act of 1996, Public Law
Number 104-104, 110 Statute 56, (codified as amended in scattered
sections of 15 and 47 United States Code) (FTA) and the Public Util-
ity Regulatory Act, Texas Utilities Code Annotated, Chapters 52 and
60 (Vernon 1998) (PURA). The joint application has been designated
Docket Number 23420. The joint application and the underlying inter-
connection agreement are available for public inspection at the com-
mission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing ten copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
23420. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by January 16, 2001, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 23420.

TRD-200008835
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 19, 2000

♦ ♦ ♦
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Public Notice of Amendment to Interconnection Agreement

On December 14, 2000, Southwestern Bell Telephone Company and
Sage Telecom, Inc., collectively referred to as applicants, filed a joint
application for approval of amendment to an existing interconnection
agreement under §252(i) of the federal Telecommunications Act of
1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998) (PURA). The joint application
has been designated Docket Number 23422. The joint application
and the underlying interconnection agreement are available for public
inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing ten copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
23422. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by January 16, 2001, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 23422.

TRD-200008846
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 19, 2000

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On December 15, 2000, Advanced Communications, Inc. and Verizon
Southwest, collectively referred to as applicants, filed a joint applica-
tion for approval of amendment to an existing interconnection agree-
ment under §252(i) of the federal Telecommunications Act of 1996,
Public Law Number 104-104, 110 Statute 56, (codified as amended
in scattered sections of 15 and 47 United States Code) (FTA) and the
Public Utility Regulatory Act, Texas Utilities Code Annotated, Chap-
ters 52 and 60 (Vernon 1998) (PURA). The joint application has been
designated Docket Number 23433. The joint application and the un-
derlying interconnection agreement are available for public inspection
at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing ten copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
23433. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by January 16, 2001, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 23433.

TRD-200008849
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Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 19, 2000

♦ ♦ ♦
Public Notice of Interconnection Agreement

On December 8, 2000, Servisense.com, Inc. and Verizon Southwest,
collectively referred to as applicants, filed a joint application for
approval of interconnection agreement under §252(i) of the federal
Telecommunications Act of 1996, Public Law Number 104-104, 110
Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regulatory Act,
Texas Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998)
(PURA). The joint application has been designated Docket Number
23401. The joint application and the underlying interconnection
agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing ten copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 23401. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by January 11, 2001, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 23401.

TRD-200008831

Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 19, 2000

♦ ♦ ♦
Public Notice of Interconnection Agreement

On December 8, 2000, Winstar Wireless, Inc. and Verizon South-
west, collectively referred to as applicants, filed a joint application
for approval of interconnection agreement under §252(i) of the fed-
eral Telecommunications Act of 1996, Public Law Number 104-104,
110 Statute 56, (codified as amended in scattered sections of 15 and
47 United States Code) (FTA) and the Public Utility Regulatory Act,
Texas Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998)
(PURA). The joint application has been designated Docket Number
23402. The joint application and the underlying interconnection agree-
ment are available for public inspection at the commission’s offices in
Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing ten copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 23402. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by January 11, 2001, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 23402.

TRD-200008832

25 TexReg 13060 December 29, 2000 Texas Register



Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 19, 2000

♦ ♦ ♦
Public Notice of Interconnection Agreement

On December 15, 2000, Coleman County Telecommunications, Inc.
doing business as Trans Texas PCS and Verizon Southwest, collectively
referred to as applicants, filed a joint application for approval of in-
terconnection agreement under §252(i) of the federal Telecommunica-
tions Act of 1996, Public Law Number 104-104, 110 Statute 56, (codi-
fied as amended in scattered sections of 15 and 47 United States Code)
(FTA) and the Public Utility Regulatory Act, Texas Utilities Code An-
notated, Chapters 52 and 60 (Vernon 1998) (PURA). The joint applica-
tion has been designated Docket Number 23428. The joint application
and the underlying interconnection agreement are available for public
inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing ten copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 23428. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by January 16, 2001, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 23428.

TRD-200008848

Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 19, 2000

♦ ♦ ♦
Public Notice of Workshop and Request for Comments

The staff of the Public Utility Commission of Texas (commission) will
host a workshop in Project Number 23157,PUC Rulemaking Proceed-
ing to Revise PUC Transmission Rules Consistent with the New ERCOT
Market Design. The workshop will be held on Friday, January 12, 2001
beginning at 9:30 a.m. in Hearing Room Gee located on the seventh
floor of the William B. Travis Building, 1701 North Congress Avenue,
Austin, Texas 78701.

The purpose of the workshop will be to receive oral comments and
discuss possible revisions to current rules concerning transmission and
distribution for the purpose of consistency with the new Electric Reli-
ability Council of Texas (ERCOT) market design, as outlined in a staff
strawman document. The staff strawman draft rules will be posted on
the commission’s Internet site on January 5, 2001.

The strawman draft rules and other information pertaining to this pro-
ceeding may be found by selecting "Electric Competition - SB7" from
the commission’s Internet site located at www.puc.state.tx.us.

If interested persons wish to enter written comments on the strawman
draft rules, the comments must be filed on the same day as the work-
shop. Sixteen copies of comments may be filed with the commission’s
Filing Clerk, Public Utility Commission of Texas, 1701 North Con-
gress Avenue, P.O. Box 13326, Austin, Texas 78711-3326 until Jan-
uary 12, 2001. All comments should reference Project Number 23157.

Questions concerning Project Number 23157 may be referred to Jan
Bargen, Policy Development Division, (512) 936-7243. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136.

TRD-200008850
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 19, 2000

♦ ♦ ♦
Public Notice of Workshop and Request for Comments

The Public Utility Commission of Texas (commission) will host a sec-
ond workshop on rules pertaining to terms and conditions under which
telecommunications services are made available for resale on Friday,
January 26, 2001 beginning at 9:30 a.m. in the Commissioners’ Hear-
ing Room located on the 7th floor of the William B. Travis Building,
1701 North Congress Avenue, Austin, Texas 78701. Project Number
23227,PUC Rulemaking to Establish the Terms and Conditions Under
Which Telecommunications Services are Made Available for Resale,
has been established for this proceeding. The purpose of the workshop
is to provide interested persons an opportunity to comment on the sec-
ond draft of new Substantive Rule §26.277 relating to Resale. The sec-
ond draft will be filed with the commission’s filing clerk under Project
Number 23227 on or about Wednesday, January 17, 2001. Comments
from interested persons will assist the commission staff in formulating
a cohesive policy that harmonizes federal and state requirements per-
taining to resale.

While not required, written comments may be filed by any person inter-
ested in commenting on the second draft of Substantive Rule §26.277
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by filing 16 copies with the commission’s Filing Clerk, Public Utility
Commission of Texas, 1701 North Congress Avenue, P.O. Box 13326,
Austin, Texas 78711-3326, no later than Wednesday, January 24, 2001.
Additionally, written comments may be distributed electronically by
any person registered on the listserver for Project Number 23227. To
register with the Project Number 23227 listserver so that you can send
and receive information electronically, visit the ’Mailing Lists’ page on
the commission’s website at http://puclist.puc.state.tx.us/Scripts/tele-
subscribe.asp. All comments, whether filed with the commission’s fil-
ing clerk or distributed electronically, should reference Project Number
23227.

An agenda will be distributed at the workshop. Questions about
the workshop or this notice should be referred to Lynne LeMon,
Telecommunications Division, at (512) 936-7382. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136.

TRD-200008705
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 15, 2000

♦ ♦ ♦
Request for Proposals for the Low Income Discount
Administrator to Administer the Enrollment of Eligible Low
Income Customers into the Low Income Discount Program

The Public Utility Commission of Texas (commission) is issuing a Re-
quest for Proposals (RFP) for the Low Income Discount Administrator
to administer the enrollment of eligible low income customers into the
low income discount program, which is one program under the System
Benefit fund. The contract for a Low Income Discount Administrator
is being undertaken pursuant to the commission’s statutory responsi-
bility to implement automatic enrollment into the low income discount
program. Further information regarding the low income discount pro-
gram and the system benefit fund may be found in the Texas Utilities
Code §39.903.

To be considered, the proposal must arrive at the commission on or
before 3:00 p.m., C.S.T., Monday, March 5, 2001.

Eligible Proposers. The Public Utility Commission of Texas is request-
ing proposals from entities with any relevant experience in administer-
ing comparable databases. Entities that meet the definition of a histor-
ically underutilized business (HUB), as defined in Texas Government
Code, Chapter 2161, §2161.001, are encouraged to submit a proposal.

Project Description. The Public Utility Commission of Texas requests
proposals to create and maintain a database of customers eligible for the
low-income discount program and provide a means for retail electric
providers to access the database to identify which of their customers are
eligible. Such database will include customers automatically enrolled
by virtue of being enrolled in certain programs administered by the
Texas Department of Human Services, as well as, customers who self
certify their eligibility.

Selection Criteria. A proposal will be selected based on the ability of
the proposer to provide the best value in carrying out requirements iden-
tified in the RFP. Evaluation criteria will include, but is not limited to,
evidence of ability to manage project; experience of the organization;
qualifications of assigned personnel; evidence of successful projects of
similar nature; the clarity of the description of details for carrying out
project; the total estimated fee; and whether the proposed project time
lines are logical and appropriate. A complete description of selection

criteria is set forth in the RFP. Proposers will be notified in writing of
the selection.

Requesting the Proposal. A complete copy of the RFP may be ob-
tained by writing Margarita Fournier, Public Utility Commission of
Texas, P. O. Box 13326, Austin, Texas 78711-3326, or email Mar-
garita.Fournier@puc.state.tx.us, or faxing (512) 936-7208. The RFP
will be available Friday, January 5, 2001 and will be mailed on that date
to all parties who have requested a copy. The RFP will also be avail-
able at the commission’s website, www.puc.state.tx.us, under Project
Number 23372.

Deadline for Receipt of Proposals. Proposals must be received no later
than 3:00 p.m. on Monday, March 5, 2001, in the Central Records Divi-
sion of the Public Utility Commission of Texas, Room G-113, William
B. Travis Building, 1701 North Congress Avenue, Austin, Texas 78701.
Proposals received in Central Records after 3:00 p.m., Monday, March
5, 2001, will not be considered. Proposals may be filed in Central
Records between 9:00 a.m. and 5:00 p.m., Monday through Friday.
Regardless of the method of submission of the proposal, the commis-
sion will rely solely on Central Records’ time/date stamp in establish-
ing the time and date of receipt. Proposals should be filed under Project
Number 23372.

TRD-200008845
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 19, 2000

♦ ♦ ♦
Southwest Texas State University
Award of Consultant Contract

Southwest Texas State University will issue a contract (contract
#000442) to The Advocacy Group for cultivating new ventures and
identifying potential funding sources. The company advises SWT in
the preparation of appropriate documents, interfaces with congres-
sional staff and staff of funding agencies and in proposal development
and negotiations. The contract award will not exceed $54,200 for the
period January 1, 2001 through December 31, 2001.

TRD-200008842
William A. Nance
Vice President for Finance and Support Services
Southwest Texas State University
Filed: December 19, 2000

♦ ♦ ♦
The Texas A&M University, Board of Regents
Request for Proposals

Texas A&M University requests proposals from consulting firms qual-
ified to assist in the development of a natural gas procurement strat-
egy. Interested firms should be thoroughly versed and experienced in
the natural gas industry and possess the knowledge to forecast natural
gas pricing and ability to review and recommend gas transportation op-
tions.

Information can be obtained by contacting Rex Janne, Director of Pur-
chasing Services, Texas A&M University, P.O. Box 30013, College
Station, Texas 77842-0013 or e-mail at r-janne@tamu.edu .

Selection criteria will include competence, experience, knowledge,
qualification and reasonableness of price. Historically Underutilized
Businesses are encouraged to participate in this request for proposal.
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All things being equal, a preference will be given to a consultant
firm whose principal place of business is within the State of Texas.
Proposals must be received on or before 2:00 p.m., January 12, 2001.

TRD-200008732
Vickie Burt Spillers
Executive Secretary to the Board
The Texas A&M University, Board of Regents
Filed: December 18, 2000

♦ ♦ ♦
Texas Water Development Board
Request for Comments, 31 TAC Chapters 355 & 357
Concerning Regional Water Planning Guidelines

Chapter 355, Subchapter C, Regional Water Planning Grants

The Texas Water Development Board (the board) is considering
changes to §355.91, §355.93, and §355.100 concerning the Regional
Water Planning Grants and submits this request for public comment
prior to publication of the proposed amendments in the Texas Register.
The proposed changes are based on recommendations received from
regional water planning groups, their consultants, board staff, and
the public regarding the first round of regional water planning. The
changes are designed to improve the regional water planning process.

Amendments to §355.91 would add the Texas Department of Agricul-
ture as a consultant to the board in determining state population and
demand projections. This amendment will enhance the reliability and
accuracy of the projections, which will ensure a more complete plan-
ning process by the regional water planning groups.

Amendments to §355.93 revise the list of activities for which the re-
gional water planning groups can receive funding from the board. The
amendments broaden the scope of eligible activities by including cer-
tain administrative costs in §355.93(b)(5). Several regional water plan-
ning groups requested that the board fund some or all of the adminis-
trative costs incurred in the planning process because the financial bur-
den on the regional entities has been significant. The board agrees that
some of these costs should be funded by the state to ensure that the
planning process continues without hindrance. Therefore, the board
proposes changes to §355.93(b)(5)(A) to fund the costs of travel to and
from regional water planning group related meetings for group mem-
bers who are not paid by their employer for the regional water plan-
ning group activities. The board discovered in the first round of plan-
ning that some regional water planning members were bearing the cost
of travel personally at substantial burden to themselves, which could
cause the members to end their membership with the regional water
planning group and cause the regional water planning group to lose a
member who has been educated in the planning process and has direct
knowledge of the planning activities that have occurred. The board
proposes changes to §355.93(b)(5)(B) to bear the costs associated with
providing necessary translators at regional water planning group activ-
ities and meetings. This will ensure public participation by everyone in
the region, regardless of language barriers. The amendments also pro-
pose changes to §355.93(b)(5)(C) to fund the direct costs for placing
public notices in newspapers for the public hearings required by Chap-
ter 357 of this title. The public hearings are required by Texas Water
Code §16.053 and Chapter 357 of this title. These hearings exceed the
regular requirements of the Open Meetings Act, and impose a substan-
tial fiscal burden on the regional water planning groups. Funding this
expense will ensure regional water planning is able to continue with the
appropriate public participation. The board also proposes changes to
§355.93(b)(5)(D) to fund the costs of mailing notices to mayors, county
judges, special and general law districts, river authorities, and water
rights holders. These notification requirements in Texas Water Code

§16.053(h) are extensive and go beyond the usual notification require-
ments of the Open Meetings Act. It is important that these people and
entities receive notice of certain planning activities because they have a
vested interest or ownership in the water supplies involved. Lastly, the
board proposes changes to §355.93(b)(5)(E) to fund the direct costs of
providing copies of information to regional water planning group mem-
bers if that information is relevant to their work on the regional planning
group. Copying expenses were high in the first round of planning and
the board believes the sharing of information is vital to the education
of the regional water planning members and the thoroughness of the
planning process. Therefore, funding this activity is appropriate.

The amendments to §355.93(b)(6) require the regional water planning
groups to certify that any expenses incurred under §355.93(b)(5) are
correct and necessary. This safeguards state funds and ensures that the
regional water planning groups will keep track of expenses to avoid
exceeding contractual limitations.

The amendments to §355.100 provide the regional water planning
groups with alternative places they may place copies of their adopted
regional water plans. Some of the regional water planning groups had
been required to pay a substantial fee to county clerks for posting their
initially prepared regional water plans in county clerks’ offices. This
amendment will provide less costly alternatives but still provide the
public with an opportunity to access the regional water plan.

Ms. Pam Gulley, Director of Fiscal Services, has determined that for
the firstfive-year period these sections are in effect there could be fiscal
implications on state and local government as a result of enforcement
and administration of the sections. The impact to the state cannot be de-
termined exactly, but rough estimates are as follows: It is estimated that
the fiscal impact to the state for the amendments to §355.93(b)(5)(A)
will be $268,000, assuming that each region has 4 voting members
who will qualify for reimbursement to go to 36 meetings with travel
being 200 miles round trip and hotel lodging being needed on half of
those trips with all expenses reimbursed at state rates. The fiscal im-
pact to the state for the amendments to §355.93(b)(5)(B) cannot be de-
termined. It is estimated that the direct costs for the amendments to
§355.93(b)(5)(C) will be $38,400 assuming that each regional water
planning group will publish notice in three newspapers for two public
hearings. It is estimated that the fiscal impact to the state for amend-
ments to §355.93(b)(5)(D) will be $10,453.64 assuming that there are
750 mayors, 254 county judges, 1,269 special districts, 100 river au-
thorities, 6,700 water systems, and 6,300 water rights holder statewide
who will receive notifications twice in 5 years and the cost of first class
mail will be $0.34 a stamp in 2001. The fiscal impact to the state for
amendments to §355.93(b)(5)(D) cannot be determined. Administra-
tive costs to local government would be correspondingly reduced by
same amount as that incurred by the state, which is estimated to be
$316,853.64.

Ms. Gulley has also determined that for the firstfive years the sections
as proposed are in effect the public benefit anticipated as a result of
enforcing the sections will be to provide additional coordination to the
regional water planning process, assisting the regional water planning
groups with the funding of additional costs associated with the regional
water planning process, thereby ensuring the planning process will con-
tinue, and clarification of the existing provisions regarding the regional
water planning group’s responsibilities. Ms. Gulley has determined
there will be no economic costs to small businesses or individuals re-
quired to comply with the sections as proposed.

To obtain a complete copy of the proposed rule changes, contact
Mr. Bill Mullican at (512) 936-0813, by e-mail to bill.mul-
lican@twdb.state.tx.us, or refer to the Board’s web site at
www.twdb.state.tx.us. Comments on the proposed changes will
be accepted for 30 days following publication of this request for
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comments and may be submitted to Ms. Phyllis Thomas, @ (512)
463-7926, by e-mail to phyllis@twdb.state.tx.us, or by mail to the
attention of Ms. Phyllis Thomas, Texas Water Development Board,
P.O. Box 13231, Austin, Texas, 78711-3231. Further, the board will
hold a public meeting on January 24, 2001 at 1:30 p.m. in Room 118
of the Stephen F. Austin Building, 1700 N. Congress Avenue, Austin,
Texas, 78701 to discuss these proposed rules.

Chapter 357, Regional Water Planning Guidelines

The Texas Water Development Board (the board) is considering
changes to §§357.2, 357.4 - 357.7, and 357.10 - 357.13 concerning
the Regional Water Planning Guidelines and submits this request for
public comment prior to publication of the proposed amendments in
the Texas Register. The proposed changes are based on recommenda-
tions received from regional water planning groups, their consultants,
board staff, and the public regarding the first round of regional water
planning. These proposed amendments are designed to improve the
regional water planning process.

The proposed amendment to §357.2 adds a definition for wholesale wa-
ter provider. This assists the regional water planning groups in more
accurately identifying suppliers of water for regional needs pursuant
to §16.053 of the Texas Water Code. It will also broaden the scope
of the planning performed because it requires the regional water plan-
ning groups to identify the wholesale water providers in their regions
whereas they currently designate major water providers at their discre-
tion. This change will provide a more complete planning process and
recognizes the complex water transactions that occur in Texas where
water may be sold several times before reaching the ultimate user.

Amendments to §357.4 are proposed to require non-voting regional
water planning group members to be provided the same notification
and materials that voting members are provided. This will enable non-
voting members to be more effective on the group and ensure more
participation in the planning process. The rest of the changes to this
section are renumbering changes to account for this new requirement.

The proposed amendments to §357.5(d) add the Texas Department of
Agriculture as an agency that the board will consult when adopting
state population and water demand projections. This amendment is to
ensure that the board has gathered as much information as possible to
provide accurate projections.

The proposed amendments to §357.5(e)(1) and (4) are to clarify the re-
gional water planning groups’ responsibility to include environmental
analyses in the planning process and to clarify the information about
environmental impacts of water management strategies that must be
included in the regional water plans. This amendment will help pro-
tect natural resources as required by Texas Water Code §16.053(a) and
provide environmental information for evaluating water management
strategies as required by Water Code §16.053(e)(5)(F).

In addition, the changes to §357.5(e)(4) will also require the regional
water planning groups to state and document why cost-effective wa-
ter management strategies that are environmentally sensitive are not
considered and adopted and submit to the public for comment, dur-
ing a public meeting, the process by which the regional water planning
group will identify those water management strategies that are poten-
tially feasible for the needs of the region. These changes will provide a
better public understanding of the process, thus improving the public’s
participation, and ensure a better description of the regional planning
groups’ analysis process, including their analysis of environmental im-
pacts.

The proposed amendment to §357.5(e)(5) remove unnecessary
language to clarify that regional water plans must incorporate water

conservation planning and drought contingency planning as required
by Texas Water Code §16.053(e).

The proposed amendment to §357.5(e)(7) clarifies that the drought trig-
gers must apply to the sources of water used to supply water users. This
change is to clarify an incorrect reference and will provide the regional
water planning groups more guidance on the use of drought triggers in
their regional water plans.

The proposed deletion of §357.5(m) is to remove a subsection that will
no longer apply. This subsection applied to actions of a regional wa-
ter planning group before the adoption of a regional water plan. Be-
fore these proposed changes are effective, the regional water planning
groups will have adopted regional water plans.

Amendments to §357.6 are proposed to remove the requirement that
regional water planning groups send inquiry letters to all other regional
water planning groups about the need to form informational subareas.
The amendment changes this to a discretionary function of the regional
water planning groups. This will save costs associated with sending out
numerous letters inquiring about informational subareas and lets the
regions choose when and where the subareas would best be formed.
The section does retain, however, the requirement that the information
subarea be formed if one regional planning group has asked for it and
the conditions of the section are met.

Amendments throughout §357.7 would remove the term major water
provider and replace it with wholesale water provider. As noted above,
wholesale water provider is a broader term and will enhance the scope
of water planning by requiring a more detailed review of projected de-
mands, adequacy of existing supplies, needs and potential solutions for
these wholesale water providers.

The proposed amendments to §357.7(a)(1) add the phrase "businesses
dependent on natural water resources" to the analysis required of the
regional water planning groups of the economic activities in the region.
This is to encourage the regional water planning groups to identify and
consider those businesses that operate on natural water resources, such
as boat rental businesses and guided fishing tours, and provide a more
complete analysis of the regions.

Amendments to §357.7(a)(2) through (5) would break the paragraphs
into two subparagraphs to clarify that analysis should be by city, utility,
and category, as well as wholesale water provider. This will result in
regional water plans that are more detailed and comprehensive, thus
increasing the quality of the regional water plans.

Amendments to §357.7(a)(3) would require the regional water plan-
ning groups to consider the water supply that may be obtained from
water savings based on the use of plumbing fixtures that are identi-
fied in Chapter 372 of the Texas Health and Safety Code. This change
will enhance the use of conservation in the regions and provide a more
accurate analysis of water supply, thus improving the quality of the
regional water plans and better pursuing the goals of Section 16.053
of the Texas Water Code. The changes would also allow the regional
water planning groups to use an operational procedure other than firm
yield when analyzing surface water during the drought of record so long
as the amount of water available does not exceed the firm yield. This
will delegate more authority to the regional water planning groups in
determining the best procedure to use to determine water availability
and drought response. Amendments to this section also require the re-
gional water planning groups to use the groundwater availability model
information once it is available. This will provide the regional water
planning groups with the most accurate data and enhance the value of
the regional water plans. Proposed changes also allow regional wa-
ter planning groups to assume that water supplies based on contractual
agreements will continue past the existing term of the contract if the
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contract contemplates renewal or extension. This reflects the reality
that such contracts are typically renewed or extended.

Amendment to §357.7(a)(5) will require the water management
strategies recommended by the regional water plans to meet the
water supply obligations necessary to implement recommended water
management strategies of wholesale water providers and water users
for which drought of record plans are developed under the paragraph.
This change will improve the quality and effectiveness of the plans for
drought of record to provide a sufficient supply of water.

Amendments to §357.7(a)(6) allow the regional water planning groups
to present data in units smaller than those required by §357.7(a)(2)
through (5). This allows the regional water planning groups to deter-
mine the appropriate reporting unit if they wish to focus on smaller
units.

The amendments to §357.7(a)(7) require the regional water planning
groups to consider and adopt water conservation strategies unless it is
inappropriate and documents its reasons. This change will enhance the
consideration of water conservation in regional water plans. Further,
several regions recommended this change as a means of more specifi-
cally addressing conservation in the regional water plans. The amend-
ments also simplify the evaluation requirements for water management
strategies. This will simplify the data that the regional water planning
groups need to report in their regional water plans.

The amendments to §357.7(a)(8) require the regional water planning
groups to include, in their regional water plans, a clear discussion of the
cost, quantity, and environmental impacts associated with each water
management strategy evaluated. The amendments also add the effects
on water quality as a factor that must be considered when evaluating
water management strategies. This will assist the regional water plan-
ning groups in evaluating water management strategies and will en-
sure that all of the required analyses of Texas Water Code §16.053 are
included. It more thoroughly defines the environmental analysis that
must be done for water management strategies. It will also provide the
public with a clear discussion of alternatives and means to make com-
parisons.

The amendments to §357.7(a)(9) remove a redundant term from
§357.7(a)(9)(B). This subsection requires the regional water planning
groups to make specific recommendations of water management
strategies or long-term scenarios to meet long-term needs. It fur-
ther defines long-term scenario as a combination of various water
management strategies. Removing the word "alternatives" from this
subsection clarifies the meaning of scenarios and removes confusion
of the work to be performed.

The addition of §357.7(a)(11) requires the regional water planning
groups to have a separate chapter in the regional water plans to
consolidate the water conservation and drought management recom-
mendation of the regional water plans. This will make it much easier
for the board and the public to identify the water conservation and
drought management strategies of the regional water plans, which
will facilitate the board and the public making effective, timely
comments on initially prepared plans. This will also enhance the
public participation, which is a cornerstone of the Section 16.053 of
the Texas Water Code.

The amendments to §357.10 clarify that the regional water planning
groups must submit their initially prepared regional water plans,
adopted regional water plans, and data in the format required by this
chapter and the executive administrator. This ensures consistency
of the plans and data submitted and ensures that the requirements
of §16.053 of the Texas Water Code and this chapter are met. The
amendments require the regional water planning groups to include, in
their regional water plans, a summary of the comments received from

the public, the board, other Texas state agencies, and federal agencies.
The amendments also clarify that the regional water planning groups
are required to explain how the regional water plan was changed based
on the comments received or state why a change was unnecessary.
These amendments ensure meaningful public participation in the
planning process, a cornerstone of Texas Water Code §16.053, by
making sure they have the ability to address the initially prepared
regional water plans and that their comments will be considered by the
regional water planning groups. It also results in regional water plans
that have considered comments from all sources.

Amendments to §357.11 would change some of the requirements for
submitting initially prepared regional water plans and clarify that the
regional water planning groups submit their initially prepared regional
water plans to the public at the same time they are submitted to the
board. The changes require the regional water planning groups to cer-
tify that the initially prepared plan is complete and that it has been
adopted by the group. This will help ensure that the requirements of
Texas Water Code §16.053 and chapters 355, 357, and 358 of this ti-
tle are met. The changes will improve the efficiency of plan adoption
process, allow the regional water planning groups to start collecting
comments on the initially prepared plan from all sources at the same
time, and assures the public that it is receiving an initially prepared plan
that is thoroughly considered.

The amendments to §357.11 would also extend the time the board has
to provide comments on the initially prepared plans from 30 to 120
days. The changes establish that the time period state and federal agen-
cies have to submit comments is also 120 days. This will provide the
board and other governmental agencies with sufficient time to study the
initially prepared plans and make appropriate and comprehensive com-
ments. Each of these entities is reviewing plans from all regions and
should be given a longer time to review the plans. Also, the short time
deadlines of the initial regional water planning cycle are not a factor in
the future cycles.

The amendments to §357.12 would clarify that the regional water plan-
ning groups must adopt an initially prepared plan before the public
hearing. This change is similar to the one in §357.11 and assures the
public that it is receiving and commenting on a thoroughly considered
initially prepared plan. It provides the public with an initially prepared
plan that is one step away from becoming the adopted plan of the re-
gional water planning group. Therefore, comments made by the public
and others would be directly considered for potential revision and adop-
tion in the regional water plan.

The amendments to §357.12(b) provide the regional water planning
groups with alternative places they may place copies of their initially
prepared regional water plan in compliance with §16.053(h)(3) of the
Texas Water Code. That section requires placement of the initially pre-
pared plan in each county courthouse in the region. Existing rules re-
quire the initially prepared plan to be placed in the county clerk’s of-
fice. Some of the regional water planning groups had been required
to pay a substantial fee to county clerks for posting their initially pre-
pared regional water plans in county clerks’ offices. This amendment
will provide less costly alternatives that fit the requirements of the state
law.

The amendments to §357.12(d) require the regional water planning
groups to publish their agenda, meeting notices, initially prepared re-
gional water plans, and adopted regional water plans on the Internet.
The amendments provide that the regional water planning groups can
satisfy this requirement by submitting their material to the board for
publishing on the board’s web site. This will provide the public with
an easy way to access regional water planning material and enhance
public participation.
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Lastly, the amendments to §357.13 would clarify that projects brought
to the board for funding must be consistent with the approved regional
water plans, as required by §16.053(j) of the Texas Water Code. The
changes describe how the board will determine if a project is consistent
with an approved regional water plan.

Ms. Pam Gulley, Director of Fiscal Services, has determined that for
the firstfive-year period these sections are in effect there could be fiscal
implications on state and local government as a result of enforcement
and administration of the sections during thefive-year planning cycle.
The impact to the state cannot be determined exactly as funds have
not been appropriated by the legislature for the entirefive-year plan-
ning cycle, but rough estimates are as follows: It is estimated that the
amendments to §357.7(a) related to replacing the term "major water
provider" with "wholesale water provider" will have no net fiscal im-
pact because the number of wholesale water providers expected to be
identified in the second round of planning is anticipated to be approx-
imately the same as the number of major water providers identified
during the first round of planning. This expectation is based on TWDB
records from 1998 that identify entities that would qualify as wholesale
water providers under the new definition in the amendments to §357.2
of this title. It is also estimated that the fiscal impact of changes in
§357.7(a)(2)-(5) will be approximately $1.4 million. This is based on
the assumption that requiring the regional water plans to include util-
ities that provide more than 250,000 gallons of water per day will in-
crease the identification of utilities that have needs for additional water
supply using the costs from the first round of planning as a comparator.
The fiscal impact to the state for other amendments to §357 is negligi-
ble or cannot be determined. It is estimated that the changes proposed
will result in a direct savings to local government. It is estimated that
the amendments to §357.6 will save local governmental entities ap-
proximately $6,500. This estimate is based on the assumption that the
regional water planning groups will only send inquiries about form-
ing informational subareas to three, instead of 15, other regional water
planning groups and will only be expected to respond to the inquiries

from three other regions. The change in §357.12(b) related to place-
ment of adopted plans in county clerk offices could save local govern-
ment approximately $12,000, assuming that 10 of the 254 county clerks
charged a $2 per page filing fee on plans containing 500 pages during
the first round of planning. Therefore, the proposed amendments have
a net savings of $18,500 to local government.

Ms. Gulley has also determined that for the firstfive years the sections
as proposed are in effect the public benefit anticipated as a result of en-
forcing the sections will be to provide additional details in the regional
water planning process resulting in increased reliability of the water
supplies in Texas and increased effectiveness of public participation in
the planning process. Ms. Gulley has determined there will be no eco-
nomic costs to small businesses or individuals required to comply with
the sections as proposed.

To obtain a complete copy of the proposed rule changes, contact
Mr. Bill Mullican at (512) 936-0813, by e-mail to bill.mul-
lican@twdb.state.tx.us, or refer to the Board’s web site at
www.twdb.state.tx.us. Comments on the proposed changes will
be accepted for 30 days following publication of this request for
comments and may be submitted to Ms. Phyllis Thomas, @ (512)
463-7926, by e-mail to phyllis@twdb.state.tx.us, or by mail to the
attention of Ms. Phyllis Thomas, Texas Water Development Board,
P.O. Box 13231, Austin, Texas, 78711-3231. Further, the board will
hold a public meeting on January 24, 2001 at 1:30 p.m. in Room 118
of the Stephen F. Austin Building, 1700 N. Congress Avenue, Austin,
Texas, 78701 to discuss these proposed rules.

TRD-200008837
Suzanne Schwartz
General Counsel
Texas Water Development Board
Filed: December 19, 2000

♦ ♦ ♦
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❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal

 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette

Texas Workers Compensation Commission, Title 28
❑ Update service $25/year

Texas Register Phone Numbers (800) 226-7199
Documents (512) 463-5561
Circulation (512) 463-5575
Marketing (512) 305-9623
Texas Administrative Code (512) 463-5565

Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/

Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586
Name Availability (512) 463-5555
Trademarks (512) 463-5576

Elections
Information (512) 463-5650

Statutory Documents
Legislation (512) 463-0872
Notary Public (512) 463-5705

Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705



Please use this form to order a subscription to theTexas Register, to order a back issue, or to
indicate a change of address. Please specify the exact dates and quantities of the back issues
required. You may use your VISA or Mastercard. All purchases made by credit card will be
subject to an additional 2.1% service charge. Return this form to the Texas Register, P.O. Box
13824, Austin, Texas 78711-3824. For more information, please call (800) 226-7199.

❐ Change of Address
(Please fill out information below)

❐ Paper Subscription
❐ One Year $150 ❐ Six Months $100 ❐ First Class Mail $250

❐ Back Issue ($10 per copy)

________ Quantity

Volume ________, Issue #_______.
(Prepayment required for back issues)

NAME ___________________________________________________________

ORGANIZATION___________________________________________________

ADDRESS ________________________________________________________

CITY, STATE, ZIP __________________________________________________

PHONE NUMBER _________________________________________________

FAX NUMBER ____________________________________________________

Customer ID Number/Subscription Number ______________________________
(Number for change of address only)

❐ Bill Me ❐ Payment Enclosed

Mastercard/VISA Number ____________________________________________

Expiration Date ___________ Signature ________________________________

Please make checks payable to the Secretary of State. Subscription fees are not refundable.
Do not use this form to renew subscriptions.

Visit our home on the internet at http://www.sos.state.tx.us.
_______________________________________
_______________________________________
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