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THE GOVERNOR
As required by Government Code, §2002.011(4), the Texas Register publishes executive orders issued by the Governor of Texas.
Appointments and proclamations are also published. Appointments are published in chronological order. Additional information
on documents submitted for publication by the Governor’s Office can be obtained by calling (512) 463-1828.

Appointments

Appointments for February 6, 2002.

Appointed to the Texas State Technical College System Board of Re-
gents for a term to expire on August 31, 2005, Don H. Elliott of Whar-
ton (replacing Peterson Foster of Houston who resigned).

Appointed to the Texas State Technical College System Board of Re-
gents for terms to expire on August 31, 2007, C. ’Connie’ de la Garza
of Harlingen (reappointed), Mike R. Northcutt, Sr. of Longview (re-
placing Thomas Whaley of Marshall whose term expired), Jerilyn K.
Pfeifer of Abilene (reappointed).

Appointments for February 11, 2002.

Designated to the Texas Building and Procurement Commission as Pre-
siding Officer for a term to expire on January 31, 2003, W. Thomas
Beard, III of Alpine. Appointed pursuant to SB 311.

Appointed to the Texas Building and Procurement Commission for
terms to expire on January 31, 2003, Richard Salwen of Austin, Noe
Fernandez of McAllen. Appointed Pursuant to SB 311 77th Legisla-
ture.

Appointed to the Texas Building and Procurement Commission for a
term to expire on January 31, 2005, W. Thomas Beard, III of Alpine.
Appointed Pursuant to SB 311 77th Legislature.

Appointed to the Texas Building and Procurement Commission for a
term to expire on January 31, 2007, Stuart S. Coleman of Brownwood.
Appointed Pursuant to SB 311 77th Legislature.

Designated as Chair of the Quarter Dollar Coin Advisory Committee
for a term at the pleasure of the Governor, Paula Carole Day of Fort
Worth. Ms. Day will replace Robert Estrada of Dallas as Chair. Mr.
Estrada will continue to serve on the committee.

Appointed to the Quarter Dollar Coin Advisory Committee for a term at
the pleasure of the Governor, William H. Caudill of Houston (replacing
Dealey Herndon who resigned).

Appointments for February 12, 2002.

Appointed to the Texas Water Development Board for a term to expire
on December 31, 2005, Thomas Weir Labatt, III of San Antonio (re-
placing Kathleen Hartnett White of Valentine who resigned).

Appointed to the Texas Water Development Board for terms to expire
on December 31, 2007, Dario Vidal Guerra, Jr. of Edinburg (replacing
Noe Fernandez of McAllen whose term expired), E. G. Rod Pittman of
Lufkin (replacing William Madden of Dallas whose term expired).

Appointments for February 13, 2002.

Appointed to the Texas Council on Workforce and Economic Compet-
itiveness for a term to expire on September 1, 2005, Frank Acosta of
Kingwood (replacing David Sampson of Arlington who resigned).

Appointed to the Texas Council on Workforce and Economic Compet-
itiveness for terms to expire on September 1, 2007, Angela Blanchard
of Houston (reappointed), Ann F. Hodge of Katy (reappointed), Harold
Jenkins of Irving (replacing Wanda Rohm of San Antonio whose term
expired), Lonnie R. Morgan of Arlington (replacing Joe Gunn of Austin
whose term expired), John W. Wroten, Jr. of Fairview (reappointed).

Appointed to the Governor’s Council on Science and Biotechnology
Development, pursuant to Executive Order #RP-10, for terms at the
pleasure of the Governor, E. Ashley Smith - Chair of Austin, Dr. Perry
Adkisson of College Station, Dr. Jose Amador of Weslaco, Ann Arm-
strong of Kingsville, George Bayoud of Dallas, Chancellor R. D. Burck
(ex-officio member) of Austin, Tom Caskey (ex-officio member) of
Houston, Dr. Francisco Cigarroa of San Antonio, Dr. Larry Faulkner
of Austin, Dr. Ralph Feigin of Houston, Peter Felix of El Paso, Dr.
Ronald Garvey of Tyler, Steve Gens of Amarillo, Dr. Robert Gracy of
Fort Worth, Chancellor Howard Graves (ex-officio member) of College
Station, Chancellor Alfred Hurley (ex-officio member) of Denton, Dr.
Mae Jemison of Houston, Dee Kelly, Jr. of Fort Worth, Tom Kowalski
of Austin, Bruce LaBoon of Houston, Tom Loeffler of San Antonio,
Dr. John Mendelsohn of Houston, Tom Mullins of Tyler, David Nance
of Austin, Dr. Diana Natalicio of El Paso, Jack Nelson of Santa Rosa,
Pike Powers of Austin, Dr. Mario Ramirez of McAllen, Bob Reeves of
Center, Dr. Craig Rosenfeld of Dallas, Richard Seline (ex-officio mem-
ber) of Washington, D.C., Dr. Richard Smalley of Houston, Chancel-
lor Arthur Smith (ex-officio member) of Houston, Dr. David Smith (at
large member) (ex-officio member) of Lubbock, Charles Tate of Dallas,
Chancellor Lamar G. Urbanovsky (ex-officio member) of Austin, Dr.
Kern Wildenthal of Dallas, Pam Willeford of Austin, Dr. Jim Willer-
son of Houston, Gary Woods of San Antonio, Terry Young of College
Station.

Appointed to the University of North Texas Board of Regents for
terms to expire May 22, 2005, Charles ’Chuck’ Beatty of Waxahachie
(replacing Roy Gene Evans of Dallas who resigned), Claude Daniel
Smith, Jr. of Plano (replacing Richard Knight of Fort Worth who
resigned).

Appointed to the Texas Youth Commission for a term to expire on Au-
gust 31, 2005, Stephen Kurt Fryar of Brownwood (replacing Cathleen
Herasimchuk of Houston who resigned).

Appointed to the Texas Youth Commission for terms to expire August
31, 2007, Pedro C. Alfaro of Baytown (reappointed), Patsy Lou Reed
Guest of Duncanville (replacing Lisa Teschner of Dallas whose term
expired).

Rick Perry, Governor

GOVERNOR March 1, 2002 27 TexReg 1413



TRD-200200995 ♦ ♦ ♦

27 TexReg 1414 March 1, 2002 Texas Register



OFFICE OF THE
 ATTORNEY GENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code. Title 4,
§402.042, and numerous statutes, the attorney general is authorized to write advisory opinions
for state and local officials. These advisory opinions are requested by agencies or officials when
they are confronted with unique or unusually difficult legal questions. The attorney general also
determines, under authority of the Texas Open Records Act, whether information requested for
release from governmental agencies may be held from public disclosure. Requests for opinions,
opinions, and open records decisions are summarized for publication in the Texas Register. The
attorney general responds  to many requests for opinions and open records decisions with letter
opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the attorney general unless and until it is modified or overruled by a
subsequent letter opinion, a formal Attorney General Opinion, or a decision of a court of record.
You may view copies of opinions at http://www.oag.state.tx.us. To request copies of opinions,
please fax your request to (512) 462-0548 or call (512) 936-1730. To inquire about pending
requests for opinions, phone (512) 463-2110.

Opinions

Opinion No. JC-0458

The Honorable Kim Brimer, Chair, House Committee on Business
& Industry, Texas House of Representatives, P.O. Box 2910, Austin,
Texas 78768-2910

Re: Constitutionality of a ban on testimonials by health care profes-
sionals (RQ-0411-JC)

S U M M A R Y

The United States Supreme Court has held that the government may
freely regulate commercial speech that concerns unlawful activity or
is misleading, but that commercial speech that falls into neither of
those categories may be regulated only if the government satisfies a
three prong test: (1) the government has a substantial interest in reg-
ulating the speech; (2) the restriction directly and materially advances
that interest; and (3) the regulation is narrowly drawn. Because section
101.201(b)(4) of the Texas Occupations Code imposes an absolute ban
on the use of testimonials regarding health care professionals, a court
would probably find that it fails to satisfy the third prong of this test
and, therefore, contravenes the First Amendment to the United States
Constitution.

Opinion No. JC-0459

The Honorable Bruce Isaacks, Denton County Criminal District Attor-
ney, 1450 East McKinney, Suite 3100, P.O. Box 2850, Denton, Texas
76202

Re: County’s and school district’s obligations vis-a-vis a juve-
nile justice alternative education program, and related questions
(RQ-0420-JC)

S U M M A R Y

Outside of its responsibility to provide some funding to the juvenile
board and to review that portion of the juvenile board’s budget funded
with county monies, a county or a commissioners court is not statutorily
responsible for any aspect of the development or operation of a juvenile
justice alternative education program (JJAEP). Because the juvenile
board receives some county funds, the county may have corresponding
obligations or liabilities.

A county has no authority to determine which expulsions that are dis-
cretionary under section 37.007 of the Education Code will be subject
to placement in the JJAEP. See Tex. Educ. Code Ann. § 37.007(b), (c),
(e), (f) (Vernon Supp. 2002). A school district’s authority to determine
which discretionary expulsions will be subject to placement in a JJAEP
stems from its duty to negotiate with the juvenile board an annual mem-
orandum of understanding. See id. § 37.011(k), (l). Conversely, the ju-
venile board’s authority to determine which categories of conduct will
be subject to placement in the JJAEP is subject to negotiation with the
school district. The eligibility criteria set in the memorandum of un-
derstanding may be based upon classifications of conduct only.

A school district is not obligated to fund the construction of JJAEP
facilities.

A juvenile board may purchase real estate for JJAEP purposes, but a ju-
venile board may not accept contributed real estate for JJAEP purposes
unless the legislature has expressly authorized it to do so.

Opinion No. JC-0460

The Honorable Tony Goolsby, Chair, Committee on House Adminis-
tration, Texas House of Representatives, P. O. Box 2910, Austin, Texas
78768-2910

Re: Authority of a home-rule city to create a civil offense for the disre-
gard of a traffic control signal and to use automated enforcement sys-
tems for traffic control (RQ-0426-JC)

S U M M A R Y

Absent specific legislative authorization, a home-rule municipality
such as the City of Richardson may not adopt an ordinance that
imposes a civil penalty for violation of section 544.007(d) of the
Transportation Code, which makes the running of red light a crime.
The city is not prohibited from adopting an ordinance authorizing the
use of automated enforcement equipment to identify criminal red-light
violations at roadway intersections.

Opinion No. JC-0461

Ms. Karen F. Hale, Commissioner, Texas Department of Mental Health
and Mental Retardation, P. O. Box 12668, Austin, Texas 78711-2668

Re: Whether a federally-funded state protective and advocacy system
for persons with mental illness or developmental disabilities may have
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access to a person and his or her records over the objection of the per-
son’s guardian (RQ-0427-JC)

S U M M A R Y

Federally-funded state protection and advocacy systems for persons
with mental illness or developmental disabilities are authorized, in ac-
cordance with federal law, to have access to such persons and their
records under certain circumstances and in accordance with the pro-
cedures prescribed by federal law, even if the person’s legal guardian
objects to such access.

Opinion No. JC-0462

The Honorable Tom Ramsay, Chair, County Affairs Committee, Texas
House of Representatives, P.O. Box 2910, Austin, Texas 78768-2910
Re: Effect on a constable’s duties when his precinct is abolished by
redistricting (RQ-0432-JC)

S U M M A R Y

Pursuant to article V, section 18(c) of the Texas Constitution, a consta-
ble will serve out his term of office in the precinct in which he resides
when the precinct to which he was elected was abolished by a change
of boundaries, even though his continued service temporarily results
in extra constables serving in a precinct. The legal duties and pow-
ers of a constable are not changed by the abolition of the precinct to
which he was elected through the redrawing of precinct boundaries.
The commissioners court continues to set the constable’s salary and
expenses and to approve the appointment of his deputies as it did be-
fore the precinct boundaries were redrawn.

Opinion No. JC-0463

The Honorable Dustanna Rabe Hopkins, County Attorney, 110 Main
Street, Sulphur Springs, Texas 75482

Re: Disposition of funds previously accumulated under pretrial diver-
sion agreements (RQ-0437-JC)

S U M M A R Y

Unauthorized accumulated "pretrial diversion fees" and the interest
earned on the fees must be returned to the individuals who paid those
fees. Unclaimed fees and interest earnings may become abandoned
property that must be reported and delivered to the Comptroller of
Public Accounts pursuant to chapter 74 of the Property Code.

Opinion No. JC-0464

Mr. Jeff Moseley, Executive Director, Texas Department of Economic
Development, P.O. Box 12728, Austin, Texas 78711-2728

Re: Whether article III, section 19 of the Texas Constitution requires a
Texas Department of Economic Development governing board member
to resign from office in order to run for the Texas Legislature (RQ-
0457-JC)

S U M M A R Y

Because a member of the Texas Department of Economic Development
governing board does not hold a "lucrative" office within the meaning
of article III, section 19 of the Texas Constitution, that constitutional
provision is not relevant to a board member’s eligibility to run for leg-
islative office or to serve as a legislator. Article III, section 19 does
not require a board member to resign from office in order to run for
legislative office and would not affect a member’s eligibility to serve
should he or she be elected to office. However, article XVI, section
40(d) of the Texas Constitution prohibits a state legislator from hold-
ing an unpaid state office and would preclude a person from serving as

both a member of the Department of Economic Development govern-
ing board and as a legislator.

For further information, please contact the Opinion Committee at
(512) 463-2110 or access their website at www.oag.state.texas.us .

TRD-200201030
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: February 20, 2002

♦ ♦ ♦
Request for Opinions

RQ-0505

Mr. Jerry L. Benedict, Administrative Director, Office of Court Admin-
istration, 205 West 14th Street, Suite 600 Austin, Texas 78711-2066

Re: Whether subsections 834.102(b) and 839.102(b), Texas Govern-
ment Code, apply to visiting judges who retired prior to January 1,
2002 (Request No. 0505-JC)

Briefs requested by March 13, 2002

RQ-0506

Mr. Jim Nelson, Commissioner of Education, Texas Education
Agency, 1701 North Congress Avenue, Austin, Texas 78701-1494

Re: Whether federal law overrides section 611.0045, Health and Safety
Code, which provides that a mental health professional, including a
public school counselor, may deny to a parent or guardian a school
record whose release the counselor determines would be harmful to
the student (Request No. 0506-JC)

Briefs requested by March 13, 2002

RQ-0507

The Honorable Juan J. Hinojosa, Chair, Criminal Jurisprudence Com-
mittee, Texas House of Representatives, P.O. Box 2910, Austin, Texas
78768-2910

Re: Application of section 1704.302, Occupations Code, to an em-
ployee of a bail bond business when the business is purchased by an-
other person (Request No. 0507-JC)

Briefs requested by March 13, 2002

RQ-0508

The Honorable Ken Armbrister, Chair, Criminal Justice Committee,
Texas State Senate, P.O. Box 12068, Austin, Texas 78711-2068

Re: Whether an accounting firm may include owners who are not cer-
tified public accountants (Request No. 0508-JC)

Briefs requested by March 14, 2002

For further information, please call the Opinion Committee at 512/
463-2110 or access the website at www.oag.state.tx.us.

TRD-200201031
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: February 20, 2002

♦ ♦ ♦
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 PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing
material within a section.

TITLE 1. ADMINISTRATION

PART 2. TEXAS ETHICS COMMISSION

CHAPTER 20. REPORTING POLITICAL
CONTRIBUTIONS AND EXPENDITURES
SUBCHAPTER A. GENERAL RULES
1 TAC §20.31

The Texas Ethics Commission proposes new 1 T.A.C. Chapter
20, Subchapter A, §20.31, concerning the use of political con-
tributions to make a contribution to a speaker candidate. The
proposed rule clarifies Ethics Advisory Opinion No. 436 (2001),
in which the Ethics Commission determined that a member of
the Texas Legislature may not use political contributions to con-
tribute to a speaker candidate unless the member is able to
demonstrate that the member obtained the funds from a source
that is permitted to make contributions to a speaker candidate.
Impermissible sources include political committees and elected
officers and employees of the executive or judicial branch of state
government. The proposed rule would require an individual who
wishes to use political contributions to make a speaker candidate
contribution to set up an account in a financial institution and to
notify the Ethics Commission of that account. The account may
not contain contributions from sources that are prohibited from
contributing to a speaker candidate. Furthermore, any contribu-
tion to a speaker candidate from political funds must be made
from that account. Finally, the contribution to the speaker candi-
date must be reported on the campaign finance report covering
the period in which the contribution is made and must specify that
the purpose is to make a contribution for an identified speaker
candidate’s campaign.

Karen Lundquist, General Counsel, has determined that for each
year of the first five years the rule is in effect there will be no
fiscal implication for the state and no fiscal implication for local
government as a result of enforcing or administering the new rule
as proposed.

Ms. Lundquist also has determined that for each year of the
first five years the rule is in effect, the anticipated public benefit

will be clarification of the law regulating contributions to speaker
candidates in instances in which the contribution is made from
political contributions.

Ms. Lundquist has also determined there will be no direct ad-
verse effect on small businesses or micro-businesses because
this rule does not apply to single businesses.

Ms. Lundquist has further determined that the economic costs
to individuals required to comply with this rule will be those costs
associated with establishing and maintaining an account in a fi-
nancial institution.

The Texas Ethics Commission invites comments on the pro-
posed rule from any member of the public. A written statement
should be mailed or delivered to Karen Lundquist, Texas Ethics
Commission, P.O. Box 12070, Austin, Texas 78711-2070, or
by facsimile (FAX) to (512) 463-5777. A person who wants
to offer spoken comments to the commission concerning the
proposed rule may do so at any commission meeting during
the agenda item "Communication to the Commission from the
Public" and during the public comment period at a commission
meeting when the commission considers final adoption of the
proposed rules. Information concerning the date, time, and
location of commission meetings is available by telephoning
(512) 463-5800 or, toll free, (800) 325-8506.

The new rule is proposed under Government Code, Chapter 571,
Section 571.062, which provides authorization for the commis-
sion to adopt rules concerning the laws administered and en-
forced by the commission.

The proposed new rule, §20.31, affects Subchapter B. Candi-
date for Speaker: Campaign Finance, Chapter 302, Government
Code, and Chapter 254, Election Code.

§20.31. Use of Political Contributions for Contributions to Speaker
Candidate.

(a) An individual who has accepted political contributions may
not use political contributions to make a contribution to a speaker can-
didate for use in the speaker candidate’s campaign unless:

(1) the political contributions from which the speaker can-
didate contribution will be made have been deposited in an account in
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a financial institution and the speaker candidate contribution is made
from funds in that account;

(2) the account was opened in the name of the individual
who accepted the political contributions and who will be making the
contribution to the speaker candidate;

(3) the account contains no funds obtained from a source
that is prohibited from making a contribution to a speaker candidate
under Chapter 302, Government Code; and

(4) the individual has filed an affidavit as described by sub-
section (b) before the contribution to the speaker candidate is made.

(b) The affidavit required by subsection (a) must be filed with
the commission on a form prescribed by the commission and must pro-
vide the individual’s name, address, and telephone number, and the
name and address of the financial institution and the number of the
account in which the political contributions have been deposited.

(c) An individual who uses political contributions to make a
contribution to a speaker candidate for use in the speaker candidate’s
campaign must specify on the campaign finance report filed under Ti-
tle 15, Election Code, that the purpose of the expenditure is to make a
contribution for an identified speaker candidate’s campaign. The ex-
penditure must be reported on the campaign finance report covering the
period during which the expenditure was made. An individual’s failure
to comply with this subsection may not be cured by filing a corrected
report after the report deadline has passed.

(d) In this section:

(1) "Financial institution" means a bank, savings and loan
association, savings bank, or credit union.

(2) "Speaker candidate" has the meaning assigned by Sec-
tion 302.011, Government Code.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200989
Tom Harrison
Executive Director
Texas Ethics Commission
Earliest possible date of adoption: March 31, 2002
For further information, please call: (512) 463-5787

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 26. SUBSTANTIVE RULES
APPLICABLE TO TELECOMMUNICATIONS
SERVICE PROVIDERS
SUBCHAPTER Q. 9-1-1 ISSUES
16 TAC §26.435

The Public Utility Commission of Texas (commission) proposes
new §26.435, relating to Cost Recovery Methods for 9-1-1 Dedi-
cated Transport. The proposed new rule will ensure consistency
and uniformity of cost recovery for dedicated transport for 9-1-1.
Project Number 24305 is assigned to this proceeding.

John Mason, Director, Legal Division-Telecommunications and
James Kelsaw, Network Analyst, Telecommunications Industry
Analysis, have determined that for each year of the first five-year
period the proposed rule is in effect there will be no fiscal impli-
cations for state or local government as a result of enforcing or
administering the section.

Mr. Mason and Mr. Kelsaw have determined that for each year
of the first five years the proposed rule is in effect the public
benefit anticipated as a result of enforcing the section will be
enhancement of 9-1-1 service quality by requiring uniform cost
recovery methods for all certificated telecommunications utilities
(CTUs). There will be no effect on small businesses or micro-
businesses as a result of enforcing this section. There is no
anticipated economic cost to persons who are required to comply
with the section as proposed.

Mr. Mason and Mr. Kelsaw have also determined that for each
year of the first five years the proposed rule is in effect there
should be no effect on a local economy, and therefore no local
employment impact statement is required under Administrative
Procedure Act §2001.022.

The commission staff will conduct a public hearing on this rule-
making, if requested pursuant to Government Code §2001.029,
at the commission’s offices located in the William B. Travis
Building, 1701 North Congress Avenue, Austin, Texas 78701 on
Thursday, April 25, 2002 at 9:30 a.m. The request for a public
hearing must be received within 30 days after publication.

Comments on the proposed new rule (16 copies) may be sub-
mitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, within 30 days after publication. Reply comments
may be submitted within 45 days after publication. Comments
should be organized in a manner consistent with the organi-
zation of the proposed rule(s). All comments should refer to
Project Number 24305. The commission invites specific com-
ments regarding the costs associated with, and benefits that will
be gained by, implementation of the proposed section. The com-
mission will consider the costs and benefits in deciding whether
to adopt the section. In addition, the commission requests spe-
cific comments on the following questions:

1. Should the costs for 9-1-1 dedicated transport be apportioned
equally between CTUs originating the 9-1-1 call and the 9-1-1
network service provider, as defined in §26.433 of this title (re-
lating to Roles and Responsibilities of 9-1-1 Service Providers)?
In your response, please compare and contrast possible net-
work arrangements (e.g. incumbent local exchange company
(ILEC) to ILEC vs. competitive local exchange company (CLEC)
to ILEC).

2. Is there a more appropriate allocation method to apportion
costs than the method proposed in (d)(1)? If so, what?

3. Does the proposed rule adequately address CTUs’ concerns
regarding alleged discriminatory rates that are charged by the
applicable 9-1-1 network service provider, as defined in §26.433
of this title (relating to Roles and Responsibilities of 9-1-1 Service
Providers)? Please explain fully.
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4. If the proposed rule does not adequately address CTUs’ con-
cerns regarding alleged discriminatory rates, is the following lan-
guage appropriate: "A 9-1-1 network service provider as defined
in §26.433(b) of this title (relating to Roles and Responsibilities
of 9-1-1 Service Providers) that provides transmission facilities
from the point of interconnection with a CTU to the 9-1-1 selec-
tive router shall charge the CTU an amount not to exceed the pro
rata share of the amount the CTU is entitled to recover from the
9-1-1 entity under paragraph (1) of this subsection."

This new section is proposed under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (Vernon 1998, Sup-
plement 2002) (PURA), which provides the Public Utility Com-
mission with the authority to make and enforce rules reasonably
required in the exercise of its powers and jurisdiction; and specif-
ically, PURA §58.051 which requires PURA Chapter 58 electing
companies to offer access for all residential and business end
users to 9-1-1 service provided by a local authority and access to
dual party relay service; §60.001 which requires the commission
to ensure that the rates and rules of an incumbent local exchange
company are not unreasonably preferential, prejudicial, or dis-
criminatory and are equitably and consistently applied; §60.122
which grants the commission exclusive jurisdiction to determine
rates and terms for interconnection for a holder of a certificate of
convenience and necessity, a certificate of operating authority, or
a service provider certificate of operating authority; and §60.124
which requires each telecommunications provider to maintain in-
teroperable networks.

Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 58.051, 60.001, 60.122, and 60.124.

§26.435. Cost Recovery Methods for 9-1-1 Dedicated Transport.

(a) Purpose. The purpose of this section is to establish uniform
cost recovery methods for dedicated trunks used in the provision of
9-1-1 service to end users by certificated telecommunications utilities
(CTUs).

(b) Application. This section applies to all CTUs providing
local exchange service.

(c) Definitions. The following words and terms when used in
this section shall have the following meaning unless the context indi-
cates otherwise:

(1) 9-1-1 entity--A regional planning commission as de-
fined in Texas Health & Safety Code Annotated §771.001(10) and an
emergency communication district as defined in the Texas Health &
Safety Code Annotated §771.001(3).

(2) 9-1-1 Service Agreement--The contract addressing the
9-1-1 service arrangement(s) for the relevant local area that the 9-1-1
entity and the CTU shall negotiate and execute.

(3) Dedicated trunk--A 9-1-1 digital signal trunk that orig-
inates at a CTU switching office or point of presence and terminates
at a 9-1-1 selective router on a port termination, regardless of the type
of application (with a presumption for the use of the most up-to-date
industry standard application, where technically feasible, unless other-
wise specified in the 9- 1-1 Service Agreement), and as described to the
CTU by the applicable 9- 1-1 entity in its service arrangement require-
ments in each applicable rate center requiring termination to a 9-1-1
selective router. 9-1-1 dedicated trunks shall be assigned to 9-1-1 trans-
mission facilities. Each CTU shall be responsible for providing such
9-1-1 transmission facilities from the CTU switching office or point of
presence to the 9-1-1 selective router.

(4) Service arrangement--Each particular arrangement for
9-1-1 emergency service specified by the 9-1-1 entity for the relevant
rate center(s) within its jurisdictional area.

(d) Reimbursable costs.

(1) Subject to the applicable law regarding payments by the
9-1-1 entity, the 9-1- 1 entity shall reimburse a CTU a maximum non-
recurring rate of $165 and recurring rate of $39 per month as the total
compensation for each dedicated trunk and any associated dedicated
transmission facilities, unless:

(A) the CTU provides evidence to the commission that
based upon certain technology deployment a different rate should ap-
ply; and

(B) after appropriate review, the commission approves
such rate as requested by the CTU.

(2) The number of dedicated trunks needed for 9-1-1 pur-
poses shall be determined by the CTU following industry standards to
provide a grade of service of P.01 or greater, but the minimum number
of dedicated trunks to each 9-1-1 selective router per service arrange-
ment shall not be less than two.

(3) As a prerequisite to receiving compensation for more
than the minimum number of dedicated trunks required to meet the P.01
grade of service, the CTU must provide to the 9-1-1 entity, at least 30
days prior to seeking additional compensation, copies of traffic studies,
performed using measured call volumes on the individual trunk group,
establishing that more than the minimum number of dedicated trunks
required to meet the P.01 grade of service are necessary.

(4) The traffic study or summary provided in response to
paragraph (3) of this subsection shall be provided to the 9-1-1 entity at
no cost. Any other traffic studies to evaluate current network perfor-
mance will be provided to the 9-1-1 entity upon request, and the CTU
shall be compensated by the 9-1-1 entity on a time and materials basis
at rates that do not exceed the tariff rates approved as reasonable by the
commission for the dominant CTU in the rate center.

(5) Only the CTU originating the dedicated trunk from the
switching office or point of presence to the 9-1-1 selective router can
submit charges to the 9-1-1 entity for the maximum reimbursement
required in paragraph (1) of this subsection.

(6) Where the same dedicated trunks are permitted by the
relevant service arrangements to serve areas administered by multiple
9-1-1 entities, a CTU shall contact the 9-1-1 entity serving the largest
number of access lines for the area served by the CTU with those ded-
icated trunks and there shall be a rebuttable presumption that the 9-1-1
entity serving the largest number of access lines is the appropriate 9-1-1
entity to receive the billings for these dedicated trunks. The 9-1-1 en-
tity that is responsible for receiving the billings for dedicated trunks
pursuant to this subsection, may seek reimbursement of such expense
from other 9-1-1 entities within the affected rate center.

(7) CTUs that provide 9-1-1 transmission facilities to other
CTUs shall charge no more than the actual costs to provide such facil-
ities.

(8) The 9-1-1 network services provider as defined in
§26.433(b) of this title (relating to Roles and Responsibilities of 9-1-1
Service Providers) shall charge nondiscriminatory rates for all services
provided to CTUs.

(e) Reimbursement prerequisites. A CTU must comply with
each of the following prerequisites before the CTU can obtain reim-
bursement from the 9-1-1 entity for dedicated trunks:

PROPOSED RULES March 1, 2002 27 TexReg 1419



(1) Before the CTU initiates the provision of local ex-
change service in those areas in which the 9-1-1 entity provides 9-1-1
service, the CTU shall execute the 9-1-1 Service Agreement.

(2) The CTU shall provide verification to the applicable
9-1-1 entity that it is complying with all requirements of §26.433 of this
title, including, but not limited to, §26.433(e)(2) of this title, requiring
"a designated contact person to be available at all times to work with
the applicable" 9-1-1 entity.

(3) A CTU that resells its local exchange service to any
CTU that, in turn, provides the resold local exchange service to end
users, shall demonstrate to the 9-1-1 entity that the CTU initially noti-
fied its reselling CTUs:

(A) that it does not remit the required 9-1-1 emergency
service fees on behalf of reselling CTUs; and

(B) that, subject to a confidentiality agreement with the
9-1-1 entity, it will release reselling CTUs wholesale billing records to
9-1-1 entities for quality measurement purposes, including, but not lim-
ited to, auditing a reselling CTU’s collection and remittance of 9-1-1
emergency service fees in accordance with applicable law.

(4) A CTU that provides resold local exchange service to
end users must execute a separate service agreement with each 9-1-1
entity and remit the required 9-1-1 emergency service fee to the 9-1-1
entity pursuant to such service agreement.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 13,

2002.

TRD-200200916
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: March 31, 2002
For further information, please call: (512) 936-7208

♦ ♦ ♦
PART 6. TEXAS MOTOR VEHICLE
BOARD

CHAPTER 103. GENERAL RULES
16 TAC §103.3, §103.15

The Texas Motor Vehicle Board of the Texas Department of
Transportation proposes amendments to §103.3, Amended
License. The Board also proposes new rule §103.15, Exemption
of Certain Vehicles from Definition of Motor Vehicle. The Board
proposes the amendments and the new rule pursuant to Sec-
tion 2001.021 of the Texas Government Code, Administrative
Procedure Act, by which an interested party may petition a state
agency to initiate a rulemaking proceeding.

The Texas Automobile Dealers Association (TADA) filed a peti-
tion requesting that the Board publish amendments to §103.3,
proposing the addition of subsections (d) and (e). As proposed,
§103.3(d) would permit a franchised motor vehicle dealer who
changes or converts its business entity from one form to another
to do business as the new entity under the terms of the prior

franchise agreement until and unless the parties mutually elect
to replace that agreement.

Furthermore, TADA has also requested the Board to publish pro-
posed §103.3(e), allowing a franchised dealer who converts its
legal entity from one form to another to file an amendment to
its current license to reflect the entity change. The proposed
amendment will clarify that a franchised dealer who converts its
business form from one legal entity to another can amend the
existing license, while a franchised dealer who changes its busi-
ness entity using a method other than conversion must still file a
new application in the successor entity’s name.

TADA suggests that adoption of the proposed amendments to
§103.3 will benefit the public over the first five years it is in effect
by preventing manufacturers or distributors from using a deal-
ership’s change of corporate form as a mechanism to require
that dealer to sign a new franchise agreement with less favor-
able terms. Additionally, dealers seeking to convert their busi-
ness entities would be able to save time and money by avoiding
the process involved in reapplying for a new license. The Motor
Vehicle Board staff takes no position on the proposed amend-
ments to §103.3.

Kawasaki Motor Corporation (Kawasaki) has also filed a petition
requesting that the Board publish proposed new rule §103.15.
The purpose of proposed §103.15 is to declare that the definition
of motor vehicle does not include utility vehicles that are not reg-
ularly titled and not intended for use on public streets. Kawasaki
requests the promulgation of this rule as a means to clarify that
its Kawasaki Mule utility vehicle, and similar products, were not
intended to be regulated as motor vehicles under the Texas Mo-
tor Vehicle Commission Code.

In its petition, Kawasaki argues that a fair and reasonable in-
terpretation of the numerous definitions of "motor vehicle" found
in the Transportation Code would allow utility vehicles like the
Kawasaki Mule to be exempt from the definition of "titled vehi-
cle," and thereby escape regulation under the Texas Motor Vehi-
cle Commission Code. Under the Texas Motor Vehicle Commis-
sion Code §1.03(25)(B), the definition of motor vehicle includes
titled vehicles that are not manufactured for street use. How-
ever, Kawasaki challenges the idea that its utility vehicle could fall
within the parameters of this definition. According to its own re-
search, Kawasaki has determined that its utility vehicle is treated
by the Texas Department of Transportation, Vehicle Title and
Registration Division, in the same manner as a golf cart.

Under §502.284 of the Transportation Code, a golf cart must be
titled as a slow-moving vehicle if operated on the public streets,
unless it adheres to certain specific conditions. Kawasaki main-
tains that, although its utility vehicle occasionally has been reg-
istered as a slow-moving vehicle operated on public streets, the
vehicle was not manufactured to be operated on public streets or
highways. Therefore, it should not be included in the definition of
motor vehicle. Kawasaki further distinguishes this utility vehicle
from other off-road vehicles required to be titled in Texas, such
as ATVs, by emphasizing the fact that the Mule does not have
a saddle-type seat that allows it to be ridden like a motorcycle.
Also, it asserts in its petition that the Mule does not meet basic
safety requirements for street or highway use.

Since 1999, the Motor Vehicle Board staff has interpreted the
definition of "titled vehicle" under the Texas Motor Vehicle Com-
mission Code to include utility vehicles. As a consequence, re-
tail outlets of these vehicles are considered subject to regulation
under the Code and are required to maintain franchised dealer
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licenses to sell utility vehicles. Kawasaki asserts that many retail-
ers who sell utility vehicles are not motor vehicle dealers, but in-
stead retailers of general products or farm implements. As such,
it is burdensome for these retail stores to go to the added ex-
pense of applying for franchised motor vehicle dealer licenses.
Furthermore, Kawasaki claims that the regulation is not enforced
uniformly.

Kawasaki represents that the proposed new §103.15 will ben-
efit the public over the first five years it is in effect by reducing
the extent of regulation, and the expense to utility vehicle retail-
ers who are not otherwise qualified or required to maintain fran-
chised dealer licenses.

Brett Bray, Director, Motor Vehicle Board, has determined that
for the first five-year period the proposed sections are in effect,
there will be no fiscal implications for state or local government
as a result of enforcing or administering the sections.

Mr. Bray anticipates that there will be some indeterminate eco-
nomic savings to persons currently subject to regulation under
the Texas Motor Vehicle Commission Code. Mr. Bray also cer-
tifies that there will be no impact on local economies or overall
employment as a result of enforcing or administering the pro-
posed sections.

The Board requests comments from any interested person.
Comments (16 copies) may be submitted to Brett Bray, Director,
Motor Vehicle Board, Texas Department of Transportation,
P.O. Box 2293, Austin, Texas, 78768, (512) 416-4910. The
Motor Vehicle Board will consider adoption of the proposals
at its meeting on April 25, 2002. The deadline for receipt of
comments on the proposed amendments and new rule is 5:00
p.m. on April 5, 2002.

The amendments and new rule are proposed under the Texas
Motor Vehicle Commission Code, §3.06, which provides the
Board with authority to adopt rules as necessary and convenient
to effectuate the provisions of the Act and to govern practice
and procedure before the Agency.

Texas Motor Vehicle Commission Code §§1.03 and 4.01 are af-
fected by the proposed amendments and the proposed new rule.

§103.3. Amended License.
(a)-(c) (No change.)

(d) If a licensed new motor vehicle dealer changes or converts
from one type of business entity to another, the submission of a fran-
chise agreement in the name of the new entity is not required in con-
junction with an application. The franchise agreement on file with the
Board prior to the change or conversion of the dealer’s business entity
applies to the successor entity until the parties agree to replace the fran-
chise agreement.

(e) If a dealer adopts a plan of conversion under a state or fed-
eral law that allows one legal entity to be converted into another legal
entity, only an application to amend the license is necessary to be filed
with the Board. The franchise agreement on file with the Board contin-
ues to apply to the converted entity. If the entity change is accomplished
by any means other than conversion, a new application is required, sub-
ject to subsection (d) of this section.

§103.15. Exemption of Certain Vehicles from Definition of Motor Ve-
hicle.

Under Texas Motor Vehicle Commission Code §1.03(25)(B), the Board
construes the term "titled vehicle" to mean those types of vehicles that
are required to be registered and titled by the State for off-road use,
including off-road motorcycles and all-terrain vehicles. Vehicles such

as utility vehicles that are not intended for use on public streets and are
only registered and titled occasionally on an individual basis for limited
or restricted use on public streets as slow-moving vehicles or golf carts
will not be construed by the Board to be "titled vehicles" or "motor
vehicles" under Texas Motor Vehicle Commission Code §1.03(25)(B).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200978
Brett Bray
Director
Texas Motor Vehicle Board
Proposed date of adoption: April 25, 2002
For further information, please call: (512) 416-4899

♦ ♦ ♦
CHAPTER 105. ADVERTISING
16 TAC §105.10

The Texas Motor Vehicle Board proposes amendments to
§105.10(a), 105.10(c)(1), 105.10(c)(2) and 105.10(c)(3). The
rules provide guidelines for truthful and accurate practices in
the advertising of motor vehicles. The previously published pro-
posed amendments to §105.10(a), 105.10(c)(1), 105.10(c)(2),
and 105.10(c)(3) in the November 9, 2001, issue of the Texas
Register (26 TexReg 8969) are withdrawn and simultaneously
republished for consideration with changes to those previously
published concerning §105.10(a).

In section 105.10(a) the word "a" is replaced with the word "the
highest" to provide greater clarity. The proposed amendment
to §105.10(c)(2), Figure: 16 TAC 105.10(c)(2), clarifies the ex-
ample of acceptable dealer price advertising of rebate incen-
tives. It shows that the rebate must be subtracted from the ad-
vertised price to depict the ultimate sales price in an advertise-
ment. Amendments to 105.10(c)(1)and 105.10(c)(3) correct ty-
pographical errors in previous publications.

The purpose of proposing amendments to §105.10(a) is to pro-
vide needed clarification and definition, and address the issue of
bait and switch tactics utilized by some dealerships, that is, ad-
vertising one price, but then making higher offers to consumers
that respond to the advertisement. As written, the rule lends it-
self to such a practice. Amending the rule to refer to "the highest"
price instead of "a" price, makes the language more definitive.

Section 105.6 of the Board’s Advertising Rules states that "All
advertised statements shall be accurate, clear, and conspicu-
ous." The current language of §105.10(a) with the language "a"
price, does not meet that standard.

It has been suggested that adopting any language other than "a"
price would require dealers to sell only at the advertised price
and not allow consumers an opportunity to negotiate a lower-
than-advertised price. The converse to that position is that there
is no rule preventing consumers or dealers from negotiating a
transaction at a price lower than advertised. On the other hand,
a consumer is not going to negotiate upward from the advertised
price and the dealer might find it economically unsound to drop
the price lower than already advertised. The primary purpose of
advertising is to draw consumers to the dealership. To do so and
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remain competitive, the dealership is likely to advertise its lowest
available prices.

Regarding the situation in which a consumer trades in a vehicle
owing more than the vehicle is worth, a dealer is not allowed
under the Finance Code to alter the cash price of the vehicle.
Negative equity may be itemized separately in a retail installment
contract, but it cannot be added to the cash price. Thus, even
in a situation where the consumer owes money on a trade-in,
the advertised price must remain definite for the benefit of the
consumer.

Another suggestion to address this issue is to amend the per-
tinent language in subsection (a) to state, "When featuring an
advertised sale price of a new or used motor vehicle, the dealer
must be willing to sell the vehicle for such advertised price to any
retail buyer. The advertised sale price shall be the price before
the addition or subtraction of any other negotiated items such as
additional products or services, as well as the trade-in value, or
any special rebates only available to a selected portion of the
public." Other suggested language is, "When advertising a sales
price of a new or used motor vehicle, the dealer must be willing
to sell the vehicle for such advertised price, exclusive of a rebate,
to a retail buyer. A retail buyer may negotiate to purchase addi-
tional products or services as well as the trade-in value which
allows for the sales price to be higher or lower than the adver-
tised price."

The Board intends to consider this language and any other
suggestions that may be made as alternatives to the published
amendment, to address the issue of inhibiting bait and switch
advertising without hampering a dealer’s and purchaser’s ability
to negotiate a mutually agreeable transaction.

Brett Bray, Director, Motor Vehicle Division, has determined that
for the first five-year period the amendments are in effect there
will be no fiscal implication for state or local government as a
result of enforcing or administering the amendments.

Mr. Bray has also determined that for each of the first five years
the amendments are in effect, the public benefit anticipated from
enforcement of the proposed amendments will be stronger pro-
tection of the public and dealers from those dealers who engage
in false, deceptive or misleading practices, as well as better un-
derstanding by licensees required to comply with the rules. Mr.
Bray has also certified that there will be no impact on small busi-
nesses, local economies or overall employment as a result of
enforcing or administering the sections. Finally, Mr. Bray has
certified that there will be no economic costs for those persons
required to comply with the proposed amendments.

Comments on the proposed amendments may be submitted
to Brett Bray, Director, Motor Vehicle Division, P.O. Box 2293,
Austin, Texas 78768. The deadline for submitting comments
is April 5, 2002. Please submit sixteen copies. The Texas
Motor Vehicle Board will consider the adoption of the proposed
amendments at its meeting on April 25, 2002.

The amendments are proposed under the Texas Motor Vehicle
Commission Code, §3.06, which provides the Board with author-
ity to amend rules as necessary and convenient to effectuate the
provisions of this act.

Texas Motor Vehicle Commission Code §5.01A is affected by the
proposed amendments.

§105.10. Dealer Price Advertising.

(a) The featured sale price of a new or used motor vehicle,
when advertised, must be the highest [a] price for which a dealer is will-
ing to sell the advertised vehicle to any retail buyer. The only charges
that may be excluded from the advertised price are:

(1) any registration, certificate of title, license fees, or an
additional registration fee, if any, charged by a full service deputy as
provided by County Road and Bridge Act, §4.202(g);

(2) any taxes; and

(3) any other fees or charges that are allowed or prescribed
by law.

(b) A qualification may not be used when advertising the price
of a vehicle such as "with trade," "with acceptable trade," "with dealer-
arranged financing," "rebate assigned to dealer," or "with down pay-
ment."

(c) If a price advertisement discloses a rebate cash back or dis-
count savings claim, the price of the vehicle must be disclosed as well
as the price of the vehicle after deducting the incentive.

(1) If an advertisement discloses a discount savings claim,
this incentive must be disclosed as a deduction from the manufacturer’s
suggested retail price (MSRP). The following is an acceptable format
for advertising a price with a discount savings claim.
Figure: 16 TAC §105.10(c)(1)

(2) If an advertisement discloses a rebate, this incentive
must be disclosed as a deduction from the advertised price. The fol-
lowing is an acceptable format for advertising a price with a rebate.
Figure: 16 TAC §105.10(c)(2)

(3) If an advertisement discloses both a rebate and a dis-
count savings claim, the incentives must be disclosed as a deduction
from the manufacturer’s suggested retail price (MSRP). The following
is an acceptable format for advertising a price with a rebate and a dis-
count savings claim.
Figure: 16 TAC §105.10(c)(3)

(d) In the event that the manufacturer offers a discount on a
package of options then that discount should be disclosed above or prior
to the manufacturer’s suggested retail price (MSRP) with a total price
of the vehicle before option discounts. The following is an acceptable
format.
Figure: 16 TAC §105.10(d) (No change.)

(e) If a rebate is only available to a selected portion of the pub-
lic and not the public as a whole, the price should be disclosed as in
subsection (c) of this section first and then the nature of the limitation
and the amount of the limited rebate may be disclosed. The following
is an acceptable format.
Figure: 16 TAC §105.10(e) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200979
Brett Bray
Director
Texas Motor Vehicle Board
Proposed date of adoption: April 25, 2002
For further information, please call: (512) 416-4899

♦ ♦ ♦
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CHAPTER 107. WARRANTY PERFORMANCE
OBLIGATIONS
16 TAC §§107.6, 107.7, 107.8, 107.10

The Motor Vehicle Board of the Texas Department of Transporta-
tion proposes amendments to 16 TAC §§107.6, 107.7, 107.8,
and 107.10, Warranty Performance Obligations.

The proposed amendments clarify the procedure for the filing
of motions for rehearing related to contested case hearings
conducted under §§ 6.07 or 3.08 of the Texas Motor Vehicle
Commission Code (Vernon’s Texas Civil Statutes, art. 4413(36)
and (36a)). The proposed amendments also increase the useful
life of motorized vehicles, thereby decreasing the reasonable
allowance for use, and eliminate the 10% minimum reasonable
allowance for use for non-motorized or towable recreational
vehicles. Additionally the proposed changes delegate to the
director authority to hear motions to suspend enforcement of
final orders for complaints in which the director decided the
motions for rehearing. There are also two minor, non-substan-
tive, wording changes to clarify a sentence and to correct an
outdated reference.

Changes specific to each section:

The proposed amendment to §107.6 clarifies the wording to
make it clear that complaints satisfying either §3.08 or §6.07 will
be set for hearing, to include notification of the date, time, and
place of the hearing.

The proposed amendments to §107.7(5) and 107.7(7) direct all
motions for rehearing involving a complaint to the same decision
authority to avoid conflicting orders by different authorities.

The proposed amendments to §107.8(4) increase the expected
useful life of motorized vehicles to 120,000 miles to reflect the
improvements in vehicle quality since the 100,000 mile standard
was adopted in 1988. Additionally, the changes simplify the proof
requirements for vehicles having a useful life other than 120,000
miles.

The proposed amendment to §107.8(5) simplifies the proof re-
quirements for non-motorized or towable recreational vehicles
having a useful life other than 120 months and deletes the 10%
minimum reasonable allowance for use in the interest of fairness
to the consumer.

The proposed addition of paragraph §107.8(5)(C) makes a
change in the calculation of the reasonable allowance for use for
non-motorized or towable recreational vehicles by eliminating
the time the vehicle is out of service for repair because the
vehicle is unavailable for the complainant’s use.

The proposed addition of §107.10(7) directs all motions filed sub-
sequent to a decision on a motion for rehearing, including mo-
tions to suspend the enforcement of final orders for complaints,
to the same authority that decided the motion for rehearing.

Brett Bray, Director, Motor Vehicle Division has determined that
for the first five-year period the sections are in effect there will be
no fiscal implications for state or local governments as a result
of enforcing or administering the sections.

Mr. Bray has also determined that for each year of the first
five years the sections are in effect, the anticipated public ben-
efits are that the public will have a clearer understanding of the
process required to secure a review of decisions made by the
Motor Vehicle Board on complaints related to motor vehicle war-
ranty performance obligations. The public will also benefit by

recovering a greater percentage of the purchase price of motor-
ized and non-motorized vehicles or towable recreational vehicles
due to the increase in the useful life of motorized vehicles and
the elimination of the 10% minimum reasonable allowance for
use of non-motorized vehicles or towable recreational vehicles.

There will be no effect on small businesses. The anticipated
economic cost to persons required to comply with the sections
as amended is indeterminate but manufacturers, converters
and distributors of both motorized and non-motorized or towable
recreational vehicles will have some increased cost to reacquire,
repair and re-market lemon vehicles.

There will be no impact on local economies or overall employ-
ment as a result of these amendments.

Comments, in 16 copies, may be submitted to Brett Bray, Direc-
tor, Motor Vehicle Division, Texas Department of Transportation,
P.O. Box 2293, Austin, TX 78768, 512-416-4899. The Motor Ve-
hicle Board will consider adoption of the proposed amendments
at its meeting on April 25, 2002. The deadline for receipt of com-
ments on the proposed amendments is 5:00 p.m. on April 5,
2002.

The amendments are proposed under the Texas Motor Vehicle
Commission Code, §3.06 which provides that the Motor Vehicle
Board with the authority to adopt rules as necessary and conve-
nient to effectuate the provisions of the Act and to govern practice
and procedure before the agency.

Texas Motor Vehicle Commission Code §§ 3.08 and 6.07 are
affected by the proposed amendments.

§107.6. Hearings.

Complaints which satisfy the jurisdictional requirements of the Texas
Motor Vehicle Commission Code, §3.08(i) or [and] §6.07, will be set
for hearing and notification of the date, time, and place of the hearing
will be given to all parties by certified mail.

(1) - (11) (No change.)

§107.7. Contested Cases: Decisions and Final Orders.

To expedite the resolution of Texas Motor Vehicle Commission Code
§§3.08(i) and 6.07 cases, the director is authorized to conduct hearings
and issue final orders for the enforcement of these sections, including
the delegation of this duty to hearing officers. Review of the hearings
officers’ decisions and final orders shall be according to the procedures
as follows:

(1) - (4) (No change.)

(5) A motion for rehearing may be directed either to the
director or to the Board, as a body, at the election of the party filing
the motion. If the party filing the motion does not include a specific
request for a rehearing by the members of the Board, the motion shall be
deemed to be a request for a rehearing by the director. If more than one
party files a motion for rehearing, the first motion filed will determine
the decision authority for all motions.

(6) (No change.)

(7) If the director or the Board grants a motion for rehear-
ing, the parties will be notified by first class mail. A rehearing before
the director will be scheduled as promptly as possible. A rehearing be-
fore the Board will be scheduled at the earliest possible meeting of the
Board. After rehearing, the director or Board shall issue a final order
and any additional findings of fact or conclusions of law necessary to
support the decision or order. The director or the Board may also is-
sue an order granting the relief requested in a motion for rehearing or
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replies thereto without the need for a rehearing. Any motion for re-
hearing filed by the parties as a result of the rehearing will be directed
to the same decision authority as granted the motion. If a motion for
rehearing and the relief requested is denied, an order so stating will be
issued.

(8) (No change.)

§107.8. Decisions.

Unless otherwise indicated, this section applies to decisions made pur-
suant to Texas Motor Vehicle Commission Code §6.07. Decisions shall
give effect to the presumptions provided in the Texas Motor Vehicle
Commission Code §6.07(d), where applicable.

(1) - (3) (No change.)

(4) There is a rebuttable presumption that a motor vehicle
has a useful life of 120,000 miles. Except in cases where the prepon-
derance of the [clear and convincing] evidence shows that the vehi-
cle has a longer or shorter expected useful life than 120,000 [100,000]
miles, the reasonable allowance for the owner’s use of the vehicle shall
be that amount obtained by adding subparagraphs (A) and (B) of this
paragraph.[the following:]

(A) the product obtained by multiplying the purchase
price of the vehicle, as defined in paragraph (3) of this section, by a
fraction having as its denominator 120,000 [100,000] and having as its
numerator the number of miles that the vehicle traveled from the time
of delivery to the owner to the first report of the defect or condition
forming the basis of the repurchase order; and

(B) 50% of the product obtained by multiplying the pur-
chase price by a fraction having as its denominator 120,000 [100,000]
and having as its numerator the number of miles that the vehicle trav-
eled after the first report of the defect or condition forming the basis of
the repurchase order. The number of miles during the period covered
in this paragraph shall be determined from the date of the first report
of the defect or condition forming the basis of the repurchase order
through the date of the Board [TMVC] hearing.

(5) There is a rebuttable presumption that the useful life of
a towable recreational vehicle is 120 months. Except in cases where
the preponderance of the [clear and convincing] evidence shows that
the vehicle has a longer or shorter expected useful life than 120 months,
the reasonable allowance for the owner’s use of the towable recreational
vehicle shall be [the greater of 10% of the purchase price, as defined
in paragraph (3) of this section, or] that amount obtained by adding
subparagraphs (A) and (B) of this paragraph. [the following:]

(A) The product obtained by multiplying the purchase
price of the towable recreational vehicle, as defined in paragraph (3) of
this section, by a fraction having as it denominator 120 months, except
the denominator shall be 60 months, if the towable recreational vehicle
is occupied on a full time basis, and having as its numerator the number
of months from the time of delivery to the owner to the first report of
the defect or condition forming the basis of the repurchase order; and

(B) 50% of the product obtained by multiplying the pur-
chase price by a fraction having as its denominator 120 months, except
the denominator shall be 60 months, if the towable recreational vehicle
is occupied on a full time basis, and having as its numerator the number
of months of ownership after the first report of the defect or condition
forming the basis of the repurchase order. The number of months dur-
ing the period covered in this paragraph shall be determined from the
date of the first report of the defect or condition forming the basis of
the repurchase order through the date of the Board hearing.

(C) Any month or part of a month that the vehicle is out
of service for repair will be deducted from the numerator in determining

the reasonable allowance for use of a towable recreational vehicle in
this subsection.

(6) - (10) (No change.)

§107.10. Compliance with Order Granting Relief.

Compliance with the Board’s order will be monitored by the Board.

(1) - (6) (No change.)

(7) All subsequent motions within the Motor Vehicle
Board’s jurisdiction, including motions to suspend the enforcement of
a final order filed pursuant to the Texas Motor Vehicle Commission
Code, §7.01(f), will be directed to the same decision authority that
heard the motion for rehearing.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200977
Brett Bray
Director
Texas Motor Vehicle Board
Proposed date of adoption: April 25, 2002
For further information, please call: (512) 416-4899

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 9. TEXAS STATE BOARD OF
MEDICAL EXAMINERS

CHAPTER 184. SURGICAL ASSISTANTS
22 TAC §§184.1 - 184.16

The Texas State Board of Medical Examiners proposes new
§§184.1-184.16, concerning Surgical Assistants. The new
chapter is proposed as a result of HB 1183 of the 77th Leg-
islature requiring the board to license and regulate surgical
assistants.

Michele Shackelford, General Counsel, Texas State Board of
Medical Examiners, has determined that for the first five-year
period the sections are in effect there will be fiscal implications
to state or local government as a result of enforcing the rules
as proposed. The Fiscal impact to those individuals required to
comply is as follows: $300 for processing licensure application
and $200 for annual renewal. Revenue to state: FY02 estimated
at 500 applications x $300 = $150,000; FY03 estimated at 500
renewals x $200 = $100,000 + new applications which we are
unable to estimate at this time.

Ms. Shackelford also has determined that for each year of the
first five years the sections as proposed are in effect the public
benefit anticipated as a result of enforcing the sections will be the
licensing and regulation of surgical assistants. There will be no
effect on small businesses. There will be no effect to individuals
required to comply with the sections as proposed.

Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.
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The new sections are proposed under the authority of the Oc-
cupations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

The following are affected by the proposed new rules: Title 3,
Subtitle C, Tex. Occ. Code Ann. Chapter 206.

§184.1. Purpose.
The purpose of these rules is to create a system of licensing and regulat-
ing surgical assistants as a means to ensure the competency of surgical
assistants without a financial burden to the people of Texas. Further-
more, the purpose of these rules and regulations is to also encourage
the more effective utilization of the skills of physicians by enabling
them to delegate health care tasks to qualified surgical assistants. These
sections are not intended to, and shall not be construed to, restrict the
physician from delegating technical and clinical tasks to technicians,
other assistants, or employees who perform delegated tasks in a surgi-
cal setting and who are not rendering services as a surgical assistant or
identifying themselves as a surgical assistant. Nothing in these rules
and regulations shall be construed to relieve the supervising physician
of the professional or legal responsibility for the care and treatment of
his or her patients.

§184.2. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Act - Title 3, Subtitle C, Tex. Occ. Code Ann. Ch. 206.

(2) Address of record - The mailing address of each li-
censee or applicant as provided to the agency pursuant to the Act.

(3) Advisory committee - An informal advisory committee
to the board whose purpose is to advise the board regarding rules relat-
ing to the licensure, enforcement, and discipline of surgical assistants.

(4) APA - Administrative Procedure Act, Texas Govern-
ment Code, Chapter 2001 as amended.

(5) Applicant - A person seeking a surgical assistant license
from the board.

(6) Board - The Texas State Board of Medical Examiners.

(7) Delegating physician - A physician licensed by the
board who delegates, to a licensed surgical assistant, surgical assisting
and oversees and accepts responsibility for that surgical assisting.

(8) Direct supervision - supervision by a delegating physi-
cian who is physically present and personally directs delegated acts,
and remains immediately available in the operating room to respond to
any emergency until the patient is released from the operating room or
care and has been transferred to another physician.

(9) Submit - The term used to indicate that a completed
item has been actually received and date-stamped by the board along
with all required documentation and fees, if any.

(10) Surgical assistant - A person licensed as a surgical as-
sistant by the Texas State Board of Medical Examiners.

(11) Surgical or first assisting - providing aid under direct
supervision in exposure, hemostasis, and other intraoperative technical
functions that assist a physician in performing a safe operation with
optimal results for the patient, including the delegated authority to pro-
vide local infiltration or the topical application of a local anesthetic at
the operation site.

§184.3. Meetings.

(a) The advisory committee shall meet as requested by the
board to carry out the mandates of the Act.

(b) A meeting may be held by telephone conference call.

(c) Special meetings may be called by the president of the
board, by resolution of the board, or upon written request to the presid-
ing officer of the board signed by at least three members of the board.

(d) Advisory committee meetings shall, to the extent possible,
be conducted pursuant to the provisions of Robert’s Rules of Order
Newly Revised unless, by rule, the board adopts a different procedure.

(e) All issues requiring a vote of the committee shall be de-
cided by a simple majority of the members present.

§184.4. Qualifications for Licensure.

(a) Except as otherwise provided in this section, an individual
applying for licensure must:

(1) submit an application on forms approved by the board;

(2) pay the appropriate application fee;

(3) certify that the applicant is mentally and physically able
to function safely as a surgical assistant;

(4) not have a license, certification, or registration in this
state or from any other licensing authority or certifying professional
organization that is currently revoked, suspended, or subject to proba-
tion or other disciplinary action for cause;

(5) have no proceedings that have been instituted against
the applicant for the restriction, cancellation, suspension, or revocation
of certificate, license, or authority to practice surgical assisting in the
state, Canadian province, or uniformed service of the United States in
which it was issued;

(6) have no prosecution pending against the applicant in
any state, federal, or Canadian court for any offense that under the laws
of this state is a felony;

(7) be of good moral character;

(8) not have been convicted of a felony or a crime involving
moral turpitude;

(9) not use drugs or alcohol to an extent that affects the
applicant’s professional competency;

(10) not have engaged in fraud or deceit in applying for a
license;

(11) pass an independently evaluated surgical assistant ex-
amination approved by the board;

(12) have been awarded at least an associate’s degree other
than in a surgical assistant training program at a two or four year insti-
tution of higher education;

(13) have successfully completed an educational program
in surgical assisting or a substantially equivalent educational program.

(A) A surgical assistant program or a substantially
equivalent program is limited to the following:

(i) a surgical assistant program accredited by the
Commission on Accreditation of Allied Health Education Programs
(CAAHEP);

(ii) a medical school whereby the applicant can ver-
ify completion of basic and clinical sciences coursework;

(iii) an accredited registered nurse first assistant pro-
gram; and
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(iv) an accredited surgical physician assistant pro-
gram.

(B) The curriculum of a surgical assisting educational
program must include at a minimum the following courses:

(i) anatomy;

(ii) physiology;

(iii) basic pharmacology;

(iv) aseptic techniques;

(v) operative procedures;

(vi) chemistry;

(vii) microbiology;

(viii) pathophysiology; and

(ix) clinical service rotations, that either:

(I) are each 80 hours in length, in the following
areas:

(-a-) cardiovascular surgery;
(-b-) emergency medicine;
(-c-) general surgery;
(-d-) obstetrics and gynecology;
(-e-) orthopedics;
(-f-) outpatient medicine; and
(-g-) pediatrics; or

(II) meet the CAAHEP’s supervised clinical pre-
ceptorship guidelines.

(14) demonstrate to the satisfaction of the board the com-
pletion of full-time work experience performed in the United States un-
der the direct supervision of a physician licensed in the United States
consisting of at least 2,000 hours of performance as an assistant in sur-
gical procedures for the three years preceding the date of the applica-
tion. Applicants must demonstrate completion of at least 20 cases in
the following areas:

(A) general surgery;

(B) orthopedic surgery;

(C) peripheral vascular surgery;

(D) endoscopic procedures;

(15) be currently certified by a national certifying board
approved by the board; and

(16) submit to the board any other information the board
considers necessary to evaluate the applicant’s qualifications.

(b) An applicant who submits an application before September
1, 2002 must provide documentation that the applicant has passed an
examination required for certification by one of the following certifying
boards:

(1) American Board of Surgical Assistants;

(2) Association of Surgical Technologists; or

(3) National Surgical Assistant Association.

(c) An applicant who submits an application before September
1, 2002 and is unable to meet the educational requirements set out in
subsection (a)(12) (13) of this section must provide documentation that
the applicant:

(1) will complete before the third anniversary of the date
the license is issued under this chapter the following academic courses
approved by the board:

(A) anatomy;

(B) physiology;

(C) basic pharmacology;

(D) aseptic techniques;

(E) operative procedures;

(F) chemistry; and

(G) microbiology; or

(2) since September 30, 1995, has practiced full-time as a
surgical assistant in the United States under the direct supervision of a
physician licensed in the United States and has continuously been cer-
tified as a surgical assistant by one of the following national certifying
boards:

(A) American Board of Surgical Assistants;

(B) Association of Surgical Technologists; or

(C) National Surgical Assistant Association.

§184.5. Procedural Rules for Licensure Applicants.

(a) An applicant for licensure:

(1) whose documentation indicates any name other than the
name under which the applicant has applied must furnish proof of the
name change;

(2) whose application has been on file with the board in
excess of one year from the date of receipt, shall be considered inactive.
Any fees previously submitted with that application shall be forfeited.
Any further application procedure for licensure will require submission
of a new application and inclusion of the current licensure fee;

(3) who in any way falsifies the application may be re-
quired to appear before the board. It will be at the discretion of the
board whether or not the applicant will be issued a license;

(4) on whom adverse information is received by the board
may be required to appear before the board. It will be at the discretion
of the board whether or not the applicant will be issued a license;

(5) shall be required to comply with the board’s rules and
regulations which are in effect at the time the completed application
form and fee are received by the board;

(6) must have the application for licensure complete in ev-
ery detail at least 20 days prior to the board meeting at which the appli-
cant is considered for licensure. An applicant may qualify for a tem-
porary license prior to being considered by the board for licensure, as
required by §184.7 of this title (relating to Temporary Licensure); and

(7) must complete an oath swearing that the applicant has
submitted an accurate and complete application.

(b) An applicant for licensure who applies before September
1, 2002 must submit a preliminary application along with appropriate
application fees in order to qualify for the special eligibility provisions
under §206.205 of the Act and §§184.4 (b) and (c) of this title (relating
to Qualifications for Licensure).

(c) The executive director shall review each application for li-
censure and shall recommend to the board all applicants eligible for li-
censure. The executive director also shall report to the board the names
of all applicants determined to be ineligible for licensure, together with
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the reasons for each recommendation. An applicant deemed ineligi-
ble for licensure by the executive director may request review of such
recommendation by the board’s licensure committee within 20 days
of receipt of such notice, and the executive director may refer any ap-
plication to the licensure committee for a recommendation concerning
eligibility. If the committee finds the applicant ineligible for licensure,
such recommendation, together with the reasons, shall be submitted to
the board unless the applicant requests a hearing not later than the 20th
day after the date the applicant receives notice of the determination.
The hearing shall be before an administrative law judge of the State
Office of Administrative Hearings and shall comply with the Adminis-
trative Procedure Act and its subsequent amendments and the rules of
the State Office of Administrative Hearings and the board. The board
shall, after receiving the administrative law judge’s proposed findings
of fact and conclusions of law, determine the eligibility of the appli-
cant for licensure. A surgical assistant whose application for licensure
is denied by the board shall receive a written statement containing the
reasons for the board’s action. All reports received or gathered by the
board on each applicant are confidential and are not subject to disclo-
sure under the Public Information Act, Tex. Gov’t Code, Ch.552. The
board may disclose such reports to appropriate licensing authorities in
other states.

§184.6. Licensure Documentation.

(a) Original documents may include, but are not limited to,
those listed in subsections (b) and (c) of this section.

(b) Documentation required of all applicants for licensure.

(1) Birth Certificate/Proof of Age. Each applicant for li-
censure must provide a copy of a birth certificate and translation if
necessary to prove that the applicant is at least 21 years of age. In
instances where a birth certificate is not available the applicant must
provide copies of a passport or other suitable alternate documentation.

(2) Name change. Any applicant who submits documen-
tation showing a name other than the name under which the applicant
has applied must present copies of marriage licenses, divorce decrees,
or court orders stating the name change. In cases where the applicant’s
name has been changed by naturalization, the applicant should send the
original naturalization certificate by certified mail to the board office
for inspection.

(3) Examination scores. Each applicant for licensure must
have a certified transcript of grades submitted directly from the appro-
priate testing service to the board for all examinations used in Texas or
another state for licensure.

(4) Certification. All applicants must submit:

(A) a valid and current certificate from a board ap-
proved national certifying organization; and

(B) a certificate of successful completion of an educa-
tional program whose curriculum includes surgical assisting submitted
directly from the program on a form provided the board.

(5) Evaluations. All applicants must provide evaluations,
on forms provided by the board, of their professional affiliations for
the past five years or since graduation from an educational program, in
compliance with §184.4(a)(13) of this title (relating to Qualifications
for Licensure), whichever is the shorter period.

(6) Temporary license affidavit. Each applicant must sub-
mit a completed form, furnished by the board, titled "Temporary Li-
cense Affidavit" prior to the issuance of a temporary license.

(7) License verifications. Each applicant for licensure who
is licensed, registered, or certified in another state must have that state

submit directly to the board, on a form provided by the board, that the
applicant’s license, registration, or certification is current and in full
force and that the license, registration, or certification has not been re-
stricted, suspended, revoked or otherwise subject to disciplinary action.
The other state shall also include a description of any sanctions imposed
by or disciplinary matters pending in the state.

(c) Applicants may be required to submit other documentation,
which may include the following:

(1) Translations. Any document that is in a language other
than the English language will need to have a certified translation pre-
pared and a copy of the translation submitted with the translated docu-
ment.

(A) An official translation from the school or appropri-
ate agency attached to the foreign language transcript or other docu-
ment is acceptable.

(B) If a foreign document is received without a trans-
lation, the board will send the applicant a copy of the document to be
translated and returned to the board.

(C) Documents must be translated by a translation
agency who is a member of the American Translation Association or
a United States college or university official.

(D) The translation must be on the translator’s letter-
head, and the translator must verify that it is a "true word for word
translation" to the best of his/her knowledge, and that he/she is fluent
in the language translated, and is qualified to translate the document.

(E) The translation must be signed in the presence of a
notary public and then notarized. The translator’s name must be printed
below his/her signature. The notary public must use the phrase: "Sub-
scribed and Sworn this _______ day of ________, 20___." The notary
must then sign and date the translation, and affix his/her notary seal to
the document.

(2) Arrest records. If an applicant has ever been arrested
the applicant must request that the arresting authority submit to the
board copies of the arrest and arrest disposition.

(3) Inpatient treatment for alcohol/substance abuse or men-
tal illness. Each applicant that has been admitted to an inpatient facil-
ity within the last five years for treatment of alcohol/substance abuse
or mental illness must submit the following:

(A) applicant’s statement explaining the circumstances
of the hospitalization;

(B) all records, submitted directly from the inpatient fa-
cility;

(C) a statement from the applicant’s treating physi-
cian/psychotherapist as to diagnosis, prognosis, medications
prescribed, and follow-up treatment recommended; and

(D) a copy of any contracts signed with any licensing
authority, professional society or impaired practitioner committee.

(4) Outpatient treatment for alcohol/substance abuse or
mental illness. Each applicant that has been treated on an outpatient
basis within the past five years for alcohol/substance abuse must
submit the following:

(A) applicant’s statement explaining the circumstances
of the outpatient treatment;

(B) a statement from the applicant’s treating physi-
cian/psychotherapist as to diagnosis, prognosis, medications
prescribed, and follow-up treatment recommended; and
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(C) a copy of any contracts signed with any licensing
authority, professional society or impaired practitioners committee.

(5) Malpractice. If an applicant has ever been named in a
malpractice claim filed with any liability carrier or if an applicant has
ever been named in a malpractice suit, the applicant must:

(A) have each liability carrier complete a form fur-
nished by this board regarding each claim filed against the applicant’s
insurance;

(B) for each claim that becomes a malpractice suit, have
the attorney representing the applicant in each suit submit a letter to the
board explaining the allegation, relevant dates of the allegation, and
current status of the suit. If the suit has been closed, the attorney must
state the disposition of the suit, and if any money was paid, the amount
of the settlement. If such letter is not available, the applicant will be
required to furnish a notarized affidavit explaining why this letter can-
not be provided; and

(C) provide a statement composed by the applicant, ex-
plaining the circumstances pertaining to patient care in defense of the
allegations.

(6) Additional documentation. Additional documentation
may be required as is deemed necessary to facilitate the investigation
of any application for surgical assistant licensure.

§184.7. Temporary Licensure.
(a) The executive director of the board may issue a temporary

license to an applicant:

(1) whose completed application has been filed, processed,
and found to be in order; and

(2) who has met all other requirements for licensure under
the Act but is waiting for the next scheduled meeting of the board for
the license to be issued.

(b) A temporary license is valid for 100 days from the date
issued and may be extended for not more than an additional 30 days
after the expiration date of the initial temporary license.

§184.8. License Renewal.
(a) Surgical assistants licensed by the board shall register an-

nually and pay a fee. A surgical assistant may, on notification from the
board, renew an unexpired license by submitting a required form and
paying the required renewal fee to the board on or before the expiration
date of the license. The fee shall accompany a written application that
sets forth the licensee’s name, mailing address, residence, the address
of each of the licensee’s offices, and other necessary information pre-
scribed by the board.

(b) The board shall provide written notice to each practitioner
at the practitioner’s address of record at least 30 days prior to the expi-
ration date of the license.

(c) Within 30 days of a surgical assistant’s change of mailing,
residence or office address from the address on file with the board, a
surgical assistant shall notify the board in writing of such change.

(d) Falsification of an affidavit or submission of false informa-
tion to obtain renewal of a license shall subject a surgical assistant to
denial of the renewal and/or to discipline pursuant to §206.301 of the
Act.

(e) Practicing as a surgical assistant without an annual regis-
tration permit for the current year as provided for in the board’s rules
has the same force and effect as and is subject to all penalties of prac-
ticing as a surgical assistant without a license.

§184.9. Relicensure.

If a surgical assistant’s license has been expired for one year or longer,
the person may not renew the license. The surgical assistant may obtain
a new license by complying with the requirements and procedures for
obtaining an original license.

§184.10. Fees Related to the Renewal of Expired Licenses.

(a) If the renewal fee and completed application form are not
received on or before the expiration date of the license, the following
penalties will be imposed:

(1) one to 90 days late - one and one-half times the required
annual registration fee;

(2) 91 days to one year late - two times the required annual
registration fee;

(3) over one year late - licensee may not renew the license.

(b) The board shall not waive fees or penalties.

§184.11. Schedule of Fees.

(a) The board shall charge the following non-refundable, non-
transferable fees:

(1) Processing licensure application - $300;

(2) Temporary license - $50;

(3) Annual registration fee - $200;

(4) Duplicate license - $45.

(b) All licensure fees or penalties must be submitted in the
form of a check, money order or cashier’s check payable on or through
a United States bank. Fees and penalties are not refundable.

§184.12. Surgical Assistant Scope of Practice.

The practice of surgical assisting is limited to surgical assisting per-
formed under the direct supervision of a physician who delegates the
acts. A surgical assistant may practice in any place authorized by a del-
egating licensed physician, including, but not limited to a clinic, hos-
pital, ambulatory surgical center, or other institutional setting.

§184.13. Physician Supervision.

(a) Supervision shall be continuous, and shall require that the
delegating physician be physically present and immediately available
in the operating room to personally respond to any emergency until the
patient is released from the operating room or care has been transferred
to another physician. Telecommunication is insufficient for supervi-
sion purposes.

(b) It is the obligation of each team of physician(s) and surgical
assistant(s) to ensure that:

(1) the surgical assistant’s scope of practice is identified;

(2) delegation of medical tasks is appropriate to the surgical
assistant’s level of competence;

(3) the relationship between the members of the team is
defined;

(4) that the relationship of, and access to, the supervising
physician is defined;

(5) a process for evaluation of the surgical assistant’s per-
formance is established; and

(6) the surgical assistant’s license is not expired.

§184.14. Supervising Physician.

To be authorized to supervise a surgical assistant, a physician must be
currently licensed as a physician in this state by the medical board. The
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license must be unrestricted and active, and not under an order of the
board.

§184.15. Grounds for Denial of Licensure and for Disciplinary Ac-
tion.

The board may refuse to issue a license to any person and may, fol-
lowing notice of hearing as provided for in the APA, take disciplinary
action against any surgical assistant that:

(1) fraudulently or deceptively obtains or attempts to obtain
a license;

(2) fraudulently or deceptively uses a license;

(3) falsely represents that the person is a physician;

(4) violates the Act, or any rules relating to the practice of
surgical assisting;

(5) is convicted of a felony, or has imposition of deferred
adjudication or pre-trial diversion;

(6) habitually uses drugs or alcohol to the extent that, in
the opinion of the board, the person cannot safely perform as a surgical
assistant;

(7) has been adjudicated as mentally incompetent or has a
mental or physical condition that renders the person unable to safely
perform as a surgical assistant;

(8) has committed an act of moral turpitude. An act in-
volving moral turpitude shall be defined as an act involving baseness,
vileness, or depravity in the private and social duties one owes to others
or to society in general, or an act committed with knowing disregard
for justice, honesty, principles, or good morals;

(9) has acted in an unprofessional or dishonorable manner
that is likely to deceive, defraud, or injure any member of the public;

(10) has failed to practice as a surgical assistant in an ac-
ceptable manner consistent with public health and welfare;

(11) has committed any act that is in violation of the laws
of this state if the act is connected with practice as a surgical assistant; a
complaint, indictment, or conviction of a law violation is not necessary
for the enforcement of this provision. Proof of the commission of the
act while in practice as a surgical assistant or under the guise of practice
as a surgical assistant is sufficient for action by the board under this
section;

(12) has had the person’s license or other authorization to
practice as a surgical assistant suspended, revoked, or restricted or who
has had other disciplinary action taken by another state regarding prac-
tice as a surgical assistant or had disciplinary action taken by the uni-
formed services of the United States. A certified copy of the record of
the state or uniformed services of the United States taking the action is
conclusive evidence of it;

(13) unlawfully advertises in a false, misleading, or decep-
tive manner as defined by §101.201 of the Tex. Occ. Code;

(14) alters, with fraudulent intent, any surgical assistant li-
cense, certificate, or diploma;

(15) uses any surgical assistant license, certificate, or
diploma that has been fraudulently purchased, issued, or counterfeited
or that has been materially altered;

(16) directly or indirectly aids or abets the practice as a sur-
gical assistant by any person not duly licensed by the board to practice
as a surgical assistant;

(17) is removed or suspended or has disciplinary action
taken by his peers in any professional association or society, whether
the association or society is local, regional, state, or national in scope,
or is being disciplined by a licensed hospital or medical staff of a hos-
pital, including removal, suspension, limitation of privileges, or other
disciplinary action, if that action, in the opinion of the board, was based
on unprofessional conduct or professional incompetence that was likely
to harm the public. This action does not constitute state action on the
part of the association, society, or hospital medical staff;

(18) has repeated or recurring meritorious health care lia-
bility claims that in the opinion of the board evidence professional in-
competence likely to harm the public; or

(19) sexually abuses or exploits another person during the
licensee’s practice as a surgical assistant.

§184.16. Discipline of Surgical Assistants.

(a) The board, upon finding a surgical assistant has committed
any of the acts set forth in (184.15 of this title (relating to Grounds for
Denial of Licensure and for Disciplinary Action), shall enter an order
imposing one or more of the following:

(1) deny the person’s application for a license or other au-
thorization to practice as a surgical assistant;

(2) administer a public reprimand;

(3) order revocation, suspension, limitation, or restriction
of a surgical assistant’s license, or other authorization to practice as
a surgical assistant, including limiting the practice of the person to,
or excluding from the practice, one or more specified activities of the
practice as a surgical assistant or stipulating periodic board review;

(4) require a surgical assistant to submit to care, counsel-
ing, or treatment by a health care practitioner designated by the board;

(5) order the surgical assistant to perform public service;

(6) require the surgical assistant to complete additional
training;

(7) require the surgical assistant to participate in continuing
education programs; or

(8) assess an administrative penalty against the surgical as-
sistant.

(b) The board may stay enforcement of any order and place the
surgical assistant on probation. The board shall retain the right to vacate
the probationary stay and enforce the original order for noncompliance
with the terms of probation or to impose any other remedial measures
or sanctions authorized by subsection (a) of this section in addition to
or instead of enforcing the original order.

(c) A private nondisciplinary rehabilitation order may impose
one or more of the above board actions or such other actions as agreed
to by the board and the person subject to the order.

(d) The time period of an order shall be extended for any period
of time in which the person subject to an order subsequently resides or
practices outside this state or for any period during which the person’s
license is subsequently cancelled for nonpayment of licensure fees.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200969
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Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: March 31, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 185. PHYSICIAN ASSISTANTS
22 TAC §185.16

The Texas State Board of Medical Examiners proposes an
amendment to §185.16, concerning Supervising Physician. The
amendment is necessary to prohibit a physician assistant from
being supervised by a physician under a board order.

Michele Shackelford, General Counsel, Texas State Board of
Medical Examiners, has determined that for the first five-year
period the section is in effect there will be no fiscal implications
to state or local government as a result of enforcing the rule as
proposed.

Ms. Shackelford also has determined that for each year of the
first five years the section as proposed is in effect the public ben-
efit anticipated as a result of enforcing the section will be to pro-
hibit a physician assistant from being supervised by a physician
under a board order. There will be no effect on small businesses.
There will be no effect to individuals required to comply with the
section as proposed.

Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.

The amendment is proposed under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

The following are affected by the proposed amendment: Tex.
Occ. Code Ann., §§204.204, 204.205.

§185.16. Supervising Physician.
(a) To be authorized to supervise a physician assistant, a physi-

cian must:

(1) be currently licensed as a physician in this state by the
medical board. The license must be unrestricted and active [;] and may
not be under any order of the medical board.

(2) notify the board of the physician’s intent to supervise a
physician assistant; and

(3) submit a statement to the board that the physician will:

(A) supervise the physician assistant according to rules
adopted by the board; and

(B) retain professional and legal responsibility for the
care rendered by the physician assistant.

[(4) submit the name, Texas license number, and signature
of any alternate supervising physician(s).]

(b) A physician assistant may be supervised by an alternate su-
pervising physician in the absence of the supervising physician consis-
tent with this chapter, the Texas Medical Practice Act, Physician Assis-
tant Licensing Act, board rules, medical board rules, and any standing
orders or protocols established in accordance with these statutes and
rules.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200970
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: March 31, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 189. COMPLIANCE PROGRAM
22 TAC §§189.1 - 189.14

The Texas State Board of Medical Examiners proposes new
§§189.1-189.14, concerning Compliance Program. The new
chapter contains requirements and responsibilities for probation-
ers and the system for monitoring a probationer’s compliance.

Michele Shackelford, General Counsel, Texas State Board of
Medical Examiners, has determined that for the first five-year
period the sections are in effect there may be fiscal implications
as a result of enforcing the rules as proposed. There is a cost to
persons who must comply that is outlined in the terms of each
individual order. There is no additional cost incurred by state
government as a result of this rule.

Ms. Shackelford also has determined that for each year of the
first five years the sections as proposed are in effect the public
benefit anticipated as a result of enforcing the sections will be
requirements and responsibilities for probationers and the sys-
tem for monitoring a probationer’s compliance. There will be no
effect on small businesses. There will be no effect to individuals
required to comply with the sections as proposed.

Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.

The new sections are proposed under the authority of the Oc-
cupations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

The following are affected by the proposed new sections: Tex.
Occ. Code Ann., §164.010.

§189.1. Purpose and Scope.

(a) Purpose. The purposes of this chapter are:

(1) to establish requirements and responsibilities for a pro-
bationer who is under an order of the board; and

(2) to establish a system of monitoring a probationer’s
compliance with the terms and conditions of an order of the board.

(b) Scope.

(1) This chapter shall govern the enforcement of all orders
of the board.
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(2) This chapter shall not be construed so as to enlarge, di-
minish, modify, or otherwise alter the jurisdiction, powers, or authority
of the board, board staff, or the substantive rights of any person.

§189.2. Definitions.

(a) Act - Title 3, Subtitle B, Chapter 151-165, Tex Occ. Code
Ann. for physicians; Title 3, Subtitle C, Chapter. 204, Tex Occ. Code
Ann. for physician assistants; Title 3 Subtitle C, Chapter 206, Tex Occ.
Code Ann. for surgical assistants; and Title 3, Subtitle C, Chapter 205,
Tex Occ. Code Ann. for acupuncturists.

(b) Address of record - The mailing address of each proba-
tioner as provided to the board pursuant to the Act.

(c) Agency - The divisions, departments, and employees of the
Texas State Board of Medical Examiners, the Texas State Board of
Physician Assistant Examiners, and the Texas State Board of Acupunc-
ture Examiners.

(d) Agency representative - A compliance officer, other agency
staff, board member, or agent of the agency.

(e) APA - The Administrative Procedures Act, Tex. Govt.
Code, Chapter 2001 as amended.

(f) Authorized representative - An attorney of record or any
other person who has been designated in writing by a party to represent
the party at a board proceeding

(g) Board - the appointed members of the Board of Medical
Examiners for physicians and surgical assistants, the Board of Physi-
cian Assistants for physicians assistants, and the Board of Acupuncture
for acupuncturists.

(h) Board representative - a board member or district review
committee member who sits on a panel at a proceeding to determine
compliance with an order.

(i) Chief of compliance - The agency staff person who super-
vises the agency compliance program.

(j) Compliance officer - An employee of the agency assigned
to each probationer to investigate a probationer’s compliance with the
terms and conditions of an order.

(k) Group practice - Any business entity including a partner-
ship, professional association, professional limited liability company,
or other entity allowed by state law and established for the purpose of
practicing medicine in which two or more physicians licensed in Texas
are members of the practice.

(l) Institutional setting - A medical facility established by a
governmental entity, non-profit organization, or educational institution
that has a permanent staff, including full-time physician employees,
by-laws, and an internal governing structure for the operation of the
facility for the purpose of practicing medicine.

(m) Licensee - A person to whom the board has issued a li-
cense, permit, certificate, approved registration, or similar form of per-
mission authorized by law.

(n) Modification/termination hearing - a hearing before board
representatives conducted upon the written request of a probationer for
the modification of one or more terms and conditions of an order, the
termination of an order prior to the prescribed termination of an order,
or the reinstatement of a license following a suspension.

(o) Monitoring physician - A licensed Texas physician who
meets the requirements as set out in §189.11 of this title (relating to
Process for Approval of Physicians, Other Professionals, Group Prac-
tices and Institutional Settings) and who conducts onsite reviews of a

probationer’s practice site on a periodic basis for the purpose of mon-
itoring and educating a probationer, and periodically reports in writ-
ing to the board on the probationer’s medical practice and practice of
medicine as stipulated by an order.

(p) Order - An agreed order, final order of the board, rehabilita-
tion order, or other order approved by the board that requires an agency
representative to monitor a probationer’s compliance with the order’s
terms and conditions.

(q) Probation appearance - An appearance by a probationer at
an informal board proceeding before board representatives to discuss a
probationer’s compliance with an order.

(r) Probationer - A licensee who is under an order.

(s) Proctor - A licensed Texas physician who meets the re-
quirements as set out in §189.11 of this title (relating to Process for
Approval of Physicians, Other Professionals, Group Practices and In-
stitutional Settings) and who physically and actually works with and
oversees a probationer’s practice of medicine on a daily basis and pe-
riodically reports in writing to the board on the probationer’s medical
practice and practice of medicine as stipulated by an order.

(t) SOAH - The State Office of Administrative Hearings

(u) Supervising physician - A licensed Texas physician who
meets the requirements as set out in §189.11 of this title (relating to
Process for Approval of Physicians, Other Professionals, Group Prac-
tices and Institutional Settings) and who is physically present at a pro-
bationer’s practice on a daily basis in order to evaluate, educate, and
provide guidance regarding the probationer’s practice of medicine; and
periodically reports in writing to the board on probationer’s medical
practice and practice of medicine as stipulated by an order.

§189.3. Responsibilities of Probationers.
(a) Comply with Terms and Conditions of Order. A proba-

tioner must comply with all terms and conditions of his or her order.
If a probationer fails to comply with the terms and conditions of an
order, the probationer shall be subject to agency review and action for
non-compliance as set out in §189.8 of the title (relating to Procedures
Concerning Non-Compliance).

(b) Document Continuing Medical Education (CME).

(1) A probationer is solely responsible for providing ac-
ceptable documentation to demonstrate compliance with CME or other
educational requirements under an order.

(2) The following documentation will be acceptable to
demonstrate compliance with CME requirements under an order:

(A) a certificate of completion from any formal CME
course taken as defined under §166.2(a)(1) of this title (relating to Con-
tinuing Medical Education);

(B) a letter from the presenter(s) on letterhead sent di-
rectly from the author of the letter to the agency; or

(C) a report of CME activities provided directly to the
agency by a third party testing entity accredited by Accreditation Coun-
cil for Continuing Medical Education and approved by the American
Medical Association or American Osteopathic Association.

(3) The following documentation is not acceptable to
demonstrate compliance with a CME or other educational requirement:

(A) a copy of attendance form;

(B) answers from tests taken;

(C) a letter sent by a probationer from an individual stat-
ing that the probationer was at a class; or
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(D) a listing of CME/ethics courses taken.

(c) Ensure Submission of Third Party Reports.

(1) A probationer is solely responsible for ensuring that all
reports are timely submitted to the agency by third parties.

(2) In order to avoid a finding of non-compliance, a pro-
bationer must present evidence that the probationer made good faith
efforts to ensure the timely submission of reports to the agency from
third parties. Evidence may include, but is not limited to:

(A) copies of certified letter(s) with proof of mail re-
ceipt, air-bill or shipping document receipt attached, which were sent
directly to the third party requesting the report or document;

(B) a copy of a receipt of payments for services ren-
dered by third parties; or

(C) objective evidence that the probationer has at-
tempted to have a report submitted to the agency.

(3) If the agency does not receive reports after a probationer
has made good faith efforts to ensure such documentation is submitted
by an approved third party, the Executive Director of the agency has
the authority to revoke approval of that third party.

§189.4. Limitations on Physician Probationer’s Practice.

(a) A probationer is not authorized to supervise a physician
assistant, advanced practice nurse, or surgical assistant unless expressly
permitted under the probationer’s order.

(b) A probationer may not delegate prescriptive authority to a
physician assistant or advanced practice nurse unless expressly permit-
ted under the probationer’s order.

(c) A finding that a probationer has violated or attempted to
violate subsections (a) and (b) of this section shall be considered un-
professional and dishonorable conduct likely to deceive, defraud or in-
jure the public and is a violation of the Act.

§189.5. Compliance Visits and Communications.

(a) Agency representatives shall make random and unan-
nounced visits with a probationer at a probationer’s practice location,
residence, or other location to investigate compliance with an order.

(b) Agency representatives shall determine the time, date, and
location of all visits. A probationer must submit to random unan-
nounced visits. A probationer or a probationer’s authorized represen-
tative may not request to meet at specific times, dates, or locations.

(c) While agency representatives will focus on assuring the
confidentiality of rehabilitation orders, agency representatives investi-
gating a probationer’s compliance with a rehabilitation order may com-
municate with third parties. Agency representatives shall not discuss
the existence of an order, findings of fact, conclusions of law, or the
terms and conditions of the order with persons to whom the order does
not authorize disclosure. This does not preclude agency representatives
from communicating that they are employees of the board.

§189.6. Probation Appearances.

(a) Written notice directing a probationer to appear for a pro-
bation appearance shall be mailed no less than 10 days before the sched-
uled probation appearance to the probationer’s address of record.

(b) A probationer shall be required to make probation appear-
ances as stipulated in an order unless waived by the board.

(c) Upon recommendation of the executive director, the board
may, with just cause, waive probation appearances required under the
terms and conditions of an order. Just cause includes, but is not limited

to, a probationer being in full compliance with the terms and conditions
set forth in an order since the last anniversary date of the order.

§189.7. Modification/Termination Hearings.
(a) A request for a modification/termination hearing or rein-

statement hearing must be submitted in writing by the probationer. The
writing must specifically detail the requested desired action.

(b) If a probationer is determined to be eligible for a hearing
according to the order, §187.43 of this title (relating to Proceedings for
the Modification/Termination of Agreed Orders and Disciplinary Or-
ders), and Chapter 167 of this title (relating to Reinstatement and Reis-
suance), a date and time for the hearing shall be set and the probationer
shall be notified in writing.

(c) If the probationer desires to submit evidence for consider-
ation by the board’s representatives, the probationer must provide at
least three copies of all evidence no less than ten calendar days prior
to the hearing. The board’s representatives may refuse to consider ev-
idence not timely submitted.

(d) When considering a modification, termination, or
reinstatement request, the board’s representatives shall make a
determination if the probationer is eligible for the request pursuant
to §187.43(d) of this title (relating to Proceedings for the Modifica-
tion/Termination of Agreed Orders and Disciplinary Orders) and/or
Chapter 167 of this title (relating to Reinstatement and Reissuance).

(e) When considering a modification, termination, or reinstate-
ment request, the board’s representatives may also consider:

(1) evidence presented by probationer;

(2) the existence of pending investigations;

(3) past compliance with the order;

(4) the existence of prior orders; and

(5) any information or evidence the board’s representatives
deem necessary to make an informed decision.

(f) If a probationer is requesting a reinstatement hearing, the
probationer must submit evidence of completion of any required stip-
ulations prior to the hearing being set.

(g) In addition to requirements, set forth in §167.2 of this ti-
tle (relating to Informal Disposition of Requests for Reinstatement) a
probationer requesting reinstatement of a license must prove that the
probationer is mentally, physically, clinically, and otherwise compe-
tent to return to the practice of medicine.

(h) The decision to modify or terminate all or any part of an
order is at the sole discretion of the board unless otherwise specified in
the order.

§189.8. Procedures Concerning Non-compliance.
(a) A finding that a probationer is in non-compliance with the

terms and conditions of the probationer’s order may be made by the
board’s representatives at the conclusion of a probation appearance or
by the executive director.

(b) A finding of non-compliance shall be considered unprofes-
sional or dishonorable conduct likely to deceive, defraud, or injure the
public and is a violation of the Act.

(c) Non-compliance includes, but is not limited to:

(1) Failure to comply with a term or condition in an order;

(2) Failure to cooperate with agency representatives;

(3) Failure to promptly respond to communications by
agency representatives;
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(4) Failure to comply with deadlines set forth in an order or
established by agency representatives for the purpose of enforcement
of an order;

(5) Failure to timely submit documents required as a term
or condition of an order;

(6) Failure to release documents as requested by agency
representatives;

(7) Failure and/or refusal to meet with and discuss compli-
ance matters with agency representatives during any compliance visit;

(8) Interference by probationer or agents of probationer
that compromises and/or prevents agency representatives from fulfill-
ing duties and responsibilities as set by an order, rule, or statute during
a compliance visit; and

(9) Any expression by word or deed, either directly or in-
directly, to agency representatives that a reasonable person would find
as harassing, insulting, disrespectful, or rude.

(d) Upon a finding of non-compliance, due process will be ex-
tended to a probationer in accordance with the Act and the probationer
shall be invited to attend a probationer show compliance proceeding as
set forth in §187.44 of this title (relating to Probationer Show Compli-
ance Proceedings).

(e) In lieu of a probationary show compliance proceeding and
in order to resolve violations of an order, a probationer may waive his
or her rights to a hearing as provided under the Act, §187.44 of this title
(relating to Probationer Show Compliance Proceedings), and the APA,
and accept a settlement agreement proposed by the chief of compliance
with the approval of the executive director.

§189.9. Grounds for Temporary Suspension or Automatic Suspension
of Probationers.

Certain violations of an order by a probationer are of such a nature that
the continuation in practice by the probationer shall be considered a
continuing threat to the public welfare. Such violation is grounds for
a temporary suspension hearing as provided under §187.41 of this ti-
tle (relating to Temporary Suspensions) or for automatic suspension
pursuant to terms and conditions of the probationer’s order. Such vio-
lations include, but are not limited to:

(1) failure to pass the Special Purpose Examination within
the required number of attempts;

(2) failure to pass the Medical Jurisprudence Examination
within the required number of attempts;

(3) testing positive for a prohibited substance;

(4) failure to timely submit to a drug and/or alcohol screen;

(5) refusal to submit to a drug and/or alcohol screen; and

(6) any attempt to circumvent or tamper with the accuracy
of a drug and/or alcohol screen.

§189.10. Drug Screens.

(a) If the terms and conditions of an order provide for the
screening of a prohibited substance, the probationer shall be screened
by urine, blood, hair, breath, or other scientifically acceptable means
to test for prohibited substances within a prescribed time period.

(b) Random testing is mandated. Agency representatives shall
not make appointments or schedule times to collect screens.

(c) The probationer must submit to the screen within the pre-
scribed time period.

(d) Probationers may not prospectively request copies of
screens. The agency does not accept a standing request for copies of
all drug screens. Upon receipt of written request, a copy of a screen
may be forwarded only to a probationer or a probationer’s authorized
representative.

(e) The selection of any drug screening panel or screening
method is at the sole discretion of the board and may be changed
without prior notice to the probationer.

(f) The probationer is responsible for all costs related to drug
screens.

§189.11. Process for Approval of Physicians, Other Professionals,
Group Practices and Institutional Settings.

(a) Any approval of a physician or other professional to serve
as a proctor, monitor, or supervisor or the approval of a group practice
or institutional setting required by an order shall be given by the exec-
utive director or his or her designee.

(b) Approval of a physician or other professional required by
an order must meet all of the following criteria:

(1) board certification by a board certifying organization
that meets the requirements of §164.4 of this title (relating to Board
Certification);

(2) no economic relationship with probationer;

(3) no direct personal relationship with probationer;

(4) no more than three medical malpractice suits filed
and/or pending against the physician or other professional within a
five year period;

(5) no more than three resolved investigations by the board
against the physician or other professional within a five year period;
and

(6) no disciplinary history, pending investigations, or for-
mal SOAH complaints with the board.

(c) The criteria for approval of a group practice or institutional
setting required by an order may include a review of the physicians
connected with the group practice or institutional setting utilizing the
criteria set forth in subsection (b) of this section.

(d) The executive director or his or her designee may consider
other factors in addition to those listed in subsection (b) of this section.

§189.12. Suspended licenses.

A probationer whose license has been suspended by the board remains
under the jurisdiction of the board and must comply with Chapter 166
of this title (relating to Physician Registration). Failure to do so may
lead to cancellation of probationer’s license for non-payment.

§189.13. Investigative Reports.

All reports created by agency representatives while investigating a pro-
bationer’s compliance with an order are investigative reports as defined
by the Act.

§189.14. Receipt of Probationer’s Address of Record and Contact In-
formation.

(a) A probationer must maintain an address of record with the
agency.

(b) In addition to the requirements set out in subsection (a)
of this section, a probationer must provide current up to date contact
information to the agency. Such contact information shall include, all
the following information applicable to the probationer:
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(1) Mailing address;

(2) Home address;

(3) Work address;

(4) Home telephone number;

(5) Work telephone number;

(6) Mobile pager number;

(7) Cellular telephone number; and

(8) Electronic mail address.

(c) Any change to the contact information listed under sub-
section (b) of this section must be reported to the agency within ten
calendar days after the effective date of the change.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200971
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: March 31, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 193. STANDING DELEGATION
ORDERS
22 TAC §193.6

The Texas State Board of Medical Examiners proposes an
amendment to §193.6, concerning designation of prescriptive
authority to alternative practice sites. The amendment is
necessary as a result of SB 1166.

Michele Shackelford, General Counsel, Texas State Board of
Medical Examiners, has determined that for the first five-year
period the section is in effect there will be no fiscal implications
to state or local government as a result of enforcing the rule as
proposed.

Ms. Shackelford also has determined that for each year of the
first five years the section as proposed is in effect the public ben-
efit anticipated as a result of enforcing the section will be compli-
ance with SB 1166. There will be no effect on small businesses.
There will be no effect to individuals required to comply with the
section as proposed.

Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.

The amendment is proposed under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

The following are affected by the proposed amendment: Tex.
Occ. Code Ann., §§157.051, 157.052, 157.053, 157.054,
157.055, 157.056, 157.057, 157.058, 157.059, 157.060.

§193.6. Delegation of the Carrying Out or Signing of Prescription
Drug Orders to Physician Assistants and Advanced Practice Nurses.

(a) Purpose. The purpose of this section is to provide guide-
lines for implementation of the Medical Practice Act ("the Act"), Texas
Occupations Code Annotated, §§157.051-157.060, which provide for
the use by physicians of standing delegation orders, standing medical
orders, physician’s orders [order], or other orders or protocols in del-
egating authority to physician assistants or advanced practice nurses
at a site [sites] serving medically underserved populations, at a physi-
cian’s primary practice or alternate practice site, or at a facility-based
practice site. [described in subsection (j) of this section. In accord
with Texas Occupations Code Annotated, §§157.051-157.060,] This
section establishes minimum standards for supervision by physicians
when delegating prescriptive authority to physician assistants and ad-
vanced practice nurses at such sites. [this section establishes minimum
standards for supervision by physicians of physician assistants and ad-
vanced practice nurses for provision of services at such sites.] This sec-
tion also provides for the signing of a prescription by an advanced prac-
tice nurse or a physician assistant after the person has been designated
by the delegating physician as a person delegated to sign a prescription
[and for the use of prescriptions pre-signed by the supervising physi-
cian] which may be carried out by a physician assistant or advanced
practice nurse according to protocols. Such protocols may authorize
diagnosis of the patient’s condition and treatment, including prescrip-
tion of dangerous drugs. Proper use of protocols allows integration of
clinical data gathered by the physician assistant or advanced practice
nurse. Neither the [Medical Practice] Act, [Texas Occupations Code
Annotated], §157.051-157.060, nor these rules authorize the exercise
of independent medical judgment by physician assistants or advanced
practice nurses, and the delegating [supervising] physician remains re-
sponsible to the board and to his or her patients for acts performed
under the physician’s delegated authority. Advanced practice nurses
and physician assistants remain professionally responsible for acts per-
formed under the scope and authority of their own licenses.

[(b) Physician supervision at site serving medically under-
served populations. Physician supervision of a physician assistant
or advanced practice nurse at a site serving a medically underserved
population will be adequate if a delegating physician:]

[(1) receives a daily status report to be conveyed in person,
by telephone, or by radio from the advanced practice nurse or physician
assistant on any complications or problems encountered that are not
covered by a protocol;]

[(2) visits the clinic in person at least once every ten busi-
ness days during regular business hours during which the advanced
practice nurse or physician assistant is on site providing care, to ob-
serve and to provide medical direction and consultation to include, but
not be limited to:]

[(A) reviewing with the physician assistant or advanced
practice nurse case histories of patients with problems or complications
encountered;]

[(B) personally diagnosing or treating patients requir-
ing physician follow-up;]

[(C) verifying that patient care is provided by the clinic
in accordance with a written quality assurance plan on file at the clinic,
which includes a random review and countersignature of at least 10%
of the patient charts by the supervising physician;]

[(3) is available by telephone or direct telecommunication
for consultation, assistance with medical emergencies, or patient refer-
rals.]
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[(4) is responsible for the formulation or approval of such
physician’s orders, standing medical orders, standing delegation or-
ders, or other orders or protocols and periodically reviews such orders
and the services provided patients under such orders.]

[(c) Documentation of supervision. If the physician assistant
or advanced practice nurse is located at a site other than the site where
the physician spends the majority of the physician’s time, physician
supervision shall be documented through a log kept at the clinic where
the physician assistant or advanced practice nurse is located. The log
will include the names or identification numbers of patients discussed
during the daily status reports, the times when the physician is on site,
and a summary of what the physician did while on site. Said summary
shall include a description of the quality assurance activities conducted
and the names of any patients seen or whose case histories were re-
viewed with the physician assistant or advanced practice nurse. The
supervising physician shall sign each log at the conclusion of each site
visit. A log is not required if the physician assistant or advanced prac-
tice nurse is permanently located with the physician at a site where the
physician spends the majority of the physician’s time.]

[(d) Alternate physicians. If a delegating physician will be
unavailable to supervise the physician assistant or advanced practice
nurse as required by this section, arrangements shall be made for an-
other physician to provide that supervision. The physician providing
that supervision shall affirm in writing that he or she is familiar with
the protocols or standing delegation orders in use at the clinic and is ac-
countable for adequately supervising care provided pursuant to those
protocols or standing delegation orders by fulfilling the requirements
for registration as an alternate supervising physician as detailed in rules
of the Texas State Board of Physician Assistant Examiners, 22 Texas
Administrative Code, Chapter 185.of this title (relating to Physician
Assistants).]

[(e) Supervision of clinics. A physician may not supervise
more than three clinics without approval of the board. A physician
may not supervise any number of clinics with combined regular busi-
ness hours exceeding 150 concurrent hours per week without approval
of the board.]

[(f) Exceptions to patient chart review. Exceptions to the per-
centage of patient chart reviews required by subsection (b)(2)(C) of this
section and the provisions of subsection (e) of this section relating to the
number of clinics or clinic hours supervised may be made by the board
upon special request by a delegating physician. Such a request shall
state the special circumstances and needs prompting the exception, the
names and locations of the clinics and/or hours to be supervised, and a
plan of supervision. In granting an exception, the board shall state the
percentage of charts that must be reviewed and/or the number of clinics
or the combined clinic hours that can be supervised.]

(b) [(g)] Delegation of prescriptive authority at site serving un-
derserved populations.

(1) Acts that may be delegated. At a site serving a medi-
cally underserved population, a physician authorized by the board may
delegate to a physician assistant or an advanced practice nurse the act
or acts of administering, providing, or carrying out or signing a pre-
scription drug order as authorized through physician’s orders, standing
medical orders, standing delegation orders, or other orders or proto-
cols as defined by the board. Providing and carrying out or signing a
prescription drug order under this subdivision is limited to dangerous
drugs and shall comply with other applicable laws. [A physician may
delegate to a physician assistant or advanced practice nurse the act or

acts of administering, providing, or carrying out or signing a prescrip-
tion drug order as authorized by the physician through physician’s or-
ders, standing medical orders, standing delegation orders, or other or-
ders or protocols as defined by the board in treating patients at a site
serving a medically underserved population. The prescription forms
itself shall comply with applicable rules adopted by the Texas State
Board of Pharmacy. Prescriptions issued pursuant to this section may
only be written for dangerous drugs. No prescriptions for controlled
substances may be authorized or issued. An appropriate signature on
one of the two signature lines on the prescription shall convey instruc-
tions to a pharmacist regarding the pharmacist’s authority to dispense
a generically equivalent drug, if available. If the physician assistant or
advanced practice nurse authorizes generic substitution, the protocol
shall provide direction to the physician assistant or advanced practice
nurse as to whether and under what circumstances product selection
will be permitted by a pharmacist. A delegating physician is responsi-
ble for devising and enforcing a system to account for and monitor the
issuance of prescriptions under his supervision.]

(2) Physician supervision at site serving medically under-
served populations. Physician supervision of a physician assistant or
an advanced practice nurse at a site serving a medically underserved
population will be adequate if a delegating physician:

(A) receives a daily status report to be conveyed in per-
son, by telephone, or by radio from the advanced practice nurse or
physician assistant on any complications or problems encountered that
are not covered by a protocol;

(B) visits the clinic in person at least once every ten
business days during regular business hours during which the advanced
practice nurse or physician assistant is on site providing care, in order
to observe and provide medical direction and consultation to include,
but not be limited to:

(i) reviewing with the physician assistant or ad-
vanced practice nurse the case histories of patients with problems or
complications encountered;

(ii) personally diagnosing or treating patients requir-
ing physician follow-up; and

(iii) verifying that patient care is provided by the
clinic in accordance with a written quality assurance plan on file at
the clinic, which includes a random review and countersignature of at
least 10% of the patient charts by the physician;

(C) is available by telephone or direct telecommunica-
tion for consultation, assistance with medical emergencies, or patient
referrals; and

(D) is responsible for the formulation or approval of
such physician’s orders, standing medical orders, standing delegation
orders, or other orders or protocols and periodically reviews such or-
ders and the services provided to patients under such orders.

(3) Supervision of clinics. A physician may not supervise
more than three clinics serving medically underserved populations
without approval of the board. A physician may not supervise any
number of clinics with combined regular business hours exceeding
150 concurrent hours per week without approval of the board.

[(h) Violations. Violation of this section by the supervising
physician may result in a refusal to approve supervision or cancella-
tion of the physician’s authority to supervise a physician assistant or
advanced practice nurse under this section. Violation of this section
may also subject the physician to disciplinary action as provided by the
Medical Practice Act, Texas Occupations Code Annotated, §164.001,
for violation of Texas Occupations Code Annotated, §164.051. If an
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advanced practice nurse violates this section or the Medical Practice
Act, Texas Occupations Code Annotated, §§157.051-157.060, the
board shall promptly notify the Texas Board of Nurse Examiners of
the alleged violation. If a physician assistant violates this section
or the Medical Practice Act, Texas Occupations Code Annotated,
§§157.051-157.060, the board shall promptly notify the Texas State
Board of Physician Assistant Examiners.]

(c) [(i)] Delegation of prescriptive authority at primary prac-
tice site.

(1) "Primary practice site" means:

(A) the practice location where the physician spends the
majority of the physician’s time;

(B) a licensed hospital, long-term care facility, or adult
care center where both the physician and the physician assistant or ad-
vanced practice nurse are authorized to practice;

(C) a clinic operated by or for the benefit of a public
school district for the purpose of providing care to the students of that
district and the siblings of those students, if consent to treatment at
that clinic is obtained in a manner that complies with the Family Code,
Chapter 32;

(D) an established patient’s residence; or

(E) where the physician is physically present with the
physician assistant or advanced practice nurse.

(2) Acts that may be delegated. At a physician’s primary
practice site [or a location as described by subsection (j) of this sec-
tion], a licensed physician authorized [licensed] by the board may dele-
gate to a physician assistant or an advanced practice nurse acting under
adequate physician supervision the act or acts of administering, pro-
viding, carrying out or signing a prescription drug order as authorized
through physician’s orders, standing medical orders, standing delega-
tion orders, or other orders or protocols as defined by the board. Pro-
viding and carrying out or signing a prescription drug order under this
subdivision is limited to dangerous drugs and shall comply with other
applicable laws.

(3) Physician supervision. Physician supervision of the
carrying out and signing of prescription drug orders shall conform to
what a reasonable, prudent physician would find consistent with sound
medical judgment but may vary with the education and experience of
the advanced practice nurse or physician assistant. A physician shall
provide continuous supervision, but the constant physical presence of
the physician is not required.

(4) [(1)] Additional limitations. A physician’s authority to
delegate the carrying out or signing of a prescription drug order [at his
primary practice site] under this subsection [section] is limited to:

(A) three physician assistants or advanced practice
nurses or their full-time equivalents practicing at the physician’s
primary or alternate practice site; and

(B) the patients with whom the physician has estab-
lished or will establish a physician-patient relationship, but this shall
not be construed as requiring the physician to see the patient within a
specific period of time.

[(2) "Primary practice site" means:]

[(A) the practice location where the physician spends
the majority of the physician’s time;]

[(B) a licensed hospital, a licensed long-term care facil-
ity, and a licensed adult care center where both the physician and the

physician assistant or advanced practice nurse are authorized to prac-
tice, a clinic operated by or for the benefit of a public school district
for the purpose of providing care to the students of that district and the
siblings of those students, if consent to treatment at that clinic is ob-
tained in a manner that complies with the Family Code, Chapter 32, or
an established patient’s residence; or]

[(C) where the physician is physically present with the
physician assistant or advanced practice nurse.]

(d) Delegation of prescriptive authority at a physician’s alter-
nate practice site.

(1) "Alternate practice site" means a site:

(A) where services similar to the services provided at
the delegating physician’s primary practice site are provided; and

(B) located within 60 miles of the delegating physi-
cian’s primary practice site.

(2) Acts that may be delegated. At a physician’s alternate
practice site, a licensed physician authorized by the board may dele-
gate to a physician assistant or an advanced practice nurse acting under
adequate physician supervision the act or acts of administering, pro-
viding, carrying out or signing a prescription drug order as authorized
through physician’s orders, standing medical orders, standing delega-
tion orders, or other orders or protocols as defined by the board. Pro-
viding, carrying out or signing a prescription drug order under this sub-
section is limited to dangerous drugs and shall comply with other ap-
plicable laws.

(3) Physician supervision is adequate for the purposes of
this subsection if the delegating physician:

(A) is on-site with the advance practice nurse or physi-
cian assistant at least 20 percent of the time;

(B) randomly reviews at least 10 percent of the medical
charts of patients seen by a physician assistant or advanced practice
nurse at the site; and

(C) is available through direct telecommunication for
consultation, patient referral, or assistance with a medical emergency.

(4) A physician may not delegate to a combined number of
more than three physician assistants or advanced practice nurses or their
full-time equivalents at the physician’s primary and alternate practice
sites.

(e) [(j)] Delegation of prescriptive authority at a facility-based
practice site.

(1) Acts that may be delegated. A licensed physician au-
thorized [licensed] by the board shall be authorized to delegate, to one
or more physician assistants or advanced practice nurses acting under
adequate physician supervision whose practice is facility based at a li-
censed hospital or licensed long-term care facility, the carrying out or
signing of prescription drug orders if the physician is the medical di-
rector or chief of medical staff of the facility in which the physician
assistant or advanced practice nurse practices, the chair of the facility’s
credentialing committee, a department chair of a facility department
in which the physician assistant or advanced practice nurse practices,
or a physician who consents to the request of the medical director or
chief of medical staff to delegate the carrying out or signing of prescrip-
tion drug orders at the facility in which the physician assistant or ad-
vanced practice nurse practices. Providing and carrying out or signing
a prescription drug order under this subdivision is limited to dangerous
drugs and shall comply with other applicable laws.
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(2) Limitations on authority to delegate. A physician’s au-
thority to delegate under this subsection is limited as follows [in para-
graphs (1)-(5) of this subsection]:

(A) [(1)] the delegation is pursuant to a physician’s or-
der, standing medical order, standing delegation order, or other order or
protocol developed in accordance with policies approved by the facil-
ity’s medical staff or a committee thereof as provided in facility bylaws;

(B) [(2)] the delegation occurs in the facility in which
the physician is the medical director, the chief of medical staff, the
chair of the credentialing committee, or a department chair;

(C) [(3)] the delegation does not permit the carrying out
or signing of prescription drug orders for the care or treatment of the
patients of any other physician without the prior consent of that physi-
cian;

(D) [(4)] delegation in a long-term care facility must be
by the medical director and the medical director is limited to delegating
the carrying out and signing of prescription drug orders to no more than
three advanced practice nurses or physician assistants or their full-time
equivalents; and

(E) [(5)] under this section, a physician may not dele-
gate at more than one licensed hospital or more than two long-term care
facilities unless approved by the board.

(3) Physician supervision. Physician supervision of the
carrying out and signing of a prescription drug order shall conform to
what a reasonable, prudent physician would find consistent with sound
medical judgment but may vary with the education and experience of
the advanced practice nurse or physician assistant. A physician shall
provide continuous supervision, but the constant physical presence of
the physician is not required.

(f) Documentation of supervision. If the physician assistant or
advanced practice nurse is located at a site other than the site where the
physician spends the majority of the physician’s time, physician super-
vision shall be documented. The documentation should be through a
log or other method appropriate to the practice. The documentation will
include the names or identification numbers of patients discussed dur-
ing the daily status reports, the times when the physician is on site, and
a summary of what the physician did while on site. Said summary shall
include a description of the quality assurance activities conducted and
the names of any patients seen or whose case histories were reviewed
with the physician assistant or advanced practice nurse. The supervis-
ing physician shall sign the documentation at the conclusion of each
site visit. Documentation is not required if the physician assistant or
advanced practice nurse is permanently located with the physician at a
site where the physician spends the majority of the physician’s time.

(g) Alternate physicians. If a delegating physician will be un-
available to supervise the physician assistant or advanced practice nurse
as required by this section, arrangements shall be made for another
physician to provide that supervision. The physician providing that su-
pervision shall affirm in writing that he or she is familiar with the proto-
cols or standing delegation orders in use at the site and is accountable
for adequately supervising care provided pursuant to those protocols
or standing delegation orders by fulfilling the requirements for regis-
tration as an alternate supervising physician to include completing and
submitting a board approved form.

(h) Prescription forms. Prescription forms shall comply with
applicable rules adopted by the Texas State Board of Pharmacy. Pre-
scriptions issued pursuant to this section may only be written for dan-
gerous drugs. No prescriptions for controlled substances may be au-
thorized or issued. A delegating physician is responsible for devising

and enforcing a system to account for and monitor the issuance of pre-
scriptions under the physician’s supervision.

(i) Waivers.

(1) The board may waive or modify any of the site or su-
pervision requirements for a physician to delegate the carrying out or
signing of prescription drug orders to an advanced practice nurse or
physician assistant at facilities serving medically underserved popu-
lations, at physician primary and alternate practice sites, and at facil-
ity-based practice sites.

(2) The board may grant a waiver under subsection (1) if
the board determines that:

(A) the practice site where the physician is seeking to
delegate prescriptive authority is unable to meet the requirements of
Chapter 157 of the Act or this section, or compliance would cause an
undue burden without a corresponding benefit to patient care;

(B) safeguards exist for patient care and for fostering a
collaborative practice between the physician and the advanced practice
nurses and physician assistants; and

(C) if the requirement for which the waiver is sought is
the amount of time the physician is on-site, the frequency and duration
of time the physician is on-site when the advanced practice nurse is
present is sufficient for collaboration to occur, taking into consideration
the other ways the physician collaborates with the advanced practice
nurse or physician assistant at other sites.

(3) The board may not waive the limitation on the number
of primary or alternate practice sites at which a physician may delegate
the carrying out or signing of prescription drug orders or the number of
advanced practice nurses or physician assistants to whom a physician
may delegate the carrying out or signing of prescription drug orders.

(4) Procedure.

(A) In accordance with this section and §157.0542
of the Act, the board shall appoint an advisory committee to meet
as needed to review and make recommendations on applications for
waivers.

(B) A physician may apply for a waiver by submitting
a written request to the licensure division of the board.

(C) Applications must be submitted at least 20 days
prior to the next scheduled meeting of the advisory committee in order
for the committee to consider the application at that meeting.

(D) The board must receive recommendations from the
advisory committee at least 20 days prior to the board meeting at which
they shall be considered.

(E) An advisory committee recommendation of the ap-
proval of a waiver, with or without modifications, requires a vote of at
least:

(i) three advanced practice nurse committee mem-
bers;

(ii) three physician assistant committee members;
and

(iii) three physician committee members.

(F) The Standing Orders Committee of the board shall
review recommendations from the advisory committee and may rec-
ommend to the full board that a waiver be granted, denied or modified.

(G) The board may grant a waiver only if the advisory
committee recommends that the waiver be granted, unless the board
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determines good cause exists to grant a waiver the committee does not
recommend.

(H) The advisory committee may recommend that the
board approve a waiver with modifications.

(I) If the board denies a waiver, a written explanation for
the denial shall be given to the physician along with any recommended
modifications that would make the waiver application acceptable.

(J) The board may revoke, suspend or modify a waiver
previously granted after providing the physician notice and opportunity
for a hearing as provided for by the Administrative Procedure Act and
Chapter 187 of this title (relating to Procedure).

(j) Violations. Violation of this section by the delegating
physician may result in a refusal to approve supervision or the cancel-
lation of the physician’s authority to delegate to a physician assistant or
an advanced practice nurse under this section. Violation of this section
may also subject the physician to disciplinary action as provided by
the Act, §164.001, for violation of §164.051. If an advanced practice
nurse violates this section or the Act, §§157.051-157.060, the board
shall promptly notify the Texas Board of Nurse Examiners of the
alleged violation. If a physician assistant violates this section or the
Act, §§157.051-157.060, the board shall promptly notify the Texas
State Board of Physician Assistant Examiners.

(k) Delegation to certified registered nurse anesthetists.

(1) In a licensed hospital or ambulatory surgical center a
physician may delegate to a certified registered nurse anesthetist the
ordering of drugs and devices necessary for a certified registered nurse
anesthetist to administer an anesthetic or an anesthesia-related service
ordered by the physician. The physician’s order for anesthesia or anes-
thesia-related services does not have to be drug-specific, dose-specific,
or administration-technique-specific. Pursuant to the order and in ac-
cordance with facility policies or medical staff bylaws, the nurse anes-
thetist may select, obtain, and administer those drugs and apply the ap-
propriate medical devices necessary to accomplish the order and main-
tain the patient within a sound physiological status.

(2) This paragraph shall be liberally construed to permit the
full use of safe and effective medication orders to utilize the skills and
services of certified registered nurse anesthetists.

(l) Delegation related to obstetrical services.

(1) A physician may delegate to a physician assistant of-
fering obstetrical services and certified by the board as specializing
in obstetrics or an advanced practice nurse recognized by the Texas
State Board of Nurse Examiners as a nurse midwife the act or acts
of administering or providing controlled substances to the nurse mid-
wife’s or physician assistant’s clients during intra-partum and imme-
diate post-partum care. The physician shall not delegate the use or is-
suance of a triplicate prescription form under the triplicate prescription
program, the Health and Safety Code, section 481.075.

(2) The delegation of authority to administer or provide
controlled substances under this paragraph must be under a physician’s
order, medical order, standing delegation order, or protocol which shall
require adequate and documented availability for access to medical
care.

(3) The physician’s orders, medical orders, standing dele-
gation orders, or protocols shall provide for reporting or monitoring
of client’s progress including complications of pregnancy and delivery
and the administration and provision of controlled substances by the
nurse midwife or physician assistant to the clients of the nurse midwife
or physician assistant.

(4) The authority of a physician to delegate under this para-
graph is limited to:

(A) three nurse midwives or physician assistants or their
full-time equivalents; and

(B) the designated facility at which the nurse midwife
or physician assistant provides care.

(5) The administering or providing of controlled sub-
stances under this paragraph shall comply with other applicable laws.

(6) In this paragraph, "provide" means to supply one or
more unit doses of a controlled substance for the immediate needs of a
patient not to exceed 48 hours.

(7) The controlled substance shall be supplied in a suitable
container that has been labeled in compliance with the applicable drug
laws and shall include the patient’s name and address; the drug to be
provided; the name, address, and telephone number of the physician;
the name, address, and telephone number of the nurse midwife or physi-
cian assistant; and the date.

(8) This paragraph does not permit the physician or nurse
midwife or physician assistant to operate a retail pharmacy as defined
under the Texas Pharmacy Act (Article 4542a-1, Vernon’s Texas Civil
Statutes).

(9) This paragraph shall be construed to provide a physi-
cian the authority to delegate the act or acts of administering or provid-
ing controlled substances to a nurse midwife or physician assistant but
not as requiring physician delegation of further acts to a nurse midwife
or as requiring physician delegation of the administration of medica-
tions to registered nurses or physician assistants other than as provided
in this paragraph.

(m) Liability. A physician shall not be liable for the act or acts
of a physician assistant or advanced practice nurse solely on the basis
of having signed an order, a standing medical order, a standing delega-
tion order, or other order or protocols authorizing a physician assistant
or advanced practice nurse to perform the act or acts of administer-
ing, providing, carrying out, or signing a prescription drug order unless
the physician has reason to believe the physician assistant or advanced
practice nurse lacked the competency to perform the act or acts.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200972
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: March 31, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
PART 17. TEXAS STATE BOARD OF
PLUMBING EXAMINERS

CHAPTER 365. LICENSING AND
REGISTRATION
22 TAC §365.14
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The Texas State Board of Plumbing Examiners proposes
amendments to §365.14 which provides criteria for Board ap-
proval of continuing professional education programs. Section
365.14 also explains how the continuing professional education
(CPE) programs shall function.

The proposed amendments to §365.14 will revise the sched-
ule of reporting to the Board of Licensee evaluations of Course
Materials, Course Providers and Course Instructors. Currently,
Course Material Providers are required by §365.14(a)(12)(G) to
have a method for quarterly reporting of Course Provider, In-
structors, and Licensee evaluations of Course Materials to the
Board. The method that Course Material Providers have used
is to assign the reporting to the Course Providers. The Course
Providers include the Course Material evaluations in their com-
pilations of the Licensee evaluations of Course Providers and
Course Instructors that is required of the Course Providers un-
der §365.14(b)(15)(K). This method has worked well, since it is
the Course Provider that has the most direct contact with the
Licensees. The Board proposes to remove the reporting re-
quirements from the Course Material Providers. Additionally,
the Board has determined that annual reporting is sufficient for
Course Providers that have met the Board’s requirements and
have been providing CPE for at least one CPE course year. The
Board proposes to maintain the quarterly reporting requirements
for new Course Providers during their first year of providing CPE
courses. The proposed amendments are specifically found in
§365.14(a)(12)(G) and §365.14(b)(15)(K).

Robert L. Maxwell, Administrator of the Texas State Board of
Plumbing Examiners, has determined that for the first five-year
period the rule is in effect there will be no fiscal impact on state
and local government as well as small businesses and persons
required to comply with the rule amendments.

Mr. Maxwell also has determined that each year of the first five
years the rule is effect the public benefit anticipated as a result of
enforcing the rule will be a savings to the resources expended by
the Course Material Providers, Course Providers and the Board.
The Licensee will continue to benefit from the Board’s review of
CPE evaluations. The citizens health and safety will continue to
benefit by having qualified and continually educated plumbers
available to them.

Comments on the proposed rule changes may be submitted
within 30 days of publication of the proposed rule amendments
in the Texas Register, to Robert L. Maxwell, Administrator, Texas
State Board of Plumbing Examiners, 929 East 41st Street, P.O.
Box 4200, Austin, Texas 78765-4200.

The amendments to §365.14 are proposed under and affect
Texas Revised Civil Statutes Annotated Article 6243-101 ("Act"),
§§5(a), 12B(a), 12B(b), 12B(c) and the rule it amends. Section
5(a) of the Act authorizes, empowers and directs the Board to
prescribe, amend and enforce all rules and regulations neces-
sary to carry out the Act. Section 12B(a) requires a plumbing
license holder to complete at least six hours of continuing pro-
fessional education each license year. Section 12B(b) directs
that the Board, by rule, adopt criteria for continuing professional
education. Section 12B(c) specifies that in order for persons
to receive credit for participation in a continuing professional
education program or course, the program or course must have
been provided according to criteria adopted by the Board and by
an individual, business, or association approved by the Board.

No other statute, article or code is affected by this proposed
amendment.

§365.14. Continuing Professional Education Programs.
(a) Course Materials--Beginning in preparation for the 2000-

2001 Continuing Professional Education year (begins on July 1, 2000),
the Board will annually approve Course Materials to be used for the
Continuing Professional Education (CPE) required for renewal of Jour-
neyman Plumber, Master Plumber, Tradesman Plumber-Limited Li-
censee and Plumbing Inspector Licenses. The Course Materials are
the printed materials that are the basis for a substantial portion of a
CPE course and which are provided to the Licensees. Board approval
of Course Materials will be subject to all of the terms and conditions
of this Section. The following minimum criteria will be used by the
Board in considering approval of Course Materials:

(1) - (11) (No change.)

(12) The Board shall annually approve only individuals,
businesses or associations to provide Course Materials. Any individ-
ual, business or association who wishes to offer to provide Course Ma-
terials shall apply to the Board for approval using application forms
prepared by the Board. In order to be approved, the application must
satisfy the Board as to the ability of the individual, business or associa-
tion to provide quality Course Materials as required in this Section and
must include:

(A) - (F) (No change.)

[(G) method for quarterly reporting of Course Provider,
Instructors, and Licensee evaluations of Course Materials to the Board,]

(13) - (19) (No change.)

(b) Course Providers--The Board will annually approve only
individuals, businesses or associations as Course Providers. Course
Providers will offer classroom and correspondence instruction in the
Course Materials used for the Continuing Professional Education
(CPE) required for renewal of all licenses issued under the Act. Board
approval of Course Providers will be subject to all of the terms and
conditions of this Section. The following minimum criteria will be
used by the Board in considering approval of Course Providers:

(1) - (14) (No change.)

(15) Any individual, business or association who wishes to
be a Course Provider shall apply to the Board for approval using appli-
cation forms prepared by the Board. In order to be approved, the appli-
cation must satisfy the Board as to the ability of the individual, business
or association to provide quality instruction in the Course Materials as
required in this Section and must include:

(A) - (J) (No change.)

(K) method for [quarterly] reporting compilations of
Licensee evaluations of Course Materials, Course Provider and Course
Instructors to the Board, in accordance with the following: [and]

(i) Course Providers shall provide quarterly reports
no later than December 15, March 15, June 15 and September 15, for
the first year in which the Course Provider provides CPE courses;

(ii) Renewing Course Providers shall provide only
annual reports, no later than September 15 of each year, for the preced-
ing CPE course year.

(L) - (M) (No change.)

(16) - (18) (No change.)

(19) Beginning with the 2000-2001 CPE year, the Board
will establish the deadline in which applications must be submitted af-
ter the effective date of this rule. For the 2001-2002 and following CPE
years, all Course Provider applications must be submitted to the Board
office no later than December 1, each year for approval at the Board’s
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January meeting[, unless an extension is requested at or before the Jan-
uary Board meeting and granted by the Board].

(20) - (21) (No change.)

(c) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 14,

2002.

TRD-200200938
Robert L. Maxwell
Administrator
Texas State Board of Plumbing Examiners
Earliest possible date of adoption: March 31, 2002
For further information, please call: (512) 458-2145

♦ ♦ ♦
PART 25. STRUCTURAL PEST
CONTROL BOARD

CHAPTER 591. GENERAL PROVISIONS
22 TAC §591.21

The Structural Pest Control Board proposes amendments to
§591.21, concerning definition of terms. The proposal adds
the definition of document to include those records that are
maintained by a licensee, the documents used by the Structural
Pest Control Board in the normal course of business and those
documents provided to a licensee’s customer.

Dale Burnett, Executive Director has determined that there will
not be fiscal implications as a result of enforcing or administering
the rule.

There will be no estimated additional cost, estimated reduction
in cost and no estimated loss or increase to state or local gov-
ernment for the first five year period the rule will be in effect.

There will be no cost of compliance with the rule for small busi-
nesses. There will be no cost comparison to small or large busi-
nesses based on cost per employee, cost per hour of labor or
cost per $100 of sales.

Dale Burnett, Executive Director has determined that for each
year of the first five years the rule as proposed is in effect, the
public benefits anticipated as a result of enforcing the rule as
proposed will be the clarification of the designation of those ap-
plications and records as an original or an official paper relied
upon as the basis or in support of the authenticity of record.

There are no anticipated economic costs to individuals who are
required to comply with the rule as proposed.

Comments on the proposal may be submitted to Frank Crull,
General Counsel, Texas Structural Pest Control Board, 1106
Clayton Lane #100LW, Austin, Texas 78723. Telephone num-
ber (512) 451-7200.

The amendment is proposed under Article 135b-6,
Tex.Rev.Civ.Stat.Ann., which provides the Structural Pest
Control Board with the authority to license and regulate the pest
control industry.

Rule Number 591.21, Article 135b-6, is affected by this proposed
amendment.

§591.21. Definition of Terms.

In addition to the definitions set out in the Structural Pest Control Act,
Section 2, the following words, names, and terms shall have the fol-
lowing meanings, unless the context clearly indicates otherwise.

(1) Act--The Texas Structural Pest Control Act, Texas Civil
Statutes, Article 135b-6, as amended.

(2) Apprentice--A sales or service employee who has been
registered with the Structural Pest Control Board, but has not yet passed
a technician examination. An apprentice card is valid for a maximum
of twelve (12) months.

(3) Bait Process--The use of food or other requisite that
may be treated with a pesticide and/or other mitigating agent that will
adversely affect the pest.

(4) Barrier--For the purposes of a termite treatment, an area
of soil or other material which has been treated with a termiticide.

(5) Board--The Structural Pest Control Board

(6) Category--The type of service or services a person or
business entity is authorized to perform.

(7) Chairman--An individual appointed by the Governor,
who presides at the Board meetings.

(8) Contract--A binding agreement between two or more
persons or parties that spell out in writing, the terms and conditions
or such agreement, and will include, but not limited to, warranties or
guarantees for pest control work.

(9) Document--any original or official application for tech-
nician exam, application for technician license, application for exam
and certified applicator license, contract, electronic forms, drawing,
guarantee, invoice, map, notice of pre-construction treatment, report,
service agreement, termination notice, termite pre-treatment disclosure
document, training records, Wood Destroying Insect report, warranty
or other paperwork required by the Board. Such a document must be
filled out in its entirety when provided or presented by a licensee to ei-
ther the customer or the Board. Documents required to be maintained
by a licensee must be made available to the Board upon request.

(10) [(9)] Executive Director--The person employed by the
Board who administers the provisions of this of this Act and the rules
and regulations promulgated by the Board.

(11) [(10)] Investigator--A structural pest control investi-
gator employed by the Board.

(12) [(11)] License--A document issued by the Board to a
person authorizing the practicing and/or supervising of the professional
service or services indicated thereon.

(13) [(12)] Licensee--The holder of a valid license.

(14) [(13)] Personal Contact--Physical presence at a work
location.

(15) [(14)] Revoke--To cancel a license issued under au-
thority of the Structural Pest Control Act. When a business license is
revoked, the holder of said license must acquire a new license by com-
pleting a new application, and paying the required fee. In the case of
the certified applicator, the holder of such certified applicator’s license
must acquire a new license by completing a new application, paying a
required fee, and being re-examined in each category desired by said
person.
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(16) [(15)] Suspend--To cease operations for a period of
time as specified by the Board.

(17) [(16)] Vice-Chairman--An individual appointed
Board member elected by the Board, who presides at the Board
meeting in the absence of the Chairman.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200941
Dale Burnett
Executive Director
Structural Pest Control Board
Earliest possible date of adoption: March 31, 2002
For further information, please call: (512) 451-7200

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS NATURAL RESOURCE
CONSERVATION COMMISSION

CHAPTER 1. PURPOSE OF RULES, GENERAL
PROVISIONS
30 TAC §1.3, §1.4

The Texas Natural Resource Conservation Commission (com-
mission or agency) proposes amendments to §1.3 and §1.4. The
commission’s name will change to the Texas Commission on En-
vironmental Quality on September 1, 2002, and the proposed
amendments reflect this change.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

During the 77th legislative session, the agency underwent the
sunset review process culminating in the enactment of House
Bill (HB) 2912, which, among other things, extended the term of
the agency to September 1, 2013 and changed its name to the
Texas Commission on Environmental Quality.

House Bill 2912, §18.01(a), 77th Legislature, 2001, states that:
"Effective January 1, 2004: (1) the name of the Texas Natural
Resource Conservation Commission is changed to the Texas
Commission on Environmental Quality, and all the powers, du-
ties, rights, and obligations of the Texas Natural Resource Con-
servation Commission are the powers, duties, rights and obliga-
tions of the Texas Commission on Environmental Quality;...."

House Bill 2912, §18.01(c) grants the commission latitude in
phasing in the name change. Section 18.01(c) provides: "The
Texas Natural Resource Conservation Commission shall adopt
a timetable for phasing in the change of the agency’s name so as
to minimize the fiscal impact of the name change. Until January
1, 2004, to allow for phasing in the change of the agency’s name
and in accordance with the timetable established as required
by this section, the agency may perform any act authorized by
law for the Texas Natural Resource Conservation Commission
as the Texas Natural Resource Conservation Commission or as
the Texas Commission on Environmental Quality. Any act of the

Texas Natural Resource Conservation Commission acting as the
Texas Commission on Environmental Quality after the effective
date of this Act and before January 1, 2004, is an act of the Texas
Natural Resource Conservation Commission."

In accordance with a timetable adopted by the commission on
November 9, 2001, formal, public phase in of the agency name
change will begin September 1, 2002.

The current name of the agency appears in a number of the
commission rules; however, it is not feasible to change all these
rules simultaneously to conform with the new name. Rather,
the commission will take a two-prong approach in effectuating
the name changes in its rules. First, the commission proposes
through this limited rulemaking to change key provisions of its
rules, such as the name on the seal and addresses of the agency
and chief clerk in this chapter and the definition of "commission"
in 30 TAC Chapter 3 (being proposed concurrently in this issue
of the Texas Register), effective September 1, 2002. Secondly,
the balance of the commission rules in which the current name
of the agency appears, or that of its predecessors (Texas Water
Commission and Texas Air Control Board), will be revised on a
chapter-by-chapter basis as rulemakings are convened to mod-
ify those chapters for other reasons or as part of the quadrennial
review of our rules in accordance with Texas Government Code,
§2001.039.

SECTION BY SECTION DISCUSSION

Section 1.3, Business Office and Mailing Address of the Agency,
is proposed to be amended in subsection (a) to add "Texas Com-
mission on Environmental Quality" to the agency mailing ad-
dress, effective September 1, 2002. In subsection (b) the name
of the agency appearing in the chief clerk’s address is proposed
to be amended to the Texas Commission on Environmental Qual-
ity, effective September 1, 2002.

Section 1.4, Seal of the Commission, is proposed to be amended
to change the name of the agency to the Texas Commission on
Environmental Quality, effective September 1, 2002.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, determined that for the first five-year period the pro-
posed rules are in effect, there are anticipated to be no significant
fiscal implications to units of state or local government as a re-
sult of administration and enforcement of the proposed rules.

This rulemaking is intended to implement certain provisions of
HB 2912. This bill changed the name of the commission to the
Texas Commission on Environmental Quality, effective January
1, 2004. In order to comply with the name change, this rule-
making is intended to change the seal of the commission and
the agency’s mailing address to reflect the new name, effective
September 1, 2002.

The cost to the agency to comply with this rulemaking is not an-
ticipated to be significant. The proposed rulemaking only affects
the agency. No other units of state and local government should
be affected by this proposal. The commission does not antici-
pate significant fiscal implications due to implementation of the
proposed amendments by units of state and local government.

PUBLIC BENEFITS AND COSTS

Mr. Davis also determined that for each year of the first five years
the proposed rules are in effect, the public benefit anticipated
from administration of the proposed rules would be compliance
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with the terms of HB 2912 regarding the change of the agency’s
name to the Texas Commission on Environmental Quality. To
comply with the name-change provision of HB 2912, this rule-
making is intended to change the seal of the commission and
the agency’s mailing address to reflect the new name, effective
September 1, 2002.

The proposed rulemaking is intended to only affect the opera-
tions of the agency by changing the seal of the commission and
the agency’s mailing address to reflect the name change. No in-
dividuals or businesses should be significantly affected by these
changes; therefore, no significant costs are anticipated to individ-
uals and businesses due to implementation of this rulemaking.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

There are anticipated to be no adverse fiscal implications to small
or micro-businesses as a result of the proposed amended sec-
tions, which are intended to implement provisions of HB 2912
concerning the change of the agency’s name to the Texas Com-
mission on Environmental Quality. To comply with the name-
change provision of HB 2912, this rulemaking is intended to
change the seal of the commission and the agency’s mailing ad-
dress to reflect the new name, effective September 1, 2002.

The proposed rulemaking is intended to only affect the opera-
tions of the agency by changing the seal of the commission and
the agency’s mailing address to reflect the name change. No
small or micro-businesses should be adversely affected by these
changes; therefore, no significant costs to small or micro-busi-
nesses are anticipated due to implementation of this rulemaking.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the
proposed rules are in effect.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the definition of a "major
environmental rule" as defined in that statute. A "major environ-
mental rule" means a rule the specific intent of which is to protect
the environment or reduce risks to human health from environ-
mental exposure and that may adversely affect in a material way
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. The proposal does not meet the defini-
tion of "major environmental rule" because the rulemaking is not
specifically intended to protect the environment or reduce risks
to human health from environmental exposure. This rulemaking
merely proposes to conform certain rules to state statutory re-
quirements relating to the change of the agency’s name to the
Texas Commission on Environmental Quality in accordance with
HB 2912. The commission invites public comment on the draft
regulatory impact analysis determination.

TAKINGS IMPACT ASSESSMENT

The commission evaluated the proposed rules and performed
a preliminary assessment of whether Texas Government Code,
Chapter 2007 is applicable. The commission’s preliminary as-
sessment indicates that Texas Government Code, Chapter 2007

does not apply to the proposed rules because this is an ac-
tion that is reasonably taken to fulfill an obligation mandated
by state law, which is exempt under Texas Government Code,
§2007.003(b)(4). The specific purpose of the proposed rules is
to modify certain chapters of the commission rules to reflect the
change of the agency’s name to the Texas Commission on En-
vironmental Quality in accordance with HB 2912. Promulgation
of the proposed rules would be neither a statutory nor a consti-
tutional taking of private real property. Specifically, the subject
proposed regulations do not affect a landowner’s rights in private
real property because this rulemaking does not burden (consti-
tutionally); nor restrict or limit the owner’s right to property and
reduce its value by 25% or more beyond that which would other-
wise exist in the absence of the regulations. In other words, no
private property will be affected in any way by these rules. There
are no burdens imposed on private real property.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission has reviewed the proposed rulemaking and
found that the rules are neither identified in the Coastal Coordi-
nation Act Implementation Rules, 31 TAC §505.11, relating to
Actions and Rules Subject to the Texas Coastal Management
Program (CMP), nor will they affect any action/authorization
identified in the Coastal Coordination Act Implementation Rules,
31 TAC §505.11. Therefore, the proposed rules are not subject
to the CMP.

SUBMITTAL OF COMMENTS

Comments may be submitted to Patricia Durón, Office of En-
vironmental Policy, Analysis, and Assessment, MC 205, P.O.
Box 13087, Austin, Texas 78711-3087 or faxed to (512) 239-
4808. All comments should reference Rule Log Number 2001-
089-003-AD. Comments must be submitted by 5:00 p.m. on April
1, 2002. For further information, please contact Auburn Mitchell,
Office of Environmental Policy, Analysis, and Assessment, (512)
239-1973.

STATUTORY AUTHORITY

The amendments are proposed under TWC, §5.103, which pro-
vides the commission authority to adopt any rules necessary to
carry out its powers and duties under this code and other laws
of this state and to adopt rules repealing any statement of gen-
eral applicability that interprets law or policy; and §5.105, which
authorizes the commission to establish and approve all general
policy of the commission by rule.

The proposed amendments implement HB 2912, 77th Legisla-
ture, 2001.

§1.3. Business Office and Mailing Address of the Agency.

(a) Agency offices. The agency’s offices are located at Park
35, 12100 North Interstate 35, Austin. Effective September 1, 2002,
the [The commission’s] mailing address is: Texas Commission on En-
vironmental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

(b) Chief clerk’s address. Effective September 1, 2002, the
[The] chief clerk’s mailing address is: Office of Chief Clerk, Texas
Commission on Environmental Quality [Texas Natural Resource Con-
servation Commission], Mail Code 105, P.O. Box 13087, Austin, Texas
78711-3087. The chief clerk’s office is located in Austin, Park 35,
Building F, 12015 North Interstate 35.

§1.4. Seal of the Commission.

Effective September 1, 2002, the [The] seal of the commission will
bear the words "Texas Commission on Environmental Quality" ["Texas
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Natural Resource Conservation Commission"] encircling the oak and
olive branches common to other official state seals.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200956
Stephanie Bergeron
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: March 31, 2002
For further information, please call: (512) 239-4712

♦ ♦ ♦
CHAPTER 3. DEFINITIONS
30 TAC §3.2

The Texas Natural Resource Conservation Commission (com-
mission or agency) proposes an amendment to §3.2. The com-
mission’s name will change to the Texas Commission on En-
vironmental Quality on September 1, 2002, and the proposed
amendment reflects this change.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

During the 77th legislative session, the agency underwent the
sunset review process culminating in the enactment of House
Bill (HB) 2912, which, among other things, extended the term of
the agency to September 1, 2013 and changed its name to the
Texas Commission on Environmental Quality.

House Bill 2912, §18.01(a), 77th Legislature, 2001, states that:
" Effective January 1, 2004: (1) the name of the Texas Natu-
ral Resource Conservation Commission is changed to the Texas
Commission on Environmental Quality, and all the powers, du-
ties, rights, and obligations of the Texas Natural Resource Con-
servation Commission are the powers, duties, rights and obliga-
tions of the Texas Commission on Environmental Quality;...."

House Bill 2912, §18.01(c) grants the commission latitude in
phasing in the name change. Section 18.01(c) provides: "The
Texas Natural Resource Conservation Commission shall adopt
a timetable for phasing in the change of the agency’s name so as
to minimize the fiscal impact of the name change. Until January
1, 2004, to allow for phasing in the change of the agency’s name
and in accordance with the timetable established as required
by this section, the agency may perform any act authorized by
law for the Texas Natural Resource Conservation Commission
as the Texas Natural Resource Conservation Commission or as
the Texas Commission on Environmental Quality. Any act of the
Texas Natural Resource Conservation Commission acting as the
Texas Commission on Environmental Quality after the effective
date of this Act and before January 1, 2004, is an act of the Texas
Natural Resource Conservation Commission."

In accordance with a timetable adopted by the commission on
November 9, 2001, formal, public phase in of the agency name
change will begin September 1, 2002.

The current name of the agency appears in a number of the com-
mission rules; however, it is not feasible to change all these rules

simultaneously to conform with the new name. Rather, the com-
mission will take a two-prong approach in effectuating the name
changes in its rules. First, the commission proposes through this
limited rulemaking to change key provisions of its rules, such as
the name on the seal and address of the chief clerk in 30 TAC
Chapter 1 (being proposed concurrently in this issue of the Texas
Register) and the definition of "commission" in this chapter, ef-
fective September 1, 2002. Secondly, the balance of the com-
mission rules in which the current name of the agency appears,
or that of its predecessors (Texas Water Commission and Texas
Air Control Board), will be revised on a chapter-by-chapter basis
as rulemakings are convened to modify those chapters for other
reasons or as part of the quadrennial review of our rules in ac-
cordance with Texas Government Code, §2001.039.

SECTION DISCUSSION

The name of the agency appearing in §3.2(8) concerning the
definition of the "commission" is proposed to be changed as of
September 1, 2002 to the Texas Commission on Environmental
Quality. Paragraphs (5), (11), (15), (17), (18), (21), (27), (31) -
(33), and (35) - (38) are proposed to be amended to make minor
grammatical and administrative revisions.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, determined that for the first five-year period the pro-
posed rule is in effect, there will be no fiscal impacts to units of
state or local government as a result of administration and en-
forcement of the proposed rule.

This rulemaking is intended to implement certain provisions of
HB 2912. This bill changed the name of the commission to the
Texas Commission on Environmental Quality, effective January
1, 2004. In order to comply with the name change, this rulemak-
ing is intended to update the name of the agency in the existing
Chapter 3 definitions rule, effective September 1, 2002.

The proposed rulemaking only affects the agency. No other
units of state and local government are affected by this proposal.
The commission does not anticipate significant fiscal implica-
tions due to implementation of the proposed amendment.

PUBLIC BENEFITS AND COSTS

Mr. Davis also determined that for each year of the first five
years the proposed rule is in effect, the public benefit anticipated
from administration of the proposed rule would be compliance
with the terms of HB 2912 regarding the change of the agency’s
name to the Texas Commission on Environmental Quality. In
order to comply with the name-change provision of HB 2912, this
rulemaking is intended to update the name of the agency in the
existing Chapter 3 definitions rule, effective September 1, 2002.

The proposed rulemaking only affects the agency. No individuals
or businesses should be affected by these changes; therefore,
there are no anticipated costs to individuals and businesses due
to implementation of this rulemaking.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

There will be no adverse fiscal impacts to small or micro-busi-
nesses as a result of the proposed amended section, which is
intended to implement provisions of HB 2912 concerning the
change of the agency’s name to the Texas Commission on En-
vironmental Quality. In order to comply with the name-change
provision of HB 2912, this rulemaking is intended to update the
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name of the agency in the existing Chapter 3 definitions rule, ef-
fective September 1, 2002.

The proposed rulemaking only affects the agency. No small or
micro-businesses should be affected by these changes; there-
fore, there are no anticipated costs to small or micro-businesses
due to implementation of this rulemaking.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rule does not adversely affect a
local economy in a material way for the first five years that the
proposed rule is in effect.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the definition of a "major
environmental rule" as defined in that statute. A "major environ-
mental rule" means a rule the specific intent of which is to protect
the environment or reduce risks to human health from environ-
mental exposure and that may adversely affect in a material way
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. The proposal does not meet the defini-
tion of "major environmental rule" because the rulemaking is not
specifically intended to protect the environment or reduce risks
to human health from environmental exposure. This rulemaking
merely proposes to conform certain rules to state statutory re-
quirements relating to the change of the agency’s name to the
Texas Commission on Environmental Quality in accordance with
HB 2912. The commission invites public comment on the draft
regulatory impact analysis determination.

TAKINGS IMPACT ASSESSMENT

The commission evaluated the proposed rule and performed a
preliminary assessment of whether Texas Government Code,
Chapter 2007 is applicable. The commission’s preliminary
assessment indicates that Texas Government Code, Chapter
2007 does not apply to the proposed rule because this is an
action that is reasonably taken to fulfill an obligation mandated
by state law, which is exempt under Texas Government Code,
§2007.003(b)(4). The specific purpose of the proposed rule is
to modify certain chapters of the commission rules to reflect
the change of the agency’s name to the Texas Commission
on Environmental Quality in accordance with HB 2912. Pro-
mulgation of the proposed rule would be neither a statutory
nor a constitutional taking of private real property. Specifically,
the subject proposed regulations do not affect a landowner’s
rights in private real property because this rulemaking does not
burden (constitutionally); nor restrict or limit the owner’s right to
property and reduce its value by 25% or more beyond that which
would otherwise exist in the absence of the regulations. In other
words, no private property will be affected in any way by this
rule. There are no burdens imposed on private real property.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission has reviewed the proposed rulemaking and
found that the rule is neither identified in the Coastal Coordi-
nation Act Implementation Rules, 31 TAC §505.11, relating to
Actions and Rules Subject to the Texas Coastal Management
Program (CMP), nor will it affect any action/authorization

identified in the Coastal Coordination Act Implementation Rules,
31 TAC §505.11. Therefore, the proposed rule is not subject to
the CMP.

SUBMITTAL OF COMMENTS

Comments may be submitted to Patricia Durón, Office of En-
vironmental Policy, Analysis, and Assessment, MC 205, P.O.
Box 13087, Austin, Texas 78711-3087 or faxed to (512) 239-
4808. All comments should reference Rule Log Number 2001-
089-003-AD. Comments must be submitted by 5:00 p.m. on April
1, 2002. For further information, please contact Auburn Mitchell,
Office of Environmental Policy, Analysis, and Assessment, (512)
239-1973.

STATUTORY AUTHORITY

The amendment is proposed under TWC, §5.103, which pro-
vides the commission authority to adopt any rules necessary to
carry out its powers and duties under this code and other laws
of this state and to adopt rules repealing any statement of gen-
eral applicability that interprets law or policy; and §5.105, which
authorizes the commission to establish and approve all general
policy of the commission by rule.

The proposed amendment implements HB 2912, 77th Legisla-
ture, 2001.

§3.2. Definitions.

The following words and terms, when used in this part, shall have the
following meanings, unless the context clearly indicates otherwise.

(1) - (4) (No change.)

(5) CERCLA (Superfund)--Comprehensive Environmen-
tal Response, Compensation, and Liability Act, 42 United States Code
(USC), §§9601 - 9675 (1980, as amended).

(6) - (7) (No change.)

(8) Commission--As of September 1, 2002, the agency’s
name shall be the Texas Commission on Environmental Quality. [The
Texas Natural Resource Conservation Commission.] In these rules, the
term "commission" means the commissioners acting in their official
capacity.

(9) - (10) (No change.)

(11) CWA--Clean Water Act, Federal Water Pollution
Control Act, 33 USC, [United States Code] §§1251 - 1387 (1977, as
amended).

(12) - (14) (No change.)

(15) EPCRA--The Emergency Planning and Community
Right-To-Know Act, 42 USC, [United States Code] §§11001 - 11050
(1986).

(16) (No change.)

(17) FCAA--The Federal Clean Air Act, 42 USC, [United
States Code] §§7401 - 7671q (1970, as amended).

(18) FIFRA--The Federal Insecticide, Fungicide, and Ro-
denticide Act, 7 USC, [United States Code] §§135 - 136y (1972, as
amended).

(19) - (20) (No change.)

(21) NEPA--The National Environmental Policy Act, 42
USC, [United States Code] §§4321 - 4370e (1969, as amended).

(22) - (26) (No change.)
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(27) PPA--Pollution Prevention Act, 42 USC, [United
States Code] §§13101 - 13109 (1990).

(28) - (30) (No change.)

(31) RCRA--The Resource Conservation and Recov-
ery Act, 42 USC, [United States Code] §§6901 - 6991i (1976, as
amended).

(32) SARA--Superfund Amendments and Reauthorization
Act, Public Law Number 99-499, 100 Stat. 1613 (codified as amended
in scattered sections of 10 USC [United States Code], 26 USC [United
States Code], and 42 USC [United States Code]) (1986).

(33) SDWA--Safe Drinking Water Act, 42 USC, [United
States Code] §§300f - 300j-26 (1974, as amended).

(34) (No change.)

(35) TCAA--The Texas Clean Air Act, Texas Health and
Safety Code (THSC), Chapter 382.

(36) TRCA--The Texas Radiation Control Act, THSC
[Texas Health and Safety Code], Chapter 401.

(37) TSCA--Toxic Substances Control Act, 15 USC,
[United States Code] §§2601 - 2692 (1976, as amended).

(38) TSWDA--The Texas Solid Waste Disposal Act, THSC
[Texas Health and Safety Code], Chapter 361.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200957
Stephanie Bergeron
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: March 31, 2002
For further information, please call: (512) 239-6087

♦ ♦ ♦
CHAPTER 35. EMERGENCY AND
TEMPORARY ORDERS AND PERMITS;
TEMPORARY SUSPENSION OR AMENDMENT
OF PERMIT CONDITIONS
SUBCHAPTER L. ON-SITE SEWAGE
FACILITIES
30 TAC §35.901

The Texas Natural Resource Conservation Commission (com-
mission) proposes an amendment to §35.901, Emergency Order
Concerning On-site Sewage Disposal System. This proposal is
published concurrently with a notice of intention to review and
readopt Chapter 35 as published in the Review of Agency Rules
section of this issue of the Texas Register.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULE

The commission conducted a preliminary review of Chapter 35 in
accordance with Texas Government Code, §2001.039, and Sen-
ate Bill 178, 76th Legislature, 1999, which require state agen-
cies to review and consider for readoption each of their rules ev-
ery four years. That review determined that the reasons for the
rules in Chapter 35 still exist, and the rules are still needed to
implement Texas Water Code (TWC), Chapter 5, Subchapter L,
Emergency and Temporary Orders. The review of Chapter 35 is
published concurrently in the Review of Agency Rules.

SECTION DISCUSSION

The review of Chapter 35 revealed that the language in §35.901,
relating to on-site sewage disposal systems, is unclear. The
title of Subchapter L and the heading for §35.901 are proposed
for amendment to refer to on-site sewage facilities (OSSFs),
rather than on-site sewage disposal systems. The proposed
amendment to §35.901 clarifies that the commission may issue
an emergency order requiring the owner of an OSSF to cease
operation of the OSSF and that the commission may issue an
emergency order to suspend the license of an OSSF installer.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, has determined for the first five-year period the pro-
posed amendment is in effect, there will be no fiscal implications
for units of state and local government due to administration
and enforcement of the proposed amendment. The proposed
amendment revises existing commission emergency order rules
to clarify that in the case of an emergency, the commission could
suspend the license of an OSSF installer, or require the cessa-
tion of operation of an OSSF.

On-site sewage facilities are one or more systems, typically used
at residential homes, schools, office buildings, restaurants, mo-
tels, and hospitals, that treat and dispose of 5,000 gallons of
wastewater or less each day and that are only used for disposal
of sewage where the system is located.

The proposed amendment is procedural in nature and does not
introduce additional regulatory requirements for units of state
and local government that own or operate OSSF systems; there-
fore, the commission anticipates no significant fiscal impacts to
units of state and local government due to implementation of the
proposed amendment.

PUBLIC BENEFITS AND COSTS

Mr. Davis also has determined for each year of the first five years
the proposed amendment is in effect, the public benefit antici-
pated from enforcement of and compliance with the proposed
amendment will be clarification that in an emergency situation,
the commission has the authority to suspend the license of an
OSSF installer, or require the cessation of operation of an OSSF.

The proposed amendment revises existing commission emer-
gency order rules to clarify that in the case of an emergency, the
commission could suspend the license of an OSSF installer, or
require the cessation of operation of an OSSF.

The proposed amendment is procedural in nature and does not
introduce additional regulatory requirements for individuals or
businesses that own or operate OSSF systems; therefore, the
commission anticipates no significant fiscal impacts to individu-
als or businesses due to implementation of the proposed amend-
ment.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT
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Although many small and micro-businesses own or operate
OSSF systems, there will be no adverse fiscal implications
to small or micro-businesses due to implementation of the
proposed amendment. This amendment is intended to revise
existing commission emergency order rules to clarify that in
the case of an emergency, the commission could suspend
the license of an OSSF installer, or require the cessation of
operation of an OSSF.

The proposed amendment is procedural in nature and does
not introduce additional regulatory requirements for small or
micro-businesses that own or operate OSSF systems; therefore,
the commission anticipates no significant fiscal impacts to small
or micro-businesses due to implementation of the proposed
amendment.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rule does not adversely affect a
local economy in a material way for the first five years that the
proposed rule is in effect.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission has reviewed the proposed rulemaking in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225, and determined that the rulemaking is not
subject to §2001.0225 because it does not meet the definition of
a "major environmental rule" as defined in the statute. "Major en-
vironmental rule" means a rule, the specific intent of which is to
protect the environment or reduce risks to human health from en-
vironmental exposure and that may adversely affect in a material
way the economy, a sector of the economy, productivity, competi-
tion, jobs, the environment, or the public health and safety of the
state or a sector of the state. The proposal does not meet the
definition of "major environmental rule" because the rulemaking
is not specifically intended to protect the environment or reduce
risks to human health from environmental exposure. Instead,
the rulemaking is intended to clarify existing procedural rules.
Specifically, the proposed rulemaking would clarify that the com-
mission may issue an emergency order requiring the owner of
an OSSF to cease operation of the OSSF. Additionally, the pro-
posed rulemaking would clarify that the commission may issue
an emergency order to suspend the license of an OSSF installer.

TAKINGS IMPACT ASSESSMENT

The commission has prepared a takings impact assessment
for these proposed rules according to Texas Government
Code, §2007.043. The specific purpose of this rulemaking is
to clarify that the commission may issue an emergency order
requiring the owner of an OSSF to cease operation of the
OSSF. Additionally, the proposed rulemaking would clarify that
the commission may issue an emergency order to suspend the
license of an OSSF installer. The proposed amendment will
not burden private real property which is the subject of the rule
because the amendment clarifies existing rules.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission has determined that the rulemaking is subject
to the Texas Coastal Management Program (CMP) and reviewed
the rules for consistency in accordance with the Coastal Coordi-
nation Act Implementation Rules 31 TAC Chapter 505, relating
to Council Procedures for State Consistency with Coastal Man-
agement Program Goals and Policies, and in particular, 31 TAC

§505.11, relating to Actions and Rules Subject to the Coastal
Management Program, and identified the rules as potentially af-
fecting an action or authorization identified in the Coastal Coor-
dination Act Implementation Rules, 31 TAC §505.11(a)(6).

The commission has conducted a preliminary consistency re-
view of the rulemaking. Applicable goals contained in 31 TAC
§501.12 (Goals), include: 1) to protect, preserve, restore, and
enhance the diversity, quality, quantity, functions, and values of
coastal natural resource areas (CNRAs); 2) to ensure sound
management of all coastal resources by allowing for compatible
economic development and multiple human uses of the coastal
zone; 3) to minimize loss of human life and property due to the
impairment and loss of protective features of CNRAs; 4) to en-
sure and enhance planned public access to and enjoyment of the
coastal zone in a manner that is compatible with private property
rights and other uses of the coastal zone; 5) to balance the bene-
fits from economic development and multiple human uses of the
coastal zone; the benefits from protecting, preserving, restor-
ing, and enhancing CNRAs; the benefits from minimizing loss
of human life and property; and the benefits from public access
to and enjoyment of the coastal zone; 6) to coordinate agency
and subdivision decision-making affecting CNRAs by establish-
ing clear, objective policies for the management of CNRAs; and
9) to make coastal management processes visible, coherent, ac-
cessible, and accountable to the people of Texas by providing for
public participation in the ongoing development and implemen-
tation of the Texas CMP.

The policy that is specifically applicable to on-site sewage
disposal systems is 31 TAC §501.14(g)(3), relating to nonpoint
source water pollution, which requires that on-site disposal
systems and underground storage tanks be located, designed,
operated, inspected, and maintained so as to prevent releases
of pollutants that may adversely affect coastal waters. Location,
design, operation, and inspection or maintenance are not
addressed in this rulemaking.

The proposed amendment to §35.901 is an editorial change to
clarify the intent of the rule and is solely administrative; therefore,
it will have no significant effect on the activities governed by the
rulemaking, nor will it result in any significant adverse impacts to
coastal resources.

Based on this review, the commission has determined that the
rulemaking will not have direct or significant adverse effect on
any CNRAs; nor will the rulemaking have a substantive effect on
commission actions subject to the CMP. The commission seeks
public comment on this preliminary consistency determination.

SUBMITTAL OF COMMENTS

Comments may be submitted to Joyce Spencer, Office of En-
vironmental Policy, Analysis, and Assessment, MC 205, P.O.
Box 13087, Austin, Texas 78711-3087 or faxed to (512) 239-
4808. All comments should reference Rule Log Number 2002-
007-035-AD. Comments must be received by 5:00 p.m., April 1,
2002. For further information or questions concerning this pro-
posal, please contact Debra Barber, Policy and Regulations Di-
vision, at (512) 239-0412.

STATUTORY AUTHORITY

The amendment is proposed under TWC, §§5.103, 5.105, and
5.513. Section 5.103 provides the commission authority to adopt
rules necessary to carry out its powers and duties under the
TWC and the Texas Health and Safety Code. Section 5.105
grants the commission authority to establish and approve the
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general policy of the commission by rule. Section 5.513 provides
the commission with the authority to issue emergency orders for
OSSFs.

The proposed amendment implements TWC, §5.513, Emer-
gency Order Concerning On-Site Sewage Disposal System,
which authorizes the commission to issue an emergency order
suspending the registration of the installer of an on-site sewage
disposal system, regulating an on-site sewage disposal system,
or both, if the commission finds that an emergency exists and
that the public health and safety is endangered because of the
operation of an on-site sewage disposal system that does not
comply with Texas Health and Safety Code, Chapter 366, or a
rule adopted under that chapter.

§35.901. Emergency Order Concerning On-Site [On-site] Sewage
Facilities [Disposal System].

If the commission finds that an emergency exists and that the public
health and safety is endangered because the construction or operation
of an on-site sewage facility (OSSF) does not comply with Texas Health
and Safety Code, Chapter 366, or Chapter 285 of this title (relating to
On-Site Sewage Facilities); the commission may issue an emergency
order that:

(1) suspends the license of an OSSF installer; or

(2) requires cessation of operation of an OSSF. [The com-
mission may issue an emergency order suspending the registration of
the installer of an on-site sewage disposal system, regulating an on-site
sewage disposal system, or both, if the commission finds that an emer-
gency exists and that the pubic health and safety is endangered because
of the operation of an on-site sewage disposal system that does not com-
ply with Texas Health and Safety Code, Chapter 366, or a rule adopted
under that chapter.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200945
Stephanie Bergeron
Division Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: March 31, 2002
For further information, please call: (512) 239-5017

♦ ♦ ♦
CHAPTER 111. CONTROL OF AIR
POLLUTION FROM VISIBLE EMISSIONS AND
PARTICULATE MATTER
SUBCHAPTER B. OUTDOOR BURNING
30 TAC §111.209

The Texas Natural Resource Conservation Commission (com-
mission) proposes an amendment to §111.209.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULE

House Bill (HB) 2912, Article 17, 77th Legislature, 2001,
amended the Occupation Code by adding a new §801.361,
Disposal of Animal Remains, to allow veterinarians to dispose

of animal remains by burial or burning under limited circum-
stances. Occupation Code, §801.361, allows veterinarians to
burn or bury animal remains only if they do so on their own
property; the property is in a county with a population of less
than 10,000; and they do not charge for the burning or burial.
The section also restricts the commission from adopting a rule
that prohibits conduct authorized by the section. The commis-
sion is proposing an amendment to Chapter 111, Control of
Air Pollution from Visible Emissions and Particulate Matter, in
order to make existing rules on burning consistent with the new
legislation. The revisions necessary in 30 TAC Chapter 330 to
make existing rules on burial consistent with the new legislation
are being proposed in a future rulemaking.

The existing rules in Chapter 111 prohibit outdoor burning in the
State of Texas except as provided by Subchapter B, Outdoor
Burning, or by orders or permits of the commission. The ex-
isting exceptions in Subchapter B regarding disposal of animal
carcasses allows only for the burning of diseased animal car-
casses when burning is the most effective means of controlling
the spread of disease. The commission proposes adding an ad-
ditional exception to implement the authorization added by HB
2912.

SECTION DISCUSSION

The proposed amendment to §111.209, Exception for Disposal
Fires, is necessary to implement the burning authorization pro-
vided by HB 2912. The proposed amendment adds a new para-
graph (3) to provide an exception to the prohibition of outdoor
burning for animal remains burning by a veterinarian if the burn-
ing is conducted on property owned by the veterinarian; the prop-
erty is in a county with a population of less than 10,000; and the
veterinarian does not charge for the burning. Animal remains re-
fer to an animal that dies in the care of the veterinarian and does
not include any other type of medical waste.

Texas Government Code, §311.005, General Definitions,
defines "population" to mean population according to the most
recent federal decennial census. Therefore, the population
figure of 10,000 specified in the proposed rule amendment is
based on the most recent federal decennial census.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, has determined that for the first five-year period the
proposed rule is in effect, there will be no fiscal impacts to units
of state or local government as a result of administration and en-
forcement of the proposed rule.

This rulemaking is intended to implement certain provisions of
HB 2912. This bill allows a veterinarian to dispose of animal re-
mains by burial or burning only if the disposal occurs on property
owned by the veterinarian, the veterinarian does not charge for
the disposal, and if the disposal occurs in a county with a pop-
ulation of less than 10,000. In order to comply with the legisla-
tion, this rulemaking is intended to add an additional exemption
to existing commission outdoor burning rules to implement the
authorization added by HB 2912.

The provisions in this rulemaking are voluntary and only apply
to veterinarians in counties with a population less than 10,000.
The commission does not anticipate this rulemaking will affect
any units of state or local government.

PUBLIC BENEFIT AND COSTS
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Mr. Davis also has determined that for each year of the first five
years the proposed rule is in effect, the public benefit anticipated
from administration of the proposed rule would be compliance
with the terms of HB 2912 regarding the authority for a veterinar-
ian that meets certain conditions to dispose of animal remains
on-site through burial or burning.

This rulemaking is intended to implement certain provisions of
HB 2912, which allows a veterinarian to dispose of animal re-
mains by burial or burning only if the disposal occurs on property
owned by the veterinarian, the veterinarian does not charge for
the disposal, and if the disposal occurs in a county with a pop-
ulation of less than 10,000. In order to comply with the legisla-
tion, this rulemaking is intended to add an additional exemption
to existing commission outdoor burning rules to implement the
authorization added by HB 2912.

The proposed voluntary provisions do not add additional regu-
latory requirements for affected individuals and businesses and
only apply to veterinarians in counties with a population less than
10,000. This rulemaking is intended to increase disposal flexibil-
ity by providing qualifying veterinarians authorization to dispose
of animal remains on-site. This authorization could result in cost
savings for veterinarians that would no longer be required to have
animal remains shipped and disposed of offsite. Additionally, in-
dividuals that have deceased animals disposed of by veterinar-
ians on-site would not have to pay for the disposal. According
to a random sampling of veterinarians by the Texas Veterinary
Medical Association, the cost for offsite animal disposal ranges
between approximately $30 to $250, depending on the location
of disposal site and the size of the animal being disposed.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

There will be no adverse fiscal impacts to small or micro-busi-
nesses as a result of the proposed amended section, which is
intended to implement provisions of HB 2912, which allows a vet-
erinarian to dispose of animal remains by burial or burning only
if the disposal occurs on property owned by the veterinarian, the
veterinarian does not charge for the disposal, and if the disposal
occurs in a county with a population of less than 10,000. In order
to comply with the legislation, this rulemaking is intended to add
an additional exemption to existing commission outdoor burning
rules to implement the authorization added by HB 2912.

The proposed voluntary provisions do not add additional regula-
tory requirements for affected small and micro-businesses and
only apply to veterinarians in counties with a population less than
10,000. This rulemaking is intended to increase disposal flexibil-
ity by providing qualifying veterinarians authorization to dispose
of animal remains on-site. This authorization could result in cost
savings for veterinarians that would no longer be required to have
animal remains shipped and disposed of offsite. Additionally, in-
dividuals that have deceased animals disposed of by veterinar-
ians on-site would not have to pay for the disposal. According
to a random sampling of veterinarians by the Texas Veterinary
Medical Association, the cost for offsite animal disposal ranges
between approximately $30 to $250, depending on the location
of disposal site and the size of the animal being disposed.

LOCAL EMPLOYMENT IMPACT

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rule does not adversely affect a
local economy in a material way for the first five years that the
proposed rule is in effect.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225 and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the definition of a "ma-
jor environmental rule" as defined in that statute. The proposed
amendment to §111.209 is only intended to make existing com-
mission rules consistent with the new legislative changes made
to the Occupation Code, and the rule will not adversely affect in
a material way the economy, productivity, competition, jobs, the
environment, or the public health and safety of the state or a sec-
tor of the state. Therefore, the proposed amendment does not
qualify as a "major environmental rule." Furthermore, the analy-
sis required by §2001.0225(c) does not apply because the pro-
posed rule does not meet any of the four applicability require-
ments of a major environmental rule. The proposed rule does
not exceed a standard set by federal law, exceed an express
requirement of state law, exceed a requirement of a delegation
agreement, or adopt a rule solely under the general powers of
the agency. The rule is proposed specifically to comply with HB
2912, and does not exceed the requirements of that bill. The
commission invites public comment on this draft regulatory im-
pact analysis determination.

TAKINGS IMPACT ASSESSMENT

The commission evaluated the proposed rule and performed a
preliminary assessment of whether the proposed rule constitutes
a taking under Texas Government Code, Chapter 2007. The
specific purpose of the proposed rule is to make existing com-
mission rules consistent with the new legislative changes made
to the Occupation Code by HB 2912. The proposed rule would
substantially advance this purpose by allowing veterinarians do-
ing business in sparsely populated counties to dispose of an an-
imal that dies in the care of the veterinarian.

Promulgation and enforcement of the proposed rule would be
neither a statutory nor a constitutional taking of private real prop-
erty. Specifically, the proposed rule will not affect private real
property rights because it will not burden, restrict, or limit an
owner’s property rights which would otherwise exist in the ab-
sence of the regulation. The proposed rule will actually expand
the allowable uses of a veterinarian’s private real property. Con-
sequently, the proposed rule does not meet the definition of a
taking under Texas Government Code, §2007.002(5).

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the proposed rulemaking and found
that the proposal is a rulemaking identified in Coastal Coordi-
nation Act Implementation Rules, 31 TAC §505.11, or will affect
an action/authorization identified in Coastal Coordination Act Im-
plementation Rules, 31 TAC §505.11, and, therefore, will require
that applicable goals and policies of the Texas Coastal Man-
agement Program (CMP) be considered during the rulemaking
process. In accordance with the regulations of the Coastal Co-
ordination Council, the commission reviewed the proposed rule-
making for consistency with the CMP goals and policies. The
CMP goal applicable to this rulemaking is the goal to protect,
preserve, and enhance the diversity, quality, quantity, functions,
and values of coastal natural resource areas (CNRAs) (31 TAC
§501.12(l)). The CMP policy applicable to this rulemaking is the
policy (31 TAC §501.14(q)) that commission rules comply with
federal regulations in 40 Code of Federal Regulations to protect
and enhance air quality in the coastal area (31 TAC §501.14(q)).
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The specific purpose of the proposed rule is to make existing
commission rules consistent with the new legislative changes
made to the Occupation Code by HB 2912. The proposed rule
authorizes veterinarians to burn animal remains if they do so on
their own property; the property is in a county with a popula-
tion of less than 10,000; and they do not charge for the burn-
ing. Because of the limited circumstances under which burning
is authorized, the commission anticipates that promulgation and
enforcement of the proposed rule will not have a direct or signifi-
cant adverse effect on any CNRAs, nor will the rulemaking have
a substantive effect on commission actions subject to the CMP.
Therefore, the rulemaking is consistent with the applicable goals
and policy. The commission seeks public comment on this pre-
liminary consistency determination.

ANNOUNCEMENT OF HEARING

A public hearing on this proposal will be held in Austin on March
28, 2002 at 2:00 p.m. at the commission’s central office in Build-
ing F, Room 2210, located at 12100 Park 35 Circle. The hearing
will be structured for the receipt of oral or written comments by in-
terested persons. Individuals may present oral statements when
called upon in order of registration. There will be no open dis-
cussion during the hearing; however, an agency staff member
will be available to discuss the proposal 30 minutes prior to the
hearing and will answer questions before and after the hearing.

Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Comments may be submitted to Joyce Spencer, Office of En-
vironmental Policy, Analysis, and Assessment, MC 205, Texas
Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087, or faxed to (512) 239-4808. All com-
ments should reference Rule Log Number 2001-088-111-AI.
Comments must be received by 5:00 p.m., April 1, 2002.
For further information, please contact Jill Burditt, Regulation
Development Section, (512) 239-0560.

STATUTORY AUTHORITY

The amendment is proposed under Texas Health and Safety
Code, TCAA, §382.011, which authorizes the commission to ad-
minister the requirements of the TCAA; §382.012, which pro-
vides the commission the authority to develop a comprehensive
plan for the state’s air; §382.017, which authorizes the commis-
sion to adopt rules consistent with the policy and purposes of
the TCAA; §382.018, which authorizes the commission to con-
trol outdoor burning; §382.085, which prohibits unauthorized air
emissions; and Texas Water Code, §5.103, which authorizes the
commission to adopt rules.

The proposed amendment implements Texas Health and
Safety Code, TCAA, §382.002, concerning Policy and Purpose;
§382.011, concerning General Powers and Duties; §382.012,
concerning State Air Control Plan; §382.017, concerning
Rules; §382.018, concerning Outdoor Burning of Waste and
Combustible Material; Texas Water Code, §5.103, concerning
Rules; and Occupation Code, §801.361, concerning Disposal
of Animal Remains.

§111.209. Exception for Disposal Fires.

Outdoor burning shall be authorized for:

(1) - (2) (No change.)

(3) Animal remains burning by a veterinarian if the burning
is conducted on property owned by the veterinarian; the property is in a
county with a population of less than 10,000; and the veterinarian does
not charge for the burning. Animal remains refer to an animal that dies
in the care of the veterinarian and does not include any other type of
medical waste.

(4) [(3)] On-site burning of trees, brush, and other
plant growth for right-of-way maintenance, landclearing operations,
and maintenance along water canals when no practical alternative
to burning exists and when the materials are generated only from
that property. Structures containing sensitive receptors must not be
negatively affected by the burn. Such burning shall be subject to the re-
quirements of §111.219 of this title (relating to General Requirements
for Allowable Outdoor Burning). When possible, notification of intent
to burn should be made to the appropriate commission regional office
prior to the proposed burn. For a single project entailing multiple
days of burning, an initial notice delineating the scope of the burn is
sufficient if the scope does not constitute circumvention of the rule for
a continual burning situation. Commission notification or approval is
not required.

(5) [(4)] Crop residue burning for agricultural management
purposes when no practical alternative exists. Such burning shall be
subject to the requirements of §111.219 of this title, and structures
containing sensitive receptors must not be negatively affected by the
burn. When possible, notification of intent to burn should be made to
the appropriate commission regional office prior to the proposed burn.
Commission notification or approval is not required. This section is not
applicable to crop residue burning covered by an administrative order.

(6) [(5)] Brush, trees, and other plant growth causing a
detrimental public health and safety condition may be burned by a
county or municipal government at a site it owns upon receiving site
and burn approval from the executive director. Such a burn can only be
authorized when there is no practical alternative, and it may be done
no more frequently than once every two months. Such burns cannot
be conducted at municipal solid waste landfills unless authorized un-
der §111.215 of this title (relating to Executive Director Approval of
Otherwise Prohibited Outdoor Burning), and shall be subject to the re-
quirements of §111.219 of this title.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200943
Stephanie Bergeron
Division Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: March 31, 2002
For further information, please call: (512) 239-5017

♦ ♦ ♦
CHAPTER 213. EDWARDS AQUIFER
The Texas Natural Resource Conservation Commission (com-
mission) proposes amendments to §213.4, Application Process-
ing and Approval; and §213.23, Plan Processing and Approval.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES
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The 77th Legislature, 2001, passed House Bill (HB) 2912,
§10.04 which amended Texas Water Code (TWC), §26.137 to
provide for a 30-day comment period in the review process for
protection plans in the contributing zone of the Edwards Aquifer
as provided in Subchapter A, §213.4(a)(2).

Rules under 30 TAC Chapter 213 Subchapter A, concerning the
Edwards Aquifer in Medina, Bexar, Comal, Kinney, Uvalde, Hays,
Travis, and Williamson Counties apply to all regulated develop-
ments within the recharge zone and to certain activities within the
transition zone and to point source wastewater discharges in the
recharge zone and up to ten miles upstream of the recharge zone
within the aquifer’s contributory watersheds. Regulated develop-
ment includes any construction-related or post-construction ac-
tivity on the recharge or transition zones of the Edwards Aquifer
having the potential for polluting the Edwards Aquifer and hydro-
logically-connected surface streams. These activities include,
but are not limited to, the construction of residential or commer-
cial sites, utility lines, roads and highways, sewage collection
systems, or aboveground or underground storage tank facilities
for static hydrocarbons or hazardous substances. Clearing, ex-
cavation, or any other activity which alters or disturbs the topo-
graphic, geologic, or existing recharge characteristics of a site is
also considered regulated activity.

Currently in §213.4(a)(1), no person may commence the
construction of any regulated activity until an Edwards Aquifer
protection plan or modifications to the plan have been filed
with the appropriate regional office, and the application has
been reviewed and approved by the executive director. Section
213.4(c)(1) requires that an original and three copies of the
application must be submitted to the appropriate regional office.
Under §213.4(a)(2), the regional office then provides copies
of the application to affected incorporated cities, groundwater
conservation districts, and counties in which the proposed reg-
ulated activity will be located. These copies are required to be
distributed within five days of the application being determined
to be administratively complete. The executive director must
declare that the application is administratively complete or
deficient within 30 days of receipt by the appropriate regional
office. Any person may file comments within 30 days of the date
the application is mailed to the local governmental entities. The
executive director reviews all comments that are timely filed.
The executive director must complete the review of an applica-
tion within 90 days after determining that it is administratively
complete.

Effective June 1, 1999, the commission implemented new Chap-
ter 213, Subchapter B to regulate activities in the contributing
zone to the Edwards Aquifer having the potential for polluting sur-
face streams which recharge the Edwards Aquifer. United States
Geological Survey hydrogeologic studies show that, on average,
80 to 85% of the recharge to the Edwards Aquifer takes place
in the stream beds that cross the recharge zone. The regulation
of activities that can affect the quality of water flowing into the
recharge zone protects the quality of the groundwater in the Ed-
wards Aquifer, thus protecting the existing and potential uses of
these water resources.

Regulated activities under Subchapter B include any construc-
tion-related or post-construction activity occurring in the con-
tributing zone of the Edwards Aquifer that has the potential for
contributing pollution to surface streams that enter the Edwards
Aquifer recharge zone. These activities include, but are not lim-
ited to, the construction of residential or commercial sites, util-
ity lines, roads and highways, or aboveground or underground

storage tank facilities for static hydrocarbons or hazardous sub-
stances. Clearing, excavation, or any other activity which al-
ters or disturbs the topographic, geologic, or existing stormwater
runoff characteristics of a site is also considered regulated ac-
tivity. Subchapter B rules apply only to regulated activities dis-
turbing at least five acres, or regulated activities disturbing less
than five acres which are part of a larger common plan of devel-
opment or sale with the potential to disturb cumulatively five or
more acres.

Currently under Subchapter B, no person may commence the
construction of any regulated activity until a contributing zone
plan or modifications to the plan have been filed with the appro-
priate regional office, and the application has been reviewed and
approved by the executive director.

An original and one copy of the application must be submitted
to the appropriate regional office. The executive director must
complete the review of an application for contributing zone plan
approval within 15 calendar days of receipt by the appropriate
regional office. If the executive director fails to issue a letter ap-
proving or denying the application within 16 calendar days after
receipt of the application, the application shall be deemed to be
granted.

This rulemaking proposes to change the number of copies re-
quired to be submitted for Edwards Aquifer protection plans sub-
mitted under Subchapter A to allow the executive director to com-
ply with the requirement to provide copies of the application to
affected incorporated cities, groundwater conservation districts,
and counties in which the proposed regulated activity will be lo-
cated. The current requirement of submitting an original and
three copies does not allow for a copy to be kept by the appropri-
ate regional office after the other copies have been distributed.

For Subchapter B, this rulemaking proposes to provide for a
30-day comment period for contributing zone plans as required
under HB 2912. The rulemaking also proposes to change the
number of copies of an application which an applicant must sub-
mit to ensure the executive director can comply with the new re-
quirement.

Further, to accommodate the proposed 30-day review process,
this rulemaking proposes to eliminate the 16-day automatic ap-
proval of a contributing zone plan and move to a 90-day approval
process. The statute does not require the commission to change
the 16-day automatic approval. However, program staff experi-
ences have shown that the 16-day automatic approval following
the 30- day comment period does not allow adequate time for
further review by program staff or additional work that may be
required by the applicant’s consultants to address comments re-
ceived. Subchapter A rules currently provide for a 90-day review
time after the 30-day comment period for applications submitted
for the recharge and transition zones. This proposed change will
make the review time for the contributing zone plans consistent
with the review time for the recharge and transition zone plans.

Finally, this rulemaking would change the language in
§213.23(e)(2), relating to grounds for denying a contributing
zone application, and add it to the proposed §213.23(e). The
denial language currently provides the executive director a
mechanism to deny, within 15 days, an application submitted
for the contributing zone. However, with deletion of the 16-day
approval language, this language would no longer apply be-
cause the proposed changes would allow construction in the
contributing zone to begin only after the agency issues an
approval letter.
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SECTION BY SECTION DISCUSSION

Subchapter A: Edwards Aquifer in Medina, Bexar, Comal, Kin-
ney, Uvalde, Hays, Travis, and Williamson Counties

The commission proposes to amend §213.4, Application Pro-
cessing and Approval, by changing the submission requirement
in §213.4(c)(1) from an original and three copies of the applica-
tion to an original and one copy for the executive director to re-
view. Additionally, one copy for each affected incorporated city,
groundwater conservation district, and county in which the pro-
posed regulated activities will be located, would be required. The
rule further clarifies that all the copies must be sent to the ap-
propriate regional office. This allows the executive director to
comply with §213.4(a)(2), which requires the regional office to
provide copies of the applications to affected incorporated cities,
groundwater conservation districts, and counties in which the
proposed regulated activity will be located. Past practice has
shown that three copies may not be adequate to distribute to all
of these entities and to retain a copy at the region office.

In addition, with the creation of new groundwater conserva-
tion districts during the 77th Legislative Session, 2001, the
executive director cannot specify the exact number of copies
needed. Thus, the rule has been changed from requiring a
specific number to requiring, "additional copies as needed." The
number of copies needed is dependent upon the location of
the project, because the project could potentially fall under the
jurisdiction of more than one groundwater district, in addition to
a county and municipality. To assist applicants in determining
the number of copies they need to submit, the agency has
developed guidance that is available on the agency’s web page
at http://www.tnrcc.state.tx.us/EAPP/review.html. Additionally,
applicants that have a project in Hays, Travis, or Williamson
Counties can call the Austin Regional Office at (512) 339-2929
for assistance in determining the number of copies they need to
submit. Applicants that have projects in Kinney, Uvalde, Medina,
Bexar, or Comal Counties can call the San Antonio Regional
Office at (210) 409-3096 for assistance.

Subchapter B: Contributing Zone to The Edwards Aquifer in Med-
ina, Bexar, Comal, Kinney, Uvalde, Hayes, Travis and Williamson

The commission proposes to amend the title of Subchapter B
by correcting the misspelling of Hays County. The commission
proposes to change the title from "Contributing Zone to The Ed-
wards Aquifer in Medina, Bexar, Comal, Kinney, Uvalde, Hayes,
Travis and Williamson" to "Contributing Zone to The Edwards
Aquifer in Medina, Bexar, Comal, Kinney, Uvalde, Hays, Travis,
and Williamson."

The commission proposes to amend §213.23(a) by adding lan-
guage which will create a new paragraph (2) and renumber-
ing the existing paragraph (2) to paragraph (3). The new lan-
guage in paragraph (2) requires the appropriate regional office
to provide copies of applications to affected incorporated cities,
groundwater conservation districts, and counties in which the
proposed regulated activity will be located. Additionally, the rule
proposes that the regional office distribute the copies within five
days of the application being determined to be administratively
complete. Further, the new language proposes to allow any per-
son to file comments within 30 days of the date the application
is mailed to local governmental entities. Finally, the rule pro-
poses to require the executive director to review all comments
that are timely filed. The commission proposes these changes
to incorporate the requirements of HB 2912, §10.04, which as
codified in TWC, §26.137, requires the commission to provide a

30-day comment period in the review process for the protection
plans in the contributing zone of the Edwards Aquifer as pro-
vided in §213.4(a)(2). Additionally, these changes will make the
Subchapter B comment period requirements and review period
consistent with Subchapter A.

The commission proposes to amend §213.23(c)(1) by changing
the submission requirement in subsection (c)(1) from an original
and one copy of the application to an original and one copy of the
application for the executive director to review and one copy for
each affected incorporated city, groundwater conservation dis-
trict, and county in which the proposed regulated activities will be
located. Once the copies are received, the executive director will
distribute them to the affected local governmental entities for re-
view and comment. These changes are required under HB 2912,
§10.04, which requires the regional offices to provide copies of
the applications to parties listed in §213.4(a)(2).

The commission proposes to amend §213.23(e) by deleting
paragraphs (1) - (3) and adding language to require that the
executive director must complete the review of an application
within 90 days after determining that it is administratively com-
plete. Further, the proposed rule requires the executive director
to declare that the application is administratively complete or
deficient within 30 days of receipt by the appropriate regional
office. Finally, the proposed rule provides that grounds for a
deficient application include, but are not limited to, failure to
include all information listed in this section and failure to pay all
applicable application fees. These proposed changes reflect
the language in current §213.23(e)(2) which is proposed to be
deleted and added to revised §213.23(e).

The commission proposes these changes to allow adequate time
for both the agency to review and respond to comments and for
the applicant to respond to questions or requests for information
that the agency may have based on comments received during
the 30-day comment period. The executive director believes that
90 days will be adequate time for any needed investigation by the
executive director’s staff or any additional work that may need to
be performed by the applicant’s consultants. Subchapter A rules
currently provide for a 90-day review time for applications sub-
mitted for the recharge and transition zones, which the executive
director has found to be adequate.

Since the Subchapter B rules became effective June 1, 1999,
review of these plans has proven to be similar to that of plans
submitted under Subchapter A. It was originally thought that the
plans submitted for the contributing zone would allow for an ab-
breviated review process, since the plans were certified by a li-
censed professional engineer and no geologic assessment was
required. Even though the plans are certified, additional infor-
mation is frequently needed by the executive director to evaluate
the adequacy of the plan. Thus, these rules propose to make
the review time consistent between both Subchapters A and B.

Additionally, the current automatic approval for contributing zone
plans causes a delay in review and approval for plans submitted
for the recharge and transition zones under Subchapter A. Plans
are reviewed in the order received to ensure fairness to all ap-
plicants. However, when contributing zone plans are submitted,
due to the automatic approval after 15 days, staff must re-prior-
itize and focus on the review of the contributing zone plan first,
and the recharge and transition zone plans that are currently un-
der review must be delayed. This change in prioritization may
cause further delays and associated costs for the recharge and
transition zone projects. If all the plans are reviewed under the
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same time frame, plans will be reviewed fairly in the order re-
ceived.

Currently, the agency is able to exercise more flexibility in ac-
cepting recharge and transition zone plans at the time of plan
submittal. If a plan is accepted as administratively complete but
additional technical information is needed, there is flexibility in
the review schedule to obtain the additional technical informa-
tion needed. Automatic approval on contributing zone plans re-
moves this flexibility. Plans are currently turned away at time of
submittal due to the lack of time to receive the additional infor-
mation needed for the review.

In addition, without adequate time to respond to comments for
both the executive director and the applicant, the executive di-
rector might be forced to deny plans that would otherwise be
approved with additional investigation time. If the executive di-
rector denies a plan, the applicant will need to not only resubmit
the plan which will start the review process over but also pay an
additional application fee for that plan.

It has become increasingly more difficult for the executive direc-
tor to meet the 15-day review time for submitted contributing zone
plans, because of the increase in the total number of contributing
zone plans being received. For example, in the Austin Regional
Office the number of contributing zone plans received increased
from 24 in Fiscal Year (FY) 2000 to 51 in FY 2001. In addition,
the Edwards Aquifer Protection Program has seen an increase
in plans submitted for the recharge and transition zones as well
as the contributing zone. The number of plans submitted for the
recharge and transition zones in the Austin Regional Office in-
creased from 305 in FY 2000 to 327 in FY 2001 and in the San
Antonio Regional Office, the number increased from 198 to 244.

FISCAL NOTE: COST TO STATE AND LOCAL GOVERNMENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, has determined that for the first five-year period the
proposed rules are in effect, there will be no significant fiscal
implications for units of state and local government due to ad-
ministration and enforcement of the proposed rules.

These proposed rules are intended to implement certain
provisions of HB 2912 (an act relating to the continuation and
functions of the commission; providing penalties), 77th Legis-
lature, 2001. The bill required the commission to implement
a 30-day comment period in the review process for protection
plans submitted for regulated activities in the contributing zone
of the Edwards Aquifer. This comment period was implemented
on September 1, 2001. These proposed rules would also
change the number of copies of protection plans required to
be submitted to the commission’s regional offices for activities
within the recharge, transition, and contributing zones of the Ed-
wards Aquifer and would delete the 16-day automatic approval
of contributing zone protection plans, replacing it with a 90-day
review time after the close of the 30-day comment period. No
significant fiscal implications for the commission are anticipated
due to the repeal of the 16-day automatic approval provision.

A protection plan consists of blueprints and various appli-
cations/plans including water pollution abatement plans,
contributing zone plans, organized sewage collection system
plans, aboveground/underground storage tank facility plans,
modifications to existing plans, or exception requests. These
plans have to be approved by the commission before any
construction activity in the affected areas can start.

The Edwards Aquifer recharge, transition, and contributing
zones are located in portions of Medina, Bexar, Comal, Kinney,
Uvalde, Hays, Travis, and Williamson Counties. All regulated
activities within the recharge, transition, and contributing zones
of the Edwards Aquifer would be affected by this rulemaking.
Regulated activities, under Subchapter A, include any construc-
tion-related or post-construction activity that include, but are not
limited to, the following: construction of buildings, utility stations,
utility lines, roads, highways, or railroads; clearing, excavation,
or any other activity that alters or disturbs the topographic,
geologic, or existing recharge characteristics of a site; any in-
stallation of aboveground or underground storage tank facilities
on the recharge or transition zone of the Edwards Aquifer; or
any other activities that may pose a potential for contaminating
the Edwards Aquifer and hydrologically-connected surface
streams. Regulated activities under Subchapter B are similar to
those under Subchapter A, but apply only to activities disturbing
at least five acres, or disturbing less than five acres which are
part of a larger common plan of development or sale with the
potential to disturb cumulatively five or more acres.

The proposed rules will change the requirement for copies of
protection plans from requiring a specific number to requiring
copies as needed. Currently, the commission requires an origi-
nal and three copies of a recharge or transition zone protection
plan and an original and one copy of a contributing zone pro-
tection plan. Upon receiving these copies from applicants for
projects located over the recharge or transition zone, the com-
mission’s regional offices distribute the copies to affected incor-
porated cities, groundwater conservation districts, and counties
in which the regulated activity will be located. The proposed
rules would remove the specific copy criteria and instead require
an original and one copy for the commission and one copy for
each affected incorporated city, groundwater conservation dis-
trict, and county in which the regulated activity will be located.

In order to provide the commission with sufficient time to review
and analyze comments submitted during the new 30-day com-
ment period, this rulemaking would delete the 16- day automatic
approval of contributing zone protection plans. Currently, if the
executive director does not issue a letter approving or denying
a protection plan submitted for a regulated activity in the con-
tributing zone of the Edwards Aquifer within 16 days, the plan
is automatically approved. The proposed timing changes would
make the review period for contributing zone protection plans the
same as protection plans submitted for regulated activities in the
recharge and transition zones of the Edwards Aquifer, which al-
ready require a 30-day comment period.

The commission annually processes approximately 70 contribut-
ing zone protection plans and approximately 570 recharge and
transition zone protection plans. Out of this total, approximately
ten contributing and 50 recharge and transition zone protection
plans are submitted by units of state and local government.

The new 30-day comment period for contributing zone protec-
tion plans is not anticipated to result in significant fiscal implica-
tions for units of state and local government that are required
to submit protection plans for construction activities in the con-
tributing zone of the Edwards Aquifer. As mandated by HB 2912,
the 30-day comment period was implemented on September 1,
2001. The majority of contributing zone plans affected by this
provision are not submitted by units of state and local govern-
ment. Out of the 18 contributing zone plans submitted for re-
view so far in FY 2002, only three have been submitted by units
of government. Two of these plans are still pending, awaiting
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the completion of the 30-day comment period. The commission
has received no information that would indicate that this delay
has resulted in significant fiscal impacts for any affected unit of
government. Future applications for construction activity in the
contributing zone of the Edwards Aquifer are anticipated to incor-
porate the 30-day comment period and the 90-day review time
after the comment period into overall construction plans, which
should not result in significant fiscal implications.

The requirement to provide additional copies of protection plans
as needed is also not anticipated to result in significant fiscal
implications for units of state and local government that are re-
quired to submit protection plans for construction activity over
the Edwards Aquifer. The commission anticipates that the high-
est number of copies that will need to be made in order to pro-
vide a copy of the protection plan to the commission and all
affected incorporated cities, groundwater conservation districts,
and counties is approximately six copies with one original, which
is four copies more than currently required for contributing zone
plans and two copies more than for recharge and transition zone
plans. The commission estimates the requirement to reproduce
six copies will be rare, and that the average number of copies
required to be reproduced will be closer to four. Given the size
of the protection plans, which can be as many as 100 pages in-
cluding blueprints, the commission anticipates affected units of
state and local government will pay an additional $60 per copy
to comply with the proposed rules.

PUBLIC BENEFIT AND COSTS

Mr. Davis has also determined that for each year of the first five
years the proposed rules are in effect, the public benefit antic-
ipated from enforcement of and compliance with the proposed
rules will be increased time for the public and affected units of lo-
cal government to comment on potential environmental impacts
of construction activity over the Edwards Aquifer or in the con-
tributing zone to the Edwards Aquifer, resulting in potentially in-
creased water quality protection of the Edwards Aquifer.

This rulemaking is intended to implement certain provisions of
HB 2912, 77th Legislature, 2001, which required the commission
to implement a 30-day comment period in the review process
for protection plans submitted for regulated activities in the con-
tributing zone of the Edwards Aquifer. This rulemaking would
also increase the number of copies of protection plans required
to be submitted to the commission’s regional offices for activities
within the recharge, transition, and contributing zones of the Ed-
wards Aquifer and would delete the 16-day automatic approval
of contributing zone protection plans, replacing it with a 90-day
review time after the close of the 30-day comment period.

The commission annually processes approximately 70 contribut-
ing zone protection plans and approximately 570 recharge and
transition zone protection plans. Out of this total, approximately
60 contributing and 520 recharge and transition zone protection
plans are submitted by individuals and businesses.

As mandated by HB 2912, the 30-day comment period was im-
plemented on September 1, 2001. The new 30-day comment
period for contributing zone protection plans is not anticipated
to result in significant fiscal implications for individuals and busi-
nesses that are required to submit protection plans for construc-
tion activity over the Edwards Aquifer. The commission has re-
ceived 18 contributing zone protection plans so far in FY 2002.
All but three of these applications have already been approved
and processed by the commission. None of the pending three
applications were submitted by individuals or larger businesses.

The commission has received no information that would indicate
that the additional 30-day comment period has resulted in signif-
icant fiscal impacts for any affected individual or business since
it was implemented on September 1, 2001. Future applications
for construction activity in the contributing zone of the Edwards
Aquifer are anticipated to incorporate the 30-day comment pe-
riod and the 90-day review time after the 30-day comment period
into overall construction plans, which should not result in signifi-
cant fiscal implications.

The requirement to provide additional copies of protection plans
as needed is also not anticipated to result in significant fiscal
implications for individuals and businesses that are required to
submit protection plans for construction activity over the Edwards
Aquifer. The commission anticipates that the highest number of
copies that will need to be made in order to provide a copy of
the protection plan to the commission and all affected incorpo-
rated cities, groundwater conservation districts, and counties is
approximately six copies with one original. The commission es-
timates the requirement to reproduce six copies will be rare, and
that the average number of copies required to be reproduced will
be closer to four. Given the size of the protection plans, which
can be as many as 100 pages including blueprints, the commis-
sion anticipates affected individuals and businesses will pay an
additional $60 per copy to comply with the proposed rules.

SMALL AND MICRO-BUSINESS ASSESSMENT

There may be adverse fiscal implications, which are not antic-
ipated to be significant, for small and micro-businesses due to
implementation of the proposed rules, which are intended to im-
plement provisions of HB 2912, 77th Legislature, 2001. This bill
required the commission to implement a 30- day comment period
in the review process for protection plans submitted for regulated
activities in the contributing zone of the Edwards Aquifer.

Additionally, this rulemaking would increase the number of
copies of protection plans required to be submitted to the
commission’s regional offices for activities within the recharge,
transition, and contributing zones of the Edwards Aquifer and
would delete the 16-day automatic approval of contributing zone
protection plans, replacing it with a 90-day review time after the
close of the 30-day comment period.

The commission annually processes approximately 70 contribut-
ing zone protection plans and approximately 570 recharge and
transition zone protection plans. Out of this total, approximately
60 contributing and 520 recharge and transition zone protection
plans are submitted by industry, some of which may be small or
micro-businesses.

As mandated by HB 2912, the 30-day comment period was im-
plemented on September 1, 2001. The new 30-day comment
period for contributing zone protection plans is not anticipated
to result in significant fiscal implications for small or micro-busi-
nesses that are required to submit protection plans for construc-
tion activity over the Edwards Aquifer. The commission has re-
ceived 18 contributing zone protection plans so far in FY 2002.
Of the 18 plans submitted, at least one has been submitted
by a small business. This plan is currently pending, awaiting
the completion of the 30-day comment period. The commission
has received no information that would indicate that the addi-
tional 30-day comment period has resulted in significant fiscal
impacts for any small or micro-businesses since implemented on
September 1, 2001. Future applications for construction activity
in the contributing zone of the Edwards Aquifer are anticipated to
incorporate the 30-day comment period and the 90-day review
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time after the 30-day comment period into overall construction
plans, which should not result in significant fiscal implications.

The requirement to provide additional copies of protection plans
as needed is also not anticipated to result in significant fiscal
implications for small and micro-businesses that are required to
submit protection plans for construction activity over the Edwards
Aquifer. The commission anticipates that the highest number of
copies that will need to be made in order to provide a copy of
the protection plan to the commission and all affected incorpo-
rated cities, groundwater conservation districts, and counties is
approximately six copies with one original. The commission es-
timates the requirement to reproduce six copies will be rare, and
that the average number of copies required to be reproduced will
be closer to four. Given the size of the protection plans, which
can be as many as 100 pages including blueprints, the commis-
sion anticipates affected small and micro-businesses will have
to pay an additional $60 per copy to comply with the proposed
rules.

The following is an analysis of the potential cost per employee
for small or micro-businesses affected by the proposed rules.
Small and micro-business are defined as having fewer than 100
or 20 employees respectively. A small business that is required
to provide four additional copies of a contributing zone protec-
tion plan would spend an additional $3.00 per employee while a
micro-business would spend an additional $12 per employee to
comply with the proposed rules.

LOCAL EMPLOYMENT IMPACT

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired, because the proposed rules do not adversely affect a
local economy in a material way for the first five years that the
proposed rules are in effect.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission has reviewed the proposed rulemaking in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225, and has determined that the rulemaking is
not subject to §2001.0225 because it does not meet the definition
of a "major environmental rule" as defined in §2001.0225(g)(3).
The rulemaking only makes the following procedural changes: 1)
increases the number of copies of an application which an ap-
plicant must submit; 2) corrects the misspelling of Hays County;
3) provides for a 30-day comment period in the review process
for protection plans in the contributing zone; and 4) substitutes
a 90-day approval process for contributing zone plans instead of
the 16-day automatic approval. None of these proposed rules
are expected to adversely affect in a material way the economy,
a sector of the economy, productivity, competition, jobs, the en-
vironment, or the public health and safety of the state or a sector
of the state. Furthermore, even if the proposed rules did meet
the definition of a "major environmental rule," the proposed rules
are not subject to §2001.0225 because they do not accomplish
any of the four results specified in §2001.0225(a). First, there
are no federal law standards relating to or applicable to the pro-
tection of groundwater quality in the Edwards Aquifer. There-
fore, there are no applicable standards set by federal law that
could be exceeded by these rules. Second, the requirements of
these proposed rules seek to carry out the commission’s statu-
tory responsibility to protect the quality of the aquifer pursuant
to TWC, §26.046 and §26.0461 and in accordance with §26.137
and §26.011. Therefore, the rulemaking does not exceed an
express requirement of state law. Third, the commission is not

a party to a delegation agreement with the federal government
concerning a state and federal program that would be applica-
ble to requirements set forth in these rules. Therefore, there are
no delegation agreement requirements that could be exceeded
by these rules. Fourth, the commission proposes these rules to
protect the Edwards Aquifer pursuant to and in furtherance of
its requirements under the specific state law of TWC, §§26.137,
26.046, and 26.0461. Therefore, the commission does not pro-
pose these rules solely under the commission’s general powers.

TAKINGS IMPACT ASSESSMENT

The commission has prepared a takings impact assessment for
this proposal under Texas Government Code, §2007.043. The
following is a summary of that assessment. The specific pur-
poses of this rulemaking are to implement HB 2912, §10.04 and
to make the procedural requirements of the contributing zone
plan approvals consistent with the recharge and transition zone
plan approvals. The proposed rulemaking advances these pur-
poses by changing the number of copies of an application which
an applicant must submit, correcting the misspelling of Hays
County, providing for a 30-day comment period in the review
process for protection plans in the contributing zone, and sub-
stituting a 90-day approval process for contributing zone plans
instead of the 16-day automatic approval. This proposed rule-
making will not create any additional burden on private real prop-
erty and will not constitute a taking. House Bill 2912, §10.04
specifically requires a 30-day comment period for contributing
zone plans. The commission decided to propose the 90-day ap-
proval process rather than a longer or shorter period because
the 16-day automatic approval does not allow program staff ad-
equate time for review and the 90-day approval process will make
the rules consistent with the rules of the recharge and transition
zone plans.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the proposed rulemaking and found
that the rules are neither identified in Coastal Coordination Act
Implementation Rules, 31 TAC §505.11, nor will they affect any
action/authorization identified in Coastal Coordination Act Imple-
mentation Rules, 31 TAC 505.11. Therefore, the proposed rules
are not subject to the Texas Coastal Management Program.

ANNOUNCEMENT OF HEARING

The commission will hold a public hearing on this proposal in
San Antonio on March 20, 2002 at 7:00 p.m., in the City Coun-
cil Chambers located in the Municipal Plaza Building, 103 Main
Plaza as well as in Austin on April 3, 2002 at 10:00 a.m., Texas
Natural Resource Conservation Commission, 12100 Park 35 Cir-
cle, Building F, Room 2210. The hearing will be structured for the
receipt of oral or written comments by interested persons. Indi-
viduals may present oral statements when called upon in order of
registration. Open discussion will not occur during the hearing;
however, an agency staff member will be available to discuss the
proposal 30 minutes prior to the hearing and answer questions
before and after the hearing.

SUBMITTAL OF COMMENTS

Comments may be submitted to Angela Slupe, MC 205, Of-
fice of Environmental Policy, Analysis, and Assessment, Texas
Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087, or faxed to (512) 239-4808. All com-
ments should reference Rule Log Number 2001-086-213-WT.
Comments must be received by 5:00 p.m., April 15, 2002. For
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further information, please contact Kathy Ramirez, Regulation
Development Section, at (512) 239-6757.

SUBCHAPTER A. EDWARDS AQUIFER IN
MEDINA, BEXAR, COMAL, KINNEY, UVALDE,
HAYS, TRAVIS, AND WILLIAMSON COUNTIES
30 TAC §213.4

STATUTORY AUTHORITY

The amendment is proposed under HB 2912, §10.04, which
amended TWC, §26.137 to provide for a 30-day comment pe-
riod in the review process for protection plans in the contributing
zone of the Edwards Aquifer. Additionally, the amendment is pro-
posed under TWC, §5.103, which provides the commission with
the authority to promulgate rules necessary for the exercise of
its jurisdiction and powers provided by the TWC and other laws
of Texas; §5.105, which directs the commission to establish and
approve all general policy of the commission by rule; §26.046,
which requires the commission to receive public comment on ac-
tions the commission should take to protect the Edwards Aquifer
from pollution; and §26.0461, which allows the commission to
impose fees for inspecting the construction and maintenance of
projects covered by plans and for processing plans or amend-
ments that are subject to review or approval under the commis-
sion’s Edwards Aquifer rules. Texas Water Code, §26.011 pro-
vides that the commission will administer the provisions of TWC,
Chapter 26 and establishes the level of quality to be maintained
and controls the quality of the water in the state. Additionally,
§26.121 prohibits unauthorized discharges; §26.401 gives the
goal for groundwater protection in the state; and §28.011 autho-
rizes the commission to make and enforce rules for the protection
and preservation of groundwater.

The proposed amendment implements TWC, §§5.103, 5.105,
26.011, 26.0461, 26.121, 26.137, 26.401, and 28.011.

§213.4. Application Processing and Approval.
(a) - (b) (No change.)

(c) Application submittal.

(1) Submit one original and one copy for the executive di-
rector’s review and additional copies as needed for each affected incor-
porated city, groundwater conservation district, and county in which the
proposed regulated activities will be located. The copies must be sub-
mitted to the appropriate regional office. [An original and three copies
of the application must be submitted to the appropriate regional office.]

(2) (No change.)

(d)- (k) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 14,

2002.

TRD-200200931
Stephanie Bergeron
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: March 31, 2002
For further information, please call: (512) 239-4712

♦ ♦ ♦

SUBCHAPTER B. CONTRIBUTING ZONE TO
THE EDWARDS AQUIFER IN MEDINA, BEXAR,
COMAL, KINNEY, UVALDE, HAYS, TRAVIS,
AND WILLIAMSON COUNTIES
30 TAC §213.23

STATUTORY AUTHORITY

The amendment is proposed under HB 2912, §10.04, which
amended TWC, §26.137 to provide for a 30-day comment pe-
riod in the review process for protection plans in the contributing
zone of the Edwards Aquifer. Additionally, the amendment is
proposed under TWC, §5.103, which provides the commission
with the authority to promulgate rules necessary for the exercise
of its jurisdiction and powers provided by TWC and other laws
of Texas; §5.105, which directs the commission to establish and
approve all general policy of the commission by rule; §26.046,
which requires the commission to receive public comment on ac-
tions the commission should take to protect the Edwards Aquifer
from pollution; and §26.0461, which allows the commission to
impose fees for inspecting the construction and maintenance of
projects covered by plans and for processing plans or amend-
ments that are subject to review or approval under the commis-
sion’s Edwards Aquifer rules. Texas Water Code, §26.011 pro-
vides that the commission will administer the provisions of TWC,
Chapter 26 and establishes the level of quality to be maintained
and controls the quality of the water in the state. Additionally,
§26.121 prohibits unauthorized discharges; §26.401 gives the
goal for groundwater protection in the state; and §28.011 autho-
rizes the commission to make and enforce rules for the protection
and preservation of groundwater.

The proposed amendment implements TWC, §§5.103, 5.105,
26.011, 26.0461, 26.121, 26.137, 26.401, and 28.011.

§213.23. Plan Processing and Approval.

(a) Approval by executive director.

(1) (No change.)

(2) The appropriate regional office shall provide copies of
applications to affected incorporated cities, groundwater conservation
districts, and counties in which the proposed regulated activity will be
located. These copies will be distributed within five days of the appli-
cation being determined to be administratively complete. Any person
may file comments within 30 days of the date the application is mailed
to local governmental entities. The executive director shall review all
comments that are timely filed.

(3) [(2)] A complete application for approval of a contribut-
ing zone plan, as described in this section, must be submitted with
a copy of the notice of intent and the appropriate fee as specified in
§213.27 of this title (relating to Contributing Zone Plan Application
and Exception Fees). The application may be submitted to the execu-
tive director for approval prior to the submittal of the notice of intent
to the EPA.

(b) (No change.)

(c) Submission of application.

(1) Submit one original and one copy for the executive di-
rector’s review and additional copies as needed for each affected incor-
porated city, groundwater conservation district, and county in which the
proposed regulated activities will be located. The copies must be sub-
mitted to the appropriate regional office. [An original and one copy of
the application must be submitted to the appropriate regional office.]

PROPOSED RULES March 1, 2002 27 TexReg 1455



(2) (No change.)

(d) (No change.)

(e) Executive director review. The executive director must
complete the review of an application within 90 days after determining
that it is administratively complete. The executive director must
declare that the application is administratively complete or deficient
within 30 days of receipt by the appropriate regional office. Grounds
for a deficient application include, but are not limited to, failure to
include all information listed in this section and failure to pay all
applicable application fees.

[(1) The executive director must complete the review of an
application for contributing zone plan approval within 15 calender days
of receipt by the appropriate regional office.]

[(2) Grounds for denial of an application include, but are
not limited to, failure to pay the application fee and failure to include
all information listed in this section.]

[(3) If the executive director fails within 16 calendar days
after receipt of the application to issue a letter approving or denying the
application, the application shall be deemed to be granted.]

(f) - (k) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 14,

2002.

TRD-200200932
Stephanie Bergeron
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: March 31, 2002
For further information, please call: (512) 239-4712

♦ ♦ ♦
CHAPTER 285. ON-SITE SEWAGE FACILITIES
SUBCHAPTER A. GENERAL PROVISIONS
30 TAC §285.5, §285.8

The Texas Natural Resource Conservation Commission
(TNRCC or commission) proposes amendments to §285.5,
Submittal Requirements for Planning Materials; and new
§285.8, Multiple On-Site Sewage Facility (OSSF) Systems on
One Large Tract of Land.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

Texas Health and Safety Code (THSC), §366.0512, was added
by House Bill (HB) 2912, §20.03, 77th Legislature, 2001, to pro-
vide the commission the authority to permit multiple treatment
and disposal systems located on one tract of land as an on-site
sewage facility (OSSF), provided that: the tract of land is at least
100 acres in size; all the systems on the tract of land produce no
more than a combined total of 5,000 gallons per day (gpd) on an
annual average basis; the systems are only used on a seasonal
or intermittent basis; and the systems are used only for disposal
of sewage produced on the tract of land.

Owners of large tracts of land with multiple treatment and dis-
posal systems, such as camps and parks, have highlighted con-
cerns about being required to obtain a municipal wastewater
treatment permit for the systems, because of the cost and time
involved. HB 2912, §20.03, provides both environmental protec-
tion and a common-sense remedy for owners of large tracts of
land with multiple OSSF systems.

To avoid any conflicts with the rules in 30 TAC Chapter 331 (relat-
ing to Underground Injection Control), language has also been
included to indicate that the calculated peak flow for each indi-
vidual system shall be less than 5,000 gpd.

Additionally, language has been included that requires the owner
to monitor the flow from the systems and report the flow data to
the permitting authority and the executive director (ED). The ED
and the permitting authority must review the flow data. If the sys-
tem produces more than 5,000 gpd, the owner must either bring
the system into compliance or obtain a municipal wastewater dis-
charge permit.

SECTION BY SECTION DISCUSSION

Section 285.5(a), Submittal Requirements for Planning Materi-
als, is proposed to be amended to add §285.5(a)(2)(D). New
subparagraph (D) states that the planning materials for multiple
treatment and disposal systems on large tracts of land must be
prepared by either a professional engineer or professional sani-
tarian.

Section 285.8, Multiple On-Site Sewage Facility (OSSF) Sys-
tems on One Large Tract of Land, is proposed to be added to
provide the requirements that must be met before multiple treat-
ment and disposal systems on a single tract can be permitted as
an OSSF. Additionally, this section includes the procedures for
preparing the planning materials, reviewing the planning mate-
rials, permitting the systems, and monitoring the systems. Lan-
guage is also provided to address systems that do not meet the
requirements of this section.

Section 285.8(a) proposes to add the requirements that the
owner of a single tract of land must meet to be able to obtain an
OSSF permit for construction of multiple treatment and disposal
systems. Paragraph (1) proposes to provide the size of the tract
of land to be at least 100 acres as specified in HB 2912, §20.03.
Paragraph (2) proposes to include the language specified in HB
2912, §20.03, that the systems be used only on a seasonal or
intermittent basis. Since the intent of the legislation is to address
the needs of camps and parks, "seasonal or intermittent" are
defined as the time used by camp and park programs as 60
weekdays (Monday through Thursday) during a calendar year,
weekends (Friday through Sunday), or any combination of
weekends plus 60 weekdays or less during a calendar year.
Most of these facilities operate during the summer months, then
only on weekends with some limited weekday use the remainder
of the year. The 60-weekday requirement would allow use of
the camp or park 15 weeks per year. Paragraph (3) proposes
to provide that the total of all the systems on the tract of land
produce no more than 5,000 gpd on an annual average basis as
specified in HB 2912, §20.03. "Annual average basis" is defined
as the arithmetic average of all daily flow determinations taken
within the preceding 12 consecutive calendar months. This
definition is consistent with other rules of the TNRCC. The flow
must be calculated using either actual water use data or data
from §285.91(3) of this title (relating to Tables). Paragraph (4)
proposes to require that the peak flow for each individual OSSF
system be less than 5,000 gpd. If the individual OSSF system
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has a peak flow over 5,000 gpd, the system is not considered an
OSSF and may not be permitted under Chapter 285 or THSC,
Chapter 366. This is consistent with 30 TAC §331.7(c) (relating
to Underground Injection Control). Paragraph (5) proposes to
provide the language from HB 2912, §20.03, indicating that the
systems may only be used for disposal of sewage produced on
the single tract of land.

Section 285.8(b) proposes to specify who can prepare and sub-
mit the planning materials to the permitting authority and the in-
formation that must be included in the planning materials for all
existing systems. Paragraph (1) proposes to provide that the ap-
plication must be submitted on the form provided by the permit-
ting authority. Paragraph (2) proposes to provide that all planning
materials required by §285.5(a)(2) of this title must be submitted.
Paragraph (3) proposes to provide that the results of a site eval-
uation must be provided. Paragraph (4) proposes to provide that
the location, type of systems, size of systems, and if permitted,
information from the permit must be provided for all existing sys-
tems. Paragraph (5) proposes to provide that the appropriate fee
must be submitted.

Section 285.8(c) proposes to provide that the permitting authority
must submit the application package to the ED within five work-
ing days after receipt. The review will be completed by the ED
within 30 days after receipt of the application package from the
permitting authority.

Section 285.8(d) proposes to provide the procedures to follow
as a result of the ED review. Paragraph (1) proposes to provide
that if the ED determines that the systems may be permitted as
an OSSF, the permitting authority shall issue either an authoriza-
tion to construct, or a notice of approval. Paragraph (2) proposes
to require that all multiple systems that do not meet the require-
ments in subsection (a) may be required to submit an application
for either a permit under Chapter 205 or Chapter 305 of this title
(relating to General Permits for Waste Discharges or Consoli-
dated Permits, respectively) and an authorization under Chapter
331 of this title (relating to Underground Injection Control).

Section 285.8(e) proposes to indicate that all systems on the
property, including existing systems, must meet the require-
ments of Chapter 285. This may require the owners of some
existing systems to bring the systems into compliance with
Chapter 285.

Section 285.8(f) proposes to specify the monitoring and report-
ing requirements for all of the systems on the single tract of land.
These provisions are necessary to ensure that all of the systems
on the tract of land will comply with the requirement for an total
combined annual average flow of 5,000 gpd.

Section 285.8(g) proposes to provide that if, as a result of the
submittal of the reports required in subsection (f) of this section,
the ED or the authorized agent determines that the systems no
longer meet the requirement of this section, the owner shall ei-
ther bring the systems into compliance with the section or submit
an application for a permit under 30 TAC Chapter 205 or Chapter
305 and an authorization under 30 TAC Chapter 331.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, determined that for the first five-year period the pro-
posed rules are in effect, there will be no significant fiscal impli-
cations for the TNRCC and most units of state and local gov-
ernment due to administration and enforcement of the proposed

rules. However, there could be cost savings for units of govern-
ment that are currently required to apply for wastewater permits
or an authorization for an injection well for camps, parks and
other certain tracts of land.

The rules authorize owners of certain tracts of land over 100
acres to apply for OSSF permits instead of municipal wastewater
permits. The commission estimates that the cost savings for a
unit of government with a new facility that is allowed to be permit-
ted as an OSSF instead of a municipal wastewater facility, would
be approximately $62,000 for the first year and $12,000 each
year thereafter. Facilities operating under a municipal wastewa-
ter permit could choose to transfer to an OSSF permit while utiliz-
ing existing equipment, and would save approximately $12,000
annually in operation and monitoring costs. OSSFs are one or
more systems that treat and dispose of 5,000 gallons of waste-
water or less each day and that are only used for disposal of
sewage where the system is located.

The rules are intended to implement certain provisions of HB
2912 (an act relating to the continuation and functions of the
commission; providing penalties), 77th Legislature, 2001. This
rulemaking would allow owners and operators of all existing or
new camping and park facilities in Texas, who want to install
wastewater treatment devices and disposal facilities, to apply
for OSSF permits instead of municipal wastewater permits or an
authorization for an injection well. This bill provides the commis-
sion the authority to allow a multiple system of treatment devices
and disposal facilities to be permitted as an OSSF if the system
meets the following conditions: the proposed system would have
to be located on a tract of land at least 100 acres in size; the
system’s total output could not exceed 5,000 gpd on an annual
average basis; the system is used on a seasonal or intermittent
basis; and the system is used only for disposal of sewage pro-
duced on the tract of land on which any part of the system is
located.

The total number of new camps and parks that would qualify to
apply for an OSSF permit instead of a municipal wastewater per-
mit is unknown. There are at least 560 existing camp facilities
that might be eligible to obtain an OSSF permit in lieu of a mu-
nicipal wastewater permit. Examples of sites that may qualify
to apply for OSSF permits include municipal and state-operated
camps and parks.

The commission anticipates cost savings for units of state and
local government that own or operate existing or new camps or
parks that would qualify for an OSSF permit instead of a munic-
ipal wastewater permit. Currently, an owner or operator of one
of these facilities who wants to install wastewater treatment de-
vices on his property would have to apply for a municipal waste-
water permit, which is a costlier and more complicated process
than seeking an OSSF permit. The typical costs associated with
obtaining a municipal wastewater permit for a facility with the ca-
pacity to treat 5,000 gpd or less would be $25,000 for design,
$60,000 to install, and $18,000 for annual operation, mainte-
nance, monitoring, and reporting. The total cost for the first year
of operation (including the one-time design and installation, and
ongoing costs) is estimated to be $103,000.

The costs to design, install, and maintain an OSSF system of
similar capacity is anticipated to be less. The commission esti-
mates that the cost for an OSSF capable of treating 5,000 gpd
or less would be approximately $2,000 for design, $32,000 to
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install, and $6,000 for annual operation, maintenance, monitor-
ing, and reporting costs. Additionally, one meter, costing ap-
proximately $1,000, would be required for each system. The to-
tal costs for the first year of operation (including the one-time
design and installation, and ongoing costs) would be $41,000,
or approximately 60% less than the costs for a similar size mu-
nicipal system. Existing facilities operating under a municipal
wastewater permit could choose to transfer to an OSSF permit
while utilizing existing equipment, and would save approximately
$12,000 annually in operation and monitoring costs.

PUBLIC BENEFITS AND COSTS

Mr. Davis also determined that for each year of the first five
years the proposed rules are in effect, the public benefit antic-
ipated from enforcement of and compliance with the proposed
rules will be continued protection of the environment with cost
savings for affected facilities that obtain an OSSF permit in lieu
of a municipal wastewater permit, and potentially lower user fees
to the public utilizing the facilities.

This rulemaking would implement certain provisions of HB 2912
that allow owners and operators of all existing or new camping
and park facilities in Texas, who want to install wastewater treat-
ment devices and disposal facilities, to apply for OSSF permits
instead of municipal wastewater permits or an authorization for
an injection well. This bill provides the commission the author-
ity to allow a multiple system of treatment devices and disposal
facilities to be permitted as an OSSF if the system meets the
following conditions: the proposed system would have to be lo-
cated on a tract of land at least 100 acres in size; the system’s
total output could not exceed 5,000 gpd on an annual average
basis; the system is used on a seasonal or intermittent basis;
and the system is used only for disposal of sewage produced on
the tract of land on which any part of the system is located.

The total number of new camps and parks that would qualify to
apply for an OSSF permit instead of a municipal wastewater per-
mit is unknown. There are at least 560 existing camp facilities
that might be eligible to obtain an OSSF permit in lieu of a munic-
ipal wastewater permit or an authorization for an injection well.
Examples of sites that may qualify to apply for OSSF permits in-
clude Boy Scout camps, Girl Scout camps, church camps, YMCA
camps, and municipal and state operated camps and parks.

The commission anticipates that there would be cost savings for
individuals and businesses that own or operate existing or new
camps or parks that would qualify for an OSSF permit instead of
a municipal wastewater permit. For similar sized systems capa-
ble of treating 5,000 gpd, the first year cost to design, install, and
operate a municipal wastewater facility would be approximately
$103,000 instead of $41,000 for an OSSF. The annual operat-
ing cost for an OSSF, estimated at $6,000, would also be less
compared to the annual operating costs of a municipal wastewa-
ter facility, estimated to be $18,000. Existing facilities operating
under a municipal wastewater permit could choose to transfer
to an OSSF permit while utilizing existing equipment, and would
save approximately $12,000 annually in operation and monitor-
ing costs.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

There will be no adverse fiscal implications to small or micro-
businesses as a result of implementing the proposed rules. Any
small or micro-business operating certain new parks or camping
facilities may experience cost savings of approximately $62,000

for the first year, and $12,000 per year thereafter due to imple-
mentation of these rules. Facilities operating under a munici-
pal wastewater permit could choose to transfer to an OSSF per-
mit while utilizing existing equipment, and would save approxi-
mately $12,000 annually in operation and monitoring costs. This
rulemaking would implement certain provisions of HB 2912 that
would allow owners and operators of all existing or new camping
and park facilities in Texas, who want to install wastewater treat-
ment devices and disposal facilities, to apply for OSSF permits
instead of municipal wastewater permits or authorizations for in-
jection wells.

This bill provides the commission the authority to allow a multiple
system of treatment devices and disposal facilities to be permit-
ted as an OSSF if the system meets the following conditions: the
proposed system would have to be located on a tract of land at
least 100 acres in size; the system’s total output could not ex-
ceed 5,000 gpd on an annual average basis; the system is used
on a seasonal or intermittent basis; and the system is used only
for disposal of sewage produced on the tract of land on which
any part of the system is located.

The total number of new camps and parks that would qualify to
apply for an OSSF permit instead of a municipal wastewater per-
mit is unknown. There are at least 560 existing camp facilities
that might be eligible to obtain an OSSF permit in lieu of a munic-
ipal wastewater permit, some of which are owned and operated
by small and micro-businesses, which may qualify.

The commission anticipates that there would be cost savings for
small or micro-businesses that own or operate existing or new
camps or parks that would qualify for an OSSF permit instead of
a municipal wastewater permit. For similar sized systems capa-
ble of treating 5,000 gpd, the first year cost to design, install, and
operate a municipal wastewater facility would be approximately
$103,000 instead of $41,000 for an OSSF. The annual operating
cost for an OSSF, estimated at $6,000, would also be less com-
pared to the annual operating costs of a municipal wastewater
facility, estimated to be $18,000. The time to receive a permit
for an OSSF would also be much quicker. The commission or
a local authorized agent normally take between two weeks and
two months to process a request for an OSSF permit, while the
commission usually takes between nine months to over a year
to process a request for a municipal wastewater permit.

The following is an analysis of the potential costs savings per em-
ployee for small or micro-businesses affected by the proposed
rules. Small and micro-businesses are defined as having fewer
than 100 or 20 employees, respectively. A small business that
intends to obtain an OSSF in lieu of a municipal wastewater per-
mit for a new facility would save approximately $620 in the first
year and $120 annually per employee throughout the duration
of the permit. A micro-business that intends to obtain an OSSF
in lieu of a municipal wastewater permit for a new facility would
save approximately $3,100 in the first year and $600 annually
per employee throughout the duration of the permit.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission reviewed this proposed rulemaking and deter-
mined that a local employment impact statement is not required
because the proposed rules do not adversely affect a local econ-
omy in a material way for the first five years that the proposed
rules are in effect.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION
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The commission has reviewed the proposed rulemaking in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225, and determined that the rulemaking is not
subject to §2001.0225 because it does not meet the definition of
a major environmental rule. "Major environmental rule" means
a rule, the specific intent of which, is to protect the environment
or reduce risks to human health from environmental exposure
and that may adversely affect in a material way the economy, a
sector of the economy, productivity, competition, jobs, the envi-
ronment, or the public health and safety of the state or a sector of
the state. These rules are proposed to protect the environment
but are not expected to adversely affect the economy of the state
in a material way.

These proposed rules are anticipated to have a minimal effect on
the economy, competition, and jobs, although they enhance the
protection of the environment and the public health and safety
of citizens of the state. The proposed rules incorporate multiple
systems provisions from HB 2912, §20.03, 77th Legislature into
proposed new §285.8.

These proposed revisions are not a major rule and do not meet
any of the four requirements that apply to a major environmental
rule. Under Texas Government Code, §2001.0225 these rules
do not exceed a standard set by federal law or a requirement
of a delegation agreement or contract between the state and
an agency or representative of the federal government to imple-
ment a state and federal program. The EPA does not have a fed-
eral program for OSSFs and does not establish requirements for
states that implement their own OSSF programs. Thus, the pro-
posed rules do not exceed a standard set by federal law nor ex-
ceed the requirement of a delegation agreement because there
is no federal authorization for on-site sewage disposal systems.

These revisions do not adopt a rule solely under the general pow-
ers of the commission and do not exceed an express require-
ment of state law. The requirements that would be implemented
through these rules are expressly defined under THSC, Chapter
366, which requires the commission to enact rules governing the
installation of OSSFs.

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for
these rules in accordance with Texas Government Code,
§2007.43. The purpose of these revisions is to clarify and
define minimum standards to ensure that OSSFs meet the
requirements of the law and adequately protect the consumer
and the environment from potential exposure to raw sewage
resulting from improper installation, operation, and maintenance
of sewage facilities, which could result in the discharge of
sewage into the environment. These revisions do not provide
the commission with any additional authority or jurisdictional
responsibility related to OSSFs.

The specific purpose of the proposed rules is to incorporate mul-
tiple systems provisions from HB 2912, §20.03, 77th Legislature
into proposed new §285.8.

These rules are proposed in an effort to reasonably fulfill an obli-
gation mandated by state law to implement the OSSF program
and will substantially advance the implementation of the require-
ments under THSC, Chapter 366. Promulgation and enforce-
ment of these proposed rules will not affect private real property.
Therefore, the commission has determined that these rules will
not result in a takings.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission has reviewed the proposed rulemaking and
found that the proposal is a rulemaking identified in Coastal
Coordination Act Implementation Rules, 31 TAC Chapter 505,
§505.11(b)(2), relating to Actions and Rules Subject to the
Texas Coastal Management Program. The Coastal Coordina-
tion Act requires that applicable goals and policies of the Texas
Coastal Management Program (CMP) be considered during the
rulemaking process. The commission has determined that the
proposed rules are in accordance with 31 TAC §505.22, and
has found that the proposed rulemaking is consistent with the
applicable CMP goals and policies.

The goals of the CMP are: to protect, preserve, restore, and
enhance the diversity, quality, quantity, functions, and values of
coastal natural resource areas; to ensure sound management
of all coastal resources by allowing for compatible economic de-
velopment and multiple human uses of the coastal zone; to en-
sure and enhance planned public access to and enjoyment of the
coastal zone in a manner that is compatible with private property
rights and other uses of the coastal zone; and to balance these
competing interests.

The specific CMP goals applicable to these proposed rules re-
quire that rules governing OSSFs shall require those systems
to be located, designed, operated, inspected, and maintained
so as to prevent release of pollutants that may adversely affect
coastal waters. Promulgation and enforcement of these rules will
not violate any standards identified in the applicable CMP goals
because the standards specified in the rules are intended to re-
duce discharge of pollutants regardless of location.

The commission seeks public comment on the consistency of
the proposed rules with applicable CMP goals and policies.

ANNOUNCEMENT OF HEARING

A public hearing on this proposal will be held on March 26, 2002,
in Austin at 10:00 a.m. in Building C, Room 131E at the TNRCC
central office located at 12100 Park 35 Circle. Individuals may
present oral or written statements when called upon in order of
registration. There will be no open discussion during the hearing;
however, an agency staff member will be available to discuss the
proposal 30 minutes prior to the hearing and will answer ques-
tions before and after the hearing.

Persons with disabilities who have special communication or
other accommodation needs, who are planning to attend the
hearing, should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Comments may be submitted to Patricia Durón, MC 205,
Texas Natural Resource Conservation Commission, Office of
Environmental Policy, Analysis, and Assessment, MC 205,
P.O. Box 13087, Austin, Texas 78711-3087; or by fax at (512)
239-4808. All comments should reference Rule Log Number
2001-096-285-WT. Comments must be received by 5:00 p.m.,
April 1, 2002. For further information, please contact Joseph
Thomas, Policy and Regulations Division, (512) 239-4580.

STATUTORY AUTHORITY

The amendment and new section are proposed under HB 2912,
§20.03, 77th Legislature, which provides that the commission
may permit multiple OSSFs that are on large tracts of land, are
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used on a seasonal or intermittent basis, produce less than 5,000
gpd, and are only used to dispose of sewage produced on the
tract of land where the OSSF is located.

The amendment and new section are also proposed under the
general authority granted to the commission in THSC, §366.011,
which provides the commission with authority over the location,
design, construction, installation, and functioning of OSSFs. Ad-
ditionally, §366.11 requires the commission to administer Chap-
ter 366 and rules adopted under the chapter. The revisions will
be implemented according to THSC, §366.012(a)(1), which re-
quires the commission to adopt rules governing the installation of
OSSFs; THSC, §366.053(b), which authorizes the commission
to adopt rules governing the submission, review, approval, or re-
jection of OSSF permits; and THSC, §366.058, which requires
adoption of rules addressing permit fees.

The amendment and new section also implement the general
authority granted in Texas Water Code (TWC), §5.013, which es-
tablishes the general jurisdiction of the commission over areas
of responsibility as assigned to the commission under the TWC
and other laws of the state; §5.103 and §5.105, which authorize
the commission to adopt rules and policies necessary to carry
out its responsibilities and duties under TWC, §5.013(15); and
TWC,§7.002, which authorizes the commission to enforce provi-
sions of the TWC and THSC.

§285.5. Submittal Requirements for Planning Materials.

(a) Submittal of planning material. Planning materials re-
quired under this chapter shall be submitted by the owner, or owner’s
agent, to the permitting authority for review and approval according
to this section. All planning materials shall comply with this chapter
and shall be submitted according to §285.91(9) of this title (relating to
Tables). A legal description of the property where an on-site sewage
facility (OSSF) [OSSF] is to be installed must be included with the
permit application. Additionally, a scale drawing of the OSSF, all
structures served by the OSSF, and all items specified in §285.30(b)
of this title (relating to Site Evaluation) and §285.91(10) of this title
(relating to Tables) must be included with the permit application.

(1) (No change.)

(2) Planning materials prepared by a professional engineer
or professional sanitarian. OSSF planning materials shall be prepared
by a professional engineer or professional sanitarian (with appropriate
seal, date, and signature) as follows, unless otherwise specified in this
chapter:

(A) (No change.)

(B) any proposal for an OSSF to serve manufactured
housing communities, recreational vehicle parks, or multi-unit residen-
tial developments where spaces are rented or leased; [or]

(C) all subdivision and development plans as required
in §285.4(c) of this title (relating to Facility Planning); or [.]

(D) a proposal for multiple treatment and disposal sys-
tems on large tracts of land.

(3) (No change.)

(b) (No change.)

§285.8. Multiple On-Site Sewage Facility (OSSF) Systems on One
Large Tract of Land.

(a) The executive director may authorize the permitting au-
thority to issue a permit for multiple treatment and disposal systems
on a tract of land as an OSSF, instead of as a municipal wastewater
treatment facility, if:

(1) the systems are located on a tract of land of 100 acres
or more;

(2) the systems are used on a seasonal or intermittent basis,
which means:

(A) no more than 60 weekdays (Monday through
Thursday) during a calendar year;

(B) only on weekends (Friday through Sunday); or

(C) any combination of weekends plus 60 weekdays or
less during a calendar year;

(3) the combined flow, calculated using either actual water
use data or the data from §285.91(3) of this title (relating to Tables),
from all systems is less than 5,000 gallons per day (gpd) on an annual
average basis (the arithmetic average of all daily flows from the pre-
ceding 12 consecutive calendar months);

(4) the peak flow, calculated using either actual water use
data or the data from §285.91(3) of this title (relating to Tables), for
each individual system is less than 5,000 gpd; and

(5) the systems are used only for disposal of sewage pro-
duced on the tract of land where the systems are located.

(b) To obtain an OSSF permit for multiple treatment and dis-
posal systems, the owner or owner’s agent must submit the following
to the permitting authority:

(1) an application on the form provided by the permitting
authority;

(2) all planning materials according to §285.5(a)(2) of this
title (relating to Submittal Requirements for Planning Materials). The
planning materials must include details on all existing systems, as well
as any proposed new systems;

(3) the results of a site evaluation, conducted according to
§285.30 of this title (relating to Site Evaluation);

(4) the location, types of systems, size of systems, and if
permitted, information from the permit for all existing systems; and

(5) the appropriate fee.

(c) The permitting authority must submit the items listed in
subsection (b) of this section to the executive director within five work-
ing days after receipt. The executive director shall review the materials
submitted and respond in writing to the owner or the owner’s agent,
and to the permitting authority, within 30 working days after receipt of
the materials listed in subsection (b) of this section from the permitting
authority.

(d) Executive Director Determination.

(1) If the executive director determines that the systems
may be permitted as an OSSF, the permitting authority shall issue an
authorization to construct for all new systems and a permit for exist-
ing systems. If the permitting authority issues an authorization to con-
struct, all steps in §285.3(d) and (e) of this title (relating to General
Requirements) must be followed before the system receives a notice of
approval.

(2) If the executive director determines that the systems do
not meet the requirements of this section, the owner may be required to
submit an application for either a permit under Chapters 205 or 305 of
this title (relating to General Permits for Waste Discharges or Consoli-
dated Permits, respectively) and an authorization under Chapter 331 of
this title (relating to Underground Injection Control).
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(e) In order to receive a notice of approval, all systems on the
property, including the existing systems, must meet the requirements
of this chapter.

(f) The owner shall submit a report of the flow data to both
the permitting authority and the executive director once a year in the
month following the anniversary month of the receipt of the notice of
approval. The reported flows shall be based on sewage flows measured
by a totalizing meter installed at each individual system. The flows
shall be recorded in a table by calendar month. The table shall give a
continuous average of flows.

(g) If, as a result of the submittal of the reports required in
subsection (f) of this section, the executive director and the authorized
agent determine that the systems no longer meet the requirements of
this section, the owner shall either bring the systems into compliance
with this section or submit an application for a permit under Chapter
205 or Chapter 305 of this title and an authorization under Chapter 331
of this title.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200955
Stephanie Bergeron
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: March 31, 2002
For further information, please call: (512) 239-4712

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT

CHAPTER 53. FINANCE
SUBCHAPTER A. LICENSE FEES AND BOAT
AND MOTOR FEES
31 TAC §53.6, §53.7

The Texas Parks and Wildlife Department proposes amend-
ments to §53.6, concerning Commercial Fishing Licenses and
Tags, and §53.7, concerning Business Licenses and Permits.
The amendments to §53.6 and 53.7 increase fee amounts for
commercial fishing and business licenses and related transfers
and duplicates, and make minor revisions to text for clean up,
clarification and consistency. The amendments are necessary
in order to: (1) comply with provisions of Senate Bill 1 (General
Appropriations Act, Article VI, Rider 22) as enacted by the 77th
Legislature, which direct the department to better recover costs
associated with administering and managing its commercial
fisheries programs; and (2) make clarifying revisions and ensure
consistency with TPW statutes.

Suzy Whittenton, Chief Financial Officer, has determined that
for each of the first five years the rules as proposed are in ef-
fect, there will be fiscal implications to state and local govern-
ments as a result of enforcing or administering the rules. For

each of the first five years the rules are in effect, the department
is estimated to receive approximately $663,000 in additional rev-
enues from increased commercial fishing and business license
fees (including general, crab, finfish, menhaden, oyster, shrimp,
mussels, non-game fish, and dealers licenses) and associated
transfers and duplicates. Note: A portion of the additional rev-
enues generated from the proposed increases will be dedicated
to license buyback programs, and will not be available for use
on general program costs. This estimate was derived by mul-
tiplying the proposed fee increase for each type of license/per-
mit by the number of anticipated transactions for each type of
license/permit. The estimated number of transactions was de-
termined based on an analysis of transactions from 1999-2001.
The estimate (1) assumes that in each year subsequent to ini-
tial implementation, any changes in revenues (based on a con-
tinuation of identified trends in license and permit sales) will be
insignificant. While there are indications that sales in some ar-
eas are declining, there have been increases in other areas, and
overall the net effect of these trends appears to be minimal; and
(2) has not been adjusted to reflect the 5% commission retained
by license deputies. Because only a small percentage of com-
mercial licenses are sold by license deputies, the dollar amount
retained would be minimal.

Ms. Whittenton also has determined that for each of the first five
years the rules as proposed are in effect, the public benefit an-
ticipated as a result of enforcing or administering the rules as
proposed will be increased program efficiency and greater cor-
relation between user benefit and user pay as it applies to the
commercial fisheries program. Those directly benefiting from the
program will assume a larger share of program costs -- the ad-
ditional revenues generated from commercial/business licenses
will be used to cover a larger portion of commercial fisheries
program costs, thereby reducing the need to finance this pro-
gram from revenues generated from recreational and other li-
cense users.

The rules are expected to have an economic effect on small and
microbusinesses and individuals, namely in the amount of in-
creased fees paid by any given business or individual. Most
commercial license and business license fees, as well as trans-
fer fees associated with crab, finfish, and bay and bait shrimp
licenses will increase by 20%, with the exact dollar amount of
increase varying depending on the type of license (ranging be-
tween $3 to $700 depending on type). Other transfer and dupli-
cate fees will increase from $5 to $10.

The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rules as proposed will
not impact local economies.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rules.

Comments on the proposed rules may be submitted to Paul
Hammerschmidt, Texas Parks and Wildlife Department, 4200
Smith School Road, Austin, Texas, 78744, (512) 389-4650
(e-mail: paul.hammerschmidt@tpwd.state.tx.us).

The amendments are proposed under Parks and Wildlife Code,
§§47.002, 47.003,47.007,47.008, 47.009,47.010, 47.011,
47.013, 47.014, 47.017,47.031,47.075,47.079, which authorize
the commission to set fees for commercial fishing licenses;
66.017 and 66.020, which authorize the commission to set fees
for fish, shellfish and aquatic plant permits; 67.0041, which
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authorizes the commission to set fees for permits for non-game
species of fish; 76.1031 and 76.104, which authorize the
commission to set fees for commercial oyster licenses; 77.031,
77.033, 77.035, 77.0351,77.0361, 77.043 and 77.115, which
authorize the commission to set fees for commercial shrimp
licenses; 78.002 and 78.003, which authorize the commission to
set fees for commercial mussel and clam licenses; and 78.105
and 78.109, which authorize the commission to set fees for
commercial crab licenses.

The amendments affect Parks and Wildlife Code, Chapters 47,
77, and 78.

§53.6. Commercial Fishing Licenses and Tags.
(a) Shrimping licenses: [The following license fee amounts

are effective for the license year beginning September 1, 2001, and
thereafter:]

(1) Licenses:

(A) resident commercial gulf shrimp boat--$450[$375];

(B) resident commercial bay shrimp boat--$348[$290];

(C) resident commercial bait-shrimp boat--$348[$290];

(D) resident commercial shrimp boat cap-
tain’s--$30[$25];

(E) nonresident commercial gulf shrimp boat--
$1,350[$1,125];

(F) nonresident commercial bay shrimp boat--
$750[$625];

(G) nonresident commercial bait-shrimp boat--
$750[$625]; and

(H) nonresident commercial shrimp boat cap-
tain’s--$120[$100].

(2) License transfers:

(A) resident commercial gulf shrimp boat license trans-
fer--$10[$5.00];

(B) resident commercial bay shrimp boat license trans-
fer--$348[$290];

(C) resident commercial bait-shrimp boat license trans-
fer--$348[$290];

(D) nonresident commercial gulf shrimp boat license
transfer--$10[$5.00];

(E) nonresident commercial bay shrimp boat license
transfer--$750 [$290]; and

(F) nonresident commercial bait-shrimp boat license
transfer--$750[$290].

(3) Replacement[Duplicate] License plates:

(A) resident commercial gulf shrimp boat--$10[$5.00];

(B) resident commercial bay shrimp boat--$10[$5.00];

(C) resident commercial bait-shrimp boat--$10[$5.00];

(D) nonresident commercial gulf shrimp boat--
$10[$5.00];

(E) nonresident commercial bay shrimp boat--
$10[$5.00]; and

(F) nonresident commercial bait-shrimp boat--
$10[$5.00].

(b) Oystering licenses.[The following license fee amounts are
effective for the license year beginning September 1, 1996, and there-
after.]

(1) Licenses:

(A) resident commercial oyster boat--$420[$350];

(B) resident sport oyster boat--$10;

(C) resident commercial oyster captain’s--$30[$25];

(D) resident commercial oyster fisherman’s--
$120[$100];

(E) nonresident commercial oyster
boat--$1,680[$1,400];

(F) nonresident sport oyster boat--$40[$10];

(G) nonresident commercial oyster boat cap-
tain’s--$120[$100]; and

(H) nonresident commercial oyster fisher-
man’s--$300[$250]

(2) License transfers:

(A) resident commercial oyster boat trans-
fer--$10[$5.00]; and

(B) nonresident commercial oyster boat trans-
fer--$10[$5.00].

(3) Replacement[Duplicate] License plates:

(A) resident commercial oyster boat--$10[$5.00]; and

(B) nonresident commercial oyster boat--$10[$5.00].

(c) General, finfish, menhaden, mussel, clam, and miscella-
neous licenses.

(1) Licenses and permits.[The following license fee
amounts are effective for the license year beginning September 1,
1997, and thereafter:]

(A) resident commercial fishing boat--$18[$15];

(B) class A menhaden boat--$4,200[$ 3,500];

(C) class B menhaden boat--$50;

(D) resident general commercial fisherman’s--
$24[$20];

(E) resident commercial mussel and clam fisherman’s--
$36[$30];

(F) resident shell buyer’s--$120[$100];

(G) nonresident commercial fishing boat--$72[$60];

(H) nonresident general commercial fisher-
man’s--$180[$150];

(I) nonresident commercial mussel and clam fisher-
man’s--$960[$800];

(J) nonresident shell buyer’s--$1,800[$1,500];

(K) menhaden fish plant permit--$180[$150];

(L) mussel dredge fee--$36[$30]; and

(M) permit to sell non-game fish--$60[$50].

(2) License transfers. [The following license transfer fee
amounts are effective for the license year beginning September 1, 1996,
and thereafter:]
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(A) resident commercial fishing boat license transfer--
$10[$5.00]; and

(B) nonresident commercial fishing boat license trans-
fer--$10[$5.00].

(3) Replacement[Duplicate] license plates.[The following
duplicate license plate fee amounts are effective for the license year
beginning September 1, 1996, and thereafter:]

(A) resident commercial fishing boat--$10[$5.00]; and

(B) nonresident commercial fishing boat--$10[$5.00].

(d) Crab[Crabbing] licenses.

(1) Licenses and permits.[The following license fee
amounts are effective for the license year beginning September
1,1998, and thereafter: ]

(A) resident commercial crab fisherman’s--$600
[$500]; and

(B) nonresident commercial crab fisherman’s--
$2,400[$2,000].

(2) License transfers.[The following license transfer fee
amounts are effective for the license year beginning September 1,1998,
and thereafter:]

(A) resident commercial crab fisherman’s--$600
[$500]; and

(B) nonresident commercial crab fisherman’s--
$2,400[$2,000].

(3) Duplicate license plates.[The following license trans-
fer fee amounts are effective for the license year beginning September
1,1998, and thereafter:]

(A) resident commercial crab fisherman’s--$10[$5.00];
and

(B) nonresident commercial crab fisherman’s--
$10[$5.00].

(e) Finfish[Finfishing] licenses.

(1) Licenses and permits.[The following license fee
amounts are effective for the license year beginning September 1,
2000, and thereafter:]

(A) resident commercial finfish fisherman’s--
$360[$300]; and

(B) nonresident commercial finfish fisher-
man’s--$1,440[$1,200]

(2) License transfers.[The following license transfer fee
amounts are effective for the license year beginning September 1,
2000, and thereafter:]

(A) resident commercial finfish fisherman’s--
$360[$300]; and

(B) nonresident commercial finfish fisher-
man’s--$1,440[$1,200]

(3) Duplicate license plates.[The following duplicate
license plate fee amounts are effective for the license year beginning
September 1, 2000, and thereafter:]

(A) resident commercial finfish fisherman’s--
$10[$5.00]; and

(B) nonresident commercial finfish fisher-
man’s--$10[$5.00].

§53.7. Business Licenses and Permits.

Fish, bait, and shrimp licenses and tags.

(1) Licenses.[The following license fee amounts are effec-
tive for the license year beginning September 1, 2001, and thereafter:]

(A) retail fish dealer’s--$84[$70];

(B) retail fish dealer’s truck--$156[$130];

(C) wholesale fish dealer’s--$750[$625];

(D) wholesale fish dealer’s truck--$510[$425];

(E) bait dealer’s--individual--$36[$30];

(F) bait dealer-place of business/building--$36[$30];

(G) bait dealer-place of business/motor vehi-
cle--$36[$30];

(H) bait shrimp dealer’s--$204[$170];

(I) finfish import--$90[$75]; and

(J) fishing guide--$75.

(2) License transfers.[The following license fee amounts
are effective for the license year beginning September 1,1995, and
thereafter:]

(A) retail fish dealer’s license transfer--$10[$5.00];

(B) retail fish dealer’s truck license trans-
fer--$10[$5.00];

(C) wholesale fish dealer’s license transfer--
$10[$5.00];

(D) wholesale fish dealer’s truck license trans-
fer--$10[$5.00];

(E) bait dealer’s license transfer--$10[$5.00];

(F) bait dealer’s-place of business/building license
transfer--$10[$5.00];

(G) bait dealer’s-place of business/motor vehicle
license transfer--$10[$5.00];

(H) bait shrimp dealer’s license transfer--$10[$5.00];

(I) finfish import license transfer--$10[$5.00].

(3) The fee for the saltwater trotline tag shall be $3.00.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200960
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Earliest possible date of adoption: March 31, 2002
For further information, please call: (512) 389-4775

♦ ♦ ♦
CHAPTER 65. WILDLIFE
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SUBCHAPTER T. SCIENTIFIC BREEDER’S
PERMITS
31 TAC §§65.601, 65.609 - 65.611

The Texas Parks and Wildlife Department proposes amend-
ments to §§65.601 and 65.609 - 65.611, concerning Scientific
Breeder’s Permits. The emergence of tuberculosis (TB) and
chronic wasting disease (CWD) in both captive and free-ranging
deer populations in other states is cause for concern due to
the potential threat to wild deer and livestock populations in
Texas. The Texas Animal Health Commission (TAHC), which is
charged with controlling disease threats to domestic livestock,
recently prohibited the importation of white-tailed deer, mule
deer, black-tailed deer, and elk into the state of Texas from
Colorado in response to the presence of free-ranging CWD in
Colorado herds. Free-ranging CWD also has been detected in
populations in Nebraska and Wyoming, and is known to have
occurred in captive herds in Montana, South Dakota, Oklahoma,
Kansas, and Nebraska.

The biological and epidemiological nature of CWD is not well un-
derstood and has not been extensively studied, but it is known to
be communicable, incurable, and invariably fatal. At the current
time, there is no live test for CWD; animals suspected of having
CWD must be euthanized in order to obtain brain tissue for de-
finitive diagnosis.

Tuberculosis, though well understood, is difficult to eradicate in
free-ranging populations. Currently the state of Michigan is in-
volved in a very expensive, extremely time-consuming effort to
control TB in free-ranging deer. Consequently, TAHC requires
that animals coming from Michigan to Texas must originate from
a certified TB-free facility. Additionally TAHC requires TB testing
for any animal that comes into Texas from any state, except for
properties that have a TB-free status.

Texas Parks and Wildlife regulates the importation of white-tailed
and mule deer under the provisions of Scientific Breeder Per-
mit regulations. Currently, the rules require all deer entering the
state to be accompanied by a veterinarian’s statement that the
animals are free of evidence of contagious and communicable
diseases, and further require all imported animals to have been
tested in accordance with any applicable regulations of the Texas
Animal Health Commission. The current rules, though helpful,
do not adequately address several potential problems. The first
of these concerns CWD. Because CWD has not yet been ex-
haustively studied, the peculiarities of its transmission, infection
rate, incubation period, and potential for transmission to other
species are not definitively known. Therefore, it is possible that
infected or exposed deer could be unknowingly imported into
Texas, where they could then possibly infect wild deer or do-
mestic stock. The second concern is that TB, once loose in a
free-ranging population, could quickly spread, resulting in quar-
antines, depopulation events, and other expensive and painful
containment measures.

Additionally, the provenance of imported deer cannot be reliably
established at the present time, as opposed to the extensive doc-
umentation required for movement of domestic livestock. For in-
stance, a deer might be born in a captive herd in Kansas, sold
as a fawn at auction in Missouri, transported to New York as
a yearling, and then sold as a two-year-old in Texas, making it
difficult and perhaps impossible to ascertain if the animal has
ever been at risk of infection by contact with positive animals. Fi-
nally, because deer imported into Texas are frequently liberated
for hunting purposes (1,397 in 2001), the risk to the multi-billion

dollar hunting and livestock industries represented by even one
infected animal among a wild population is considerable.

Texas Parks and Wildlife has worked closely with the Texas An-
imal Health Commission to characterize the threat potential of
CWD and TB to native wildlife and livestock, and to determine
the appropriate level of response. TAHC possesses regulatory
authority with respect to animal disease issues (in fact, if captive
deer test positive for either disease, the facility is immediately
subject to existing TAHC rules); for that reason, the department
proposes the use of existing TAHC protocols to monitor deer and
facilities operating a scientific breeder permit. Further, the de-
partment proposes to prohibit the possession of imported deer,
except for deer imported prior to the effective date of the rulemak-
ing. The department strongly believes that vigilance and early
detection are crucial to minimizing the severity of biological and
economic impacts in the event that an outbreak occurs in Texas,
and that the suspension of importation of deer, pending reso-
lution of the epidemiological uncertainty surrounding imported
deer, is a wise and responsible course of action. The proposed
rules are intended, first, to prevent the importation of potentially
diseased deer, and second, to provide a bulwark against unde-
tected infection, which by the time it is noticed in clinical manifes-
tations among wild populations, could cause incalculable harm.

The amendment to §65.601, concerning Definitions, would add
a definition of the term ’healthy condition.’ The amendment is
necessary to define the characteristics of deer that may be law-
fully sold, offered for sale, transported, temporarily relocated,
or released to the wild in this state, which in turn allows the
health status of captive deer to be monitored. The amendment
to §65.609, concerning Purchase of Deer and Purchase Permit,
restricts the purchase of deer to in-state sources only and stip-
ulates that transport privileges under a purchase permit do not
apply to deer from out of state sources. The amendment is nec-
essary to suspend the importation of deer until the epidemiolog-
ical realities of deer diseases in other states are fully understood
and deer in this state can be presumed to be safe from infection.
The amendment to §65.610, concerning Transport of Deer and
Transport Permit, eliminates current subsection (c) and replaces
it with a provision restricting the validity of a transport permit to
the transport of deer in-state only. The amendment to §65.611,
concerning Prohibited Acts, is three-fold. First, would make it an
offense for any person to purchase, sell, offer for sale, transport,
temporarily relocate, or release into the wild a deer that is not in
a healthy condition. Second, it would make it an offense for any
person to possess a deer obtained from an out-of-state source,
except for deer obtained prior to the effective date of the rule-
making. Third, it would make it an offense for any person to sell
deer to another person if the buyer did not possess a valid pur-
chase permit. The amendment is necessary to provide for mon-
itoring of captive herds to allow the earliest possible detection of
disease and to eliminate the future introduction of diseased ani-
mals. The amendment is intended to serve the long-term goal of
minimizing the risk of disease transmission to wild populations
of deer from deer possessed under the provisions of Parks and
Wildlife Code, Chapter 43, Subchapter L.

Robert Macdonald, regulations coordinator, has determined that
for each of the first five years that the rules as proposed are
in effect, there will be no fiscal implications to state and local
governments as a result of enforcing or administering the rules.

Mr. Macdonald has also determined that for each of the first five
years the rules as proposed are in effect, the public benefit an-
ticipated as a result of enforcing or administering the rules as
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proposed will be the protection of wild, native deer from com-
municable diseases introduced by deer imported into this state,
thus ensuring the public of continued enjoyment of the resource.

There will be no adverse economic effect on small businesses or
microbusinesses. The cost to persons required to comply with
the rules as proposed will be associated with the tests required
for herd certification. The test for chronic wasting disease is ap-
proximately $25 per deceased deer. The test for Tuberculosis
Herd Accreditation is estimated at $150 (two farm calls by a vet-
erinarian; the veterinarian receives the materials to perform the
test from the Texas Animals Health Commission at no cost ), plus
any additional veterinary charge, which will vary, depending on
the veterinarian.

The department has not filed a local impact statement with the
Texas Workforce Commission as required by the Administrative
Procedures Act, §2001.022, as the agency has determined that
the rules as proposed will not impact local economies.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rules.

Comments on the proposed rules may be submitted to Jerry
Cooke, Texas Parks and Wildlife Department, 4200 Smith School
Road, Austin, Texas 78744; (512) 389-4774 or 1-800-792-1112
extension 4774 (e-mail: jerry.cooke@tpwd.state.tx.us).

The amendments are proposed under Parks and Wildlife
Code, Chapter 43, Subchapter L, which authorizes the Parks
and Wildlife Commission to establish regulations governing
the possession of white-tailed and mule deer for scientific,
management, and propagation purposes.

The proposed rules affect Parks and Wildlife Code, Chapter 43,
Subchapter L.

§65.601. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise. All other words and terms shall have the meanings assigned by
Parks and Wildlife Code.

(1) Authorized agent--An individual designated by the per-
mittee to conduct activities on behalf of the permittee. For the purposes
of this subchapter, the terms ’scientific breeder’ and ’permittee’ include
authorized agents.

(2) Certified Wildlife Biologist--A person not employed by
the department who has been certified as a wildlife biologist by The
Wildlife Society, or who:

(A) has been awarded a bachelor’s degree or higher in
wildlife science, wildlife management, or a related educational field;
and

(B) has not less than five years of post-graduate experi-
ence in research or wildlife management associated with white-tailed
deer or mule deer within the past 10 years.

(3) Common Carrier--Any licensed firm, corporation or
establishment which solicits and operates public freight or passenger
transportation service or any vehicle employed in such transportation
service.

(4) Deer--White-tailed deer of the species Odocoileus vir-
ginianus or mule deer of the species Odocoileus hemonius.

(5) Facility--One or more enclosures, in the aggregate and
including additions, that are the site of scientific breeding operations
under a single scientific breeder’s permit.

(6) Healthy Condition--deer possessed under a Scientific
Breeder permit are in a healthy condition if the scientific breeder pos-
sessing the deer also possesses:

(A) proof of a current, valid herd health plan for the deer
within the scientific breeder facility approved by Texas Animal Health
Commission; or

(B) proof that the Texas Animal Health Commission
has certified the deer within the scientific breeder facility with a
Chronic Wasting Disease Complete Monitored Herd status no less
stringent than Level A under the provisions of 4 TAC Chapter 40
(relating to Chronic Wasting Disease); and

(C) proof that Texas Animal Health Commission has
certified the deer within the scientific breeder facility with a Tubercu-
losis Herd Accreditation status no less stringent than "Surveyed Herd"
under the provisions of 4 TAC Chapter 43, Subchapter C (relating to
Eradication of Tuberculosis in Cervidae).

(7) [(6)] Propagation--The holding of captive deer for re-
productive purposes.

(8) [(7)] Sale--The transfer of possession of deer for con-
sideration and includes a barter and an even exchange.

(9) [(8)] Scientific--The accumulation of knowledge,
by systematic methods, about the physiology, nutrition, genetics,
reproduction, mortality and other biological factors affecting deer.

(10) [(9)] Serial Number--A permanent number assigned
to the scientific breeder by the department.

(11) [(10)] Unique number--A four-digit alphanumeric
identifier used by the department to track the ownership of a specific
deer. Unique numbers may be assigned by the department or by the
permittee. If the permittee chooses to assign the unique numbers,
each deer must be tattooed with the permittee’s serial number in one
ear and the unique number in the other ear. No two deer shall share
a common unique number.

§65.609. Purchase of Deer and Purchase Permit.

(a) Deer may be purchased or obtained for:

(1) holding for propagation purposes if the purchaser pos-
sesses a valid scientific breeder’s permit; or

(2) liberation for stocking purposes.

(b) Deer may be purchased or obtained only from[:]

[(1)] a holder of a valid scientific breeder’s permit[; or]

[(2) a lawful out-of-state source].

(c) An individual may possess or obtain deer only after a pur-
chase permit has been issued by the department. A purchase permit
is valid for a period of 30 days after it has been completed (to include
the unique number of each deer being transferred), dated, signed, and
faxed to the Law Enforcement Communications Center in Austin prior
to the transport of any deer. The purchase permit shall also be signed
and dated by the buyer or buyer’s agent prior to or at the time that the
transfer of possession of any deer occurs. A purchase permit does not
authorize and is not valid for the transport of deer into this state from
any other state or country.

(d) A purchase permit is valid for only one transaction and ex-
pires after one instance of use.
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(e) A one-time, 30-day extension of effectiveness for a pur-
chase permit may be obtained by notifying the department prior to the
original expiration date of the purchase permit.

(f) A person may amend a purchase permit at any time prior to
the transport of deer; however:

(1) the amended permit shall reflect all changes to the re-
quired information submitted as part of the original permit;

(2) the amended permit information shall be reported by
phone to the Law Enforcement Communications Center in Austin at
the time of the amendment; and

(3) the amended permit information shall be faxed to the
Law Enforcement Communications Center in Austin within 48 hours
of transport.

(g) The department may issue a purchase permit for liberation
for stocking purposes if the department determines that the release of
deer will not detrimentally affect existing populations or systems.

(h) Deer lawfully purchased or obtained for stocking purposes
may be temporarily held in captivity:

(1) to acclimate the deer to habitat conditions at the release
site;

(2) when specifically authorized by the department;

(3) for a period to be specified on the purchase permit, not
to exceed six months;

(4) if they are not hunted prior to liberation; and

(5) if the temporary holding facility is physically separate
from any scientific breeder facility and the deer being temporarily held
are not commingled with deer being held in a scientific breeder facility.
Deer removed from a scientific breeder facility to a temporary holding
facility shall not be returned to any scientific breeder facility.

§65.610. Transport of Deer and Transport Permit.
(a) The holder of a valid scientific breeder’s permit may, with-

out any additional permit, transport legally possessed deer:

(1) to another scientific breeder when a valid purchase per-
mit has been issued for that transaction;

(2) to another scientific breeder on a temporary basis for
breeding purposes. The scientific breeder providing the deer shall com-
plete and sign a free, department-supplied invoice prior to transporting
any deer, which invoice shall accompany all deer to the receiving fa-
cility. The scientific breeder receiving the deer shall sign and date the
invoice upon receiving the deer, and shall maintain a copy of the in-
voice during the time the deer are held in the receiving facility. At
such time as the deer are to return to the originating facility, the invoice
shall be dated and signed by both the scientific breeder relinquishing
the deer and the scientific breeder returning the deer to the originating
facility, and the invoice shall accompany the deer to the original facil-
ity. A photocopy of the original of the invoice shall be submitted to
the department with the annual report required by §65.608 of this title
(relating to Annual Reports and Records). In the event that a deer has
not been returned to a facility at the time the annual report is due, a
scientific breeder shall submit a photocopy of the incomplete original
invoice with the annual report. A photocopy of the completed original
invoice shall then be submitted as part of the permittee’s annual report
for the following year.

(3) to another person on a temporary basis for nursing pur-
poses. The scientific breeder shall complete and sign a free, depart-
ment-supplied invoice prior to transporting deer to a nursery, which
invoice shall accompany all deer to the receiving facility. The person

receiving the deer shall sign and date the invoice upon receiving the
deer, and shall maintain a copy of the invoice during the time the deer
are held by that person. At such time as the deer are to return to the
originating facility, the invoice shall be dated and signed by both the
person holding the deer and the scientific breeder returning the deer
to the originating facility, and the invoice shall accompany the deer to
the original facility. A photocopy of the original of the invoice shall be
submitted to the department with the annual report required by §65.608
of this title.

(4) to an individual who does not possess a scientific
breeder’s permit if a valid purchase permit for release into the wild for
stocking purposes has been issued for that transaction;

(5) to and from an accredited veterinarian for the purpose
of obtaining medical attention; and

(6) to a facility authorized under Subchapter D of this chap-
ter (relating to Deer Management Permit) to receive buck deer on a
temporary basis. The scientific breeder shall complete and sign a free,
department-supplied invoice prior to transporting deer to a DMP fa-
cility, which invoice shall accompany all deer to the receiving facility.
The DMP permittee or authorized agent receiving the deer shall sign
and date the invoice upon receiving the deer, and shall maintain a copy
of the invoice during the time the deer are held by that person. At such
time as the deer are to return to the facility of origin, the invoice shall
be dated and signed by both the person holding the deer under a DMP
permit and the scientific breeder, and the invoice shall accompany the
deer to the facility of origin. A photocopy of the original of the invoice
shall be submitted to the department with the annual report required by
§65.608 of this title.

(b) The department may issue a transport permit to an individ-
ual who does not possess a scientific breeder’s permit if the individual
is transporting deer within the state and the deer were legally purchased
or obtained from[:]

[(1)] a scientific breeder[; or]

[(2) a lawful out-of-state source].

(c) A transport permit does not authorize and is not valid for
the transport of deer into this state from any other state or country. [All
deer entering the boundaries of this state shall:]

[(1) be accompanied by a certificate of health, signed by an
accredited veterinarian, which bears the purchaser’s name and address,
specifies the destination of the deer, and certifies that the deer:]

[(A) have been inspected by the veterinarian named on
the certificate within 10 days prior to the time of transport;]

[(B) are free of external parasites;]

[(C) are free of evidence of contagious and communi-
cable diseases; and]

[(D) have been tested in accordance with any applicable
regulations of the Texas Animal Health Commission; and]

[(2) be accompanied by a permit or document from the
government agency authorizing the exportation of the deer from the
state or country of origin, if such permit or document was required as
a condition for export from the state or country of origin.]

(d) Except as provided in this subchapter, no person may trans-
port deer during any open season for deer or during the period be-
ginning 10 days immediately prior to an open season for deer unless
the person notifies the department by contacting the Law Enforcement
Communications Center in Austin no less than 24 hours before actual
transport occurs.
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(e) During an open season for deer or during the period begin-
ning 10 days immediately prior to an open season for deer, deer may be
transported for the purposes of this subchapter without prior notifica-
tion of the department; however, deer transported under this subsection
shall be transported only from one scientific breeder facility to another
scientific breeder facility. Deer transported under this subsection shall
not be liberated unless the scientific breeder holding the deer notifies
the Law Enforcement Communications Center no less than 24 hours
prior to liberation.

(f) Transport permits shall be effective for 30 days from the
date that the scientific breeder has completed (to include the unique
number of each deer being transported), dated, signed, and faxed the
permit to the Law Enforcement Communications Center in Austin prior
to the transport of any deer. The transport permit shall also be signed
and dated by the other party to a transaction (or their authorized agent)
upon the transfer of possession of any deer.

(g) A transport permit is valid for only one transaction, and
expires after one instance of use.

(h) A person may amend a transport permit at any time prior
to the transport of deer; however:

(1) the amended permit shall reflect all changes to the re-
quired information submitted as part of the original permit;

(2) the amended permit information shall be reported by
phone to the Law Enforcement Communications Center in Austin at
the time of the amendment; and

(3) the amended permit information shall be faxed to the
Law Enforcement Communications Center in Austin within 48 hours
of transport.

(i) A one-time, 30-day extension of effectiveness for a trans-
port permit may be obtained by notifying the department prior to the
original expiration date of the transport permit.

(j) No person may possess, transport, or cause the transporta-
tion of deer in a trailer or vehicle under the provisions of this subchapter
unless the trailer or vehicle exhibits an applicable inscription, as speci-
fied in this subsection, on the rear surface of the trailer or vehicle. The
inscription shall read from left to right and shall be plainly visible at
all times while possessing or transporting deer upon a public roadway.
The inscription shall be attached to or painted on the trailer or vehicle in
block, capital letters, each of which shall be of no less than six inches
in height and three inches in width, in a color that contrasts with the
color of the trailer or vehicle. If the person is not a scientific breeder,
the inscription shall be "TXD". If the person is a scientific breeder, the
inscription shall be the scientific breeder serial number issued to the
person.

§65.611. Prohibited Acts.

(a) Deer obtained from the wild under the authority of a per-
mit or letter of authority issued pursuant to Parks and Wildlife Code,
Chapter 43, Subchapter C, E, or R shall not be commingled with deer
held in a permitted scientific breeder facility.

(b) A person commits an offense if that person places or holds
deer in captivity at any place or on any property other than property for
which a scientific breeder’s permit, or a permit authorized under other
provisions of this title or Parks and Wildlife Code, is issued, except
that a permittee may transport and temporarily hold deer at a veterinary
facility for treatment.

(c) No live deer taken from the wild may be possessed under
a scientific breeder’s permit or held in a scientific breeder’s facility.

(d) No deer shall be held in a trailer or other vehicle of any type
except for the purpose of immediate transportation from one location
to another.

(e) Possession of a scientific breeder’s permit is not a defense
to prosecution under any statute prohibiting abuse of animals.

(f) No scientific breeder shall hunt or kill, or allow the hunting
or killing of deer held pursuant to this subchapter.

(g) No scientific breeder shall exceed the number of deer al-
lowable for the permitted facility, as specified by the department on the
scientific breeder’s permit.

(h) No person may purchase deer, sell deer, offer deer for sale,
transport deer (except as provided in §65.610(a)(5) of this title (relating
to Transport of Deer and Transport Permit)), temporarily relocate deer,
or release deer into the wild in this state if the deer are in not in a healthy
condition as defined in §65.601 of this title (relating to Definitions).

(i) No person may sell deer to another person unless either the
purchaser or the seller possesses a purchase permit valid for that spe-
cific transaction.

(j) Except as provided in this subsection, no person may pos-
sess a deer acquired from an out-of-state source. This subsection does
not apply to deer lawfully obtained prior to the effective date of this
subsection.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200982
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Earliest possible date of adoption: March 31, 2002
For further information, please call: (512) 389-4775

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 6. TEXAS DEPARTMENT OF
CRIMINAL JUSTICE

CHAPTER 161. COMMUNITY JUSTICE
ASSISTANCE DIVISION ADMINISTRATION
37 TAC §161.21

The Texas Board of Criminal Justice proposes amendments to
§161.21, concerning the Role of the Judicial Advisory Council as
related to the Texas Department of Criminal Justice-Community
Justice Assistance Division (TDCJ-CJAD). The amendments are
non-substantive, adding the term "judiciary’s" and the use of the
acronym "CSCD."

Brad Livingston, Chief Financial Officer for TDCJ, has deter-
mined that there will be no fiscal implication resulting from the
amendments on state or local government for the next five year
period, and that the implementation of the amendments will have
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no effect on small businesses, as they will not have to comply
with the rules.

Mr. Livingston has also determined that the public benefit of
the proposal is the clarification that it is the judiciary’s statutory
responsibility to have a role in the development of community
corrections.

Comments should be directed to Mr. Carl Reynolds,
TDCJ-OGC, P.O. Box 13084, Austin, Texas 78711,
Carl.Reynolds@TDCJ.state.tx.us. Written comments from
the general public should be received within 30 days of the
publication of this proposal.

The amendments are proposed under Texas Government Code:
§493.003(b), which establishes the Judicial Advisory Council;
and §509.003, which gives the Board of Criminal Justice author-
ity to adopt reasonable rules establishing minimum standards for
the operations and programs of community supervision and cor-
rections departments.

Cross-Reference to statute: Government Code §493.003 and
§509.003.

§161.21. Role of the Judicial Advisory Council.
(a) Policy. The Texas Board of Criminal Justice (board) ac-

knowledges the judiciary’s statutory responsibility and the valuable and
critical role of the judiciary in the growth, development, and implemen-
tation of community corrections policies and programs in Texas. The
Judicial Advisory Council (council) is intended to provide a structure
for fulfilling that role.

(b) (No change.)

(c) Local-Level Role of the Council. In addition to the duties
set out in subsection (b) of this section, the council shall:

(1) (No change.)

(2) coordinate its activities with the community justice
liaison member of the board, the director of TDCJ-CJAD, the local
community supervision and corrections departments (CSCDs), and
any other significant entities identified by the director of TDCJ-CJAD
or the executive director of the department; and

(3) provide a forum for exchange of information and a di-
alogue with the network of local CSCDs [community supervision and
corrections departments] on matters involving community corrections
programs.

(d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 12,

2002.

TRD-200200868
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Earliest possible date of adoption: March 31, 2002
For further information, please call: (512) 463-9693

♦ ♦ ♦
PART 13. TEXAS COMMISSION ON
FIRE PROTECTION

CHAPTER 429. MINIMUM STANDARDS FOR
FIRE INSPECTORS
37 TAC §429.5, §429.7

The Texas Commission on Fire Protection (TCFP) proposes
changes to §429.5 and §429.7, concerning minimum standards
for intermediate and advanced fire inspector certifications. The
changes add a fourth option for meeting course requirements
for each certification.

Mr. Jake Soteriou, Director of the Fire Service Standards and
Certification Division, has determined that for the first five year
period the amended sections are in effect there will be no fiscal
implications for state or local governments.

Mr. Soteriou has also determined that for each of the first five
years the proposed amendments are in effect the public benefit
anticipated as a result of enforcing the amended sections will
be an increase in the number of eligible applicants for advanced
certifications.

There are no additional costs of compliance for small or large
businesses or individuals required to comply with the amend-
ments.

Comments on the proposal may be submitted to: Gary L. War-
ren, Sr., Executive Director, Texas Commission on Fire Protec-
tion, P.O. Box 2286, Austin, Texas 78768-2286 or e-mailed to
info@tcfp.state.tx.us.

The amendments are proposed under Texas Government Code,
§419.008, which provides the TCFP with authority to propose
rules for the administration of its powers and duties, Texas Gov-
ernment Code, §419.022, which provides the TCFP with the au-
thority to establish minimum training standards for fire protection
personnel in advanced or specialized fire protection personnel
positions, and Texas Government Code, §419.032, which pro-
vides the TCFP with authority to establish standards for employ-
ment as fire protection personnel.

Texas Government Code, §419.022, is affected by the proposed
amendments.

§429.5. Minimum Standards for Intermediate Fire Inspector Certifi-
cation.

(a) Applicants for Intermediate Fire Inspector Certification
must complete the following requirements:

(1) (No change.)

(2) acquire a minimum of four years of fire protection expe-
rience and complete the courses listed in one of the following options:

(A) - (C) (No change.)

(D) Option 4--Successfully complete any combination
of courses that lead to International Fire Service Accreditation Con-
gress (IFSAC) certification that total 96 recommended hours or more
in the Commission curricula. Evidence of completion of the appro-
priate courses shall be a certification from the Commission or a valid
documentation from another jurisdiction of accreditation from IFSAC.
Option 4 may not be combined with any of the above options to obtain
this certification. See exception outlined in §429.5(d).

(b) - (d) (No change.)

§429.7. Minimum Standards for Advanced Fire Inspector Certifica-
tion.

(a) Applicants for Advanced Fire Inspector certification must
complete the following requirements:
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(1) (No change.)

(2) acquire a minimum of eight years of fire protection ex-
perience and complete the courses listed in one of the following op-
tions:

(A) - (C) (No change.)

(D) Option 4--Successfully complete any combination
of courses that lead to International Fire Service Accreditation Con-
gress (IFSAC) certification that total 96 recommended hours or more
in the Commission curricula. Evidence of completion of the appro-
priate courses shall be a certification from the Commission or a valid
documentation from another jurisdiction of accreditation from IFSAC.
Option 4 may not be combined with any of the above options to obtain
this certification. See exception outlined in subsection (d) of this sec-
tion.

(b) - (d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 14,

2002.

TRD-200200939
Gary L. Warren, Sr.
Executive Director
Texas Commission on Fire Protection
Earliest possible date of adoption: March 31, 2002
For further information, please call: (512) 239-4921

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 1. TEXAS DEPARTMENT OF
HUMAN SERVICES

CHAPTER 3. TEXAS WORKS
SUBCHAPTER G. RESOURCES
40 TAC §3.704

The Texas Department of Human Services (DHS) proposes
to amend §3.704, concerning types of resources, in its Texas
Works chapter. The purpose of the amendment is to allow an
exclusion of $15,000 of the fair market value of one motor vehi-
cle owned by a Temporary Assistance for Needy Families-State
Program (TANF-SP) family. DHS also proposes to apply the
policy to two-parent families who apply for the Medically Needy
Program. The amendment also allows the same exclusion for
determining Food Stamp Program eligibility. In addition, the
deletion of State Welfare Reform Control Group language in
§3.704(b)(9) is a result of the Achieving Change for Texans
(ACT) waiver expiration on March 31, 2002. The removal of
control groups will create consistency by making the same
TANF policy applicable to all TANF applicants and recipients
after April 1, 2002.

James R. Hine, Commissioner, has determined that for the first
five-year period the proposed section will be in effect there will be
fiscal implications for state government as a result of enforcing or
administering the section. The effect on state government for the

first five-year period the section will be in effect is an estimated
additional cost of $530 in fiscal year (FY) 2002, $0 in FY 2003, $0
in FY 2004, $0 in FY 2005, and $0 in FY 2006. There will be no
fiscal implications for local governments as a result of enforcing
or administering the section.

Mr. Hine also has determined that for each year of the first five
years the section is in effect the public benefit anticipated as a
result of adoption of the proposed rule will be that eligible fami-
lies will be allowed to retain reliable transportation, which is es-
sential for working families. There will be no effect on small or
micro businesses as a result of enforcing or administering the
section, because the section applies to eligibility requirements
for two-parent TANF, Medically Needy Program, and Food Stamp
Program clients, not the operation of businesses. There is no an-
ticipated economic cost to persons who are required to comply
with the proposed section. There is also no probable effect on
local employment in geographic areas affected by this section.

Questions about the content of this proposal may be directed
to Eric McDaniel at (512) 438-2909 in DHS’s Texas Works Sec-
tion. Written comments on the proposal may be submitted to Su-
pervisor, Rules and Handbooks Unit-050, Texas Department of
Human Services E-205, P.O. Box 149030, Austin, Texas 78714-
9030, within 30 days of publication in the Texas Register.

Under §2007.003(b) of the Texas Government Code, DHS has
determined that Chapter 2007 of the Government Code does not
apply to these rules. Accordingly, the department is not required
to complete a takings impact assessment regarding these rules.

The amendment is proposed under the Human Resources Code,
Title 2, Chapter 31, which authorizes DHS to administer financial
assistance programs.

The amendment implements the Human Resources Code,
§§31.001 - 31.030.

§3.704. Types of Resources.

(a) (No change.)

(b) Temporary Assistance for Needy Families (TANF). Exclu-
sions from resources in TANF are:

(1) - (8) (No change.)

(9) Liquid resources. DHS excludes liquid resources re-
sulting from earned income of a child as specified in Human Resources
Code §31.0031[, for clients who are not members of the State Wel-
fare Reform Control Group described in §3.6004 of this title (relating
to Applicability of Aid to Families with Dependent Children (AFDC)
Policies Resulting from Human Resources Code §31.0031, Dependent
Child’s Income; Human Resources Code §31.012, Mandatory Work or
Participation in Employment Activities Through the Job Opportunities
and Basic Skills Training Program; Human Resources Code §31.014,
Two-Parent Families; and Human Resources Code §31.032, Investiga-
tion and Determination of Eligibility)].

(10) - (15) (No change.)

(16) Vehicles used for transportation.

[(A) For clients who are members of the State Welfare
Reform Control Group described in §3.6004 of this title, (relating to
Applicability of Aid to Families with Dependent Children (AFDC)
Policies Resulting from Human Resources Code §31.0031, Dependent
Child’s Income; Human Resources Code §31.012, Mandatory Work or
Participation in Employment Activities Through the Job Opportunities
and Basic Skills Training Program; Human Resources Code §31.014,
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Two-Parent Families; and Human Resources Code §31.032, Investiga-
tion and Determination of Eligibility), DHS exempts the value of one
vehicle owned and used by the certified group for transportation if the
equity is less than $1,500. If the equity exceeds $1,500, DHS counts
the excess as a resource. DHS counts the equity of all other vehicles.]

[(B)] For TANF State Program (TANF-SP) families,
DHS exempts up to $15,000 of the fair market value of one countable
vehicle owned by an applicant family. For all other TANF clients,
DHS exempts licensed vehicles as specified in Human Resources
Code §31.032(d)(2).

(17) (No change.)

(c) (No change.)

(d) Food stamps. Exclusions from resources for food stamps
are those stipulated in the Food Stamp Act of 1977 as amended by Title
VIII, Section 810 of Public Law 104-193, the Personal Responsibility
and Work Opportunity Reconciliation Act of 1996. DHS excludes up
to $15,000 of the fair market value of one countable vehicle in deter-
mining eligibility for the Food Stamp program.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 12,

2002.

TRD-200200884
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: March 31, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
CHAPTER 48. COMMUNITY CARE FOR
AGED AND DISABLED
SUBCHAPTER E. CONSUMER-MANAGED
PERSONAL ASSISTANCE SERVICES
40 TAC §48.2619

The Texas Department of Human Services (DHS) proposes to
amend §48.2619, concerning reimbursement methodology for
Consumer-Managed Personal Assistance Services (CMPAS), in
its Community Care for Aged and Disabled chapter. The purpose
of the amendment is to establish the reimbursement methodol-
ogy for the CMPAS program. The reimbursement methodology
details the cost reporting requirements for providers and details
the payment rate determination guidelines. In addition, DHS is
changing the name of subchapter E to "Consumer-Managed Per-
sonal Assistance Services."

James R. Hine, Commissioner, has determined that for the first
five-year period the proposed section will be in effect there will be
no fiscal implications for state or local governments as a result
of enforcing or administering the section.

Mr. Hine also has determined that for each year of the first five
years the section is in effect, the public benefit anticipated as a
result of adoption of the proposed amendment will be to make the
reimbursement methodology for the CMPAS program available
to the public. The reimbursement methodology details the cost

reporting requirements for providers and details the payment rate
determination program. There will be no effect on small or micro
businesses as a result of enforcing or administering the section.
There is no anticipated economic cost to persons who are re-
quired to comply with the proposed section. There will be no
anticipated effect on local employment in geographic areas af-
fected by this section.

Questions about the content of this proposal may be directed
to Carolyn Pratt at (512) 438-4057 in DHS’s Rate Analysis sec-
tion. Written comments on the proposal may be submitted to Su-
pervisor, Rules and Handbooks Unit-078, Texas Department of
Human Services E-205, P.O. Box 149030, Austin, Texas 78714-
9030, within 30 days of publication in the Texas Register.

Under §2007.003(b) of the Texas Government Code, the de-
partment has determined that Chapter 2007 of the Government
Code does not apply to these rules. Accordingly, the department
is not required to complete a takings impact assessment regard-
ing these rules.

The amendment is proposed under the Human Resources Code,
Title 2, Chapter 22, which authorizes the department to admin-
ister public assistance programs.

The amendment implements the Human Resources Code,
§§22.001 - 22.030.

§48.2619. Reimbursement Methodology [Cost Reporting Guide-
lines] for [the] Consumer-Managed Personal Assistance Services
(CMPAS) [Program].

(a) General requirements. The Texas Department of Human
Services (DHS), or it’s designee, applies the general principles of cost
determination, as specified in §20.101 of this title (relating to Introduc-
tion).

(b) Cost reporting. Providers must follow the cost-reporting
guidelines as specified in §20.105 of this title (relating to General Re-
porting and Documentation Requirements, Methods, and Procedures).
All contracted providers must submit a cost report, unless the num-
ber of days between the date the first DHS client received services and
the provider’s fiscal year end is 30 days or fewer. The provider may
be excused from submitting a cost report if circumstances beyond the
control of the provider make cost report completion impossible, such as
the loss of records due to natural disasters or removal of records from
the provider’s custody by any governmental entity. Requests to be ex-
cused from submitting a cost report must be received, at the address on
the cover of the cost report, before the due date of the cost report.

(c) Guidelines for desk reviews and field audits. Guidelines
for desk review of cost reports are specified in §20.106 of this title (re-
lating to Basic Objectives and Criteria for Audit and Desk Review of
Cost Reports). Desk reviews or field audits are performed on all con-
tracted providers. The frequency and nature of the field audits are de-
termined to ensure the fiscal integrity of the program. Providers will be
notified of the results of a desk review or field audit in accordance with
§20.107 of this title (relating to Notification of Exclusions and Adjust-
ments). Providers may request an informal review and, if necessary,
an administrative hearing to dispute an action taken under §20.110 of
this title (relating to Informal Reviews and Formal Appeals). The re-
imbursement authority is specified in §20.101 of this title (relating to
Introduction).

(d) Factors affecting allowable costs.

(1) Guidelines in determining allowable and unallowable
costs. Providers must follow the guidelines in determining whether a
cost is allowable or unallowable as specified in §20.102 of this title
(relating to General Principles of Allowable and Unallowable Costs).

27 TexReg 1470 March 1, 2002 Texas Register



(2) Guidelines for allowable and unallowable costs.
Providers must follow the guidelines for allowable and unallowable
costs as specified in §20.103 of this title (relating to Specifications for
Allowable and Unallowable Costs).

(3) Exclusion of certain reported expenses and cost reports.

(A) Providers are responsible for reporting only allow-
able costs on the cost report, except where cost report instructions in-
dicate that other costs are to be reported in specific lines or sections.
Only allowable cost information is used to determine recommended re-
imbursement. Unallowable expenses included in the cost report are ex-
cluded from reimbursement determination and appropriate adjustments
are made to expenses and other information reported by providers. The
purpose is to ensure that the database reflects costs and other informa-
tion which are necessary for the provision of services and consistent
with federal and state regulations.

(B) Individual cost reports may not be included in the
database used for compilation of provider cost profiles if:

(i) there is doubt as to the accuracy or allowability
of a significant part of the information reported; or

(ii) an auditor determines that reported costs are not
verifiable.

(C) When material pertinent to proposed reimburse-
ments is made available to the public, the material will include the
number of cost reports eliminated from the database used for compi-
lation of provider cost profiles for the reason stated in subparagraph
(B)(i) of this paragraph.

(e) Reimbursement determination. Reimbursement per hour
of service is determined for each individual contracted provider by its
DHS contract manager. The reimbursement determination is based
upon estimated costs reported by the contracted provider for the ef-
fective reimbursement period and upon historical information reported
by the contracted provider in the form of annual cost reports covering
the provider’s fiscal year. Comparisons of each provider’s individual
cost profiles per unit of service from prior years, as well as compar-
isons with mean and weighted median cost profiles per unit of service
across all providers, may be used by the DHS contract manager in the
reimbursement determination process.

(1) Cost areas. Allowable costs, reported or estimated, are
combined into five cost areas, after allocating payroll taxes to each
salary line item on the cost report on a pro rata basis based on the por-
tion of that salary line item to the amount of total salary expense and
after applying employee benefits directly to the corresponding salary
line item.

(A) Assessors of need cost area. This cost area collects
costs and statistics associated with assessors of need, including salaries,
travel expenses, training costs, and contracted expenses.

(B) Attendant recruitment and orientation cost area.
This cost area collects costs and statistics associated with persons
recruiting and orienting attendants, including salaries, travel expenses,
training costs, contracted expenses, and advertising costs for attendant
recruitment.

(C) Attendants cost area. This cost area collects costs
and statistics associated with regular and substitute attendants, as well
as on-call staff, including salaries, travel expenses, training costs, uni-
versal health and safety costs, and other miscellaneous costs.

(D) Building and transportation cost area. This cost
area collects building and building equipment expenses, departmental
equipment expenses, and transportation equipment expenses.

(E) Administration cost area. This cost area collects ad-
ministrative salaries, office expenses, and central office overhead ex-
penses.

(2) Projected costs. Allowable expenses are projected, ex-
cluding depreciation and mortgage interest, per hour of service from
each provider’s reporting period to the next ensuing reimbursement pe-
riod. Reasonable and appropriate economic adjusters are determined
as described in §20.108 of this title (relating to Determination of Infla-
tion Indices) to calculate the projected expenses. Reimbursement may
also be adjusted where new legislation, regulations, or economic fac-
tors affect costs as specified in §20.109 of this title (relating to Adjust-
ing Reimbursement When New Legislation, Regulations, or Economic
Factors Affect Costs).

(3) Provider cost profiles.

(A) Individual provider cost profile per unit of service.
To determine a provider’s individual cost profile, a cost component is
determined for each cost area in paragraph (1)(A) - (E) of this subsec-
tion by dividing either the total reported or the total projected allowable
costs for the cost area by the total units of service provided. The sum
of the five cost components is the provider’s individual reported or pro-
jected cost per unit of service.

(B) Mean cost profile per unit of service across all
providers. To determine the mean cost profile across all providers
submitting cost reports, the results from subparagraph (A) of this para-
graph for each provider are taken and a mean (average) is calculated
for each cost area. The sum of the mean cost area components is the
mean cost profile (reported or projected) per unit of service across all
providers.

(C) Weighted median cost profile per unit of service
across all providers. To determine the weighted median cost profile
across all providers submitting cost reports, all providers’ (reported or
projected) cost per hour of service is rank-ordered, from low to high, in
each cost area. The hours of service for each provider that correspond
with each cost array are summed until the median hour of service is
reached, resulting in a weighted median cost area component. The sum
of the five weighted median cost area components is the weighted me-
dian cost profile per unit of service across all providers.

(f) Reporting revenues. Revenues must be reported on the cost
report in accordance with §20.104 of this title (relating to Revenues).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 12,

2002.

TRD-200200870
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: March 31, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
TITLE 43. TRANSPORTATION

PART 3. AUTOMOBILE THEFT
PREVENTION AUTHORITY
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CHAPTER 57. AUTOMOBILE THEFT
PREVENTION AUTHORITY
43 TAC §§57.3, 57.42, 57.56

The Automobile Theft Prevention Authority (ATPA) proposes
amendments to §§57.3, 57.42, and 57.56. The proposed
amendments update the reference to the ATPA’s address and
telephone number in §57.3 and §57.42 and change the date the
board’s advisory committees will be abolished in §57.56. The
Government Code §2110.008 requires the Authority to approve
the continuation of its advisory committees and reset the date
of their abolishment, or the committees will be abolished by
operation of law. The proposed amendment to §57.56 changes
the date to August 31, 2006. Adoption of this proposal will act as
the Authority’s approval of the continuation of these committees.

Susan Sampson, Director of the ATPA, has determined that for
the first five-year period the amendments are in effect, there will
be no additional fiscal implications for state and local govern-
ments as a result of enforcing or administering the proposed
amendments.

Ms. Sampson also has determined that the public benefit antici-
pated as a result of the proposed amendments will be better no-
tice to the public as to the Authority’s physical location and tele-
phone number and the continuation of its advisory committees,
which assist the Authority in its mission to prevent and reduce
auto theft. There will be no economic effect on micro or small
businesses. There is no anticipated economic cost to persons
who are required to comply with the amendments as proposed.

Comments on the proposed amendments may be submitted to
Susan Sampson, Acting Director, Automobile Theft Prevention
Authority, 4000 Jackson Avenue, Austin, Texas 78779-0001, for
a period of 30 days from the date that the proposed action is
published in the Texas Register.

The amendments are proposed under Texas Civil Statutes, Ar-
ticle 4413(37), §6(a), which the Authority interprets as authoriz-
ing it to adopt rules implementing its statutory powers and duties,
and Government Code §2110.008, which the Authority interprets
as requiring it to set a date of abolishment for its advisory com-
mittees or face automatic abolishment of them.

The following are the statutes, articles, or codes affected by
the amendments: §57.3 and §57.42--Article 4413(37), §6(a);
§57.56--Article 4413(37), §6(a), Government Code §2110.008.

§57.3. Compliance; Adoption by Reference.

Grantee/applicants shall comply with all applicable state and federal
statutes, rules, regulations, and guidelines. The ATPA adopts by ref-
erence the following statutes, documents, and forms. Information re-
garding these adoptions by reference may be obtained from the Au-
tomobile Theft Prevention Authority, 4000 Jackson Avenue, Austin,
Texas 78779, (512) 374-5101 [200 East Riverside Drive, Austin, Texas
78704, (512) 416-4600]:

(1) - (6) (No change.)

§57.42. Grantee’s Response to Audit Exceptions.

(a) (No change.)

(b) A grantee may submit documentation, either in person or
by mail, to the Automobile Theft Prevention Authority, 4000 Jack-
son Avenue, Austin, Texas 78779, [200 East Riverside, Austin, Texas
78704,] Attention: Director.

§57.56. General Requirements for Advisory Committees.

The border solutions advisory committee, the grantee advisory com-
mittee and the insurance fraud advisory committees are subject to the
following provisions:

(1) - (5) (No change.)

(6) Each committee is abolished on August 31, 2006 [Au-
gust 31, 2002], unless the ATPA amends this paragraph to establish a
different date.

(7) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 12,

2002.

TRD-200200875
Susan Sampson
Director
Automobile Theft Prevention Authority
Earliest possible date of adoption: March 31, 2002
For further information, please call: (512) 374-5101

♦ ♦ ♦
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WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.

TITLE 1. ADMINISTRATION

PART 5. GENERAL SERVICES
COMMISSION

CHAPTER 125. SUPPORT SERVICES
DIVISION--TRAVEL AND VEHICLE
SUBCHAPTER A. TRAVEL MANAGEMENT
SERVICES
1 TAC §125.28

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.65(c)(2), the proposed new section, submitted by the Gen-
eral Services Commission has been automatically withdrawn.
The new section as proposed appeared in the August 17, 2001
issue of the Texas Register (26 TexReg 6075).

Filed with the Office of the Secretary of State on February 19,

2002.

TRD-200200996

♦ ♦ ♦

TITLE 16. ECONOMIC REGULATION

PART 6. TEXAS MOTOR VEHICLE
BOARD

CHAPTER 105. ADVERTISING RULES
16 TAC §105.10

The Texas Motor Vehicle Board has withdrawn from consider-
ation proposed amendment to §105.10 which appeared in the
November 9, 2001, issue of the Texas Register (26 TexReg
8969).

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200976
Brett Bray
Director
Texas Motor Vehicle Board
Effective date: February 15, 2002
For further information, please call: (512) 416-4899

♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.

TITLE 7. BANKING AND SECURITIES

PART 7. STATE SECURITIES BOARD

CHAPTER 115. SECURITIES DEALERS AND
AGENTS
7 TAC §115.2

The State Securities Board adopts an amendment to §115.2,
concerning application requirements, without changes to the
proposed text as published in the December 14, 2001, issue of
the Texas Register (26 TexReg 10197).

The amendment eliminates a reference to a form that is being
concurrently repealed and corrects a cross-reference.

The amendment eliminates an unnecessary filing requirement.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under Texas Civil Statutes, Article
581-28-1. Section 28-1 provides the Board with the authority to
adopt rules and regulations necessary to carry out and imple-
ment the provisions of the Texas Securities Act, including rules
and regulations governing registration statements and applica-
tions; defining terms; classifying securities, persons, and mat-
ters within its jurisdiction; and prescribing different requirements
for different classes.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 14,

2002.

TRD-200200934
Denise Voigt Crawford
Securities Commissioner
State Securities Board
Effective date: March 6, 2002
Proposal publication date: December 14, 2001
For further information, please call: (512) 305-8300

♦ ♦ ♦

CHAPTER 116. INVESTMENT ADVISERS
AND INVESTMENT ADVISER REPRESENTA-
TIVES
7 TAC §116.1, §116.2

The State Securities Board adopts amendments to §116.1 and
§116.2, concerning investment advisers and investment adviser
representatives, without changes to the proposed text as pub-
lished in the December 14, 2001, issue of the Texas Register
(26 TexReg 10198).

The amendments conform definitions of terms used in Chapter
116 to those added to the Texas Securities Act by House Bill
2255, eliminate a reference to a form that is being concurrently
repealed, and correct a cross-reference.

The amendments use terminology consistently and eliminate an
unnecessary filing requirement.

A comment on the proposal was received from the Investment
Company Institute. The commenter suggested that federal cov-
ered investment advisers be excluded from the definition of "in-
vestment adviser" in §116.1. The staff disagreed and explained
that it is a matter of interpretation, adding that the proposed defi-
nition tracks the definition recently added to the Texas Securities
Act by the Texas Legislature. The Board adopted the rule as pro-
posed.

The amendments are adopted under Texas Civil Statutes, Arti-
cle 581-28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and imple-
ment the provisions of the Texas Securities Act, including rules
and regulations governing registration statements and applica-
tions; defining terms; classifying securities, persons, and mat-
ters within its jurisdiction; and prescribing different requirements
for different classes.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 14,

2002.

TRD-200200935
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Denise Voigt Crawford
Securities Commissioner
State Securities Board
Effective date: March 6, 2002
Proposal publication date: December 14, 2001
For further information, please call: (512) 305-8300

♦ ♦ ♦
CHAPTER 133. FORMS
7 TAC §133.23

The State Securities Board adopts the repeal of §133.23, a form
concerning franchise tax certification for corporate applicants,
without changes to the proposed text as published in the Decem-
ber 14, 2001, issue of the Texas Register (26 TexReg 10199).

The amendment eliminates a form that is no longer required.
Article 2.45 of the Texas Business Corporation Act, which re-
quired the agency to obtain a representation concerning fran-
chise taxes, was repealed during the recent legislative session
by House Bill 2914.

The amendment eliminates an unnecessary form.

No comments were received regarding adoption of the repeal.

The repeal is adopted under Texas Civil Statutes, Article
581-28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and
implement the provisions of the Texas Securities Act, including
rules and regulations governing registration statements and
applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different
requirements for different classes.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 14,

2002.

TRD-200200936
Denise Voigt Crawford
Securities Commissioner
State Securities Board
Effective date: March 6, 2002
Proposal publication date: December 14, 2001
For further information, please call: (512) 305-8300

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 6. TEXAS MOTOR VEHICLE
BOARD

CHAPTER 111. GENERAL DISTINGUISHING
NUMBERS
16 TAC §111.2, §111.18

The Texas Motor Vehicle Board adopts amendments to §111.2,
General Distinguishing Numbers, Definitions, and new §111.18,
Proof of Valid License Required of Foreign Motor Vehicle Deal-
ers, as published in the November 9, 2001 issue of the Texas

Register (26 TexReg 8975). Section 111.18 is adopted with
changes. Section 111.2 is adopted without changes and will not
be republished.

The amendments and new section require Texas licensees to
require proof of licensure from persons claiming to hold a license
in a foreign jurisdiction, to identify and keep copies of certain
license records pertaining to Mexican motor vehicle dealers with
whom they do business, and to affix a "For Export Only" stamp
with the selling dealer’s General Distinguishing Number on the
title of every vehicle sold to a foreign motor vehicle dealer.

A significant number of vehicles in Texas are sold to persons
claiming to be foreign licensed dealers and who represent that
the vehicles are purchased for export when the vehicles are ac-
tually not taken out of the country, but are "curbstoned" or sold
in unlicensed and unregulated lots near the border with Mexico.
These lots compete unfairly with licensed and regulated deal-
ers, who must make a significant investment in facilities and in-
ventory. Additionally, consumers have no recourse against such
dealers, who do not meet license requirements such as main-
taining a security bond or a permanent place of business. These
rules are designed to reduce or eliminate the supply of vehi-
cles to unlicensed dealers by requiring Texas licensees to obtain
proof that the international dealer is, in fact, licensed in his or
her home nation. They will also assist local law enforcement by
reducing the number of curbstoners in the border communities.

Additionally, the rules support the efforts of other nations to re-
quire licensing of their dealer bodies. By restricting access to a
steady supply of American vehicles to those who have obtained
licenses from their governments to sell vehicles, Texas will pro-
vide a strong incentive for would-be dealers to meet the require-
ments for licensing.

The rules specifically require certain documents from dealers
claiming to be licensed by the Republic of Mexico. The Board
supports Mexico’s requirements by requiring Texas dealers to
maintain copies of appropriate documents and to verify that the
Mexican dealer’s license is active and in good standing. The
Board’s position is based on the special relationship that exists
between Texas and the Republic of Mexico. Texas and Mexico
share a long border, where both sides have developed a highly
integrated economy. Texas supports the Republic of Mexico in its
efforts to limit the trade in motor vehicles to licensed dealers, and
to that end the Motor Vehicle Board proposes specific require-
ments concerning Mexican motor vehicle dealers. The more
general requirements are intended for all non-United States deal-
ers.

Proponents of the proposal commented that adoption will in-
crease tax revenues and help eliminate curbstoning. Reduc-
tion of curbstoning will help eliminate unfair competition by curb-
stoners, who have no overhead costs, against small businesses
in the border communities and help protect consumers against
gypsy salespersons who do not transfer titles and cannot be
located after the sale. The proposed rule will also greatly re-
duce unlicensed sales of motor vehicles. Commenters stated
that the requirement of stamping titles would reduce illegal sales
within the United States and in Mexico because only a licensed
dealer would be able to sell the vehicles without titling them in
the dealer’s name. A consumer would be alerted by the title
stamp that the vehicle was sold for export only. An auto auction
commented that they were already following the proposed pro-
cedures, and did not find them burdensome.
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Small businessmen stated that they are losing money to curb-
stoners, and noted that there are 120 legitimate businessmen in
Brownsville and 1,000 curbstoners who do not pay taxes, have
overhead or the expense of permanent facilities.

Opponents argued that the rule would be overly costly and bur-
densome for dealers, without achieving the purpose of reducing
curbstoning. Commenters stated that the burden of requiring
dealers to verify the license status from all foreign dealers would
outweigh the benefit of a minor reduction in unlicensed sales.
Additionally, it was asserted that the rule gave no guidance on
how dealers would verify foreign licenses from countries other
than Mexico. One commenter suggested it would not be difficult
to wash the title in another state, thereby defeating the purpose
of the rule. Another argued that the proposal would not accom-
plish its purpose, but create another layer of bureaucracy and
opportunity for innocent mistakes.

Comments in favor of §111.18 were received from Rene O.
Oliveira, Chairman of the House Ways and Means Committee,
and the Tax Assessor-Collectors of Cameron, El Paso, Hidalgo
and Webb Counties, the Cameron County Commissioners
Court, the Brownsville Used Car Dealer Association, the El
Paso Independent Automobile Dealers’ Association, the San
Antonio Auto Auction, and independent businessmen.

Comments in opposition to the proposal were received from the
Texas Automobile Dealers Association, the Texas Independent
Automobile Dealers Association, the Texas Wholesale Auto Auc-
tion Association, and Copart Salvage Auto Auction.

The Board agreed with comments that §111.18(c)(2), requiring
auctions and dealers to telephonically confirm a buyer’s license
status with the Mexican licensing authorities, would be impracti-
cal and overly burdensome, and deleted that section. The Board
further agreed that the wording of proposed §111.18(c)(4) was
incorrect and should be changed to correctly identify the "Texas
Motor Vehicle Sales Tax Exemption Certificate For Vehicles
Taken Out of State" instead of "Texas Motor Vehicle Sales Tax
Resale Certificate". The Board disagreed that the burden of
requiring dealers to otherwise verify the license status of all
foreign dealers would outweigh the benefit of a minor reduction
in unlicensed sales. It believes that there are ways to verify
dealer licenses through international dealer associations, and
that the greater good that will be achieved through adoption of
the rule cannot be overlooked.

The amendments and new rule are adopted under the Texas
Motor Vehicle Commission Code, §§3.01, 3.03, and 3.06, which
provides the Board with authority to amend and adopt rules as
necessary and convenient to effectuate the provisions of the Mo-
tor Vehicle Commission Code and Transportation Code.

Texas Transportation Code Sections 503.021, 503.036, and
503.038 are affected by the proposed amendments and new
rule.

§111.18 Proof of valid license required of foreign motor vehicle deal-
ers.

(a) All holders of General Distinguishing Numbers must ver-
ify that a foreign motor vehicle dealer holds a valid license from the
foreign dealer’s country of origin before permitting the foreign motor
vehicle dealer to purchase vehicles.

(b) All auctions or dealers who sell a vehicle to a foreign mo-
tor vehicle dealer shall stamp in black ink on the back of the title in all
unused dealer reassignment spaces the words "For Export Only" and
their General Distinguishing Number. The stamp shall also be placed

on the front of the title in a manner that does not obscure any names,
dates, or mileage statements. The stamp must be at least two inches
wide, and all words must be clearly legible.

(c) Where the purchaser is a Mexican motor vehicle dealer or
the agent of a Mexican motor vehicle dealer the following documents
must be obtained prior to the sale and maintained in the sales file for
each vehicle:

(1) A copy of the Republic of Mexico license issued by the
Secretaria de Economia to the Mexican Motor Vehicle Dealer;

(2) A copy of identification documents issued by the Re-
public of Mexico indicating that the person claiming to be a Mexican
dealer is, in fact, a resident of Mexico. Such documents include but are
not limited to Mexican driver’s licenses, voter registration documents,
or official identification cards, if the card contains a picture of the per-
son and lists a physical address;

(3) A completed Texas Motor Vehicle Sales Tax Exemption
Certificate For Vehicles Taken Out of State for each vehicle sold to
a Mexican dealer, indicating that the vehicle has been purchased for
export to the Republic of Mexico; and

(4) A copy of the front and back of the title to the vehicle,
showing the "For Export Only" stamp and the General Distinguishing
Number of the auction or dealer;

(5) In the case of agents of Mexican motor vehicle dealers,
the file must contain copies of the listed documents for the dealer and
documentation supporting the person’s claim to be acting as an agent
for an Mexican motor vehicle dealer.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200980
Brett Bray
Director
Texas Motor Vehicle Board
Effective date: March 7, 2002
Proposal publication date: November 9, 2001
For further information, please call: (512) 416-4899

♦ ♦ ♦
PART 9. TEXAS LOTTERY
COMMISSION

CHAPTER 401. ADMINISTRATION OF THE
STATE LOTTERY ACT
SUBCHAPTER D. LOTTERY GAME RULES
16 TAC §401.305, §401.312

The Texas Lottery Commission adopts amendments to 16 TAC
§401.305 and §401.312 relating to the Lotto Texas and Texas
Two Step on-line game rules with changes to the proposed text
as published in the December 21, 2001 issue of the Texas Reg-
ister (26TexReg10465). The change is in response to comment
received that the language regarding the direct prize category
contribution for the Lotto Texas first prize (jackpot) does not set
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a minimum amount. Specifically, the change clarifies the Com-
mission’s intent to pay no less than 68.24% of the prize pool in
the direct prize category for the Lotto Texas first prize.

The amendments provide for the payment of the greater of the
advertised jackpot amount or the jackpot amount based on sales
determined in part by the applicable interest rate factor; and,
definitions of "advertised jackpot", "annual payment option", and
"jackpot amount". The amendments also delete language that
provides that no prize amount shall be less than $5.00. While the
3 of 6 prize pays a guaranteed $5.00, it is statistically possible,
albeit a remote possibility, that the 4 of 6 prize category could pay
less than $5.00 because of the pari-mutuel nature of that prize
category. Therefore, the Commission deletes the language in
the rule. The amendments, in part, also eliminate redundant,
confusing, or obsolete language and update the rules to current
agency practice. Additionally, the Commission received a com-
ment prior to undergoing this rulemaking in which the commenter
suggested the Commission reconsider the wording "cash value
option" and instead use the phrase "net present cash value" in
the "Lotto Texas" rule. The Commission agrees with the com-
menter and adopts new language as a definition for "net present
cash value option". With regard to Texas Two Step, the amend-
ments also allow players to claim prizes up to $999,999 at claims
centers, clarify what numbers selected by the player must match
the numbers drawn to win a prize, and more accurately describe
how the advertised jackpot is determined.

The amendments make the rules consistent with existing law and
clarify current agency practices and procedures relating to the
game rules. Additional amendments to the "Lotto Texas" and
"Texas Two Step" rules relating to the advertised jackpot make
clear that the Commission will pay the advertised jackpot amount
or, in the case of "Lotto Texas", the net present cash value of the
advertised jackpot amount, depending on the payment option
and consistent with the provisions of the rule. The amendments
also define the phrase "advertised jackpot" to mean the jackpot
amount the Commission establishes for each drawing and the
amount the Commission authorizes its vendors to publicize. The
amendments also include a definition of "annual payment option"
so players will have a better understanding of the meaning of this
term at the time the player is making his/her purchase.

The Commission believes that Lotto Texas rule amendment re-
lating to paying the greater of the advertised jackpot amount or
the jackpot amount based on sales determined in part by the ap-
plicable interest rate factor benefits the players and makes clear
to the players as to what the Commission will pay in connection
with the First Prize.

Government Code §2001.039, and the General Appropriations
Act, Article IX, §9-10.13, 76th Legislature (1999), requires each
state agency to review and consider for readoption each rule
adopted by that agency pursuant to the Government Code,
Chapter 2001 (Administrative Procedures Act). 16 TAC Chapter
401 has been reviewed in its entirety and the Commission de-
termined that reasons for adopting certain sections continue to
exist. The certain sections that have been readopted pursuant
to Commission Order No. 00-0004, dated January 28, 2000, are
set out in Exhibit "A" to the Order. The notice of the proposed
rule review was published in the November 12, 1999 issue of
the Texas Register, (24 TexReg 10149). No comments were
received regarding the agency’s rule review of Chapter 401.
This rulemaking relating to the "Lotto Texas" On-Line Game rule
is consistent with and, in part, the result of the agency’s rule
review.

Written comments were received. The Commission conducted a
hearing to receive comment on the proposed amendments. The
hearing was properly noticed for January 9, 2002 at 9:00 a.m. at
the Commission auditorium, 611 E. Sixth Street, Austin, Texas.
No persons attended the hearing and no comment was received
at the hearing. Many of the commenters made the same com-
ments since the comments were submitted in a "form" format.
These commenters are in opposition to: "winning less than $5
for matching 4 of 6 numbers playing Lotto Texas", "the rule not
stating specifically how much a 6 of 6 winner will win", "the use of
the word "may" instead of "shall" when referring to the percent-
age due a 6 of 6 winner", "the Commission paying the amount it
advertises and not guaranteeing a minimum percentage of sales
that the 6 of 6 winner will receive", "the 6 of 6 prize amount not
being pari-mutuel", "the Commission allocating such a high per-
centage of sales to the 3 of 6 prize category since it’s never been
needed to pay the prize", "players not receiving a minimum of
55% of sales when the rule state that players shall receive 55%",
and the change to Texas Two Step that changes the direct prize
category contribution of 45.56% of the prize pool for the drawing
from mandatory to discretionary.

Other comments submitted by a commenter are E-mail mes-
sages to that commenter. The following is a summary of those
comments and Commission response. The Commission should
pay "more smaller payoffs rather than several million to one win-
ner because a person would rather have better odds of winning
$100,000 than zilch". The Commission disagrees with this com-
ment because the Lotto Texas game is designed to have one
jackpot. Other Commission games offer better odds of winning
a prize, in a manner as the commenter suggests. Another com-
menter suggests that when a product is not selling, the price
should be reduced. The commenter indicates that if the Com-
mission removed the four balls, the odds would have improved
and prizes would have increased by at least 40%. This com-
menter would like to share smaller prizes more often. The Com-
mission disagrees with the comment because adding the four
balls to the game produced the desired result, higher jackpots
and increased sales.

One commenter suggests that the language regarding the di-
rect prize category for the Lotto Texas jackpot amount should
be based on a minimum of 68.24% of the prize pool and the lan-
guage should be specific. The Commission agrees with the com-
ment and has revised the language to clarify that the direct prize
category for the Lotto Texas jackpot amount shall be no less than
68.24% of the prize pool. The commenter also objects to the
deletion of the language indicating that no Lotto Texas prize shall
be less than $5.00 and indicates that there should never be even
a remote possibility that a Lotto Texas prize could be less than
$5.00. The Commission disagrees with the comment because
while the 3 of 6 prize pays a guaranteed $5.00, it is statistically
possible, albeit a remote possibility, that the 4 of 6 prize category
could pay less than $5.00 because of the pari-mutuel nature of
that prize category. The commenter also believes the language
regarding the Lotto Texas jackpot prize should not reference that
the jackpot amount based on sales is determined in part by the
applicable interest rate factor because the interest rate factor has
no bearing on the amount allocated from sales. The Commission
disagrees with the comment because the applicable interest rate
factor is one of the factors used to determine the jackpot amount.
The commenter also believes that the players are not receiving a
minimum of 55% of Lotto Texas sales because money is withheld
from the amount allocated to the players. The commenter refers
to the prize reserve fund, the allocation of money to pay 3 of 6
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prizes, and to the reversion of unclaimed prizes to the State after
the prize claim period has expired. The Commission disagrees
with the comment because the rule sets out a prize reserve fund
and the amount to be allocated to the fund based on the differ-
ence between the prizes won and the direct prize category con-
tribution for the 3 of 6 category. Likewise, should there be more
3 of 6 prizes than what is allocated, the contribution would come
from the fund. The prize reserve fund is functioning as it was
designed, in part, to pay 3 of 6 prizes. Additionally, unclaimed
prizes have never been a part of the prize reserve fund and have
not been used to supplement on-line games. The commenter
believes that deleting language from the prize reserve fund pro-
vision of the Lotto Texas game rule is intended to allow the Com-
mission to place excess funds from the 6 of 6 prize monies into
the fund. The Commission disagrees with the comment because
there will be no excess funds from the 6 of 6 prize category. The
purpose of deleting the language from the prize reserve provi-
sion is have the fund function consistent with the rule changes.
For example, if the advertised jackpot amount is greater than the
jackpot amount based on sales, the monies in the fund will sup-
plement the 6 of 6 prize. The commenter also believes that the
Texas Two Step jackpot direct prize category provision language
should be mandatory and not discretionary. The Commission
disagrees with the comment because the Texas Two Step jack-
pot is an advertised jackpot. The Commission pays the amount
advertised, not the amount based on sales. The jackpot prize
category contribution must have the flexibility to pay above or
below the percentage of the prize pool for the drawing in order to
pay the advertised amount. The commenter also suggests that
the Commission underestimated the January 1, 2002 Texas Two
Step jackpot because the commenter believes sales are down
and the Commission needed the extra money to help offset the
"starting $200,000 jackpot". The commenter believes that the
Commission needed the money because the prize pool for the
draw only had $187,000 in the pool to pay the winner. The Com-
mission is not intentionally underestimating the jackpot amount.
The Texas Two Step game was designed to pay the advertised
amount. The Commission tries to be as accurate as possible
when estimating the jackpot amount and the Commission has
procedures it follows to estimate the jackpot as accurately as
possible.

One commenter wants the Commission to pay the "actual
amount" of the Lotto Texas jackpot, not the advertised amount.
The Commission disagrees with the comment because the
jackpot amount to be paid will be the greater of the advertised
jackpot amount or the amount based on sales. Therefore,
the player will always be benefited by the rule change. The
commenter suggests the games be "proper pari-mutual games".
The commenter also wants the unclaimed prizes to roll into the
prize reserve fund. The commenter wants the number of games
played to change to eliminate some of the competition for
dollars. The commenter believes the Commission doesn’t listen
to the players and that has caused a lack of faith in the lottery.
The commenter wants the Commission to make staff changes.
The Commission disagrees with the comment that all games
should be pari-mutuel. Each game is designed to respond
to different player interests. Not all players want pari-mutuel
games. The Commission must respond to its market. Further,
prior to introducing a new game, the Commission researches
game ideas and designs and tests ideas and designs through
player research. The number of games played is also introduced
to player groups. Once the Commission gathers and analyzes

its research results, it introduces the games, including the fre-
quency of a game in a period of time. The Commission listens
to its players and responds to market demands constantly.

One group or association, The Lotto Report, is opposed to the
rule amendments.

The amendments are adopted under Government Code, Section
466.015 which authorizes the Commission to adopt all rules nec-
essary to administer the State Lottery Act and to adopt rules gov-
erning the establishment and operation of the lottery, and under
Government Code, Section 467.102 which authorizes the Com-
mission to adopt rules for the enforcement and administration of
the laws under the Commission’s jurisdiction.

The amendments, repeal, and new rules affect Government
Code, Chapter 466.

§401.305. "Lotto Texas" On-Line Game Rule.

(a) Lotto Texas. A Texas Lottery on-line game to be known as
"Lotto Texas" is authorized to be conducted by the executive director
under the following rules and under such further instructions and di-
rectives as the executive director may issue in furtherance thereof. If a
conflict arises between this section and §401.304 of this title (relating
to On-Line Game Rules (General)), this section shall have precedence.

(b) Definitions. In addition to the definitions provided in
§401.301of this title (relating to General Definitions), and unless the
context in this section otherwise requires, the following definitions
apply.

(1) Advertised jackpot-The jackpot amount the commis-
sion establishes for each Lotto Texas drawing and authorizes commis-
sion vendors to publicize. The advertised jackpot or share of the ad-
vertised jackpot is the amount the commission may pay as the annual
payment option in 25 annual payments consistent with the provisions of
this rule. The advertised jackpot is determined by the indirect prize cat-
egory and by estimating the direct prize category and may be increased
prior to the draw by the commission based on sales projections.

(2) Annual payment option-The option selected if the
player elects at the time the player purchases a ticket or if the player
makes no election at the time the player purchases the ticket. The
option is to be paid the jackpot amount in 25 annual payments, in the
event the player has a valid winning jackpot ticket and consistent with
the provisions of the rule.

(3) Jackpot amount-The greater of either the advertised
jackpot or the jackpot based on sales determined in part by the
applicable interest rate factor. The amount actually paid will either be
a winner’s share of the net present cash value of the jackpot amount
or a winner’s share of the jackpot amount, depending on the payment
option and consistent with the provisions of the rule.

(4) Net Present Cash value option--An election a player
makes at the time the player purchases a ticket to be paid the net present
cash value of the player’s share of the jackpot amount, in the event the
player has a valid winning jackpot ticket. The net present cash value
is the cost that the Comptroller of Public Accounts informs the com-
mission is the cost to purchase a 25-year annuity on the first business
day after the drawing. The term "net present cash value option" is syn-
onymous with the terms "cash value option", "cash option", and "net
present value".

(5) Number--Any play integer from one through 54 inclu-
sive.

(6) Play--The six numbers selected on each play board and
printed on the ticket.
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(7) Play board--A field of the 54 numbers found on the
playslip.

(8) Playslip--An optically readable card issued by the com-
mission used by players of Lotto Texas to select plays. There shall be
five play boards on each playslip identified at A, B, C, D, and E. A
playslip has no pecuniary value and shall not constitute evidence of
ticket purchase or of numbers selected.

(c) Price of ticket. The price of each Lotto Texas play shall be
$1.00. A player may purchase up to five plays on one ticket. Multiple
draws are available for up to 10 consecutive draws beginning with the
current draw.

(d) Play for Lotto Texas.

(1) Type of play. A Lotto Texas player must select six num-
bers in each play or allow number selection by a random number gen-
erator operated by the computer, referred to as Quick Pick. A winning
play is achieved only when three, four, five, or six of the numbers se-
lected by the player match, in any order, the six winning numbers drawn
by the lottery.

(2) Method of play. The player may use playslips to make
number selections. The on-line terminal will read the playslip and issue
ticket(s) with corresponding plays. If a playslip is not available or if a
player is unable to complete a playslip, the on-line retailer may enter the
selected numbers via the keyboard. However, the retailer shall not ac-
cept telephone or mail-in requests to manually enter selected numbers.
A player may leave all play selections to a random number generator
operated by the computer, commonly referred to as Quick Pick.

(3) One prize per play. The holder of a winning ticket may
win only one prize per play in connection with the winning numbers
drawn and shall be entitled only to the highest prize category won by
those numbers.

(e) Prizes for Lotto Texas.

(1) Prize amounts. The prize amounts, for each drawing,
paid to each Lotto Texas player who selects a matching combination of
numbers will vary due to a pari-mutuel calculation, with the exception
of the fourth prize, which is a guaranteed $5.00. The calculation of
a prize shall be rounded down so that prizes can be paid in multiples
of whole dollars. Each prize category breakage, with the exception
of the fourth prize breakage, will carry forward to the next drawing
for each respective prize category. The fourth prize category breakage
will be placed in the reserve fund. The pari-mutuel prize amounts,
except the jackpot prize amount, are based on the total amount in the
prize category for that Lotto Texas drawing distributed equally over the
number of matching combinations in each prize category. The jackpot
amount will be the greater of either the advertised jackpot or the jackpot
based on sales determined in part by the applicable interest rate factor.
The amount actually paid will either be a winner’s share of the net
present cash value of the jackpot amount or a winner’s share of the
jackpot amount, depending on the payment option and consistent with
the provisions of the rule.
Figure: 16 TAC §401.305(e)(1)

(2) Prize pool. The prize pool for Lotto Texas prizes shall
be a minimum of 55% of Lotto Texas sales.

(3) Prize categories.

(A) First prize (jackpot).

(i) In the event of a prize winner who does not se-
lect the net present cash value option, the prize winner’s share of the

jackpot amount shall be paid in 25 installments. To determine the an-
nuitized future value of each share (prize amount), the annuitized fu-
ture value of the jackpot amount is divided by the shares. A share is
the matching combination, in one play, of all six numbers drawn by
the commission (in any order). Each share will be paid in 25 install-
ments. The initial payment shall be paid only upon completion of all
internal validation procedures. The subsequent 24 payments shall be
paid annually by monies generated by the purchase of securities which
shall be purchased through the Comptroller of Public Accounts-Trea-
sury Operations, State of Texas, after each drawing for which lottery
records reflect the sale of one or more winning Lotto Texas six of six
plays, and the value of the 24 installments shall be determined by the
face or market value of said securities at purchase. Annual installment
payments shall be based on the annual maturity value of the securities
purchased. The payment of annual annuities will be made on the 15th
day of the anniversary of the month in which the ticket won. If the net
present cash value of each share is equal to or greater than the amount
required to pay an initial first-year cash installment and 24 subsequent
annuitized annual installments yielding total payments greater than $2
million, each share shall be paid in 25 installments in the same manner
as described in this paragraph. If the net present cash value of each
share is less than the amount required to pay an initial first-year cash
installment and 24 subsequent installments yielding total payments of
$2 million or less, each share shall be paid the net present cash value
of each share in one payment.

(ii) In the event of a prize winner who selects the
net present cash value option, the prize winner’s share will be paid in
a single, lump sum payment based on the discounted, net present cash
value of the prize winner’s share of the jackpot amount on the next
business day after the drawing. The player must make the election of
the net present cash value option at the time of purchasing a Lotto Texas
ticket. If the player does not make any election at the time of purchasing
a Lotto Texas ticket, the share will be paid in accordance with clause
(i) of this subparagraph.

(iii) The six of six jackpot prize must be claimed at
the Austin claim center. The jackpot amount is determined by the in-
direct prize category and by estimating the direct prize category. The
total prize category contribution for a drawing will include the follow-
ing.

(I) The direct prize category contribution shall be
no less than 68.24% of the prize pool for the drawing.

(II) The indirect prize category contribution,
which may be increased by the executive director, will include the
roll-over from the previous drawing, if any.

(III) The commission will pay the greater of ei-
ther the advertised jackpot or the jackpot based on sales determined in
part by the applicable interest rate factor. The amount actually paid will
either be a winner’s share of the net present cash value of the jackpot
amount or a winner’s share of the jackpot amount, depending on the
payment option and consistent with the provisions of the rule.

(B) Second Prize. The prize amount shall be calculated
by dividing the prize category contributions by the number of shares for
the prize category. A share is the matching combination, in one play,
of any five of the six numbers drawn by the commission (in any order).
The total prize category contribution will include the following.

(i) The direct prize category contribution shall be
5.07% of the prize pool for the drawing.

(ii) The indirect prize category contribution, which
may be increased by the executive director, will include the breakage
and/or roll-over from the previous drawing, if any.
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(C) Third prize. The prize amount shall be calculated
by dividing the prize category contributions by the number of shares
for the prize category. A share is the matching combination, in one
play, of any four of the six numbers drawn by the commission (in any
order). The total prize category contribution will include the following.

(i) The direct prize category contribution shall be
12.51% of the prize pool for the drawing.

(ii) The indirect prize category contribution, which
may be increased by the executive director, will include the breakage
and/or roll-over from the previous drawing, if any.

(D) Fourth prize. The prize amount is a guaranteed
minimum $5.00. The difference between the prizes won and the direct
prize category contribution will increase or decrease the prize reserve
fund. The total prize category contribution will include the direct prize
category contribution of 12.18% of the prize pool for the drawing.

(4) Prize reserve fund.

(A) The Lotto Texas prize reserve is 2.0% of the prize
pool.

(B) The Lotto Texas prize reserve fund may be in-
creased or decreased by paying Lotto Texas prizes. The Lotto Texas
prize reserve fund may be used only for the Lotto Texas game.

(f) Ticket purchases.

(1) Lotto Texas tickets may be purchased only at a licensed
location from a lottery retailer authorized by the lottery director to sell
on-line tickets.

(2) Lotto Texas tickets shall show the player’s selection of
numbers or Quick Pick (QP) numbers, boards played, drawing date,
jackpot payment option, and validation and reference numbers.

(3) It shall be the exclusive responsibility of the player to
verify the accuracy of the player’s selection(s) and other data printed
on the ticket. A ticket is a bearer instrument until signed.

(4) Except as provided in subsection (d)(2) of this section,
Lotto Texas tickets must be purchased using official Lotto Texas
playslips. Playslips which have been mechanically completed are not
valid. Lotto Texas tickets must be printed on official Texas lottery
paper stock and purchased at a licensed location through an authorized
Texas lottery retailer’s on-line terminal.

(g) Drawings.

(1) The Lotto Texas drawings shall be held each week on
Wednesday and Saturday evenings at 9:59 p.m. Central Time except
that the drawing schedule may be changed by the executive director, if
necessary.

(2) Lotto Texas tickets will not be sold during the draw
break for the Lotto Texas game on Wednesday and Saturday nights.

(3) The drawings will be conducted by lottery officials.

(4) Each drawing shall determine, at random, six winning
numbers in accordance with Lotto Texas drawing procedures. Any
numbers drawn are not declared winning numbers until the drawing
is certified by the commission in accordance with the drawing proce-
dures. The winning numbers shall be used in determining all Lotto
Texas winners for that drawing.

(5) Each drawing shall be witnessed by an independent cer-
tified public accountant. All drawing equipment used shall be exam-
ined by at least one commission security representative, the drawing
supervisor, and the independent certified public accountant immedi-
ately prior to a drawing and immediately after the drawing.

(6) A drawing will not be invalidated based on the financial
liability of the commission.

(h) Announcement of incentive or bonus program. The exec-
utive director shall announce each incentive or bonus program prior to
its commencement. The announcement shall specify the beginning and
ending time, if applicable, of the incentive or bonus program and the
value for the award(s).

§401.312. "Texas Two Step" On-line Game.

(a) Texas Two Step. A commission on-line game to be known
as "Texas Two Step" is authorized to be conducted by the executive di-
rector under the following rules and under such further instructions and
directives as the executive director may issue in furtherance thereof. If
a conflict arises between this section and §401.304 of this title (relating
to On-Line Game Rules (General)), this section shall have precedence.

(b) Definitions. In addition to the definitions provided in
§401.301, and unless the context in this section otherwise requires, the
following definitions apply.

(1) Advertised jackpot--The jackpot amount the commis-
sion establishes for each Texas Two Step drawing and authorizes com-
mission vendors to publicize.

(2) Number--Any play integer from 1 through 35 inclusive.

(3) Play--The five numbers selected on each play board and
printed on the ticket. Four numbers are selected from the first field of
35 numbers and one number is selected from the second field of 35
numbers.

(4) Play board--Two fields of 35 numbers each found on
the playslip.

(5) Playslip--An optically readable card issued by the com-
mission used by players of Texas Two Step to select plays. There shall
be five play boards on each playslip identified at A, B, C, D, and E.
A playslip has no pecuniary value and shall not constitute evidence of
ticket purchase or of numbers selected.

(c) Price of ticket. The price of each Texas Two Step play
shall be $1.00. A player may purchase up to five plays on one ticket.
Multiple draws are available for up to 10 consecutive draws beginning
with the current draw.

(d) Play for Texas Two Step.

(1) Type of play. A Texas Two Step player must select four
numbers from the first field of numbers from 1 through 35 and an ad-
ditional one number from the second field of numbers from 1 through
35 in each play or allow number selection by a random number gener-
ator operated by the computer, referred to as Quick Pick. A winning
play is achieved only when three or four numbers selected from the first
field of 35 numbers match, in any order, the four numbers drawn from
the first field of 35 numbers in addition to matching either zero or one
number drawn from the second field of 35 numbers or when zero, one
or two numbers selected from the first field of 35 numbers match, in
any order, the four numbers drawn from the first field of 35 numbers
in addition to matching the one number drawn from the second field of
35 numbers.

(2) Method of play. The player may use playslips to make
number selections. The on-line terminal will read the playslip and issue
ticket(s) with corresponding plays. If a playslip is not available or if a
player is unable to complete a playslip, the on-line retailer may enter the
selected numbers via the keyboard. However, the retailer shall not ac-
cept telephone or mail-in requests to manually enter selected numbers.
A player may leave all play selections to a random number generator
operated by the computer, commonly referred to as Quick Pick.

ADOPTED RULES March 1, 2002 27 TexReg 1481



(3) One prize per play. The holder of a winning ticket may
win only one prize per play in connection with the winning number
drawn and shall be entitled only to the highest prize category won by
those numbers.

(e) Prizes for Texas Two Step.

(1) Prize amounts. The prize amounts, for each drawing,
paid to each Texas Two Step player who selects a matching combina-
tion of numbers will vary due to a pari-mutuel calculation, with the
exception of the sixth and seventh prize, which are guaranteed prizes
of $7.00 and $5.00, respectively. The calculation of pari-mutuel prize
categories 2 through 5 shall be rounded down so those prizes can be
paid in multiples of whole dollars. Each prize category breakage will
carry forward to the next drawing for each respective prize category.
The prize amounts, except the First prize (jackpot), are based on the
total amount in the prize category for that Texas Two Step drawing
distributed equally over the number of matching combinations in each
prize category.
Figure: 16 TAC 401.312 (e)(1)

(2) Prize pool. The prize pool for Texas Two Step prizes
shall be a minimum of 50% of Texas Two Step sales.

(3) Prize categories.

(A) First prize (jackpot) - The prize winner’s share of
the first prize or advertised jackpot is won by matching all four num-
bers drawn (in any order) from the first field of 35 numbers in addition
to matching the number drawn from the second field of 35 numbers.
The jackpot share (prize amount) shall be calculated by dividing the
advertised jackpot by the number of shares for the prize category. Each
first prize or jackpot share will be paid in one lump sum payment. The
first prize or jackpot share of $600 to $999,999 must be claimed at a
commission claim center. First prize or jackpot share of $1,000,000 or
larger must be claimed at the commission headquarters in Austin. The
advertised jackpot is determined by the indirect prize category and by
estimating the direct prize category. The total prize category contribu-
tion for a drawing will include the following.

(i) The direct prize category contribution may be
45.56% of the prize pool for the drawing.

(ii) The indirect prize category contribution, which
may be increased by the executive director, will include the roll-over
from the previous drawing, if any.

(iii) The commission will pay the advertised jackpot
amount for Texas Two Step. If the direct and indirect prize category
contributions are greater than the advertised jackpot amount, the dif-
ference will be added to the Texas Two Step prize reserve fund and
will be used for future Texas Two Step jackpot prizes. If the direct and
indirect prize category contributions are less than the advertised jack-
pot amount, the difference will be taken from the Texas Two Step prize
reserve fund to fund the advertised jackpot amount.

(B) Second Prize. The prize amount shall be calculated
by dividing the prize category contributions by the number of shares
for the prize category. A share is the matching combination, in one
play, of all four numbers drawn (in any order) from the first field of 35
numbers in addition to matching zero numbers from the second field of
35 numbers drawn by the commission. The total prize category contri-
bution will include the following.

(i) The direct prize category contribution shall be
5.57% of the prize pool for the drawing.

(ii) The indirect prize category contribution, which
may be increased by the executive director, will include the breakage
from the previous drawing, if any.

(C) Third prize. The prize amount shall be calculated
by dividing the prize category contributions by the number of shares
for the prize category. A share is the matching combination, in one
play, of three of four numbers drawn (in any order) from the first field
of 35 numbers in addition to matching the number from the second
field of 35 numbers drawn by the commission. The total prize category
contribution will include the following.

(i) The direct prize category contribution shall be
0.68% of the prize pool for the drawing.

(ii) The indirect prize category contribution, which
may be increased by the executive director, will include the breakage
from the previous drawing, if any.

(D) Fourth prize. The prize amount shall be calculated
by dividing the prize category contributions by the number of shares
for the prize category. A share is the matching combination, in one
play, of three of four numbers drawn (in any order) from the first field
of 35 numbers in addition to matching zero numbers from the second
field of 35 numbers drawn by the commission. The total prize category
contribution will include the following.

(i) The direct prize category contribution shall be
9.20% of the prize pool for the drawing.

(ii) The indirect prize category contribution, which
may be increased by the executive director, will include the breakage
from the previous drawing, if any.

(E) Fifth prize. The prize amount shall be calculated
by dividing the prize category contributions by the number of shares
for the prize category. A share is the matching combination, in one
play, of two of four numbers drawn (in any order) from the first field
of 35 numbers in addition to matching the number from the second
field of 35 numbers drawn by the commission. The total prize category
contribution will include the following.

(i) The direct prize category contribution shall be
6.09% of the prize pool for the drawing.

(ii) The indirect prize category contribution, which
may be increased by the executive director, will include the breakage
from the previous drawing, if any.

(F) Sixth prize. The prize amount is a guaranteed mini-
mum $7.00. The difference between the prizes won and the direct prize
contribution will increase or decrease the prize reserve fund. The total
prize category contribution will include the direct prize category con-
tribution of 13.73% of the prize pool for the drawing.

(G) Seventh prize. The prize amount is a guaranteed
minimum $5.00. The difference between the prizes won and the direct
prize contribution will increase or decrease the prize reserve fund. The
total prize category contribution will include the direct prize category
contribution of 17.17% of the prize pool for the drawing.

(4) Prize reserve fund.

(A) The Texas Two Step prize reserve fund is 2.0% of
the prize pool.

(B) The Texas Two Step prize reserve fund may be in-
creased or decreased by the difference between the first prize category’s
(advertised jackpot), sixth and seventh prize category prizes that are ac-
tually won and the respective prize category’s share of the prize pool.
The Texas Two Step prize reserve fund may be used only for the Texas
Two Step game.

(f) Ticket purchases.
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(1) Texas Two Step tickets may be purchased only at a li-
censed location from a commission retailer authorized by the lottery
director to sell on-line tickets.

(2) Texas Two Step tickets shall show the player’s selec-
tion of numbers or Quick Pick (QP) numbers, boards played, drawing
date(s) and validation and reference numbers.

(3) It shall be the exclusive responsibility of the player to
verify the accuracy of the player’s selection(s) and other data printed
on the ticket. A ticket is a bearer instrument until signed.

(4) Except as provided in subsection (d)(2) of this section,
Texas Two Step tickets must be purchased using official Texas Two
Step playslips. Playslips which have been mechanically completed are
not valid. Texas Two Step tickets must be printed on official Texas
Lottery paper stock and purchased at a licensed location through an
authorized commission retailer’s on-line terminal.

(g) Drawings.

(1) The Texas Two Step drawings shall be held each week
on Tuesday and Friday evenings at 9:59 p.m. Central Time except that
the drawing schedule may be changed by the executive director, if nec-
essary.

(2) Texas Two Step tickets will not be sold during the draw
break for the Texas Two Step game on Tuesday and Friday evenings.

(3) The drawings will be conducted by commission offi-
cials.

(4) Each drawing shall determine, at random, five winning
numbers in accordance with Texas Two Step drawing procedures. Any
numbers drawn are not declared winning numbers until the drawing
is certified by the commission in accordance with the drawing proce-
dures. The winning numbers shall be used in determining all Texas
Two Step winners for that drawing.

(5) Each drawing shall be witnessed by an independent cer-
tified public accountant. All drawing equipment used shall be exam-
ined by at least one commission security representative, the drawing
supervisor, and the independent certified public accountant immedi-
ately prior to a drawing and immediately after the drawing.

(6) A drawing will not be invalidated based on the financial
liability of the commission.

(h) Announcement of incentive or bonus program. The exec-
utive director shall announce each incentive or bonus program prior to
its commencement. The announcement shall specify the beginning and
ending time, if applicable, of the incentive or bonus program and the
value for the award(s).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 14,

2002.

TRD-200200926
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Effective date: March 6, 2002
Proposal publication date: December 21, 2001
For further information, please call: (512) 344-5113

♦ ♦ ♦

CHAPTER 402. BINGO REGULATION AND
TAX
16 TAC §402.580

The Texas Lottery Commission adopts new rule 16 TAC
§402.580, relating to the filing of bingo reports with changes
to the proposed text as published in the November 23, 2001,
issue of the Texas Register (26 TexReg 9491). The change
adds language to §§402.580(c)(2) and (d)(2) and is in response
to comment received. Specifically, the change eliminates
ambiguity.

The new section sets out the different reports that must be filed
with the Charitable Bingo Operations Division, when the reports
must be filed, what information must be included in the reports,
and under what circumstances an extension of time to file a re-
port may be granted. The new section sets out the requirements
of the filing of bingo reports so that licensees will be informed of
the Charitable Bingo Operations Division’s process and proce-
dures in connection with the filing of bingo reports.

The agency received comments from the Bingo Interest Group
and the charities that conduct bingo at River City Bingo on the
proposed rule. The charities that conduct bingo at River City
Bingo submitted one letter but co-signed by representatives of
the following organizations: The Arc of the Capital Area, Texas
Hillel Foundation, Family Eldercare, Inc., North Austin Founda-
tion, and Project Normalization. While the charities conducting
bingo at River City Bingo indicated that they believe the goal of
the rule is worthy, they are in opposition to the proposed rule
as proposed. The commenters suggested that the provisions
of proposed §§402.580(c)(2) and (d)(2) represented a burden
and increased cost of operations for the organizations conduct-
ing Charitable Bingo. However, none of the commenters submit-
ted examples of those costs. They did suggest that the language
of the rule would require that each individual officer and director
of an organization receive a copy of the quarterly report. One
commentor suggested that the copy of the report would have to
be mailed to each officer or director. One commenter suggested
that board members are fiduciaries and have a right of access
to all information regarding the finances of the charitable organi-
zation and, additionally, the quarterly reports are public records.
The commenter believes that each board member ought to be
able to obtain whatever information they need to do the jobs for
which they are responsible. The commenter suggested, as an
alternative, that the Commission restate the responsibility of di-
rectors for the operations of the organization, that directors are
charged with the knowledge of the organization’s finances and
reports, and that a director shall be promptly provided with the
quarterly report upon the director’s request.

The Commission disagrees with the comment that the require-
ments of §§402.580(c)(2) and (d)(2) are burdensome. The com-
menters did not provide specific examples showing how these
provisions would be burdensome. Absent specific examples of
the increase of cost anticipated by the commenters, the Chari-
table Bingo Operations Division conducted a cost benefit analy-
sis. Generally, organizations conducting Charitable Bingo have
an average of seven officers and/or directors. Assuming a copy
cost of $.08 per copy, first class postage of $.34 and four quar-
terly reports a year, the average cost would be: 7 x $.08 (per
copy) +7 x $.34 (postage) x 4 (quarters) = $11.76

The Commission disagrees with the commentors who state that
$11.76 per year represents a burden or increased cost of oper-
ations for organizations conducting Charitable Bingo when the
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smallest class of operations represents gross receipts of up to
$25,000 per year.

An additional reason the Commission disagrees with the com-
menters is because there are alternative methods for comply-
ing with this provision than those suggested by the commenters.
However, since the commenters interpret this provision as requir-
ing that each officer and director must receive their own copy of
the report, the Commission has revised the language to elimi-
nate ambiguity. The revision is consistent with the commenter
who suggests that the responsibility for obtaining information
about the organization’s finances and reports rests with the offi-
cers and directors.

The Bingo Interest Group commented on §402.580(d)(1) recom-
mending there be a period for public comment regarding a form
change and a complete explanation of the need for any informa-
tion requested that does not respond directly to a statutory re-
quirement. The Commission disagrees with the commentor that
there should be a period for public comment for a form revision.
The "Texas Bingo Lessor’s Quarterly Report" has not been re-
vised since it was first implemented in September 1991 due to
a statutory requirement. The Division, through the Charitable
Bingo website and the Bingo Bulletin, make licensees aware of
any changes made to forms as a result of the implementation of
new statutory and rule requirements.

The new section is adopted under the Government Code,
§467.102 and the Occupations Code, §2001.054 which provide
the Commission with the authority to adopt rules for the enforce-
ment and administration of the laws under the Commission’s
jurisdiction.

The new section implements Occupations Code, Chapter 2001.

§402.580. Bingo Reports.
(a) On or before the 15th of the month prior to the end of

the calendar quarter, the commission will mail the "Texas Bingo Con-
ductor’s Quarterly Reports", "Texas Lessor Quarterly Reports", and
"Manufacturer/Distributor Quarterly Reports and Supplements" to its
licensees.

(b) Quarterly reports and payments due to be submitted on a
date occurring on a Saturday, Sunday, or legal holiday will be due the
next business day. The report will be deemed filed when deposited
with the United States Postal Service or private mail service, postage
or delivery charges paid and the postmark or shipping date indicated
on the envelope is the date of filing.

(c) Quarterly Report for information relating to the conduct of
bingo games.

(1) An authorized organization holding an annual license,
temporary license, or a temporary authorization to conduct bingo must
file on a form prescribed by the commission or in an electronic format
prescribed by the commission a quarterly report for financial and sta-
tistical information relating to the conduct of bingo games. The report
must be filed with the commission on or before the 15th day of the
month following the end of the calendar quarter even if there were no
games conducted during that quarter.

(2) The report must be filed under oath attesting to the in-
formation being true and correct. Each officer and director is respon-
sible for knowing the contents of the report. The person signing the
report must promptly provide a copy of the report to such officer and
director upon his/her request.

(d) Quarterly report for information relating to the lease of
bingo premises.

(1) A commercial lessor holding a license to lease bingo
premises must file on a form prescribed by the commission or in an
electronic format prescribed by the commission a quarterly report stat-
ing the rental income received. The report must be filed with the com-
mission on or before the 15th day of the month following the end of the
calendar quarter regardless of whether income was received.

(2) The report must be filed under oath attesting to the in-
formation being true and correct. Each officer and director is respon-
sible for knowing the contents of the report. The person signing the
report must promptly provide a copy of the report to such officer and
director upon his/her request.

(e) Quarterly report for information relating to a manufacturer
or distributor license.

(1) A manufacturer or distributor shall file a report on a
form prescribed by the commission or in an electronic format pre-
scribed by the commission, reflecting each sale or lease of bingo equip-
ment, and to the total sales of cards, sheets, pads and instant bingo to a
person or organization in this state or for use in this state.

(2) The report shall be filed with regard to each calendar
quarter and is due on or before the last day of the month following the
end of the quarter. The report is due to the commission regardless of
whether sales or lease of bingo equipment occurred during the quarter.

(3) The report must be filed under oath attesting to the in-
formation being true and correct.

(f) A manufacturer or distributor shall use the eleven digit tax-
payer numbers on file with the commission when submitting informa-
tion relating to the sale or lease of bingo equipment, sales of cards,
sheets, pads and instant bingo. If six or more taxpayer numbers are
incorrect on the report, the commission will return the report to the
manufacturer or distributor for correction. If five or less taxpayer num-
bers are incorrect, the commission will notify the licensee in writing of
the taxpayer numbers that were changed and the correct numbers to be
used in the future.

(g) Quarterly report for information relating to a system ser-
vice provider license.

(1) A system service provider shall file a report on a form
prescribed by the commission or in an electronic format prescribed by
the commission, reflecting each sale or lease of an automated bingo
system to a person or organization in this state or for use in this state.

(2) The report shall be filed with regard to each calendar
quarter and is due on or before the last day of the month following the
end of the quarter. The report is due to the commission regardless of
whether a sale or lease of an automated bingo system occurred during
the quarter.

(3) The report must be filed under oath attesting to the in-
formation being true and correct.

(h) A system service provider shall use the eleven digit tax-
payer numbers on file with the commission when submitting informa-
tion relating to the sale or lease of an automated bingo system. If six
or more taxpayer numbers are incorrect on the report, the commission
will return the report to the system provider for correction. If five or
less taxpayer numbers are incorrect, the commission will notify the li-
censee in writing of the taxpayer numbers that were changed and the
correct numbers to be used in the future.

(i) Failure to receive forms. The failure of a licensee to re-
ceive forms from the commission does not relieve the licensee from
the requirement of filing reports and remitting prize fees or taxes as ap-
plicable on a timely basis.
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(j) If a licensee fails to file a quarterly report as required by
Occupations Code, Section 2001.504, the Charitable Bingo Division
will mail to the licensee a letter stating the quarterly report has not
been filed. The applicable penalty and/or interest is due on the amount
of prize fee or rental tax that was not filed timely. The licensee must
file a report with the commission even if no games were conducted or
no rental tax collected.

(k) Incorrect calculation of "Texas Bingo Conductor’s Quar-
terly Report". If the total receipts and total expenses do not total cor-
rectly, the commission will mail the conductor a letter, with a copy of
the adjusted report, stating an adjustment has been made to the quar-
terly report. If the adjusted quarterly report is correct, the licensee will
maintain the copy in its file and no further action is required. If the
licensee does not agree with the adjusted quarterly report, an amended
quarterly report reflecting the correct data must be submitted to the
commission by the licensee.

(l) The commission will deny a renewal application for a li-
cense to conduct bingo or a license to lease bingo premises or revoke
a license to conduct bingo or a license to lease bingo premises if the
licensee has failed to pay timely the prize fee or rental tax due three
times within a 12-month period.

(m) Extensions

(1) Filing extension because of natural disaster.

(A) The Director will grant to a licensee who has been
identified as a victim of a natural disaster an extension of not more than
90 days to file a quarterly report or pay rental tax or prize fees provided
the licensee has filed a timely request for an extension. In determining
the natural disaster victims, the commission shall recognize the coun-
ties that have been identified by the Comptroller of Public Accounts.

(B) The person owing the quarterly report, rental tax or
prize fees must file a written request for an extension at any time before
the expiration of five working days after the original due date in order
to obtain an extension.

(C) If an extension under this paragraph is granted, in-
terest on the unpaid rental tax or prize fee does not begin to accrue
until the day after the day on which the extension expires, and rental
tax, prize fees, and penalties are assessed and determined as though the
last day of the extension were the original due date.

(2) Filing extension for reasons other than natural disaster.

(A) The Director may grant an extension of not more
than 30 days for the filing of a quarterly report. Before a request for
extension may be granted, a written request setting out the reasons or
grounds for an extension and 90% of the prize fees or rental tax esti-
mated to be due must be received by the commission postmarked on or
before the due date of the quarterly report.

(B) The granting of a request is within the discretion of
the Director and the licensee will be notified in five working days of
the request of the decision of the Director.

(C) If the request is denied, there will be no penalty as-
sessed if the return is filed and remaining prize fee or rental tax is paid
not later than ten days from the date of the denial of the request of the
extension.

(3) A request postmarked after the due date for the filing of
a request will not be considered.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 13,

2002.

TRD-200200906
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Effective date: March 5, 2002
Proposal publication date: November 23, 2001
For further information, please call: (512) 344-5113

♦ ♦ ♦
16 TAC §402.581

The Texas Lottery Commission adopts new rule 16 TAC
§402.581, relating to interest on tax and on refund or credit
without changes to the proposed text as published in the
November 23, 2001, issue of the Texas Register (26 TexReg
9493). The new section sets out the determination of interest
on delinquent prize fees or rental taxes and the treatment
of interest on a refund or credit of a prize fee or rental tax.
Additionally, amendments to the Texas Tax Code, as a result
of SB 1321, 76th Legislature, Regular Session, provide for the
settlement and collection of taxes and penalties and interest on
taxes, refunds, and credits consistent with this proposed new
section. The new section sets out the manner in which interest
on delinquent tax is determined and the treatment of interest on
a refund or credit of a prize fee or rental tax so bingo licensees
will know how the agency will address the treatment of such
interest.

Comments were received regarding adoption of this new section.
The agency received comments from the Bingo Interest Group
on the proposed rule. The Bingo Interest Group did not express
support for or opposition to the proposed rule. The Bingo In-
terest Group suggested that the applicable rate of interest on
taxes and refunds be posted on the Commission’s website so
that each organization does not have to find the Wall Street Jour-
nal for a given date and determine the correct interest rate. The
commenter also questioned the need for the proposed rule since
the commenter believe it was based on a statutory change that
"occurred long ago". The Charitable Bingo Operations Division
appreciates the comment suggesting that the Charitable Bingo
Operations Division post the interest rate on the Commission’s
website. The new interest rate for 2001 was posted to the web-
site in March 2001 and the Division will continue to update the
website of the new interest rate on a yearly basis. For organi-
zations that do not have access to a computer, the Charitable
Bingo Operations Division also notifies licensees of the interest
rate change through the "Bingo Bulletin" and through collection
activities such as billing statements. With regard to the comment
questioning the need for the rule, staff disagrees that a rule is not
needed relating to interest. This rule not only states how the Divi-
sion will calculate interest yearly, but how the Division will handle
interest on refunds and/or credits to licensees.

The new section is adopted under the Government Code,
§467.102 and the Occupations Code, §2001.054 which provide
the Commission with the authority to adopt rules for the enforce-
ment and administration of the laws under the Commission’s
jurisdiction.

The new section implements Occupations Code, Chapter 2001.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 13,

2002.

TRD-200200907
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Effective date: March 5, 2002
Proposal publication date: November 23, 2001
For further information, please call: (512) 344-5113

♦ ♦ ♦
16 TAC §402.582

The Texas Lottery Commission adopts new rule 16 TAC
§402.582, relating to the waiver of penalty, settlement of prize
fees, rental tax, penalty and/or interest without changes to the
proposed text as published in the November 23, 2001, issue of
the Texas Register (26 TexReg 9494).

The new section sets out the ability of the Charitable Bingo Oper-
ations Division Director to waive penalty and/or interest in con-
nection with the payment of prize fees, rental tax, or gross re-
ceipts tax for good cause shown. The new section sets out the
process and circumstances under which the Commission may
waive penalty or settle prize fees, rental tax, gross receipts tax,
penalty and/or interest owed under the Bingo Enabling Act so
licensees will know how the agency will address waiver and/or
settlement requests. The new section sets out the factors the
Director will consider in determining whether to waive penalty
and/or interest and the circumstances under which the Commis-
sion may settle a claim for certain types of debt owed under
the Bingo Enabling Act. The purpose of the rule is to inform
licensees about the process relating to the waiver of penalty set-
tlement of prize fees, rental tax, penalty and/or interest.

No comments were received regarding adoption of this new sec-
tion.

The new section is adopted under the Government Code,
§467.102 and the Occupations Code, §2001.054 which provide
the Commission with the authority to adopt rules for the enforce-
ment and administration of the laws under the Commission’s
jurisdiction.

The new section implements Occupations Code, Chapter 2001.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 13,

2002.

TRD-200200908
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Effective date: March 5, 2002
Proposal publication date: November 23, 2001
For further information, please call: (512) 344-5113

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 9. TEXAS STATE BOARD OF
MEDICAL EXAMINERS

CHAPTER 161. GENERAL PROVISIONS
The Texas State Board of Medical Examiners adopts the repeal
of §§161.1-161.5 and new §§161.1-161.13, concerning general
provisions, without changes to the proposed text as published in
the December 28, 2001, issue of the Texas Register (26 TexReg
10718) and will not be republished.

The adoption outlines the purpose and function of the board,
clarifies its organization and structure, and delineates each com-
mittee’s responsibilities. The chapter is simultaneously adopted
for review elsewhere in this issue of the Texas Register.

No comments were received regarding adoption of the rules.

22 TAC §§161.1 - 161.5

The repeals are adopted under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200961
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: March 7, 2002
Proposal publication date: December 28, 2001
For further information, please call: (512) 305-7016

♦ ♦ ♦
22 TAC §§161.1 - 161.13

The new sections are adopted under the authority of the Occu-
pations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200962
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Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: March 7, 2002
Proposal publication date: December 28, 2001
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 163. LICENSURE
22 TAC §§163.1 - 163.5, 163.9, 163.10

The Texas State Board of Medical Examiners adopts amend-
ments to §§163.1-163.5, 163.9, and 163.10, regarding the per-
formance and delivery of medical education, examinations, ed-
ucation and documentation requirements, relicensure require-
ments, and the use of the Federation of State Medical Board’s
Credentials Verification Service (FCVS), without changes to the
proposed text as published in the December 28, 2001, issue of
the Texas Register (26 TexReg 10722) and will not be repub-
lished.

One comment was received from the Federation of State Medical
Boards. The comment was specifically regarding §163.4(a)(1).
The proposed rule says "If appropriate, applicants are recom-
mended to use the Federation Credentials Verification Service
(FCVS)....." The Federation recommended that the board en-
courage the use of the FCVS. The Texas State Board of Medical
Examiners hs decided to keep the original language.

The amendments are adopted under the authority of the Occu-
pations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200963
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: March 7, 2002
Proposal publication date: December 28, 2001
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 171. POSTGRADUATE TRAINING
PERMITS
22 TAC §§171.1 - 171.7

The Texas State Board of Medical Examiners adopts amend-
ments to §§171.1-171.7, regarding eligibility and documentation
requirements of Physician in Training Permits and Visiting Pro-
fessor Permits, without changes to the proposed text as pub-
lished in the December 28, 2001, issue of the Texas Register
(26 TexReg 10729) and will not be republished. The sections
are being amended for general clean-up of the chapter.

No comments were received regarding adoption of the rules.

The amendments are adopted under the authority of the Occu-
pations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200964
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: March 7, 2002
Proposal publication date: December 28, 2001
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 180. REHABILITATION ORDERS
The Texas State Board of Medical Examiners adopts the repeal
and new §180.1, regarding the purpose of rehabilitation orders
and the factors to be considered when proposing and determin-
ing eligibility for a rehabilitation order, without changes to the pro-
posed text as published in the December 28, 2001 issue of the
Texas Register (26 TexReg 10737). and will not be republished.

22 TAC §180.1

The repeal is adopted under the authority of the Occupations
Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200965
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: March 7, 2002
Proposal publication date: December 28, 2001
For further information, please call: (512) 305-7016

♦ ♦ ♦
22 TAC §180.1

The new section is adopted under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200966
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: March 7, 2002
Proposal publication date: December 28, 2001
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 181. CONTACT LENS
PRESCRIPTIONS
22 TAC §§181.1 - 181.3, 181.5 - 181.7

The Texas State Board of Medical Examiners adopts amend-
ments to §§181.1-181.3, 181.5-181.7, concerning contact lens
prescriptions, without changes to the proposed text as pub-
lished in the December 28, 2001, issue of the Texas Register
(26 TexReg 10739) . The sections are amended for general
clean-up of the chapter and to update Occupation Code cites.
The rule review for this chapter is being adopted elsewhere in
this issue of the Texas Register.

No comments were received regarding adoption of the rules.

The amendments are adopted under the authority of the Occu-
pations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200967
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: March 7, 2002
Proposal publication date: December 28, 2001
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 185. PHYSICIAN ASSISTANTS
22 TAC §185.4, §185.9

The Texas State Board of Medical Examiners adopts amend-
ments to §185.4 and §185.9, regarding physician assistants not
currently in active practice and reactivation of an inactive license,
without changes to the proposed text as published in the Decem-
ber 28, 2001, issue of the Texas Register (26 TexReg 10740) and
will not be republished.

No comments were received regarding adoption of the rules.

The amendments are adopted under the authority of the Occu-
pations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200968
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective date: March 7, 2002
Proposal publication date: December 28, 2001
For further information, please call: (512) 305-7016

♦ ♦ ♦
PART 11. BOARD OF NURSE
EXAMINERS

CHAPTER 222. ADVANCED PRACTICE
NURSES AND LIMITED PRESCRIPTIVE
AUTHORITY
22 TAC §§222.1 - 222.9

The Board of Nurse Examiners adopts the repeals of §§222.1
- 222.9, concerning Advanced Practice Nurses with Limited
Prescriptive Authority without changes to the proposal as pub-
lished in the November 16, 2001, issue of the Texas Register
(26 TexReg 9352). The Board met on January 24-25, 2002,
and voted to repeal Chapter 222 and adopt new Chapter 222
that addresses advanced practice nurses writing prescriptions
at alternate sites.

The Nursing Practice Act was amended during the 77th Legisla-
tive Session by amending the definition of professional nursing
to include the performance of an act delegated by a physician
under sections 157.0541 and 157.0542 of the Medical Practice
Act. The amendments allow advanced practice nurses with lim-
ited prescriptive authority to sign prescription drug orders in al-
ternate sites where the physician has delegated the authority to
do so. In addition, advanced practice nurses were also granted
the authority to sign prescription drug orders in sites where the
Texas State Board of Medical Examiners has granted a waiver
or modification of site or supervisory requirements to the dele-
gating physician. The repeal of the current rule is necessary to
effectuate these new legislative provisions that are currently in
effect.

No comments were received regarding the proposed repeals.

The repeals are adopted under the authority of the Texas Occu-
pations Code, sections 301.151 and 301.152, that authorizes the
Board of Nurse Examiners to adopt and enforce rules consistent

27 TexReg 1488 March 1, 2002 Texas Register



with its legislative authority under the Nursing Practice Act, in-
cluding rules relating to registered nurses approved as advanced
practice nurses who exercise limited prescriptive authority.

The repeals affect the Nursing Practice Act, Texas Occupations
Code §§301.152 and 301.157 as it pertains to advanced practice
nursing.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 14,

2002.

TRD-200200928
Katherine A. Thomas, MN, RN
Executive Director
Board of Nurse Examiners
Effective date: March 6, 2002
Proposal publication date: November 16, 2001
For further information, please call: (512) 305-6811

♦ ♦ ♦
CHAPTER 222. ADVANCED PRACTICE
NURSES WITH LIMITED PRESCRIPTIVE
AUTHORITY
22 TAC §§222.1 - 222.10

The Board of Nurse Examiners for the State of Texas adopts
new §§222.1-222.10 relating to Advanced Practice Nurses With
Limited Prescriptive Authority. Section 222.4 is adopted with
changes to the proposed text as published in the November 16,
2001, issue of the Texas Register (26 TexReg 9352). Sections
222.1-222.3 and 222.5-222.10 are adopted without changes and
will not be republished.

The Nursing Practice Act was amended during the 77th Legisla-
tive Session by amending the definition of professional nursing
to include the performance of an act delegated by a physician
under sections 157.0541 and 157.0542 of the Medical Practice
Act. The amendments allow advanced practice nurses with lim-
ited prescriptive authority to sign prescription drug orders in al-
ternate sites where the physician has delegated the authority to
do so. In addition, advanced practice nurses were also granted
the authority to sign prescription drug orders in sites where the
Texas State Board of Medical Examiners has granted a waiver
or modification of site or supervisory requirements to the dele-
gating physician. The adoption of the new rules are necessary
to effectuate these new legislative provisions that are currently
in effect.

The Texas State Board of Pharmacy (TSBP) submitted a com-
ment suggesting a modification of §222.4, relating to Minimum
Standards for Carrying Out or Signing Prescriptions. The TSBP
suggests deleting proposed subsection §222.4(c)(9)(A) and (B)
and replacing it with new subsection (d). The new subsection
refers advanced practice nurses to the appropriate section of
the TSBP’s rules relating to generic substitution. The language
as originally proposed specifies the current format for indicat-
ing generic substitution. The TSBP indicates that the Texas
Pharmacy Act has been amended, and the new sections of that
Act will become effective June 1, 2002, necessitating an addi-
tional change to Chapter 222 at that time. The Board of Nurse

Examiners agrees with the comment from the TSBP, and the
adopted rule reflects a renumbering scheme and nonsubstan-
tive change in the language for subsection §222.4. By using
language that refers advanced practice nurses to current TSBP
rules, the language will accurately reflect current regulation, re-
gardless of changes to the rule.

The new rules are adopted under the authority of the Texas Oc-
cupations Code, sections 301.151 and 301.152, that authorize
the Board of Nurse Examiners to adopt and enforce rules consis-
tent with its legislative authority under the Nursing Practice Act
including rules relating to registered nurses approved, or seek-
ing approval, as an advanced practice nurse.

The new rules affect the Nursing Practice Act, Texas Occupa-
tions Code, sections 301.152 and 301.157, as it pertains to ad-
vanced practice nursing.

§222.4. Minimum Standards for Carrying Out or Signing Prescrip-
tions.

(a) General Provisions: The advanced practice nurse with a
valid prescription authorization number:

(1) shall carry out or sign prescription drug orders for only
those drugs that are:

(A) classified as dangerous drugs;

(B) authorized by Protocols or other written authoriza-
tion for medical aspects of patient care; and

(C) prescribed for patient populations within the
accepted scope of professional practice for the advanced practice
nurse’s specialty area.

(2) shall not authorize or issue prescriptions for controlled
substances; and

(3) shall comply with the requirements for adequate physi-
cian supervision published in the rules of the Board of Medical Ex-
aminers relating to Delegation of the Carrying Out or Signing of Pre-
scription Drug Orders to Physician Assistants and Advanced Practice
Nurses as well as other applicable laws,

(b) Protocols or other written authorization shall be defined in
a manner that promotes the exercise of professional judgement by the
advanced practice nurse commensurate with the education and experi-
ence of that person.

(1) A protocol or other written authorization:

(A) is not required to describe the exact steps that the
advanced practice nurse must take with respect to each specific condi-
tion, disease, or symptom; and

(B) may state types or categories of medications that
may be prescribed or contain the types or categories of medications
that may not be prescribed.

(2) Protocols or other written authorization:

(A) shall be written, agreed upon and signed by the ad-
vanced practice nurse and the physician;

(B) reviewed and signed at least annually; and

(C) maintained in the practice setting of the advanced
practice nurse.

(c) Prescription Information: The format and essential
elements of the prescription shall comply with the requirements of
the Texas Board of Pharmacy. The following information must be
provided on each prescription:
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(1) the patient’s name and address;

(2) the name, strength, and quantity of the dangerous drug
to be dispensed;

(3) directions to the patient regarding taking of the drug and
the dosage;

(4) the intended use of the drug, if appropriate;

(5) the name, address, and telephone number of the dele-
gating physician;

(6) address and telephone number of the site at which the
prescription drug order was carried out or signed;

(7) the date of issuance;

(8) the number of refills permitted; and

(9) the name, prescription authorization number, and orig-
inal signature of the advanced practice nurse signing or co-signing the
prescription drug order.

(d) Generic Substitution: The advanced practice nurse shall
authorize or prevent generic substitution on a prescription in compli-
ance with the current rules of the Texas State Board of Pharmacy relat-
ing to Generic Substitution.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 14,

2002.

TRD-200200929
Katherine A. Thomas, MN, RN
Executive Director
Board of Nurse Examiners
Effective date: March 6, 2002
Proposal publication date: November 16, 2001
For further information, please call: (512) 305-6811

♦ ♦ ♦
PART 18. TEXAS STATE BOARD OF
PODIATRIC MEDICAL EXAMINERS

CHAPTER 371. EXAMINATIONS
22 TAC §371.1, §371.2

The Texas State Board of Podiatric Medical Examiners adopts
amendments to §371.1 and §371.2, concerning Examinations.
Section 371.2 is adopted with changes to the proposed text that
was published in the August 31, 2001, issue of the Texas Regis-
ter (26 TexReg 6532). Section 371.1 is adopted without changes
and will not be republished. Changes to the proposed rule reflect
non-substantive variations from the proposed amendments. The
board’s legal counsel has advised that the changes to the pro-
posed rule affect no new persons, entities, or subjects other than
those given notice.

The board, in proposing changes to other sections of Chapter
371 decided to go through the entire rule and make the neces-
sary changes to include the Texas Occupations Code numbering
system that replaces the old Texas Civil Statutes.

The changes to the proposed rules that are adopted are as fol-
lows: In §371.2(a) the word "rules" is changed from a capital "R"
to a small "r". Also in §371.2(g)(5), the phrase "Texas Occupa-
tions Code, §202 et seq" is changed to read "Texas Occupations
Code, §202.001 et seq".

The amendments are being adopted to make the necessary
changes needed to include the Texas Occupations Code num-
bering system that replaces the old Texas Civil Statutes. It will
allow the public to find the corresponding statute more easily.

No comments were received in response to the proposed rule
amendments.

The amendments are being adopted under Texas Occupations
Code, §202.151, which provides the Texas State Board of Podi-
atric Medical Examiners with the authority to adopt reasonable
or necessary rules and bylaws consistent with the law regulating
the practice of podiatry, the law of this state, and the law of the
United States to govern its proceedings and activities, the regu-
lation of the practice of podiatry and the enforcement of the law
regulating the practice of podiatry.

The adopted amendments implement Texas Occupations Code,
§202.254.

§371.2. Applicant for License.

(a) Any person who wishes to practice podiatric medicine in
this state, who is not otherwise licensed under law, must successfully
pass an examination given at the Board’s direction pursuant to §371.11
of this title (relating to Scoring and Reporting), and complete the
graduate podiatric medical education requirements as set forth herein,
§371.3(f) of this title (relating to Qualifications of Applicants). One
who successfully completes all the requirements for licensing as set
forth in these rules and who has made payment of all applicable fees
shall be awarded a valid license to practice podiatric medicine in
the State of Texas for the term lawfully stipulated by and under the
conditions set forth in these rules, and the Podiatric Medical Practice
Act of Texas, Texas Occupations Code, §202, Subchapter F.

(b) Any person who wishes to sit for the examination, shall
submit a written application on a form provided by the Board. The
applicant shall verify by affidavit the information in the application.
The Board may refuse to admit to the examination or grant a license to
any applicant who knowingly submits false information to the Board.

(c) Applications for examination must be on the Board’s ap-
plication form printed in ink or typewritten, which shall be furnished
by the Board staff upon request.

(d) The completed application and required supporting mate-
rials must be received by the Board staff no later than 30 days before
the first day of the examination. The materials supporting the applica-
tion, such as transcripts of candidates, shall be received by the Board
before the examination.

(e) The filing of an application and tendering the fee to the
Board staff shall not in any way obligate the Board to admit the appli-
cant to examination until applicant has been qualified by the Board as
meeting the statutory and regulatory requirements for admission to the
examination for licensing.

(f) The full examination fee is $250. Only certified check,
Postal Service Money Order or Express Money Order shall be accepted.
No examination fee will be refunded. The examination fee must be re-
ceived by the Board at least 15 days before the date the applicant is
scheduled to begin the examination.

(g) Temporary License.
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(1) A temporary license may be granted by the Board to a
certified graduate of an accredited college of podiatric medicine under
§371.3(b) of this title (relating to Qualifications of Applicants) who is
enrolled in an accredited graduate podiatric medical education (gpme)
program under §371.3(f) for a term not to exceed the time the graduate
is enrolled in said gpme program. In no case is said temporary license
to be issued for a term to exceed three years, or renewed in successive
years for a time that cumulatively exceeds three years.

(2) A temporary license may be granted by the Board to a
certified graduate of an accredited college of podiatric medicine under
§371.3(b) of this title (relating to Qualifications of Applicants) who is
enrolled in a gpme program that is pending accreditation, as defined
under §371.3(f) for a term not to exceed the time the graduate is en-
rolled in said gpme program. In no case is said temporary license to
be issued for a term to exceed three years, or renewed in successive
years for a time that cumulatively exceeds four years. It shall be the
sole responsibility of the applicant to ascertain the accreditation status,
as defined in §371.3(f) of the applicant’s gpme program.

(3) A temporary licensee granted a temporary license for
the purpose of pursuing a gpme program in the State of Texas shall not
engage in the practice of podiatric medicine, whether for compensation
or free of charge, outside the scope and limits of the gpme program in
which he or she is enrolled.

(4) A temporary license granted by the Board for the pur-
pose of pursuing a gpme program in the State of Texas shall terminate
by operation of law and under these rules at the time and on the day
that said temporary licensee leaves or is terminated from said gpme
program. Any successive entry into a second or further gpme program
shall be subject to all laws and rules and application requirements set
forth herein.

(5) All temporary licensees shall be subject to the same fees
and penalties as all other licensees as set forth in the Podiatric Medical
Practice Act of Texas, Texas Occupations Code, §202.001 et seq., and
subsequent amendments, including §202.153 of said Act, and Chap-
ter 376 of this title (relating to Violations and Penalties), except that
temporary licensees are not subject to any Board rules concerning con-
tinuing medical education.

(6) Prior to licensure, applicants for a temporary license
must have passed both Part I and Part II of the National Board, and shall
provide written documentation of passing same directly from the Na-
tional Board of Podiatric Medical Examiners to the Texas State Board
of Podiatric Medical Examiners.

(h) Extended Temporary License.

(1) The Agency’s Executive Director may grant the holder
of a current "Texas Temporary License" an "Extended Temporary Li-
cense", for good cause. Good cause may include but is not limited to:

(A) The illness of the holder or a family member for
whom the holder is directly or indirectly responsible.

(B) A verifiable family emergency.

(C) An additional residency training issue.

(D) Additional time needed for he result of the Texas
Oral Exam to be disseminated and for a valid regular license to be is-
sued by the Board to the holder.

(2) An Extended Temporary License is an extension of the
holder’s Temporary License and shall allow the holder to continue to
practice podiatric medicine for up to an additional three months, with
the same responsibilities, restrictions and conditions of a Temporary
License as found in §371.2(g) of this section.

(3) The fee for an Extended Temporary License shall be
$50 for a three month period.

(4) An Extended Temporary License may be renewed a
maximum of two times to any holder of a Temporary License. The
second renewal shall be granted only after and upon the agency’s Ex-
ecutive Director’s determination that appropriate "good cause" circum-
stances continue to exist for the re-issuance of an Extended Temporary
License.

(i) Temporary Faculty License.

(1) The Board may issue a Temporary Faculty License to a
qualified podiatric physician who at the time of applying for this license
has accepted an appointment to, or is serving as a full-time member of
the faculty of an educational institution in this state including a hospital
approved podiatric residency program, a residency program pending
approval, offering an approved or accredited course of study or training
leading to a degree in podiatric medicine.

(2) In this subsection (i), the term "qualified podiatric
physician" shall mean one who:

(A) Is a licensed podiatric physician in good standing
in another state having similar licensing requirements as that of this
Board, and;

(B) Has been in podiatric practice in another state.

(3) This Temporary Faculty License shall be issued to the
holder in 31 day increments not to exceed 24 periods. The incremental
periods wherein the license is valid need not be contiguous, but rather
may be in any arrangement approved by the Executive Director of the
Board.

(4) The Temporary Faculty License shall authorize the vis-
iting podiatric physician to practice podiatric medicine only and exclu-
sively within the teaching confines of the educational institution in this
state, hospital or approved residency program or a program pending ap-
proval by the Council of Podiatric Medical Education of the American
Podiatric Medical Association as a part of the duties and responsibili-
ties assigned by the teaching institution to the license holder.

(5) Except for the requirement of passing the Board’s Oral
Examination and completing an approved one-year residency program
any person applying for a Temporary Faculty License under this section
must comply with all application, and licensure requirements found in
§371.3 and are subject to the Board’s Statute and Rules.

(6) The holder must sign an oath on a notarized form pro-
vided by the Board swearing that the holder has read and is familiar
with the Board’s Statute and Rules; will abide by this Statute and Rules
and will be subject to the disciplinary procedures of the Board.

(j) Provisional License.

(1) Requirements for Provisional License. On application
for examination, an applicant may apply for a provisional license under
the following circumstances.

(A) The applicant must be licensed in good standing as
a podiatric physician in another state, the District of Columbia, or a
territory of the United States that has licensing requirements that are
substantially equivalent to the requirements of the Podiatric Medical
Practice Act, subsequent amendments, and rules and must furnish proof
of such licensure on Board forms provided.

(B) The applicant must have passed a national or other
examination recognized by the Board relating to the practice of podi-
atric medicine and must submit a true and correct copy of the appli-
cant’s score report.
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(C) The applicant must not have failed an examination
for a license conducted by the Board.

(D) The applicant’s license to practice podiatric
medicine must not have been revoked or suspended in any jurisdiction.

(2) Sponsorship. An applicant for provisional licensure
must be sponsored by a person currently licensed by the Board for
at least five years and in good standing under the Podiatric Medical
Practice Act with the following conditions applicable.

(A) Prior to practice in Texas, on forms provided by the
Board, the sponsor licensee will certify to the Board the following:

(i) that the applicant for provisional licensure will
be working within the same office as the licensee, under the direct su-
pervision of the sponsor licensee; and

(ii) that such sponsor licensee is aware of the Act
and rules governing provisional licensure and that the sponsorship will
cease upon the invalidity of the provisional license.

(B) Sponsor licensee will be held responsible for the
unauthorized practice of podiatric medicine should such provisional
license expire.

(3) Hardship. An applicant for a provisional license may be
excused from the requirement of sponsorship of this rule if the Board
determines that compliance with that subsection constitutes a hardship
to the applicant.

(4) Application and Fee. The Board shall issue a license
pursuant to this rule to the holder of a provisional license if:

(A) The applicant for provisional licensure will be sub-
ject to all application requirements required by Chapter 371 of this title
(relating to Examinations) and subject to the applicable examination
fees established under §371.2(f) of this title (relating to Examination
Fee). In addition, the applicant will be subject to a fee for issuance of
a provisional license.

(B) No provisional license can be issued until all appli-
cation forms and fees are received in the Board office and the applica-
tion is approved.

(C) A provisional license expires upon the passage of
180 days or notice by the Board of the applicant’s successful passage or
failure of all examinations required by Chapter 371, whichever comes
first. It shall be the responsibility of the applicant and sponsor to return
the provisional license to the Board office on expiration.

(D) The applicant’s failure to sit for the first scheduled
Board examination following application for examination invalidates
the provisional license, unless in the discretion of the Executive Direc-
tor sufficient and reasonable evidence regarding nonappearance exists.

(E) Each applicant for provisional license shall receive
only one nonrenewable license prior to the issuance of a license.

(F) If at any time during the provisional licensure period
it is determined that the holder of such provisional license has violated
the Podiatric Medical Practice Act or Board rules, such provisional
license will be subject to disciplinary action including revocation.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 14,

2002.

TRD-200200919

Janie Alonzo
Staff Services Officer III
Texas State Board of Podiatric Medical Examiners
Effective date: March 6, 2002
Proposal publication date: August 31, 2001
For further information, please call: (512) 305-7002

♦ ♦ ♦
22 TAC §371.4, §371.5

The Texas State Board of Podiatric Medical Examiners adopts
amendments to §371.4 and §371.5, concerning Examinations
without changes to the proposed text as published in the August
31, 2001, issue of the Texas Register (26 TexReg 6533). The
text of the rules will not be republished.

The board, in proposing changes to other sections of Chapter
371 decided to go through the entire rule and make the neces-
sary needed to include the Texas Occupations Code numbering
system that replaces the old Texas Civil Statutes.

The amendments are being adopted to make the necessary
changes needed to include the Texas Occupations Code num-
bering system that replaces the old Texas Civil Statutes. It will
allow the public to find the corresponding statute more easily.

No comments were received in response to the proposed rule
amendments.

The amendments are being adopted under Texas Occupations
Code, §202.151, which provides the Texas State Board of Podi-
atric Medical Examiners with the authority to adopt reasonable
or necessary rules and bylaws consistent with the law regulating
the practice of podiatry, the law of this state, and the law of the
United States to govern its proceedings and activities, the regu-
lation of the practice of podiatry and the enforcement of the law
regulating the practice of podiatry.

The adopted amendments have no other implications.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 14,

2002.

TRD-200200920
Janie Alonzo
Staff Services Officer III
Texas State Board of Podiatric Medical Examiners
Effective date: March 6, 2002
Proposal publication date: August 31, 2001
For further information, please call: (512) 305-7000

♦ ♦ ♦
22 TAC §371.6, §371.8

The Texas State Board of Podiatric Medical Examiners adopts
amendments to §371.6 and §371.8, concerning Examinations
with changes to the proposed text that was published in the Au-
gust 31, 2001, issue of the Texas Register (26 TexReg 6533).
Changes to the proposed rule reflect non-substantive variations
from the proposed amendments. The board’s legal counsel has
advised that the changes to the proposed rule affect no new per-
sons, entities, or subjects other than those given notice. The rule
will be republished.
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The amendments are being adopted to make the necessary
changes to include the Texas Occupations Code numbering
system that replaces the old Texas Civil Statutes and to change
the rules for the administration of the examination from an oral
to a jurisprudence exam.

The changes to the proposed rules that are adopted are as fol-
lows: In §371.6(a) the word "Podiatric" is changed to "podiatric"
throughout the section. Also, in §371.8(c) the word "reflects" is
changed to "reflect" and the word "boards" is changed to "board"
in the first sentence.

The amendments make the necessary changes to allow the
board to administer a jurisprudence examination instead of an
oral examination.

No comments were received in response to the proposed rule
amendments.

The amendments are being adopted under Texas Occupations
Code, §202.151, which provides the Texas State Board of Podi-
atric Medical Examiners with the authority to adopt reasonable
or necessary rules and bylaws consistent with the law regulating
the practice of podiatry, the law of this state, and the law of the
United States to govern its proceedings and activities, the regu-
lation of the practice of podiatry and the enforcement of the law
regulating the practice of podiatry.

The adopted amendments implement Texas Occupations Code,
§202.254.

§371.6. Administration of Examination

(a) Examinations administered by the board for licensure - To
be eligible for licensure an applicant must sit for and pass the Texas Po-
diatric medical jurisprudence examination administered by the board.
The board shall administer the Texas Podiatric medical jurisprudence
examination at times and places as designated by the board.

(b) All candidates shall be provided a candidates handbook
that shall explain detailed information about the examination process
prior to exam administration

(c) Candidates shall not be permitted to bring any help into the
examination room, or to communicate by word or sign with another ex-
aminee while an examination is in progress without permission of the
presiding examiner and within the hearing of a designated representa-
tive of the Board; nor shall the examinee leave the examination room
except when permitted by the presiding examiners and accompanied
by a member or an employee of the Board.

(d) A license shall not be issued to any person who has been
detected in a deceptive, dishonest or fraudulent act while taking an ex-
amination required by the Board.

(e) At the option and in the complete discretion of the Board,
the examination may be conducted, in whole or in part, upon a vote of
a majority of the Board, by any school, institute, or organization that is
deemed by the same majority of the Board to provide adequate and fair
examinations of sufficient high standards as to continue to insure high
quality practitioners in the State of Texas. The manner of examination,
the time of examination and the scheduling of the examination, as well
as fee requirements and grading operations may then be delegated by
the Board to such an entity, provided, however, that examination re-
sults, grades and copies of the examination are made available to the
Board and are sent directly from the delegated entity to the Board, and
the Board is to maintain a record of the examination results.

§371.8. Exam Development Committee.

(a) The Exam Development Committee members shall consist
of podiatric physicians licensed in the State of Texas and independent
testing professional(s) contracted by the Board.

(b) The Board shall establish the qualifications for member-
ship to the Exam Development Committee.

(c) The Exam Development Committee shall construct exam-
inations from the committee’s test specifications which reflects knowl-
edge of the boards rules which govern the practice of podiatric medicine
in Texas.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 14,

2002.

TRD-200200921
Janie Alonzo
Staff Services Officer III
Texas State Board of Podiatric Medical Examiners
Effective date: March 6, 2002
Proposal publication date: August 31, 2001
For further information, please call: (512) 305-7000

♦ ♦ ♦
22 TAC §371.9, §371.10

The Texas State Board of Podiatric Medical Examiners adopts
the repeal of §371.9 and §371.10, concerning Administration of
Examination and Skill Examiners without changes to the pro-
posed repeal that was published in the August 31, 2001, issue of
the Texas Register (26 TexReg 6534). The text of the rules will
not be published.

The repeals delete rules that will no longer be needed when the
new Jurisprudence examination begins.

No comments were received in response to the proposed re-
peals.

The repeals are adopted under Texas Occupations Code,
§202.151, which provides the Texas State Board of Podiatric
medical Examiners with the authority to adopt reasonable or
necessary rules and bylaws consistent with the law regulating
the practice of podiatry, the law of this state, and the law of
the United States to govern its proceedings and activities, the
regulation of the practice of podiatry and the enforcement of the
law regulating the practice of podiatry.

The adopted repeals have no other implications.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 14,

2002.

TRD-200200922
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Janie Alonzo
Staff Services Officer III
Texas State Board of Podiatric Medical Examiners
Effective date: March 6, 2002
Proposal publication date: August 31, 2001
For further information, please call: (512) 305-7000

♦ ♦ ♦
22 TAC §371.11, §371.13

The Texas State Board of Podiatric Medical Examiners adopts
amendments to §371.11 and §371.13, concerning Examinations
without changes to the proposed text that was published in the
August 31, 2001, issue of the Texas Register (26 TexReg 6533).
The text of the rules will not be published.

The amendments are being adopted to make the necessary
changes to include the Texas Occupations Code numbering
system that replaces the old Texas Civil Statutes and to change
the rules for the administration of the examination from an oral
to a jurisprudence exam.

No comments were received in response to the proposed rule
amendments.

The amendments are being adopted under Texas Occupations
Code, §202.151, which provides the Texas State Board of Podi-
atric Medical Examiners with the authority to adopt reasonable
or necessary rules and bylaws consistent with the law regulating
the practice of podiatry, the law of this state, and the law of the
United States to govern its proceedings and activities, the regu-
lation of the practice of podiatry and the enforcement of the law
regulating the practice of podiatry.

The adopted amendments implement Texas Occupations Code,
§202.254.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 14,

2002.

TRD-200200923
Janie Alonzo
Staff Services Officer III
Texas State Board of Podiatric Medical Examiners
Effective date: March 6, 2002
Proposal publication date: August 31, 2001
For further information, please call: (512) 305-7000

♦ ♦ ♦
CHAPTER 376. VIOLATIONS AND
PENALTIES
22 TAC §376.2, §376.21

The Texas State Board of Podiatric Medical Examiners adopts
amendments to §376.2, concerning Administrative Penalties and
new §376.21, regarding Definitions without changes to the pro-
posed text that was published in the August 31, 2001, issue of
the Texas Register (26 TexReg 6534). The text of the rules will
not be republished.

The board created a new system for investigations that includes
a pool of podiatric medical reviewers who review the complaints.
A new rule was needed to include these individuals in the def-
inition of investigator. Also, in §376.2, changes were made to
include the Texas Occupations Code numbering system that re-
places the old Texas Civil Statutes.

The sections are being adopted to make the necessary changes
to include the Texas Occupations Code numbering system that
replaces the old Texas Civil Statutes and to add a definition for
investigator that includes the new podiatric medical reviewers.

No comments were received in response to the proposed
amendment and new rule.

The amendment and new rule are adopted under Texas Occu-
pations Code, §202.251, which provides the Texas State Board
of Podiatric Medical Examiners with the authority to adopt rea-
sonable or necessary rules and bylaws consistent with the law
regulating the practice of podiatry, the law of this state, and the
law of the United States to govern its proceedings and activities,
the regulation of the practice of podiatry and the enforcement of
the law regulating the practice of podiatry.

The adopted amendment and new rule implements Texas Occu-
pations Code, §202.204 and affects all of Chapter 376 regarding
Violations and Penalties.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 14,

2002.

TRD-200200924
Janie Alonzo
Staff Services Officer III
Texas State Board of Podiatric Medical Examiners
Effective date: March 6, 2002
Proposal publication date: August 31, 2001
For further information, please call: (512) 305-7000

♦ ♦ ♦
CHAPTER 379. FEES AND LICENSE
RENEWAL
22 TAC §379.1

The Texas State Board of Podiatric Medical Examiners adopts
an amendment to §379.1, concerning Fees with changes to the
proposed text that was published in the August 31, 2001, issue
of the Texas Register (26 TexReg 6535). Changes to the pro-
posed rule reflect non-substantive variations from the proposed
amendments. The board’s legal counsel has advised that the
changes to the proposed rule affect no new persons, entities, or
subjects other than those given notice.

The board must raise its renewal fee to cover costs as mandated
by the 2002-2003 Appropriations Bill. The bill states that we must
raise additional revenue above and beyond what we already col-
lect to receive the additional funding necessary to support the
needs of our agency.

The changes to the proposed rule that is adopted are as fol-
lows: In §379.1(a) the last two words "and regulations" is being
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deleted. Also in §379.1(b)(8) the phrase "Chapter 202, §301(d)"
is being replaced with "§202.301(d)".

The rule increases the renewal fee for podiatric physicians to
$425.00 per year.

No comments were received in response to the proposed rule
amendments.

The amendments are adopted under Texas Occupations Code,
§202.151, which provides the Texas State Board of Podiatric
Medical Examiners with the authority to adopt reasonable or nec-
essary rules and bylaws consistent with the law regulating the
practice of podiatry, the law of this state, and the law of the United
States to govern its proceedings and activities, the regulation of
the practice of podiatry and the enforcement of the law regulat-
ing the practice of podiatry.

The adopted amendment implements the Texas Occupations
Code §202.153.

§379.1. Fees
(a) The fees set by the Board and collected by the Board must

be sufficient to meet the expenses of administering the Podiatric med-
ical Practice Act, subsequent amendments, and the applicable rules.

(b) Fees are as follows:

(1) Examination--$250

(2) Re-Examination--$250

(3) Temporary License--$125

(4) Provisional License--$125

(5) Class II Temporary License--$50

(6) Temporary Faculty License--$40

(7) Renewal--$425

(8) Renewal Penalty as specified in Texas Occupations
Code, §202.301(d).

(9) Non certified podiatric technician registration--$25

(10) Non certified podiatric technician renewal--$25

(11) Duplicate License--$50

(12) Copies of Public Records.--The charges to any person
requesting copies of any public record of the Board will be the charge
established by the General Services Commission. The Board may re-
duce or waive these charges at the discretion of the Executive Director
if there is a public benefit.

(13) Statute and Rule Notebook--provided at cost to the
agency.

(14) Copy of CME printout--$5

(15) Duplicate Certificate--$10

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 14,

2002.

TRD-200200925

Janie Alonzo
Staff Services Officer III
Texas State Board of Podiatric Medical Examiners
Effective date: March 6, 2002
Proposal publication date: August 31, 2001
For further information, please call: (512) 305-7000

♦ ♦ ♦
PART 23. TEXAS REAL ESTATE
COMMISSION

CHAPTER 535. PROVISIONS OF THE REAL
ESTATE LICENSE ACT
SUBCHAPTER E. REQUIREMENTS FOR
LICENSURE
22 TAC §535.51

The Texas Real Estate Commission (TREC) adopts an amend-
ment to §535.51, concerning general requirements for a real es-
tate license without changes to the proposed text as published in
the December 21, 2001, issue of the Texas Register (26 TexReg
10480).

The amendment adopts by reference a modified Application for
Moral Character Determination. The application is filed by a per-
son who wishes to have TREC determine whether the person’s
moral character satisfies requirements for licensing or registra-
tion, that is, whether the person would transact business with
honesty, trustworthiness and integrity. The form is modified to
caution the person that it should not be filed at the same time
as an application for a license or if the person has already filed
an application for a license, since an issue of the person’s moral
character would also be resolved by the filing of an application for
a license. Since the application for moral character determina-
tion is a part of the licensing process, the form is also modified
to advise the person filing the application that it is mandatory
that the person supply TREC with the person’s Social Security
number. The number is used to enforce child support orders
under the Texas Family Code, §231.302. A question relating to
disciplinary actions by another licensing agency is modified to
include whether the person has been placed on probation by an-
other agency. Minor language changes were made to make the
application more consistent with other TREC license application
forms now in use.

No comments were received regarding the proposal.

The amendment is adopted under Texas Civil Statutes, Article
6573a, §5(h), which authorizes the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary for
the performance of its duties.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 12,

2002.

TRD-200200885
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Loretta DeHay
General Counsel
Texas Real Estate Commission
Effective date: March 4, 2002
Proposal publication date: December 21, 2001
For further information, please call: (512) 465-3900

♦ ♦ ♦
PART 28. EXECUTIVE COUNCIL
OF PHYSICAL THERAPY AND
OCCUPATIONAL THERAPY
EXAMINERS

CHAPTER 651. FEES
22 TAC §651.1

The Executive Council of Physical Therapy and Occupational
Therapy Examiners adopts the amendments to §651.1, without
changes to the proposed test as published in the November 23,
2001, issue of the Texas Register (26 TexReg 9507) and will not
be republished.

This section was amended to increase the renewal fees.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Executive Council of Phys-
ical Therapy and Occupational Therapy Act, Title 23, Subchapter
H, Chapter 452, Occupations Code, which provides the Execu-
tive Council of Physical Therapy and Occupational Therapy Ex-
aminers with the authority to adopt rules consistent with this Act
to carry out its duties in administering this Act.

Title 3, Subtitle H, Chapter 452, Occupational Code is affected
by this amended section.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 12,

2002.

TRD-200200867
John P. Maline
Executive Director
Executive Council of Physical Therapy and Occupational Therapy
Examiners
Effective date: March 4, 2002
Proposal publication date: November 23, 2001
For further information, please call: (512) 305-6900

♦ ♦ ♦
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 34. STATE FIRE MARSHAL
SUBCHAPTER E. FIRE EXTINGUISHER
RULES

28 TAC §34.517

The Commissioner of Insurance adopts amendments to
§34.517 concerning servicing of portable fire extinguishers.
Section 34.517 is adopted without changes to the proposed
text as published in the December 21, 2001, issue of the Texas
Register (26 TexReg 10485) and will not be republished.

REASONED JUSTIFICATION. These amendments are neces-
sary to implement legislation enacted by the 77th Legislature in
Senate Bill 327. Senate Bill 327 amended Article 5.43-1 of the
Insurance Code, which regulates the leasing, renting, selling, in-
stalling, and servicing of portable fire extinguishers and the plan-
ning, certifying, installing, or servicing of fixed fire extinguisher
systems. Article 5.43-1 prohibited the servicing, leasing, selling,
renting or installing of portable fire extinguishers, fixed fire ex-
tinguisher systems, and extinguisher equipment not labeled or
listed by a testing laboratory approved by the Texas Department
of Insurance. As amended, Article 5.43-1 requires the commis-
sioner by rule to allow portable fire extinguishers to be serviced
regardless of whether the fire extinguisher carries the required
labeling or listing. Nothing in the rule requires owners of these
types of portable extinguishers to service rather than replace un-
labeled extinguishers.

Adopted §34.517 allows portable fire extinguishers to be ser-
viced regardless of whether the fire extinguisher carries required
labeling or listing by a testing laboratory approved by the Texas
Department of Insurance. The amendments to §34.517 describe
the three types of portable fire extinguishers that may be ser-
viced. The amendments set forth requirements for labeling after
servicing is completed. The three types of portable fire extin-
guishers listed in the amendments are for commercial use only.

Comment: A commenter asked the department to consider a
Standards Interpretation Letter that the Occupational Safety and
Health Administration provided to the department, which dis-
cusses the Hazard Communication Standard (HCS) as it relates
to the labeling of portable fire extinguishers. The commenter
states that the interpretation should be considered for personnel
who are servicing and performing visual inspections or mainte-
nance on fire extinguishers. The HCS requires hazardous mate-
rial to be labeled. In order to comply with the HCS, the National
Fire Protection Association (NFPA), in NFPA 10 adopted a label
called Hazardous Material Identification System. The depart-
ment adopted NFPA 10 in 28 TAC § 34.507.

Agency Response: The department appreciates the com-
menter’s concerns, however, the amendments to §34.517 only
address a situation where the testing laboratory label is missing.
As noted the department adopted NFPA 10, the standard for
portable fire extinguishers, in §34.507. Those requirements re-
main in full force and effect and are unchanged by the adoption
of the amendments to this rule.

Neither for or against: Occupational Safety and Health Adminis-
tration (OSHA).

The amendments are adopted pursuant to the Insurance Code
Article 5.43-1 and §36.001. Article 5.43-1, as amended by the
77th Legislature under SB 327, requires the Commissioner of
Insurance to adopt rules to allow portable fire extinguishers to
be serviced regardless of whether the fire extinguisher carries
the required labeling or listing. Section 36.001 authorizes the
Commissioner of Insurance to adopt rules for the conduct and
execution of the duties and functions of the Texas Department of
Insurance as authorized by statute.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200959
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: March 7, 2002
Proposal publication date: December 21, 2001
For further information, please call: (512) 463-6327

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS NATURAL RESOURCE
CONSERVATION COMMISSION

CHAPTER 281. APPLICATIONS PROCESSING
SUBCHAPTER A. APPLICATIONS
PROCESSING
The Texas Natural Resource Conservation Commission (com-
mission) adopts an amendment to §281.2, Applicability; and the
repeal of §281.7, Applications for Weather Modification Permits.
The proposal was published in the November 23, 2001 issue
of the Texas Register (26 TexReg 9523). The amendment to
§281.2 and the repeal of §281.7 are adopted without changes
and will not be republished.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

Senate Bill (SB) 1175, 77th Legislature, 2001, transferred all
powers, duties, obligations, rights, records, employees, and
property that are used to administer the weather modification
licensing and permitting program from the commission to the
Texas Department of Licensing and Regulation (TDLR); and all
powers, duties, obligations, rights, contracts, records, property,
and unspent and unobligated appropriations and other funds
used to administer the weather modification grant program to
the Texas Department of Agriculture (TDA). The TDLR was
required to adopt rules no later than December 31, 2001.
This transfer necessitates that the commission repeal 30 TAC
Chapter 289 and make certain conforming changes to Chapter
281. The commission is adopting the amendment to and the
repeal in Chapter 281 simultaneously with the repeal of Chapter
289.

SECTION BY SECTION DISCUSSION

Section 281.2, Applicability, is adopted to delete language
that relates specifically to the weather modification program;
and §281.7, Applications for Weather Modification Permits, is
adopted to repeal language that is no longer necessary due
to the repeal of Chapter 289 and the transfer of the weather
modification licensing and permitting program to the TDLR.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission has reviewed the adopted rulemaking in light
of the regulatory analysis requirements of Texas Government

Code, §2001.0225 and determined that the rulemaking is not
subject to §2001.0225 because it does not meet the definition
of a "major environmental rule" as defined in §2001.0225(g)(3).
The regulations contained in Chapter 289 were designed solely
to establish licensing requirements governing who may or may
not conduct weather modification in the state. A strict regula-
tory analysis of this commission action is not necessary since it
does not meet the four criteria for applicability contained in Texas
Government Code, §2001.0225(a). Regulatory analysis is nec-
essary only for rulemaking of major environmental rules adopted
by state agencies, "the result of which is to: 1) exceed a standard
set by federal law, unless the rule is specifically required by state
law; 2) exceed an express requirement of state law, unless the
rule is specifically required by federal law; 3) exceed a require-
ment of a delegation agreement or contract between the state
and an agency or representative of the federal government to
implement a state and federal program; or 4) adopt a rule solely
under the general powers of the agency instead of under a spe-
cific state law." Specifically, this rulemaking does not involve the
adoption of a major environmental rule which either exceeds a
federal or state standard because there are no federal or other
state standards regarding the subject matter of this rulemaking.
They do not exceed a requirement of a delegation agreement
or contract between the state and an agency or representative
of the federal government to implement a state and federal pro-
gram because no such agreements regarding the licensure of
persons conducting weather modification exist. Finally, this rule-
making is not being adopted without the guidance of a specific
state law because the legislature mandated that Chapter 289 be
repealed and that licensing and regulation be reassigned from
the commission to other state agencies.

Weather modification licensing and regulation formerly con-
ducted by the commission was conducted after September 1,
2001 by TDLR under the same rules until TDLR adopted its own
rules in compliance with SB 1175, which supercede those being
repealed by the commission. Likewise, grant administration will
be subject to the TDA’s rules. Because the program is simply
being moved to other state agencies by this action and because
there will be no new regulatory requirements as a result of
this action, there will be no regulatory effect and the repeal
of Chapter 289 will not adversely impact the economy, jobs,
environment, or health or safety.

The commission has reviewed the adopted rulemaking in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225 and determined that the rulemaking does not
meet the four applicability requirements listed in §2001.0225(a).
The commission invited public comment on the draft regulatory
impact analysis determination. No comments were received.

TAKINGS IMPACT ASSESSMENT

The specific purpose of this rulemaking is to implement the trans-
fer of a regulatory program from the commission to TDA and
TDLR as mandated by state law. This action will not burden,
restrict, or limit an owner’s right to property, nor will it cause a re-
duction in market value of private real property; therefore, it will
not constitute a taking under Texas Government Code, Chapter
2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the rulemaking and found that the
rules are neither identified in Coastal Coordination Act Imple-
mentation Rules, 31 TAC §505.11, relating to Actions and Rules
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Subject to the Coastal Management Program, nor will they affect
any action/authorization identified in Coastal Coordination Act
Implementation Rules, 31 TAC §505.11. Therefore, the adopted
rules are not subject to the Texas Coastal Managment Program.

HEARING AND COMMENTERS

A public hearing was not held on the proposal, and no comments
were received on the proposal.

30 TAC §281.2

STATUTORY AUTHORITY

The amendment is adopted under SB 1175, Chapter 20 (Act),
77th Legislature, 2001, which made the following finding: "that
the Department of Agriculture is the proper state agency to ad-
minister grants to political subdivisions for weather modification
and control activities" (SB 1175, Article 2, §2.01; amending
Texas Agricultural Code, Chapter 20). It removed "the state’s
weather modification program including the issuance of permits
and licenses and the enforcement of permits, licenses, rules,
standards, and orders relating to weather modification" from
the commission’s jurisdiction by deleting the quoted language
from Texas Water Code (TWC), §5.013 (SB 1175, Article 3,
§3.01; amending TWC, §5.013(a)). It repealed TWC, Chapter
18 (Weather Modification) and TWC, §7.144 (Violation Relating
to Weather Modification) (SB 1175, Article 3, §3.06). As of the
September 1, 2001 effective date of the Act, it transferred all
powers, duties, obligations, rights, records, employees, and
property of the commission on the effective date of this Act
to administer the weather modification program to the TDLR
(SB 1175, Article 3, §3.07(a)). It transferred all powers, duties,
obligations, rights, contracts, records, property, and unspent or
unobligated appropriations and other funds of the commission
on the effective date of this Act to administer the weather
modification grant program to the TDA (SB 1175, Article 3,
§3.07(b)). "All rules, policies, procedures, and decisions that
affect the weather modification program are continued in effect
until superceded by a rule or other appropriate action of the
TDLR." (SB 1175, Article 3, §3.07(c)). It further transferred
any commission weather modification program actions or
proceedings to TDLR without change in status (SB 1175, Article
3, §3.07(d)). Finally, it abolished the commission’s weather
modification program under TWC, Chapter 18 and provided
for a December 31, 2001 deadline for TDLR to adopt rules to
implement the Act (SB 1175, Article 3, §3.07(e) and (f)).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200946
Stephanie Bergeron
Division Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: March 7, 2002
Proposal publication date: November 23, 2001
For further information, please call: (512) 239-5017

♦ ♦ ♦
30 TAC §281.7

STATUTORY AUTHORITY

The repeal is adopted under SB 1175, Chapter 20 (Act), 77th
Legislature, 2001, which made the following finding: "that the
Department of Agriculture is the proper state agency to admin-
ister grants to political subdivisions for weather modification and
control activities" (SB 1175, Article 2, §2.01; amending Texas
Agricultural Code, Chapter 20). It removed "the state’s weather
modification program including the issuance of permits and li-
censes and the enforcement of permits, licenses, rules, stan-
dards, and orders relating to weather modification" from the com-
mission’s jurisdiction by deleting the quoted language from Texas
Water Code (TWC), §5.013 (SB 1175, Article 3, §3.01; amend-
ing TWC, §5.013(a)). It repealed TWC, Chapter 18 (Weather
Modification) and TWC, §7.144 (Violation Relating to Weather
Modification) (SB 1175, Article 3, §3.06). As of the Septem-
ber 1, 2001 effective date of the Act, it transferred all powers,
duties, obligations, rights, records, employees, and property of
the commission on the effective date of this Act to administer
the weather modification program to the TDLR (SB 1175, Ar-
ticle 3, §3.07(a)). It transferred all powers, duties, obligations,
rights, contracts, records, property, and unspent or unobligated
appropriations and other funds of the commission on the effec-
tive date of this Act to administer the weather modification grant
program to the TDA (SB 1175, Article 3, §3.07(b)). "All rules,
policies, procedures, and decisions that affect the weather mod-
ification program are continued in effect until superceded by a
rule or other appropriate action of the TDLR." (SB 1175, Article
3, §3.07(c)). It further transferred any commission weather mod-
ification program actions or proceedings to TDLR without change
in status (SB 1175, Article 3, §3.07(d)). Finally, it abolished the
commission’s weather modification program under TWC, Chap-
ter 18 and provided for a December 31, 2001 deadline for TDLR
to adopt rules to implement the Act (SB 1175, Article 3, §3.07(e)
and (f)).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200947
Stephanie Bergeron
Division Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: March 7, 2002
Proposal publication date: November 23, 2001
For further information, please call: (512) 239-5017

♦ ♦ ♦
CHAPTER 289. WEATHER MODIFICATION
The Texas Natural Resource Conservation Commission (com-
mission) adopts the repeal of §§289.1, 289.11 - 289.22, 289.31,
289.32, 289.41 - 289.44, 289.51 - 289.53, 289.61, and 289.62,
Weather Modification. The proposal was published in the
November 23, 2001 issue of the Texas Register (26 TexReg
9523). The repealed sections are adopted without changes and
will not be republished.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

Senate Bill (SB) 1175, 77th Legislature, 2001, transferred all
powers, duties, obligations, rights, records, employees, and
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property that are used to administer the weather modification
licensing and permitting program from the commission to the
Texas Department of Licensing and Regulation (TDLR); and all
powers, duties, obligations, rights, contracts, records, property,
and unspent and unobligated appropriations and other funds
used to administer the weather modification grant program to the
Texas Department of Agriculture (TDA). The TDLR was required
to adopt rules no later than December 31, 2001. Therefore,
the commission adopts the repeal of Chapter 289 and certain
conforming changes to 30 TAC Chapter 281. The commission
is adopting the repeal of Chapter 289 simultaneously with the
amendment to and repeal of a section in Chapter 281.

SECTION BY SECTION DISCUSSION

Section 289.1, Definitions; §§289.11 - 289.22, Issuance of
Licenses and Permits; §289.31 and §289.32, Records and
Reports; §§289.41 - 289.44, Amendment, Revocation, and
Suspension of Licenses and Permits on Motion of Commission;
§§289.51 - 289.53, Amendment of Permits Upon Application
of Permittees; and §289.61 and §289.62, Hail Suppression
Election Provisions, are repealed because the rules are no
longer necessary.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission has reviewed the adopted rulemaking in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225 and determined that the rulemaking is not
subject to §2001.0225 because it does not meet the definition
of a "major environmental rule" as defined in §2001.0225(g)(3).
The regulations contained in Chapter 289 were designed solely
to establish licensing requirements governing who may or may
not conduct weather modification in the state. A strict regula-
tory analysis of this commission action is not necessary since it
does not meet the four criteria for applicability contained in Texas
Government Code, §2001.0225(a). Regulatory analysis is nec-
essary only for rulemaking of major environmental rules adopted
by state agencies, "the result of which is to: 1) exceed a standard
set by federal law, unless the rule is specifically required by state
law; 2) exceed an express requirement of state law, unless the
rule is specifically required by federal law; 3) exceed a require-
ment of a delegation agreement or contract between the state
and an agency or representative of the federal government to
implement a state and federal program; or 4) adopt a rule solely
under the general powers of the agency instead of under a spe-
cific state law." Specifically, this rulemaking does not involve the
adoption of a major environmental rule which either exceeds a
federal or state standard because there are no federal or other
state standards regarding the subject matter of this rulemaking.
They do not exceed a requirement of a delegation agreement
or contract between the state and an agency or representative
of the federal government to implement a state and federal pro-
gram because no such agreements regarding the licensure of
persons conducting weather modification exist. Finally, this rule-
making is not being adopted without the guidance of a specific
state law because the legislature mandated that Chapter 289 be
repealed and that licensing and regulation be reassigned from
the commission to other state agencies.

Weather modification licensing and regulation formerly con-
ducted by the commission was conducted after September 1,
2001 by TDLR under the same rules until TDLR adopted its own
rules in compliance with SB 1175, which supercede those being
repealed by the commission. Likewise, grant administration will
be subject to the TDA’s rules. Because the program is simply
being moved to other state agencies by this action and because

there will be no new regulatory requirements as a result of
this action, there will be no regulatory effect and the repeal
of Chapter 289 will not adversely impact the economy, jobs,
environment, or health or safety.

The commission has reviewed the rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225 and determined that the rulemaking does not meet
the four applicability requirements listed in §2001.0225(a). The
commission invited public comment on the draft regulatory
impact analysis determination. No comments were received.

TAKINGS IMPACT ASSESSMENT

The specific purpose of this rulemaking is to implement the trans-
fer of a regulatory program from the commission to the TDA and
TDLR as mandated by state law. This action will not burden,
restrict, or limit an owner’s right to property, nor will it cause a re-
duction in market value of private real property; therefore, it will
not constitute a taking under Texas Government Code, Chapter
2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the rulemaking and found that the
rules are neither identified in Coastal Coordination Act Imple-
mentation Rules, 31 TAC §505.11, relating to Actions and Rules
Subject to the Coastal Management Program, nor will they affect
any action/authorization identified in Coastal Coordination Act
Implementation Rules, 31 TAC §505.11. Therefore, the adopted
rules are not subject to the Texas Coastal Management Program.

HEARING AND COMMENTERS

A public hearing was not held on the proposal, and no comments
were received on the proposal.

SUBCHAPTER A. DEFINITIONS
30 TAC §289.1

STATUTORY AUTHORITY

The repeal is adopted under SB 1175, Chapter 20 (Act), 77th
Legislature, 2001, which made the following finding: "that the
Department of Agriculture is the proper state agency to admin-
ister grants to political subdivisions for weather modification and
control activities" (SB 1175, Article 2, §2.01; amending Texas
Agricultural Code, Chapter 20). It removed "the state’s weather
modification program including the issuance of permits and li-
censes and the enforcement of permits, licenses, rules, stan-
dards, and orders relating to weather modification" from the com-
mission’s jurisdiction by deleting the quoted language from Texas
Water Code (TWC), §5.013 (SB 1175, Article 3, §3.01; amend-
ing TWC, §5.013(a)). It repealed TWC, Chapter 18 (Weather
Modification) and TWC, §7.144 (Violation Relating to Weather
Modification) (SB 1175, Article 3, §3.06). As of the Septem-
ber 1, 2001, effective date of the Act, it transferred all powers,
duties, obligations, rights, records, employees, and property of
the commission on the effective date of this Act to administer
the weather modification program to the TDLR (SB 1175, Ar-
ticle 3, §3.07(a)). It transferred all powers, duties, obligations,
rights, contracts, records, property, and unspent or unobligated
appropriations and other funds of the commission on the effec-
tive date of this Act to administer the weather modification grant
program to the TDA (SB 1175, Article 3, §3.07(b)). "All rules,
policies, procedures, and decisions that affect the weather mod-
ification program are continued in effect until superceded by a
rule or other appropriate action of the TDLR." (SB 1175, Article
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3, §3.07(c)). It further transferred any commission weather mod-
ification program actions or proceedings to TDLR without change
in status (SB 1175, Article 3, §3.07(d)). Finally, it abolished the
commission’s weather modification program under TWC, Chap-
ter 18 and provided for a December 31, 2001 deadline for TDLR
to adopt rules to implement the Act (SB 1175, Article 3, §3.07(e)
and (f)).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200948
Stephanie Bergeron
Division Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: March 7, 2002
Proposal publication date: November 23, 2001
For further information, please call: (512) 239-5017

♦ ♦ ♦
SUBCHAPTER B. ISSUANCE OF LICENSES
AND PERMITS
30 TAC §§289.11 - 289.22

STATUTORY AUTHORITY

The repeals are adopted under SB 1175, Chapter 20 (Act), 77th
Legislature, 2001, which made the following finding: "that the
Department of Agriculture is the proper state agency to admin-
ister grants to political subdivisions for weather modification and
control activities" (SB 1175, Article 2, §2.01; amending Texas
Agricultural Code, Chapter 20). It removed "the state’s weather
modification program including the issuance of permits and li-
censes and the enforcement of permits, licenses, rules, stan-
dards, and orders relating to weather modification" from the com-
mission’s jurisdiction by deleting the quoted language from TWC,
§5.013 (SB 1175, Article 3, §3.01; amending TWC, §5.013(a)).
It repealed TWC, Chapter 18 (Weather Modification) and TWC,
§7.144 (Violation Relating to Weather Modification) (SB 1175,
Article 3, §3.06). As of the September 1, 2001, effective date
of the Act, it transferred all powers, duties, obligations, rights,
records, employees, and property of the commission on the ef-
fective date of this Act to administer the weather modification pro-
gram to the TDLR (SB 1175, Article 3, §3.07(a)). It transferred
all powers, duties, obligations, rights, contracts, records, prop-
erty, and unspent or unobligated appropriations and other funds
of the commission on the effective date of this Act to administer
the weather modification grant program to the TDA (SB 1175,
Article 3, §3.07(b)). "All rules, policies, procedures, and deci-
sions that affect the weather modification program are continued
in effect until superceded by a rule or other appropriate action
of the TDLR." (SB 1175, Article 3, §3.07(c)). It further trans-
ferred any commission weather modification program actions or
proceedings to TDLR without change in status (SB 1175, Arti-
cle 3, §3.07(d)). Finally, it abolished the commission’s weather
modification program under TWC, Chapter 18 and provided for
a December 31, 2001 deadline for TDLR to adopt rules to imple-
ment the Act (SB 1175, Article 3, §3.07(e) and (f)).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200949
Stephanie Bergeron
Division Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: March 7, 2002
Proposal publication date: November 23, 2001
For further information, please call: (512) 239-5017

♦ ♦ ♦
SUBCHAPTER C. RECORDS AND REPORTS
30 TAC §289.31, §289.32

STATUTORY AUTHORITY

The repeals are adopted under SB 1175, Chapter 20 (Act), 77th
Legislature, 2001, which made the following finding: "that the
Department of Agriculture is the proper state agency to admin-
ister grants to political subdivisions for weather modification and
control activities" (SB 1175, Article 2, §2.01; amending Texas
Agricultural Code, Chapter 20). It removed "the state’s weather
modification program including the issuance of permits and li-
censes and the enforcement of permits, licenses, rules, stan-
dards, and orders relating to weather modification" from the com-
mission’s jurisdiction by deleting the quoted language from TWC,
§5.013 (SB 1175, Article 3, §3.01; amending TWC, §5.013(a)).
It repealed TWC, Chapter 18 (Weather Modification) and TWC,
§7.144 (Violation Relating to Weather Modification) (SB 1175,
Article 3, §3.06). As of the September 1, 2001, effective date
of the Act, it transferred all powers, duties, obligations, rights,
records, employees, and property of the commission on the ef-
fective date of this Act to administer the weather modification pro-
gram to the TDLR (SB 1175, Article 3, §3.07(a)). It transferred
all powers, duties, obligations, rights, contracts, records, prop-
erty, and unspent or unobligated appropriations and other funds
of the commission on the effective date of this Act to administer
the weather modification grant program to the TDA (SB 1175,
Article 3, §3.07(b)). "All rules, policies, procedures, and deci-
sions that affect the weather modification program are continued
in effect until superceded by a rule or other appropriate action
of the TDLR." (SB 1175, Article 3, §3.07(c)). It further trans-
ferred any commission weather modification program actions or
proceedings to TDLR without change in status (SB 1175, Arti-
cle 3, §3.07(d)). Finally, it abolished the commission’s weather
modification program under TWC, Chapter 18 and provided for
a December 31, 2001 deadline for TDLR to adopt rules to imple-
ment the Act (SB 1175, Article 3, §3.07(e) and (f)).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200950

27 TexReg 1500 March 1, 2002 Texas Register



Stephanie Bergeron
Division Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: March 7, 2002
Proposal publication date: November 23, 2001
For further information, please call: (512) 239-5017

♦ ♦ ♦
SUBCHAPTER D. AMENDMENT,
REVOCATION, AND SUSPENSION OF
LICENSES AND PERMITS ON MOTION OF
COMMISSION
30 TAC §§289.41 - 289.44

STATUTORY AUTHORITY

The repeals are adopted under SB 1175, Chapter 20 (Act), 77th
Legislature, 2001, which made the following finding: "that the
Department of Agriculture is the proper state agency to admin-
ister grants to political subdivisions for weather modification and
control activities" (SB 1175, Article 2, §2.01; amending Texas
Agricultural Code, Chapter 20). It removed "the state’s weather
modification program including the issuance of permits and li-
censes and the enforcement of permits, licenses, rules, stan-
dards, and orders relating to weather modification" from the com-
mission’s jurisdiction by deleting the quoted language from TWC,
§5.013 (SB 1175, Article 3, §3.01; amending TWC, §5.013(a)).
It repealed TWC, Chapter 18 (Weather Modification) and TWC,
§7.144 (Violation Relating to Weather Modification) (SB 1175,
Article 3, §3.06). As of the September 1, 2001, effective date
of the Act, it transferred all powers, duties, obligations, rights,
records, employees, and property of the commission on the ef-
fective date of this Act to administer the weather modification pro-
gram to the TDLR (SB 1175, Article 3, §3.07(a)). It transferred
all powers, duties, obligations, rights, contracts, records, prop-
erty, and unspent or unobligated appropriations and other funds
of the commission on the effective date of this Act to administer
the weather modification grant program to the TDA (SB 1175,
Article 3, §3.07(b)). "All rules, policies, procedures, and deci-
sions that affect the weather modification program are continued
in effect until superceded by a rule or other appropriate action
of the TDLR." (SB 1175, Article 3, §3.07(c)). It further trans-
ferred any commission weather modification program actions or
proceedings to TDLR without change in status (SB 1175, Arti-
cle 3, §3.07(d)). Finally, it abolished the commission’s weather
modification program under TWC, Chapter 18 and provided for
a December 31, 2001 deadline for TDLR to adopt rules to imple-
ment the Act (SB 1175, Article 3, §3.07(e) and (f)).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200951

Stephanie Bergeron
Division Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: March 7, 2002
Proposal publication date: November 23, 2001
For further information, please call: (512) 239-5017

♦ ♦ ♦
SUBCHAPTER E. AMENDMENT OF PERMITS
UPON APPLICATION OF PERMITTEES
30 TAC §§289.51 - 289.53

STATUTORY AUTHORITY

The repeals are adopted under SB 1175, Chapter 20 (Act), 77th
Legislature, 2001, which made the following finding: "that the
Department of Agriculture is the proper state agency to admin-
ister grants to political subdivisions for weather modification and
control activities" (SB 1175, Article 2, §2.01; amending Texas
Agricultural Code, Chapter 20). It removed "the state’s weather
modification program including the issuance of permits and li-
censes and the enforcement of permits, licenses, rules, stan-
dards, and orders relating to weather modification" from the com-
mission’s jurisdiction by deleting the quoted language from TWC,
§5.013 (SB 1175, Article 3, §3.01; amending TWC, §5.013(a)).
It repealed TWC, Chapter 18 (Weather Modification) and TWC,
§7.144 (Violation Relating to Weather Modification) (SB 1175,
Article 3, §3.06). As of the September 1, 2001, effective date
of the Act, it transferred all powers, duties, obligations, rights,
records, employees, and property of the commission on the ef-
fective date of this Act to administer the weather modification pro-
gram to the TDLR (SB 1175, Article 3, §3.07(a)). It transferred
all powers, duties, obligations, rights, contracts, records, prop-
erty, and unspent or unobligated appropriations and other funds
of the commission on the effective date of this Act to administer
the weather modification grant program to the TDA (SB 1175,
Article 3, §3.07(b)). "All rules, policies, procedures, and deci-
sions that affect the weather modification program are continued
in effect until superceded by a rule or other appropriate action
of the TDLR." (SB 1175, Article 3, §3.07(c)). It further trans-
ferred any commission weather modification program actions or
proceedings to TDLR without change in status (SB 1175, Arti-
cle 3, §3.07(d)). Finally, it abolished the commission’s weather
modification program under TWC, Chapter 18 and provided for
a December 31, 2001 deadline for TDLR to adopt rules to imple-
ment the Act (SB 1175, Article 3, §3.07(e) and (f)).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200952
Stephanie Bergeron
Division Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: March 7, 2002
Proposal publication date: November 23, 2001
For further information, please call: (512) 239-5017

♦ ♦ ♦
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SUBCHAPTER F. HAIL SUPPRESSION
ELECTION PROVISIONS
30 TAC §289.61, §289.62

STATUTORY AUTHORITY

The repeals are adopted under SB 1175, Chapter 20 (Act), 77th
Legislature, 2001, which made the following finding: "that the
Department of Agriculture is the proper state agency to admin-
ister grants to political subdivisions for weather modification and
control activities" (SB 1175, Article 2, §2.01; amending Texas
Agricultural Code, Chapter 20). It removed "the state’s weather
modification program including the issuance of permits and li-
censes and the enforcement of permits, licenses, rules, stan-
dards, and orders relating to weather modification" from the com-
mission’s jurisdiction by deleting the quoted language from TWC,
§5.013 (SB 1175, Article 3, §3.01; amending TWC, §5.013(a)).
It repealed TWC, Chapter 18 (Weather Modification) and TWC,
§7.144 (Violation Relating to Weather Modification) (SB 1175,
Article 3, §3.06). As of the September 1, 2001, effective date
of the Act, it transferred all powers, duties, obligations, rights,
records, employees, and property of the commission on the ef-
fective date of this Act to administer the weather modification pro-
gram to the TDLR (SB 1175, Article 3, §3.07(a)). It transferred
all powers, duties, obligations, rights, contracts, records, prop-
erty, and unspent or unobligated appropriations and other funds
of the commission on the effective date of this Act to administer
the weather modification grant program to the TDA (SB 1175,
Article 3, §3.07(b)). "All rules, policies, procedures, and deci-
sions that affect the weather modification program are continued
in effect until superceded by a rule or other appropriate action
of the TDLR." (SB 1175, Article 3, §3.07(c)). It further trans-
ferred any commission weather modification program actions or
proceedings to TDLR without change in status (SB 1175, Arti-
cle 3, §3.07(d)). Finally, it abolished the commission’s weather
modification program under TWC, Chapter 18 and provided for
a December 31, 2001 deadline for TDLR to adopt rules to imple-
ment the Act (SB 1175, Article 3, §3.07(e) and (f)).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200953
Stephanie Bergeron
Division Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: March 7, 2002
Proposal publication date: November 23, 2001
For further information, please call: (512) 239-5017

♦ ♦ ♦
CHAPTER 294. UNDERGROUND WATER
MANAGEMENT AREAS
SUBCHAPTER F. EAST TEXAS
GROUNDWATER MANAGEMENT AREA
30 TAC §§294.60 - 294.63

The Texas Natural Resource Conservation Commission (com-
mission) adopts new §§294.60 - 294.63 without changes to the
proposed text as published in the October 26, 2001, issue of the
Texas Register (26 TexReg 8489) and will not be republished.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

This adopted rulemaking adds new §§294.60 - 294.63 to desig-
nate a new groundwater management area (GMA) in the east-
ern portion of the state that would include all of Anderson, An-
gelina, Bowie, Camp, Cass, Cherokee, Franklin, Gregg, Har-
rison, Henderson, Hopkins, Houston, Marion, Morris, Nacog-
doches, Panola, Rains, Rusk, Sabine, San Augustine, Shelby,
Smith, Titus, Trinity, Upshur, Van Zandt, and Wood Counties.
The purpose of the adopted rulemaking is to provide the most
suitable boundary for the management of the groundwater re-
sources. The rulemaking is made in response to a petition re-
questing a designation of a GMA submitted on February 8, 2001
by Save Our Springs of North East Texas, Inc. on behalf of 57
landowners in Wood County and a March 21, 2001 commission
decision regarding the petition to initiate rulemaking.

Landowner Petition and Commission Decision

The February 8, 2001 petition requested that the commission
designate a GMA to include all of Wood County and that the
GMA be designated with the objective of providing the most suit-
able area for the management of groundwater resources by a
groundwater conservation district. The petition included reso-
lutions supporting commission designation of a GMA from the
Wood County Commissioners Court, City of Hawkins, City of
Winnsboro, Hawkins Area Chamber of Commerce, and the Up-
shur County Commissioners Court.

In January 2001, the commission received copies of similar
resolutions supporting the commission designation of a GMA in
the area for the Carrizo-Wilcox Aquifer. Similar resolutions were
submitted by the Wood Soil and Water Conservation District
(S&WCD) Number 444 (Wood County), the Upshur-Gregg
Water S&WCD Number 417 (Upshur and Gregg Counties), the
Sulphur-Cypress S&WCD Number 419 (Camp, Franklin, Morris,
and Titus Counties), and the Hopkins-Rains S&WCD Number
445 (Hopkins and Rains Counties).

On March 21, 2001, the commission considered the petition and
instructed the executive director’s staff to study whether a GMA
should be designated in the area, and if they determined that one
was appropriate, to propose a rule that would designate and de-
lineate the area as a GMA. Because of the regional nature of the
groundwater resources that occur in Wood and the surrounding
counties, the commission also instructed the executive director’s
staff to evaluate the most suitable boundaries for the delineation
of a GMA for the regional groundwater resources.

The petition was processed by the executive director’s staff un-
der the Administrative Procedure Act (APA), Texas Government
Code, §2001.021 and 30 TAC §20.15 and §§294.21 - 294.23.
The petition was found to meet the requirements of Texas Wa-
ter Code (TWC), §35.005 (Pre-Senate Bill (SB) 2, 2001) and
§294.22, which provide for the landowner petition process for
the designation of a GMA.

Prior to September 1, 2001, TWC, §35.004, Designation of
Groundwater Management Areas, provided that the commission
on its own motion, or in response to receiving a petition, may
designate a GMA. Texas Water Code, §35.004 also provided
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that to the extent feasible, GMAs shall coincide with the bound-
aries of a groundwater reservoir (aquifer) or subdivision of an
aquifer. However, the statute allows the commission to consider
other factors such as the boundaries of political subdivisions to
delineate and designate GMAs to provide for the most suitable
area to accomplish groundwater management.

Senate Bill 2, 77th Legislature, 2001, made significant changes
to TWC, Chapter 35 that became effective on September 1,
2001. As amended by SB 2, the designation of GMAs will
be the under the jurisdiction of the Texas Water Development
Board (TWDB). Texas Water Code, §35.004(a) as amended
by SB 2, provides that the TWDB shall complete the initial
designation of GMAs for all of the state’s major and minor
aquifers by September 1, 2003. Texas Water Code, §35.004(b)
as amended by SB 2, however, provides that the commission
may designate a GMA after September 1, 2001 for a petition
filed and accepted by the commission according to its rules in
effect before September 1, 2001, and that the commission shall
act on the designation in accordance with §35.004 as amended.
Texas Water Code, §35.005 and §35.006 were repealed.

Reason for the Rules and Purpose of GMA Designation

The commission adopts this rulemaking to meet the commis-
sion’s responsibility under TWC, Chapter 35 to designate GMAs.
The designation of the GMA would facilitate both the creation
of locally managed groundwater conservation districts and re-
gional cooperation by newly created districts to manage regional
groundwater resources.

The purpose for designation of a GMA is two-fold. First, a GMA
is a prerequisite for the creation of a groundwater conservation
district through TWC, Chapter 36 landowner petition process.
A GMA must be designated before a groundwater conserva-
tion district can be created administratively by the commission
in response to a landowner district-creation petition. Ground-
water management is accomplished by groundwater conserva-
tion districts as created and authorized under TWC, Chapter 36,
or by special law. A GMA is only an identified geographic area
and as such does not provide any entity with groundwater man-
agement authority. The designation of a GMA by the new rules
would simplify future landowner petitions for the creation of new
groundwater conservation districts in the identified area. Sec-
ondly, the designation would facilitate joint management plan-
ning among groundwater conservation districts that share the
same aquifers. Groundwater conservation districts that are lo-
cated in a common GMA are required under TWC, §36.108 to
coordinate groundwater management planning for conservation
of the common groundwater resources. The adopted new rules
define an area where future groundwater conservation districts
will be required to coordinate groundwater management plan-
ning for the Carrizo-Wilcox Aquifer and other aquifers.

Previous GMA Designations for the Carrizo-Wilcox Aquifer

The Carrizo-Wilcox Aquifer is exposed on the land surface in a
belt from Mexico northeasterly across Texas into Arkansas and
Louisiana and dips toward the Gulf of Mexico. The commission,
or its predecessors, have designated four regional GMAs for the
Carrizo-Wilcox Aquifer, all of which are south and west of the
Trinity River. In the southwestern part of the state, the Texas
Board of Water Engineers designated Subdivisions 1 and 2 of
the Underground Water Reservoir of the Carrizo-Wilcox Sands
in 1957. Subdivision 1 includes the Carrizo-Wilcox Aquifer in all
or portions of Dimmit, Frio, La Salle, Medina, Maverick, Uvalde,
and Zavalla Counties. Subdivision 2 includes the Carrizo-Wilcox

Aquifer in all or portions of Atascosa, Bexar, McMullen, and
Wilson Counties. In 1987, the Texas Water Commission
designated Management Areas 3 and 4 of the Carrizo-Wilcox
Aquifer. Management Area 3 includes the Carrizo-Wilcox
Aquifer in portions of Bastrop, Caldwell, DeWitt, Fayette, Gon-
zales, Guadalupe, and Lavaca Counties. Management Area 4
includes the Carrizo-Wilcox Aquifer in all or portions of Bastrop,
Brazos, Burleson, Falls, Fayette, Freestone, Grimes, Lee, Leon,
Limestone, Madison, Milam, Navarro, Robertson, Walker, and
Williamson Counties.

The adopted rules do not include the previously designated
areas. The adopted GMA includes all of Anderson, Angelina,
Bowie, Camp, Cass, Cherokee, Franklin, Gregg, Harrison,
Henderson, Hopkins, Houston, Marion, Morris, Nacogdoches,
Panola, Rains, Rusk, Sabine, San Augustine, Shelby, Smith,
Titus, Trinity, Upshur, Van Zandt, and Wood Counties.

General Stratigraphy

The geologic units that contain groundwater resources in the
adopted GMA are the Tertiary-age Midway Group, Wilcox Group,
Claiborne Group, and Jackson Group. The Claiborne Group of
the Eocene Epoch includes the major water-bearing formations
in the east Texas area. These are the Carrizo Sand, Queen City
Formation, Sparta Formation, and Yegua Formation. The lower
portion of the Carrizo-Wilcox Aquifer includes units of the Wilcox
Group and the upper portions consists of the Carrizo Sands of
the Claiborne Group. The Queen City and Sparta Aquifers in-
clude the Queen City and Sparta Formations of the Claiborne
Group, respectively. The Yegua-Jackson Aquifer includes the
upper unit of the Claiborne Group, the Yegua Formation, and
the overlying Jackson Group of the Eocene Epoch. The Jack-
son Group includes the Witsett, Manning, Wellborn, and Cadell
Formations.

Rock units to the north and west of the adopted GMA are older,
Cretaceous-age rocks that are not geologically or hydrologically
associated with those in the adopted GMA. The primary Creta-
ceous Aquifers to the northwest include the Trinity Group, Wood-
bine, Nacatoch, and Blossom Aquifers.

Rock units to the south are younger Tertiary-age (Oligocene-
Miocene Epoch) rocks where the primary major aquifer is the
Gulf Coast Aquifer. The lower most (oldest) unit of the Gulf Coast
Aquifer is the Catahoula Formation that acts as a restrictive con-
fining system, separating the aquifer from the underlying Jack-
son Group.

Geologic Controls

Rock units including the Tertiary-age Aquifers east of the Bal-
cones Fault System in central Texas generally dip toward the Gulf
of Mexico. The northern portion of the Carrizo-Wilcox Aquifer is
more complex structurally than it is in its southern extent in exist-
ing Management Areas 1 - 4. The aquifer crops out in two distinct
bands (where the aquifer units are exposed at the surface), one
extending from Management Area 4 at the Trinity River north-
easterly through Henderson, Van Zandt, Rains, Wood, Hopkins,
Franklin, Titus, Morris, Cass, and Bowie Counties; the other,
caused by the Sabine Uplift to the southeast, in Marion, Har-
rison, Gregg, Rusk, Panola, Shelby, Nacogdoches, San Augus-
tine, and Sabine Counties. Between these two outcrop areas lies
the East Texas structural basin, a trough into which sediments of
the aquifer dip from both sides. South of Anderson, Cherokee,
Nacogdoches, San Augustine, and Sabine Counties, the aquifer
dips toward the Gulf Coast. The Queen City Aquifer outcrops
southeast of the western Carrizo-Wilcox outcrop and overlies the
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downdip portion of the Carrizo-Wilcox Aquifer in the East Texas
structural basin. South of Cherokee and Anderson Counties, the
sediments dip to the south. The outcrop of the Sparta Aquifer is
southeast of the outcrop of the Queen City Aquifer and overlies
the downdip portion of the Queen City Aquifer in Houston, Ander-
son, Cherokee, Angelina, and Nacogdoches Counties. The sed-
iments that make up the aquifer dip to the south and southeast to-
ward the Gulf Coast. The outcrop of the Yegua-Jackson Aquifer
occurs south of the outcrop of the Sparta Aquifer. This aquifer
crops out in an east to west direction across Trinity, Angelina,
San Augustine, and Sabine Counties and dips south-southeast
toward the Gulf Coast.

Groundwater Use

Based on 1997 estimated groundwater pumpage data main-
tained by the TWDB, the Carrizo-Wilcox, Queen City, Sparta,
and Yegua-Jackson Aquifers are the primary aquifers utilized
within the adopted GMA. Pumpage of groundwater from the
Carrizo-Wilcox Aquifer alone accounted for greater than 70% of
the total groundwater pumpage in 20 of the 27 counties (An-
derson, Angelina, Camp, Cass, Cherokee, Franklin, Harrison,
Henderson, Hopkins, Morris, Nacogdoches, Panola, Rains,
Rusk, Shelby, Smith, Titus, Upshur, Van Zandt, and Wood)
and greater than 50% of the total groundwater pumpage in two
additional counties, Gregg and Marion. Combined groundwater
pumpage from the Carrizo-Wilcox, Queen City, and Sparta
Aquifers accounted for greater than 95% of the total groundwa-
ter pumpage in all of these counties except for Angelina (87%),
Hopkins (87%), Rains (80%), and Titus (94%).

Significant groundwater pumpage from the Yegua-Jackson
Aquifer occurs in five of the counties in the southern part of the
adopted GMA. The 1997 estimated groundwater pumpage from
the Yegua-Jackson Aquifer in Angelina, Houston, Sabine, San
Augustine, and Trinity Counties accounted for 12%, 43%, 78%,
52%, and 97%, respectively, of the total groundwater pumpage
in these counties. Combined groundwater pumpage from the
Yegua-Jackson Aquifer and the Carrizo-Wilcox, Queen City,
and Sparta Aquifers accounted for greater that 95% of the total
groundwater pumpage in all five of these counties.

Groundwater pumpage from other aquifers delineated by the
TWDB also occurs in the adopted GMA. The 1997 estimated
groundwater pumpage from the Gulf Coast Aquifer accounted for
three percent of the total pumpage in Trinity County. Pumpage
from the Nacatoch Aquifer accounted for 44% and 11% of the
total groundwater pumpage in Bowie and Hopkins Counties, re-
spectively. Pumpage from the Blossom Aquifer accounted for
five percent of the total pumpage in Bowie County.

Regional Assessment of Groundwater Resources

The Carrizo-Wilcox Aquifer is the primary groundwater resource
in the adopted GMA. This aquifer is identified as a major aquifer
by the TWDB because it supplies large quantities of water to a
large area of the state. The Queen City and Sparta Aquifers
are also important groundwater resources in the adopted GMA.
These aquifers are identified by the TWDB as minor aquifers be-
cause they supply large quantities of water in small areas of the
state or small quantities of water in large areas of the state. The
Yegua-Jackson Aquifer has not been delineated by the TWDB to
date; however, this aquifer is also an important resource in the
southern part of the adopted GMA. The Trinity Group Aquifer is
the major aquifer to the northwest, and the Gulf Coast Aquifer is
the major aquifer to the south of the adopted GMA.

The Carrizo-Wilcox, Queen City, Sparta, and Yegua-Jackson
Aquifers are regional aquifers. They extend from the Arkansas
and Louisiana borders into south Texas. The Carrizo-Wilcox
and Yegua-Jackson Aquifers extend to the Rio Grande and
the Queen City and Sparta Aquifers extend into Frio and La
Salle Counties to the south. Both the Carrizo-Wilcox and
Queen City Aquifers underlie Wood and surrounding counties
and the Sparta and Yegua Formation-Jackson Group Aquifers
are regionally and geologically associated with the other two
aquifers. The designation of the GMA by the adopted new rules
delineates an area where regional groundwater management
planning for these overlapping aquifers can be coordinated by
existing and any future groundwater conservation districts.

Although the Nacatoch Aquifer occurs in parts of Bowie, Franklin,
Hopkins, Morris, Rains, and Titus Counties and the Blossom
Aquifer occurs in Bowie County, the Carrizo-Wilcox Aquifer is
the primary major aquifer in this six-county area. The commis-
sion determined that all of the territory in these counties should
be included in the adopted GMA because of the shared primary
major aquifer, but that other counties to the north and west that
do not share the Carrizo-Wilcox Aquifer should not. Regional
groundwater management planning for the Trinity Group Aquifer
and the other minor Cretaceous Aquifers outside of the adopted
GMA would be better accomplished through a separate desig-
nation of a different GMA.

In the adopted GMA, the Gulf Coast Aquifer occurs only in the
extreme southern part of Angelina, Sabine, and Trinity Coun-
ties. Again, the commission determined that all of the territory
in these three counties should be included in the adopted GMA
due to the shared Carrizo-Wilcox major aquifer, but that other
counties to the south should not. Regional groundwater man-
agement planning for the Gulf Coast Aquifer to the south would
be better accomplished through a separate designation of a dif-
ferent GMA.

Adopted Boundaries

The commission considered numerous factors to develop these
rules. The commission considered the purpose of a GMA for
aquifers in Wood and the surrounding counties. This purpose
is to delineate the most suitable area for the management of
groundwater resources. To delineate the GMA, the commission
evaluated the regional nature, extent, and use of the aquifers
shared by Wood and the surrounding counties. The commis-
sion reviewed and evaluated the extent and delineation of the
previously designated GMAs to the south and west for the Car-
rizo-Wilcox Aquifer. The commission also evaluated the extent,
location, and relationship of other major and minor aquifers to
the north and west and to the south of the adopted area and the
extent, location, and relationship of the aquifers within the area.
The commission considered the directions given to the TWDB in
SB 2 to designate GMAs for all of the state’s major and minor
aquifers. The commission also considered other factors such as
political subdivision boundaries because such boundaries are of-
ten recognized and preferred during locally-initiated groundwater
conservation district creation efforts.

Texas Water Code, Chapter 35 provides that to the extent feasi-
ble, boundaries of aquifers shall be considered when designating
GMAs. Chapter 35 also provides that other factors, including the
boundaries of political subdivisions, may be considered. Previ-
ous GMA designations by the commission or its predecessors
have been delineated by hydrological boundaries or by a com-
bination of hydrological and political subdivision (county) bound-
aries. While designating GMAs by hydrological boundaries is
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the preferred practice, political boundary considerations are of-
ten major considerations in establishing groundwater conserva-
tion district boundaries. Generally, the political boundaries pre-
ferred by petitioners or by citizens initiating district creation do
not coincide with hydrogeologic boundaries.

Texas Water Code, Chapter 35 provides that each GMA shall be
designated with the objective of providing the most suitable area
for management of the groundwater resources, and TWC, Chap-
ter 36 provides that groundwater conservation districts are the
state’s preferred method of groundwater management. There
are presently 87 groundwater conservation districts created in
the state; 64 are presently established and the other 23, created
by special Acts of the 77th Legislature, 2001, will require confir-
mation of the voters to be established. Of the 87 districts, the
citizens that have initiated district creation have preferred strict
county boundaries for 68 (78%) of the districts. A combination
of county boundaries and other types of boundaries account for
an additional 12 (14%) of the districts. Therefore, county bound-
aries have been a primary consideration for 92% of all groundwa-
ter conservation districts created to date. Only seven of the 87
(8%) districts were created strictly on hydrological boundaries.
The East Texas Groundwater Management Area (ETGMA) is
adopted to be delineated to include full counties because it is
most likely that these types of boundaries would be recognized
and preferred by citizens in future groundwater conservation dis-
trict creation efforts.

The commission considered the boundaries of major and minor
aquifers, pumpage from aquifers, and political subdivision
boundaries that would facilitate groundwater conservation
district creation in developing the adopted GMA delineation.
The commission determined that the delineated boundaries are
the most suitable boundaries for management of the regional
groundwater resources that occur in the east Texas area.

Of the 27 counties in the GMA, 19 (Anderson, Angelina, Camp,
Cass, Cherokee, Gregg, Harrison, Houston, Marion, Morris,
Nacogdoches, Panola, Rusk, Sabine, San Augustine, Shelby,
Smith, Upshur, and Wood) are entirely underlain or almost
entirely underlain by the Carrizo-Wilcox, Queen City, Sparta, or
Yegua-Jackson Aquifers. The location of the aquifers were the
primary considerations for inclusion of these counties.

In addition to the location of the aquifers, the commission con-
sidered groundwater use in evaluating whether the full extent of
a county should be included in the adopted area. Part of Trinity
County, on the southern boundary of the adopted GMA, is un-
derlain by the Gulf Coast Aquifer. However, the 1997 estimated
groundwater pumpage from the Yegua-Jackson Aquifer in Trinity
County accounted for 97% of the total groundwater use, while
pumpage from the Gulf Coast Aquifer accounted for only three
percent of the total groundwater use. Based on this percentage
of groundwater pumpage, the commission has determined that
all of Trinity County be included within the adopted GMA.

Seven of the northern counties (Henderson, Van Zandt, Rains,
Hopkins, Franklin, Titus, and Bowie) in the adopted GMA are
partially underlain by the Carrizo-Wilcox Aquifer or both the Car-
rizo-Wilcox and Queen City Aquifers and partially underlain by
other aquifers that are primarily located outside of the adopted
area. Again, the commission considered groundwater use in
evaluating whether the full extent of these counties should be
included in the adopted area. In six of the counties (Henderson,
Van Zandt, Rains, Hopkins, Franklin, and Titus), groundwater
pumpage from either the Carrizo-Wilcox Aquifer or both the Car-
rizo-Wilcox and Queen City Aquifers accounted for greater than

80% of the total pumpage and exceeded 95% of the total ground-
water pumpage in Henderson, Van Zandt, and Franklin Counties.
Based on these percentages of groundwater pumpage, the com-
mission has determined that all of these six counties be included
within the adopted GMA.

Bowie County is underlain by one major aquifer, the Carrizo-
Wilcox Aquifer; two minor aquifers, the Nacatoch and Blossom
Aquifers; and other undifferentiated sources. The commission
considered groundwater use in evaluating whether the full extent
of the county should be included in the adopted area. The 1997
TWDB estimated groundwater pumpage data for the county indi-
cated that pumpage from the Carrizo-Wilcox Aquifer accounted
for 38% of the total pumpage. Pumpage from the Nacatoch and
Blossom Aquifers accounted for 44% and five percent, respec-
tively, of the total groundwater pumpage. Groundwater pumpage
from undifferentiated sources, that is not from a major or minor
aquifer specifically identified in the TWDB data set, accounted
for 14% of the total pumpage in the county. Since groundwa-
ter pumpage in Bowie County relies heavily upon both the Car-
rizo-Wilcox and Nacatoch Aquifers, the commission also consid-
ered other issues related to political subdivision boundaries and
groundwater management.

The commission considered three possible GMA delineation
scenarios for Bowie County: 1.) include the full extent of the
county in the GMA; 2.) divide the county hydrologically and only
including the area underlain by the Carrizo-Wilcox Aquifer in the
GMA; or 3.) exclude the full extent of the county from the GMA.

Under the first option, inclusion of all of Bowie County in the
GMA, the area would include the full extent of the regional
Carrizo-Wilcox Aquifer and would recognize boundaries that
are generally preferred in groundwater conservation district
creation efforts. While estimated groundwater pumpage from
the Carrizo-Wilcox Aquifer in Bowie County does not represent
the majority of total pumpage, it does represent a significant
percentage of the pumpage. Including the full county in the GMA
would assure groundwater conservation district coordination if
more than one district is created in the east Texas area. The
disadvantage of full-county inclusion would be the limitation
placed on coordinated management planning for the Nacatoch
Aquifer should a GMA be designated specifically for this minor
aquifer.

The commission considered a second option, dividing Bowie
County hydrogeologically and only including the area underlain
by the Carrizo-Wilcox Aquifer in the GMA. Based on review of
district creations, this option may be problematic for groundwa-
ter conservation district creation. Historically, landowners that
have initiated groundwater conservation district creation efforts,
either under TWC, Chapter 36 or through special law, have pre-
ferred recognizable or politically standing boundaries. If only part
of the county were included in the area, the commission could
not, in response to a landowner district creation petition, create
a district that would include all of the county. Furthermore, the
commission must consider financial information in the proceed-
ings to create a groundwater conservation district. An applica-
tion to create a groundwater conservation district must include
estimates for projected revenue and expense for the proposed
district. If only a portion of the county was included in the area,
it may be likely that there would not be sufficient revenue to fi-
nance district operation and maintenance or that revenue rates
would have to be established at levels that would be unaccept-
able to the voters. Either of these situations would potentially
lead to a proposed district the commission could not create, or a
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proposed district that would likely fail to be confirmed by the vot-
ers. Under this scenario, the only alternative for the creation of a
county-wide groundwater conservation district would be through
special law.

The commission considered a third option, excluding the full ex-
tent of Bowie County from the GMA. This option would not pro-
vide for the most suitable area for management of the Carrizo-
Wilcox Aquifer in east Texas. This option would isolate a single
part of the Carrizo-Wilcox Aquifer from the remaining part of the
regional aquifer, and thus would inhibit coordinated groundwater
management for the regional resource and remove the ability of
a groundwater conservation district to redress the failure of coor-
dinated management with the commission under TWC, §36.108
and §36.3011.

The commission determined that the full extent of Bowie County
should be included in the adopted ETGMA. The commission de-
termined that including the full extent of the county would be ben-
eficial to the citizens of Bowie County should they choose, in the
future, to petition the commission for the creation of a groundwa-
ter conservation district. Furthermore, the inclusion of the county
in the adopted GMA would assure that coordinated management
of the Carrizo-Wilcox Aquifer would be accomplished if such a
district were created either by the commission or by the legisla-
ture.

SECTION BY SECTION DISCUSSION

Adopted new §294.60, Purpose and Scope, provides the
purpose and scope of the adopted rules. The adopted section
provides that the purpose of the rule is to designate the ET-
GMA. The adopted new section reiterates that the rules do not
empower any entity with groundwater management authority;
that designation of a GMA is a prerequisite for the creation of a
groundwater conservation district through the TWC, Chapter 36
landowner petition process; and that groundwater conservation
districts within the management area will be subject to the
management planning provisions of TWC, §36.108.

Adopted new §294.61, Definitions, provides definitions for cer-
tain words and terms. The adopted section is included to clearly
define these words and terms as used in the adopted rules.
The definitions provided for the Carrizo-Wilcox, Queen City, and
Sparta Aquifers are based on previous aquifer-delineation work
of the TWDB (Ashworth, J.B. and Flores, R.R., Texas Water De-
velopment Board Report LP-212, June 1991 and Ashworth, J.B.
and Hopkins, J., Texas Water Development Board Report 395,
November 1995). The definition of the Yegua-Jackson Aquifer
is based on ongoing aquifer evaluation work of the TWDB and
previously published TWDB reports (Anders, R.B., Texas Wa-
ter Development Board Report 37, January 1967 and Guyton,
W.F. and Associates, Texas Water Development Board Report
110, March 1970). Groundwater management area is given the
same definition as provided by TWC, §35.002(11). The defini-
tion of other aquifers identifies additional groundwater resources
that are located in the adopted GMA.

Adopted new §294.62, Designation of East Texas Groundwater
Management Area (ETGMA), provides for the designation of the
ETGMA and provides that the area is designated for the manage-
ment of the Carrizo-Wilcox Aquifer, Queen City Aquifer, Sparta
Aquifer, Yegua-Jackson Aquifer, and other aquifers.

Adopted new §294.63, Boundaries, provides the boundaries for
the ETGMA. The ETGMA will have boundaries that are cotermi-
nous with, that is having the same boundaries, and include all ter-
ritory within Anderson, Angelina, Bowie, Camp, Cass, Cherokee,

Franklin, Gregg, Harrison, Henderson, Hopkins, Houston, Mar-
ion, Morris, Nacogdoches, Panola, Rains, Rusk, Sabine, San
Augustine, Shelby, Smith, Titus, Trinity, Upshur, Van Zandt, and
Wood Counties.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined the rulemaking is not subject to
§2001.0225 because it does not meet the definition of a "major
environmental rule." "A major environmental rule" means a
rule, the specific intent of which, is to protect the environment
or reduce risks to human health from environmental exposure
and that may adversely affect in a material way the economy,
a sector of the economy, productivity, competition, jobs, the
environment, or the public health and safety of the state or a
section of the state. While the purpose of the rules is ultimately,
if a groundwater conservation district is created, to promote
coordination of groundwater management within the area which
could provide protection to the environment, the rules do not
adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or
the public health and safety of the state or a section of the state.
The designation of a GMA in itself does not have any regulatory
effect. The subsequent creation of a groundwater conservation
district within the GMA would have a regulatory effect.

The commission solicited comments on the draft regulatory im-
pact analysis determination. No comments were received on the
draft regulatory impact analysis determination.

TAKINGS IMPACT ASSESSMENT

The commission conducted a takings impact assessment for this
rule under Texas Government Code, §2007.043, the Texas Pri-
vate Real Property Rights Preservation Act. This rulemaking is
intended to designate an area as a GMA under TWC, §35.004.
This section provides that pursuant to a petition filed and ac-
cepted by the commission before September 1, 2001, the com-
mission can designate by rule GMAs to provide the most suit-
able area for the management of groundwater. This rulemaking
does not impact any person’s private real property because the
designation of a GMA does not, in itself, lead to any regulatory
requirements on the land in the area.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM (CMP)

The commission reviewed the rulemaking and found that it is nei-
ther identified in the Coastal Coordination Act Implementation
Rules, 31 TAC §505.11, relating to Actions and Rules Subject to
the Texas Coastal Management Program nor does it affect any
action or authorization identified in §505.11. This rulemaking
concerns only the designation of a GMA. Therefore, the rule-
making is not subject to the CMP.

The commission solicited comments on the consistency deter-
mination. No comments were received on the consistency de-
termination.

HEARING AND COMMENTERS

The proposed rules were published in the October 26, 2001, is-
sue of the Texas Register (26 TexReg 8489). The commission
held three public hearings on this rulemaking. The first two hear-
ings were on November 12, 2001 in Quitman and Tyler. The third
hearing was in Nacogdoches on November 13, 2001. The com-
ment period closed on December 10, 2001.
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A total of 15 commenters provided comments on the pro-
posed rules: C. Miller Water Well Drilling Company (MWWD);
Mr. George Campbell, Chairman, Regional Water Planning
Group I (RWPG I); Cypress Springs Water Supply Corporation
(CSWSC); Fair Management (FM); Greater Lake Palestine
Council (GLPC); Mr. J. C. Hughes, City Manager, City of Nacog-
doches (City of Nacogdoches); the Honorable Sue Kennedy,
County Judge, Nacogdoches County; Larry’s Water Well Drilling
(LWWD); Northeast Territory Management (NTM); Northeast
Texas Municipal Water District (NTMWD); Smith County Water
District No. 1 (SCWD#1); the Honorable Jerry Yost, former
Texas State Representative; and three individuals.

Of these, two individuals and GLPC commented that they were
generally in favor of the proposal. One individual, FM, CSWSC,
NTMWD, the Honorable Jerry Yost, SCWD#1, LWWD, the Hon-
orable Sue Kennedy, RWPG I, and the City of Nacogdoches pro-
vided general comments, but did not comment in favor of, or in
opposition to the proposal. These commenters did not suggest
any changes. MWWD and NTM commented that they were gen-
erally opposed to the proposal but did not suggest any changes.

RESPONSE TO COMMENTS

Many comments were related to the creation, management,
or decision making of a groundwater conservation district or
the designation of a priority groundwater management area
(PGMA). The commission attributes most of these comments
to confusion between the designation of a GMA, which is the
subject of this rulemaking, and the designation of a PGMA
and/or the creation of a groundwater conservation district which
are separate processes and are not part of this rulemaking.
The commission further emphasizes that the designation of the
ETGMA by these adopted sections does not create a ground-
water conservation district, force the creation of a groundwater
conservation district, or designate or set a path to designate a
PGMA.

Comment

FM, from Smith County, commented that it was opposed to the
formation of a groundwater conservation district by the proposal.
FM also noted that "the formation of the proposed district" by the
proposal was contrary to, and circumvented the direction of the
legislature as set forth in SB 1. NTM commented it was strongly
opposed to the proposed rules because they basically created
another taxing entity. LWWD was opposed to groundwater con-
servation district well spacing rules that would be more restric-
tive than state standards. MWWD commented that the benefits
versus the burden of groundwater management and creation of
a groundwater conservation district should be answered before
any are created.

Response

The commission acknowledges these comments and responds
that these sections designate a GMA. They do not create a
groundwater conservation district. The commission cannot
on its own motion, create a groundwater conservation district
or require a groundwater conservation district be created in a
GMA. Landowners would have to petition the commission under
TWC, Chapter 36 or pursue special law through the legislative
process to create a groundwater conservation district, or petition
an existing groundwater conservation district to be added to the
district. No change has been made to the rules as a result of
these comments.

Comment

CSWSC and NTMWD, water providers in Franklin, Wood,
Hopkins, and Titus Counties and Camp, Cass, Gregg, Harrison,
Marion, Morris, and Upshur Counties, respectively, and MWWD
commented on concerns about the potential cost of groundwa-
ter conservation districts in the proposed ETGMA. The water
providers commented on the varying reliance on surface water
and groundwater throughout the proposed ETGMA and noted
that the cost to fund the operational expenses of a groundwater
conservation district could vary greatly because of the different
levels of dependence. Both commented that the designation
of the proposed ETGMA would not limit the financial options
available to potential groundwater conservation districts. The
water suppliers noted they would be opposed to the proposed
rules if they would cause groundwater conservation districts to
sustain additional cost or suffer other financial consequences.

Response

The commission acknowledges these comments and responds
that designation of the ETGMA by these sections will not limit fi-
nancial options available to potential groundwater conservation
districts or cause future districts to suffer additional costs or fi-
nancial consequences. (See previous response to comments.)
No change has been made to the rules as a result of these com-
ments.

Comment

Judge Kennedy, RWPG I, and the City of Nacogdoches com-
mented that the recent creation of the Pineywoods Groundwa-
ter Conservation District in Angelina and Nacogdoches Counties
had been overwhelmingly supported at the local level to man-
age groundwater resources in the area. Judge Kennedy noted
the new district did not want to have too many restrictions placed
upon it for continuing to work with other counties in the area to
preserve groundwater resources. RWPG I made similar com-
ments about the recent creation of the Neches and Trinity Val-
leys Groundwater Conservation District in Anderson, Hender-
son, and Cherokee Counties. The City of Nacogdoches com-
mented that local efforts have worked hard to control their own
groundwater management destiny, and its destiny should not be
controlled from Wood County.

Response

The commission agrees with these comments and recognizes
that groundwater management is accomplished by groundwater
conservation districts. (See previous response to comments.)
The commission notes that TWC, Chapter 36 is structured so
that each groundwater conservation district is authorized to de-
velop and adopt the programs and rules that will be applicable
and acceptable for groundwater management for that district.
The commission notes that under Chapter 36, groundwater con-
servation districts are governed by locally elected boards of di-
rectors who are responsible, through a public forum, for adopting
the policies, plans, and rules for the district.

The commission notes that designation of the ETGMA by these
sections does not authorize or empower any groundwater con-
servation district or county to dictate groundwater management
to any other such entity. Groundwater conservation districts
within a common GMA are required to forward of copy of their
certified groundwater management plans to other districts in
the GMA. The level of groundwater management coordination
within a GMA is determined by the groundwater conservation
districts within the area. Texas Water Code, §36.108 provides
that a groundwater conservation district with just cause may
request an inquiry by the commission into another district’s plan
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implementation and sets a high threshold for such commission
review. However, no groundwater conservation district can
exercise groundwater management authority or control over
another district. No change has been made to the rules as a
result of these comments.

Comment

CSWSC and NTMWD commented that the local area should re-
main in a position of control to determine whether or when to
form a groundwater conservation district and noted that the des-
ignation of the ETGMA would not alter the rights of the local ar-
eas to make such decisions. CSWSC, NTMWD, and RWPG I
commented that they would be opposed to the proposed rules
if they would limit local control or decisions to form a groundwa-
ter conservation district. Similarly, former Rep. Yost commented
that local concerns and interests should control their own destiny.
Judge Kennedy commented on the importance of local, regional,
and state partnerships in managing groundwater but stressed
the importance of addressing groundwater management issues
at the local level. RWPG I noted that there were counties within
its area (Smith, part of Trinity, Shelby, Sabine, San Augustine,
Rusk, Panola, and Houston) that have not had the opportunity
or are not aware of what may need to be done with respect to
groundwater management. RWPG I commented that citizens
of counties without a groundwater conservation district should
have a choice to participate either as individual counties or col-
lectively as multiple counties and should have a choice on how
local groundwater conservation districts are structured and au-
thorized.

Response

The commission agrees with these comments and acknowl-
edges that TWC, Chapter 36 is structured to ensure local control
in making groundwater management decisions. The delineation
and designation of the ETGMA by these sections do not force or
compel any county or counties to create a groundwater conser-
vation district. However, the commission notes that designation
of the ETGMA by these sections will facilitate the creation of a
groundwater conservation district if pursued through landowner
petition--local initiative process. No change has been made to
the rules as a result of these comments.

Comment

CSWSC and NTMWD commented that local decisions to form
groundwater conservation districts is limited by the commission
in PGMAs. The water providers commented that if the proposed
ETGMA becomes a PGMA, then the commission has statutory
directives to be involved and to potentially assert involuntary
management by creation or annexation of a groundwater con-
servation district. Former Rep. Yost commented that the com-
mission could designate an area as a PGMA which could trigger
a series of events leading to the creation of a groundwater con-
servation district that would not be ratified by the citizens.

Response

The commission responds that these adopted rules only des-
ignate a GMA, they do not designate a PGMA. Designation of
a PGMA is a separate and statutorily different procedure. The
commission disagrees that local decisions to form groundwater
conservation districts is limited by the commission in a PGMA.
The procedure for PGMA designation is to identify, study,
and delineate areas of the state that are experiencing or are
expected to experience critical groundwater problems within

a 25-year planning horizon, and to recommend groundwa-
ter management strategies to address the identified critical
groundwater problems. Texas Water Code, Chapter 35 requires
significant stakeholder involvement, an evidentiary hearing, and
educational programming in the PGMA designation process.
After a PGMA has been designated, the statute requires educa-
tional programming fostered by county commissioner-appointed
steering committees and provides up to a two-year time frame
for local decision making regarding creation of a groundwater
conservation district or addition of the PGMA to an existing
groundwater conservation district. The commission is mandated
to establish groundwater conservation districts in designated
PGMAs only if it finds that such districts are necessary and
critical groundwater management decisions are disregarded at
the local level. No change has been made to the rules as a
result of these comments.

Comment

Former Rep. Yost commented that designation of the ETGMA
would not prevent the commission from later designating the
area as a PGMA, at which time the state would take control and
local groundwater management options would be lost. Former
Rep. Yost commented that the State of Texas does not control
groundwater unless a PGMA is designated.

Response

The commission agrees that designation of the ETGMA would
not prevent the commission from later designating the area as
a PGMA. However, the commission notes such a PGMA desig-
nation would have to occur through a separate statutory process
as outlined in the previous response. The commission disagrees
that the state controls groundwater once a PGMA is designated.
The commission has no statutory authority to directly or indi-
rectly manage groundwater resources. Groundwater manage-
ment is accomplished at the local level by groundwater conser-
vation districts. Even if the commission were required to create
a groundwater conservation district in a PGMA because local
groundwater management decisions have not been made to ad-
dress identified critical groundwater problems, TWC, Chapter 35
requires county commissioners courts to appoint temporary di-
rectors for the district, and the subsequent district directors would
be elected. It is this local board of directors that would develop
and adopt the policies, plans, and rules for the district to manage
groundwater resources, and not the state. No change has been
made to the rules as a result of these comments.

Comment

An individual from Rusk County commented that many oil wells
in the East Texas Oil Field were not completed with surface cas-
ing extending below the base of the Carrizo-Wilcox Aquifer. He
noted that insufficient plugging of such wells allows for contami-
nation by the co-mingling of fresh groundwater with groundwater
from poorer-quality zones. He recognized the authority, juris-
diction, and rules of the Railroad Commission of Texas (RCT)
and requested the commission to assist landowners in protect-
ing groundwater supplies.

Response

The commission acknowledges this comment regarding the pro-
tection of groundwater resources. As noted by the commentor,
the protection of groundwater quality for oil, gas, and other min-
eral exploration activities is the responsibility of the RCT. The
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commission assists the RCT by providing letters of recommen-
dation as to the occurrence and depth of usable-quality ground-
water in conjunction with approval of various activities regulated
by the RCT. These activities include underground injection of oil
and gas wastes, plugging and testing of inactive wells, and ex-
ploration and productions of oil, gas, and other minerals. The
commission historically provides over 10,000 such surface cas-
ing recommendations annually to the RCT and the energy in-
dustry. These recommendations are available to the public upon
request. No change has been made to the rules as a result of
this comment.

Comment

An individual from Cherokee County supported establishment
of the proposed ETGMA, noted the importance and need for
water conservation education and prevention of waste of water
resources, and supported the eventual establishment of a
groundwater conservation district. A second individual from
Smith County supported the proposal. This individual favored
doing everything within her power to protect groundwater
resources and supported local decision making by landowners
on groundwater management issues. SCWD#1 did not com-
ment for, or against the proposal but supported the eventual
formation of a groundwater conservation district to protect the
groundwater resources of the area. GLPC from Anderson,
Cherokee, Henderson, and Smith Counties commented that
they supported the proposal and supported the recent creation
and confirmation of the Neches and Trinity Valleys Groundwater
Conservation District.

Response

The commission acknowledges these comments. The commis-
sion notes that TWC, §36.0015 provides that groundwater con-
servation districts are the state’s preferred method of ground-
water management. Through the authority vested to such dis-
tricts, groundwater conservation, protection, waste prevention,
and educational outreach programs are developed and imple-
mented through local groundwater management decision mak-
ing. No change has been made to the rules as a result of these
comments.

Comment

RWPG I commented that the proposed rules state that a GMA is
necessary for the creation of a groundwater conservation district,
but the commission should clarify that other methods of ground-
water conservation district creation are available.

Response

The commission recognizes this comment and notes that
§294.60(b) states: "A groundwater management area is a pre-
requisite for the creation of a groundwater conservation district
through the TWC, Chapter 36 landowner petition process." The
commission may not administratively create a groundwater
conservation district if it is not within a GMA (TWC, §36.012(c)).
Groundwater conservation districts may also be created by the
legislature and territory may be added to existing groundwater
conservation districts by petition processes. However, both of
these types of groundwater conservation district creation are
outside of the commissions jurisdiction and therefore reference
to these creation options should not be included the commission
rules. No changes to the rule were made in response to this
comment.

Comment

Judge Kennedy, RWPG I, and the City of Nacogdoches com-
mented that a petition came out of a single county but resulted
in the 27-county proposal. The City of Nacogdoches commented
this was disturbing because of locally initiated efforts spanning
two years to take action in Nacogdoches and Angelina Counties
to manage groundwater resources. Judge Kennedy, RWPG I,
and the City of Nacogdoches commented that the proposed ET-
GMA may be too large and questioned whether the commission
had taken an action upon itself that was greater than requested
of the petitioners. They questioned why input was not sought
from the other counties.

Response

The commission responds that it is required to delineate a GMA
with the objective of providing the most suitable area for the
management of groundwater resources (TWC §35.004(a)). The
commission considered the available information relating to the
geology and groundwater resources of the area, and determined
that a GMA in Wood County alone would not meet this objective.
The commission believes that the most suitable area for man-
agement of groundwater resources is the 27-county area which
the commission is designating as a GMA. The reasons for this
analysis is discussed in detail in this preamble under the head-
ings: "General Stratigraphy," "Geologic Controls," "Groundwater
Use," and "Regional Assessment of Groundwater Resources."

The commission, through the publication of the proposal, did
seek comment and input from the public. The commission pub-
lished this proposed GMA in the Texas Register as a rulemaking
under the APA. The commission requested public comment on
the proposal, providing an opportunity for any interested person
to provide comment on the extent of the GMA. The standard no-
tification for such rule projects is to accept public comments for a
30-day period; however, the commission decided to accept pub-
lic comments for a 45-day period for this proposal. Under the
rulemaking provisions of the APA, the commission has the op-
tion to hold a public hearing in Austin if requested by 25 or more
individuals. For this proposal, the commission decided without
receiving any formal requests, to hold three public hearings in
the area affected by the rulemaking. The commission sent press
releases that contained all the pertinent data regarding the hear-
ings, location for obtaining the proposal, and information on how
to provide comments to the newspapers, mayors, and county
judges in the area. The commission also sent press releases to
all newspapers, radio stations, and television stations in every
county that might be affected by the proposal and to the State
Senators and Representatives from the area. No change has
been made to the rules as a result of these comments.

Comment

Judge Kennedy commented that state law governing groundwa-
ter management has expanded the authorities of state agencies
at the expense of local areas over the last few legislative ses-
sions. The City of Nacogdoches and RWPG I commented that
future legislation could take the proposed ETGMA and create
a new set of rules that may supercede local decision-making
actions that have already been taken. Former Rep. Yost com-
mented that residents should be cautious and aware of future
legislation and commission rules and how such future actions
may affect "groundwater rights".

Response

The commission disagrees that state law has expanded
groundwater authority of state agencies at the expense of local
residents. Texas Water Code, Chapter 36 contemplates local
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management of groundwater in that landowners may petition
the commission for creation of a groundwater conservation
district in a GMA. Landowners may also go to the legislature to
create a district by special law with the powers they believe are
most relevant to the area. These districts, not the commission,
are authorized and responsible for managing groundwater
resources within their boundaries. The commission agrees that
laws can change in the future. If the laws are changed, the
commission rules will be changed to reflect those new laws.
However, no change has been made to the rules as a result of
these comments.

Comment

MWWD commented it was opposed to the development of the
proposed ETGMA for a number of reasons. MWWD noted that
Ozarka Natural Spring Water Company (Ozarka) had proposed
developing well sites in Wood County and that this proposed
groundwater production was perceived as exploitation by many
citizens. MWWD commented that this proposed activity made
citizens aware of groundwater management options and led to
the petition for the GMA.

Response

The commission responds that it cannot consider the reason
landowners petition for the designation of a GMA. It is required by
TWC, Chapter 35, to consider the February 8, 2001 landowner
petition and the evidence prepared by the executive director for
the designation of the GMA. The petition was found to meet the
requirements of TWC, §35.005 (Pre-SB 2) and §294.22, which
provide for the landowner petition process for the designation of a
GMA. Additionally, SB 2 transfers the jurisdiction for the designa-
tion of all future GMAs to the TWDB. Senate Bill 2 mandates that
the TWDB designate GMAs for all of the state’s major and minor
aquifers by September 1, 2003. No change has been made to
the rules as a result of these comments.

Comment

MWWD commented that the proposed Ozarka well sites would
be completed in the Sparta Aquifer. MWWD commented that
the Sparta Aquifer locally occupies topographic highs in Wood
County; was recharged by precipitation; and was discharged by
wells, springs, and evaporation. MWWD commented that the
Sparta Aquifer does not cover the entire northeast Texas area.
MWWD commented that the Sparta Aquifer was a water-table
aquifer, not an artesian aquifer.

Response

The commission agrees that the Sparta Aquifer occupies topo-
graphic highs in Wood County; is recharged by precipitation; and
is discharged by wells, springs, and evaporation. The commis-
sion agrees that the Sparta Aquifer does not cover the entire
northeast Texas area. (See analysis in this preamble under the
headings: "General Stratigraphy," "Geologic Controls," and "Re-
gional Assessment of Groundwater Resources.") However, the
commission disagrees that the Sparta Aquifer is solely a wa-
ter-table aquifer. The Sparta Aquifer is an unconfined aquifer in
areas, both locally and regionally, where the Tertiary-age Sparta
Formation of the Claiborne Group is exposed at the surface. In
areas, both locally and regionally, where the Sparta Formation
is overlain by confining sediments or geologic units, the Sparta
Aquifer is artesian. As discussed earlier in the preamble, the
Sparta Aquifer is also an important groundwater resource within
the geographic area contained in the adopted GMA and to leave

this resource out of the area would not facilitate the compre-
hensive management of groundwater resources within the area.
The designation of the GMA by the adopted new rules delineates
an area where regional groundwater management planning for
these overlapping aquifers can be coordinated by existing and
any future groundwater conservation districts. No change has
been made to the rules as a result of these comments.

Comment

MWWD commented that the Sparta Aquifer does not offer
recharge to the Carrizo-Wilcox Aquifer. LWWD did not comment
for or against the proposed rules, but did comment that there
was little migration of water between the different aquifers.
LWWD also commented that the recharge zones of the Car-
rizo-Wilcox Aquifer were distant to the "main part" of the aquifer.

Response

The commission agrees that the recharge zones of the Car-
rizo-Wilcox Aquifer can be distant from the artesian portion of the
aquifer in and on the flanks of the East Texas structural basin.
Precipitation primarily recharges the aquifer in areas where it
crops out to the northeast and west of the East Texas structural
basin. The commission partially agrees with the comments re-
lated to the movement of water between the aquifers. The com-
mission notes that the Weches Formation of the Claiborne Group
acts as a restrictive barrier between the Sparta Aquifer and the
underlying Queen City Aquifer and the Reklaw Formation of the
Claiborne Group acts as a restrictive barrier between the Queen
City Aquifer and the underlying Carrizo-Wilcox Aquifer. How-
ever, existing data are not sufficient to quantify the movement
or volume of water that migrates between the aquifers. The
Queen City and Sparta Aquifers are also important groundwater
resources within the geographic area contained in the adopted
GMA and to leave these resources out of the area would not facil-
itate the comprehensive management of groundwater resource
within the area. The designation of the GMA by the adopted new
rules delineates an area where regional groundwater manage-
ment planning for these overlapping aquifers can be coordinated
by existing and any future groundwater conservation districts. No
change has been made to the rules as a result of these com-
ments.

Comment

MWWD noted that the Carrizo-Wilcox Aquifer was not a high-pro-
ducing aquifer in any one location and it was unusual to find
a Carrizo-Wilcox well that could produce over 400 gallons per
minute in northeast Texas. MWWD noted that irrigation agricul-
ture was not economically feasible in Wood County because the
aquifer could not support such activity. MWWD commented that
it would be uneconomical for Dallas or any other large municipal-
ity to transport groundwater out of the area because the aquifers
would not yield water fast enough. MWWD commented that the
aquifers would not be attractive for exploitation because pump-
ing cost and well construction cost are too high.

Response

The commission disagrees with these comments and responds
that existing data shows significant use is already being made of
the groundwater resources in the ETGMA. Significant pumpage
from the aquifers provides groundwater for various uses both lo-
cally and regionally. The commission must only consider what
is the best area for the management of groundwater resources
when designating a GMA, not whether some wells produce or do
not produce large amounts of water, the feasibility for irrigated
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agriculture, groundwater pumpage costs, or the economics of
utilizing groundwater supplies. The purpose of the adopted rule-
making is to provide the most suitable boundary for the manage-
ment of the groundwater resources. Groundwater conservation
districts that are located in a common GMA are required under
TWC, §36.108 to coordinate groundwater management planning
for conservation of the common groundwater resources. The
designation would facilitate joint management planning among
groundwater conservation districts that share the same aquifers.
Also, a GMA is a prerequisite for the creation of a groundwater
conservation district through the TWC, Chapter 36 landowner
petition process. No change has been made to the rules as a
result of these comments.

STATUTORY AUTHORITY

The new sections are adopted under TWC, §5.012, which pro-
vides that the commission is the agency responsible for imple-
menting the constitution and laws of the state relating to conser-
vation of natural resources and protection of the environment;
§5.013, which establishes the commission’s authority over var-
ious statutory programs; §5.103 and §5.105, which establish
the commission’s general authority to adopt rules; and §35.004,
which gives the commission authority to designate GMAs after
September 1, 2001 if a petition has been filed and accepted prior
to the date.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,

2002.

TRD-200200958
Stephanie Bergeron
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: March 7, 2002
Proposal publication date: October 26, 2001
For further information, please call: (512) 239-6087

♦ ♦ ♦
CHAPTER 321. CONTROL OF CERTAIN
ACTIVITIES BY RULE
SUBCHAPTER B. CONCENTRATED ANIMAL
FEEDING OPERATIONS
30 TAC §§321.32 - 321.35, 321.39, 321.48, 321.49

The Texas Natural Resource Conservation Commission
(TNRCC or commission) adopts amendments to §321.32,
Definitions; §321.33, Applicability; §321.34, Procedures for
Making Application for an Individual Permit; §321.35, Proce-
dures for Making Application for Registration; §321.39, Pollution
Prevention Plans; and new §321.48, Regulation of Certain
Dairy Concentrated Animal Feeding Operations (CAFOs); and
§321.49, Dairy Waste Application Field Soil Sampling and
Testing. Sections 321.32 - 321.35, 321.39, 321.48, and 321.49
are adopted with changes to the proposed text as published in
the September 28, 2001 issue of the Texas Register (26 TexReg
7482).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

The primary purpose of the adopted amendments and new sec-
tions is to implement the following legislation from the 77th Legis-
lature, 2001: House Bill (HB) 2912, an act relating to the continu-
ation and functions of the Texas Natural Resource Conservation
Commission; providing penalties, Article 12, Regulation of Cer-
tain Animal Feeding Operations; Senate Bill (SB) 2, an act relat-
ing to the development and management of the water resources
of the state, including the ratification of the creation of certain
groundwater conservation districts; providing penalties, Article
8, Concentrated Animal Feeding Operations; and SB 1339, an
act relating to requiring owners or operators of poultry facilities
to implement and maintain certified water quality management
plans.

House Bill 2912, Article 12, added Texas Water Code (TWC),
Chapter 26, Subchapter L, relating to Protection of Certain Wa-
tersheds, which regulates certain CAFO wastes and sets forth
waste application field soil sampling and testing requirements.
Senate Bill 2, Article 8, amended TWC, §26.0286, relating to
Procedures Applicable to Permits for Certain Concentrated Ani-
mal Feeding Operations, which establishes the requirement that
the TNRCC process an application for authorization to construct
or operate any CAFO located in the protection zone of a sole-
source surface drinking water supply as an application for an in-
dividual permit. Senate Bill 1339, §3, basically exempts certain
poultry operations from the commission’s CAFO rules.

The adoption also includes grammatical revisions to conform
with Texas Register style requirements and other administrative
revisions to all sections.

SECTION BY SECTION DISCUSSION

Adopted §321.32 is amended to define, in a manner consis-
tent with HB 2912 and SB 2, the terms "historical waste appli-
cation field" under paragraph (16); "major sole-source impair-
ment zone" under paragraph (21); "new CAFO" under paragraph
(23); "protection zone" under paragraph (33); and "sole-source
surface drinking water supply" under paragraph (37), which has
been renumbered from the proposed paragraph (38). In addition,
the acronym "NRCS" has been added under paragraph (22) af-
ter Natural Resources Conservation Service. "25-year, 24-hour
rainfall event/25-year event" has been renumbered as paragraph
(38), to adopt the definitions in alphabetical order.

Adopted §321.33 is amended to add the phrase "including all
poultry operations as described in TWC, §26.302" in subsection
(d) in order to implement requirements of under SB 1339. This
implements the aforementioned statute by conditionally exclud-
ing certain poultry operations from the CAFO requirements of
this subchapter. Section 321.33 is also amended to add new
subsections relating to applicability of certain requirements
under Chapter 321, Subchapter B. Under §321.33(q), the ap-
plicability statement states that §321.48, Regulation of Certain
Dairy Concentrated Animal Feeding Operations (CAFOs) and
§321.49, Dairy Waste Application Field Soil Sampling and
Testing, apply to a feeding operation confining cattle that have
been or may be used for dairy purposes, or otherwise associ-
ated with a dairy, including cows, calves, and bulls, in a major
sole-source impairment zone, as defined in §321.32. Under
§321.33(r), CAFOs located or proposed to be located within the
protection zone of a sole-source surface drinking water supply
must obtain authorization to construct or operate through the
individual permit process and the individual permit application
must be filed by the owner or operator for any new permit or
for any major amendment or renewal of an existing permit.
Under §321.33(s), the commission is required to process an
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application for a CAFO located or proposed to be located within
the protection zone of a sole-source surface drinking water
supply as an individual permit under TWC, §26.028, relating
to Action on Application, subject to the procedures provided
by TWC, Chapter 5, Subchapter M, relating to Environmental
Permitting Procedures. The individual permit requirement is
triggered if, on the date the executive director (ED) determines
that the application is administratively complete, any part of
any pen, lot, pond, or other type of control or retention facility
or structure of the CAFO is located in the protection zone of a
sole-source surface drinking water supply.

Adopted §321.34(a) contains only grammatical revisions to con-
form with Texas Register style requirements and other adminis-
trative revisions.

Adopted §321.35(c) is amended to add an exception to the sen-
tence which allows certain facilities to apply for a state-only reg-
istration, or transfer from an individual permit to a registration.
Because the CAFOs regulated under §321.48 must obtain an
individual permit, the phrase "Except as provided in §321.33(r)
of this title (relating to Applicability) and §321.48 of this title (re-
lating to Regulation of Certain Dairy Concentrated Animal Feed-
ing Operations," is added at the beginning of the aforementioned
sentence. Section 321.35(c) is also amended to add paragraphs
(14) and (15), which require applications for CAFOs confining
cattle that have been or may be used for dairy purposes, or other-
wise associated with a dairy, to include documentation showing
whether or not they are located in a major sole-source impair-
ment zone or a protection zone of a sole-source surface drinking
water supply.

Adopted §321.39(f)(28)(G) is amended to add the opening
phrase "Except as provided under §321.49 of this title (relating
to Dairy Waste Application Field Soil Sampling and Testing);"
add the phrase "an employee of the" prior to "NRCS"; add the
phrase "a nutrient management specialist certified by NRCS";
change "Texas Agricultural Extension Service" to "Texas Coop-
erative Extension"; and insert the phrase "after approval by the
executive director based on a determination by the executive
director that another person or entity identified in this subpara-
graph cannot develop the plan in a timely manner" at the end
of the first sentence. The last sentence in this subparagraph is
amended to read as follows: "The CAFO operator shall ensure
that the nutrient utilization plan, at a minimum, evaluates and
addresses the following factors to assure that the beneficial use
of manure is conducted in a manner that prevents phosphorus
impacts to water quality:".

Adopted new §321.48 addresses the regulation of new CAFOs
and CAFOs increasing the number of animals confined under
an existing operation that are feeding operations confining cat-
tle that have been or may be used for dairy purposes, or other-
wise associated with a dairy, including cows, calves, and bulls,
in a major sole-source impairment zone. Because adopted sub-
section (a) clearly limits the applicability of this section to dairy
CAFOs in a major sole-source impairment zone, all superfluous
occurrences of the word "dairy" have been removed from the pro-
posed text, under subsections (a) and (b). Adopted subsection
(a) also has been reformatted for clarity. Subsection (b) requires
an owner or operator of such a CAFO to submit a permit appli-
cation and obtain a new or amended individual permit prior to
constructing or operating the new CAFO or increasing the num-
ber of confined animals. Subsection (c) states that nothing in

this section limits the commission’s authority to include in an in-
dividual or general permit under this subchapter provisions nec-
essary to protect a water resource in this state. Subsection (d)
sets out permit requirements, by stating that any permit to which
this section applies must, at a minimum, provide for management
and disposal of waste in accordance with Chapter 321, Subchap-
ter B. The permit must also require that 100% of the collectible
manure produced by the additional animals in confinement at
an expanded operation or all of the animals in confinement at a
new operation must be: beneficially used outside of the water-
shed; disposed of in landfills outside of the watershed, subject to
commission rules relating to industrial solid waste; delivered to a
composting facility approved by the ED; put to another beneficial
use approved by the ED; or applied in certain alternative ways as
set out in the rule. If applied, the manure application must meet
any combination of three sets of requirements or options. The
first option is that if it is applied to a waste application field that
is not a historical waste application field owned or controlled by
the owner of the CAFO, then it must be applied in accordance
with the requirements of §321.39, relating to Pollution Preven-
tion Plans, and §321.40, relating to Best Management Practices.
The other options involve application to a historical waste appli-
cation field that is owned or operated by the owner or operator
of the CAFO, as follows: Option 2.) if the soil has 200 parts per
million (ppm) or less extractable phosphorus in the soil, then it
must be applied in accordance with the aforementioned pollution
prevention plan and best management practice requirements;
and Option 3.) if the soil has more than 200 ppm extractable
phosphorus, it must be applied in accordance with a detailed
nutrient utilization plan (NUP) approved by the ED which, at a
minimum, meets the requirements of §321.39(f)(28)(G). Under
adopted §321.48(d)(2)(E)(i) and (ii), the redundant and unnec-
essary phrase "pollution prevention plan" has been deleted from
the proposed text. Under adopted §321.48(d)(E)(iii), the word
"then" has been corrected to "than."

Under adopted §321.48(e), the detailed NUP required under
§321.48(d) must be developed by: an employee of the United
States Department of Agriculture’s Natural Resources Con-
servation Service (NRCS); a nutrient management specialist
certified by the United States Department of Agriculture’s
NRCS; the Texas State Soil and Water Conservation Board; the
Texas Cooperative Extension; an agronomist or soil scientist
on the full-time staff of an accredited university located in this
state; or a professional agronomist or soil scientist certified by
the American Society of Agronomy after approval by the ED
based on a determination by the ED that another person or
entity listed as the first five options cannot develop the plan in
a timely manner.

Adopted new §321.49 relates to dairy waste application field soil
sampling and testing, and applies to CAFOs that are feeding
operations confining cattle that have been or may be used for
dairy purposes, or otherwise associated with a dairy, including
cows, calves, and bulls, in a major sole source impairment zone,
as defined in §321.32. Because adopted subsection (a) clearly
limits the applicability of this section to dairy CAFOs in a ma-
jor sole-source impairment zone, all superfluous occurrences of
the word "dairy" have been removed from the proposed text,
under subsections (a) - (c). Under adopted subsection (b), for
new CAFOs or CAFOs increasing the number of animals, the
waste application field soil sampling and testing requirements
must be implemented concurrently with the next required an-
nual soil sampling date established in the pollution prevention
plan. Subsection (c) requires existing CAFOs not increasing
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the number of animals to implement these requirements con-
currently with the next required annual soil sampling date es-
tablished in the pollution prevention plan, beginning six months
after the effective date of this adoption. Adopted §321.49(d) re-
quires the CAFO operator to contract with a person described in
§321.48(e), who is approved by the ED, to collect one or more
representative composite soil samples from each waste applica-
tion field, including each historical waste application field, to en-
sure compliance with subsection (f) of this section, and requires
the CAFO operator to have sampling under subsection (d)(1) of
this section performed in accordance with the requirements of
§321.39 not less often than once every 12 months, in accordance
with the procedures in §321.39(f)(28)(A) - (D). Under adopted
§321.49(d)(2), the redundant and unnecessary phrase "pollution
prevention plan" has been deleted from the proposed text. Un-
der adopted subsection (e), the CAFO operator shall ensure that
each sample collected under subsection (d) is tested in accor-
dance with the applicable requirements of §321.39(f)(28)(A) - (F)
and be tested for any other nutrient designated by the ED. Under
subsection (f), the CAFO operator shall ensure that the analyt-
ical results from the testing performed under subsection (e) of
this section are submitted to the ED and that a copy is submit-
ted to the local TNRCC regional office and the operator of the
CAFO within 60 days of the sampling. Under subsection (g),
if the samples tested under subsection (e) show a phosphorus
level in the soil of more than 500 ppm, the operator must file with
the ED a new or amended NUP with a phosphorus reduction
component that is certified as acceptable by a person described
in §321.48(e). Under subsection (h), if the samples tested un-
der subsection (e) show a phosphorus level in the soil of more
than 200 ppm but not more than 500 ppm, the operator must file
with the ED a certified new or amended NUP with a phospho-
rus reduction component, or show that the level is supported by
a certified NUP. Finally, under subsection (i), if the owner or op-
erator of a waste application field is required by this section to
have a NUP with a phosphorus reduction component, and if the
results of tests performed on composite soil samples collected
12 months or more after the plan is filed do not show a reduction
in phosphorus concentration, then the owner or operator is sub-
ject to enforcement action at the discretion of the ED. Adopted
subsection (i) is changed from proposal by replacing "subsection
(g) or (h)" with "this section," in order to more closely track the
following statutory language of TWC, §26.504(e): "The owner or
operator of a waste application field required by this section to
have...." The rule also requires the ED, in determining whether
to take an enforcement action, to consider any explanation pre-
sented by the owner or operator regarding the reasons for the
lack of phosphorus reduction including, but not limited to, an act
of God, meteorologic conditions, diseases, vermin, crop condi-
tions, or variability of soil testing results.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the rulemaking in light of the regu-
latory analysis requirements of the Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the definition of a "major
environmental rule" as defined in the statute. The adoption does
not meet the definition of "major environmental rule" for several
reasons. First, these rules are primarily procedural in nature,
dealing largely with application requirements for CAFOs, and re-
quiring certain CAFOs to obtain individual permits. It should be
noted that the commission’s rules currently allow the ED to re-
quire a CAFO to apply for an individual permit if the operation

is located near surface water resources. Therefore, the require-
ment to apply for an individual permit is not a new requirement,
and thus the adopted rules do not adversely affect in a material
way the economy, a sector of the economy, productivity, competi-
tion, or jobs of the state or a sector of the state. Finally, because
the adopted rules deal primarily with application requirements,
they are procedural in nature and would not adversely affect the
environment, or the public health and safety of the state or a
sector of the state. One aspect of the rulemaking which is not a
procedural requirement relates to the soil sampling and testing
requirements. These requirements do not represent a significant
burden so as to adversely affect in a material way the economy,
a sector of the economy, productivity, competition, or jobs of the
state or a sector of the state because CAFOs are already re-
quired to perform annual soil sampling of land application fields
under existing rules.

In addition, the rulemaking does not exceed a standard set by
federal law, exceed an express requirement of state law, ex-
ceed a requirement of a delegation agreement, or adopt a rule
solely under the general powers of the agency. This adoption
does not exceed a standard set by federal law because there
are no such corresponding federal standards. This adoption
does not exceed an express requirement of state law because
it is specifically required by TWC, Chapter 26, Subchapter L; by
TWC, §26.0286; and by SB 1339. This adoption does not ex-
ceed a requirement of a delegation agreement or contract be-
tween the state and an agency or representative of the federal
government to implement a state and federal program because
the September 14, 1998 "Memorandum of Understanding be-
tween the United States Environmental Protection Agency and
the TNRCC" which authorizes the commission to implement the
National Pollutant Discharge Elimination System (NPDES) per-
mitting program in Texas, requires CAFOs, as defined in the fed-
eral Clean Water Act, to obtain Texas Pollutant Discharge Elim-
ination System authorization but does not specify whether the
authorization must be through an individual permit, registration
under a permit-by-rule, or through a general permit. This rule-
making does not adopt a rule solely under the general powers
of the agency, but rather under specific state law (i.e., TWC,
§26.0286, which requires the commission to use certain proce-
dures for processing applications for certain CAFOs, and TWC,
Chapter 26, Subchapter L).

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for
these adopted rules in accordance with Texas Government
Code, §2007.043. The purposes of the rules are to implement
the requirements of TWC, Chapter 26, Subchapter L, which
regulates certain CAFO wastes and sets forth waste application
field soil sampling and testing requirements; TWC, §26.0286,
which establishes the requirement for an individual permit for
any CAFO located in the protection zone of a sole-source
surface drinking water supply; and SB 1339, which basically ex-
empts certain poultry operations from the commission’s CAFO
rules. The rules substantially advance this stated purpose by re-
quiring certain CAFOs in a major sole-source impairment zone
to obtain an individual permit, to manage or beneficially use
waste in a specified manner, and to sample and test the soil on
their waste application fields; by defining "protection zone" and
"sole-source surface drinking water supply" and by requiring an
individual permit for any CAFO located in the protection zone of
a sole-source surface drinking water supply; and by exempting
certain poultry operations from the commission’s CAFO rules.
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Promulgation and enforcement of these rules will not affect pri-
vate real property which is the subject of the rules primarily be-
cause the rules are primarily procedural in nature. For exam-
ple, a CAFO facility located within the protection zone would still
be able to operate, but only after obtaining an individual permit
rather than another form of authorization such as a registration.
These rules are not anticipated to affect private real property
because they do not prohibit or restrict a CAFO from operating
within a protection zone. They simply require the facility to fol-
low different procedures for obtaining authorization to construct
or operate. Furthermore, CAFOs located near surface water re-
sources are already required to prevent the likelihood of inadver-
tent discharges and to ensure that permitted discharges do not
degrade water quality. One aspect of the rules which is not pro-
cedural in nature relates to the soil sampling and testing portion,
which does not represent a significant burden because CAFOs
are already required to perform annual soil sampling of land ap-
plication fields under existing rules. Therefore, these rules do
not constitute a takings under Texas Government Code, Chap-
ter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed this rulemaking for consistency with
the Texas Coastal Management Program (CMP) goals and poli-
cies in accordance with regulations of the Coastal Coordination
Council and determined that the rulemaking is consistent with
the applicable CMP goals and policies. The following is a sum-
mary of that determination. CMP goals applicable to the adopted
rules include the protection, restoration, and enhancement of the
diversity, quality, quantity, functions, and values of coastal natu-
ral resource areas (CNRA) to ensure sound management of all
coastal resources by allowing for compatible economic develop-
ment and multiple human uses of the coastal zone. CMP poli-
cies applicable to the adopted rules include the following: 1.)
discharges shall comply with water-quality-based effluent limits;
2.) discharges that increase pollutant loadings to coastal wa-
ters shall not impair designated uses of coastal waters and shall
not significantly degrade coastal water quality unless necessary
for important economic or social development; and 3.) to the
greatest extent practicable, new wastewater outfalls shall be lo-
cated where they will not adversely affect critical areas. Promul-
gation and enforcement of these rules will not violate (exceed)
any standards identified in the applicable CMP goals and poli-
cies because any new proposed CAFO located within one mile
of a CNRA will be required to pursue an individual permit which
will allow the commission to consider the effects of such a facility
on the CNRA; establish effluent limits, if necessary, on any dis-
charges from the proposed facility to maintain applicable water
quality standards; and allow opportunity for notice, public com-
ment, and public hearing.

HEARINGS AND COMMENTERS

Public hearings on this proposal were held in Austin on Octo-
ber 23, 2001; Waco on October 25, 2001; and Stephenville on
November 5, 2001. The public comment period was scheduled
to close on November 12, 2001; however, the United States
Postal Service celebrated the Veterans Day holiday on Novem-
ber 12, 2001, therefore the comment period was extended un-
til 5:00 p.m. on November 13, 2001. Written comments were
submitted by: State of Texas House Representative Kip Averitt
(Representative Averitt); Dairy Farmers of America, Inc., South-
west Area Council (Dairy Farmers of America); Sierra Club, Lone
Star Chapter (Sierra Club); Potts & Reilly, L.L.P., on behalf of the

Texas Association of Dairymen (TAD); Texas Cattle Feeders As-
sociation (TCFA); Texas Department of Transportation (TxDOT);
Texas Farm Bureau; Texas Poultry Federation; Texas Sheep &
Goat Raisers Association (TSGRA); and City of Waco. Oral com-
ments were provided during the hearings by Ken Horton, on be-
half of the Texas Pork Producers Association; Wiley Stem, on
behalf of the City of Waco; Jane Mashek, on behalf of State of
Texas House Representative Jim Dunnam; Bob Wallace, on be-
half of the Wallace Group; James Terrell, on behalf of TAD; and
four individuals.

RESPONSE TO COMMENTS

General

TAD expressed its belief that HB 2912, Article 12, was intended
to strike a balance between the dairy industry in the Bosque
River watershed and downstream interests in water quality. TAD
also expressed its belief that the commission proposal for the
most part appears to have respected the delicate compromise
that was negotiated during the legislative process between the
City of Waco, the commission, and the dairies. TAD stated that
it is mindful that there are those who are urging the commission
to exceed its statutory authorization, and urged the commission
to continue to respect the aforementioned compromise.

The commission responds that it adopts these rules in order to
comply with the legislative directives, as previously explained in
this preamble, without exceeding or falling short of its statutory
authorization.

Section 321.32 - Definitions

TCFA and TSGRA commented that the definition of "historical
waste application field" under proposed §321.32(16) should be
modified by adding the word "dairy," so that the definition would
read as follows: "An area of land located in a major sole-source
impairment zone, as defined in this section, that at any time since
January 1, 1995, has been owned or controlled by an operator of
a dairy concentrated animal feeding operation (CAFO) on which
agricultural waste from a CAFO has been applied." The com-
menters stated that the concept of a historical waste application
field applies only to dairies in the Bosque River watershed.

The commission has made no change to the proposed text in
response to these comments. First, the proposed definition is
worded exactly as it is found under TWC, §26.501. Therefore,
if the commenters suggestion were to be adopted, the commis-
sion would be restricting the definition. The commission believes
that the commenters concerns are adequately addressed by the
applicability statements under adopted §321.33(q), which states
that §321.48 and §321.49 apply to a feeding operation confining
cattle that have been or may be used for dairy purposes, or oth-
erwise associated with a dairy, including cows, calves, and bulls,
in a major sole-source impairment zone, as defined in §321.32.

The City of Waco commented that it is implicit that the purpose
of the definition of "historical waste application field" is to iden-
tify application fields in use at any time since January 1995, and
that the term "controlled" should include any application fields
that are owned or operated by persons other than the owner of
the CAFO(s) generating the waste. The commenter requested a
clarification that the definition should apply to any waste applica-
tion field within the major sole-source impairment zone, includ-
ing those that may be under contract or other arrangement to
a CAFO owner to receive and dispose of waste (i.e., third-party
operations).
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The commission has made no change to the proposed text in re-
sponse to this comment, and believes that the definition of "his-
torical waste application field" accurately reflects the statutory
definition. The statutory definition requires that, to be a histori-
cal waste application field, it must have been at any time since
January 1, 1995, owned or controlled by an operator of a CAFO
and upon which agricultural waste from a CAFO has been ap-
plied. Third-party fields which have not, since January 1, 1995,
been owned or controlled by an operator of a CAFO, cannot meet
the definition of "historical waste application field." If a third-party
field is under contract to a CAFO that gives the CAFO operator
control of the field, then it may qualify as a historical waste appli-
cation field, subject to a case-by-case determination by the ED.

The Sierra Club expressed concern that the regulation of certain
dairies in major sole-source impairment zones pertains only to
those in the Bosque River watershed, and posed the question of
whether the Leon River watershed is considered to be a "major
sole-source impairment zone." The commenter stated the opin-
ion that the rules regarding provisions for waste management,
soil testing, NUPs, and individual permits should apply to both
the Bosque and Leon River watersheds.

The commission has made no changes to the proposed text in
response to this comment. Under HB 2912, §12.02 and under
proposed §321.32(21), "major sole source impairment zone" is
defined in such a way as to include only the Bosque River wa-
tershed.

The City of Waco commented that under §321.32(33), the term
"normal pool elevation" means the top of the conservation or wa-
ter supply pool of the reservoir. The Texas Pork Producers Asso-
ciation requested clarification of the term "normal pool elevation."

It is the intent of the commission to establish a standard elevation
of sole-source reservoirs for permitting purposes. The commis-
sion notes that "normal pool elevation" values are readily avail-
able on standard United States Geological Survey 7 1/2-minute
series topographic maps, and means "the elevation of the inlet
or control point of the principal spillway."

The City of Waco commented that under §321.32(33), the pro-
tection zone should include areas where any stream that con-
tributes to flows to a sole-source surface drinking water supply,
including intermittent streams.

The commission has made no changes to the proposed text in
response to this comment, and believes that the definition of
"protection zone" accurately reflects statutory requirements. The
commission notes that intermittent streams are not a considera-
tion in determining the protection zone.

The City of Waco asked several questions concerning the def-
inition of "protection zone," including what areas would be ex-
cluded from the definition. The commenter stated that the term
"sole-source surface drinking water supply river" needs to be de-
fined. The commenter also stated that protection zone areas
should include the entire area contributing runoff to water supply
users downstream. Finally, the commenter asked if the TNRCC
could provide a map locating the boundaries of the protection
zones within the North Bosque River watershed.

The commission has made no changes to the proposed text in
response to these comments and questions, and believes that
the definition of "protection zone" accurately reflects statutory
requirements. A sole-source surface water drinking water sup-
ply river is a river which meets the definition of "sole-source sur-
face drinking water supply." With regard to any specific maps, the

commission expects that for illustrative purposes only, the ED will
provide such information as resources and time after adoption of
these rules allow.

Dairy Farmers of America, TCFA, and TSGRA commented
that under proposed §321.32(38), the definition of "sole-source
surface drinking water supply" should be modified to include
the phrase "has been designated by commission order as a
sole source surface drinking water supply because...." The
commenters urged the commission to adopt a rule providing for
adoption by order any updates to the sole-source list on a semi-
annual or quarterly basis, so that applicants will know well in
advance whether they should file an application for a registration
or an individual permit. The Texas Farm Bureau recommended
that the definition contain a reference to an appendix that
contains the current list of sole-source surface drinking water
supply water bodies, and that the appended list be updated
on a regular basis. The Texas Pork Producers Association
expressed concern with the designation of sole-source surface
drinking water supplies as it relates to when the list is published
or how it is published. This commenter expressed concern
that the commission needs to have a static list of sole-source
surface drinking water supplies, as opposed to something that
can change frequently.

The commission has made no changes to the proposed text in
response to these comments. The commission believes that
the adopted definition fulfills the statutory requirement that "the
commission by rule shall designate a surface water body as a
sole-source surface drinking water supply if that surface water
body is identified as a public water supply in rules adopted by the
commission under Section 26.023 and is the sole source of sup-
ply of a public water supply system, exclusive of emergency wa-
ter connections." The commission expects that the ED will make
the list of sole-source surface drinking water supplies available
upon request, and that in order to accurately and appropriately
reflect the current status of surface drinking water supplies, the
ED will update the list frequently. The commission notes that
there is no provision in the statutory language to maintain a more
static list so that applicants will know well in advance whether
they should file an application for a registration or an individual
permit.

The Texas Pork Producers Association commented concerning
the definition of "sole-source surface drinking water supply" un-
der proposed §321.32(38). The commenter posed an example
and asked if 95% of a water supply on a regular basis is brought
in from one particular reservoir and 5% is brought in from a well,
then at different times throughout the year they shut off the well
and draw 100% of the water supply from the reservoir, would
that qualify it as a sole-source surface drinking water supply (as-
suming there were no other connections, exclusive of emergency
water connections)?

The commission responds that under the conditions given by
the commenter, the reservoir would not qualify as a sole-source
surface drinking water supply.

Dairy Farmers of America commented that the rules should
be clarified concerning the number of "mature animals" on
the CAFO, taking into consideration the size and weight if that
animal is being counted as a mature animal. The commenter
stated that the issue becomes critical to the CAFO owner or
operator when an investigator inventories head of cattle on the
CAFO relative to permit limits, and that if an erroneous inventory
is recorded due to the inconsistent method of inventorying
animals, the owner or operator is unjustly held liable.
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The commission has made no changes to the proposed text
in response to this comment. The commission’s rules under
§321.32(3), (4), and (9) do not expressly exclude animals based
on age, but specifically mention "slaughter or feeder cattle" (of
any age or gender), "mature dairy cattle (whether milkers or dry
cows)," "horses," "sheep," "laying hens or broilers," "slaughter
steers," "heifers," and other animals. The rules are written in
terms of operations at which animals "have been, are, or will be
stabled or confined and fed or maintained." The ED, therefore,
would count all those animals confined at a facility to determine
compliance with a permit.

The Sierra Club commented that there appears to be no def-
inition of "beneficial use" of waste as prescribed in proposed
§321.48(d), and stated that this potentially creates a loophole
for certain waste management practices. TAD asked for a defi-
nition of "beneficial use."

The commission has made no changes to the proposed text
in response to this comment, and expects that the ED, on a
case-by-case basis, will determine whether a particular use con-
stitutes "beneficial use."

Section 321.33 - Applicability

The Texas Poultry Federation commented that under §321.33(r),
the requirement for any CAFO located within the protection zone
of a sole-source drinking water supply to apply for an individ-
ual permit is overly burdensome for the CAFO industry and the
TNRCC. The commenter stated that the requirement for individ-
ual permits should only be used when it is shown that the gen-
eral permit process, CAFO best management practices, and to-
tal maximum daily load implementation plans cannot provide ad-
equate water quality protection.

The commission has made a clarifying change to the proposed
text in response to this comment by adding a reference to
§321.33(d), so that this conditional exemption is referenced
under §321.33(r) in the following manner: "Subject to the
requirements of subsection (s) of this section, and except
as provided in subsection (d) of this section, the following
requirements apply...." The commission notes that certain
individual permits are required by the statutory language, and
believes that the adopted rule accurately reflects these statutory
requirements.

TAD commented that under proposed §321.33(r)(2)(B), the
owner or operator shall file an individual permit application for
any renewal in accordance with the applicable requirements
under §321.34, and questioned the commission’s authority
to require an individual permit for renewals of existing and
non-expanding CAFOs.

The commission has made no changes to the proposed text in
response to this comment. Adopted §321.33(r)(2)(B) reflects the
statutory language from SB 2, §8.01, which states, "The commis-
sion shall process an application for authorization to construct
or operate a concentrated animal feeding operation as a specific
permit under Section 26.028 subject to the procedures provided
by Subchapter M, Chapter 5, if, on the date the commission de-
termines that the application is administratively complete, any
part of a pen, lot, pond, or other type of control or retention fa-
cility or structure of the concentrated animal feeding operation is
located or proposed to be located within the protection zone of
a sole-source surface drinking water supply. For the purposes
of this subsection, a land application area is not considered a
control or retention facility." The commission notes that an ap-
plication for renewal of a CAFO authorization is "an application

for authorization to construct or operate a concentrated animal
feeding operation."

Dairy Farmers of America, TCFA, and TSGRA commented that
under proposed §321.33(s), the trigger date for determining
whether an application should be processed as an individual
permit should be changed from the date the application is
determined by the ED to be administratively complete to the
date the application is filed.

The commission has made no change to the proposed text in
response to these comments. Under TWC, §26.0286(b), the ap-
propriate date is "the date the commission determines that the
application is administratively complete."

Section 321.39 - Pollution Prevention Plans

The Wallace Group commented that most of the persons listed
under §321.39(f)(28)(G) to develop the NUPs are persons or en-
tities that have no liability to the public, to third parties, or even to
their client. The commenter requested that some responsibility
and accountability be provided.

The commission has made changes to the proposed text in re-
sponse to this comment. Under adopted §321.39(f)(28)(G), the
last sentence is revised by adding "CAFO operator shall ensure
that the" and revising the sentence grammatically to read as fol-
lows: "The CAFO operator shall ensure that the nutrient utiliza-
tion plan, at a minimum, evaluates and addresses the following
factors to assure that the beneficial use of manure is conducted
in a manner that prevents phosphorus impacts to water qual-
ity:". In a similar vein, §321.49 has been revised to incorpo-
rate enforceability concerns, because the persons responsible
for collecting the soil samples under §321.49 are the same per-
sons responsible for development of the NUPs. Under adopted
§321.49(e), the phrase "The CAFO operator shall ensure that"
is added at the beginning of the sentence. Adopted §321.49(f)
is changed to read as follows: "The person who performs the
testing under subsection (e) of this section shall submit the an-
alytical results to the executive director and shall submit a copy
to the appropriate commission regional office and the operator
of the CAFO within 60 days of the sampling."

The City of Waco commented that there is a conflict between
§321.39(f)(28)(G) and §321.49(h)(2). The commenter stated
that in effect, §321.49(g) and (h) provides a 500 ppm limit on
soil phosphorus, and subsection (h) allows a NUP to "support"
a phosphorus level greater than 200 ppm. The commenter
stated that the trigger for causing submittal to the ED of a new or
amended NUP with a phosphorus reduction component should
be 200 ppm to be consistent with §321.39(f)(28)(G).

The commission sees no conflict between §321.39(f)(28)(G)
and §321.49(h)(2). Both require a NUP for application of waste
on areas of land with levels of phosphorus greater than 200
ppm. Nevertheless, the commission has adopted a clarifying
exception statement at the beginning of the first sentence in
§321.39(f)(28)(G) in response to this comment, as follows:
"Except as provided under §321.49 of this title (relating to Dairy
Waste Application Field Soil Sampling and Testing)," in order
to provide a cross-reference to additional rules applicable to
certain operations.

Section 321.48 - Regulation of Certain Dairy Concentrated Ani-
mal Feeding Operations (CAFOs)

The City of Waco commented concerning proposed
§321.48(d)(2)(D)(i) - (iii), and noted that the phrase "owned or
controlled by the owner of the CAFO" is used in clause (i), while
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the phrase "owned or operated by the owner or operator of
the CAFO" is used in clauses (ii) and (iii), in referring to waste
application fields. The commenter asked why there is such a
distinction made here, and also asked if the requirements of
clauses (ii) and (iii) apply to application fields that are controlled
by the CAFO owner or operator.

The commission responds that the distinction is made because
it is the statutory language. The commission also responds that
the requirements of clauses (ii) and (iii) apply to application fields
that are controlled by the owner or operator of the CAFO, if they
are also owned or operated by the owner or operator of the
CAFO.

TAD requested that the commission clarify that all the options for
removal of manure set forth by the legislature are included in the
rule. The commenter noted that the legislature set forth a menu
of options for producers to manage their manure in various ways,
all of which are protective of the environment. The commenter
noted that the proposed rule did not include the statutory option
of disposal outside the watershed. TAD also commented that the
proposed language "beneficially used outside of the watershed"
does not appear in the statute, but rather the statute allows for
the manure to be "disposed of or used outside of the watershed."

The commission has made changes to the proposed text in
response to this comment. First, under adopted §321.48(d)(1),
the proposed phrase "beneficially used" has been replaced by
the word "disposal," in order to reflect the statutory language.
Second, a new option has been provided under adopted
§321.48(d)(2)(B), which is "disposed in landfills outside of
the watershed, subject to the requirements of commission
rules relating to industrial solid waste." The adoption still
retains the option of beneficial use outside of the watershed
because the commission interprets the word "used" under TWC,
§26.503(b)(2)(B) to mean "beneficially used."

TAD commented that the statute allows for land application on
land owned or controlled by the owner of the CAFO if the field is
not a historical application field "as directed by the commission,"
and noted that the proposal includes the option of application on
a nonhistorical application field but only if it meets the require-
ments concerning pollution prevention plans and best manage-
ment practices. The commenter requested clarification if it is
the commission’s intention to assume jurisdiction over third-party
application fields by requiring pollution prevention plans and best
management practices on third-party fields. The commenter
questioned that if this is the case, wouldn’t this rule force the
use of historical fields and prevent expansion of dairies, and use
of new farm land that might need a beneficial soil amendment.

The commission has made no changes to the proposed text in
response to this comment. The commission notes that under
adopted §321.48(d)(2)(E)(i), application is conditionally allowed
on a waste application field owned or controlled by the owner
of the CAFO, if the field is not a historical waste application
field. This adoption reflects the statutory language under TWC,
§26.503(b)(2)(C), which states, "applied as directed by the com-
mission to a waste application field owned or controlled by the
owner of the concentrated animal feeding operation, if the field
is not a historical waste application field." It would not appear
that a third-party field could be owned by the CAFO owner and
still be called a third-party field. If a so-called third-party field is
controlled by the CAFO owner, then these rules would appear to
apply. The commission does not believe that the adopted rule
forces the use of historical fields.

TAD requested clarification concerning the requirements for a
NUP with regard to application on a historical waste application
field, because certain proposal preamble language seemed to
indicate that a NUP may be required for all such application. TAD
also asked whether the commission intends to require a NUP for
nonhistorical application sites.

The commission responds that a NUP is not explicitly required
under adopted §321.48(d)(2)(E)(ii) for application on a historical
waste application field that is owned or operated by the owner
or operator of the CAFO. However, adopted §321.49(d) requires
composite sampling to be conducted at each waste application
field, including each historical waste application field, not less
often than once every 12 months, and the results must be sub-
mitted to the ED showing that the waste application field contains
200 or fewer ppm of extractable phosphorus (reported as P) in
the Zone 1 (0 - 6 inch) depth. If the soil samples tested show
a phosphorus level greater than 200 ppm of extractable phos-
phorus (reported as P) in the Zone 1 depth, then the operator
shall file a new or amended NUP with the ED. Under adopted
§321.48(d)(2)(E)(i), application to nonhistorical application fields
owned or controlled by the owner of the CAFO must also be
conducted in accordance with the requirements of §321.39 and
§321.40. The commission notes that under §321.39(f)(28)(G),
when results of the annual soil analysis for extractable phospho-
rus in §321.39(f)(28)(F) indicate a level greater than 200 ppm of
extractable phosphorus (reported as P) in Zone 1 for a partic-
ular waste or wastewater land application field or if ordered by
the commission to do so in order to protect the quality of wa-
ters in the state, then the operator shall not apply any waste
or wastewater to the affected area unless the waste or waste-
water application is implemented in accordance with a detailed
NUP. The commission has amended §321.49(d)(1) to clarify that
the soil sampling requirement applies to each waste application
field, including each historical waste application field. Therefore,
if the waste application field falls within the definition of "historical
waste application field," then composite soil sampling of that field
must be conducted not less than once every 12 months even if
the field was not used for land application the previous year.

TAD commented that the proposed removal options do not
include application to a nonhistorical application field that is
not owned or controlled by the owner of the CAFO, and asked
whether the commission is prohibiting land application on
third-party fields.

The commission responds that there is no permit option under
the statute or the adopted rule for application to a nonhistorical
application field that is not owned or controlled by the owner of
the CAFO, if the field is inside the watershed. This adoption
reflects the statutory language under TWC, §26.503(b). If the
field is outside of the watershed, then an option exists under
adopted §321.48(d)(2)(A) for beneficial use.

TAD commented that for CAFOs in the Bosque River watershed,
an individual permit would not be required for renewal of a regis-
tration for an existing facility without an expansion or any major
modification.

The commission responds that §321.48 applies to new dairy
CAFOs and to dairy CAFOs increasing the number of animals
confined under an existing operation that are feeding operations
confining cattle that have been or may be used for dairy
purposes, or otherwise associated with a dairy, including cows,
calves, and bulls, in a major sole-source impairment zone.
Section 321.48 requires that the owner or operator shall submit
a permit application and obtain a new or amended individual
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permit prior to: 1.) constructing or operating a new dairy CAFO,
as defined in §321.32 of this title; or 2.) increasing the number
of dairy animals confined under an existing operation. Nothing
in this section limits the commission’s authority to include in an
individual or general permit under this subchapter, provisions
necessary to protect a water resource in this state. The com-
mission notes that §321.33(r)(2)(B) requires an individual permit
application for any renewal in accordance with the applicable
requirements under §321.34, for an existing registered or
permitted CAFO with any part of any pen, lot, pond, or other
type of control or retention facility or structure of the CAFO
located or proposed to be located within the protection zone of
a sole-source surface drinking water supply. No changes to the
proposed text have been made in response to this comment.

Section 321.49 - Dairy Waste Application Field Soil Sampling
and Testing

Representative Averitt stated that it was the intent of the legis-
lature to implement TWC, §26.504, relating to Waste Applica-
tion Field Soil Sampling and Testing, immediately and urged the
commission to revise the implementation date to reflect legisla-
tive intent. Representative Dunnam also commented that the soil
testing requirements should be implemented immediately. The
City of Waco commented that the third-party soil testing require-
ments should be effective immediately on the effective date of
these rules, for all CAFOs in the (Bosque River) watershed. The
Sierra Club expressed concern that the proposed rules require
existing CAFOs, under proposed §321.49(c), to implement the
soil sampling and testing requirements no later than September
1, 2003, when there is an existing problem which should prompt
timely implementation. The Wallace Group reiterated the need
to start the third-party testing as soon as possible. On the other
hand, TAD commented that it concurs with the proposal to re-
quire non-expanding existing CAFOs to implement the soil sam-
pling and testing requirements no later than September 1, 2003.

The commission adopts a revision to the proposed text concern-
ing the implementation date for soil sampling and testing by exist-
ing dairy CAFOs not increasing the number of animals. The com-
mission believes that immediate implementation is not practical,
primarily due to the dearth of individuals that are qualified and
available to collect the soil samples. This problem is exacerbated
by the fact that these same individuals must develop NUPs. Nev-
ertheless, the commission agrees that an earlier implementa-
tion date than September 1, 2003 is appropriate. Therefore,
adopted §321.49(c) requires existing dairy CAFOs not increas-
ing the number of animals to implement the requirements of this
section concurrent with the next required annual soil sampling
date established in the pollution prevention plan, beginning six
months after the effective date of these rules.

The City of Waco provided several comments concerning pro-
posed §321.49 and stated that the commission should ensure
that application of waste is regulated at a standard equal to or
more stringent than the existing requirements for application and
soil phosphorus limits as set out in Chapter 321, Subchapter B.
The commenter stated that if a waste application field contains
extractable phosphorus levels greater than 200 ppm, then appli-
cation of waste should be suspended until the phosphorus up-
take has occurred to such an extent that soil sampling shows the
phosphorus level to be below 200 ppm.

The commission has made no change to the proposed text in
response to this comment and believes that the adopted rule
accurately reflects the applicable statutory requirements of HB
2912, Article 12. The commission notes that neither the existing

rules nor the statute contains a requirement that when a waste
application field contains extractable phosphorus levels greater
than 200 ppm, then application of waste should be suspended
until the phosphorus uptake has occurred to such an extent that
soil sampling shows the phosphorus level to be below 200 ppm.

The City of Waco commented that under proposed §321.49(i),
the discretion of the ED for taking enforcement action is very
broad. The commenter noted that the list of mitigating factors
that the ED must take into consideration include, but are not
limited to, factors ranging from acts of God to variability of soil
testing results. The commenter asked, based on the possible
arguments against taking an enforcement action, if the ED antic-
ipates any condition under which enforcement would be taken.
Finally, the commenter stated that given the number of mitigating
factors, and granted the complicated factors involved, it would be
more prudent to include in the NUP defined actions that must be
undertaken to reduce phosphorus levels within a defined time
frame and that enforcement for the case where the soil phos-
phorous is not reduced be keyed to the compliance with these
defined actions and time frames.

The commission has made no changes to the proposed text in
response to this comment. First, the language concerning the
mitigating factors is statutory language. The statute directs the
ED to consider any explanation presented by the owner or op-
erator regarding the reasons for the lack of phosphorus reduc-
tion. The commission expects that the ED will consider each
case based on its own merits and that documentation will be re-
quired to support the reason(s) given for the lack of phosphorus
reduction. The commission notes that §321.39(f)(28)(G) con-
tains requirements for NUP development, implementation, and
enforcement, including defined time frames and actions, based
on technical criteria related to each waste application field.

Proposal Preamble

TAD questioned the adequacy of the fiscal note and related sec-
tions in the proposal preamble, and requested that a local impact
statement be prepared. This commenter provided certain anec-
dotal information to support the commenter’s opinions. The City
of Waco questioned the proposal preamble language regarding
the small business and micro-business assessment.

The commission believes that the proposal preamble fairly and
accurately considered the necessary factors, and it is speculative
to assume that the preamble is inadequate based on anecdotal
information or impacts not directly related to this rulemaking.

STATUTORY AUTHORITY

The amendments and new sections are adopted under TWC,
§26.0286, which requires that the TNRCC process an applica-
tion for authorization to construct or operate a CAFO located in
the protection zone of a sole-source surface drinking water sup-
ply as an application for an individual permit; TWC, Chapter 26,
Subchapter L, which requires that the TNRCC authorize the con-
struction or operation of a new or expanded dairy CAFO located
within a major sole-source impairment zone through an individ-
ual permit which must contain specific requirements for the man-
agement and beneficial use of animal waste, and sets forth waste
application field soil sampling and testing requirements that ap-
ply to all dairy CAFOs within a major sole source impairment
zone; and SB 1339, §3, 77th Legislature, 2001, which states
that a poultry operation may not be designated as a point source
of pollution unless the poultry operation meets the requirements
for designation as a point source under TWC, Chapter 26 or 30
TAC §§321.31 - 321.37. The amendments and new sections are
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also adopted under TWC, §5.102, which establishes the com-
mission’s general authority necessary to carry out its jurisdiction;
§5.103, which establishes the commission’s general authority
to adopt rules; §5.105, which establishes the commission’s au-
thority to set policy by rule; §5.013, which establishes the com-
mission’s authority over various statutory programs; §26.011,
which establishes the commission’s authority over water qual-
ity in the state; and §26.028, which establishes the commis-
sion’s authority to approve certain applications for wastewater
discharge; and Texas Government Code, §2001.006, which au-
thorizes state agencies to adopt rules or take other administra-
tive action that the agency deems necessary to implement leg-
islation.

§321.32. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Agronomic rates--The land application of animal
wastes or wastewater at rates of application which will enhance soil
productivity and provide the crop or forage growth with needed
nutrients for optimum health and growth.

(2) Air contaminant--Particulate matter, radioactive mate-
rial, dust, fumes, gas, mist, smoke, vapor, or odor or any combination
thereof produced by processes other than natural. Water vapor is not
an air contaminant.

(3) Animal feeding operation--A lot or facility (other than
an aquatic animal production facility) where animals have been, are, or
will be stabled or confined and fed or maintained for a total of 45 days
or more in any 12-month period, and the animal confinement areas do
not sustain crops, vegetation, forage growth, or postharvest residues in
the normal growing season. Two or more animal feeding operations
under common ownership are a single animal feeding operation if they
adjoin each other, or if they use a common area or system for the ben-
eficial use of wastes.

(4) Animal unit--A unit of measurement for any animal
feeding operation calculated by adding the following numbers: the
number of slaughter and feeder cattle and dairy heifers multiplied by
1.0, plus the number of mature dairy cattle multiplied by 1.4, plus the
number of swine weighing over 55 pounds multiplied by 0.4, plus the
number of weaned swine weighing 55 pounds or less multiplied by
0.1, plus the number of sheep multiplied by 0.1, plus the number of
horses/mules multiplied by 2.0.

(5) Aquifer--A saturated permeable geologic unit that can
transmit, store, and yield to a well, the quality and quantities of ground-
water sufficient to provide for a beneficial use. An aquifer can be
composed of unconsolidated sands and gravels, permeable sedimen-
tary rocks such as sandstones and limestones, and/or heavily fractured
volcanic and crystalline rocks. Groundwater within an aquifer can be
confined, unconfined, or perched.

(6) Best management practices (BMPs)--The schedules of
activities, prohibitions of practices, maintenance procedures, and other
management and conservation practices to prevent or reduce the pollu-
tion of waters in the state. BMPs also include treatment requirements,
operating procedures, and practices to control site runoff, spillage or
leaks, sludge, land application, or drainage from raw material storage.

(7) CAFO general permit--A general permit issued or
adopted by the commission in accordance with Chapter 26 of the
Texas Water Code for the express purpose to regulate discharges from
CAFOs on a statewide or geographic basis.

(8) Chronic or catastrophic rainfall event--For the purposes
of these rules, these terms shall mean a series of rainfall events which
would not provide opportunity for dewatering and which would be
equivalent to or greater than the 25-year, 24-hour storm event or any
single event which would be equivalent to or greater than the 25-year,
24-hour storm event. Catastrophic conditions could include tornados,
hurricanes, or other catastrophic conditions which could cause over-
flow due to the high winds or mechanical damage.

(9) Concentrated animal feeding operation (CAFO)--Any
animal feeding operation which the executive director designates as
a significant contributor of pollution or any animal feeding operation
defined as follows:

(A) any new and existing operations which stable and
confine and feed or maintain for a total of 45 days or more in any
12-month period more than the numbers of animals specified in any
of the following categories:

(i) 1,000 slaughter or feeder cattle;

(ii) 700 mature dairy cattle (whether milkers or dry
cows);

(iii) 2,500 swine weighing over 55 pounds or 10,000
weaned swine weighing 55 pounds or less;

(iv) 500 horses;

(v) 10,000 sheep;

(vi) 55,000 turkeys;

(vii) 100,000 laying hens or broilers when the facil-
ity has unlimited continuous flow watering systems;

(viii) 30,000 laying hens or broilers when facility
has a liquid waste handling system;

(ix) 5,000 ducks; or

(x) 1,000 animal units from a combination of slaugh-
ter steers and heifers, mature dairy cattle, swine over 55 pounds, and
sheep;

(B) any new and existing operations covered under this
subchapter which discharge pollutants into waters in the state either
through a man-made ditch, flushing system, or other similar man-made
device, or directly into the waters in the state, and which stable or con-
fine and feed or maintain for a total of 45 days or more in any 12-month
period more than the numbers or types of animals in the following cat-
egories:

(i) 300 slaughter or feeder cattle;

(ii) 200 mature dairy cattle (whether milkers or dry
cows);

(iii) 750 swine weighing over 55 pounds or 3,000
weaned swine weighing 55 pounds or less;

(iv) 150 horses;

(v) 3,000 sheep;

(vi) 16,000 turkeys;

(vii) 30,000 laying hens or broilers when the facility
has unlimited continuous flow watering systems;

(viii) 9,000 laying hens or broilers when facility has
a liquid waste handling system;

(ix) 1,500 ducks; or
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(x) 300 animal units from a combination of slaugh-
ter steers and heifers, mature dairy cattle, swine over 55 pounds, and
sheep;

(C) poultry facilities that have no discharge to waters in
the state normally are not considered a CAFO. However, poultry fa-
cilities that use a liquid waste handling system or stockpile litter near
watercourses or dispose of litter on land such that stormwater runoff
will be transported into surface water or groundwater may be consid-
ered a CAFO.

(10) Control facility--Any system used for the retention of
wastes on the premises until their ultimate use or disposal. This in-
cludes the collection and retention of manure, liquid waste, process
wastewater, and runoff from the feedlot area.

(11) Dairy Outreach Program areas--The areas include all
of the following counties: Erath, Bosque, Hamilton, Comanche, John-
son, Hopkins, Wood, and Rains.

(12) Edwards Aquifer--That portion of an arcuate belt of
porous, waterbearing predominantly carbonate rocks known as the
Edwards (Balcones Fault Zone) Aquifer trending from west to east
to northeast in Kinney, Uvalde, Medina, Bexar, Comal, Hays, Travis,
and Williamson Counties; and composed of the Salmon Peak Lime-
stone, McKnight Formation, West Nueces Formation, Devils River
Limestone, Person Formation, Kainer Formation, Edwards Group,
and Georgetown Formation. The permeable aquifer units generally
overlie the less-permeable Glen Rose Formation to the south, overlie
the less-permeable Comanche Peak and Walnut formations north of
the Colorado River, and underlie the less-permeable Del Rio Clay
regionally.

(13) Edwards Aquifer recharge zone--Generally, that area
where the stratigraphic units constituting the Edwards Aquifer crop out,
including the outcrops of other geologic formations in proximity to the
Edwards Aquifer, where caves, sinkholes, faults, fractures, or other per-
meable features would create a potential for recharge of surface waters
into the Edwards Aquifer. The recharge zone is identified as that area
delineated as such on official maps located in the appropriate regional
office and groundwater conservation districts.

(14) Flushwater waste handling system--A system in
which freshwater or wastewater is recycled or used in transporting
waste.

(15) Groundwater--Subsurface water that occurs below the
water table in soils and geologic formations that are saturated, and is
other than underflow of a stream or an underground stream.

(16) Historical waste application field--An area of land lo-
cated in a major sole-source impairment zone, as defined in this section,
that at any time since January 1, 1995, has been owned or controlled
by an operator of a concentrated animal feeding operation (CAFO) on
which agricultural waste from a CAFO has been applied.

(17) Hydrologic connection--The interflow and exchange
between control facilities or surface impoundments and waters in the
state through an underground corridor or connection.

(18) Lagoon--An earthen structure for the biological treat-
ment for liquid organic wastes. Lagoons can be aerobic, anaerobic, or
facultative depending on their design and can be used in series to pro-
duce a higher quality effluent.

(19) Land application--The removal of wastewater and
waste solids from a control facility and distribution to, or incorporation
into, the soil mantle primarily for beneficial reuse purposes.

(20) Liner--Any barrier in the form of a layer, membrane
or blanket, naturally existing, constructed or installed to prevent a sig-
nificant hydrologic connection between liquids contained in retention
structures and waters in the state.

(21) Major sole-source impairment zone--A watershed that
contains a reservoir:

(A) that is used by a municipality as a sole source of
drinking water supply for a population, inside and outside of its mu-
nicipal boundaries, of more than 140,000; and

(B) at least half of the water flowing into which is from
a source that, on September 1, 2001, is on the list of impaired state wa-
ters adopted by the commission as required by 33 United States Code,
§1313(d), as amended:

(i) at least in part because of concerns regarding
pathogens and phosphorus; and

(ii) for which the commission, at some time, has pre-
pared and submitted a total maximum daily load standard.

(22) Natural Resources Conservation Service (NRCS)--An
agency of the United States Department of Agriculture which includes
the agency formerly known as the Soil Conservation Service (SCS).

(23) New CAFO--A CAFO which was not authorized un-
der a rule, order, or permit of the commission in effect on August 19,
1998. For the purposes of §321.48 of this title (relating to Regulation of
Certain Dairy Concentrated Animal Feeding Operations (CAFOs), new
CAFO means a proposed CAFO, any part of which is located on prop-
erty not previously authorized by the state to be operated as a CAFO.

(24) No discharge--The absence of flow of waste, process
generated wastewater, contaminated rainfall runoff or other wastewater
from the premises of the animal feeding operation, except for overflows
which result from chronic or catastrophic rainfall events.

(25) Nuisance--Any discharge of air contaminant(s)
including, but not limited to, odors of sufficient concentration and
duration that are or may tend to be injurious to or which adversely
affects human health or welfare, animal life, vegetation, or property,
or which interferes with the normal use and enjoyment of animal life,
vegetation, or property.

(26) Open lot--Pens or similar confinement areas with dirt,
concrete, or other paved or hard surfaces wherein animals or poultry
are substantially or entirely exposed to the outside environment except
for small portions of the total confinement area affording protection by
windbreaks or small shed-type shade areas. For the purposes of this
subchapter, the term open lot is synonymous with the terms dirt lot, or
dry lot, for livestock or poultry, as these terms are commonly used in
the agricultural industry.

(27) Operator--The owner or one who is responsible for the
management of a CAFO or an animal feeding operation subject to the
provisions of this subchapter.

(28) Permanent odor sources--Those odor sources which
may emit odors 24 hours per day. For the purposes of this subchapter,
permanent odor sources include, but are not limited to, pens, confine-
ment buildings, lagoons, retention facilities, manure stockpile areas,
and solid separators. For the purposes of this subchapter, permanent
odor sources shall not include any feed handling facilities, land appli-
cation equipment, or land application areas.

(29) Permittee--Any person issued or covered by an indi-
vidual permit or order, permit-by-rule, or granted authorization under
the requirements of this subchapter.
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(30) Pesticide--A substance or mixture of substances in-
tended to prevent, destroy, repel, or mitigate any pest, or any substance
or mixture of substances intended for use as a plant regulator, defoliant,
or desiccant.

(31) Process wastewater--Any process generated waste-
water directly or indirectly used in the operation of a CAFO (such
as spillage or overflow from animal or poultry watering systems
which comes in contact with waste; washing, cleaning, or flushing
pens, barns, manure pits; direct contact swimming, washing, or
spray cooling of animals; and dust control), and precipitation which
comes into contact with any manure or litter, bedding, or any other
raw material or intermediate or final material or product used in or
resulting from the production of animals or poultry or direct products
(e.g., milk, meat, or eggs).

(32) Process generated wastewater--Any water directly or
indirectly used in the operation of a CAFO (such as spillage or over-
flow from animal or poultry watering systems which comes in contact
with waste; washing, cleaning, or flushing pens, barns, manure pits; di-
rect contact swimming, washing, or spray cooling of animals; and dust
control) which is produced as wastewater.

(33) Protection zone--The area within the watershed of a
sole-source surface drinking water supply that is:

(A) within two miles of the normal pool elevation, as
shown on a United States Geological Survey (USGS) 7 1/2-minute
quadrangle topographic map, of a sole-source drinking water supply
reservoir;

(B) within two miles of that part of a perennial stream
that is:

(i) a tributary of a sole-source drinking water supply;
and

(ii) within three linear miles upstream of the normal
pool elevation, as shown on a USGS 7 1/2-minute quadrangle topo-
graphic map, of a sole-source drinking water supply reservoir; or

(C) within two miles of a sole-source surface drinking
water supply river, extending three linear miles upstream from the sole-
source water supply intake point.

(34) Qualified groundwater scientist--A scientist or engi-
neer who has received a baccalaureate or post-graduate degree in nat-
ural sciences or engineering and has sufficient training and experience
in groundwater hydrology and related fields as may be demonstrated
by state registration, professional certification, or completion of ac-
credited university programs that enable that individual to make sound
professional judgements regarding groundwater monitoring, contami-
nation fate and transport, and corrective action.

(35) Recharge feature--Those natural or artificial features
either on or beneath the ground surface at the site under evaluation
which, due to their existence, provide or create a significant pathway
between the ground surface and the underlying groundwater within an
aquifer. Examples include, but are not limited to: a permeable and
porous soil material that directly overlies a weakly cemented or frac-
tured limestone, sandstone, or similar type aquifer; fractured or karsti-
fied limestone or similar type formation that crops out on the surface,
especially near a water course; or wells.

(36) Retention facility or retention structure--All collection
ditches, conduits, and swales for the collection of runoff and wastewa-
ter, and all basins, ponds, pits, tanks, and lagoons used to store wastes,
wastewaters, and manures.

(37) Sole-source surface drinking water supply--A body of
surface water that is identified as a public water supply in §307.10,
Appendix A of Chapter 307 of this title (relating to Texas Surface Water
Quality Standards) and is the sole source of supply of a public water
supply system, exclusive of emergency water connections.

(38) 25-year, 24-hour rainfall event/25-year event--The
maximum rainfall event with a probable recurrence interval of once
in 25 years, with a duration of 24 hours, as defined by the National
Weather Service in Technical Paper Number 40, "Rainfall Frequency
Atlas of the United States," May 1961, and subsequent amendments, or
equivalent regional or state rainfall information developed therefrom.

(39) Waste--Manure (feces and urine), litter, bedding, or
feedwaste from animal feeding operations.

(40) Wastewater--Water containing waste or contaminated
by waste contact, including process-generated and contaminated rain-
fall runoff.

(41) Waters in the state--Groundwater, percolating or
otherwise, lakes, bays, ponds, impounding reservoirs, springs, rivers,
streams, creeks, estuaries, marshes, inlets, canals, the Gulf of Mexico
inside the territorial limits of the state, and all other bodies of surface
water, natural or artificial, inland or coastal, fresh or salt, navigable or
nonnavigable, and including the beds and banks of all watercourses
and bodies of surface water, that are wholly or partially inside or
bordering the state or inside the jurisdiction of the state.

(42) Well--Any artificial excavation into and/or below the
surface of the earth whether in use, unused, abandoned, capped, or
plugged that may be further described as one or more of the following:

(A) excavation designed to explore for, produce, cap-
ture, recharge, or recover water, any mineral, compound, gas, or oil
from beneath the land surface;

(B) excavation designed for the purpose of monitoring
any of the physical or chemical properties of water, minerals, geology,
or geothermal properties that exist or may exist below the land surface;

(C) excavation designed to inject or place any liquid,
solid, gas, vapor, or any combination of liquid, solid, gas, or vapor into
any soil or geologic formation below the land surface; or

(D) excavation designed to lower a water or liquid sur-
face below the land surface either temporarily or permanently for any
reason.

§321.33. Applicability.
(a) Any concentrated animal feeding operation (CAFO)

operating under currently effective authorization granted under state
law only by the Texas Natural Resource Conservation Commission
(agency) or under federal law by EPA prior to the effective date
of these amended rules as published in the July 23, 1999, issue of
the Texas Register (24 TexReg 5721) shall submit to the executive
director written notice as required in §321.47 of this title (relating
to Initial Texas Pollutant Discharge Elimination System (TPDES)
Authorization) or do one of the following.

(1) Within 60 days of the effective date of these amended
(1999) rules, the facility owner or operator shall apply for authoriza-
tion under this amended subchapter (1999) in accordance with the pro-
visions of either §321.34 or §321.35 of this title (relating to Proce-
dures for Making Application for an Individual Permit or Procedures
for Making Application for Registration). If such application is filed
within the 60-day period, and is administratively and technically com-
plete, the applicant shall continue to operate the facility under the terms
of the expired authorization until final disposition of the application in
accordance with this subchapter.
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(2) Any facility holding an authorization from the agency
and which is not required under federal law to obtain National Pollutant
Discharge Elimination System (NPDES) authorization shall continue
to operate under the terms of its existing agency authorization until
expiration, amendment, or termination. All such agency authorizations
shall expire five years from the effective date of the amendments (1999)
to these rules, unless such authorization specifies an earlier expiration
date.

(3) Any facility holding an authorization from the agency
under state law only and which under federal law is required to, but
does not, hold a current NPDES authorization, shall file an application
in accordance with provisions of this subchapter within 60 days of the
effective date of these amended (1999) rules.

(b) The executive director may designate any animal feeding
operation as a CAFO and require it to comply with any of the require-
ments of this subchapter, including those to apply for, receive, and com-
ply with an individual permit under §321.34 of this title, in order to
achieve the policy and purposes enumerated in the Texas Water Code
(TWC), §5.120 and §26.003; the Texas Health and Safety Code, Chap-
ters 341, 361, and 382; and §321.31 of this title (relating to Waste and
Wastewater Discharge and Air Emission Limitations). Cases for which
an individual permit may be required include, but are not limited to, sit-
uations where:

(1) the operation is located near surface and/or groundwa-
ter resources;

(2) compliance with standards in addition to those listed in
this subchapter is necessary in order to protect waters in the state from
pollution;

(3) the operation is not in compliance with the standards of
this subchapter;

(4) the operation is under formal commission enforcement
or has been referred to the commission for enforcement by the Texas
State Soil and Water Conservation Board; or

(5) the owner and/or operator has submitted an application
for registration or for a major amendment to a registration which does
not comply with the requirements for administrative and technical com-
pleteness in §321.36(a)(1) of this title (relating to Notice of Application
for Registration).

(c) New CAFOs are prohibited on the Edwards Aquifer
recharge zone.

(d) Any facility, including all poultry operations as described
in TWC, §26.302, which qualifies for, obtains, and is operating under
a certified water quality management plan from the Texas State Soil
and Water Conservation Board is not a CAFO for purposes of this sub-
chapter and is not covered by the provisions of this subchapter, unless
referred to the commission in accordance with the Texas Agriculture
Code, §201.026.

(e) Operators of animal feeding operations not required to sub-
mit an application for either a registration or an individual permit under
this subchapter or authorized by a CAFO general permit in accordance
with the notice of intent requirements of the general permit must lo-
cate, construct, and manage waste control facilities and land application
areas to protect surface and groundwaters and prevent nuisance condi-
tions and minimize odor conditions in accordance with the technical re-
quirements of §§321.38 - 321.40 of this title (relating to Proper CAFO
Operation and Maintenance; Pollution Prevention Plan; and Best Man-
agement Practices).

(f) Any existing, new, or expanding CAFO which is neither
authorized by a CAFO general permit in accordance with the notice of

intent requirements of such general permit or authorized under subsec-
tion (a) or (b) of this section and which is designed to stable or confine
and feed or maintain for a total of 45 days or more in any 12-month
period more than the numbers of animals specified in the definition of
CAFO in §321.32(9)(A) of this title (relating to Definitions) shall ap-
ply for registration in accordance with §321.35 of this title or individual
permit in accordance with §321.34 of this title.

(g) Any existing, new, or expanding animal feeding operation
which is neither authorized by a CAFO general permit in accordance
with the notice of intent requirements of such general permit nor au-
thorized under subsection (a) or (b) of this section, which is located
in areas specified in the definition of Dairy Outreach Program areas in
§321.32(11) of this title, and which is designed to stable or confine and
feed or maintain for a total of 45 days or more in any 12-month period
more than the number of animals specified in the definition of CAFO
in §321.32(9)(B) of this title, but less than or equal to the number of
animals specified in the definition of CAFO in §321.32(9)(A) of this
title shall apply for registration in accordance with §321.35 of this title
or individual permit in accordance with §321.34 of this title.

(h) Any CAFO authorized under this subchapter must develop
and implement a pollution prevention plan in accordance with the pro-
visions of this subchapter.

(i) Any existing, new, or expanding CAFO, which is required
to submit an application for registration or an application for an indi-
vidual permit in accordance with this subchapter, may not commence
operation of any waste management facilities or the construction of
any facility that has the potential to emit air contaminants without first
receiving authorization in accordance with this subchapter or in accor-
dance with a commission order.

(j) Any CAFO which has existing authority under the Texas
Clean Air Act (TCAA) does not have to meet the air quality criteria of
this subchapter. Upon request, under the TCAA, §382.051, any CAFO
which files an application, meets the requirements of §321.46 of this
title (relating to Air Standard Permit Authorization), and obtains ap-
proval of such application in accordance with the provisions of this
subchapter is hereby entitled to an air quality standard permit autho-
rization under this subchapter in lieu of the requirement to obtain an
air quality permit under Chapter 116 of this title (relating to Control of
Air Pollution by Permits for New Construction or Modification). Those
CAFOs which would otherwise be required to obtain an air quality per-
mit under Chapter 116 of this title, and which do not satisfy all of the
requirements of this subchapter, shall apply for and obtain an air quality
permit under Chapter 116 of this title in addition to any authorization
required under this subchapter. Those animal feeding operations which
are not required to obtain authorization under this subchapter may be
subject to requirements under Chapter 116 of this title. Any change
in conditions such that a person is no longer eligible for authorization
under this section requires authorization under Chapter 116 of this ti-
tle. No person may concurrently hold an air quality permit issued under
Chapter 116 of this title and an authorization with air quality provisions
under this subchapter for the same site. Any application for a permit
renewal, amendment, or transfer for any permit issued under the TCAA
shall be reviewed and/or issued under the provisions of Chapter 116 of
this title.

(k) Any animal feeding operation authorized under this sub-
chapter which is a new major source, or major modification as defined
in Chapter 116 of this title shall obtain a permit under Chapter 116 of
this title.

(l) By written request to the executive director, the owner or
operator of any facility described in subsection (a)(2) of this section
may request a transfer of its authorization from an individual permit
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granted by the commission to a registration. Such transfer shall be
processed in accordance with the provisions of §§321.35 - 321.37 of
this title (relating to Procedures for Making Application for Registra-
tion; Notice of Application for Registration; and Actions on Applica-
tions for Registration). If approved, such transfer under this subsection
shall include all special conditions or provisions from the existing in-
dividual permit, and in addition, shall not impose any additional condi-
tions or other requirements unless there is substantial modification to
the facility constituting a major amendment as defined by §305.62 of
this title (relating to Amendment) or to address compliance problems
with the facility or its operations in accordance with a commission or-
der or amendment. If approved, transfer of authorization under this
subsection will require compliance with the appropriate provisions of
§§321.38 - 321.42 of this title (relating to Proper CAFO Operation and
Maintenance; Pollution Prevention Plans; Best Management Practices;
Other Requirements; and Monitoring and Reporting Requirements). If
approved, such transfer shall not require any changes to existing struc-
tural measures which are documented to meet design and construction
standards in effect at the time of installation.

(m) No person may concurrently hold both an individual per-
mit or approved registration under this subchapter and an authorization
under a CAFO general permit in accordance with the notice of intent
requirements of the general permit for the same site.

(n) Any new CAFO located within one mile of Coastal Natu-
ral Resource Areas as defined by §33.203(1) of the Texas Natural Re-
sources Code shall apply for and obtain an individual permit in accor-
dance with §321.34 of this title. Any owner/operator who is required to
obtain an individual permit under this subsection may not commence
physical construction and/or operation of any waste management facil-
ities without first having submitted an application and received a final
effective permit.

(o) By written request to the executive director, the owner or
operator of any facility described in §321.33(a)(2) of this title (relating
to Applicability) and holding an unexpired authorization granted under
Subchapter K of this chapter (relating to Concentrated Animal Feeding
Operations) may request a transfer of their authorization to a registra-
tion under this subchapter. Written request shall be on the same form
as required under §321.47 of this title and continued authorization shall
be in accordance with the terms of §321.47 of this title. A Subchapter
K authorization that has been specifically set aside by court order shall
not be eligible for transfer under this subsection.

(p) Any owner or operator holding a current authorization is-
sued at any time under this subchapter shall obtain an amendment un-
der §321.34 or §321.35 of this title prior to any increase in the number
of animals authorized for confinement or to making any modification
to the facility which would cause a substantial change to the site plan
or in the buffer distance determination as specified in §321.46 of this
title. Nonsubstantial modifications may be made to the site plan or
the pollution prevention plan submitted with the approved application
without prior authorization from the commission. Substantial modifi-
cations are those that result in an increase in the number of animals au-
thorized to be confined, a change in the required buffer zone or required
lagoon capacity, a change in boundaries of the site plan, or a violation
of any management practice or physical or operational requirement of
this subchapter.

(q) Section 321.48 of this title (relating to Regulation of
Certain Dairy Concentrated Animal Feeding Operations (CAFOs)
and §321.49 of this title (relating to Dairy Waste Application Field
Soil Sampling and Testing) apply to a feeding operation confining
cattle that have been or may be used for dairy purposes, or otherwise
associated with a dairy, including cows, calves, and bulls, in a major
sole-source impairment zone, as defined in §321.32 of this title.

(r) Subject to the requirements of subsection (s) of this sec-
tion, the following requirements apply to any CAFO with any part of
any pen, lot, pond, or other type of control or retention facility or struc-
ture of the CAFO located or proposed to be located within the protec-
tion zone of a sole-source surface drinking water supply, as defined in
§321.32 of this title:

(1) for a proposed CAFO, the owner or operator shall ob-
tain authorization to construct and operate the CAFO through the indi-
vidual permit process prior to construction or operation; and

(2) for an existing registered or permitted CAFO:

(A) the owner or operator shall obtain an individual per-
mit or an amended individual permit prior to making any changes which
would require a major amendment;

(B) the owner or operator shall file an individual permit
application for any renewal in accordance with the applicable require-
ments under §321.34 of this title; and

(C) if the CAFO is permitted, the permit authorization
cannot be transferred to a registration.

(s) The commission shall process an application for authoriza-
tion to construct or operate a CAFO as an individual permit under
TWC, §26.028, relating to Action on Application, subject to the pro-
cedures provided by TWC, Chapter 5, Subchapter M, relating to Envi-
ronmental Permitting Procedures, if, on the date the executive director
determines that the application is administratively complete, any part
of any pen, lot, pond, or other type of control or retention facility or
structure of the CAFO is located or proposed to be located within the
protection zone of a sole-source surface drinking water supply, as de-
fined in §321.32 of this title.

§321.34. Procedures for Making Application for an Individual Per-
mit.

(a) A concentrated animal feeding operation (CAFO) that was
not authorized under a rule, order, or permit issued or adopted by the
commission and in effect at the time of the adoption of these amended
rules as published in the July 23, 1999, issue of the Texas Register (24
TexReg 5721) shall apply for an individual permit in accordance with
the provisions of this section or shall apply for registration in accor-
dance with the provisions of §321.35 of this title (relating to Procedures
for Making Application for Registration). Application for an individ-
ual permit shall be made on forms provided by the executive director.
The applicant shall provide such additional information in support of
the application as may be necessary for an adequate technical review
of the application. A facility which is not required under federal law
to obtain National Pollutant Discharge Elimination System authoriza-
tion may apply for a state-only individual permit, for a term of five
years, which authorizes the discharge or disposal of waste or wastewa-
ter into or adjacent to water in the state only in the event of a 25-year,
24-hour rainfall event. At a minimum, the application shall demon-
strate compliance with the technical requirements set forth in §§321.38
- 321.42 of this title (relating to Proper CAFO Operation and Mainte-
nance; Pollution Prevention Plans; Best Management Practices; Other
Requirements; and Monitoring and Reporting Requirements) and shall
demonstrate compliance with the requirements specified in §321.35(c)
of this title. Applicants shall comply with §§305.41, 305.43, 305.44,
305.46, and 305.47 of this title (relating to Applicability; Who Applies;
Signatories to Applications; Designation of Material as Confidential;
and Retention of Application Data). Each applicant shall pay an appli-
cation fee as required by §305.53 of this title (relating to Application
Fees). An annual waste treatment inspection fee is also required of each
permittee as required by §305.503 and §305.504 of this title (relating to
Fee Assessments and Fee Payments). An annual Clean Rivers Program
fee is also required as required under §220.21(d) of this title (relating
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to Water Quality Assessment Fees). Except as provided in subsections
(b) - (e) of this section, each permittee shall comply with §§305.61 and
305.63 - 305.68 of this title (relating to Applicability; Renewal; Trans-
fer of Permits; Permit Denial; Suspension and Revocation; Revocation
and Suspension Upon Request or Consent; and Action and Notice on
Petition for Revocation or Suspension). Notice, public comment, and
hearing on applications shall be conducted in accordance with com-
mission rules governing individual permits issued under Chapter 26 of
the Texas Water Code. Each permittee shall comply with §305.125 of
this title (relating to Standard Permit Conditions). Individual permits
granted under this subchapter shall be effective for a term not to exceed
five years. To qualify for the air quality standard permit, the applicant
must meet the requirements in §321.46 of this title (relating to Air Stan-
dard Permit Authorization).

(b) All applications for permit renewal must be administra-
tively and technically complete, meet all applicable technical require-
ments of this subchapter, and be in accordance with one of the follow-
ing.

(1) An application to renew an individual permit for an an-
imal feeding operation which was issued between July 1, 1974, and
December 31, 1977, may be renewed by the commission at a regular
meeting without holding a public hearing if the applicant does not seek
to discharge into or adjacent to waters in the state and does not seek to
change materially the pattern or place of land application.

(2) Except as provided by §305.63(a)(3) of this title (relat-
ing to Renewals), an application for a renewal of an individual permit
for a facility as described in §321.33(a)(2) of this title (relating to Appli-
cability) may be granted by the executive director without public notice
if it does not propose any change which constitutes a major amendment
as defined in Chapter 305 of this title (relating to Consolidated Permits)
or a major source as defined under Chapter 116 of this title (relating to
Control of Air Pollution by Permits for New Construction or Modifica-
tion). Renewal under this paragraph shall be allowed only if there has
been no related formal enforcement action against the facility during
the last 36 months of the term of the permit in which the commission
has determined that:

(A) a violation occurred that contributed to pollution of
surface or groundwater, or an unauthorized discharge has occurred, or
a violation of §101.4 of this title (relating to Nuisance) has occurred
or any violation of an applicable state or federal air quality control re-
quirement has occurred; and

(B) that such discharge or air emission violation was
within the reasonable control of the permittee; and

(C) such discharge or air emission violation could have
been reasonably foreseen by the permittee. In addition to the provisions
of subparagraphs (A) - (C) of this paragraph, for any application for re-
newal of a permit within an area specified in the definition of Dairy
Outreach Program areas in §321.32(11) of this title (relating to Defi-
nitions), an annual compliance inspection shall have been completed
within 12 months of the date the executive director declares the appli-
cation administratively complete.

(3) If the application for renewal does not meet all of the
criteria in this subsection, then an application for renewal shall be filed
in accordance with subsection (a) of this section.

(c) Each applicant shall pay an application fee as required by
§305.53 of this title.

(d) A permittee submitting an application for renewal satisfy-
ing the criteria in subsection (b)(2) of this section will automatically
be issued a notice of renewal for the existing permit by the executive
director.

(e) Any permittee with an issued and effective individual per-
mit shall submit an application for renewal at least 180 days before the
expiration date of the effective permit, unless permission for a later date
has been granted by the executive director. The executive director shall
provide the permittee notice of deadline for the application for renewal
at least 240 days before the permit expiration date. The executive di-
rector shall not grant permission for applications to be submitted later
than the expiration date of the existing permit.

(f) Notice provided by the executive director under subsec-
tion (e) of this section shall be sent by certified mail, return receipt
requested.

(g) A facility owner or operator shall submit a complete appli-
cation within 90 days of notification from the executive director that an
individual permit is required.

(h) If an application requests an amendment as defined by
§321.33(p) of this title of an existing individual permit, the application
shall be filed and processed under this section.

(i) If a renewal application has been filed before the individual
permit expiration date, the existing individual permit will remain in full
force and effect and will not expire until action on the application for
renewal is final.

§321.35. Procedures for Making Application for Registration.

(a) A concentrated animal feeding operation (CAFO) that is
not authorized under a rule, order, or permit of the commission in ef-
fect at the time of the adoption of these amended rules as published in
the July 23, 1999, issue of the Texas Register (24 TexReg 5721) shall
apply for and receive registration under this section or shall apply for an
individual permit in accordance with the provisions of §321.34 of this
title (relating to Procedures for Making Application for an Individual
Permit). A person who requests a registration or renewal of such reg-
istration granted under this subchapter, or an amendment as defined in
§321.33(p) of this title (relating to Applicability), shall submit a com-
plete and accurate application to the executive director, according to
the provisions of this section.

(b) Applicants shall comply with the applicable provisions of
§§305.43, 305.44, 305.46, and 305.47 of this title (relating to Who Ap-
plies; Signatories to Applications; Designation of Material as Confi-
dential; and Retention of Application Data).

(c) Application for registration under this section shall be
made on forms prescribed by the executive director. Except as
provided in §321.33(r) of this title and §321.48 of this title (relating to
Regulation of Certain Dairy Concentrated Animal Feeding Operations
(CAFOs)), a facility which is not required under federal law to obtain
National Pollutant Discharge Elimination System authorization may
apply for a state-only registration, which authorizes the discharge
or disposal of waste or wastewater into or adjacent to water in the
state only in the event of a 25-year, 24-hour rainfall event, or may
transfer from an individual permit to such a registration in accordance
with §321.33(l) of this title. The applicant shall submit an original
completed application with attachments and one copy of the appli-
cation with attachments to the executive director at the headquarters
in Austin, Texas, and one additional copy of the application with
attachments to the appropriate commission regional office. The
completed application shall be submitted to the executive director
signed and notarized and with the following information:

(1) the verified legal status of the applicant;

(2) the payment of applicable fees;

(3) the signature of the applicant, in accordance with sub-
section (b) of this section;
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(4) the maximum number of animals for which the facili-
ties have been designed;

(5) a proposed site plan for the facility showing the bound-
aries of land owned, operated, or controlled by the applicant and to be
used as a part of a CAFO, the locations of all pens, lots, ponds, on-site
and off-site land application areas, and any other types of control or
retention facilities, and all adjacent landowners within 500 feet of the
property line of all tracts containing facilities and all on-site or off-site
land application areas, including their name and address. As used in
this subchapter, the term "land application area" does not apply to any
lands not owned, operated, or controlled by the CAFO operator for the
purpose of off-site land application of manure, wherein the manure is
given or sold to others for land application;

(6) a county general highway map (with graphic scale
clearly shown) to identify the relative location of the CAFO and at
least a one mile area surrounding the facility;

(7) one original (remainder in copies) United States Geo-
logical Survey 7 1/2-minute quadrangle topographic map or an equiva-
lent high quality copy showing the boundaries of land owned, operated,
or controlled by the applicant and to be used as a part of a CAFO, and
within 500 feet of the outer boundary of the land application area(s),
open lots, and control facilities, the location of all private water wells
(abandoned or in use) and public wells and all springs, lakes, or ponds
within one mile of the outer boundary of the retention facility and
downstream of the facility;

(8) sections of the pollution prevention plan to be desig-
nated by the executive director. Prior to utilization of wastewater re-
tention facilities, documentation of liner certifications by a licensed
professional engineer must be submitted (if applicable);

(9) a copy of a recorded deed or tax records showing own-
ership, or a copy of a contract or lease agreement between the applicant
and the owner/operator of any lands to be utilized under the proposed
CAFO. This requirement does not apply to any lands not owned, op-
erated, or controlled by the applicant for the purpose of off-site land
application of manure wherein the manure is given or sold to others
for beneficial use, provided the owner/operator of the CAFO is not in-
volved in the application of the manure;

(10) a certification by a Natural Resources Conservation
Service (NRCS) engineer, licensed professional engineer, or qualified
groundwater scientist documenting the absence or presence of any
recharge features identified on any tracts of land owned, operated, or
controlled by the applicant and to be used as a part of a CAFO. Doc-
umentation, by the certifying party shall identify the sources and/or
methods used to identify the presence or absence of recharge features.
The documentation shall include the method or approach to be used
to identify previously unidentified and/or undocumented recharge
features that may be discovered during the time of construction. At a
minimum, the records and/or maps of the following entities/agencies
shall be reviewed to locate any artificial recharge features:

(A) Railroad Commission;

(B) Groundwater District, if applicable;

(C) Texas Water Development Board;

(D) TNRCC;

(E) NRCS;

(F) previous owner of site, if available, and

(G) on-site inspection of site with a NRCS engineer, li-
censed professional engineer, or qualified groundwater scientist;

(11) where the applicant cannot document the absence of
recharge features on the tracts for which an application is being filed,
the proposed site plan shall also indicate the specific location of any and
all recharge features found on any property owned, operated, or con-
trolled by the applicant under the application as certified by a NRCS
engineer, licensed professional engineer, or qualified groundwater sci-
entist. The applicant shall also submit a plan, developed by a NRCS
engineer or licensed professional engineer, to prevent impacts on any
located recharge feature and associated groundwater formation which
may include the following:

(A) installation of the necessary and appropriate pro-
tective measures for each located recharge feature such as impervious
cover, berms, or other equivalent protective measures covering all af-
fected facilities and land application areas; or

(B) submission of a detailed groundwater monitoring
plan covering all affected facilities and land application areas. At a
minimum, the groundwater monitoring plan shall specify procedures to
annually collect a groundwater sample from representative wells, have
each sample analyzed for chlorides, nitrates, and total dissolved solids,
and compare those values with background values for each well; or

(C) any other similar method or approach demonstrated
by the applicant to be protective of any associated recharge feature;

(12) area land use map (air quality only). This map shall
identify the property line, the permanent odor sources and the distance
and direction to any residences, animal feeding operations, businesses,
public parks, or occupied structures within a one-mile radius of the
permanent odor sources to show compliance with §321.46 of this title
(relating to Air Standard Permit Authorization). The map shall include
the north arrow and scale of map;

(13) the applicant shall indicate in the application the lo-
cation and times where the application may be inspected by the pub-
lic. Within 48 hours of receiving notice of administrative and technical
completeness, the applicant shall make a copy of the application and
the entire pollution prevention plan available for public inspection at
the applicant’s place of business during normal business hours, Mon-
day through Friday, and at a public place within the county where the
proposed facility is to be located so that the copy may be made avail-
able for inspection at a public place during normal business hours. For
the purposes of this section, normal business hours shall be at a mini-
mum of: 9:00 a.m. to noon and from 1:00 p.m. to 5:00 p.m., Monday
through Friday allowing for the observance of state and/or federal hol-
idays. Such places may include, but are not limited to, public libraries;
district, county, or municipal offices; community recreation centers; or
public schools;

(14) for an application for a feeding operation confining
cattle that have been or may be used for dairy purposes, or otherwise
associated with a dairy, including cows, calves, and bulls, documenta-
tion showing whether or not the facility is located in a major sole-source
impairment zone, as defined in §321.32 of this title (relating to Defini-
tions), if the application is for authorization to:

(A) construct or operate a new dairy CAFO, as defined
in §321.32 of this title; or

(B) increase the number of dairy animals confined un-
der an existing operation; and

(15) for applications for CAFOs located in the watershed
of a sole-source surface drinking water supply, as defined in §321.32
of this title, documentation showing whether or not any part of any pen,
lot, pond, or other type of control or retention facility or structure of the
CAFO is located or proposed to be located within the protection zone
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of a sole-source surface drinking water supply, as defined in §321.32
of this title.

(d) Each applicant shall pay an application fee as required by
§305.53 of this title (relating to Application Fees). An annual waste
treatment inspection fee is also required of each registrant as required
by §305.503 and §305.504 of this title (relating to Fee Assessment and
Fee Payment). An annual Clean Rivers Program fee is also required as
required under §220.21(d) of this title (relating to Water Quality As-
sessment Fees). No fees under Chapter 116 of this title (relating to
Control of Air Pollution by Permits for New Construction or Modi-
fication) shall be required of an applicant for an authorization issued
under this section.

(e) Each registrant shall comply with and is subject to the pro-
visions of §§305.61, 305.64 and 305.66 - 305.68 of this title (relating
to Applicability; Transfer of Permits; Permit Denial, Suspension, and
Revocation; Revocation and Suspension Upon Request or Consent; Ac-
tion and Notice on Petition for Revocation or Suspension).

(f) Registrations approved under this subchapter shall be ef-
fective for a term not to exceed five years.

(g) (Air quality only). To qualify for the air quality standard
permit, the applicant must meet the requirements in §321.46 of this
title.

(h) Registrations issued under §321.37 or §321.47 of this ti-
tle (relating to Action on Applications for Registration or Initial Texas
Pollutant Discharge Elimination System (TPDES) Authorization) shall
expire five years after the effective date of these amendments (1999),
and no new registrations shall be issued after that date. However, if the
commission proposes to amend or readopt these rules prior to such ex-
piration date, all registrations shall remain in effect until final commis-
sion action on the proposed amendment or readoption. An application
for renewal of a registration under this section must be administratively
and technically complete, meet all applicable technical requirements of
this subchapter, and, except as otherwise provided in paragraphs (1) -
(5) of this subsection, be processed according to §321.36 and §321.37
of this title (relating to Notice of Application for Registration and Ac-
tion on Application for Registration). A registration for a facility de-
scribed in §321.33(a)(2) of this title may be renewed, according to the
following procedures.

(1) Except as provided by §305.63(a)(3) of this title (relat-
ing to Renewals), an administratively and technically complete appli-
cation may be granted by the executive director without public notice
if it does not propose any other change to the registration as approved.
Renewal under this paragraph shall be allowed only if there has been
no related formal enforcement action against the facility during the last
36 months of the term of the registration in which the commission has
determined that:

(A) a violation occurred that contributed to pollution of
surface or ground water, or an unauthorized discharge has occurred, or
a violation of §101.4 of this title (relating to Nuisance) has occurred,
or any violation of an applicable state or federal air quality control re-
quirement has occurred; and

(B) that such discharge or air emission violation was
within the reasonable control of the registrant; and

(C) such discharge or air emission violation could have
been reasonably foreseen by the registrant. In addition to the provisions
of subparagraphs (A) - (C) of this paragraph, for any application for
renewal of a registration within an area specified in the definition of
Dairy Outreach Program areas in §321.32(11) of this title, an annual
compliance inspection shall have been completed within 12 months of

the date the executive director declares the application administratively
complete.

(2) Each applicant shall pay an application fee as required
by §305.53 of this title.

(3) A registrant submitting an application for renewal of a
registration satisfying the criteria in paragraph (1) of this subsection
will automatically be issued a renewal for the existing registration by
the executive director.

(4) If the application for renewal of a registration cannot
meet all of the criteria in paragraph (1) of this subsection, then an ap-
plication for renewal of the registration shall be filed in accordance with
subsection (a) of this section and processed in accordance with §321.36
and §321.37 of this title.

(5) Any registrant with an effective registration shall sub-
mit an application for renewal at least 180 days before the expiration
date of the effective registration, unless permission for a later date has
been granted by the executive director. The executive director shall
provide the registrant notice of deadline for the application for renewal
by certified mail, return receipt requested, at least 240 days before the
registration expiration date. The executive director shall not grant per-
mission for applications to be submitted later than the expiration date
of the existing registration.

§321.39. Pollution Prevention Plans.

(a) A pollution prevention plan shall be developed for each
concentrated animal feeding operation (CAFO) covered under this sub-
chapter. Pollution prevention plans shall be prepared in accordance
with good engineering practices and shall include measures necessary
to limit the discharge of pollutants to waters in the state. The plan shall
describe and ensure the implementation of practices which are to be
used to assure compliance with the limitations and conditions of this
subchapter. The plan shall identify a specific individual(s) at the facil-
ity who is responsible for development, implementation, maintenance,
and revision of the pollution prevention plan. The activities and respon-
sibilities of the pollution prevention personnel shall address all aspects
of the facility’s pollution prevention plan.

(b) Where a Natural Resources Conservation Service (NRCS)
plan has been prepared for the facility, the pollution prevention plan
may refer to the NRCS plan when the NRCS plan documentation con-
tains equivalent requirements for the facility. When the operator uses a
NRCS plan as partial completion of the pollution plan, the NRCS plan
must be kept on site. Design and construction criteria developed by the
NRCS can be substituted for the documentation of design capacity and
construction requirements (see subsection (f) of this section) of the pol-
lution prevention plan provided the required inspection logs and water
level logs in subsection (f)(3) and (11) of this section are kept with the
NRCS Plan. Waste management plans developed by the NRCS can
be substituted for the documentation of application rate calculations in
subsection (f)(19) and (24) of this section. NRCS Waste Management
Plans which have been prepared since January 1, 1989 are considered
by the NRCS to contain adequate management practices. To insure the
protection of water quality, the NRCS has determined that NRCS plans
prepared prior to 1989 must be submitted for renewal with the Natural
Resources Conservation Service or a waste management professional
before December 1995. NRCS has determined that all plans should be
reviewed every five years to insure proper management of wastes.

(c) The plan shall be signed by the operator or other signatory
authority in accordance with §305.44 of this title (relating to Signato-
ries to Applications), and be retained on site. The plan shall be updated
as appropriate.
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(d) Upon completion of a plan review, the executive director
may notify the operator at any time that the plan does not meet one or
more of the minimum requirements of this subchapter. After such no-
tification from the executive director, the operator shall make changes
to the plan within 90 days after such notification unless otherwise pro-
vided by the executive director.

(e) The operator shall amend the plan prior to any change in
design, construction, operation, or maintenance, which has a signifi-
cant effect on the potential for the discharge of pollutants to waters in
the state or if the pollution prevention plan proves to be ineffective in
achieving the general objectives of controlling pollutants in discharges
from CAFOs.

(f) The plan shall include, at a minimum, the following items.

(1) Each plan shall provide a description of potential pol-
lutant sources. Potential pollutant sources include any activity or ma-
terial that may reasonably be expected to add pollutants to waters in
the state from the facility. An evaluation of potential pollutant sources
shall identify the types of pollutant sources, provide a description of
the pollutant sources, and indicate all measures that will be used to pre-
vent contamination from the pollutant sources. The type of pollutant
sources found at any particular site varies depending upon a number
of factors, including, but not limited to: site location, historical land
use, proposed facility type, and land application practices. The evalu-
ation shall encompass all land that will be used as part of the CAFO
as indicated in the site plan. Each potential pollutant source must be
identified in the plan. A thorough site inspection of the facility is rec-
ommended to ensure that all sources have been identified. Potential
pollutant sources found at CAFO facilities include, but are not limited
to, the following: manure; sludge; wastewater; dust; silage stockpiles;
fuel storage tanks; pesticide storage and applications; lubricants; dis-
posal of any dead animals associated with production at the CAFO;
land application of waste and wastewater; manure stockpiling; pond
clean-out; vehicle traffic; and pen clean-out. Each plan shall include:

(A) a site plan/map, or topographic map indicating, an
outline of the property that will be used in the waste generation and
utilization activities of the CAFO area; each existing structural control
measure to reduce pollutants in wastewater and precipitation runoff;
and surface water bodies;

(B) identification of the specific location of any
recharge features identified on any tracts of land planned to be utilized
under the provisions of this subchapter. In addition, the plan should
also locate and describe the function of all measures installed to
prevent impacts to identified recharge features;

(C) a list of any significant spills of these materials at
the facility after September 18, 1998, or for new facilities, since date
of operation; and

(D) all existing sampling data.

(2) The pollution prevention plan for each facility shall in-
clude a description of management controls appropriate for the facility,
and the operator must implement such controls. The appropriateness
and priorities of any controls shall reflect the identified sources of pol-
lutants at the facility.

(3) The plan shall include the location and a description
of structural controls. Structural controls shall be inspected, by those
individuals identified in the pollution prevention plan as responsible for
development, implementation, maintenance, and revision of the plan,
at least four times per year for structural integrity and maintenance.
The plan shall include dates for inspection of the retention facility, and
a log of the findings of such inspections. The appropriateness of any
controls shall reflect the identified sources of pollutants at the facility.

(4) The plan must include documentation of the assump-
tions and calculations used in determining the appropriate volume ca-
pacity of the retention facilities. In addition to the 25-year, 24-hour
rainfall, the volume capacity of the retention facility shall be designed
to meet the demands of a hydrologic needs analysis (water balance)
which demonstrates the irrigation water requirements for the cropping
system maintained on the wastewater application site(s). Precipitation
inputs to the hydrologic needs analysis (water balance) shall be the av-
erage monthly precipitation taken from an official source such as the
"Climatic Atlas of Texas," LP-192, published by the Texas Department
of Water Resources, dated December, 1983, or the most recent edi-
tion, or successor publication. The consumptive use requirements of
the cropping system shall be developed on a monthly basis, and shall
be calculated as a part of the hydrologic needs analysis (water balance).
The following volumes shall be considered in determining the analysis:

(A) the runoff volume from all open lot surfaces;

(B) the runoff volume from all areas between open lot
surfaces that is directed into the retention facilities;

(C) the rainfall multiplied by the area of the retention
and waste basin;

(D) the volume of rainfall from any roofed area that is
directed into the retention facilities;

(E) all waste and process generated wastewater pro-
duced during a 21-day, or greater, period;

(F) the estimated storage volume for a minimum one
year of sludge accumulation;

(G) the storage volume required to contain all wastewa-
ter and runoff during periods of low crop demand;

(H) the evaporation volume from retention facility sur-
faces;

(I) the volume applied to crops in response to crop de-
mand;

(J) the minimum treatment volume required for waste
treatment, if treatment lagoon; and/or

(K) any additional storage volume required as a safety
measure as determined by the system designer.

(5) The maximum required storage value calculated by the
hydrologic analysis requirements shall not encroach on the storage vol-
ume required for the 25-year, 24-hour rainfall event. Wastewater ap-
plication rates utilized in the hydrologic needs analysis (water balance)
shall not induce runoff or create tailwater.

(6) In addition, the retention facility shall include a top
freeboard of not less than two feet. Freeboard shall account for set-
tlement and slope stability of the materials used at the time of design
and construction.

(7) (Air quality only). A lagoon in a single lagoon sys-
tem and a primary lagoon in a multi-stage lagoon system shall be de-
signed to maintain the necessary treatment volume or surface area as
calculated using the manure production data (mean plus one standard
deviation) published by American Society of Agricultural Engineers
(ASAE) standards D384.1, dated June, 1988, and applicable updates to
comply with anaerobic lagoon design criteria as established by ASAE
standards EP-403.2, dated December, 1992, and applicable updates, or
other site-specific data documented in the pollution prevention plan.

(8) Evaporation systems shall be designed to withstand a
ten-year (consecutive) period of maximum recorded monthly rainfall
(other than catastrophic), as determined by a hydrologic needs analysis
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(water balance), and sufficient freeboard (not less than one foot) shall
be maintained to dispose of rainfall and rainfall runoff from the 25-year,
24-hour rainfall event without overflow. In the hydrologic needs anal-
ysis determination, in any month in which a catastrophic event occurs,
the analysis shall replace such an event with not less than the long-term
average rainfall for that month.

(9) Site-specific information should be used to determine
retention capacity and land application rates. All site-specific informa-
tion used must be documented in the pollution prevention plan.

(10) The plan shall include a description of the design stan-
dards for the retention facility embankments. The following minimum
design standards are required for construction and/or modification of a
retention facility.

(A) Soils used in the embankment shall be free of for-
eign material such as trash, brush, and fallen trees.

(B) The embankment shall be constructed in lifts or lay-
ers no more than six inches thick and compacted at optimum moisture
content.

(C) Embankment construction must be accompanied by
compaction testing and certified to be in accordance with NRCS, Corps
of Engineers, Bureau of Reclamation, or American Society of Civil En-
gineers (ASCE) design standards. Compaction tests must be certified
by a licensed professional engineer.

(D) All embankment walls shall be stabilized to prevent
erosion or deterioration.

(11) The plan must include a schedule for liquid waste re-
moval. A date log indicating weekly inspection of wastewater level
in the retention facility, including specific measurement of wastewater
level will be kept with the plan. Retention facilities shall be equipped
with either irrigation or evaporation or liquid removal systems capa-
ble of dewatering the retention facilities. Operators using pits, ponds,
tanks, or lagoons for storage and treatment of storm water, manure,
and process generated wastewater, including flush water waste han-
dling systems, shall maintain in their wastewater retention facility suf-
ficient available capacity to contain rainfall and rainfall runoff from a
25-year, 24-hour rainfall event. The operator shall restore such capac-
ity to store all runoff from a 25-year, 24-hour rainfall event after any
rainfall event or accumulation of wastes or process generated wastewa-
ter which reduces such capacity, weather permitting. Equipment capa-
ble of dewatering the wastewater retention structures of waste and/or
wastewater shall be available whenever needed to restore the capac-
ity required to accommodate the rainfall and runoff resulting from the
25-year, 24-hour rainfall event.

(12) A permanent marker (measuring device) shall be
maintained in the wastewater retention facilities to show the following:
the volume required for a 25-year, 24-hour rainfall event; and the
predetermined minimum treatment volume within any treatment pond.
The marker shall be visible from the top of the levee. At no time
shall a treatment lagoon at a CAFO that is operated under an air
quality authorization be dewatered to a level below the predetermined
treatment volume, except for cleanout periods or periods where the
net effect of evaporation and rainfall would require the addition of
fresh water to maintain the treatment volume without pumping fresh
groundwater from an aquifer.

(13) (Air quality only). The primary lagoon in a multi-
stage lagoon system shall be designed and operated so that the lagoon
maintains a constant level at all times unless prohibited by climatic
conditions. Where practical, any contaminated runoff should be routed
around the primary lagoon into the secondary lagoon.

(14) A rain gauge shall be kept on site and properly main-
tained. A log of all measurable rainfall events shall be kept with the
pollution prevention plan.

(15) Concentrated animal feeding operations constructing
a new or modifying an existing wastewater retention facility shall in-
sure that all construction and design is in accordance with good en-
gineering practices. Where site-specific variations are warranted, the
operator must document these variations and their appropriateness to
the plan. Existing facilities which have been properly maintained and
show no signs of structural breakage or leakage will be considered to
be properly constructed. Structures built in accordance with site-spe-
cific NRCS plans and specifications will be considered to be in com-
pliance with the design and capacity requirements of this subchapter if
the site-specific conditions are the same as those used by the NRCS to
develop the plan (numbers of animals, runoff area, wastes generated,
etc.). All retention structure design and construction shall, at a mini-
mum, be in accordance with the technical standards developed by the
NRCS. The operator must use those standards that are current at the
time of construction.

(16) The operator shall include in the plan, site-specific
documentation that no significant hydrologic connection exists
between the contained wastewater and waters in the state. Where the
operator cannot document that no significant hydrologic connection
exists, the ponds, lagoons, and basins of the retention facilities must
have a liner which will prevent the potential contamination of surface
waters and groundwaters.

(A) The operator can document lack of hydrologic con-
nection by either: documenting that there will be no significant leakage
from the retention structure; or documenting that any leakage from the
retention structure would not migrate to waters in the state. This docu-
mentation shall be certified by a NRCS engineer, licensed professional
engineer, or qualified groundwater scientist and must include informa-
tion on the hydraulic conductivity and thickness of the natural materials
underlying and forming the walls of the containment structure up to the
wetted perimeter.

(B) For documentation of no significant leakage, in-situ
materials must, at a minimum, meet the minimum criteria for hydraulic
conductivity and thickness as described in this section. Documentation
that leakage will not migrate to waters in the state must include maps
showing groundwater flow paths, or that the leakage enters a confined
environment. A written determination by a NRCS engineer, or a li-
censed professional engineer that a liner is not needed to prevent a sig-
nificant hydrologic connection between the contained wastewater and
waters in the state will be considered documentation that no significant
hydrologic connection exists.

(17) Site-specific conditions shall be considered in the de-
sign and construction of liners. NRCS liner requirements or liners con-
structed and maintained in accordance with NRCS design specifica-
tions in Appendix 10d of the Agricultural Waste Management Hand-
book (or its current equivalent) shall be considered to prevent hydro-
logic connections which could result in the contamination of waters in
the state. Liners for retention structures shall be constructed in accor-
dance with good engineering practices. Where no site-specific assess-
ment has been done by a NRCS engineer, licensed professional engi-
neer, or qualified groundwater scientist, the liner shall be constructed
to have hydraulic conductivities no greater than 1 x 10-7 cm/sec, with a
thickness of 1.5 feet or greater or its equivalency in other materials.

(18) Where a liner is installed to prevent hydrologic con-
nection the operator must maintain the liner to inhibit infiltration of
wastewaters. Liners shall be protected from animals by fences or other
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protective devices. No trees shall be allowed to grow within the poten-
tial distance of the root zone. Any mechanical or structural damage to
the liner shall be evaluated by a NRCS engineer or a licensed profes-
sional engineer within 30 days of the damage. Documentation of liner
maintenance shall be kept with the pollution prevention plan. The op-
erator shall have a NRCS engineer, licensed professional engineer, or
qualified groundwater scientist review the documentation and do a site
evaluation every five years. If notified by the executive director that
significant potential exists for the contamination of waters in the state
or drinking water, the operator shall install a leak detection system or
monitoring well(s) in accordance with that notice. Documentation of
compliance with the notification must be kept with the pollution pre-
vention plan, as well as all sampling data. In the event monitoring
well(s) are required, the operator must sample each monitor well an-
nually for nitrate as nitrogen, chloride, and total dissolved solids using
the methods outlined in the pollution prevention plan, and compare the
analytical results to the baseline data. If a 10% deviation in concen-
tration of any of the sampled constituents is found, the operator must
notify the executive director within 30 days of receiving the analytical
results. Data from any monitoring wells must be kept on site for three
years with the pollution prevention plan. The first year’s sampling shall
be considered the baseline data and must be retained on site for the life
of the facility unless otherwise provided by the executive director.

(19) The pollution prevention plan shall describe measures
that will be used to minimize entry of non-process wastewater into
retention facilities. Such measures may include the construction of
berms, embankments, or similar structures. Retention facilities shall
be equipped with either irrigation or evaporation systems capable of
dewatering the retention facilities, or a regular schedule of wastewater
removal by contract hauler. The pollution prevention plan must include
all calculations, as well as, all factors used in determining land appli-
cation rates, acreage, and crops. Land application rates must take into
account the nutrient contribution of any land applied manures. If land
application is utilized, the following requirements shall apply.

(A) The discharge or drainage of irrigated wastewater
is prohibited where it will result in a discharge of pollutants into or
adjacent to waters in the state.

(B) When wastewater is used to irrigate land applica-
tion areas, the plan shall include: a description of waste handling pro-
cedures and equipment availability; the calculations and assumptions
used for determining land application rates; and all nutrient analysis
data. Application rates shall not exceed the nutrient uptake of the crop
coverage or planned crop planting with any land application of waste-
water and/or manure. Land application rates of wastewaters shall be
based on the available nitrogen content, however, where annual soil
sampling analysis for extractable phosphorus as described in paragraph
(28)(F) of this subsection indicates a level greater than 200 parts per
million (ppm) of extractable phosphorus (reported as P) in Zone 1 for a
particular waste or wastewater land application field, the operator may
apply wastewater to the affected application area only in accordance
with the conditions established in paragraph (28)(G) of this subsection.

(C) Wastewater shall not be irrigated when the ground
is frozen or saturated or during rainfall events (unless in accordance
with subparagraph (E) of this paragraph.

(D) Irrigation practices shall be managed so as to reduce
or minimize ponding or puddling of wastewater on the site, pollution of
waters in the state, and prevent the occurrence of nuisance conditions.

(E) It shall be considered proper operation and mainte-
nance for a facility which has been properly operated in accordance
with this subchapter, and that is in danger of imminent overflow due to

chronic or catastrophic rainfall, to discharge wastewaters to land appli-
cation sites for filtering prior to discharging to waters in the state. Only
that portion of the total retention facility wastewater volume necessary
to prevent overflow due to chronic or catastrophic rainfall shall be land
applied for filtering prior to discharging to waters in the state. Monitor-
ing and reporting requirements for such discharges shall be consistent
with §321.42 of this title (relating to Monitoring and Reporting Re-
quirements).

(F) Facilities including ponds, pipes, ditches, pumps,
and diversion and irrigation equipment shall be maintained to insure
ability to fully comply with the terms of this subchapter and the pollu-
tion prevention plan.

(G) Adequate equipment or land application area shall
be available for removal of such waste and wastewater as required to
maintain the retention capacity of the facility for compliance with this
subchapter.

(H) Where land application sites are isolated from sur-
face waters and groundwaters and no potential exists for runoff to reach
any waters in the state, application rates may exceed nutrient crop up-
take rates only upon written approval of the executive director. No land
application under this subsection shall cause or contribute to a violation
of water quality standards or create a nuisance.

(I) The pollution prevention plan shall include the fol-
lowing information:

(i) a site map showing the location of any land ap-
plication areas, either on-site or off-site which are owned, operated, or
under the control of the facility owner or operator which will be uti-
lized for land application of waste or wastewater;

(ii) the location and description of the major soil
types within the identified land application areas;

(iii) crop types and rotations to be implemented on
an annual basis;

(iv) predicted yield goals based on the major soil
types within the identified land application areas;

(v) procedures for calculating nutrient budgets to be
used to determine application rates;

(vi) a detailed description of the type of equipment
and method of application to be used in applying the waste or waste-
water; and

(vii) projected rates and timing of application of the
manure and wastewater as well as other sources of nutrients that will
be applied to the land application areas.

(J) The owner or operator shall maintain on-site and up-
date records of all waste and wastewater either utilized at the facility
or removed from the facility.

(i) For facilities where waste or wastewater is ap-
plied on property owned, operated, or controlled by the owner or opera-
tor, such records shall include the following information: date of waste
or wastewater application; location of the specific application site and
the number of acres utilized during each application event; acreage of
each individual crop on which waste or wastewater is applied; number
of dry tons, percent nitrogen based on a dry basis, and the percent mois-
ture content of the manure; and actual annual yield of each harvested
crop.

(ii) Where waste or wastewater is removed from the
facility, records must be maintained in accordance with paragraph (23)
of this subsection.
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(20) Solids shall be removed in accordance with a prede-
termined schedule for cleanout of all treatment lagoons to prevent the
accumulation of solids from exceeding 50% of the original treatment
volume. Removal of solids shall be conducted during favorable wind
conditions that carry odors away from nearby receptors and the opera-
tor shall notify the regional office of the commission as soon as the la-
goon cleaning is scheduled, but not less than ten days prior to cleaning,
and verification shall be reported to the same regional office within five
days after the cleaning has been completed. At no time shall emissions
from any activity create a nuisance. Any increase in odors associated
with a properly managed cleanout under this subsection will be taken
into consideration by the executive director when determining compli-
ance with the provisions of this subchapter.

(21) (Manure and pond solids handling and land applica-
tion). Storage and land application of manure shall not cause a dis-
charge of pollutants to waters in the state, cause a water quality viola-
tion in waters in the state, or cause a nuisance condition. At all times,
sufficient volume shall be maintained within the control facility to ac-
commodate manure, other solids, wastewaters, and contaminated storm
water (rainwater runoff) from the concentrated animal feeding areas.

(22) Where the operator decides to land apply manures or
pond solids, the plan shall include: a description of waste handling pro-
cedures and equipment availability; the calculations and assumptions
used for determining land application rates; and all nutrient analysis
data. Land application rates of wastes shall be based on the available
nitrogen content of the solid waste, except however, where annual soil
sampling analysis for extractable phosphorus as described in paragraph
(28)(F) of this subsection indicates a level greater than 200 ppm of ex-
tractable phosphorus (reported as P) in Zone 1 for a particular waste
or wastewater land application field, the operator may apply manure or
pond solids to the affected application area only in accordance with the
conditions established in paragraph (28)(G) of this subsection.

(23) If manure is sold or given to other persons for off-site
land application or disposal, the operator must maintain a log of: date
of removal from the CAFO; name of hauler; and amount, in wet tons,
dry tons, or cubic yards, of waste removed from the CAFO. (Incidental
amounts, given away by the pick-up truck load, need not be recorded.)
Where the wastes are to be land applied by the hauler, the operator must
make available to the hauler any nutrient sample analysis of the manure
from that year.

(24) The procedures documented in the pollution preven-
tion plan must ensure that the handling and land application of wastes
as defined in §321.32 of this title (relating to Definitions) comply with
the following requirements.

(A) Manure storage capacity based upon manure and
waste production and land availability shall be provided. Storage
and/or surface disposal of manure in the 100-year flood plain, near
water courses or recharge feature is prohibited unless protected by
berms or other structures. The land application of wastes at agronomic
rates shall not be considered surface disposal in this case and is not
prohibited.

(B) When manure is stockpiled, it shall be stored in a
well drained area with no ponding of water, and the top and sides of
stockpiles shall be adequately sloped to ensure proper drainage. Runoff
from manure storage piles must be retained on site.

(C) Waste shall not be applied to land when the ground
is frozen or saturated or during rainfall events.

(D) Manure shall be uniformly applied to suitable land
at appropriate times and at agronomic rates. Discharge (runoff) of

waste from the application site is prohibited. Timing and rate of ap-
plications shall be in response to crop needs, assuming usual nutrient
losses, expected precipitation, and soil conditions.

(E) All necessary practices to minimize waste manure
transport to waters in the state shall be utilized and documented to the
plan.

(F) Edge-of-field, grassed strips shall be used to sepa-
rate water courses from runoff carrying eroded soil and manure parti-
cles. Land subject to excessive erosion shall be avoided.

(G) Where land application sites are isolated from sur-
face waters and no potential exists for runoff to reach waters in the
state, application rates may exceed nutrient crop uptake rates only upon
written approval by the executive director. No land application under
this subchapter shall cause or contribute to a violation of surface wa-
ter quality standards, contaminate groundwater, or create an nuisance
condition.

(H) Nighttime application of liquid or solid waste shall
be allowed only in areas with no occupied residence(s) within 0.25 mile
from the outer boundary of the actual area receiving waste application.
In areas with an occupied residence within 0.25 mile from the outer
boundary of the actual area receiving waste application, application
shall only be allowed from one hour after sunrise until one hour before
sunset, unless the current occupants of such residences have, in writing,
agreed to such nighttime applications.

(I) Accumulations of solids on concrete cow lanes at
dairies and concrete swine pens, without slotted floors, shall be scraped
or flushed at least once per week or in accordance with proper de-
sign and maintenance of the facility. Farrowing pens at swine facilities
which are not scraped or flushed once per week shall be scraped/flushed
after each group of sows have been removed from the facility.

(J) Buildings designed with mechanical flush/scrape
systems shall be flushed/scraped at least once per week or as often as
necessary to maintain the design efficiency. This provision would in-
clude, but would not be limited to, swine and caged poultry operations.

(K) Earthen pens shall be designed and maintained to
ensure good drainage and to prevent ponding.

(L) Facilities that utilize a solid settling basin(s) shall
remove solids from the basin as often as necessary to maintain the de-
sign efficiency.

(25) The plan shall include an appropriate schedule for pre-
ventative maintenance. Operators will provide routine maintenance to
their control facilities in accordance with a schedule and plan of oper-
ation to ensure compliance with this subchapter. The operator shall
keep a maintenance log documenting that preventative maintenance
was done. A preventive maintenance program shall involve inspection
and maintenance of all runoff management devices (mechanical sep-
arators, catch basins) as well as inspecting and testing facility equip-
ment and containment structures to uncover conditions that could cause
breakdowns or failures resulting in discharge of pollutants to waters in
the state or the creation of a nuisance condition.

(26) The plan shall identify areas which, due to topography,
activities, or other factors, have a high potential for significant soil ero-
sion. Where these areas have the potential to contribute pollutants to
waters in the state the pollution prevention plan shall identify measures
used to limit erosion and pollutant runoff.

(27) The operator shall document to the pollution preven-
tion plan as soon as possible, any planned physical alterations or addi-
tions to the permitted facility. The operator must insure that any change
or facility expansion will not result in a discharge in violation of the
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provisions of this subchapter or will require an amendment to an exist-
ing authorization in force at the time of modification.

(28) Prior to commencing wastewater irrigation or waste
application on land owned or operated by the operator, and annually
thereafter, the operator shall collect and analyze representative soil
samples of the wastewater and waste application sites according to the
following procedures.

(A) Sampling procedures shall employ accepted tech-
niques of soil science for obtaining representative and analytical re-
sults.

(B) Samples should be taken within the same 45-day
time frame each year.

(C) Obtain one composite sample for each soil depth
zone per land management unit and per uniform (soils with the same
characteristics and texture) soil type within the land management unit.
For the purposes of this subchapter, a land management unit shall be
considered to be an area associated with a single center pivot system
or a tract of land on which similar soil characteristics exist and similar
management practices are being used.

(D) Composite samples shall be comprised of 10 - 15
randomly sampled cores obtained from each of the following soil depth
zones:

(i) Zone 1: 0 - 6 inches for land application areas
where the waste is incorporated directly into the soil or 0 - 2 inches
for land application areas where the waste is not incorporated into the
soil; if a 0 - 2 inch sample is required under this subsection, then an
additional sample from the 2 - 6 inch soil depth zone shall be obtained
in accordance with the provisions of this section, and

(ii) Zone 2: 6 - 24 inches.

(E) Soil samples shall be submitted to a soil testing lab-
oratory along with a previous crop history of the site, intended crop
use, and yield goal. Soil test reports shall include nutrient recommen-
dations for the crop yield goal.

(F) Chemical/nutrient parameters and analytical proce-
dures for laboratory analysis of soil samples from wastewater and waste
application sites shall include the following:

(i) nitrate reported as nitrogen in ppm;

(ii) phosphorus (extractable, ppm) - Texas Agricul-
tural Extension Service Soil Testing Laboratory - TAMU extractant or
Mehlich III;

(iii) potassium (extractable, ppm);

(iv) sodium (extractable, ppm);

(v) magnesium (extractable, ppm);

(vi) calcium (extractable, ppm);

(vii) soluble salts/electrical conductivity (dS/m) -
determined from extract of 2:1 (v/v) water/soil mixture; and

(viii) soil water pH.

(G) Except as provided under §321.49 of this title (re-
lating to Dairy Waste Application Field Soil Sampling and Testing),
when results of the annual soil analysis for extractable phosphorus in
subparagraph (F) of this paragraph indicate a level greater than 200
ppm of extractable phosphorus (reported as P) in Zone 1 for a particu-
lar waste or wastewater land application field or if ordered by the com-
mission to do so in order to protect the quality of waters in the state,

then the operator shall not apply any waste or wastewater to the af-
fected area unless the waste or wastewater application is implemented
in accordance with a detailed nutrient utilization plan developed by an
employee of the NRCS, a nutrient management specialist certified by
the NRCS, the Texas State Soil and Water Conservation Board, Texas
Cooperative Extension, an agronomist or soil scientist on full-time staff
at an accredited university located in the State of Texas, or a profes-
sional agronomist or soil scientist certified by the American Society
of Agronomy (ASA), after approval by the executive director based
on a determination by the executive director that another person or en-
tity identified in this subparagraph cannot develop the plan in a timely
manner. The executive director will issue technical guidance to assist
in the development of complete and effective nutrient utilization plans.
No land application under an approved nutrient utilization plan shall
cause or contribute to a violation of water quality standards or create a
nuisance. Land application under the terms of the nutrient utilization
plan may commence 30 days after the plan is filed with the executive
director, unless prior to that time the executive director has returned the
plan for failure to comply with all the requirements of this subsection.
The CAFO operator shall ensure that the nutrient utilization plan, at a
minimum, evaluates and addresses the following factors to assure that
the beneficial use of manure is conducted in a manner that prevents
phosphorus impacts to water quality:

(i) slope of application fields (as a percentage) and
distance of the land application area from waters in the state;

(ii) average rainfall for the area for each month;

(iii) soil series, soil type, soil family classification,
and pH values of all soils in application fields;

(iv) chemical characteristics of the waste, including
total nitrogen and phosphorus;

(v) recommended rates, methods, and schedules of
application of manure and wastewater for all fields;

(vi) crop types, maximum crop uptake rate, and ex-
pected yield for each crop; and

(vii) best management practices to be utilized to pre-
vent phosphorus impacts to water quality, including any physical struc-
tures and vegetative filterstrips.

(29) The operator shall annually analyze at least one repre-
sentative sample of irrigation wastewater and one representative sample
of solid waste for total nitrogen, total phosphorus, and total potassium.

(30) Results of initial and annual soils, wastewater and
solid waste analyses shall be maintained on-site as part of the pollution
prevention plan.

(31) Operators submitting applications for renewal or ex-
pansion of existing facilities authorized under this subchapter to utilize
a playa lake as a wastewater retention structure shall within ninety (90)
days of the effective date of the renewal, submit a groundwater mon-
itoring plan to the Agriculture Section, Water Quality Division of the
Texas Natural Resource Conservation Commission. At a minimum,
the groundwater monitoring plan shall specify procedures to annually
collect a groundwater sample from each well providing water for the
facility, have each sample analyzed for chlorides and nitrates, and com-
pare those values to background values for each well.

§321.48. Regulation of Certain Dairy Concentrated Animal Feeding
Operations (CAFOs).

(a) This section applies to new CAFOs and to CAFOs increas-
ing the number of animals confined under an existing operation that
are:
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(1) feeding operations confining cattle that have been or
may be used for dairy purposes, or otherwise associated with a dairy,
including cows, calves, and bulls; and

(2) in a major sole-source impairment zone, as defined in
§321.32 of this title (relating to Definitions).

(b) The owner or operator shall submit a permit application
and obtain a new or amended individual permit prior to:

(1) constructing or operating a new CAFO, as defined in
§321.32 of this title; or

(2) increasing the number of animals confined under an ex-
isting operation.

(c) Nothing in this section limits the commission’s authority
to include in an individual or general permit under this subchapter pro-
visions necessary to protect a water resource in this state.

(d) Any permit to which this section applies must, at a mini-
mum:

(1) provide for management and disposal of waste in ac-
cordance with this subchapter; and

(2) require that 100% of the collectible manure produced
by the additional animals in confinement at an expanded operation or
all of the animals in confinement at a new operation must be:

(A) beneficially used outside of the watershed;

(B) disposed in landfills outside of the watershed, sub-
ject to the requirements of commission rules relating to industrial solid
waste;

(C) delivered to a composting facility approved by the
executive director;

(D) put to another beneficial use approved by the exec-
utive director; or

(E) applied in any of the following ways:

(i) in accordance with the requirements of §321.39
of this title (relating to Pollution Prevention Plans) and §321.40 of this
title (relating to Best Management Practices) to a waste application
field owned or controlled by the owner of the CAFO, if the field is not
a historical waste application field, as defined in §321.32 of this title;

(ii) in accordance with the requirements of §321.39
and §321.40 of this title, to a historical waste application field that is
owned or operated by the owner or operator of the CAFO, if results of
representative composite soil sampling conducted at the waste applica-
tion field and submitted to the executive director show that the waste
application field contains 200 or fewer parts per million (ppm) of ex-
tractable phosphorus (reported as P) in the Zone 1 (0 - 6 inch) depth; or

(iii) in accordance with a detailed nutrient utilization
plan approved by the executive director which, at a minimum, meets the
requirements of §321.39(f)(28)(G) of this title, to a historical waste ap-
plication field that is owned or operated by the owner or operator of the
CAFO, if results of representative composite soil sampling conducted
at the waste application field and submitted to the executive director
show that the waste application field contains greater than 200 ppm of
extractable phosphorus (reported as P) in the Zone 1 (0 - 6 inch) depth.

(e) The detailed nutrient utilization plan required under sub-
section (d)(2)(D)(iii) of this section must be developed by:

(1) an employee of the United States Department of Agri-
culture’s Natural Resources Conservation Service (NRCS);

(2) a nutrient management specialist certified by the United
States Department of Agriculture’s NRCS;

(3) the State Soil and Water Conservation Board;

(4) the Texas Cooperative Extension;

(5) an agronomist or soil scientist on the full-time staff of
an accredited university located in this state; or

(6) a professional agronomist or soil scientist certified by
the American Society of Agronomy, after approval by the executive
director based on a determination by the executive director that another
person or entity listed in paragraphs (1) - (5) of this subsection cannot
develop the plan in a timely manner.

§321.49. Dairy Waste Application Field Soil Sampling and Testing.
(a) This section applies to CAFOs that are feeding operations

confining cattle that have been or may be used for dairy purposes, or
otherwise associated with a dairy, including cows, calves, and bulls, in
a major sole-source impairment zone, as defined in §321.32 of this title
(relating to Definitions).

(b) For new CAFOs or CAFOs increasing the number of an-
imals, the requirements of this section must be implemented concur-
rently with the next required annual soil sampling date established in
the pollution prevention plan.

(c) For existing CAFOs not increasing the number of animals,
the requirements of this section must be implemented concurrently with
the next required annual soil sampling date established in the pollution
prevention plan, beginning six months after the effective date of these
amended and new rules (2002).

(d) The CAFO operator shall:

(1) contract with a person described in §321.48(e) of this ti-
tle (relating to Regulation of Certain Dairy Concentrated Animal Feed-
ing Operations (CAFOs)) and approved by the executive director to col-
lect one or more representative composite soil samples from each waste
application field, including each historical waste application field, and
to ensure compliance with subsection (f) of this section; and

(2) have sampling under subsection (d)(1) of this section
performed in accordance with the requirements of §321.39 of this title
(relating to Pollution Prevention Plans) and not less often than once ev-
ery 12 months, in accordance with the procedures in §321.39(f)(28)(A)
- (D) of this title.

(e) The CAFO operator shall ensure that each sample collected
under subsection (d) of this section is tested in accordance with the
applicable requirements of §321.39(f)(28)(A) - (F) of this title and is
tested for any other nutrient designated by the executive director.

(f) The CAFO operator shall ensure that the analytical results
from the testing performed under subsection (e) of this section are sub-
mitted to the executive director and that a copy is submitted to the ap-
propriate commission regional office and the operator of the CAFO
within 60 days of the sampling.

(g) If the samples tested under subsection (e) of this section
show a phosphorus level in the soil of more than 500 parts per million
(ppm) in Zone 1 (0 - 6 inch) depth, the operator shall file with the
executive director a new or amended nutrient utilization plan with a
phosphorus reduction component that is certified as acceptable by a
person described in §321.48(e) of this title.

(h) If the samples tested under subsection (e) of this section
show a phosphorus level in the soil of more than 200 ppm but not more
than 500 ppm in Zone 1 (0 - 6 inch) depth, the operator shall:
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(1) file with the executive director a new or amended nu-
trient utilization plan with a phosphorus reduction component that is
certified as acceptable by a person described in §321.48(e) of this title;
or

(2) show that the level is supported by a nutrient utilization
plan certified as acceptable by a person described under §321.48(e) of
this title.

(i) If the owner or operator of a waste application field is re-
quired by this section to have a nutrient utilization plan with a phos-
phorus reduction component, and if the results of tests performed on
composite soil samples collected 12 months or more after the plan is
filed do not show a reduction in phosphorus concentration in Zone 1 (0
- 6 inch) depth, then the owner or operator is subject to enforcement ac-
tion at the discretion of the executive director. The executive director,
in determining whether to take an enforcement action, shall consider
any explanation presented by the owner or operator regarding the rea-
sons for the lack of phosphorus reduction, including, but not limited to,
an act of God, meteorologic conditions, diseases, vermin, crop condi-
tions, or variability of soil testing results.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 14,

2002.

TRD-200200940
Stephanie Bergeron
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: March 6, 2002
Proposal publication date: September 28, 2001
For further information, please call: (512) 239-0348

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 13. TEXAS COMMISSION ON
FIRE PROTECTION

CHAPTER 421 STANDARDS FOR
CERTIFICATION
37 TAC §421.5, §421.17

The Texas Commission on Fire Protection (TCFP) adopts
amendments to §421.5 and new §421.17 without changes to
the text published in the December 28, 2001, issue of the Texas
Register (26 TexReg 10803).

The result of enforcing the amended and new sections will be that
applicants for certification will have clearer guidelines for certifi-
cation requirements.

Amendments to §421.5 add definitions for immediately danger-
ous to life or health (IDLH), incipient stage fire, interior structure
fire fighting, personal alert safety system (PASS), and structural
fire protection personnel. New §421.17, Requirement to Main-
tain Certification, provides additional clarification for certification
issues discussed in Chapter 437, Fees, and Chapter 441, Con-
tinuing Education.

No comments were received on the proposed amendments or
new section.

The amendments and new section are adopted under Texas
Government Code, §419.008, which provides the TCFP with au-
thority to adopt rules for the administration of its powers and
duties, Texas Government Code, §419.022, which provides the
TCFP with the authority to establish minimum requirements for
fire protection personnel, and for the purpose of implementing
Senate Bill 382 enacted by the 77th Legislature.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 13,

2002.

TRD-200200897
Gary L. Warren, Sr.
Executive Director
Texas Commission on Fire Protection
Effective date: March 5, 2002
Proposal publication date: December 28, 2001
For further information, please call: (512) 239-4921

♦ ♦ ♦
CHAPTER 423. FIRE SUPPRESSION
SUBCHAPTER A. MINIMUM STANDARDS
FOR STRUCTURE FIRE PROTECTION
PERSONNEL CERTIFICATION
37 TAC §423.13

The Texas Commission on Fire Protection (TCFP) adopts
amendments to §423.13, International Fire Service Accredi-
tation Congress (IFSAC) Certification, without changes to the
text published in the December 28, 2001, issue of the Texas
Register (26 TexReg 10805).

The amendments increase the opportunities for individuals who
are employed outside of the fire service to earn IFSAC certifica-
tions through studies which can enhance their job performance.

The amendments add IFSAC certifications for First Responder
Awareness and First Responder Operations.

No comments were received on the proposed amendments.

The amendments are adopted under Texas Government Code,
§419.008, which provides the TCFP with authority to adopt rules
for the administration of its powers and duties, and Texas Gov-
ernment Code, §419.022, which provides the TCFP with the au-
thority to establish minimum requirements for fire protection per-
sonnel.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 13,

2002.

TRD-200200898
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Gary L. Warren, Sr.
Executive Director
Texas Commission on Fire Protection
Effective date: March 5, 2002
Proposal publication date: December 28, 2001
For further information, please call: (512) 239-4921

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 1. TEXAS DEPARTMENT OF
HUMAN SERVICES

CHAPTER 19. NURSING FACILITY
REQUIREMENTS FOR LICENSURE AND
MEDICAID CERTIFICATION
SUBCHAPTER P. PHARMACY SERVICES
40 TAC §19.1510

The Texas Department of Human Services (DHS) adopts an
amendment to §19.1510 with a change to the proposed text in
the December 28, 2001, issue of the Texas Register (26 TexReg
10810).

Justification for the amendment is to implement Senate Bill 768,
77th Legislature, which allows nursing facilities to keep emer-
gency medication kits that contain small doses of commonly pre-
scribed drugs, such as antibiotics, narcotics, anti-anxiolitics, and
anti-convulsants, for residents who may need them with little no-
tice to obtain them from a pharmacy. Senate Bill 768 transfers
responsibility for emergency medication kit rules from DHS to
the Texas State Board of Pharmacy (TSBP). DHS amends its
current rules to reflect TSBP’s new rules.

The department received no comments regarding adoption of
the amendment. A minor editorial change in §19.1510(1) added
parentheses to a citation.

The amendment is adopted under the Health and Safety Code,
Chapter 242, which authorizes DHS to license and regulate con-
valescent and nursing homes and related institutions.

The amendment implements the Health and Safety Code,
§§242.001-242.268.

§19.1510. Emergency Medication Kits.

Stocks of inventoried emergency medications may be kept in facilities.

(1) Emergency medication kits must be maintained in com-
pliance with 22 TAC §291.20(b) (relating to Remote Pharmacy Ser-
vices Using Emergency Medication Kits).

(2) Facilities must have contracts with the pharmacy that
provides the emergency medication kit. The contract must outline the
services to be provided by the pharmacy and the responsibilities and
accountabilities of each party in fulfilling the terms of the contract in
compliance with federal and state laws and regulations.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 14,

2002.

TRD-200200937
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: May 1, 2002
Proposal publication date: December 28, 2001
For further information, please call: (512) 438-3734

♦ ♦ ♦
CHAPTER 48. COMMUNITY CARE FOR
AGED AND DISABLED
SUBCHAPTER J. 1915(C) MEDICAID
HOME AND COMMUNITY-BASED WAIVER
SERVICES FOR AGED AND DISABLED
ADULTS WHO MEET CRITERIA FOR
ALTERNATIVES TO NURSING FACILITY CARE
40 TAC §48.6003

The Texas Department of Human Services (DHS) adopts an
amendment to §48.6003, in its Community Care for Aged and
Disabled chapter. The amendment is adopted with changes to
the proposed text published in the August 24, 2001, issue of the
Texas Register (26 TexReg 6285).

Justification for the amendment is to make CBA eligibility deter-
mination more equitable. This rule change also will provide a
balance between nursing facility residents and individuals living
in a community when determining CBA eligibility.

To better implement Rider 37, and in response to public com-
ments, DHS has removed provisions requiring individuals to re-
quest CBA services and meet all CBA eligibility criteria while re-
siding in a nursing facility as a condition to bypass the interest
list, as similar provisions are included in the rules implement-
ing Rider 37. DHS has accordingly deleted subsection (b)(2)
of this title (referring to promoting independence). DHS has also
renumbered subsection (b)(3) of this title (referring to suspended
enrollment) as (b)(2), and removed the sentence, "During peri-
ods of suspended enrollment, those individuals who meet the
criteria specified in paragraph (2) of this subsection are placed
at the top of the interest list on a first-come, first-served basis."

The department received written comments from the Texas As-
sociation of Home Care; United Cerebral Palsy of Texas; the Dis-
ability Policy Consortium; and Advocacy, Incorporated. A sum-
mary of the comments and the department’s responses follows.

Comment: We believe that if a person has had to enter a nursing
facility (NF) in the past six months, that person is at high risk of in-
stitutionalization in the future. We recommend leaving §48.6003
(b)(1)(C) language as it is in the current rule and deleting the fol-
lowing sentence from §48.6003 (b)(2): "If the individual moves
from a nursing facility (NF) to a community setting before CBA
enrollment, the individual is denied CBA services and his name
is added to the CBA interest list with the date he requested CBA
services."

Response: DHS disagrees. At this time, there are approximately
40,000 individuals registered on the CBA interest list. Currently
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an individual can go into an NF and bypass these 40,000 in-
dividuals. This amendment will provide a balance between NF
residents and individuals living in a community who may also be
at a high risk for institutionalization when determining CBA eligi-
bility. If the Medicaid-enrolled NF resident continues to reside in
the NF until he is determined eligible for CBA services, he can
receive the CBA services in the community, and due to Rider 37,
the funds for care will follow the client.

Comment: We believe that the concept of resources/slots is not
relevant. We also believe that everyone in an NF who chooses
to get out should get a CBA position, not just go to the top of
the interest list, particularly because the state is already spend-
ing money on the person in the NF. With the implementation of
Rider 37, the need for any change in the CBA eligibility rule is un-
necessary, as an individual residing in an NF will be able to utilize
Rider 37 and move into the community. This could be added in
§48.6003(b)(2).

Response: DHS agrees that every NF resident whose stay is be-
ing paid by Medicaid has the option to leave the NF and receive
CBA services if the individual meets the CBA eligibility criteria.
Since DHS implemented Rider 37 in September 2001, there is
no need for the proposed substitute language included under
(b)(2) of this section (pertaining to Medicaid eligible nursing fa-
cility residents being able to be approved for CBA services). We
are deleting the proposed language. Proposed rules to imple-
ment Rider 37 were presented at the September 2001 Board
meeting, with no negative comments. Since September 2001,
DHS has implemented Rider 37 through a policy interpretation.
As NF Medicaid enrolled residents have transferred directly into
the CBA program, their CBA services are being funded from the
NF budget. If the individual leaves the NF prior to eligibility de-
termination and receipt of Medicaid funds, the money does not
follow the client. The individual will be registered on the CBA in-
terest list in the date order he requested services.

Comment: Please clarify that enrollment into CBA is limited to
the number of participants approved by CMS or the availability
of state funding, with the exception of individuals who use Rider
37 to transfer from a nursing facility to CBA community services.
We recommend the proposed rule language reference Rider 37,
which gives the department the ability to transfer funds from the
nursing facility line item to the community care budget. As noted
above, this could be added in §48.6003(b)(2).

Response: DHS disagrees, and feels there is no need to clarify
that enrollment into CBA is limited to the number of participants
approved by CMS or the availability of state funding in the pro-
posed rule. This is already clearly stated in the §48.6003(b).
DHS has already implemented Rider 37.

Comment: The department’s own data show less than an es-
timated 1% of persons enrolled in the CBA program potentially
abuse the bypass rule to gain entry into CBA. The bypass rule
is working as it should and there is no need to create additional
restrictions.

Response: DHS disagrees. Rider 37 already allows Medicaid
enrolled NF residents to transfer from the NF to the CBA pro-
gram. DHS believes it is not equitable for an individual to bypass
the interest list unless he is an NF resident enrolled in Medicaid.

Comment: Please retain the current bypass criteria, as they fo-
cus on diversion and have proven effective. People who have
resided in nursing homes within the last six months should be
able to go to the top of the CBA waiting list to target the state’s
limited slots to those most at risk of nursing home placement.

Diversion is more humane, less disruptive, more effective, and
cheaper than de-institutionalization.

Response: DHS disagrees that allowing individuals to bypass
the interest list ahead of all the individuals on the interest list
targets those most at risk of nursing home placement. Many of
the 40,000 individuals on the interest list living in the community
may also have a high risk of being institutionalized.

Comment: We strongly oppose any eligibility that would require
a person to live in a nursing home for a designated period of time
before being able to access a waiver program.

Response: DHS agrees that a person should not be required to
live in a nursing home for a designated period of time before be-
ing able to access a waiver program. Rider 37 would require the
individual to continue living in the NF only until his eligibility for
CBA is approved. If the individual moves back to the community
before being a Medicaid recipient in the NF, the money will not
follow the individual. If individuals are allowed to bypass the in-
terest list without the money following them, they will take a CBA
slot, thereby denying those individuals who have been waiting
for CBA services.

Comment: The proposed revision under §48.6003(b)(3), which
enables the department to suspend enrollment, will contribute to
unnecessary institutionalization.

Response: DHS agrees that suspending enrollment into the
CBA program when appropriated funds for the CBA program are
exhausted will lead to institutionalization of some individuals.
Without appropriated funds, DHS cannot enroll individuals into
any Texas Department of Human Services program.

The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department to
administer public and medical assistance programs; and under
Texas Government Code §531.021, which provides the Health
and Human Services Commission with the authority to adminis-
ter federal medical assistance funds.

The amendment implements the Human Resources Code,
§§22.001 - 22.030 and §§32.001 - 32.042.

§48.6003. Client Eligibility Criteria.

(a) To be determined eligible by the Texas Department of Hu-
man Services (DHS) for the 1915(c) Medicaid waiver program pro-
vided as an alternative to care in a nursing facility, an applicant must:

(1) be age 21 or above;

(2) meet the level-of-care criteria for medical necessity for
nursing facility care in accordance with §19.2409 and §19.2410 of this
title (relating to General Qualifications for Medical Necessity Determi-
nations and Criteria Specific to a Medical Necessity Determination);

(3) meet the requirements for Preadmission Screening and
Annual Resident Review (PASARR) and be determined appropriate for
nursing facility care;

(4) choose home and community-based waiver services
as an alternative to nursing facility placement based on an informed
choice with approval conditional on feasible alternatives available
under the waiver in accordance with 42 Code of Federal Regulations
§441.302(d)(1);

(5) have an individual plan of care for waiver services as
specified in §48.6006 of this title (relating to Individual Plan of Care for
Waiver Services) whose cost does not exceed 100% of the individual’s
actual Texas Index for Level of Effort payment rate;
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(6) meet the financial eligibility criteria for waiver services
as specified in §48.6007 of this section (relating to Financial Eligibility
Criteria); and

(7) have ongoing needs for waiver services whose pro-
jected costs, as indicated on the Individual Plan of Care, do not exceed
the maximum service ceilings set for those services as listed below:

(A) Adaptive Aids and Medical Supplies service cate-
gory cannot exceed $10,000 per individual per Individual Plan of Care
year without approval by the waiver manager;

(B) minor home modifications service category cannot
exceed $7500 per individual without approval by the waiver manager;

(C) respite care cannot exceed 30 days per individual
per Individual Plan of Care year without approval by the waiver man-
ager;

(8) receive waiver services within 30 days after waiver eli-
gibility is established and

(9) reside either in his own home or in a licensed personal
care facility or adult foster care home contracted with the Texas De-
partment of Human Services to provide Community Based Alternatives
(CBA) services. CBA services will not be delivered to residents of hos-
pitals, nursing facilities, ICF-MR facilities, or unlicensed personal care
facilities.

(10) meet two or more of the criteria for nursing home risk,
as specified in the Resident Assessment Instrument-Home Care As-
sessment for Nursing Home Risk as revised in April 1996 and summa-
rized as follows:

(A) needs assistance with one or more of the activities
of dressing, personal hygiene, eating, toilet use, or bathing;

(B) has a functional decline in the past 90 days;

(C) has a history of a fall two or more times in past 180
days;

(D) has a neurological diagnosis of Alzheimer’s, Head
Trauma, Multiple Sclerosis, Parkinsonism, or Dementia;

(E) has a history of nursing facility placement within
the last five years;

(F) has multiple episodes of urine incontinence daily;
and

(G) goes out of one’s residence one or fewer days a
week.

(b) Enrollment in the Community Based Alternatives (CBA)
program is limited to the number of participants approved by the Cen-
ters for Medicare and Medicaid Services (CMS) or the availability of
state funding.

(1) Eligible individuals are to be enrolled from the CBA
interest list on a "first-come, first-served" basis, except for individuals
who meet the following criteria:

(A) children age 21 who are no longer eligible for the
Medically Dependent Children Program (MDCP); or

(B) children age 21 who have been receiving nursing
services through the Texas Health Steps Program and are no longer
eligible.

(2) DHS suspends enrollment into the CBA program as
long as the census of program participants exceeds funded limits. For
purposes of this section, the census is considered to have exceeded
funded limits when DHS determines that the combination of existing
caseloads and individuals described in paragraphs (1)(A) and (1)(B) of
this subsection exceed funded limits within the current budget period.

(c) Participants may be enrolled in only one waiver program
at a time.

(d) The nursing facility risk criteria will be applied at the time
of the first annual re-assessment for current Community Based Alter-
natives Program participants and at the time of initial enrollment for all
new applicants.

(e) Individuals transferring from a nursing facility or the Med-
ically Dependent Children Program are exempt from subsection (a)(10)
of this section.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 12,

2002.

TRD-200200894
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: March 4, 2002
Proposal publication date: August 24, 2001
For further information, please call: (512) 438-3734

♦ ♦ ♦
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REVIEW OF AGENCY RULES
This Section contains notices of state agency rules review as directed by Texas Government Code,
§2001.039. Included here are (1) notices of plan to review; (2) notices of intention to review, which
invite public comment to specified rules; and (3) notices of readoption, which summarize public
comment to specified rules. The complete text of an agency’s plan to review is available after it is
filed with the Secretary of State on the Secretary of State’s web site (http://www.sos.state.tx.us/
texreg). The complete text of an agency’s rule being reviewed and considered for readoption is
available in the Texas Administrative Code on the web site (http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that
is reviewing the rules. Questions about the web site and printed copies of these notices may be
directed to the Texas Register office.

Proposed Rule Reviews
Texas Department of Health

Title 25, Part 1

The Texas Department of Health (department) will review and consider
for readoption, revision or repeal Title 25, Texas Administrative Code,
Part 1, Chapter 289. Radiation Control, Subchapter F. License Regu-
lations, §§289.251 and 289.253.

This review is in accordance with the requirements of the Texas Gov-
ernment Code, §2001.039, the General Appropriations Act, Article IX,
§9-10.13, 76th Legislature, 1999.

An assessment will be made by the department as to whether the rea-
sons for adopting or readopting these rules continue to exist. This as-
sessment will be continued during the rule review process. Each rule
will be reviewed to determine whether it is obsolete, whether the rule
reflects current legal and policy considerations, and whether the rule
reflects current procedures of the department.

Comments on the review may be submitted in writing within 30 days
following the publication of this notice in the Texas Register to Linda
Wiegman, Office of General Counsel, Texas Department of Health,
1100 West 49th Street, Austin, Texas 78756. Any proposed changes to
these rules as a result of the review will be published in the Proposed
Rule Section of the Texas Register and will be open for an additional
30 day public comment period prior to final adoption or repeal by the
department.

TRD-200200975
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: February 15, 2002

♦ ♦ ♦
Texas Natural Resource Conservation Commission

Title 30, Part 1

The Texas Natural Resource Conservation Commission (commission)
files this notice of intention to review and proposes the readoption of

Chapter 35, Emergency and Temporary Orders and Permits; Tempo-
rary Suspension or Amendment of Permit Conditions with an amend-
ment, as concurrently published in the Proposed Rules section of this
issue of the Texas Register. This review of Chapter 35 is proposed in
accordance with Texas Government Code, §2001.039, and Senate Bill
(SB) 178, 76th Legislature, 1999, which require state agencies to re-
view and consider for readoption each of their rules every four years.
The review must include an assessment of whether the reasons for the
rules continue to exist.

CHAPTER SUMMARY

This chapter implemented SB 1876, 75th Legislature, 1997, and contin-
ued the commission’s effort to consolidate agency procedural rules and
make certain processes consistent among different agency programs.
Chapter 35 is organized into the following 12 subchapters.

Subchapter A, Purpose, Applicability, and Definitions, contains pro-
visions addressing the purpose of the chapter, the applicability of the
chapter, and definitions that pertain to the chapter.

Subchapter B, Authority of the Executive Director, delineates the duty
and eligibility of the executive director regarding emergency and tem-
porary orders.

Subchapter C, General Provisions, specifies when the commission or
the executive director may issue emergency and temporary orders, de-
fines the term of an initial and renewal emergency order, and defines
the term for a temporary order. Additionally, Subchapter C delineates
the application process, the hearing process, the contents of an emer-
gency or temporary order, and the application fees.

Subchapter D, Emergency Suspension of Beneficial Inflows, addresses
the procedures and criteria that the commission or the executive direc-
tor must use during a review of an application by a water right holder
who requests the temporary suspension of conditions in the water right
relating to beneficial inflow to bays and estuaries and instream uses
during an emergency.

Under Subchapter E, Emergency Orders for Utilities, the commission
or the executive director may appoint a person to temporarily manage
and operate a utility that has discontinued or abandoned operations.
Additionally, this subchapter delineates when the commission or exec-
utive director may authorize an emergency rate increase for a utility, the
term of the rate increase, how the request for the increase must be made,
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the applicable notice to ratepayers, and the record keeping procedures.
Finally, the subchapter authorizes the commission to require that the
utility deposit all or part of the rate increase into an interest-bearing
escrow account.

Under Subchapter F, Water Quality Emergency and Temporary Orders,
the commission may issue temporary orders, and the commission or ex-
ecutive director may issue emergency orders, relating to the discharge
of waste or pollutants into or adjacent to any water in the state. Ad-
ditionally, the subchapter specifies what information must be included
in an application, and what the commission or executive director must
find before an emergency order is issued.

Under Subchapter G, Solid Waste and Uranium By-product Emergency
Orders, the commission or the executive director may issue a manda-
tory or prohibitory emergency order if an emergency exists requiring
immediate action to protect public health and safety or the environ-
ment. Additionally, the subchapter specifies the terms and conditions
of an emergency or temporary order.

Under Subchapter H, Radioactive Substances and Materials Emer-
gency Orders, the commission or the executive director may issue an
emergency order if an emergency exists requiring immediate action
to protect public health and safety or the environment. Additionally,
the subchapter specifies the terms and conditions of an emergency or
temporary order. Subchapter H also provides the commission and the
executive director with a mechanism to impound radioactive material
possessed by a person not equipped to observe or who fails to observe
the provisions of the Texas Radiation Control Act (TRCA) or a license
or order issued by the commission under the TRCA, or Chapter 366.

Under Subchapter I, Storage Tank Emergency Orders, the commission
or the executive director may issue emergency orders if there is an ac-
tual or threatened release of a regulated substance from an underground
storage tank, and the emergency order would provide for quicker cor-
rective action than would be possible under Texas Water Code (TWC),
Chapter 26. Additionally, this subchapter describes terms and condi-
tions of an emergency order, as well as notice requirements.

Under Subchapter J, Imminent and Substantial Endangerment, the
commission or the executive director may issue emergency adminis-
trative orders.

Under Subchapter K, Air Orders, the commission or executive direc-
tor may issue emergency orders to authorize immediate action for the
addition, replacement, or repair of facilities or control equipment; and
may issue orders authorizing associated emissions of air contaminants,
whenever a catastrophe necessitates such construction and emissions
otherwise precluded under the Texas Clean Air Act. Additionally, the
subchapter delineates what must be included in an application for an
emergency order, the notice requirements, the required findings, and
the content of the emergency order. This subchapter also includes pro-
visions for modifying, affirming, and setting aside an emergency order.

Under Subchapter L, On-site Sewage Disposal System, the commission
may issue an order to suspend the registration of an on-site sewage
disposal system installer, or to order that an on-site sewage disposal
system not be used.

PRELIMINARY ASSESSMENT OF WHETHER THE REASONS
FOR THE RULES CONTINUE TO EXIST

The commission conducted a preliminary review and determined that
the reasons for the rules in Chapter 35 continue to exist. The rules are
needed to implement TWC, Chapter 5, Subchapter L, Emergency and
Temporary Orders. However, the review has revealed that §35.901, re-
lating to on-site sewage disposal systems, is unclear. Therefore, the
commission is concurrently proposing amendments to §35.901 to clar-
ify the meaning.

PUBLIC COMMENT

The commission invites public comment on whether the reasons for the
rules in Chapter 35 continue to exist. Comments may be submitted to
Joyce Spencer, Office of Environmental Policy, Analysis, and Assess-
ment, MC 205, P.O. Box 13087, Austin, Texas 78711-3087 or faxed
to (512) 239-4808. All comments should reference Rule Log Number
2002-007-035-AD. Comments must be received by 5:00 p.m., April 1,
2002. For further information or questions concerning this proposal,
please contact Debra Barber, Policy and Regulations Division, at (512)
239-0412.

TRD-200200944
Stephanie Bergeron
Division Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: February 15, 2002

♦ ♦ ♦
Texas Department of Transportation

Title 43, Part 1

Notice of Intention to Review: In accordance with the Government
Code, §2001.039, the Texas Department of Transportation (depart-
ment) files this notice of intention to review Title 43 TAC, Part 1,
§§21.1 - 21.15, Land Acquisition Procedures; §§21.111 - 21.117,
Relocation Assistance and Benefits; and §§21.171 - 21.312, Road
Utility Districts.

The department will accept comments regarding whether the reasons
for adopting these rules continue to exist. The comment period will
last 30 days beginning with the publication of this notice of intention
to review.

Comment or questions regarding this rule review may be submitted in
writing to John P. Campbell, Director, Right of Way Division, Texas
Department of Transportation, 125 E. 11th Street, Austin, Texas 78701-
2483, or by phone at (512) 416-2918.

TRD-200200918
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: February 14, 2002

♦ ♦ ♦
Adopted Rule Reviews
Texas State Board of Medical Examiners

Title 22, Part 9

The Texas State Board of Medical Examiners adopts the review of
Chapter 161 (§§161.1 - 161.5), concerning general provisions pursuant
to the Appropriations Act of 1997, House Bill 1, Article IX, §167.

The proposed rule review was published in the December 28, 2001,
issue of the Texas Register (26 TexReg 11058).

The Texas State Board of Medical Examiners has determined that the
need for this Chapter still exists.

Elsewhere in this issue of the Texas Register, the Texas State Board
of Medical Examiners adopts the repeal of §§161.1 - 161.5 and new
§§161.1 - 161.13.

No comments were received regarding adoption of the rule review.

This concludes the rule review of Chapter 161. General Provisions.
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TRD-200200973
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Filed: February 15, 2002

♦ ♦ ♦
The Texas State Board of Medical Examiners adopts the review of
Chapter 181 (§§181.1 - 181.7), concerning contact lens prescriptions,
pursuant to the Appropriations Act of 1997, House Bill 1, Article IX,
§167.

The proposed rule review was published in the December 28, 2001,
issue of the Texas Register (26 TexReg 11058).

The Texas State Board of Medical Examiners has determined that the
need for this Chapter still exists.

Elsewhere in this issue of the Texas Register, the Texas State Board of
Medical Examiners proposes amendments to §§181.1 - 181.3, 181.5 -
181.7.

No comments were received regarding adoption of the rule review.

This concludes the rule review of Chapter 181. Contact Lens Prescrip-
tions.

TRD-200200974
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Filed: February 15, 2002

♦ ♦ ♦
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TABLES &
 GRAPHICS

Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.

Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on.
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IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in interest rate and applications to install remote
service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.

Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. As required by federal
law, the public is given an opportunity to comment on the consistency
of proposed activities in the coastal zone undertaken or authorized by
federal agencies. Pursuant to 31 TAC §§506.25, 506.32, and 506.41,
the public comment period for these activities extends 30 days from
the date published on the Coastal Coordination Council web site. Re-
quests for federal consistency review were received for the following
projects(s) during the period of February 8, 2002, through February 14,
2002. The public comment period for these projects will close at 5:00
p.m. on March 22, 2002.

FEDERAL AGENCY ACTIONS:

Applicant: National Energy Group; Location: The project location is
in Sabine Lake in State Tract (ST) 8 and 9 in Orange County, Texas.
The site can be located on the U.S.G.S. quadrangle map entitled West
of Greens Bayou, Texas-Louisiana. Approximate UTM Coordinates:
Zone: 15; Easting: 420339; Northing: 3308990. CCC Project No.:
02-0033-F1; Description of Proposed Action: The applicant requests
authorization to install and maintain drilling and production structures
for the exploration of oil and gas in State Tract (ST) 9 No. 1 Well.
Approximately 1,493 cubic yards of crushed shell material will be re-
quired to construct a 210-foot-long by 64-foot-wide pad. Water depth
at the well site is approximately -7 feet mean low tide (MLT). In ad-
dition, the applicant requests authorization to install 2,355 linear feet
of a 4-inch diameter flowline to support the production of ST 9 No. 1
Well. The proposed flowline would be installed by trenching or jetting,
depending upon bottom conditions, and buried at a minimum of 3 feet
below the mudline. The flowline will originate at the proposed ST 9
No. 1 Well and terminate at the ST 8 No. 1 Well. Type of Applica-
tion: U.S.A.C.E. permit application #22587 is being evaluated under
§10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. §403) and
§404 of the Clean Water Act (33 U.S.C.A. §§125-1387). NOTE: The

CMP consistency review for this project may be conducted by the Rail-
road Commission of Texas as part of its certification under §401 of the
Clean Water Act.

Applicant: Sabco Operating Company; Location: The project location
is in Corpus Christi Bay in State Tracts 49 and 50, approximately
6.2 miles southeast of downtown Corpus Christi, Nueces County,
Texas. The site can be located on the U.S.G.S. quadrangle map
entitled Portland, Texas. Approximate UTM Coordinates: Zone: 14;
Easting: 669143; Northing: 3071461. CCC Project No.: 02-0034-F1;
Description of Proposed Action: The applicant proposes to drill Well
# 5 from a surface location in State Tract 50 with the bottom hole
located in State Tract 49. An existing well pad would be utilized to
support the drilling barge for the project. In addition, the applicant
proposes to install three 2-7/8 outside-diameter pipelines from the
surface location of Well #5 (State Tract 50) to an existing production
platform in State Tract 49. Water depth at the proposed project site
is -20 feet mean low tide. Type of Application: U.S.A.C.E. permit
application #22571 is being evaluated under §10 of the Rivers and
Harbors Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean Water
Act (33 U.S.C.A. §§125-1387). NOTE: The CMP consistency review
for this project may be conducted by the Railroad Commission of
Texas as part of its certification under §401 of the Clean Water Act.

Applicant: Gulf Coast Pipe Line, L.P.; Location: The proposed
pipeline would originate at the Shell facility in Deer Park, Harris
County, Texas and terminate at the Equistar facility in Mont Belvieu,
Chambers County, Texas. The site can be located on the U.S.G.S.
quadrangle map entitled LaPorte, Texas and Mont Belvieu, Texas.
Approximate UTM Coordinates for the origin: Zone: 15; Easting:
3197506; Northing: 13827840. Approximate UTM Coordinates for
the terminus: Zone: 15; Easting: 3269207; Northing: 13882839.
CCC Project No.: 02-0035-F1; Description of Proposed Action: The
applicant proposes to construct an 18.7969-mile-long, 8-inch diameter
pipeline to transport crude. The pipeline would be installed in an
existing pipeline corridor and/or parallel existing pipelines. The appli-
cant is proposing a 60-foot-wide temporary construction right-of-way
that would revert to a 30-foot-wide permanent right-of-way upon
completion of construction. A small amount of clearing (varying
from 0 feet to 30 feet) in forested wetlands would be required for the
proposed work. The wooded area in a 23-foot-wide drainage swale,
located to the east of Cedar Bayou-Old Channel, would require 30
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feet of temporary clearing. Cedar Bayou-Old Channel and Cedar
Bayou-New Channel would be crossed using a directional drill
installation method. Approximately 10 feet of wooded wetland area
would have to be cleared from within the permanent right-of-way for
a distance of 183 feet. The proposed pipeline construction through
Crystal Bay would require a 150-foot-wide temporary construc-
tion right-of-way that would revert to a 30-foot-wide permanent
right-of-way upon completion of construction. If feasible, the pipeline
would be installed using a jetting method rather than a bucket dredge
method. In dry land and upland areas the pipeline would be installed
by conventional open-ditch pipe lay methods. In order to avoid and/or
minimize environmental impacts, in wetland and marsh/swamp areas
the pipeline would be installed by directional drill and by push-pull
pipeline construction installation methods. One temporary push site,
approximately 100 feet by 150 feet in size, would be required on the
east bank of Crystal Bay. The proposed pipeline crossing of the marsh
areas and of most waterways would be installed by horizontal direc-
tional drill construction installation methods. Nine 100- by 150-foot
temporary drill rig sites would be required. It is anticipated that only
the Santa Anna Bayou east bank temporary drill site may be located
in a wetland area. The Santa Anna Bayou marsh and the Brownwood
Subdivision marsh would be directionally drilled. Approximately 530
feet of marsh may be impacted between the east Santa Anna drill
site and the west Houston Ship Channel drill site. In wetland areas,
the typical ditch would be 15 feet wide at the top with a 3-foot-wide
bottom. In upland areas, the typical ditch would be 7 feet wide at
the top with a 3-foot-wide bottom. The pipeline would be buried
a minimum of 3 feet deep. Excavated pipe trench materials would
be temporarily stored along side of the pipe ditch and used as pipe
ditch backfill material upon completion of pipeline installation. Fill
materials would be installed at proposed pipeline system valve sites to
elevate grade to an elevation suitable for pipeline operations. Approx-
imately 1,554 cubic yards of native soils would be excavated form the
wetland pipe ditch. Approximately 13,696 cubic yards of native soils
would be excavated at open cut waterway crossings. Approximately
61,430 cubic yards of soil would be excavated in upland areas. The
proposed pipeline ditch would be excavated using a marsh buggy
excavator, trackhoe, or dragline, and the excavated material would be
temporarily stored along the side of the pipe ditch. Upon completion
of pipeline installation, the excavated soil materials would be used as
pipe ditch backfill material. Natural grade would be returned to as
near as possible to the preconstruction contour. Approximately 0.02
acres of forested wetlands would be temporarily impacted and 0.04
acres of forested wetlands would be permanently impacted during
construction and installation operations. Approximately 0.41 acres
of fresh/intermediate marsh would be temporarily impacted during
pipeline construction. Approximately 0.97 acres of wetland areas,
such as pastures, fields, and existing pipeline right-of-ways, would be
temporarily impacted by the proposed work. Approximately 12.58
acres of water bottoms would be temporarily impacted during the
installation of the pipeline. Type of Application: U.S.A.C.E. permit
application #22570 is being evaluated under §10 of the Rivers and
Harbors Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean Water
Act (33 U.S.C.A. §§125-1387). NOTE: The CMP consistency review
for this project may be conducted by the Railroad Commission of
Texas as part of its certification under §401 of the Clean Water Act.

Applicant: Cabot Oil & Gas Corporation; Location: The project lo-
cation is in and near Corpus Christi Bayou in Corpus Christi Bay in
State Tracts 283, 284 and 285 in Nueces County, Texas. The site
can be located on the U.S.G.S. quadrangle map entitled Estes, Texas.
Approximate UTM Coordinates: Zone: 14; Easting: 687337; Nor-
thing: 3087275. CCC Project No.: 02-0038-F1; Description of Pro-
posed Action: The applicant proposes to install, operate and maintain
a 6-inch pipeline to transport produced hydrocarbons from Well No.

1 in State Tract (ST) 285. In addition, the applicant proposes to en-
large the permitted 15- by 20-foot production platform at this well to a
50- by 50-foot structure with a 10-foot-wide by 65-foot long walkway
to connect it to a well protector platform. From Well No. 1 the pro-
posed pipeline would be installed through the Corpus Christi Bayou,
crossing ST 284, and then into ST 283. The applicant is considering
one of two options for the termination of the pipeline. In option 1,
the proposed pipeline would leave ST 283 and bear south towards an
existing well in ST 284. The pipeline would terminate at a proposed
50- by 50-foot attendant platform. This platform would be connected
to the existing well protector platform by a 10- by 65-foot walkway.
For this option the total length of the pipeline would be approximately
5,107 feet. In the second option, the pipeline would tie into an existing
pipeline in State Tract 283. The total length of the pipeline for this op-
tion would be approximately 4,472 feet. For either option, the pipeline
would be installed by jetting or trenching to 3 feet minimum cover,
in water approximately -6 feet MLT. No dredging would be required;
however, approximately 1,700 cubic yards of material would be tem-
porarily displaced during installation of the pipeline. Type of Appli-
cation: U.S.A.C.E. permit application #22283(01) is being evaluated
under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. §403)
and §404 of the Clean Water Act (33 U.S.C.A. §§125-1387). NOTE:
The CMP consistency review for this project may be conducted by the
Railroad Commission of Texas as part of its certification under §401 of
the Clean Water Act.

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.

Further information for the applications listed above may be obtained
from Ms. Diane P. Garcia, Council Secretary, Coastal Coordination
Council, 1700 North Congress Avenue, Room 617, Austin, Texas
78701-1495, or diane.garcia@glo.state.tx.us. Comments should be
sent to Ms. Garcia at the above address or by fax at 512/475-0680.

TRD-200201026
Larry R. Soward
Chief Clerk, General Land Office
Coastal Coordination Council
Filed: February 20, 2002

♦ ♦ ♦
Comptroller of Public Accounts
Notice of Contract Awards

Pursuant to Chapters 403, Section 2305.038, Chapter 2254, Subchap-
ter A, Texas Government Code, the Comptroller of Public Accounts
(Comptroller) announces this notice of contract awards.

The notice of request for proposals (RFP #128B) was published in the
September 21, 2001, issue of the Texas Register at 26 TexReg 7325.

Notice of Contract Awards in connection with Comptroller’s Request
for Proposals (RFP #128b) for Energy Engineering Services for the
Schools and Local Governments Program. The Request for Proposals
was published in the September 21, 2001, issue of the Texas Register,
at 26 TexReg 7325. Comptroller of Public Accounts, State Energy
Conservation Office (SECO), announces the following contract awards
under this RFP.

Three contracts (one each) were awarded to the following firms for pro-
fessional engineering services for the Schools and Local Governments
Program:
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The contracts were awarded to: 1) Estes, McClure and Associates,
3608 West Way, Tyler, Texas 75703. The total amount of the contract
is not to exceed $200,000.00. The term of the contract is January 1,
2002 through December 31, 2002; 2) Energy Systems Associates, Inc.,
595 Round Rock West Drive, Suite 704, Round Rock, Texas 78681.
The total amount of the contract is not to exceed $200,000.00. The
term of the contract is January 1, 2002 through December 31, 2002;
and 3) Texas Energy Engineering Services, Inc., 1301 Capital of Texas
Highway, Suite B-325, Austin, Texas 78746. The total amount of the
contract is not to exceed $200,000.00. The term of the contract is Jan-
uary 1, 2002 through December 31, 2002.

TRD-200201025
Pamela Ponder
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: February 20, 2002

♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
Sections 303.003 and 303.009, Tex. Fin. Code.

The weekly ceiling as prescribed by Sections 303.003 and
303.009 for the period of 02/18/02 - 02/24/02 is 18% for Con-
sumer1/Agricultural/Commercial2/credit thru $250,000.

The weekly ceiling as prescribed by Sections 303.003 and 303.09
for the period of 02/18/02 - 02/24/02 is 18% for Commercial over
$250,000.

1Credit for personal, family or household use.

2Credit for business, commercial, investment or other similar purpose.

TRD-200200985
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: February 15, 2002

♦ ♦ ♦
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
303.003, 303.009, and 304.003, Tex. Fin. Code.

The weekly ceiling as prescribed by Sec. 303.003 and Sec. 303.009
for the period of 02/25/02 - 03/03/02 is 18% for Consumer 1/Agricul-
tural/Commercial 2/credit thru $250,000.

The weekly ceiling as prescribed by Sec. 303.003 and Sec. 303.009
for the period of 02/25/02 - 03/03/02 is 18% for Commercial over
$250,000.

The judgment ceiling as prescribed by Sec. 304.003 for the period
of 03/01/02 - 03/31/02 is 10% for Consumer/Agricultural/Commer-
cial/credit thru $250,000.

The judgment ceiling as prescribed by Sec. 304.003 for the period of
03/01/02 - 03/31/02 is 10% for Commercial over $250,000.

1Credit for personal, family or household use.

2Credit for business, commercial, investment or other similar purpose.

TRD-200201011
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: February 20, 2002

♦ ♦ ♦
East Texas Council of Governments
Solicitation for Individuals Interested in Serving as
Independent Reviewers

Public Notice

This is a solicitation for individuals interested in serving as independent
reviewers of proposals to be submitted to the East Texas Workforce De-
velopment Board for (1) Workforce Centers operations and (2) employ-
ment and training services offered through the Workforce Investment
Act, the Temporary Assistance to Needy Families Program, the Wel-
fare -to-Work Program and the Food Stamp Employment and Training
Program.

This review process requires that the panel of independent reviewers
be on site at a location in the East Texas Council of Governments
(ETCOG) region for a period of three to four days depending upon the
number of proposals or the complexity of the procurement. ETCOG,
administrative entity for the East Texas Workforce Development Area,
will be responsible for engaging the services of the independent review-
ers

The review of proposals is scheduled to occur on April 15, 16, and 17,
2002 . The ratings of the reviewers will be considered by the Workforce
Centers Committee of the East Texas Workforce Development Board
as they develop a recommendation for subcontract awards. Reviewers
will be paid $450 per day, plus expenses. Reviewers will be paid $50
for reading the Request for Proposals (RFP) prior to arriving on-site.
Also, depending on the number of proposals received, reviewers may
be asked to read proposals prior to coming to East Texas for the formal
review. Reviewers will be paid $100 per Proposal for reading each
Proposal prior to arriving on-site.

Individuals interested in serving as Independent Reviewers should sub-
mit a resume, along with a cover letter indicating their availability on
the proposed dates. Selection of the reviewers shall be based upon pro-
fessional experience with and knowledge of employment and training
programs and the ability to commit the time required to complete the
review process. (Knowledge of Workforce Center operations is pre-
ferred.)

Submissions must be in writing and are due at 5:00 p.m. Central Time
on March 13, 2002. Facsimile and e-mail submissions are acceptable.
All correspondence should be sent to the attention of:

Gary Allen, Section Chief - Planning and Board Support East Texas
Council of Governments 3800 Stone Road Kilgore, Texas 75662 Phone
(903) 984-8641 Fax (903) 983-1440 E-mail gary.allen@twc.state.tx.us

Anyone having questions regarding this process should contact Wen-
dell Holcombe, Director of Workforce Development Programs, or Gary
Allen at the address listed above.

TRD-200201010
Glynn Knight
Executive Director
East Texas Council of Governments
Filed: February 19, 2002

♦ ♦ ♦
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Commission on State Emergency Communica-
tions
Distribution Percentages for Wireless Service Fee Revenue

Pursuant to 1 TAC §252.6 (concerning wireless service fee proportional
distribution) and based upon feedback from wireless revenue recipi-
ents, the following will be incorporated into the proposed distribution
schedule.

Attached is a proposed revised schedule of distribution percentages for
the 9-1-1 Wireless Service Fee. This is a revision from the schedule of
distribution percentages published in the September 28, 2001, issue of
the Texas Register (26 TexReg 7623). Once adopted, these percentages
will be used for distributions made through November 9, 2002. The
population amounts were derived from the 2000 US Census informa-
tion published by the Department of Rural Sociology at Texas A&M
University.

The revisions were necessitated by the withdrawal of the City of Corpus
Christi from the Coastal Bend Council of Governments regional 9-1-1

program. If the revised distribution chart is approved by the Commis-
sion, the City of Corpus Christi will receive a separate distribution.
The only changes to the schedule are a reduction in Coastal Bend’s
percentage and the addition of the City of Corpus Christi as a recipient
of wireless service fees. All other percentages remain the same.

If a jurisdiction wishes to change the schedule, it must show the change
to itself and the change to another jurisdiction, the net affect of the two
changes being zero on the total schedule. Changes must be coordinated
between jurisdictions before requesting them from the Commission on
State Emergency Communications (CSEC).

All changes to and comments on the schedule must be received by
the CSEC by Monday, March 4, 2002. Once all changes have been
incorporated in the schedule, it will be presented to the Commission
for adoption at its next public meeting on March 8, 2002. Comments
and changes can be sent to Brian P. Millington by email (brian.milling-
ton@csec.state.tx.us) or by fax (512) 305-6937, or to the following ad-
dress: 333 Guadalupe Street, Suite 2-212 Austin, Texas 78701-3942.
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TRD-200201003

Paul Mallett
Executive Director
Commission on State Emergency Communications
Filed: February 19, 2002
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♦ ♦ ♦
Texas Department of Health

Licensing Actions for Radioactive Materials
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TRD-200201023
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: February 20, 2002

♦ ♦ ♦
Notice of Agreed Order on Healthsouth Diagnostic Center of
Texas, L.P., dba Healthsouth Diagnostic Center

On January 28, 2002, the director of the Bureau of Radiation Control
(bureau), Texas Department of Health, approved the settlement agree-
ment between the bureau and Healthsouth Diagnostic Center of Texas,
L.P., doing business as Healthsouth Diagnostic Center of Arlington
(registrant-M00366) of Arlington. A total administrative penalty in the
amount of $2,000 was assessed the registrant for violations of 25 Texas
Administrative Code, Chapter 289.

A copy of all relevant material is available for public inspection Mon-
day-Friday, 8:00 a.m. to 5:00 p.m. (except holidays). Contact Chrissie
Toungate, Custodian of Records, Bureau of Radiation Control, Texas
Department of Health, 1100 West 49th Street, Austin, Texas 78756-
3189, by calling (512) 834-6688, or by visiting the Exchange Build-
ing, 8407 Wall Street, Austin, Texas.

TRD-200201021
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: February 20, 2002

♦ ♦ ♦
Notice of Intent to Revoke Certificates of Registration

Pursuant to 25 Texas Administrative Code §289.205, the Bureau of
Radiation Control (bureau), Texas Department of Health (department),
filed complaints against the following registrants: Doctors Hospital
1997 LP, Houston, R00585; Christine Walker, M.D., Forney, R02621;
San Gabriel Clinic, Georgetown, R12402; First Care Medical Center,
Carrollton, R16848; Sugar Land Orthopaedic Specialist, Sugar Land,
R24072; San Antonio MFCA Limited Partnership, San Antonio,
R24243; Ugarte Family Medical Clinic, Kingsville, R25120; Valley
Clinic, San Antonio, R25576; Beamin Lasers-Todd W. Rogers,
Phoenix, Arizona, Z01402; Latino American Dental, Houston,
R21498; Mark D. Barnett, D.D.S., Addison, R20449; Bob J. Martin,
D.D.S., Houston, R18798; Maynard B. Cook, D.D.S., Fort Worth,
R16063; 1st Chiropractic Group, Conroe, R24537; Family Healthcare
Chiropractic Center, PC, Cleburne, R20461; National X-Ray Services,
Maple Plain, Minnesota, R24693; Multi Vendor Solutions, Inc., Grand
Prairie, R24936; Addicks-Alief Foot Center, Houston, R14275; Major
Drive Veterinary Clinic, Beaumont, R12482.

The complaints allege that these registrants have failed to pay required
annual fees. The department intends to revoke the certificates of reg-
istration; order the registrants to cease and desist use of radiation ma-
chine(s); order the registrants to divest themselves of such equipment;
and order the registrants to present evidence satisfactory to the bureau
that they have complied with the orders and the provisions of the Texas
Health and Safety Code, Chapter 401. If the fee is paid within 30 days
of the date of each complaint, the department will not issue an order.

This notice affords the opportunity to the registrants for a hearing to
show cause why the certificates of registration should not be revoked.
A written request for a hearing must be received by the bureau within
30 days from the date of service of the complaint to be valid. Such
written request must be filed with Richard A. Ratliff, P.E., Chief, Bu-
reau of Radiation Control (Director, Radiation Control Program), 1100
West 49th Street, Austin, Texas 78756-3189. Should no request for a
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public hearing be timely filed or if the fee is not paid, the certificates of
registration will be revoked at the end of the 30-day period of notice.

A copy of all relevant material is available for public inspection at the
Bureau of Radiation Control, Texas Department of Health, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holidays).

TRD-200201020
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: February 20, 2002

♦ ♦ ♦
Notice of Intent to Revoke Radioactive Material Licenses

Pursuant to 25 Texas Administrative Code §289.205, the Bureau of Ra-
diation Control (bureau), Texas Department of Health (department),
filed complaints against the following licensees: GAF Materials Cor-
poration, Dallas, L03811; Trinity Testing Laboratories, Inc., Laredo,
L04190; Monitoring Services, Friendswood, L04501; Environmental
Measurements Corporation, Fort Worth, L04583; Superior Testing Ser-
vices, Pasadena, L05145; Cyvon Imaging, Inc., Dallas, L05320.

The complaints allege that these licensees have failed to pay required
annual fees. The department intends to revoke the radioactive material
licenses; order the licensees to cease and desist use of such radioactive
materials; order the licensees to divest themselves of the radioactive
material; and order the licensees to present evidence satisfactory to the
bureau that they have complied with the orders and the provisions of
the Texas Health and Safety Code, Chapter 401. If the fee is paid within
30 days of the date of each complaint, the department will not issue an
order.

This notice affords the opportunity to the licensees for a hearing to show
cause why the radioactive material licenses should not be revoked. A
written request for a hearing must be received by the bureau within 30
days from the date of service of the complaint to be valid. Such written
request must be filed with Richard A. Ratliff, P.E., Chief, Bureau of
Radiation Control (Director, Radiation Control Program), 1100 West
49th Street, Austin, Texas 78756-3189. Should no request for a public
hearing be timely filed or if the fee is not paid, the radioactive material
licenses will be revoked at the end of the 30-day period of notice.

A copy of all relevant material is available for public inspection at the
Bureau of Radiation Control, Texas Department of Health, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holidays).

TRD-200201019
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: February 20, 2002

♦ ♦ ♦
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Barry Brooks, D.D.S.

Notice is hereby given that the Bureau of Radiation Control (bureau),
Texas Department of Health (department), issued a notice of viola-
tion and proposal to assess an administrative penalty to Barry Brooks,
D.D.S. (registrant-R06642, revoked) of Jacksonville. A total penalty
of $20,000 is proposed to be assessed to the registrant for the alleged
violations of 25 Texas Administrative Code, §§289.205 and 289.232,
and Texas Health and Safety Code, §401.063.

A copy of all relevant material is available for public inspection at the
Bureau of Radiation Control, Texas Department of Health, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holidays).

TRD-200201022
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: February 20, 2002

♦ ♦ ♦
Notice of Request for Proposals for Shots Across Texas/The
Boots Are Back II.

Purpose

The Texas Department of Health (department), Immunization Division
announces the expected availability of federal funds for fiscal year
2002 Center for Disease Control and Prevention (CDC) Section 317
Childhood Immunization Grant. This Request For Proposal (RFP) is to
maintain, establish, and develop grassroots local immunization coali-
tions to promote and ensure accelerating interventions to the timely and
appropriate immunization of children two years old and younger.

Availability of Funds

Funds provided by this RFP will be utilized in accordance with
the CDC Grant-Immunization Cooperative Agreement. Up to four
projects will be awarded at an amount not to exceed $25,000, based
on a 12-month budget term. Funds awarded for less than a 12-month
term will be prorated.

Description

Based on the compelling need to ensure that Texas children two years
old and younger are fully immunized, communities should develop
local projects that meet local needs and ensure the sustainability and
maintenance of the momentum beyond availability of funds. The ob-
jectives are (1) to promote parental and community awareness on the
importance of appropriate and timely immunizations while also en-
couraging vigilance of the medical community to ensure all children
are up to date; and (2) to increase parental awareness and enrollment
into the statewide immunization registry, ImmTrac. Doing so will im-
prove the overall health status of both individual communities and the
Texas community at large. Cooperation and collaboration in the uti-
lization of community resources are absolutely necessary.

Eligibility

Eligible applicants are non-profit agencies and organizations. Individ-
uals and Local Health Departments are not eligible to apply. Eligible
applicants for this fund are coalitions and/or collaborations comprised
of private, non-for-profit, public, and governmental entities dedicated
to working cooperatively and collaboratively to increase the immu-
nization rates of Texas children. At least one Internal Revenue Code
§501(c)(3) organization must be a member of the coalition. A coalition
is not required to be or become a legally incorporated organization in
order to receive funding. As an alternative, a lead agency, which is in-
corporated, can be designated to accept funds on behalf of the coalition
members. If the organization managing the funds is a not-for-profit, the
organization must attach a copy of the organization’s Internal Revenue
Code §501(c)(3) tax-exempt status letter from the Internal Revenue
Service, along with a list of the organization’s Board of Directors, their
addresses and occupations. Projects must be submitted by coalitions
working on the local or regional level of the state. A coalition is an as-
sociation of two or more agencies or organizations (although this does
not imply a contractual relationship) committed to working together in
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a cooperative and collaborative effort towards agreed-upon objectives.
Private partnerships (such as community based organizations working
with local/regional health departments), and coalitions with strong mi-
nority - group involvement and or strong target audience representation,
will be given preference in the competitive process. Project proposals
should be culturally competent and linguistically specific. The purpose
of this requirement is to ensure a well-balanced and regionally diversi-
fied spectrum of local immunization efforts.

Limitations

Funding for the selected proposals will depend upon available federal
appropriations. The department reserves the right to cancel the RFP if
it is deemed in the best interest of the department.

Authority

This project is authorized under 317 of the Public Health Service Act
(42 U.S.C. 247b), as amended. Regulations governing the implemen-
tation of this legislation are covered under 42 CFR Part 51b, Subparts
A and B and Health and Safety Code, Chapters 81 and 161.

Funding Criteria

The department will make awards based upon an equitable distribution
of funds throughout the state and competitive scores of the applica-
tions. The following criteria will be used to evaluate the applications:
geographic funding allocations, compliance with application instruc-
tions, evidence of cooperative and collaborative efforts, (private/ pub-
lic groups), evidence of community support (letters, matching funds,
in-kind support, etc), statement of the coalitions purpose and goals,
clear description of proposed activities to be funded, reasonableness
of budget, evidence that the coalition is not building a new and sep-
arate system, but is enhancing the capacity of the existing healthcare
network and sustainability of the coalition. Funds may not be used
for: purchase of vaccine, indirect costs, out of state travel, purchase of
equipment, loans to individuals, and fund raising events, including the
cost of food, beverages, and entertainment.

Deadlines

All proposals to be considered for funding through this RFP must be
submitted to Vivian Harris, Outreach Coordinator, Texas Department
of Health, Immunization Division, Room T-310; 1100 West 49th
Street, Austin Texas 78756. Proposals must be received by 5:00 p.m.
Central Daylight Saving Time on March 29, 2002. Proposals received
after this deadline, or via fax transmission, or E-mail will not be
accepted.

Evaluation and Selection

An evaluation selection panel composed of community representatives
and internal representatives designated by the department will rank and
score the proposals. The evaluation will be based upon the criteria
outlined in the RFP.

Obtaining RFP information

Shots Across Texas/The Boots are Back II RFP packets may be
requested from Mrs. Vivian Harris, Outreach Coordinator, at the
Texas Department of Health, Immunization Division, Room T-310,
1100 West 49th Street, Austin Texas 78756. Packets may also be
requested by telephone by calling (512) 458-7284 or 1- 800-252-9152
or through our website: http://www.immunizetexas.com.

The RFP will not be available for distribution before March 1, 2002.

TRD-200201027

Susan Steeg
General Counsel
Texas Department of Health
Filed: February 20, 2002

♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Notice of Public Hearing - Multifamily Housing Revenue
Bonds (Eagle Glen Apartments) Series 2002

Notice is hereby given of a public hearing to be held by the Texas De-
partment of Housing and Community Affairs (the "Issuer") at the King-
wood Branch Library, 4102 Rustic Woods Drive, Kingwood, Texas
77345 at 6 p.m. on March 18, 2002 with respect to an issue of tax-ex-
empt multifamily residential rental project revenue bonds in the aggre-
gate principal amount not to exceed $13,500,000 and taxable bonds, if
necessary, in an amount to be determined, to be issued in one or more
series (the "Bonds"), by the Issuer. The proceeds of the Bonds will
be loaned to 276HOU Eagle Glen, Ltd., a limited partnership, or a re-
lated person or affiliate thereof (the "Borrower") to finance a portion of
the costs of acquiring, constructing and equipping a multifamily hous-
ing project (the "Project") described as follows: a 276-unit multifamily
residential rental development to be constructed on approximately 15.7
acres of land located at 19821 Kenswick Drive in the unincorporated
area of Humble, Harris County, Texas 77338. The project will be ini-
tially owned and operated by the Borrower.

All interested parties are invited to attend such public hearing to express
their views with respect to the Project and the issuance of the Bonds.
Questions or requests for additional information may be directed to
Robert Onion at the Texas Department of Housing and Community
Affairs, 507 Sabine, Austin, Texas 78701; (512) 475-3872 and/or ro-
nion@tdhca.state.tx.us.

Persons who intend to appear at the hearing and express their views are
invited to contact Robert Onion in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Robert Onion prior to the date scheduled for the
hearing.

Individuals who require auxiliary aids in order to attend this meeting
should contact Gina Esteves, ADA Responsible Employee, at (512)
475-3943 or Relay Texas at 1 (800) 735-2989 at least two days before
the meeting so that appropriate arrangements can be made.

TRD-200201024
Ruth Cedillo
Acting Executive Director
Texas Department of Housing and Community Affairs
Filed: February 20, 2002

♦ ♦ ♦
Texas Department of Human Services
Open Solicitation for Armstrong County

Pursuant to Title 2, Chapters 22 and 32, of the Human Resources
Code and 40 TAC §19.2324, the Texas Department of Human Services
(DHS) is announcing an open solicitation period of 30 days, effective
the date of this public notice, for Armstrong County, County #006.
Medicaid contracted nursing facility occupancy rates in Armstrong
County exceed the threshold (90% occupancy) in each of six months
in the continuous period of June 2001 through November 2001. The
county occupancy rates for each month of that period were: 92.1%,
90.8%, 91.4%, 92.9%, 95.0%, 92.7%. Potential contractors seeking
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to contract for existing beds, which are currently licensed as nursing
home beds or hospital beds in the counties identified in this public
notice must demonstrate a history of quality of care, as specified in
§19.2322(d) of this title (relating to Allocation, Reallocation, and
Decertification Requirements). Potential contractors must submit
a written reply (as described in 40 TAC §19.2324) to DHS, to
Joe D. Armstrong, Facility Enrollment Section, Long Term Care-
Regulatory, Mail Code E-342, Post Office Box 149030, Austin, Texas
78714-9030. The written reply must be received by DHS before the
close of business April 1, 2002, the published ending date of the
open solicitation period. DHS allocates certified beds equally among
qualified NFOs until the occupancy rate is reduced to less than 90%.
When there are insufficient available beds after the primary selection
to reduce occupancy rates to less than 90%, DHS will place a public
notice in the Texas Register announcing an additional open solicitation
period for potential contractors wishing to construct a nursing facility
or an addition to an existing nursing facility.

TRD-200201013
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Filed: February 20, 2002

♦ ♦ ♦
Open Solicitation for Carson County

Pursuant to Title 2, Chapters 22 and 32, of the Human Resources
Code and 40 TAC §19.2324, the Texas Department of Human Services
(DHS) is announcing an open solicitation period of 30 days, effective
the date of this public notice, for Carson County, County #033.
Medicaid contracted nursing facility occupancy rates in Carson
County exceed the threshold (90% occupancy) in each of six months
in the continuous period of June 2000 through December 2000. The
county occupancy rates for each month of that period were: 93.9%,
98.6%, 98.2%, 98.6%, 100.0%, 100.0%. Potential contractors
seeking to contract for existing beds, which are currently licensed
as nursing home beds or hospital beds in the counties identified in
this public notice must demonstrate a history of quality of care, as
specified in §19.2322(d) of this title (relating to Allocation, Reallo-
cation, and Decertification Requirements). Potential contractors must
submit a written reply (as described in 40 TAC §19.2324) to DHS,
to Joe D. Armstrong, Facility Enrollment Section, Long Term Care-
Regulatory, Mail Code E-342, Post Office Box 149030, Austin, Texas
78714-9030. The written reply must be received by DHS before the
close of business April 1, 2002, the published ending date of the
open solicitation period. DHS allocates certified beds equally among
qualified NFOs until the occupancy rate is reduced to less than 90%.
When there are insufficient available beds after the primary selection
to reduce occupancy rates to less than 90%, DHS will place a public
notice in the Texas Register announcing an additional open solicitation
period for potential contractors wishing to construct a nursing facility
or an addition to an existing nursing facility.

TRD-200201014
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Filed: February 20, 2002

♦ ♦ ♦
Open Solicitation for Crane County

Pursuant to Title 2, Chapters 22 and 32, of the Human Resources
Code and 40 TAC §19.2324, the Texas Department of Human

Services (DHS) is announcing an open solicitation period of 30 days,
effective the date of this public notice, for Crane County, County
#052. Medicaid contracted nursing facility occupancy rates in Crane
County exceed the threshold (90% occupancy) in each of six months
in the continuous period of April 2001 through September 2001.
The county occupancy rates for each month of that period were:
95.2%, 96.1%, 95.3%, 92.3%, 93.9%, 95.2%. Potential contractors
seeking to contract for existing beds, which are currently licensed
as nursing home beds or hospital beds in the counties identified in
this public notice must demonstrate a history of quality of care, as
specified in §19.2322(d) of this title (relating to Allocation, Reallo-
cation, and Decertification Requirements). Potential contractors must
submit a written reply (as described in 40 TAC §19.2324) to DHS,
to Joe D. Armstrong, Facility Enrollment Section, Long Term Care-
Regulatory, Mail Code E-342, Post Office Box 149030, Austin, Texas
78714-9030. The written reply must be received by DHS before the
close of business April 1, 2002, the published ending date of the
open solicitation period. DHS allocates certified beds equally among
qualified NFOs until the occupancy rate is reduced to less than 90%.
When there are insufficient available beds after the primary selection
to reduce occupancy rates to less than 90%, DHS will place a public
notice in the Texas Register announcing an additional open solicitation
period for potential contractors wishing to construct a nursing facility
or an addition to an existing nursing facility.

TRD-200201015
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Filed: February 20, 2002

♦ ♦ ♦
Open Solicitation for Newton County

Pursuant to Title 2, Chapters 22 and 32, of the Human Resources
Code and 40 TAC §19.2324, the Texas Department of Human Services
(DHS) is announcing an open solicitation period of 30 days, effective
the date of this public notice, for Newton County, County #176.
Medicaid contracted nursing facility occupancy rates in Newton
County exceed the threshold (90% occupancy) in each of six months
in the continuous period of June 2001 through November 2001. The
county occupancy rates for each month of that period were: 90.4%,
94.2%, 98.8%, 98.9%, 99.2%, 96.0%. Potential contractors seeking
to contract for existing beds, which are currently licensed as nursing
home beds or hospital beds in the counties identified in this public
notice must demonstrate a history of quality of care, as specified in
§19.2322(d) of this title (relating to Allocation, Reallocation, and
Decertification Requirements). Potential contractors must submit
a written reply (as described in 40 TAC §19.2324) to DHS, to
Joe D. Armstrong, Facility Enrollment Section, Long Term Care-
Regulatory, Mail Code E-342, Post Office Box 149030, Austin, Texas
78714-9030. The written reply must be received by DHS before the
close of business April 1, 2002, the published ending date of the
open solicitation period. DHS allocates certified beds equally among
qualified NFOs until the occupancy rate is reduced to less than 90%.
When there are insufficient available beds after the primary selection
to reduce occupancy rates to less than 90%, DHS will place a public
notice in the Texas Register announcing an additional open solicitation
period for potential contractors wishing to construct a nursing facility
or an addition to an existing nursing facility.

TRD-200201016
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Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Filed: February 20, 2002

♦ ♦ ♦
Open Solicitation for Schleicher County

Pursuant to Title 2, Chapters 22 and 32, of the Human Resources
Code and 40 TAC §19.2324, the Texas Department of Human Services
(DHS) is announcing an open solicitation period of 30 days, effective
the date of this public notice, for Schleicher County, County #207.
Medicaid contracted nursing facility occupancy rates in Schleicher
County exceed the threshold (90% occupancy) in each of six months
in the continuous period of January 2001 through June 2001. The
county occupancy rates for each month of that period were: 90.5%,
92.8%, 93.8%, 93.6%, 94.0%, 96.2%. Potential contractors seeking
to contract for existing beds, which are currently licensed as nursing
home beds or hospital beds in the counties identified in this public
notice must demonstrate a history of quality of care, as specified in
§19.2322(d) of this title (relating to Allocation, Reallocation, and
Decertification Requirements). Potential contractors must submit
a written reply (as described in 40 TAC §19.2324) to DHS, to
Joe D. Armstrong, Facility Enrollment Section, Long Term Care-
Regulatory, Mail Code E-342, Post Office Box 149030, Austin, Texas
78714-9030. The written reply must be received by DHS before the
close of business April 1, 2002, the published ending date of the
open solicitation period. DHS allocates certified beds equally among
qualified NFOs until the occupancy rate is reduced to less than 90%.
When there are insufficient available beds after the primary selection
to reduce occupancy rates to less than 90%, DHS will place a public
notice in the Texas Register announcing an additional open solicitation
period for potential contractors wishing to construct a nursing facility
or an addition to an existing nursing facility.

TRD-200201017
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Filed: February 20, 2002

♦ ♦ ♦
Open Solicitation for Sherman County

Pursuant to Title 2, Chapters 22 and 32, of the Human Resources
Code and 40 TAC §19.2324, the Texas Department of Human Services
(DHS) is announcing an open solicitation period of 30 days, effective
the date of this public notice, for Sherman County, County #211.
Medicaid contracted nursing facility occupancy rates in Sherman
County exceed the threshold (90% occupancy) in each of six months
in the continuous period of June 2001 through November 2001. The
county occupancy rates for each month of that period were: 93.6%,
96.3%, 95.9%, 96.4%, 98.6%, 99.4%. Potential contractors seeking
to contract for existing beds, which are currently licensed as nursing
home beds or hospital beds in the counties identified in this public
notice must demonstrate a history of quality of care, as specified in
§19.2322(d) of this title (relating to Allocation, Reallocation, and
Decertification Requirements). Potential contractors must submit
a written reply (as described in 40 TAC §19.2324) to DHS, to
Joe D. Armstrong, Facility Enrollment Section, Long Term Care-
Regulatory, Mail Code E-342, Post Office Box 149030, Austin, Texas
78714-9030. The written reply must be received by DHS before the
close of business April 1, 2002, the published ending date of the
open solicitation period. DHS allocates certified beds equally among
qualified NFOs until the occupancy rate is reduced to less than 90%.

When there are insufficient available beds after the primary selection
to reduce occupancy rates to less than 90%, DHS will place a public
notice in the Texas Register announcing an additional open solicitation
period for potential contractors wishing to construct a nursing facility
or an addition to an existing nursing facility.

TRD-200201018
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Filed: February 20, 2002

♦ ♦ ♦
Texas Department of Insurance
Notice

The Commissioner of Insurance, or his designee, will consider ap-
proval of a rate filing request submitted by The Travelers Indemnity
Company of Connecticut proposing to use rates for private passenger
automobile insurance that are outside the upper or lower limits of the
flexibility band promulgated by the Commissioner of Insurance, pur-
suant to TEX. INS. CODE ANN. art 5.101 §3(g). The Company is
requesting the following flex percentage of +45 for Liability and Phys-
ical Damage coverages, by territory, under all classes. The overall rate
change is +11.5%.

Copies of the filing may be obtained by contacting Judy Deaver, at
the Texas Department of Insurance, Automobile/Homeowners Divi-
sion, P.O. Box 149104, Austin, Texas 78714-9104, telephone (512)
322-3478.

This filing is subject to Department approval without a hearing unless
a properly filed objection, pursuant to art. 5.101 §3(h), is made with
the Chief Actuary for P&C, Mr. Phil Presley, at the Texas Department
of Insurance, MC 105-5F, P.O. Box 149104, Austin, Texas 78701 by
March 15, 2002.

TRD-200200990
Lynda H. Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: February 15, 2002

♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Air Quality Standard Permit for Temporary Rock Crushers

The Texas Natural Resource Conservation Commission (TNRCC
or commission) is issuing an air quality standard permit for rock
crushers (RCs). The new air quality standard permit became effective
February 14, 2002, and authorizes certain RCs installed on or after
February 14, 2002. This standard permit is applicable to temporar-
ily-sited RCs that process nonmetallic minerals or a combination
of nonmetallic minerals and have a feed hopper throughput that is
equal to or less than 250 tons per hour (tph). Copies of the standard
permit for temporary RCs may be obtained from the TNRCC
website at http://www.tnrcc.state.tx.us/permitting/airperm/nsr_per-
mits/athrize.htm#603stdpmt or by contacting the TNRCC - Office
of Permitting, Remediation, and Registration, Air Permits Divi-
sion at (512) 239-1240.

OVERVIEW OF AIR QUALITY STANDARD PERMIT

Based on the results of a protectiveness review, the commission is
issuing a standard permit for RCs under Texas Health and Safety
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Code (THSC), §382.05195 and 30 Texas Administrative Code (30
TAC) Chapter 116, Subchapter F, Standard Permits. The commission
currently authorizes RCs under the conditions of 30 TAC Chapter
106, Permits by Rule (PBR), or under 30 TAC Chapter 116, Control
of Air Pollution by Permits for New Construction or Modification.
The development of this standard permit is consistent with the desire
of the commission to simplify its regulatory structure and provide
a standard permit as an alternative authorization to authorization by
the existing PBR. The general public often expresses concern with
RC registration applications. These objections often include traffic
safety, noise, appearance, and property values. These concerns are
beyond the commission’s jurisdiction to address. The general public
also expresses concerns over nuisance dust, ambient air quality, and
potential negative health impacts and these issues are the focus of the
RC protectiveness review and the proposed conditions of the standard
permit.

The commission is including requirements to minimize dust emissions,
property line distance limitations, opacity and visible emission limita-
tions based on computer dispersion modeling, impacts analysis, and
plant observations performed to verify the protectiveness of the stan-
dard permit. The commission has concluded research which shows that
the standard permit for RCs is protective of the public health and wel-
fare and that facilities which operate under the conditions specified will
comply with TNRCC regulations.

The standard permit is designed to authorize RCs that are portable and,
based on business needs, move to various sites. However, it is not in-
tended to provide an authorization mechanism for all possible unit con-
figurations or for unusual operating scenarios. Those facilities which
cannot meet the standard permit conditions may apply for an air quality
permit under 30 TAC §116.111, General Application or a PBR under
30 TAC §106.142.

PUBLIC NOTICE AND COMMENT PERIOD

In accordance with 30 TAC §116.603, the TNRCC published notice of
the proposed standard permit in the November 30, 2001 issue of the
Texas Register (26 TexReg 9978) and newspapers of the largest gen-
eral circulation in the following metropolitan areas: Amarillo; Austin;
Corpus Christi; Dallas; El Paso; Houston; Lower Rio Grande Valley;
Lubbock; Permian Basin; San Antonio; and Tyler. The date for publi-
cation in Amarillo; Austin; Corpus Christi; Dallas; El Paso; Houston;
Lubbock; Permian Basin; San Antonio; and Tyler was November 30,
2001 and the date for publication in the Lower Rio Grande Valley was
December 4, 2001. The comment period closed on January 3, 2002.

COMMENTS REQUESTED

In addition to general comments concerning the standard permit for
temporary RCs with a throughput of less than 250 tph, the commission
solicited, in particular, comments regarding the concept of a standard
permit for permanent RCs.

PUBLIC MEETINGS

Public meetings on the proposal were held on the following dates at
the stated times and locations: January 3, 2002 at 7:00 p.m., TNRCC,
Building C, Room 131E, 12100 Park 35 Circle, Austin, Texas; January
3, 2002 at 7:00 p.m., City of Arlington Council Chambers Municipal
Building, 101 West Abram Street, Arlington, Texas; January 3, 2002 at
7:00 p.m., City of Houston Pollution Control Auditorium, 7411 Park
Place Boulevard, Houston, Texas. Oral comments were provided by the
following: Representative Al Edwards; Representative Ron Wilson; a
representative for Representative Bill Callegari; Texas Pipe and Sup-
ply (TPS); Trinity Materials/Transit Mix (TM); Big City Crushed Con-
crete (BCCC); Recycled Materials (RM); representatives of the South-
east Coalition of Civic Clubs (SCCC); representatives of the Sunnyside

Civic Club (SCC); representatives of Residents for a Better Commu-
nity (RBC); a representative of the National Association for the Ad-
vancement of Colored People (NAACP); and three private citizens not
affiliated with any of the previously mentioned organizations.

Written comments were submitted by the following: Representative
Bill Callegari; Associated General Contractors of Texas (AGC);
Bland/Shroeder/Archer, LP (BSA); CSA Materials, Inc. (CSA); Jenk-
ins and Gilchrist on behalf of TXI (TXI); Recycled Materials (RM);
S.H. Tolliver Company (SHTC); Texas Aggregates and Concrete
Association (TACA); Westward Environmental, Inc. (WE); Freder-
ick-Law (FL); representatives of the SCCC; and four private citizens
not affiliated with any of the previously mentioned organizations.

ANALYSIS OF COMMENTS

General Comments

The commission received both positive and negative comments on the
concept of a Tier III or permanent RC standard permit. Comments on
the Tier III concept were solicited in order to assist in the possible de-
velopment of a Tier III standard permit. The commission will continue
to consider the option of a Tier III standard permit. As part of deter-
mining whether to develop a Tier III standard permit, the commission
will seek additional stakeholder input. Until the commission approves
a Tier III type of standard permit for RCs, the RC PBR authorized in
30 TAC §106.142 will remain in effect.

The commission also received comments which mentioned a South-
ern Crushed facility. Responses to timely filed comments about that
facility were provided in the Executive Director’s Responses to Pub-
lic Comments at the beginning of January 2002. Therefore, comments
about Southern Crushed will not be addressed in this response to com-
ments on the proposed RC standard permit.

Representative Bill Callegari, Representative Al Edwards, Representa-
tive Ron Wilson, TPS, and several private citizens commented that it
is important to give public notice to residents of the surrounding area
when a RC is located at a specific site.

The development of a standard permit includes a comprehensive evalu-
ation of emission controls and operating conditions for a large group of
very similar facilities. Because of the similarity of emissions and oper-
ating scenarios of RCs, the commission can develop a set of emission
controls and operating conditions that will apply to all individual facil-
ities and meet the intent of the Texas Clean Air Act (TCAA). The emis-
sion controls, operating conditions, and worst-case impacts are subject
to a technology requirements review that will determine whether or not
the conditions of the permit are sufficient to protect public health and
welfare. For example the RC standard permit review shows that Tier I
would have a maximum particulate matter (PM) emission rate of 0.048
tons per year (tpy) and that Tier II would have a maximum PM emis-
sion rate of 0.672 tpy. In this standard permit the commission has also
placed limits on the hours of operation, time allowed on site, amount
of ancillary equipment, and types of emission controls that may exceed
those in a regular permit.

THSC, §382.05195(b) requires that the commission publish newspaper
notice of a proposed standard permit. Notice of this proposed standard
permit was published in 11 newspapers and the Texas Register. Ad-
ditionally, THSC, §382.05195(c) requires the commission to publish
notice of, and provide a public meeting to take additional public com-
ment on, a proposed standard permit. Three public meetings were held
in Houston, Arlington, and Austin to take comments on this standard
permit. A protectiveness review was performed and the commission
solicited public comment on the conditions for authorization during
the review of a standard permit. This standard permit has undergone a

27 TexReg 1568 March 1, 2002 Texas Register



detailed protectiveness review and public comments have been consid-
ered and responses will be published in the Texas Register. Only after
the public participation period is concluded and any comments have
been considered may the commission approve the standard permit.

Representative Al Edwards, SCCC, RBC, TPS, and private citizens
commented that there needs to be more monitoring of rock and con-
crete crushing sites.

The commission does not typically conduct case-by-case monitoring
at all specific sites. Modeling is the accepted alternative per guid-
ance and policy of both the United States Environmental Protection
Agency (EPA) and TNRCC and can simulate multiple worst-case at-
mospheric conditions that would not be possible with monitoring. Ad-
ditionally, the models rely on emission factors that are highly conser-
vative (worst-case) and is based on actual monitoring data developed
by the EPA. In this instance, worst-case modeling indicated that these
temporary facilities would meet all applicable TNRCC rules. Specifi-
cally, these operations were compared to the one-hour and three-hour
30 TAC Chapter 111 PM standard and the national ambient air quality
standard (NAAQS) 24-hour and annual standard for particulate mat-
ter with a particle size of less than ten microns (PM

10
). Additionally,

modeling provides a mechanism for predicting any off-property im-
pacts prior to an actual facility being constructed at a given location.
Monitoring is typically a post construction tool to assist the agency in
determining continued compliance with commission regulations.

A private citizen commented that the air quality in Houston is not good
and requested a moratorium on any further permits for RCs.

The Houston/Galveston area has been designated nonattainment for the
air pollutant ozone. This ozone nonattainment area is classified as Se-
vere-17 under the Federal Clean Air Act (FCAA) Amendments of 1990
and therefore is required to attain the one-hour ozone standard of 0.12
parts per million (ppm) by November 15, 2007. The state has devel-
oped a state implementation plan which details strategies and mecha-
nisms by which it will reduce air pollution.

This standard permit will authorize sources that emit PM
10
. These

sources do not emit ozone. The standard permit was evaluated against
the NAAQS for PM

10
on 24-hour and annual bases. These PM standards

were developed to ensure protection of public health and welfare. The
standard permit did not significantly impact either of these federal re-
quirements; therefore, the commission does not anticipate that the use
of this standard permit is likely to adversely impact the air quality in
the Houston area or anywhere in the State of Texas.

Representative Bill Callegari, Representative Al Edwards, Representa-
tive Ron Wilson, NAACP, and RBC commented that no specific neigh-
borhood should be targeted because of its economic or racial compo-
sition as a viable location for RCs and that RCs should not be con-
centrated in one general area. In addition, Representative Al Edwards,
Representative Ron Wilson, NAACP, SCCC, and numerous private cit-
izens commented that there were too many concrete crushers in the
Sunnyside area.

The commission does not have statutory authority for restricting the
placement of facilities based on land-use issues. However, the com-
mission can ensure that these facilities do not contribute to adverse
health impacts due to air pollution and believes that the controls, limits,
and restrictions in this standard permit achieve that goal. Additionally,
the new THSC, §382.065 prohibits the location of this type of facility
within 440 yards of a building used as a single or multifamily residence,
school, or place of worship. The TNRCC has no guidance addressing
how environmental equity is to be considered in the permitting process.
Air quality permits evaluated by the agency are reviewed without any
particular knowledge of, or reference to, the socioeconomic or racial
status of the surrounding community. Although there are no TNRCC

rules addressing environmental equity issues such as the location of
permitted facilities in areas with minority and low-income populations,
disparate exposures of pollutants to minority and low- income popula-
tions, or the disparate economic, environmental, and health effects on
minority and low-income populations, the TNRCC has made a strong
policy commitment to address environmental equity by creating an en-
vironmental equity program within the Office of Public Assistance.
This program works to help citizens and neighborhood groups partic-
ipate in the regulatory process, to ensure that agency programs that
substantially affect human health or the environment operate without
discrimination, and to make sure that citizens’ concerns are considered
thoroughly and handled in a way that is fair to all. The Office of Public
Assistance can be reached at 1-800-687-4040 for further information.

A private citizen suggested enclosing the RC and associated equipment
in a building and Representative Al Edwards stated that such an enclo-
sure should be seriously considered.

After detailed analysis including refined air dispersion modeling, the
commission believes that the controls, such as spray bars, screen en-
closures, and conveyor covers, and best management practices, such as
watering roads and stockpiles, in this standard permit ensure that emis-
sions meet the property line standards and NAAQS for PM and are
thus protective of public health and welfare. Additional controls such
as a complete enclosure are not required to reduce emissions below the
previously stated standards. Additionally, these types of requirements
are technically impractical and economically unreasonable given the
temporary nature of the types of facilities that are authorized by this
standard permit.

RCCC and several private citizens commented that the dust from RCs
will cause adverse health effects.

The standard permit underwent a detailed protectiveness review and the
permit provisions were developed to prevent any adverse health effects
associated with the air emissions from temporary RCs. Assuming the
RCs authorized by this standard permit operate according to the pro-
visions of the permit, the commission would not expect adverse health
effects to result from exposure to authorized emissions.

SCCC, SCC, and private citizens commented that they are opposed to
the RC standard permit.

The commission acknowledges the opposition to the proposed standard
permit but believes the standard permit is protective and is a practical
method to authorize operations of this nature.

SCCC, TPS, and private citizens commented that the concentration of
concrete crushers in the neighborhood lowered property values. A pri-
vate citizen also stated that the diminished quality of life, due to air
pollution, lowered the City of Houston’s bond rating.

The commission has no statutory authority for consideration of the ef-
fect of this standard permit on property values or other land use issues.
Similarly, the commission has no statutory authority to consider a city’s
bond rating in the process of approving a standard permit or approving
individual authorizations. Moreover, THSC, §382.065, as passed by
the 77th Legislature as a part of House Bill 2912, prohibits the loca-
tion or operation of a concrete crushing facility within 440 yards of a
building used as a single or multifamily residence, school, or place of
worship.

BCCC stated that the concrete crushing industry has developed differ-
ently in Dallas because of the more stringent land-use regulations and
suggested that regional or local entities should have the authority to ap-
prove concrete crusher sites.

Land-use planning and zoning are handled by local jurisdictions such
as cities. TNRCC has no authority to consider land-use planning in the
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development of the standard permit. Nor does TNRCC’s authorization
of a facility supercede local authority to restrict or limit land use.

BSA suggested that portable RCs with a capacity of 250 tph or less be
treated the same as other construction equipment, exempt from permit-
ting but subject to TNRCC dust control regulations.

Facility is defined as a discrete or identifiable structure, device, item,
equipment, or enclosure that constitutes or contains a stationary
source, including appurtenances other than emission control equip-
ment (THSC, §382.003(6), 30 TAC §116.10(4)). 30 TAC §116.110
states that new facilities or facilities being modified are subject to the
requirements of 30 TAC Chapter 116. RCs, even though portable,
are considered to be stationary sources because they are fixed (do not
move) while operating. A RC, regardless of size, is a facility and is
therefore subject to 30 TAC Chapter 116 or 106 authorization require-
ments. Other types of construction equipment that are considered
mobile sources do not fit this definition and are not subject 30 TAC
Chapter 116 permitting requirements.

CSA commented that the location, production, emissions, and equip-
ment requirements of the proposed standard permit for RCs are not
practical, necessary, or economically feasible for most RCs operating
in rural areas. RCs in rural areas are often located miles from the near-
est receptor and requirements based on crowded urban areas will ad-
versely affect RCs operating in rural areas of the state and some RCs
may be forced to shut down. BSA and CSA commented that if aggre-
gate cannot be crushed on site then the aggregate must be hauled to the
site with resultant increases in air pollution from trucks and wear on
roads and highways.

The standard permit is designed to allow for authorization of RCs that
are portable and, based on business needs, move to various sites. How-
ever, it is not intended to provide an authorization mechanism for all
possible unit configurations or operating scenarios. Those facilities
which cannot meet the standard permit conditions may apply for an
air quality permit under 30 TAC §116.111 or a PBR under 30 TAC
§106.142. The property line limit of the standard permit is used in lieu
of off-property receptor limitations as required by a case-by- case per-
mit review to ensure that the operating facility is in compliance with all
TNRCC rules and regulations.

AGC, CSA, TACA, WE, and TXI objected to or expressed concern
about eliminating the PBR for rock crushing (30 TAC §106.142).

Based upon these comments, the commission amended the proposed
standard permit to allow use of the PBR for RCs (30 TAC §106.142).

TXI and RM requested an extension of the comment period. TXI was
also concerned about the lack of stakeholder involvement and AGC
requested a formal stakeholder meeting.

The commission provided several opportunities for public comment.
The proposed RC standard permit was made available on the com-
mission’s public website and was published in the Texas Register on
November 30, 2001. Comments were accepted during the formal com-
ment period and at three public hearings. The three public hearings
were conducted in various areas of the state (Houston, Austin, and Ar-
lington) on January 3, 2002. Therefore, the commission is not extend-
ing the comment period nor holding a formal stakeholder meeting.

FL requested an explanation of the 40% reduction in modeled impacts
to account for meander of the plume. FL stated that because the five-
year meteorological data are already one-hour averages of wind speed
and direction aggregated from much more short-term readings, plume
meander would have been accounted for in the model data.

The meteorological data for input into the industrial source complex
(ISC) model is based on National Weather Service (NWS) observa-
tions. These observations take place once per hour and are not one-hour
averages. The NWS records wind speeds to the nearest knot and wind
direction to the nearest ten degrees of angle.

The ISC model accounts for variations in the wind speed and direction
during a modeled hour by use of dispersion coefficients. These coeffi-
cients are partially based on a set of field studies. The dispersion coef-
ficients resulting from the field studies were based on averaging times
much less than one hour, as short as three minutes. The ISC model has
incorporated these dispersion coefficient values for one-hour periods
by use of the assumption that each three-minute period is the same as
the next. This assumption would lead to gross overestimation of pre-
dicted concentrations.

The TNRCC has recognized the disparity in dispersion coefficients for
some time, and has decided to mitigate overly conservative model re-
sults. To do so, a conversion from three-minute averages to one-hour
averages was performed. The use of this conversion from one averaging
time to another results in the 40% reduction of one-hour predictions.

The TNRCC modeling staff are applying this factor only to low-level
intermittent fugitive sources (sources with little or no vertical momen-
tum or buoyancy) at this time.

FL commented that the 1996 protectiveness review of the RC PBR
found that it was not protective of the public without a 1/4-mile buffer
from the property lines.

The 1996 protectiveness review determined that a distance of 1/4
mile from the facility rather than the required distance of 1/2 mile as
listed in the current 30 TAC §106.142 would be acceptable to meet
30 TAC §111.155 standards. Though the 1996 protectiveness review
scenario had a smaller hourly maximum production/process rate, this
scenario represented more equipment (screens) and load-out points on
the crusher, larger stockpiles, larger plant footprint, and no emission
controls on the crusher screens or conveyers other than water. In
addition, the staff did not use any mitigating factors for the 1996
review to account for the overly conservative assumptions used in
the modeling demonstration. These differences account for the 1996
scenario predicted concentrations being higher with a corresponding
greater distance to demonstrate compliance than for the 2001 scenario.
The requirement of additional emission controls in the standard permit
is the largest factor in the reduction of the buffer size from the 1996
review. Additionally this standard permit allows no visible emissions
to leave the property.

FL commented that the protectiveness review should have included
haul-road and blasting particulate emissions in the modeling. FL also
noted that these are large sources of contaminants that are subject to
the 30 TAC Chapter 111 property line standard.

All sources of contaminants directly associated with rock crushing fa-
cilities were evaluated for this protectiveness review, though they were
not necessarily evaluated through dispersion modeling. Emissions
from haul roads and blasting are intermittent and not easily quantified
on a short-term basis, therefore, it would not be appropriate to model
the estimated emissions on a continuous basis.

Emissions from haul roads and in-plant work areas are minimized by
implementation of best management practices in the standard permit.
If roads are maintained according to the provisions of the standard per-
mit, emissions from these sources will be minimized. Additionally, no
visible emissions are allowed to leave the site under this standard per-
mit.

Blasting and associated equipment are not facilities which require a
permit or other authorization. However, emissions from blasting are
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subject to 30 TAC Chapter 111. Due to the short-term duration of
blasting emissions, the commission does not expect 30 TAC Chapter
111 standards to be exceeded.

BCCC commented that the commission based the protectiveness re-
view on rock crushing plants and that concrete crushing is significantly
different than rock crushing because in concrete crushing there less of
the material processed was wasted.

The commission developed this standard permit to address a broad
range of conditions and operating scenarios. Consequently, the com-
mission established requirements based on those conditions that were
most likely to result in emissions that would exceed property line stan-
dards in 30 TAC Chapter 111 or NAAQS.

Comments on General Requirements

TACA agreed with the definition of a "site" as a means to deter RCs
from circumventing operating time restrictions.

The commission acknowledges the comment and believes that the term
will help assure compliance.

TACA and TXI objected to the requirement to locate all concrete crush-
ers and associated sources at least 440 yards from any school, church,
or residence because it adversely affects the ability for portable facili-
ties to be sited for recycling projects.

THSC, §382.065, as passed by the 77th Legislature as a part of House
Bill 2912, prohibits the location or operation of a concrete crushing
facility within 440 yards of a building used as a single or multifamily
residence, school, or place of worship. The statute provides no excep-
tions for recycling projects.

AGC and WE objected to the requirement that no visible emissions
leave the property from roads associated with the RC operation because
emissions from roads are subject to the nuisance requirements in 30
TAC Chapter 101, General Air Quality Rules. WE commented that
visible emissions should not be limited to 30 seconds.

Performance demonstrations from sources of emissions such as roads
and plant work areas are needed to ensure compliance with the condi-
tions of the standard permit and the prevention of nuisance conditions.
Visible emission limitations and opacity requirements ensure that both
the operators and TNRCC field investigators can clearly understand
how to demonstrate compliance with the rules and regulations of the
commission. Further, tools do not exist to accurately calculate emis-
sions from roads. Rather, it has been agency practice to ensure that
emissions from sources that cannot be accurately calculated are con-
trolled or eliminated using best management practices. Lack of visible
emissions is evidence of the effectiveness of those practices. Based on
engineering judgement and wide experience with these types of facil-
ities, the commission believes that the 30-second period should allow
for normal equipment operation, while ensuring proper abatement per-
formance. Finally, minimization of emissions also serves to minimize
the potential for adverse health, welfare, and nuisance effects. This
is consistent with NSR permitting requirements, was included in the
Concrete Batch Plant Standard Permit and meets the threshold of best
available control technology which is required for a standard permit.

TACA supported the requirement for permanently mounted spray bars
at all shaker screens and transfer points. However, TACA expressed
concern that this might make all portable facilities wet rock crushing
operations and suggests substituting the term "misting mechanism" for
"spray bar."

The commission intends water to be used to minimize visible emissions
and not to alter the actual operations of RCs. The term "spray bar" has

been commonly used by the TNRCC and is understood by the commis-
sion and the regulated community to be a dust suppression mechanism
associated with RCs.

AGC expressed the belief that permanently mounted spray bars at the
shaker screens and material transfer points are unnecessary because
material will be controlled at the inlet and outlet of the crusher.

Spray bars are an accepted method of minimizing emissions from these
types of sources. Although under certain conditions spray bars at these
points may not be necessary, the standard permit is intended to cover
a broad range of facility configurations and operating conditions. In
order to ensure compliance with all TNRCC regulations and to protect
public health and welfare the commission believes that it is important to
maintain the requirement to have spray bars at all screens and material
transfer points.

AGC and WE commented that the stockpile height requirement was
too restrictive. Representative Al Edwards and TPS commented that
the stockpile heights were too high for areas adjacent to residential
housing, schools, and churches.

No changes have been made to the standard permit in response to these
comments. The protectiveness review indicates that the conditions of
this standard permit, including stockpile height, are protective and will
help ensure compliance with state and federal regulations. The com-
mission has no statutory authority to reduce or increase the stockpile
heights based on any consideration other than to protect public health
and welfare and ensure compliance with applicable regulations. How-
ever, local governmental entities may impose more restrictive limits
based on land-use considerations such as aesthetics.

AGC and WE objected to the requirement for a runtime meter.

The temporary nature of the operation of a RC is integral to authoriza-
tion of a facility by this standard permit and it is imperative that an
accurate accounting of the time spent in operation be kept according to
paragraph (1)(K)(i). A runtime meter provides a method by which the
owner/operator may ensure an accurate record is being maintained of
the time a RC is in operation.

WE commented that the written records required by the standard permit
should not be required to follow the crusher from site to site as the
limitations of the proposed standard permit are site-specific.

Consistent with the requirements in 30 TAC §116.115(F)(ii) and 30
TAC §116.115(F)(v), records are required to be kept with the RC at
any site it occupies and maintained for a rolling 24-month period. The
commission may need access to records in order to determine compli-
ance with the emission limitations (production, etc.) after a crusher
has left a specific site. Also, the standard permit limits the time that a
crusher may be at a specific site within a one-year time frame; there-
fore, records must follow the crusher in order for the commission to
determine if the crusher was previously located at a site and how long
it was there.

TXI objected to the exclusion of crushing quartz and sandstone even in
a completely wet process such as a sand and gravel operation.

The commission has revised the standard permit based on this com-
ment. Based on additional protectiveness review of inhalable silica
from quartz and sandstone under the conditions of the standard permit,
both materials will be authorized under this standard permit. This anal-
ysis of these materials indicates that there will not be any adverse health
effects from respirable silica associated with the crushing of these ma-
terials.

AGC, TXI, TACA, and WE objected to the requirement that RCs oper-
ating under this standard permit shall not locate or operate on the same

IN ADDITION March 1, 2002 27 TexReg 1571



site as another RC. TXI and AGC asked for the scientific basis for this
requirement.

The purpose of this standard permit is to authorize a single RC and
modeling was based on that scenario. Further, the crushers are designed
to be temporary sources for use at construction sites, subdivision de-
velopments, and road and highway projects, where multiple crushing
operations do not occur simultaneously. The prohibition against locat-
ing at a site with another crusher is needed to show compliance with
all TNRCC regulations and to ensure protection of public health and
welfare.

Comments on Tier I Rock Crushers

TXI and WE objected to the requirement that a Tier I RC not be lo-
cated at a quarry or a mine. TXI and TACA requested that the TNRCC
provide the basis for this requirement.

This tier of the standard permit is intended for temporary locations (e.g.,
construction sites) and for those locations where there is little possibil-
ity of multiple operations occurring at the same time. Facilities that do
not meet the requirements of Tier I of this standard permit may be au-
thorized under Tier II, under a PBR (30 TAC §106.142) or by obtaining
a regular air quality permit under 30 TAC Chapter 116.

AGC and TACA commented that due to production limitations and time
restrictions Tier I has limited applicability for industry.

The standard permit is designed to allow for authorization of RCs that
are portable and, based on business needs, move to various sites and
operate at any one site for a short period of time. However, it is not
intended to provide an authorization mechanism for all possible unit
configurations or operating scenarios. Those facilities which cannot
meet the standard permit conditions may apply for an air quality permit
under 30 TAC §116.111 or a PBR under 30 TAC §106.142.

AGC, SHTC, TACA, and WE commented that Tier I limitations should
be based on emissions rather than throughput.

Particulate emissions from a RC are closely related to throughput. It
is the commission’s intention to use throughput as a surrogate for ac-
tual emissions in order to provide industry with an effective method of
demonstrating compliance with the provisions of the standard permit.

AGC and TACA commented that the 125 tph limit should be based
on crusher capacity rather than process throughput at the feed hop-
per because a significant portion of the material from the feed hopper
is screened out before it reaches the crusher. TXI suggested that the
125 tph limit be based on material production rather than feed hopper
throughput. RM suggested that the hourly rate be an average over sev-
eral production days.

The 125 tph limit is based on total facility capacity rather than material
production or crusher capacity because this includes quantification of
emissions from all sources. This would include emissions from all
hoppers, screens, crushers, and conveyors. The commission selected
the total facility capacity scenario rather than those listed previously
because total facility capacity and all associated sources represents the
worst-case scenario, i.e., all material fed into the system is crushed.
The authorized hourly production rate of 125 tph is necessary in order
to ensure compliance with 30 TAC Chapter 111 one- and three-hour
standards.

AGC commented that associated facilities should not be limited to
placement at least 200 feet from the nearest property line and gave the
example of a road. Representative Edwards and Representative Calle-
gari commented that the distance limitation was too short.

Property line distance limitations are used instead of off-property re-
ceptor distance limitations to protect public health and welfare, and

to ensure that the operating facility is in compliance with all TNRCC
regulations, particularly the property line standards in 30 TAC Chap-
ter 111. The protectiveness review indicated that the 200-foot distance
limitation from the property line ensures that RCs meet TNRCC regu-
lations and protect public health and welfare. Roads are not facilities
under THSC and are not subject to the distance requirement. How-
ever, they are sources of emissions and are controlled by best man-
agement practices such as watering and are prohibited from emitting
visible emissions that cross the property line.

AGC and TACA commented that the requirement to fully enclose
screen sides and conveyors is not practical because it will make the
conveyors more difficult to move. AGC and TXI also stated that
fully enclosed screen sides and conveyors were not necessary due
to the minimal emissions from these facilities and asked what the
scientific basis for this requirement was. AGC and WE stated that the
commission should not dictate the type of equipment used to control
emissions. TM requested that the commission clarify the meaning of
enclosed conveyor and said that different conveyor manufacturers had
indicated that in other states they put a half-moon cover over the top
of the conveyor.

In order to minimize property line distance requirements, while be-
ing protective of public health and ensuring that the facility is in com-
pliance with TNRCC regulations, the commission modeled emissions
from facilities with enclosed screens and conveyors. The commission
has clarified the requirement for enclosed conveyors to mean a cover
that fits over the top of the conveyor. Also, because there was an iden-
tical requirement in the Tier II requirements, the commission removed
this requirement from Tier I and Tier II and added it to the General Re-
quirements of the standard permit.

AGC objected to the requirement that Tier I RCs be restricted to one
primary crusher, two conveyors, and two screens because the type of
job and nature of the required product might require more equipment.

In order to minimize property line distance requirements, while being
protective of public health and ensuring that the facility is in compli-
ance with TNRCC regulations, the commission modeled emissions on
a prescribed amount of equipment based on what was expected at the
majority of temporary RC sites. If Tier I requirements cannot be met,
the facility has the option of meeting Tier II or obtaining a permit under
30 TAC §116.111 or a PBR under 30 TAC §106.142.

AGC, TXI, TACA, and WE objected to the requirement that RCs au-
thorized by this standard permit not locate or operate on a site with
an asphalt or concrete batch plant. WE and TACA commented that
the restriction against collocation with a concrete or asphalt plant pre-
vents recycling of aggregate materials at these plants. AGC and TXI
requested the scientific basis for this determination.

The purpose of this standard permit is to authorize a single RC and the
protectiveness review was based on that scenario. Tier I of the standard
permit is intended for those types of locations (e.g., construction sites)
that are not permanent aggregate handling operations and for those lo-
cations where there is little possibility of multiple operations occurring
at the same time. The commission intended for no cumulative effects
to occur at Tier I locations. Tier II may be used at these types of sites
where all the requirements of Tier II are met.

AGC commented that limiting the time on site for RCs located in ur-
ban/suburban areas is reasonable but makes little sense in sparsely pop-
ulated areas and that many highway projects require more time and
would make the standard permit unusable for those situations. WE
commented that project delays and change orders could cause the RC
to run out of time before finishing a job. AGC and WE added that 24
hours was not a sufficient amount of time to disassemble equipment
and move out.
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The commission intends for the standard permit to cover a broad range
of facility configurations and operating conditions for temporary RCs.
It is not intended to provide an authorization mechanism for all possi-
ble unit configurations or operating scenarios. Those facilities which
cannot meet the standard permit conditions may apply for an air quality
permit under 30 TAC §116.111 or a PBR under 30 TAC §106.142. Fur-
ther, the commission anticipates that, for the types of facilities intended
to be authorized by this standard permit (which is highly portable), 24
hours is an adequate amount of time disassemble the equipment and
move offsite.

AGC and WE commented that the 365-day period before relocating to
the site is too long.

The commission developed the standard permit for temporarily-sited
RCs. It is designed to allow for authorization of RCs that are portable
and, based on business needs, move to various sites. Tier I of the stan-
dard permit is intended for those types of projects (e.g., construction
sites, subdivision developments, roads and highways) that do not re-
quire permanent aggregate handling operations and for those locations
where there is little possibility of the necessity for rock crushing to
occur at the site again. However, in the unlikely event that additional
crushing operations are needed at a site that has already been occupied,
the 365-day minimum time frame still allows for a crusher to return that
site.

AGC stated that the time on site and operation time restrictions did not
take into account factors beyond the owner’s/operator’s control such as
machinery downtime, weather, phased projects, and engineer change
orders.

During the development of the standard permit, the factors listed in the
previous paragraph were taken into consideration. As a result, the site
time was increased from 20 days to 45 days for Tier I, and from 60 days
to 180 days for Tier II.

Comments on Tier II Rock Crushers

AGC and TACA commented that due to production limitations and time
restrictions Tier II has limited applicability for industry.

The standard permit is designed to allow for authorization of RCs that
are portable and, based on business needs, move to various sites. How-
ever, it is not intended to provide an authorization mechanism for all
possible unit configurations or operating scenarios. Those facilities
which cannot meet the standard permit conditions may apply for an
air quality permit under 30 TAC §116.111 or a PBR under 30 TAC
§106.142.

AGC and TACA commented that the 250 tph limit should be based
crusher capacity rather than process throughput at the feed hopper
because a significant portion of the material from the feed hopper is
screened out before it reaches the crusher. TXI and WE suggested
that the 250 tph limit be based on material production rather than
feed hopper throughput. AGC, TACA, and SHTC suggested that
restrictions should be based on emissions rather than throughput.
SHTC requested the basis for the 250 tph restriction. RM suggested
that the hourly rate be an average over several production days.

The 250 tph limit is based on total facility capacity rather than mate-
rial production or crusher capacity because this includes quantification
of emissions from all sources. This would include emissions from all
hoppers, screens, crushers, and conveyors. The commission selected
the total facility capacity scenario rather than those listed in the previ-
ous paragraph because total facility capacity and all associated sources
represents the worst-case scenario, i.e., all material fed into the system
is crushed. The authorized hourly production rate of 250 tph is neces-
sary in order to ensure compliance with 30 TAC Chapter 111 one- and
three-hour standards.

AGC commented that the distance limitation of 300 feet from the near-
est property line is reasonable in urban/suburban areas but makes little
sense in sparsely populated areas and that many highway projects will
not be able to meet the 300-foot limit and the standard permit will be
unusable for those situations. TXI, BCCC, and WE commented that
the 300-foot limitation will preclude the use of temporary RCs at many
sites and suggested restricting the distance to 300 feet to an off property
receptor rather than 300 feet to the property line. TACA added that the
300-foot setback distance is not based on any scientific modeling data
and questioned the basis for this restriction. Representative Callegari
and FL commented that the 300-foot distance is too short.

Property line distance limitations are used instead of off-property re-
ceptor distance limitations to protect public health and welfare, and
to ensure that the operating facility is in compliance with all TNRCC
regulations, particularly the property line standards in 30 TAC Chap-
ter 111. The protectiveness review indicated that the 300-foot distance
limitation from the property line ensures that RCs meet TNRCC regu-
lations and protect public health and welfare. Roads are not facilities
under THSC and are not subject to the distance requirement. How-
ever, they are sources of emissions and are controlled by best man-
agement practices such as watering and are prohibited from emitting
visible emissions that cross the property line.

The commission intends for the standard permit to cover a broad range
of facility configurations and operating conditions for temporary RCs.
However, the standard permit is not intended to provide an authoriza-
tion mechanism for all possible unit configurations or operating sce-
narios.

The state property line standards for PM are the controlling standards
for the distance limitations. To demonstrate compliance, the model-
ing team tabulated the total number of modeled exceedances of the
one-hour and three-hour standards over a five-year period that occurred
over each tier’s receptor grid. The compliance prediction was based on
an evaluation of the total hours of modeled exceedances divided by
the total hours in the applicable review period (43,824 hours for the
one-hour standard and 14,608 hours for the three-hour standard) and
the conservative nature of assumptions made in the review. For each
source configuration, the maximum distance to obtain 99.9% predicted
compliance was used as the basis for the distance limitation for each
tier. Given the conservative nature of the modeling and limited hours
of operation, the team expects a predicted compliance of 99.9% to be
100% compliance in practice. In addition, the NAAQS for PM

10
should

not be exceeded based on the results of the one-hour and three-hour
analyses, limited hours of operation, and lower emission rates for each
tier.

AGC, TXI, TACA, and WE objected to the requirement that a RC be
located at least 550 feet from a concrete or asphalt batch plant. TACA
and TXI stated that due to operations restriction on batch plants and
local ordinances that may prohibit nighttime operation of a RC, the
standard permit provision that allows operation of a RC that cannot
meet the 550-foot requirement when the concrete or asphalt plant is
not operating is impractical. AGC, SHTC, and WE added that RCs are
often used to produce aggregate for asphalt plants and are often located
less than 550 feet from the asphalt plant and that having the crusher
separated from the asphalt plant will increase emissions from unpaved
roads and result in increased traffic and haul truck emissions due to the
need to bring aggregate from off site.

The 550-foot distance requirement is necessary to offset the cumulative
emissions of multiple facilities operating simultaneously and to ensure
compliance with the TNRCC regulations and protect public health. Ad-
ditionally, this standard permit was developed to address a broad range
of operating conditions and does not take into account local ordinances
that might preclude its use in certain situations.
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AGC, BCCC, and TACA commented that the requirement to fully en-
close screen sides and conveyors is not practical because it will make
the conveyors more difficult to move. AGC and TXI also stated that
fully enclosed screen sides and conveyors are not necessary due to the
minimal emissions from these facilities and asked what the scientific
basis for this requirement is. AGC and WE stated that the commis-
sion should not dictate the type of equipment used to control emissions.
TM requested that the commission clarify the meaning of enclosed con-
veyor and said that different conveyor manufacturers had indicated that
in other states they put a half-moon cover over the top of the conveyor.

In order to protect public health and welfare and ensure compliance
with TNRCC regulations and NAAQS, this standard permit underwent
a detailed protectiveness review that took into account emission reduc-
tions from the use of enclosed screens and conveyors. The commission
has clarified the requirement for enclosed conveyors to mean a cover
that fits over the top of the conveyor. Also, because there was an iden-
tical requirement in the Tier I requirements, the commission removed
this requirement from Tier I and Tier II and added it to the General Re-
quirements of the standard permit.

AGC objected to the requirement that Tier II RCs be restricted to one
primary crusher, one secondary crusher, and two screens because type
of job and nature of the required product might require more equipment.

In order to provide owners/operators with as short a property line dis-
tance requirement as possible while being protective of public health
and ensuring that the facility is in compliance with TNRCC regulations,
the commission modeled emissions based on a prescribed amount of
equipment based on what was expected at the majority of temporary
RC sites. If Tier II requirements cannot be met, the facility has the op-
tion of obtaining a permit under 30 TAC §116.111 or a PBR under 30
TAC §106.142.

AGC commented that the time onsite limitations are reasonable for RCs
located in urban/suburban areas but that many highway projects require
more time and the time limit will make the standard permit unusable
for those situations. They added that 24 hours is not a sufficient amount
of time to disassemble equipment and move out. BCCC stated that al-
though the time limitations would not have been exceeded in any of
their previous projects, they are concerned that the time limits might
preclude long term projects. SHTC requested justification for the on-
site time limitations. WE commented that the time restrictions limits
their ability to bid certain projects.

The standard permit is designed to allow for authorization of RCs that
are portable and, based on business needs, move to various sites. How-
ever, it is not intended to provide an authorization mechanism for all
possible unit configurations or operating scenarios. Those facilities
which cannot meet the standard permit conditions may apply for an
air quality permit under 30 TAC §116.111.

AGC, SHTC, and WE commented that the 365-day period before relo-
cating to the site is too long.

The commission developed the standard permit for temporarily-sited
RCs. It is designed to authorize RCs that are portable and, based on
business needs, move to various sites. Tier II of the standard permit
expands the types of sites that a crusher may occupy (specifically, Tier
II adds quarries and mines). However, Tier II, like Tier I, is intended
for those types of projects (e.g., construction sites, subdivision devel-
opments, roads and highways) that do not require permanent aggregate
handling operations and for those locations where there is little pos-
sibility of the necessity for rock crushing to occur at the site again.
However, in the unlikely event that additional crushing operations are
needed at a site that has already been occupied, the 365-day minimum
time frame still allows for a crusher to return that site.

AGC, BCCC, and WE requested that the TNRCC (regional office) re-
spond to a notification of intent to locate a Tier II RC within 30 days.

Subchapter F of Chapter 116 requires the agency to respond to all stan-
dard permit applications within 45 days or as soon as practical. The
commission intends to continue with this practice.

TRD-200201004
Stephanie Bergeron
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: February 19, 2002

♦ ♦ ♦
Invitation to Comment - Draft January 2002 Update to the
Water Quality Management Plan for the State of Texas

The Texas Natural Resource Conservation Commission (TNRCC or
commission) announces the availability of the draft "January 2002 Up-
date to the Water Quality Management Plan for the State of Texas"
(draft January 2002 WQMP update).

The Water Quality Management Plan (WQMP) is developed and pro-
mulgated in accordance with the requirements of the Federal Clean
Water Act (CWA), Chapter 208. The draft January 2002 WQMP up-
date includes projected effluent limits of indicated domestic discharg-
ers useful for water quality management planning in future permit ac-
tions. Once the commission certifies a WQMP update, the update is
submitted to the United States Environmental Protection Agency (EPA)
for approval. For some Texas pollutant discharge elimination system
(TPDES) permits, the EPA’s approval of a corresponding WQMP up-
date is a necessary precondition to TPDES permit issuance by the com-
mission. The draft January 2002 WQMP update also contains service
area populations for listed wastewater treatment facilities, and desig-
nated management agency information.

A copy of the draft January 2002 WQMP update may be found on
the commission’s web page located at http://www.tnrcc.state.tx.us/wa-
ter/quality/wqmp. A copy of the draft may also be viewed at the
TNRCC Library located at Texas Natural Resource Conservation
Commission, Building A, 12100 Park 35 Circle, North Interstate 35,
Austin, Texas.

Written comments may be submitted to Ms. Suzanne Vargas, TNRCC,
Water Quality Division, MC 150, P.O. Box 13087, Austin, Texas
78711-3087. Comments may also be faxed to (512) 239-4420, but
must be followed up with the submission and receipt of the written
comments within three working days of when they were faxed.
Written comments must be submitted no later than 5:00 p.m. on April
1, 2002. For further information or questions, please contact Ms.
Vargas at (512) 239-4619 or by e-mail at svargas@tnrcc.state.tx.us.

TRD-200201012
Stephanie Bergeron
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: February 20, 2002

♦ ♦ ♦
Notice of Opportunity to Comment on Default Orders of
Administrative Enforcement Actions

The Texas Natural Resource Conservation Commission (TNRCC or
commission) staff is providing an opportunity for written public com-
ment on the listed Default Orders (DOs). The TNRCC staff proposes a
DO when the staff has sent an Executive Director’s Preliminary Report
and Petition (EDPRP) to an entity outlining the alleged violations; the
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proposed penalty; and the proposed technical requirements necessary
to bring the entity back into compliance, and the entity fails to request a
hearing on the matter within 20 days of its receipt of the EDPRP. Simi-
lar to the procedure followed with respect to Agreed Orders entered into
by the executive director of the TNRCC pursuant to Texas Water Code
(TWC), §7.075, this notice of the proposed order and the opportunity
to comment is published in the Texas Register no later than the 30th day
before the date on which the public comment period closes, which in
this case is April 1, 2002. The TNRCC will consider any written com-
ments received and the TNRCC may withdraw or withhold approval of
a DO if a comment discloses facts or considerations that indicate that
a proposed DO is inappropriate, improper, inadequate, or inconsistent
with the requirements of the statutes and rules within the TNRCC’s ju-
risdiction, or the TNRCC’s orders and permits issued pursuant to the
TNRCC’s regulatory authority. Additional notice of changes to a pro-
posed DO is not required to be published if those changes are made in
response to written comments.

A copy of each of the proposed DOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the
applicable Regional Office listed as follows. Comments about the DO
should be sent to the attorney designated for the DO at the TNRCC’s
Central Office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087
and must be received by 5:00 p.m. on April 1, 2002. Comments may
also be sent by facsimile machine to the attorney at (512) 239-3434.
The TNRCC attorneys are available to discuss the DOs and/or the com-
ment procedure at the listed phone numbers; however, comments on the
DOs should be submitted to the TNRCC in writing.

(1) COMPANY: Janet Amidon; DOCKET NUMBER: 2001-0297-
WTR-E; TNRCC ID NUMBER: 465-19-0219; LOCATION: ten miles
east of Marble Falls on Farm and Market 1431, Burnet County, Texas;
TYPE OF FACILITY: public water system; RULES VIOLATED:
30 TAC §290.46(f), by failing to maintain operating records and
reports; 30 TAC §290.46(j), by failing to document customer service
inspections; 30 TAC §290.46(r), by failing to maintain minimum
pressure throughout the distribution system; 30 TAC §290.117(c), by
failing to complete initial tap sampling for lead and copper analysis;
30 TAC §290.117(g), by failing to conduct public education; 30 TAC
§290.117(f), by failing to conduct water quality parameter monitoring;
30 TAC §290.117(h)(3), by failing to submit corrosion control study;
PENALTY: $0; license revocation; STAFF ATTORNEY: Shannon
Strong, Litigation Division, MC 175, (512) 239-6201; REGIONAL
OFFICE: Austin Regional Office, 1921 Cedar Bend Dr., Suite. 150,
Austin, Texas 78758-5336, (512) 339-2929.

(2) COMPANY: Jose G. Quintanilla dba San Perlita Food Store;
DOCKET NUMBER: 2000- 0821-PST-E; TNRCC ID NUMBER:
26904; LOCATION: northeast corner of 9th and FM 2209 and Camp-
bell Street, San Perlita, Willacy County, Texas; TYPE OF FACILITY:
convenience store with retail sales of gasoline; RULES VIOLATED:
30 TAC §334.50(a)(1)(A), and (b)(2), and TWC, §26.3475, by failing
to have a release detection method capable of detecting a release
from any portion of the underground storage tank system and by
failing to perform tightness testing on pressurized, suction and/or
gravity piping; 30 TAC §334.93(a), and (b), by failing to demonstrate
financial responsibility for taking corrective action and compensating
third parties for bodily and property damage caused by accidental
releases; 30 TAC §334.7(d)(3), and §334.10(b)(1)(A), by failing to
amend, change or update the registration information; PENALTY:
$4,500; STAFF ATTORNEY: Gitanjali Yadav, Litigation Division,
MC 175, (512) 239-2029; REGIONAL OFFICE: Harlingen Regional
Office, 1804 West Jefferson Ave., Harlingen, Texas 78550-5247, (956)
425-6010.

(3) COMPANY: Tajuddin Jiwani dba Quick & Easy No. 2; DOCKET
NUMBER: 2001-0624- PWS-E; TNRCC ID NUMBER: 2410044;
LOCATION: 4014 Highway 59, Wharton Loop North, Wharton,
Wharton County, Texas; TYPE OF FACILITY: public water supply;
RULES VIOLATED: 30 TAC §290.43(e) and §290.41(c)(3)(O), by
failing to enclose the pressure maintenance facilities and the well
unit with an intruder resistant fence with lockable gates or a locked
ventilated house; 30 TAC §290.44(a)(1), by failing to provide pipes
and related products that conform to American National Standards
Institute/National Sanitation Foundation (ANSI/NSF) Standard
61 and are certified by an organization accredited by ANSI; 30
TAC §290.110(d)(3) and §290.110(c)(5)(B), by failing to test the
disinfectant residual at representative locations in the distribution
system at least once every seven days and by failing to possess a
diethyl-p-phenylendiamine method chlorine test kit to determine if
the free chlorine residual was adequate; 30 TAC §290.41(c)(1)(F),
by failing to secure a sanity control easement for the well; 30 TAC
§290.41(c)(3)(N), by failing to provide a flow meter on the well pump
discharge line; PENALTY: $1,313; STAFF ATTORNEY: Darren
Ream, Litigation Division, MC R-4, (817) 588-5878; REGIONAL
OFFICE: Houston Regional Office, 5425 Polk Ave., Suite H, Houston,
Texas 77023-1486, (713) 767-3500.

TRD-200200999
Paul C. Sarahan
Director, Litigation Division
Texas Natural Resource Conservation Commission
Filed: February 19, 2002

♦ ♦ ♦
Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions

The Texas Natural Resource Conservation Commission (TNRCC or
commission) staff is providing an opportunity for written public com-
ment on the listed Agreed Orders (AOs) pursuant to Texas Water Code
(TWC), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the opportunity to comment must be pub-
lished in the Texas Register no later than the 30th day before the date
on which the public comment period closes, which in this case is April
1, 2002. Section 7.075 also requires that the commission promptly
consider any written comments received and that the commission may
withdraw or withhold approval of an AO if a comment discloses facts or
considerations that the consent is inappropriate, improper, inadequate,
or inconsistent with the requirements of the statutes and rules within
the TNRCC’s orders and permits issued pursuant to the TNRCC’s reg-
ulatory authority. Additional notice of changes to a proposed AO is
not required to be published if those changes are made in response to
written comments.

A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the
applicable Regional Office listed as follows. Comments about the AOs
should be sent to the attorney designated for the AO at the TNRCC’s
Central Office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087
and must be received by 5:00 p.m. on April 1, 2002. Comments
may also be sent by facsimile machine to the attorney at (512) 239-
3434. The TNRCC attorneys are available to discuss the AOs and/or
the comment procedure at the listed phone numbers; however, §7.075
provides that comments on the AOs should be submitted to the TNRCC
in writing.
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(1) COMPANY: B.C.R. Inc., dba Chevron Country Food Mart;
DOCKET NUMBER: 2000- 0400-PST-E; TNRCC ID NUMBER:
29962; LOCATION: 525 Ranch Road 1431, Kingsland, Llano County,
Texas; TYPE OF FACILITY: gasoline station; RULES VIOLATED:
30 TAC §334.50(a)(1)(A) and TWC, §26.3475, by failing to provide
a method of release detection capable of detecting a release from
any portion of the underground storage tank (UST) system; 30
TAC §334.48(c), by failing to conduct inventory control procedures
in accordance with a code or standard of practice developed by a
nationally recognized association or independent testing laboratory;
30 TAC §37.801, by failing to demonstrate financial responsibility for
taking corrective action and for compensating third parties for bodily
injuries and property damage that result from accidental releases; 30
TAC §334.49(a), and TWC, §26.3475, by failing to provide corrosion
protection for its UST systems; 30 TAC §334.7(d)(1)(G), by failing
to amend its registration to reflect the addition of spill and overflow
prevention equipment and line leak detectors; PENALTY: $15,000;
STAFF ATTORNEY: Rebecca Petty, Litigation Division, MC 175,
(512) 239-3693; REGIONAL OFFICE: Austin Regional Office,
1921 Cedar Bend Dr., Suite. 150, Austin, Texas 78758-5336, (512)
339-2929.

(2) COMPANY: Mayfield McCraw dba McCraw Materials; DOCKET
NUMBER: 2000-1343- AIR-E; TNRCC ID NUMBER: FB-0067-E;
LOCATION: Route 1, Box 192, Riverview Road, on northwest side of
County Road 2135, four miles northeast, Telephone, Fannin County,
Texas; TYPE OF FACILITY: sand and gravel production plant; RULES
VIOLATED: 30 TAC §116.110(a), and Texas Health and Safety Code
(THSC), §382.085(b), and §382.0518(a), by constructing and oper-
ating a sand and gravel operation without obtaining a required per-
mit; TWC, §26.121, by failing to prevent an unauthorized discharge
of used oil from a water pump onto the river bank and into the Red
River; PENALTY: $6,500; STAFF ATTORNEY: Troy Nelson, Litiga-
tion Division, MC R-5, (903) 535-5100; REGIONAL OFFICE: Dal-
las-Fort Worth Regional Office, 2301 Gravel Drive, Forth Worth, Texas
76118-6951, (817) 588-5800.

(3) COMPANY: Proton PRC, Inc. dba Crossroads Mercantile
and Twinstop #2; DOCKET NUMBERS: 1999-0846-PST-E and
1999-1372-PST-E; TNRCC ID NUMBERS: 29501 and 51106;
LOCATION: highway 59, Henderson County, Texas and highway 31,
Henderson County, Texas; TYPE OF FACILITY: retail for the sale of
motor fuels an lubricants; RULES VIOLATED: 30 TAC 334.7(d)(3),
by failing to provide an amended registration for changes in ownership
within 30 days from the date of the occurrence; 30 TAC §334.49(a),
and TWC, §26.3475, by failing to have corrosion protection; 30
TAC §334.51(b)(2)(B), and TWC, §26.3475, by failing to equip the
fill tubes of the tanks with an attached spill container or catchment
basin, or enclose them in a liquid-tight manway, riser or sump; 30
TAC §334.72, by failing to report to the commission a suspected
release within 24 hours of its discovery; 30 TAC §334.74, by failing
to conduct release investigation and confirmation steps within 30 days
of discovery; 30 TAC §334.127(a)(1), by failing to register with the
commission; 30 TAC §334.129(a), by failing as owner to report and
investigate a suspected or confirmed release of a petroleum product;
30 TAC §327.3(b), and TWC, §26.039(b), by failing to notify the
commission within 24 hours of discovery of a reportable spill event
of a petroleum product; 30 TAC §327.5(a), and TWC, §26.121, by
failing to immediately abate and contain a spill of an estimated 900
gallons of gasoline and diesel; 30 TAC §334.127(d), by failing to
provide notification of changes in ownership and the operational status
within 30 days from the date of the occurrence; PENALTY: $17,650;
STAFF ATTORNEY: Elisa Roberts, Litigation Division, MC 175,
(512) 239-6939; REGIONAL OFFICE: Tyler Regional Office, 2916
Teague Drive, Tyler, Texas 75701-3756, (903) 535-5100.

(4) COMPANY: Sunesara Investment, Inc.; DOCKET NUMBER:
2001-0358-PST-E; TNRCC ID NUMBER: 0063601; LOCATION:
2900 Market Street, Baytown, Harris County, Texas; TYPE OF
FACILITY: convenience store with retail sales of gasoline; RULES
VIOLATED: 30 TAC §115.245(2), and THSC, §382.085(b), by
failing to successfully perform annual pressure decay testing; 30
TAC §37.875(a), by failing to maintain evidence of all financial
mechanisms used to demonstrate financial responsibility; 30 TAC
§334.50(d)(4)(A)(i), and TWC, §26.3475(c)(1), by failing to conduct
inventory volume measurements as required in conjunction with
automatic tank gauging; 30 TAC §334.48(c), by failing to conduct
effective manual or automatic inventory control procedures for all
UST systems; 30 TAC §334.22(a), by failing to pay outstanding
UST fees; PENALTY: $8,750; STAFF ATTORNEY: Troy Nelson,
Litigation Division, MC R-5, (903) 525-0380; REGIONAL OFFICE:
Houston Regional Office, 5425 Polk Ave., Suite H, Houston, Texas
77023-1486, (713) 767-3500.

(5) COMPANY: Tandem Energy Corporation; DOCKET NUMBER:
2000-1263-AIR-E; TNRCC ID NUMBER: HG-0230-U; LOCATION:
2.4 miles from downtown Tomball off Farm-to-Market Road (FM)
Road 249, Harris County, Texas; TYPE OF FACILITY: natural gas
compressor station; RULES VIOLATED: 30 TAC §101.10, and
THSC, §382.085(b), by failing to submit an emissions inventory ques-
tionnaire; PENALTY: $3,125; STAFF ATTORNEY: Elisa Roberts,
Litigation Division, MC 175, (512) 239-6939; REGIONAL OFFICE:
Houston Regional Office, 5425 Polk Ave., Suite H, Houston, Texas
77023-1486, (713) 767-3500.

(6) COMPANY: Young Brothers, Inc.; DOCKET NUMBER:
1999-1533-AIR-E; TNRCC ID NUMBER: 24539; LOCATION: 2001
Marlin Highway 6, Waco, McClennan County, Texas; TYPE OF
FACILITY: asphaltic concrete manufacturing; RULES VIOLATED:
30 TAC §116.115(b)(F)(i), and THSC, §382.085(b), and TNRCC
Air Quality Permit Number 24539, Special Condition Number 10,
by failing to maintain sufficient asphalt mix temperature data to ade-
quately demonstrate compliance with the permit limitation; 30 TAC
§116.115(c), THSC, §382.085(b), and TNRCC Air Quality Permit
Number 24539, Special Condition Number 10, by failing to maintain
asphalt mix temperature at or below the maximum permit limit; 30
TAC §116.115(c), THSC, §382.085(b), 40 CFR §§60.8(a) and (b),
and TNRCC Air Quality Permit Number 24539, Special Condition
Number 30A, by failing to submit testing notifications and conduct
emissions testing within the required time limitations; PENALTY:
$8,000; STAFF ATTORNEY: Darren Ream, Litigation Division, MC
R-4, (817) 588-5878; REGIONAL OFFICE: Waco Regional Office,
6801 Sanger Ave., Suite 2500, Waco, Texas 76710-7826, (254) 751-
0335.

TRD-200201000
Paul C. Sarahan
Director, Litigation Division
Texas Natural Resource Conservation Commission
Filed: February 19, 2002

♦ ♦ ♦
Notice of Public Hearing

In accordance with the requirements of Texas Government Code,
Chapter 2001, Subchapter B, the Texas Natural Resource Conservation
Commission (TNRCC or commission) will conduct public hearings
to receive testimony concerning the proposed amendments to 30 TAC
Chapter 213, Edwards Aquifer.

This rulemaking proposes to provide for a 30-day comment period to
comply with requirements under House Bill (HB) 2912 and a 90-day
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executive director review period for contributing zone plans under Sub-
chapter B. Currently, approval is automatic on the 16th day if program
staff does not issue a letter approving or denying the application within
15 days. The statute does not require the commission to eliminate
the 16-day automatic approval. However, program staff believes that
the 16-day automatic approval, following the 30-day comment period,
would not allow adequate time for further review by program staff or
additional work that may be required by the applicant’s consultants
to address comments received. This proposed change will make the
review time for the contributing zone plans under Subchapter B con-
sistent with the review time for the Edwards Aquifer protection plans
under Subchapter A. Also, this rulemaking proposes to change the lan-
guage in §213.23(e)(2) and add it to proposed §213.23(e). The denial
language is currently included to provide the executive director a way
to deny, within 15 days, an application submitted for the contributing
zone. However, if the automatic approval language is deleted the denial
language is no longer needed, because the proposed changes would not
allow construction in the contributing zone to begin until the agency is-
sues an approval letter.

The commission will hold public hearings on this proposal in San An-
tonio on March 20, 2002 at 7:00 p.m., in the City Council Chambers
located in the Municipal Plaza Building, 103 Main Plaza as well as in
Austin on April 3, 2002 at 10:00 a.m., Texas Natural Resource Con-
servation Commission, 12100 Park 35 Circle, Building F, Room 2210.
The hearings will be structured for the receipt of oral or written com-
ments by interested persons. Individuals may present oral statements
when called upon in order of registration. Open discussion will not
occur during the hearings; however, an agency staff member will be
available to discuss the proposal 30 minutes prior to the hearings and
answer questions before and after the hearings.

Comments may be submitted to Angela Slupe, MC 205, Of-
fice of Environmental Policy, Analysis, and Assessment, Texas
Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087, or faxed to (512) 239-4808. All com-
ments should reference Rule Log Number 2001-086-213-WT.
Comments must be received by 5:00 p.m., April 15, 2002.
This proposal is available on the commission’s web site at
http://www.tnrcc.state.tx.us/oprd/rules/propadopt.html. For further
information, please contact Kathy Ramirez, Regulation Development
Section, at (512) 239-6757.

Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the hearings should
contact the Office of Environmental Policy, Analysis, and Assessment
at (512) 239-4900. Requests should be made as far in advance as pos-
sible.

TRD-200200933
Stephanie Bergeron
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: February 14, 2002

♦ ♦ ♦
Notice of Public Hearing on Proposed Revisions to 30 TAC
Chapter 111

The Texas Natural Resource Conservation Commission (TNRCC) will
conduct a public hearing to receive comments concerning revisions to
30 TAC Chapter 111 under the requirements of Texas Health and Safety
Code, §382.017 and Texas Government Code, Subchapter B, Chapter
2001.

The proposed amendment to Chapter 111, concerning Control of Air
Pollution from Visible Emissions and Particulate Matter, Subchapter

B, Outdoor Burning, §111.209, Exception for Disposal Fires, provides
an additional exception to the prohibition of outdoor burning for the
burning of animal remains by a veterinarian if the burning is conducted
on property owned by the veterinarian; the property is in a county with
a population of less than 10,000; and the veterinarian does not charge
for the burning.

A public hearing on this proposal will be held in Austin on March 28,
2002 at 2:00 p.m. at the TNRCC Complex in Building F, Room 2210,
located at 12100 Park 35 Circle. The hearing will be structured for the
receipt of oral or written comments by interested persons. Individu-
als may present oral statements when called upon in order of registra-
tion. There will be no open discussion during the hearing; however, an
agency staff member will be available to discuss the proposal 30 min-
utes prior to the hearing and will answer questions before and after the
hearing.

Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the hearing should con-
tact the Office of Environmental Policy, Analysis, and Assessment at
(512) 239-4900. Requests should be made as far in advance as possi-
ble.

Comments may be submitted to Joyce Spencer, Texas Natural Resource
Conservation Commission, Office of Environmental Policy, Analysis,
and Assessment, MC 205, P.O. Box 13087, Austin, Texas 78711-3087,
or by fax to (512) 239-4808. All comments should reference Rule Log
Number 2001-088-111-AI. Comments must be received by 5:00 p.m.,
April 1, 2002. For further information, please contact Jill Burditt, Pol-
icy and Regulations Division, (512) 239-0560.

TRD-200200942
Stephanie Bergeron
Division Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: February 15, 2002

♦ ♦ ♦
Notice of Public Hearing on Proposed Revisions to 30 TAC
Chapter 285

In accordance with the requirements of Texas Government Code,
Chapter 2001, Subchapter B, the Texas Natural Resource Conservation
Commission (TNRCC or commission) will conduct a public hearing
to receive testimony concerning the proposed amendment to §285.5,
Submittal Requirements for Planning Materials; and new §285.8,
Multiple On-Site Sewage Facility (OSSF) Systems on One Large
Tract of Land of 30 TAC Chapter 285, On-Site Sewage Facilities.

The proposed revisions to Chapter 285 implement House Bill 2912,
§20.03, 77th Legislature, 2001, to provide the commission the authority
to permit multiple treatment and disposal systems located on one tract
of land as an OSSF, provided that: the tract of land is at least 100 acres
in size; all the systems on the tract of land produce no more than a
combined total of 5,000 gallons per day on an annual average basis;
the systems are only used on a seasonal or intermittent basis; and the
systems are used only for disposal of sewage produced on the tract of
land.

A public hearing on this proposal will be held on March 26, 2002, in
Austin at 10:00 a.m. in Building C, Room 131E at the TNRCC central
office located at 12100 Park 35 Circle. The hearing is structured for the
receipt of oral or written comments by interested persons. Individuals
may present oral statements when called upon in order of registration.
Open discussions will not occur during the hearing; however, an agency
staff member will be available to discuss the proposal 30 minutes prior
to the hearing and will answer questions before and after the hearing.
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Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the hearing should con-
tact the Office of Environmental Policy, Analysis, and Assessment at
(512) 239-4900. Requests should be made as far in advance as possi-
ble.

Comments may be submitted to Patricia Durón, MC 205, Texas Natural
Resource Conservation Commission, Office of Environmental Policy,
Analysis, and Assessment, MC 205, P.O. Box 13087, Austin, Texas
78711-3087; or by fax at (512) 239-4808. All comments should ref-
erence Rule Log Number 2001-096-285-WT. Comments must be re-
ceived by 5:00 p.m., April 1, 2002. For further information, please con-
tact Joseph Thomas, Policy and Regulations Division, (512) 239-4580.

TRD-200200954
Stephanie Bergeron
Division Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: February 15, 2002

♦ ♦ ♦
Notice of Water Quality Applications

The following notices were issued during the period of February 12,
2002 through February 14, 2002.

The following require the applicants to publish notice in the newspaper.
The public comment period, requests for public meetings, or requests
for a contested case hearing may be submitted to the Office of the Chief
Clerk, Mail Code 105, P O Box 13087, Austin Texas 78711-3087,
WITHIN 30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION
OF THIS NOTICE.

CITY OF FAIRFIELD has applied for a renewal of TPDES Permit No.
10168-001, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 200,000 gallons per day. The
facility is located approximately 4000 feet north of the intersection of
U.S. Highway 84 and Farm-to-Market Road 488, approximately 5000
feet northeast of the intersection of U.S. Highways 75 and 84 in Free-
stone County, Texas.

CITY OF GARLAND which operates the Newman Electric Plant, a
steam electric station, has applied for a renewal of TPDES Permit No.
03519, which authorizes the discharge of cooling tower blowdown
from Units 1 and 2, low volume wastewater, and storm water on an
intermittent and flow variable basis via Outfall 001; and cooling tower
blowdown from Units 3,4, and 5 and low volume wastewater on an
intermittent and flow variable basis via Outfall 002. The facility is
located on the north side of State Highway 66, approximately 2000
feet east of the intersection of State Highway 66 and State Highway
78 in the City of Garland, Dallas County, Texas.

HANSON AGGREGATES CENTRAL, INC has applied for a renewal
of an existing wastewater permit. The applicant has an existing
National Pollutant Discharge Elimination System (NPDES) Permit
No. TX0000345 and an existing Texas Natural Resource Conservation
Commission (TNRCC) Permit No. 01406. The draft permit authorizes
the discharge of wash water and storm water on a flow variable
basis via Outfall 001, and stormwater on an intermittent and flow
variable basis via Outfalls 002, 003, and 004. The applicant operates
a limestone crushing and washing plant. The plant site is located on
Farm-to-Market Road 2952, one-half mile east of Lake Bridgeport
and three miles west of the city of Bridgeport, Wise County, Texas.

CITY OF SEAGOVILLE has applied for a renewal of TPDES Permit
No. 10370-001, which authorizes the discharge of treated domestic
wastewater at an annual average flow not to exceed 1,700,000 gallons
per day. The facility is located approximately 0.65 mile northeast of

the intersection of Malloy Bridge Road and U.S. Highway 175 and
approximately 0.5 mile north of U.S. Highway 175 in Dallas County,
Texas.

SPLENDORA INDEPENDENT SCHOOL DISTRICT has applied for
a renewal of TNRCC Permit No. 11143-001, which authorizes the
discharge of treated domestic wastewater at a daily average flow not
to exceed 70,000 gallons per day. This application was submitted to
the TNRCC on October 10, 2001. The facility is located east of State
Highway Spur 512, approximately 0.4 mile northeast of the intersection
of State Highway Spur 512 and Farm-to-Market Road 2090 in Mont-
gomery County, Texas.

TRD-200201001
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: February 19, 2002

♦ ♦ ♦
North Texas Tollway Authority
RFP Qualified Constructor of a Fiber Optic Network

Notice of Intent

Notice of Invitation. The North Texas Tollway Authority (the NTTA),
a regional tollway authority and a political subdivision of the State of
Texas, intends to issue a Request for Proposal (RFP) to enter into an
agreement or agreements with a qualified constructor of a Fiber Optic
Network.

To be considered, potential proposers must submit a Letter of Request,
requesting a copy of the Request for Proposal (RFP), which letter must
also contain the name of the proposer, a contact person, and an address
to which the RFP may be sent. The NTTA will send only one copy of
the RFP to each proposer.

Deadline. A Letter of Request notifying the NTTA of a request for an
RFP will be accepted by fax at (214) 528-4826, or by mail or hand
delivery to: North Texas Tollway Authority, 5900 W. Plano Parkway,
P.O. Box 260729, Plano, Texas 75026, Attn: Rick Herrington

Letters of Proposal will be received until 4:00 p.m. on March 29, 2002.

Agency Contact. Any requests for additional information regarding
this notice of invitation should be sent, in writing, to Mr. Rick Her-
rington, Director of Information Technology, at the above address or
fax number.

TRD-200200997
Katherine D. Nees
Deputy Executive Director
North Texas Tollway Authority
Filed: February 19, 2002

♦ ♦ ♦
Public Utility Commission of Texas
Correction of Error

The Public Utility Commission of Texas proposed amendments to 16
TAC §26.130, concerning Selection of Telecommunications Utilities.
The rule appeared in the February 15, 2002, Texas Register (27 TexReg
1062).

Due to an error by the Texas Register, subsection (l)(1)(B) on page
1066 was printed with brackets and underlined text. The text should
have contained strike-through marks to indicate that it is proposed for
deletion. It should read as follows.
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"[(B) a brief description of the facts of the complaint;]"

TRD-200201005

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On February 12, 2002, Southwestern Bell Telephone Company and
Viteris, Incorporated, collectively referred to as applicants, filed a joint
application for approval of amendment to an existing interconnection
agreement under Section 252(i) of the federal Telecommunications Act
of 1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supplement 2002) (PURA). The
joint application has been designated Docket Number 25449. The joint
application and the underlying interconnection agreement are available
for public inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing ten copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
25449. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by March 14, 2002, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120 or toll free at 1-888-782-8477. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136. All correspondence should refer to
Docket Number 25449.

TRD-200200991

Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 15, 2002

♦ ♦ ♦
Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.215

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of a long run incremental cost (LRIC)
study pursuant to P.U.C. Substantive Rule §26.215.

Docket Title and Number. Verizon Southwest’s Application for Ap-
proval of LRIC Study for Business Traffic Study Service (BTSS) Pur-
suant to P.U.C. Substantive Rule §26.215 on or about February 25,
2002, Docket Number 25464.

Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 25464. Written
comments or recommendations should be filed no later than 45 days
after the date of sufficiency and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P.O. Box 13326,
Austin, Texas 78711-3326. You may call the commission’s Customer
Protection Division at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136.

TRD-200200994
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 15, 2002

♦ ♦ ♦
Public Notice of Workshop and Request for Comments in
Rulemaking to Address the Redefinition of "Access Line"

The Public Utility Commission of Texas (commission) will hold a
workshop on April 11, 2002, at 10:00 a.m. in the Commissioners’
Hearing Room, located on the 7th floor of the William B. Travis
Building, 1701 North Congress Avenue, Austin, Texas 78701 to
discuss whether changes in technology, facilities, or competitive or
market conditions justify a modification in the categories of access
lines or whether there is a need to modify the definition of "access
line." Project Number 25450, Rulemaking to Address the Redefinition
of Access Lines and Other Outstanding Access Line Implementation
Issues, has been established to review Texas Local Government Code
§283.002 under the authority of §283.003.

The commission requests interested persons file comments by March
25, 2002 to the following questions:

1. Have there been any changes in technology or facilities that would
justify a modification to the categories of access lines as developed by
the commission?

2. Have there been any changes in the competitive or market conditions
that would justify a modification to the categories of access lines as
developed by the commission?

3. In situations where a certificated telecommunications provider
(CTP) end-use customer is geographically located in a different ex-
change from the CTP’s serving switch, should the end-use customer’s
line be classified as an access line? If not, how should it be classified?

4. Considering line sharing or line splitting scenarios:
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a. What is the appropriate quantification of the line(s)?

b. What compensation is appropriate?

5. What, if any, other issues regarding redefinition of access lines
should be addressed by the commission?

Responses may be filed by submitting 16 copies to the commission’s
Filing Clerk, Public Utility Commission of Texas, 1701 North Con-
gress Avenue, P.O. Box 13326, Austin, Texas 78711-3326 within 30
days of the date of publication of this notice. Electronic copies should
be submitted, as well. All responses should reference Project Number
25450.

Questions concerning the workshop or this notice should be referred
to Hayden Childs, Telecommunications Policy Analyst, Telecommu-
nications Division, (512) 936-7390, hayden.childs@puc.state.tx.us,
or Michelle Lingo, Senior Attorney, Policy Development Divi-
sion, (512) 936-7217, michelle.lingo@puc.state.tx.us. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136.

TRD-200201008
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 19, 2002

♦ ♦ ♦
South East Texas Regional Planning Commission
Public Opening of Request for Proposal for 9-1-1 Mapping
Application

South East Texas Regional Planning Commission 9-1-1 Emergency
Communications will open submitted proposal responses to their map-
ping application Request for Proposal No. 02-911-01 issued on Febru-
ary 21, 2002, on Monday, March 25, 2002 at 2:00 p.m. central time
at 2210 Eastex Freeway, Beaumont, Texas.

TRD-200201007
Chester Jourdan
Executive Director
South East Texas Regional Planning Commission
Filed: February 19, 2002

♦ ♦ ♦
Stephen F. Austin State University
Notice of Consultant Contract Renewal

In compliance with the provisions of Chapter 2254, Subchapter B,
Texas Government Code, Stephen F. Austin State University furnishes
this notice of renewal to the University’s contract with consultant
Thomas A. Wood, 2115 Avenue T, Huntsville, Texas 77340. The
original contract was in the sum of $6,000 plus expenses. The contract
will be renewed for a total multiple year sum not to exceed $30,000.00,
including all past and future fees and expenses.

No documents, films, recording, or reports of intangible results will
be required to be presented by the outside consultant. Services are
provided on an as-needed basis.

For further information, please call (936)468-2906.

TRD-200200983

R. Yvette Clark
General Counsel
Stephen F. Austin State University
Filed: February 15, 2002

♦ ♦ ♦
Notice of Consultant Contract Renewal

In compliance with the provisions of Chapter 2254, Subchapter B,
Texas Government Code, Stephen F. Austin State University furnishes
this notice of renewal of the University’s contract with consultant John
Merbler, Ph.D., 2000 Cambridge Drive, Muncie, Indiana 47304. The
original contract was in the sum of $6,000 plus expenses. The contract
will be renewed for a total multiple year sum not to exceed $25,000.00,
including all past and future fees and expenses.

No documents, films, recording, or reports of intangible results will
be required to be presented by the outside consultant. Services are
provided on an as-needed basis.

For further information, please call (936)468-2906.

TRD-200200984
R. Yvette Clark
General Counsel
Stephen F. Austin State University
Filed: February 15, 2002

♦ ♦ ♦
Texas Department of Transportation
Public Notice - Aviation

Pursuant to Transportation Code, §21.111, and Title 43, Texas Admin-
istrative Code, §30.209, the Texas Department of Transportation con-
ducts public hearings to receive comments from interested parties con-
cerning proposed approval of various aviation projects.

For information regarding actions and times for aviation public hear-
ings, please go to the following web site:

http://www.dot.state.tx.us

Click on Aviation, click on Aviation Public Hearing. Or, contact
Karon Wiedemann, Aviation Division, 150 East Riverside, Austin,
Texas 78704, (512) 416-4520 or 800 68 PILOT.

TRD-200200917
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: February 14, 2002

♦ ♦ ♦
Texas Workers’ Compensation Commission
Invitation to Applicants for Appointment to the Medical
Advisory Committee

The Texas Workers’ Compensation Commission invites all qualified
individuals to apply for openings on the Medical Advisory Committee
in accordance with the eligibility requirements of the Procedures and
Standards for the Medical Advisory Committee.

Commissioners for the Texas Workers’ Compensation Commission
appoint the Medical Advisory Committee members, which are com-
posed of 18 primary and 18 alternate members representing health care
providers, employees, employers, insurance carriers, and the public.
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The purpose and tasks of the Medical Advisory Committee are outlined
in the Texas Workers’ Compensation Act, §413.005, which includes
advising the Commission’s Medical Review Division on the develop-
ment and administration of medical policies, rules and guidelines.

The Medical Advisory Committee meetings are scheduled for every
month of the year; however, meetings may occur less frequently, and
must be held at least quarterly each fiscal year during regular Commis-
sion working hours. Members are not reimbursed for travel, per diem,
or other expenses associated with Committee activities and meetings.

During a primary member’s absence, an alternate member must at-
tend meetings of the Medical Advisory Committee, subcommittees,
and work groups to which the primary member is appointed. The alter-
nate may attend all meetings and shall fulfill the same responsibilities
as primary members, as established in the Procedures and Standards
for the Medical Advisory Committee as adopted by the Commission.

Medical Advisory Committee positions currently open:

1. Alternate member -Osteopath, term through 8/31/03

2. Primary and Alternate member - Dentist, term through 8/31/03

3. Alternate member - Pharmacist, term through 8/31/03

4. Alternate member - Employee, term through 8/31/02

5. Primary and Alternate member - Acupuncturist, terms through
8/31/03.

Applications and other relevant Medical Advisory Committee infor-
mation may be viewed and downloaded from the Commission’s web-
site at http://www/twcc.state.tx.us and then clicking on "Events," then
"Calendar," then "Medical Advisory Committee." Applications may
also be obtained by calling Jane McChesney at 512-804-4855, or Ruth
Richardson at 512-804-4850.

The Texas Workers’ Compensation Commission at its August 16,
2001 public meeting revised the Procedures and Standards for its
Medical Advisory Committee. The revisions include the addition of an
acupuncturist representative, qualifications for members who represent
specific health care provider groups, and terms of appointment for all
positions. The approved Procedures and Standards are as follows:

Procedures and Standards for the Medical Advisory Committee to
the Texas Workers’ Compensation Commission

LEGAL AUTHORITY The Medical Advisory Committee for the
Texas Workers’ Compensation Commission, Medical Review Division
is established under the Texas Workers’ Compensation Act, (the Act)
§413.005.

PURPOSE AND ROLE The purpose of the Medical Advisory Commit-
tee (MAC) is to bring together representatives of health care specialties
and representatives of labor, business, insurance and the general public
to advise the Medical Review Division in developing and administer-
ing the medical policies, fee guidelines, and the utilization guidelines
established under §413.011 of the Act.

COMPOSITION Membership. The composition of the committee is
governed by the Act, as it may be amended. Members of the committee
are appointed by the Commissioners and must be knowledgeable and
qualified regarding work-related injuries and diseases.

Members of the committee shall represent specific health care provider
groups and other groups or interests as required by the Act, as it may
be amended. As of September 1, 2001, these members include a public
health care facility, a private health care facility, a doctor of medicine,
a doctor of osteopathic medicine, a chiropractor, a dentist, a physical
therapist, a podiatrist, an occupational therapist, a medical equipment
supplier, a registered nurse, and an acupuncturist. Appointees must

have at least six (6) years of professional experience in the medical
profession they are representing and engage in an active practice in
their field.

The Commissioners shall also appoint the other members of the com-
mittee as required by the Act, as it may be amended. An insurance
carrier representative may be employed by: an insurance company; a
certified self-insurer for workers’ compensation insurance; or a govern-
mental entity that self-insures, either individually or collectively. An
insurance carrier member may be a medical director for the carrier but
may not be a utilization review agent or a third party administrator for
the carrier.

A health care provider member, or a business the member is associ-
ated with, may not derive more than 40% of its revenues from workers
compensation patients. This fact must be certified in their application
to the MAC.

The representative of employers, representative of employees, and rep-
resentatives of the general public shall not hold a license in the health
care field and may not derive their income directly from the provision
of health care services.

The Commissioners may appoint one alternate representative for each
primary member appointed to the MAC, each of whom shall meet the
qualifications of an appointed member.

Terms of Appointment. Members serve at the pleasure of the Commis-
sioners, and individuals are required to submit the appropriate applica-
tion form and documents for the position. The term of appointment for
any primary or alternate member will be two years, except for unusual
circumstances (such as a resignation, abandonment or removal from
the position prior to the termination date) or unless otherwise directed
by the Commissioners. A member may serve a maximum of two terms
as a primary, alternate or a combination of primary and alternate mem-
ber. Terms of appointment will terminate August 31 of the second year
following appointment to the position, except for those positions that
were initially created with a three-year term. For those members who
are appointed to serve a part of a term that lasts six (6) months or less,
this partial appointment will not count as a full term.

Abandonment will be deemed to occur if any primary member is ab-
sent from more than two (2) consecutive meetings without an excuse
accepted by the Medical Review Division Director. Abandonment will
be deemed to occur if any alternate member is absent from more than
two (2) consecutive meetings which the alternate is required to attend
because of the primary member’s absence without an excuse accepted
by the Medical Review Division Director.

The Commission will stagger the August 31st end dates of the terms
of appointment between odd and even numbered years to provide suf-
ficient continuity on the MAC.

In the case of a vacancy, the Commissioners will appoint an individual
who meets the qualifications for the position to fill the vacancy. The
Commissioners may re-appoint the same individual to fill either a pri-
mary or alternate position as long as the term limit is not exceeded. Due
to the absence of other qualified, acceptable candidates, the Commis-
sioners may grant an exception to its membership criteria, which are
not required by statute.

RESPONSIBILITY OF MAC MEMBERS Primary Members. Make
recommendations on medical issues as required by the Medical Review
Division.

Attend the MAC meetings, subcommittee meetings, and work group
meetings to which they are appointed.

Ensure attendance by the alternate member at meetings when the pri-
mary member cannot attend.
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Provide other assistance requested by the Medical Review Division in
the development of guidelines and medical policies.

Alternate Members. Attend the MAC meetings, subcommittee meet-
ings, and work group meetings to which the primary member is ap-
pointed during the primary member’s absence.

Maintain knowledge of MAC proceedings.

Make recommendations on medical issues as requested by the Medical
Review Division when the primary member is absent at a MAC meet-
ing.

Provide other assistance requested by the Medical Review Division in
the development of guidelines and medical policies when the primary
member is absent from a MAC meeting.

Committee Officers. The chairman of the MAC is designated by the
Commissioners. The MAC will elect a vice chairman. A member shall
be nominated and elected as vice chairman when he/she receives a ma-
jority of the votes from the membership in attendance at a meeting at
which nine (9) or more primary or alternate members are present.

Responsibilities of the Chairman. Preside at MAC meetings and en-
sure the orderly and efficient consideration of matters requested by the
Medical Review Division.

Prior to a MAC meeting confer with the Medical Review Division Di-
rector, and when appropriate, the TWCC Executive Director to receive
information and coordinate:

a. Preparation of a suitable agenda.

b. Planning MAC activities.

c. Establishing meeting dates and calling meetings.

d. Establishing subcommittees.

e. Recommending MAC members to serve on subcommittees.

If requested by the Commission, appear before the Commissioners to
report on MAC meetings.

COMMITTEE SUPPORT STAFF The Director of Medical Review
will provide coordination and reasonable support for all MAC activ-
ities. In addition, the Director will serve as a liaison between the MAC
and the Medical Review Division staff of TWCC, and other Commis-
sion staff if necessary.

The Medical Review Director will coordinate and provide direction for
the following activities of the MAC and its subcommittees and work
groups:

Preparing agenda and support materials for each meeting.

Preparing and distributing information and materials for MAC use.

Maintaining MAC records.

Preparing minutes of meetings.

Arranging meetings and meeting sites.

Maintaining tracking reports of actions taken and issues addressed by
the MAC.

Maintaining attendance records.

SUBCOMMITTEES The chairman shall appoint the members of a
subcommittee from the membership of the MAC. If other expertise is

needed to support subcommittees, the Commissioners or the Director
of Medical Review may appoint appropriate individuals.

WORK GROUPS When deemed necessary by the Director of Medical
Review or the Commissioners, work groups will be formed by the Di-
rector. At least one member of the work group must also be a member
of the MAC.

WORK PRODUCT No member of the MAC, a subcommittee, or a
work group may claim or is entitled to an intellectual property right in
work performed by the MAC, a subcommittee, or a work group.

MEETINGS Frequency of Meetings. Regular meetings of the MAC
shall be held at least quarterly each fiscal year during regular Commis-
sion working hours.

CONDUCT AS A MAC MEMBER Special trust has been placed in
members of the Medical Advisory Committee. Members act and serve
on behalf of the disciplines and segments of the community they repre-
sent and provide valuable advice to the Medical Review Division and
the Commission. Members, including alternate members, shall observe
the following conduct code and will be required to sign a statement at-
testing to that intent.

Comportment Requirements for MAC Members:

Learn their duties and perform them in a responsible manner;

Conduct themselves at all times in a manner that promotes cooperation
and effective discussion of issues among MAC members;

Accurately represent their affiliations and notify the MAC chairman
and Medical Review Director of changes in their affiliation status;

Not use their memberships on the MAC: a. in advertising to promote
themselves or their business. b. to gain financial advantage either for
themselves or for those they represent; however, members may list
MAC membership in their resumes;

Provide accurate information to the Medical Review Division and the
Commission;

Consider the goals and standards of the workers’ compensation system
as a whole in advising the Commission;

Explain, in concise and understandable terms, their positions and/or
recommendations together with any supporting facts and the sources
of those facts;

Strive to attend all meetings and provide as much advance notice to
the Texas Workers’ Compensation Commission staff, attn: Medical
Review Director, as soon as possible if they will not be able to attend
a meeting; and

Conduct themselves in accordance with the MAC Procedures and Stan-
dards, the standards of conduct required by their profession, and the
guidance provided by the Commissioners, Medical Review Division
or other TWCC staff.

TRD-200201002
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Filed: February 19, 2002

♦ ♦ ♦
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How to Use the Texas Register
Information Available: The 13 sections of the Texas

Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for

opinions and opinions.
Emergency Rules- sections adopted by state agencies on

an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies

from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following a 30-day
public comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Open Meetings - notices of open meetings.
In Addition - miscellaneous information required to be

published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules

review.
Specific explanation on the contents of each section can be

found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 26 (2001) is cited
as follows: 26 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “26
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 26
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back

cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation

of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 19, April 13,
July 13, and October 12, 2001). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each

volume of the Texas Register (calendar year).



Texas Register
Services

TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).

Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal

 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette

Texas Workers Compensation Commission, Title 28
❑ Update service $25/year

Texas Register Phone Numbers (800) 226-7199
Documents (512) 463-5561
Circulation (512) 463-5575
Marketing (512) 305-9623
Texas Administrative Code (512) 463-5565

Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/

Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586
Name Availability (512) 463-5555
Trademarks (512) 463-5576

Elections
Information (512) 463-5650

Statutory Documents
Legislation (512) 463-0872
Notary Public (512) 463-5705

Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705



Please use this form to order a subscription to the Texas Register, to order a back issue, or to indicate a
change of address. Please specify the exact dates and quantities of the back issues required. You may use
your VISA or Mastercard. All purchases made by credit card will be subject to an additional 2.1% service
charge. Return this form to the Texas Register, P.O. Box 13824, Austin, Texas 78711-3824. For more
information, please call (800) 226-7199.

□ Change of Address
(Please fill out information below)

□ Paper Subscription
□ One Year $200 □ First Class Mail $300

□ Back Issue ($10 per copy)
_______ Quantity

Volume ________, Issue #_______.
(Prepayment required for back issues)

NAME_____________________________________________________________________

ORGANIZATION ___________________________________________________________

ADDRESS _________________________________________________________________

CITY, STATE, ZIP __________________________________________________________

PHONE NUMBER __________________________________________________________

FAX NUMBER _____________________________________________________________

Customer ID Number/Subscription Number _______________________________________
 (Number for change of address only)

Payment Enclosed via □ Check □ Money Order
Mastercard/VISA Number ____________________________________________
Expiration Date _____/_____ Signature ________________________________

Please make checks payable to the Secretary of State. Subscription fees are not refundable.
Do not use this form to renew subscriptions.

Visit our home on the internet at http://www.sos.state.tx.us.

_______________________________________
_______________________________________

Periodical Postage

PAID

Austin, Texas
and additional entry offices

_______________________________________
_______________________________________
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