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OFFICE OF THE
 ATTORNEY GENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code. Title 4,
§402.042, and numerous statutes, the attorney general is authorized to write advisory opinions
for state and local officials. These advisory opinions are requested by agencies or officials when
they are confronted with unique or unusually difficult legal questions. The attorney general also
determines, under authority of the Texas Open Records Act, whether information requested for
release from governmental agencies may be held from public disclosure. Requests for opinions,
opinions, and open records decisions are summarized for publication in the Texas Register. The
attorney general responds  to many requests for opinions and open records decisions with letter
opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the attorney general unless and until it is modified or overruled by a
subsequent letter opinion, a formal Attorney General Opinion, or a decision of a court of record.
You may view copies of opinions at http://www.oag.state.tx.us. To request copies of opinions,
please fax your request to (512) 462-0548 or call (512) 936-1730. To inquire about pending
requests for opinions, phone (512) 463-2110.



Attorney General Opinions

Opinion No. JC-0314

The Honorable William M. Jennings, Gregg County Criminal District
Attorney, 101 East Methvin Street, Suite 333, Longview, Texas 75601

Re: Whether and the extent to which a board of district judges may be
involved in the hiring of employees of a community supervision and
corrections department (RQ-0232-JC)

S U M M A R Y

The district judges who are entitled to participate in the management
of a community supervision and corrections department are authorized
to finally approve all appointments made by the department director.
Attorney General Opinion DM-208 (1993) is overruled.

Opinion No. JC-0315

Mr. C. Tom Clowe, Jr., Chair, Texas Lottery Commission, P.O. Box
16630 Austin, Texas 78761-6630

Re: Whether the Texas Lottery Commission may count a lottery ven-
dor’s contracts with a broker or "pass-through" entity toward the ven-
dor’s good faith historically underutilized business participation goal
(RQ-0247-JC)

S U M M A R Y

The Texas Lottery Commission may count a lottery vendor’s contracts
with a broker or "pass-through" entity toward the vendor’s good faith
historically underutilized business participation goal.

Opinion No. JC-0316

Mr. Jim Muse, Executive Director, General Services Commission,
1711 San Jacinto Street, Austin, Texas 78711-3047

Re: Whether "reverse auctions" constitute a permissible method of
competitive bidding by state agencies (RQ-0257-JC)

S U M M A R Y

So-called "reverse auctions" do not constitute competitive bidding for
the purposes of chapters 2155, 2156, and 2157 of the Government
Code. The General Services Commission may not purchase goods and
services through "reverse auctions" without specific statutory authority
to do so.

Opinion No. JC-0317

The Honorable Senfronia Thompson, Chair, Committee on Judicial Af-
fairs, Texas House of Representatives, P.O. Box 2910, Austin, Texas
78768-2910

Re: Whether the addition of certain protest words to a traffic citation
constitutes a valid promise to appear in court (RQ-0270-JC)

S U M M A R Y

The addition of protest words to a signature on a traffic ticket has no
effect whatsoever on the obligation of the ticketed party to appear in
court.

For further information, please call (512) 463-2110

TRD-200008894
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: December 21, 2000

♦ ♦ ♦
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TEXAS
 ETHICS COMMISSION

The Texas Ethics Commission is authorized by the Government Code, §571.091, to issue advisory
opinions in regard to the following statues: the Government Code, Chapter 302; the Government
Code, Chapter 305; the Government Code, Chapter 572; the Election Code, Title 15; the Penal
Code, Chapter 36; and the Penal Code, Chapter 39.

Requests for copies of the full text of opinions or questions on particular submissions should be
addressed to the Office of the Texas Ethics Commission, P.O. Box 12070, Austin, Texas 78711-
2070, (512) 463-5800.



Opinions

EAO-430. Relating to the permissibility of using political contributions
to pay a portion of the purchase price of a car as well as a portion of
other expenses incurred in operating and maintaining the car. (AOR-
474)

SUMMARY

A candidate or officeholder may use political contributions to make
expenditures to purchase, operate, and maintain an asset with a combi-
nation of political contributions and personal funds, but political con-
tributions may not be used to pay any costs attributable to personal use
of the asset.

EAO-431. Whether a legislator may use state resources to gather leg-
islative information for use at a campaign fundraiser. (AOR-476)

SUMMARY

It is a misuse of state resources for a legislator to use legislative staff
members to gather information for use at a campaign fundraiser.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800.

TRD-200009034
Tom Harrison
Executive Director
Texas Ethics Commission
Filed: December 22, 2000

♦ ♦ ♦
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 PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing
material within a section.



TITLE 1. ADMINISTRATION

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 355. MEDICAID REIMBURSE-
MENT RATES
SUBCHAPTER J. PURCHASED HEALTH
SERVICES
DIVISION 2. MEDICAID HOME HEALTH
PROGRAM
1 TAC §355.8021

The Health and Human Services Commission (HHSC) pro-
poses an amendment to §355.8021 concerning reimbursement
methodology for home health services. Section 355.8021
is being amended to continue the current reimbursement
methodology for skilled nursing visits, home health aide visits,
physical therapy, and occupational therapy services provided by
enrolled home health agencies. Enrolled home health agencies
will be reimbursed the reasonable cost of supplying the service,
applying the same standards, cost reporting period, and cost
reimbursement principles used in computing reimbursement for
comparable services under Title XVIII Medicare prior to October
1, 2000. Effective October 1, 2000, the Medicare program is
scheduled to begin reimbursing home health services utilizing a
prospective payment system (PPS).

Don Green, Chief Financial Officer, has determined that for each
year of the first five years the section is in effect there will be no
fiscal implications for state or local government as a result of en-
forcing or administering the section. This amendment does not
have any foreseeable implications relating to cost or revenues of
local governments.

Mr. Stephen Lorenzen, Director of Medicaid rate setting, has de-
termined that for each year of the first five years the section is
in effect, the public benefit anticipated as a result of enforcing
the section will be a clearer understanding of the reimbursement

methodology used for covered services. There will be no effect
on small business or micro-businesses to comply with this sec-
tion as proposed. This was determined by interpretation of the
rule that small businesses and micro-businesses will not be re-
quired to alter their business practices in order to comply with
the rule as proposed. There are no anticipated economic costs
to persons who are required to comply with the section as pro-
posed. There will be no impact on local employment.

Comments on the proposal may be submitted to Jeff Phelps,
Program Administrator, Medicaid Reimbursement Division,
Texas Health and Human Services Commission, P.O. Box
13247, Austin, Texas 78711-3247 or at (512) 424-6657, within
30 days of publication of this proposal in the Texas Register. To
comply with federal regulations, a copy of the proposal is being
sent to each Texas Department of Human Services (DHS) office
where it will be available for public review upon request.

A public hearing will be held at 1:30 p.m., Central Daylight Sav-
ings Time, on January 22, 2001, in the Public Hearing Room,
Building 3, first floor of the Riata Crossing Facility, 12555 Riata
Vista Circle, Austin, Texas 78727-6404, to accept comments on
the proposal.

The amendment is proposed under the Human Resources Code,
§32.021 and the Texas Government Code, §531.021, which pro-
vide the Health and Human Services Commission with the au-
thority to adopt rules to administer the state’s medical assistance
program.

The proposed amendment affects Chapter 32 of the Human Re-
sources Code and Chapter 531 of the Government Code.

§355.8021. Reimbursement Methodology for Home Health Services.
(a) Reimbursement methodology for services provided by a

home health agency.

(1) Except for expendable medical supplies and DME, au-
thorized home health services provided for eligible Medicaid recipi-
ents are reimbursed the reasonable cost of supplying the service, apply-
ing the same standards, cost reporting period, and cost reimbursement
principles [currently] used in computing reimbursement for compara-
ble services under Title XVIII Medicare prior to October 1, 2000.

(2) (No change).
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(b) Reimbursement methodology for expendable medical
supplies provided by enrolled home health agencies and DME
providers/suppliers. Participating providers are reimbursed the
maximum allowable fee for expendable medical supplies established
by the department. The maximum allowable fee is based upon the
lesser of the following:

(1) (No change).

(2) the Medicare fee schedule in place prior to October 1,
2000, as defined in Title25, §29.301,[of thistitle] (relating to General);
or

(3) the expendable medical supply acquisition fee as de-
fined in Title 25 §29.301 [of this title].

(c) Reimbursement methodology for durable medical
equipment provided by enrolled home health agencies and DME
providers/suppliers. Participating providers are reimbursed the
maximum allowable fee for durable medical equipment established
by the department. The maximum allowable fee for durable medical
equipment is based on the lesser of the following:

(1)-(2) (No change).

(3) the Medicare fee schedule as defined in Title 25
§29.301 [of this title]; or

(4) (No change).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 21,

2000.

TRD-200008892
Marina Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 458-7236

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 8. TEXAS RACING
COMMISSION

CHAPTER 303. GENERAL PROVISIONS
SUBCHAPTER D. TEXAS-BRED INCENTIVE
PROGRAMS
DIVISION 1. GENERAL PROVISIONS
16 TAC §303.83

The Texas Racing Commission proposes an amendment to
§303.83, relating to audits, financial statements, and perfor-
mance measures. The amendment would require each breed
registry to submit a schedule of awards payable in a format
prescribed by the executive secretary.

Judith L. Kennison, General Counsel for the Texas Racing Com-
mission, has determined that for the first five-year period the rule
is in effect there are no fiscal implications for state or local gov-
ernment as a result of enforcing the proposal.

Ms. Kennison has also determined that for each of the first five
years the rule is in effect the public benefit anticipated will be in-
creased productivity and efficiency in the auditing of the breed
registries. There will be no fiscal implications for small or mi-
cro-businesses. There is no anticipated economic cost to an
individual required to comply with the rule as proposed. The
proposal has no effect on the state’s agricultural, horse breed-
ing, horse training, greyhound breeding, or greyhound training
industries.

Comments on the proposal may be submitted on or before
February 15, 2000, to Judith L. Kennison, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendment is proposed under the Texas Civil Statutes,
Article 179e, §3.02 which authorizes the Commission to make
rules relating exclusively to horse or greyhound racing; §6.08
and §6.09, which authorizes the Commission to adopt rules
relating to the accounting, audit and distribution of all amounts
set aside for the Texas-Bred program for horses and greyhounds
respectively.

The proposed amendment implements Texas Civil Statutes, Ar-
ticle 179e.

§303.83. Audits, Financial Statements and Performance Measures.
(a) (No change.)

(b) Not later than June 15 of each year, each breed registry
designated by the Act shall submit to the commission audited financial
statements regarding its operations. The executive secretary may pre-
scribe the form for the financial statements. In conjunction with the fi-
nancial statements, each breed registry shall submit to theCommission
a schedule of awards payable in a format prescribed by the executive
secretary.

(c) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 21,

2000.

TRD-200008900
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
CHAPTER 309. RACETRACK LICENSES AND
OPERATIONS
SUBCHAPTER B. OPERATION OF
RACETRACKS
DIVISION 2. FACILITIES AND EQUIPMENT
16 TAC §309.117

The Texas Racing Commission proposes an amendment to
§309.117 relating to first aid care on association grounds. The
amendment would permit the associations more flexibility in
providing first aid care to patrons and licensees. The rule would
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no longer require certain equipment and personnel but would
leave those decisions to the associations, so long as adequate
care was provided. Additionally, the amendment would require
first aid care be available whenever the facility was open to the
public, not only during a live meet.

Judith L. Kennison, General Counsel for the Texas Racing Com-
mission, has determined that for the first five-year period the rule
is in effect there are no fiscal implications for state or local gov-
ernment as a result of enforcing the proposal.

Ms. Kennison has also determined that for each of the first five
years the rule is in effect the anticipated public benefit is less
governmental regulation of the association operations while con-
tinuing to safeguarding the public health and safety. There may
be some cost to those associations which elect to employee spe-
cialized personnel for first aid duties. There will be no fiscal im-
plications for small or micro-businesses. There is no anticipated
economic cost to an individual required to comply with the rule
as proposed. The proposal has no effect on the state’s agri-
cultural, horse breeding, horse training, greyhound breeding, or
greyhound training industries.

Comments on the proposal may be submitted on or before
February 15, 2000, to Judith L. Kennison, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendment is proposed under the Texas Civil Statutes, Ar-
ticle 179e, §3.02 which authorizes the Commission to regulate
every race meeting in this state involving wagering on the result
of greyhound or horse racing; §3.021 which authorizes the Com-
mission to regulate all aspects of greyhound and horse racing in
the State.

The proposed amendment implements Texas Civil Statutes, Ar-
ticle 179e.

§309.117. First Aid.

(a) At all times that an association is open to the public, the
[During a live race performance, agreyhound racing] association shall
provide[:]

[(1)] a first aid room equipped with appropriately qualified
personnel and [at least two bedsand other appropriate] equipment suit-
able to respond to medical emergenciesof its patronsand licensees. [;]

[(2) the services of a basic emergency medical technician
certified after September 1, 1996 or a certified paramedic.]

(b) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 21,

2000.

TRD-200008901
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦

SUBCHAPTER D. GREYHOUND
RACETRACKS
DIVISION 2. OPERATIONS
16 TAC §309.355

The Texas Racing Commission proposes an amendment to
§309.355, relating to the grading system for greyhound. The
proposed amendment increases the number of mixed grey-
hound races permitted within a one-week period.

Judith L. Kennison, General Counsel for the Texas Racing Com-
mission, determined that for the first five-year period the rule is
in effect there are no fiscal implications for state or local govern-
ment as a result of enforcing the proposal.

Ms. Kennison has also determined that the anticipated public
benefit for each of the first five years the rule is in effect will be
quality racing and additional wagering opportunities. There is
no anticipated economic cost to an individual required to comply
with the rule as proposed.

Representatives of Gulf Greyhound Park presented the amend-
ment to the Commission as a petition for rulemaking. Accord-
ing to petitioners’ oral testimony, this amendment would increase
racing opportunities provided to kennel owners. Therefore, there
may be a long-term increase in profits for greyhound breeding
and training industries. The proposal has no effect on the state’s
agricultural, horse breeding, horse training.

Comments on the proposal may be submitted on or before
February 15, 2000, to Judith L. Kennison, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendment is proposed under the Texas Civil Statutes, Ar-
ticle 179e, §3.02 which authorizes the Commission to regulate
every race meeting in this state involving wagering on the result
of greyhound or horse racing;§11.01 which authorizes the Com-
mission to adopt rules to regulate wagering on greyhound and
horse races.

The proposed amendment implements Texas Civil Statutes, Ar-
ticle 179e.

§309.355. Grading System.

(a)-(k) (No change.)

(l) The racing secretary may schedule up to eight [only four]
mixed grade races each week. A mixed grade race must be designated
by the letter "T" in the racing program.

(m)-(p) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 21,

2000.

TRD-200008902
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
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CHAPTER 311. OTHER LICENSES
SUBCHAPTER B. SPECIFIC LICENSES
16 TAC §311.103

The Texas Racing Commission proposes an amendment to
§311.103, relating to greyhound kennel owners. The proposed
amendment would reduce the percentage of Texas-bred grey-
hounds required on a kennel owner’s active list.

Judith L. Kennison, General Counsel for the Texas Racing Com-
mission, has determined that for the first five-year period the rule
is in effect there are no fiscal implications for state or local gov-
ernment as a result of enforcing the proposal.

Ms. Kennison has also determined that for each of the first
five years the rule is in effect the public benefit anticipated will
be increased quality and quantity of greyhound races. How-
ever, there may be a slight decrease in funds awarded under
the Texas-bred Incentive Program which may impact small ken-
nel owners. There will be no fiscal implications for micro-busi-
nesses. There is no anticipated economic cost to an individual
required to comply with the amendment as proposed.

Representatives of Gulf Greyhound Park presented the amend-
ment to the Commission as a petition for rulemaking. According
to petitioners’ oral testimony, is an insufficient number of Texas-
bred greyhounds racing in Texas at this time. Therefore, there is
a temporary necessity to reduce the percentage of Texas-bred
greyhound required per kennel. Consequently, there may be a
short-term decrease in profit for greyhound breeding and training
industries. The proposal has no effect on the state’s agricultural,
horse breeding, horse training.

Comments on the proposal may be submitted on or before
February 15, 2000, to Judith L. Kennison, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendment is proposed under the Texas Civil Statutes, Ar-
ticle 179e, §3.02 which authorizes the Commission to regulate
every race meeting in this state involving wagering on the re-
sult of greyhound or horse racing; §11.01 which authorizes the
Commission to adopt rules to regulate wagering on greyhound
and horse races.

The proposed amendment implements Texas Civil Statutes, Ar-
ticle 179e.

§311.103. Kennel Owners.

(a)-(c) (No change.)

(d) Use of Texas-Bred Greyhounds.

(1) Except as otherwise provided by this section, a kennel
owner shall ensure that at least 20% [30%] of the greyhounds on the
active list of the kennel are accredited Texas-bred greyhounds.

(2) During the first two years in which a kennel is under
contract with an association, the kennel owner shall ensure that the
following percentage of the greyhounds on the active list are accredited
Texas-bred greyhounds:

(A) (No change.)

(B) for the second year, 10% [15%].

(3) (No change.)

(e) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 21,

2000.

TRD-200008903
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
CHAPTER 315. OFFICIALS AND RULES FOR
GREYHOUND RACING
SUBCHAPTER B. ENTRIES AND PRE-RACE
PROCEDURES
16 TAC §315.102

The Texas Racing Commission proposes an amendment to
§315.102, relating to race entry procedures for greyhounds.
The amendment would grant to the association racing secretary
the discretion to allow double entries.

Judith L. Kennison, General Counsel for the Texas Racing Com-
mission, has determined that for the first five-year period the rule
is in effect there are no fiscal implications for state or local gov-
ernment as a result of enforcing the proposal.

Ms. Kennison has also determined that for each of the first five
years the rule is in effect the public benefit anticipated will be an
increased quality and quantity of greyhound races. There will
be no fiscal implications for small or micro-businesses. There is
no anticipated economic cost to an individual required to comply
with the rule as proposed.

Representatives of Gulf Greyhound Park presented the amend-
ment to the Commission as a petition for rulemaking. Accord-
ing to petitioners’ oral testimony, this amendment would increase
racing opportunities provided to kennel owners. Therefore, there
may be a long-term increase in profits for greyhound breeding
and training industries. The proposal has no effect on the state’s
agricultural, horse breeding, horse training.

Comments on the proposal may be submitted on or before
February 15, 2000, to Judith L. Kennison, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendment is proposed under the Texas Civil Statutes, Ar-
ticle 179e, §3.02 which authorizes the Commission to regulate
every race meeting in this state involving wagering on the re-
sult of greyhound or horse racing; §11.01 which authorizes the
Commission to adopt rules to regulate wagering on greyhound
and horse races.

The proposed amendment implements Texas Civil Statutes, Ar-
ticle 179e.

§315.102. Entry Procedure.
(a)-(j) (No change.)

(k) In a purse race, there may not be more than two double en-
tries. When a full active list is achieved and maintained, a [A ] double
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entry may not be entered until all single interests eligible for the per-
formance are used. Doubleentriesmay be used at the discretion of the
racing secretary when the active list is low with approval of the racing
judges.A double entry shall be uncoupled for wagering purposes.

(l)-(m) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 21,

2000.

TRD-200008904
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
CHAPTER 319. VETERINARY PRACTICES
AND DRUG TESTING
SUBCHAPTER A. GENERAL PROVISIONS
16 TAC §319.14

The Texas Racing Commission proposes an amendment
to §319.14, relating to possession of certain substances by
veterinarian on association grounds. The amendment would
add substances which are not permitted to be possessed
on association grounds by veterinarians. The amendment
also adds language which will delegate the authority from the
executive secretary to the commission veterinarian to approve
the possession of a substance upon submission of documenta-
tion of proven beneficial, therapeutic application for horses or
greyhounds in veterinary journals.

Judith L. Kennison, General Counsel for the Texas Racing Com-
mission, has determined that for the first five-year period the
amendment is in effect there are no fiscal implications for state
or local government as a result of enforcing the proposal.

Ms. Kennison has also determined that for each of the first five
years the amendment is in effect the public benefit anticipated
will be increased regulation of substances prohibited on associ-
ation grounds thereby ensuring safe and fair racing for the wa-
gering public. There will be no fiscal implications for small or mi-
cro-businesses. There is no anticipated economic cost to an indi-
vidual required to comply with the amendment as proposed. The
proposal has no effect on the state’s agricultural, horse breed-
ing, horse training, greyhound breeding, or greyhound training
industries.

Comments on the proposal may be submitted on or before
February 15, 2000, to Judith L. Kennison, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendment is proposed under the Texas Civil Statutes, Arti-
cle 179e, §3.02 which authorizes the Commission to adopt rules
for conducting horse or greyhound racing and for administering
the Texas Racing Act; §3.021 which authorizes the Commission
to regulate all aspects of horse or greyhound racing in this state

with or without wagering; §3.16 which authorizes the Commis-
sion to adopt rules prohibiting the illegal influence of the outcome
of a race; §6.06 which authorizes the Commission to adopt rules
relating to all aspects of pari-mutuel tracks.

The proposed amendment implements Texas Civil Statutes, Ar-
ticle 179e.

§319.14. Possession of Certain [Controlled] Substances.

(a) Except as otherwise provided by this section, a [A] veteri-
narian may not possess on association grounds a controlled substance,
as defined by the Texas Controlled Substances Act, Health and Safety
Code, Chapter 481, unless the controlled substance is on an approved
list developed by the executive secretary. [The approved list of con-
trolled substances shall be posted in the commission veterinarian’sof-
fice and in a prominent place that will ensure access by veterinarians
and other interested persons. A veterinarian must obtain approval from
the commission veterinarian to possess on association grounds a con-
trolled substance which is not on the approved list.]

(b) Except as otherwise provided by this section, a veterinar-
ian may not possess on association grounds a prohibited drug, chemi-
cal, or other substance listed as a Class I or Class II substance on the
latest version of the classification developed under §319.304 of this ti-
tle (relating to Penaltieson Positive Test), unless the substance ison an
approved list developed by the executive secretary.

(c) The commission veterinarian shall post the approved lists
developed under this section in the commission veterinarian’s office
and in a prominent place that will ensure access by veterinarians and
other interested persons.

(d) A veterinarian must obtain prior written approval from the
commission veterinarian to possess a substance which is not on the
approved list.

[(b)] The commission veterinarian [executive secretary] may
not approve the possession of a [controlled] substance which is not on
the approved list unless the person requesting approval submits docu-
mentation in recognized veterinary journals or by recognized veterinary
experts that the substance has a proven beneficial, therapeutic applica-
tion for a horse or greyhound in race training.

(e) [(c)] A person may not prescribe, provide, obtain, order,
administer, possess, dispense, give or deliver a controlled substance,
prescription drug, or legend drug to or for a race animal solely for train-
ing or racing purposes.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 21,

2000.

TRD-200008905
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
SUBCHAPTER D. DRUG TESTING
DIVISION 1. GENERAL PROVISIONS
16 TAC §319.304
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The Texas Racing Commission proposes an amendment
to §319.304, concerning penalties on a positive test. The
amendment delegates the authority of the Commission to the
executive secretary to promulgate a classification for prohibited
substances and a schedule for disciplinary action.

Judith L. Kennison, General Counsel for the Texas Racing Com-
mission, has determined that for the first five-year period the rule
is in effect there are no fiscal implications for state or local gov-
ernment as a result of enforcing the proposal.

Ms. Kennison has also determined that for each of the first five
years the rule is in effect the public benefit in be increased con-
fidence that pari-mutuel racing will be conducted with the ut-
most integrity. There will be no fiscal implications for small or
micro-businesses. There is no anticipated economic cost to an
individual required to comply with the rule as proposed. The
proposal has no effect on the state’s agricultural, horse breed-
ing, horse training, greyhound breeding, or greyhound training
industries.

Comments on the proposal may be submitted on or before
February 15, 2000, to Judith L. Kennison, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendment is proposed under the Texas Civil Statutes, Arti-
cle 179e, §3.02 which authorizes the Commission to adopt rules
for conducting horse or greyhound racing and for administering
the Texas Racing Act; §3.021 which authorizes the Commission
to regulate all aspects of horse or greyhound racing in this state
with or without wagering; §3.16 which authorizes the Commis-
sion to adopt rules prohibiting the illegal influence of the outcome
of a race; §6.06 which authorizes the Commission to adopt rules
relating to all aspects of pari-mutuel tracks.

The proposed amendment implements Texas Civil Statutes, Ar-
ticle 179e.

§319.304. Penalties on Positive Test.

(a) (No change.)

(b) The executive secretary [commission staff] may promul-
gate a classification for prohibited drugs, chemicals, and other sub-
stances and a schedule for [f ine schedule with] recommended disci-
plinary action for use by stewards, racing judges, and the Commission
[commission] in assessing penalties for various violations under this
chapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 21,

2000.

TRD-200008906
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
DIVISION 3. PROVISIONS FOR HORSES
16 TAC §319.362

The Texas Racing Commission proposes an amendment to
§319.362, concerning split specimen. The proposed amend-
ment adds language which would limit the split option to an
owner or trainer to the type of specimen that rendered the
positive result. The amendment would also require an owner,
trainer or designee to notify the executive secretary of his/her
election within 48 hours of notification. Failure to do so will
constitute a waiver of the split election.

Judith L. Kennison, General Counsel for the Texas Racing Com-
mission, has determined that for the first five-year period the rule
is in effect there are no fiscal implications for state or local gov-
ernment as a result of enforcing the proposal.

Ms. Kennison has also determined that for each of the first five
years the rule is in effect the public benefit will be increased con-
fidence that pari-mutuel racing is conducted with the utmost in-
tegrity. There will be no fiscal implications for small or micro-busi-
nesses. There is no anticipated economic cost to an individual
required to comply with the rule as proposed. The proposal has
no effect on the state’s agricultural, horse breeding, horse train-
ing, greyhound breeding, or greyhound training industries.

Comments on the proposal may be submitted on or before
February 15, 2000, to Judith L. Kennison, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendment is proposed under the Texas Civil Statutes, Arti-
cle 179e, §3.02 which authorizes the Commission to adopt rules
for conducting horse or greyhound racing and for administering
the Texas Racing Act; §3.021 which authorizes the Commission
to regulate all aspects of horse or greyhound racing in this state
with or without wagering; §3.16 which authorizes the Commis-
sion to adopt rules prohibiting the illegal influence of the outcome
of a race; §6.06 which authorizes the Commission to adopt rules
relating to all aspects of pari-mutuel tracks.

The proposed amendment implements Texas Civil Statutes, Ar-
ticle 179e.

§319.362. Split Specimen.
(a) (No change.)

(b) The commission veterinarian or commission veterinarian’s
designee shall retain custody of the portion [the part] of the specimen
that is not sent to the laboratory. The veterinarian or designee shall store
the retained part in a manner that ensures the integrity of the specimen.

(c) An [The] owner or trainer of a horse which has received
[for which] a positive result on a drug test [is obtained] may request,
in writing, that the retained [part of the specimen] serum or urine,
whichever provided the positive result, be submitted for testing [in ac-
cordance with this subchapter] to a Commission approved and listed
laboratory that is [on a list maintained by the commission and] accept-
able to [thecommission and] the owner or trainer. The owner or trainer
must notify the executive secretary of the request [must be submitted]
not later than 48 hours after [theowner or trainer receives] notice of the
positive result. Failure to request the split within the prescribed time
period will be deemed a waiver of the right to the split specimen.

(d) If the retained part of a specimen is sent for testing, the
commission staff [veterinarian] shall arrange for the transportation of
the specimen in a manner that ensures the integrity of the specimen.
The person requesting the tests shall pay all costs of transporting and
conducting tests on the specimen. To ensure the integrity of the speci-
men, the split specimen must be shipped to the selected laboratory no
later than 10 days after the day the trainer is notified of the positive test.
Subject to this deadline, the owner or trainer of the horse from whom
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the specimen was obtained is entitled to be present or have a represen-
tative present at the time the split specimen is sent for testing.

(e) Notwithstanding this section, a urine specimen will not be
split if less than 50 cc of urine are obtained. In such instances, the
Commission [commission] is entitled to submit the entire urine spec-
imen for testing or detain the horse until an adequate amount of urine
can be obtained.

(f)-(g) (No change.)

(h) If an act of God, power failure, accident, labor strike, or
any other event, beyond the control of the Commission [commission]
or its representatives, prevents the split from being tested, the findings
of the original laboratory shall be prima facie evidence of the condition
of the horse at the time of the race.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 21,

2000.

TRD-200008907
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
CHAPTER 321. PARI-MUTUEL WAGERING
The Texas Racing Commission proposes the repeal and replace-
ment of Chapter 321 relating to pari-mutuel wagering in accor-
dance with the requirements of Chapter 1275, Acts of the 75th
Legislature, 1997, Section 55 and the General Appropriations
Act of 1997, Article IX, Acts of the 75th Legislature, 1997, Sec-
tion 167 (167). Such reviews shall include, at a minimum, an
assessment by the agency as to whether the reason for adopt-
ing or readopting the rule continues to exist.

As a result of the Commission’s review and meetings with the
licensed associations and industry related organizations, it was
determined that a complete replacement is necessary to reflect
the new technology in the pari-mutuel wagering industry.

As part of the replacement of the Commission rules, the agency
is complying with the Section 167 requirements, repealing rules
that are redundant with other statutes or rules, updating existing
rules to ensure that they are consistent with current agency ap-
plication and interpretation.

Judith Kennison, General Counsel for the Texas Racing Commis-
sion, has determined that for the first five-year period the rules
are repealed there will be no fiscal implications for state or local
government as a result of enforcing the proposal.

Ms. Kennison has also determined that for each of the first five
years the rules are repealed the public benefit anticipated as a
result of enforcing the proposal will be that there will be con-
sistency between the law, agency and industry practice and the
rules. There will be no fiscal implications for small businesses
and micro-businesses as a result of enforcing this repeal. There
is no anticipated economic cost to an individual required to com-
ply with the repeal as proposed. The proposal has no effect

on the state’s agricultural, horse breeding, horse training, grey-
hound breeding, or greyhound training industries.

Comments on the proposal may be submitted on or before Feb-
ruary 1, 2001, to Judith Kennison, General Counsel for the Texas
Racing Commission, P.O. Box 12080, Austin, Texas 78711-2080.

SUBCHAPTER A. REGULATION AND
TOTALISATOR OPERATIONS
DIVISION 1. GENERAL PROVISIONS
16 TAC §§321.1-321.8

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Racing Commission or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal of these sections are proposed under the Texas Civil
Statutes, Article 179e, §3.02, which authorize the Commission
to adopt rules for conducting racing with wagering and for ad-
ministering the Texas Racing Act.

The proposal implements Texas Civil Statutes, Article 179e.

§321.1. Conduct of Wagering.
§321.2. Pari-mutuel Auditor.
§321.3. Investigations.
§321.4. System Failure.
§321.5. Access to Tapes.
§321.6. Pari-mutuel Track Report.
§321.7. Computer Printouts.
§321.8. Totalisator Systems.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 21,

2000.

TRD-200008912
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
DIVISION 2. MUTUEL TICKETS
16 TAC §§321.31-321.39

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Racing Commission or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal of these sections are proposed under the Texas Civil
Statutes, Article 179e, §3.02, which authorize the Commission
to adopt rules for conducting racing with wagering and for ad-
ministering the Texas Racing Act.

The proposal implements Texas Civil Statutes, Article 179e.

§321.31. Mutuel Ticket.
§321.32. Expiration Date.
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§321.33. Refusal To Cash.
§321.34. Claim for Payment.
§321.35. Cashed Tickets.
§321.36. Altering Cashed Tickets.
§321.37. Cashing Outstanding Tickets.
§321.38. Cancellation of Win Wagers.
§321.39. Teller’s Records.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 21,

2000.

TRD-200008913
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
DIVISION 3. REGULATION OF WAGERING
16 TAC §§321.61-321.69, 321.71, 321.72

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Racing Commission or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal of these sections are proposed under the Texas Civil
Statutes, Article 179e, §3.02, which authorize the Commission
to adopt rules for conducting racing with wagering and for ad-
ministering the Texas Racing Act.

The proposal implements Texas Civil Statutes, Article 179e.

§321.61. Actions by Stewards or Racing Judges.
§321.62. Errors in Posted Payoff.
§321.63. Probable Odds.
§321.64. Wagering Explanation.
§321.65. Wagering Interests.
§321.66. Minimum Wager.
§321.67. Activities by Minors Restricted.
§321.68. Wagers by Employees of Commission.
§321.69. Certain Wagers Prohibited.
§321.71. Carryover Pools.
§321.72. Multiple Wagers.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 21,

2000.

TRD-200008914
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
SUBCHAPTER B. DISTRIBUTION OF
PARI-MUTUEL POOLS
16 TAC §§321.101-321.119

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Racing Commission or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal of these sections are proposed under the Texas Civil
Statutes, Article 179e, §3.02, which authorize the Commission
to adopt rules for conducting racing with wagering and for ad-
ministering the Texas Racing Act.

The proposal implements Texas Civil Statutes, Article 179e.

§321.101. Distribution of Pools.
§321.102. Payoff on Minus Pool.
§321.103. Straight Pools.
§321.104. Win Pool.
§321.105. Place Pool.
§321.106. Show Pool.
§321.107. Daily Double.
§321.108. Quinella.
§321.109. Exacta.
§321.110. Trifecta.
§321.111. Twin Trifecta.
§321.112. Pick (n).
§321.113. Select Three, Four, or Five.
§321.114. Prevention of Start.
§321.115. Quinella Double.
§321.116. Superfecta.
§321.117. Tri-superfecta.
§321.118. Special Wager.
§321.119. Odd-Even.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 21,

2000.

TRD-200008915
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
SUBCHAPTER C. SIMULCAST WAGERING
DIVISION 1. GENERAL PROVISIONS
16 TAC §§321.201-321.210

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Racing Commission or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)
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The repeal of these sections are proposed under the Texas Civil
Statutes, Article 179e, §3.02, which authorize the Commission
to adopt rules for conducting racing with wagering and for ad-
ministering the Texas Racing Act.

The proposal implements Texas Civil Statutes, Article 179e.

§321.201. Purpose.

§321.202. Simulcasting License.

§321.203. Approval of Simulcasts.

§321.204. Approval of Wagering on Simulcast Races.

§321.205. Simulcast Contract.

§321.206. Duties of Receiving Location.

§321.207. Duties of Sending Racetrack.

§321.208. Emergency Procedures.

§321.209. Simulcasting Officials.

§321.210. Escrowed Purse Account.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 21,

2000.

TRD-200008916
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
DIVISION 2. SIMULCASTING AT HORSE
RACETRACKS
16 TAC §§321.232 - 321.235

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Racing Commission or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal of these sections are proposed under the Texas Civil
Statutes, Article 179e, §3.02, which authorize the Commission
to adopt rules for conducting racing with wagering and for ad-
ministering the Texas Racing Act.

The proposal implements Texas Civil Statutes, Article 179e.

§321.232. Negotiation with Horsemen.

§321.233. Purses.

§321.234. Allocation of Purses and Funds for Texas Bred Incentive
Programs.

§321.235. Priority of Signals.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 21,

2000.

TRD-200008917

Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
DIVISION 4. COMMON POOL WAGERING
16 TAC §§321.271 - 321.277

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Racing Commission or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal of these sections are proposed under the Texas Civil
Statutes, Article 179e, §3.02, which authorize the Commission
to adopt rules for conducting racing with wagering and for ad-
ministering the Texas Racing Act.

The proposal implements Texas Civil Statutes, Article 179e.

§321.271. General Provisions.
§321.272. Formation of Common Pool.
§321.273. Distribution of Common Pool.
§321.274. Breakage.
§321.275. Report to Commission.
§321.276. Manual Merge.
§321.277. Failure To Merge.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 21,

2000.

TRD-200008918
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
SUBCHAPTER D. TOTALISATOR
OPERATIONS
DIVISION 1. MUTUEL FACILITIES
16 TAC §§321.301 - 321.306

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Racing Commission or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal of these sections are proposed under the Texas Civil
Statutes, Article 179e, §3.02, which authorize the Commission
to adopt rules for conducting racing with wagering and for ad-
ministering the Texas Racing Act.

The proposal implements Texas Civil Statutes, Article 179e.

§321.301. Totalisators.
§321.302. Locking Devices.
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§321.303. Stop Betting Command.

§321.304. Final Confirmation.

§321.305. Security for Totalisator Equipment.

§321.306. Access to Tote Room.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 21,

2000.

TRD-200008919
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
DIVISION 2. TOTALISATOR SYSTEM
REQUIREMENTS
16 TAC §§321.321 - 321.337

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Racing Commission or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal of these sections are proposed under the Texas Civil
Statutes, Article 179e, §3.02, which authorize the Commission
to adopt rules for conducting racing with wagering and for ad-
ministering the Texas Racing Act.

The proposal implements Texas Civil Statutes, Article 179e.

§321.321. Redundant Capabilities.

§321.322. Record of Stop Betting Command.

§321.323. Odds.

§321.324. Odds Board Control.

§321.325. Retention of Racing Performance Data.

§321.326. Magnetic Tapes.

§321.327. Summary.

§321.328. Unique Ticket Number.

§321.329. Outstanding Tickets.

§321.330. Computer-Produced Reports.

§321.331. System Log.

§321.332. Security for Sub-System.

§321.333. Access to Sub-systems.

§321.334. Power Fluctuations.

§321.335. Comparison of Pool Totals.

§321.336. Loss of Communication Reports.

§321.337. Waivers for Scientific Advancement.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 21,

2000.

TRD-200008920
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
DIVISION 3. TOTALISATOR OPERATIONAL
REQUIREMENTS
16 TAC §§321.351 - 321.363

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Racing Commission or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal of these sections are proposed under the Texas Civil
Statutes, Article 179e, §3.02, which authorize the Commission
to adopt rules for conducting racing with wagering and for ad-
ministering the Texas Racing Act.

The proposal implements Texas Civil Statutes, Article 179e.

§321.351. Pre-race Tests.
§321.352. Totalisator Computer Programs.
§321.353. Duplicates of Programs.
§321.354. Notice of Modification.
§321.355. Console Log.
§321.356. Control of System Use.
§321.357. Reports.
§321.358. Maintenance of Tapes.
§321.359. Access to Computer Equipment.
§321.360. Security Devices.
§321.361. Back-up Procedure.
§321.362. Alternate Power Source.
§321.363. Shut-down Procedure.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 21,

2000.

TRD-200008921
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
CHAPTER 321. PARI-MUTUEL WAGERING
SUBCHAPTER A. MUTUEL OPERATIONS
The Texas Racing Commission proposes new §§321.1, 321.3,
321.5, 321.7, 321.9, 321.11, 321.13, 321.15, 321.17, 321.19,
and 321.21 relating to mutuel operations; §§321.23, 321.25, and
321.27 relating to wagering explanations; and §§321.29, 321.31,
321.33, 321.34, 321.35, 321.37, 321.39, 321.41, 321.43, and
321.45 relating to mutuel tickets and vouchers. The new rules
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define new terminology, delineate reporting requirements, de-
scribe the duties of licensees and clarify the procedures and re-
quirements for issuing, canceling, and cashing mutual tickets or
vouchers.

The Texas Racing Commission proposes these new sections in
accordance with the requirements of Chapter 1275, Acts of the
75th Legislature, 1997, Section 55 and the General Appropria-
tions Act of 1997, Article IX, Acts of the 75th Legislature, 1997,
Section 167. Such reviews shall include, at a minimum, an as-
sessment by the agency as to whether the reason for adopting
or readopting the rule continues to exist.

As a result of the Commission’s review and meetings with the li-
censed associations, totalisator companies and industry related
organizations, it was determined that a complete replacement
of Chapter 321 would be beneficial to both the agency and the
public. The repeal of current Chapter 321 is also proposed else-
where in this issue of the Texas Register.

Judith L. Kennison, General Counsel for the Texas Racing Com-
mission, has determined that for the first five-year period the new
rules are in effect there will be no fiscal implications for state or
local government as a result of enforcing the proposal.

Ms. Kennison has also determined that for each of the first five
years the new rules are in effect the public benefit anticipated as
a result of enforcing the proposal will be that pari-mutuel wager-
ing is strictly regulated, the patrons are protected, and the rules
are consistent with current technology. There will be no new fis-
cal implications for small businesses and micro-businesses as a
result of enforcing the proposed new rules. Similarly, there will
be no new anticipated economic cost to an individual required to
comply with the new rules as proposed. The proposal has no ad-
ditional effect on the state’s agricultural, horse breeding, horse
training, greyhound breeding, or greyhound training industries.

Comments on the proposal may be submitted on or before
February 15, 2001, to Judith Kennison, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

DIVISION 1. GENERAL PROVISIONS
16 TAC §§321.1, 321.3, 321.5, 321.7, 321.9, 321.11, 321.13,
321.15, 321.17, 321.19, 321.21

The new sections are proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.021, which authorizes the Commis-
sion to regulate all aspects of racing in this state; §6.06, which
authorizes the Commission to adopt rules on all matters relat-
ing to the operation of racetracks; §11.01, which authorizes the
Commission to adopt rules to regulate pari-mutuel wagering; and
§11.011 which authorizes the Commission to adopt rules to reg-
ulate pari-mutuel wagering on simulcast races.

The proposal implements Texas Civil Statutes, Article 179e.

§321.1. Definitions and General Provisions.

(a) Thefollowing wordsand terms, when used in thischapter,
shall have the following meanings, unless the context clearly indicates
otherwise:

(1) ASCII formatted flat file--A data file containing struc-
tured data which is both record and field delimited containing only
characters found in the American Standard Code for Information In-
terchange (ASCII) specification.

(2) Betting interest--A singleraceanimal or agroup of race
animalscoupled pursuant to theRuleswhich thetotalisator system des-
ignates as an interest on which a patron may wager.

(3) Export simulcast--A racesimulcast from aracetrack fa-
cility.

(4) Firmware--The system software permanently stored in
acomputer or ticket issuing machine’sread-only memory or elsewhere
in the circuitry that cannot be modified by the user.

(5) Guest racetrack--A racetrack facility at which a simul-
cast race is received and offered for wagering purposes; a receiving
location, as defined in the Act, §1.03(64).

(6) Host racetrack--A racetrack facility at which a race is
conducted and simulcast for wagering purposes; a sending track, as
defined in the Act, §1.03(66).

(7) Import simulcast--A simulcast race received at a race-
track facility.

(8) Intelligent Terminal--A terminal or peripheral device
which contains code extending beyond that which is necessary to al-
low the terminal to communicate with the central controlling deviceto
which it isdirectly attached or to control thepresentation of dataon the
display unit of the device.

(9) Log--An itemized list of each command, inquiry, or
transaction given to a computer during operation.

(10) Major Revision--A specific release of a hardware or
software product, including additional functionality, major user inter-
face revisions, or other program changes that significantly alter the ba-
sic function of the application.

(11) Minor Revision--An incrementally improved version
of hardware or software, usually representing an error (bug) fix, or a
minor improvement in program performancewhich doesnot alter basic
functionality.

(12) Multi-leg wager--A wagering pool that involvesmore
than one race.

(13) Remote site--A racetrack or other location at which
wagering is occurring that is linked via thetotalisator system to arace-
track facility for pari-mutuel wagering purposes.

(14) Report--A summary of betting activity.

(15) Resultant--The profit-per-dollar wagered in a
pari-mutuel pool computation.

(16) TIM--Ticket-issuing machine.

(17) TIM-to-Tote network--A wagering network consist-
ing of a single central processing unit and the TIM’s at any number
of remote sites.

(18) Totalisator system--A computer system that registers
and computes the wagering and payoffs in pari-mutuel wagering.

(19) Totalisator operator--The individual assigned to oper-
ate the totalisator system at a racetrack facility.

(20) Tote-to-tote network--A wagering network in which
each wagering location has a central processing unit.

(21) User--A totalisator company employee authorized to
use the totalisator system in the normal course of business.

(b) A reference in this chapter to the mutuel manager includes
themutuel manager’sdesignee, in accordancewith §313.53 of thistitle
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(relating to Mutuel Manager) or §315.36 of this title (relating to Mutuel
Manager.)

(c) A request required to bemadein writing under thischapter
may betransmittedviahanddelivery, e-mail, facsimile, courier service,
or U.S. mail.

§321.3. Conduct of Wagering.

(a) An association shall conduct pari-mutuel wagering in ac-
cordance with the Act and the Rules.

(b) In conducting pari-mutuel wagering, an association shall
use a totalisator system that:

(1) meetstherequirementsoutlined in Subchapter B of this
Chapter; and

(2) is approved by the Commission and the Comptroller.

(c) An association shall apply in writing to the executive sec-
retary for approval to offer the types of wagers the association wishes
to offer. An association may offer only the types of wagers the Com-
mission approves for that association.

(d) The stewards or racing judges may cancel a pari-mutuel
pool offered by theassociation for araceif thestewardsor racing judges
have concerns about the integrity of the pool or the race.

§321.5. Pari-mutuel Auditor.

(a) Thepari-mutuel auditor is arepresentative of the Commis-
sion at a racetrack.

(b) The pari-mutuel auditor shall verify the wagering pool to-
tals for each liveand simulcast performance. Thepari-mutuel auditor’s
verification of the pool totals is the basis for computing the amount of
money to be set aside from each pool for the following:

(1) horse purses;

(2) greyhound purses;

(3) the State;

(4) the Texas Bred Incentive Programs;

(5) the association; and

(6) the winning wagerers.

(c) The pari-mutuel auditor shall also assist the executive sec-
retary, thestewardsor racing judges, and theComptroller in investigat-
ing alleged violations of the Act, the Rules, or the Comptroller’s rules
relating to the totalisator system and pari-mutuel operations.

§321.7. Cooperation with Officials.

If the executive secretary or the Comptroller or any employee of the
executive secretary or Comptroller determines acertain cashed or can-
celed ticket, cashed or canceled voucher, computer printout, mutuel
report, or other totalisator or mutuel record is needed to perform the
official’ s regulatory duties, the official shall request the item from the
mutuel manager. On receipt of arequest under this section, themutuel
manager shall make the information available to the official no later
than the deadline established by the official.

§321.9. System Failure.

(a) During a live racing performance, if the totalisator system
is unable to record wagers received or to guarantee the integrity of the
pari-mutuel pools, thetotalisator operator shall verbally notify theasso-
ciation’s mutuel manager. The totalisator operator shall state whether
the problem can be corrected and if so, the estimated time needed to
correct the problem. The mutuel manager must promptly notify the
pari-mutuel auditor and the stewards or racing judges.

(b) If thetotalisator operator determines that theproblem can-
not be corrected before the scheduled end of theraceperformance, the
operator shall verbally notify the mutuel manager. The mutuel man-
ager must promptly notify the pari-mutuel auditor and the stewards or
racing judges of that determination.

(c) Thestewardsor racing judges, after consulting with theas-
sociation and after considering the amount of purses and wagers in-
volvedand thetimerequiredto repair thetotalisator system, may permit
any of the remaining races in the performance to be run as exhibitions
without wagering. If a race is run as an exhibition under this subsec-
tion, the association shall pay thepurses in accordance with the Rules.

§321.11. Access to Magnetic Media.

(a) An association shall submit astorage plan for all magnetic
media storing computer logs to the executive secretary for approval.
This plan must include sufficient information for the executive secre-
tary to determine that the information will remain secure, including:

(1) sufficient space for the totalisator vendor to store all
magnetic media; and

(2) a storagecabinet that will protect the media from dam-
age.

(b) An association shall include in its security plans a means
by which access to the magnetic media is restricted.

§321.13. Pari-mutuel Track Report.

(a) Daily Pari-Mutuel Summary Report.

(1) An association shall prepareapari-mutuel summary re-
port for each day that pari-mutuel wagering occurs at its racetrack fa-
cility.

(2) The pari-mutuel summary report is the association’s
record of wagering activities at the racetrack.

(3) The association shall deliver a copy of the pari-mutuel
summary report to the pari-mutuel auditor no later than 24 hours after
the date of the performance for which the report was prepared.

(4) Thereport must contain, by each liveand simulcast per-
formance, the following:

(A) net handle at:

(i) the association’s racetrack facility; and

(ii) the outlets wagering on the association’s live
performance;

(B) payouts to the wagering public;

(C) breakage;

(D) settlements to thehost racetrack or guest racetrack;

(E) all purses earned, broken out by type;

(F) Texas Bred Incentive Program revenue;

(G) state tax; and

(H) association revenue.

(b) Monthly Pari-Mutuel Recap Report.

(1) The executive secretary shall prescribe a form for the
monthly pari-mutuel recap report.

(2) The association shall fi le with the executive secretary
a recap of pari-mutuel activity on the prescribed form. The monthly
recap of pari-mutuel activity must be filed no later than the 30th day
after the last day of the month for which the report is being filed.
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§321.15. License to Provide Totalisator Services.

(a) To provide totalisator servicesto an association in Texas, a
totalisator company must be licensed by the Commission as a vendor.
The license application must include:

(1) a copy of a current written contract to provide a total-
isator system to an association;

(2) a list of all totalisator personnel assigned to work in
Texas, or on behalf of an association operating in Texas, as described
in §321.123 of this title (relating to Personnel Requirements);

(3) an affidavit stating that the totalisator company and its
employees will comply with the Rules and the Comptroller’s rules re-
garding totalisator operations; and.

(4) information of sufficient detail for the Commission to
determinethat the totalisator company is in compliance with Subchap-
ter B of this chapter.

(b) A contract between the totalisator company and an asso-
ciation must be submitted to the Commission for approval before the
contract’ s effective date.

§321.17. Activities by Minors Restricted.

(a) An association may not permit an individual who is less
than 16 years old to enter the public area of the association grounds
unlessthe individual isaccompanied by the individual’ sparent or legal
guardian.

(b) An association may not accept awager from an individual
who has not attained the minimum age required to purchase alcoholic
beverages in this state.

§321.19. Wagers by Employees of Commission.

A member or employee of the Commission may not place a wager or
cause awager to be placed on arace conducted or offered for wagering
in this state.

§321.21. Certain Wagers Prohibited.

(a) An association may not accept awager madeby mail or by
telephone. A data communications link for common pooling purposes
is not considered a wager for purposes of this section.

(b) An association may not accept a wager made on credit.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 22,

2000.

TRD-200009029
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
DIVISION 2. WAGERING INFORMATION
AND RESULTS
16 TAC §§321.23, 321.25, 321.27

The new sections are proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt

rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.021, which authorizes the Commis-
sion to regulate all aspects of racing in this state; §6.06, which
authorizes the Commission to adopt rules on all matters relat-
ing to the operation of racetracks; §11.01, which authorizes the
Commission to adopt rules to regulate pari-mutuel wagering; and
§11.011 which authorizes the Commission to adopt rules to reg-
ulate pari-mutuel wagering on simulcast races.

The proposal implements Texas Civil Statutes, Article 179e.

§321.23. Wagering Explanations.

(a) An association shall include the following information in
the official live programs and simulcast programs and post in conspic-
uous places on association grounds:

(1) a general explanation of pari-mutuel wagering;

(2) an explanation of each type of pari-mutuel wagering
pool offered; and

(3) the expiration date of mutuel tickets.

(b) Wagering explanations must bereviewed and approved by
the executive secretary before publication.

§321.25. Wagering Information.

(a) An association shall make every effort to provide accurate
wagering information to theTexaspari-mutuel patron for handicapping
purposes. Examples of such information include:

(1) the Daily Racing Form;

(2) the official program; and

(3) tip sheets.

(b) If wagering information isinaccuratefor aliveor simulcast
raceand theerror isdiscovered beforewagering hasopenedontherace,
the mutuel manager shall:

(1) notify the pari-mutuel auditor and the stewards or rac-
ing judges, if available, of the error; and

(2) not open for wagering on the race until the correct in-
formation is obtained and verified.

(c) If wagering information isinaccurate for aliveor simulcast
raceand the error isdiscovered after wagering has opened on therace,
the mutuel manager shall:

(1) notify the pari-mutuel auditor and stewards or racing
judges, if available, of the error;

(2) close wagering on the race;

(3) announce via the public address system the wagering
information error;

(4) refund the wagers, or pay prices and manually refund
the wagers placed on the affected race by those pari-mutuel patrons
who request a refund; and

(5) not reopen for wagering on the race until the correct
information is obtained and verified.

§321.27. Posting of Race Results.

An association shall submit to the executive secretary for approval a
planfor providing liveand simulcast raceresultsto thewagering public.
The plan must include:

(1) methods by which the results will be provided;

(2) types of results to be provided; and
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(3) the retention period of the race results.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 22,

2000.

TRD-200009028
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
DIVISION 3. MUTUEL TICKETS AND
VOUCHERS
16 TAC §§321.29, 321.31, 321.33-321.35, 321.37, 321.39,
321.41, 321.43, 321.45

The new sections are proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.021, which authorizes the Commis-
sion to regulate all aspects of racing in this state; §6.06, which
authorizes the Commission to adopt rules on all matters relat-
ing to the operation of racetracks; §11.01, which authorizes the
Commission to adopt rules to regulate pari-mutuel wagering; and
§11.011 which authorizes the Commission to adopt rules to reg-
ulate pari-mutuel wagering on simulcast races.

The proposal implements Texas Civil Statutes, Article 179e.

§321.29. Mutuel Tickets.
Each mutuel ticket issued must have printed on its face:

(1) the name of the racetrack facility where the wager was
placed;

(2) the name of the racetrack where the race was con-
ducted;

(3) the number of the race;

(4) the unique computer-generated ticket number;

(5) the date the ticket was issued;

(6) the date of the race for which the ticket was issued;

(7) the number of the ticket-issuing machine;

(8) the type of pool;

(9) the number of each entry on which the wager was
placed; and

(10) the dollar amount of the wager.

§321.31. Vouchers.
Each voucher issued must have printed on its face:

(1) thenameof theracetrack facility wherethevoucher was
issued;

(2) the unique computer-generated voucher number;

(3) the date the voucher was issued;

(4) the number of the ticket-issuing machine; and

(5) the dollar amount of the voucher.

§321.33. Expiration Date.
(a) A mutuel ticket:

(1) expireson the61st day after thelast day of thecalendar
year in which the ticket was purchased; and

(2) may not becashed by an association after theexpiration
date for any reason.

(b) A voucher has no expiration date.

§321.34. Refusal to Cash.
(a) An association may refuse to cash a mutuel ticket if the

association determines the ticket has been:

(1) recorded as previously cashed or canceled;

(2) issued after the stop betting command was issued; or

(3) altered to appear as a winning ticket.

(b) An association may refuse to cash a voucher if the associ-
ation determines the voucher has been:

(1) recorded as previously cashed; or

(2) altered to appear as an outstanding voucher.

§321.35. Claim for Payment.
(a) An association shall accept a claim for payment if the as-

sociation has withheld payment or has refused to cash a pari-mutuel
ticket or avoucher presented for payment. The claim must be madeon
a form prescribed by theassociation. Theoriginal of theclaim shall be
promptly forwarded to the Commission.

(b) If a claim is made for payment of a mutilated ticket that
does not contain the information required under §321.29 of this title
(relating to Mutuel Tickets), the association shall make a recommen-
dation to accompany theclaim forwarded to theCommission. Therec-
ommendation must state whether or not the mutilated ticket has suffi-
cient elements to be positively identified as a winning ticket.

(c) If a claim is made for payment of amutilated voucher that
does not contain the information required under §321.31 of this title
(relating to Vouchers), theassociation shall makearecommendation to
accompany the claim forwarded to the Commission. The recommen-
dation must state whether or not the mutilated voucher has sufficient
elements to be positively identified as an outstanding voucher.

(d) If a claim is made for the payment of a mutuel ticket or a
voucher, the executive secretary shall investigate the claim and may:

(1) order the association to pay the claim;

(2) deny the claim; or

(3) enter any other order theexecutivesecretary determines
appropriate.

(e) A claim may not be made for a lost or destroyed mutuel
ticket or voucher.

§321.37. Cashed Tickets and Vouchers.
(a) An association shall maintain facilities and use procedures

that ensurethesecurity of cashed ticketsand vouchersand theintegrity
of records of outstanding tickets.

(b) The association shall store cashed tickets and vouchers in
a secure area.

(c) Theassociation shall prohibit individualsother than theas-
sociation’s mutuel manager from having access to the cashed tickets
and vouchers or to storage areas for outstanding ticket records.
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§321.39. Altering Cashed Tickets and Cashed Vouchers.

An association shall ensure that each cashed or refunded mutuel ticket
and cashed voucher is altered in a manner that indicates the mutuel
ticket or voucher hasbeen cashed or refunded, but does not destroy the
identity of the ticket or voucher.

§321.41. Cashing Outstanding Tickets.

(a) For purposes of this section, an outstanding ticket is one
that was purchased for a race held at least 10 days before the date the
ticket is presented for payment.

(b) An association shall designate one ticket window where a
patron must cash an outstanding ticket. If the association needs more
than one window, the association must submit a written request for
approval from the executive secretary for additional windows.

(c) Theassociation may not permit an outstanding ticket to be
cashed at a ticket window other than a designated window.

(d) At the end of each race day, the mutuel manager shall de-
liver to the pari-mutuel auditor:

(1) a list of the outstanding tickets that were cashed on the
previous race day; and

(2) a photostatic copy of each outstanding ticket cashed on
the previous race day.

(e) In the event a photostatic copy can not be provided, the
association will not beheld liable for areader cashed ticket if the asso-
ciation can produce documentation to support the ticket’ s existence.

§321.43. Cancellation of Win Wagers.

(a) An association may not cancel a win wager for more than
$500 on any live or simulcast race offered for wagering by the associ-
ation, unless:

(1) the patron requests to cancel the wager before the pa-
tron leaves the teller’ s window and before the ticket-issuing machines
are locked; or

(2) thestewardsor racing judgesorder thewager to becan-
celed because of a scratch in the race.

(b) If a patron desires to cancel a wager that is on the same
mutuel ticket as a win wager that may not be canceled under this sec-
tion, theassociationmay cancel theticket but must immediately replace
the win wager that was on the ticket.

(c) An association shall post anoticeby each automatic ticket-
issuing machine that states that a win wager for more than $500 may
not becanceled except if thestewardsor racing judgesorder the wager
to be canceled because of a scratch in the race.

(d) An association may adopt ahousepolicy regarding thecan-
cellation of win wagersthat ismorerestrictive than thissection, subject
to the approval of the executive secretary.

§321.45. Teller’s Records.

Each pari-mutuel teller for an association shall retain and account for
all mutuel ticketsor voucherscashed, refunded or canceled by theteller.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 27,

2000.

TRD-200009041

Paula C. Flowerday
Executive Secretary
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
SUBCHAPTER B. TOTALISATOR
REQUIREMENTS AND OPERATING
ENVIRONMENT
The Texas Racing Commission proposes new §§321.101,
321.103, 321.105, and 321.107 relating to facilities and equip-
ment; §§321.121, 321.123, 321.125, and 321.127, relating to
general management requirements; and §§321.131, 321.133,
321.135, 321.137, 321.139, 321.141, and 321.143, relating to
reporting and log requirements.

The new rules require the totalisator companies to maintain cer-
tain hardware and software capabilities for the protection of the
pari-mutuel wagering system. The new rules also delineate the
duties of totalisator company employees, specify network re-
quirements, and require the totalisator companies to maintain
certain reports and logs to ensure the proper operation of the
totalisator system.

The Texas Racing Commission proposes these new sections in
accordance with the requirements of Chapter 1275, Acts of the
75th Legislature, 1997, Section 55 and the General Appropria-
tions Act of 1997, Article IX, Acts of the 75th Legislature, 1997,
Section 167. Such reviews shall include, at a minimum, an as-
sessment by the agency as to whether the reason for adopting
or readopting the rule continues to exist.

As a result of the Commission’s review and meetings with the li-
censed associations, totalisator companies and industry related
organizations, it was determined that a complete replacement
of Chapter 321 would be beneficial to both the agency and the
public. The repeal of current Chapter 321 is also proposed else-
where in this issue of the Texas Register.

Judith L. Kennison, General Counsel for the Texas Racing Com-
mission, has determined that for the first five-year period the new
rules are in effect there will be minor fiscal implications for state
government as a result of enforcing the proposal. The agency’s
computer database will require some additional programming to
facilitate download of wagering data from the totalisator compa-
nies. The exact cost cannot be determined at this time because
it will depend on the number of hours of programming required.
The average hourly rate for computer programming at the agency
is $31. There will be no fiscal impact on local governments.

Ms. Kennison has also determined that for each of the first five
years the new rules are in effect the public benefit anticipated as
a result of enforcing the proposal will be that pari-mutuel wager-
ing will be strictly regulated, the patrons will be protected, and the
rules will be consistent with current technology. Due to the addi-
tional documentation and training requirements, it is anticipated
that each of the totalisator companies will incur a one-time cost of
approximately $50,000. These companies were consulted and
have agreed to these implementation expenses. There will be
no new fiscal implications for other small businesses and mi-
cro-businesses as a result of enforcing the proposed new rules.
Similarly, there will be no new anticipated economic cost to an
individual required to comply with the new rules as proposed.
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The proposal has no additional effect on the state’s agricultural,
horse breeding, horse training, greyhound breeding, or grey-
hound training industries.

Comments on the proposal may be submitted on or before
February 15, 2001, to Judith Kennison, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

DIVISION 1. FACILITIES AND EQUIPMENT
16 TAC §§321.101, 321.103, 321.105, 321.107

The new sections are proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.021, which authorizes the Commis-
sion to regulate all aspects of racing in this state; §6.06, which
authorizes the Commission to adopt rules on all matters relat-
ing to the operation of racetracks; §11.01, which authorizes the
Commission to adopt rules to regulate pari-mutuel wagering; and
§11.011 which authorizes the Commission to adopt rules to reg-
ulate pari-mutuel wagering on simulcast races.

The proposal implements Texas Civil Statutes, Article 179e.

§321.101. Purpose.

A totalisator system can be relied upon only if it has an adequate sys-
tem of internal controls. The Commission adopts these rules for total-
isator companies and operations to increase theCommission’s level of
relianceon the totalisator employees, equipment, programming, main-
tenance, and operations in this state and to ensure all totalisator opera-
tions maintain the integrity of pari-mutuel wagering.

§321.103. Facility Requirements.

(a) Totalisator Room. An association shall provide a total-
isator room to house the main computing and communications equip-
ment and theoperator’s terminal at theassociation’sfacility. Theroom
must include:

(1) air conditioning with humidity control to maintain asta-
ble environment that meets the specifications of the computer equip-
ment manufacturer ;

(2) a master power switch that allows all or part of the
equipment housed in the room to be turned off in an emergency;

(3) asmoke/firealarmsystemthat soundslocally andistied
into the association’s master alarm system;

(4) fire extinguishers to deal with minor electrical fires;

(5) an internal communication system connecting thetotal-
isator operator with:

(A) the stewards or racing judges;

(B) the mutuel manager;

(C) each betting line; and

(D) the pari-mutuel auditor’s office; and

(6) a private outside line for communication with supervi-
sors, programmers, or totalisator personnel at other sites.

(b) Totalisator Room at aCentral Processing Location. An as-
sociation may contract with atotalisator service that usesacentral pro-
cessing location off the association’s grounds. The association shall:

(1) provide an on-site totalisator room that satisfies the re-
quirements in subsection (a) of this section;

(2) ensure the totalisator central processing location satis-
fies the requirements of subsection (a)(1)-(4) of this section; and

(3) ensure the totalisator central processing location has a
communicationssystem connecting thecentral processing location op-
erator with:

(A) the totalisator operator at the association’s facility;
and

(B) a private outside line for the communication with
supervisors, programmers, or totalisator personnel at other sites.

(c) Totalisator Room Security.

(1) The totalisator room housing the CPU that processes
wagers made at an association’s facility must be secured at all times.
Annually on a date established by the executive secretary, the associa-
tion shall submit to theexecutive secretary for approval asecurity plan
for the totalisator room housing the CPU that processes wagers made
at the association’s facility . The security plan must include:

(A) a security system covering the totalisator room and
any other related service, electrical, or equipment room that consists of
locking closed doors and detecting unauthorized entry;

(B) a system of controlled entry to the totalisator room
and other related rooms, using:

(i) locking devices on all doors or entry points;

(ii) controlling thedistribution of keysor codesnec-
essary to unlock the doors; and

(iii) a sign-in log for visitors escorted by authorized
personnel.

(2) If the totalisator room housing theCPU processing wa-
gers made at the association’s facility is located on property owned or
controlled by the association, the association shall limit entry to the
totalisator room to totalisator, association, and Commission personnel
approved by theexecutive secretary. The association shall submit a list
of the individuals to be approved for totalisator room access at least
two weeks before the first day of each live race meeting and each time
a personnel change necessitates a change to the list.

(3) If the totalisator room housing theCPU processing wa-
gersmadeat theassociation’s facility is not located on property owned
or controlled by theassociation, thetotalisator company shall limit en-
try to thetotalisator room in accordance with the totalisator company’s
policy. The association shall provide a copy of the totalisator com-
pany’s policy regarding totalisator room access to the executive secre-
tary.

§321.105. Hardware Requirements.
(a) Cash/Sell System.

(1) An association shall use a cash/sell totalisator system.
The system must comply with theseRules regardless of the location of
the central processing unit for the system.

(2) A totalisator system must beamulti-computer or multi-
processor system with varying degrees of independence in the trans-
action processing and system control functions distributed among the
computers. Thecomputers must be configured so that if one computer
actively tracking events fails, another computer will immediately take
over all functions of the failed computer.

(b) Schematic Chart.

(1) The totalisator company must provide to the Commis-
sionan overview of theequipment in thetotalisator systemsin useat the
Texas racetrack facilities the company services. Theoverview must be

26 TexReg 28 January 5, 2001 Texas Register



a detailed schematic chart showing the interconnections of each piece
of hardware.

(2) The chart must indicate, where appropriate, the part of
thedatabaseeach terminal can accessaswell as theamount and degree
of access each terminal has to the application and operating system
programs. Theschematic chart must also reflect theusual and potential
user types assigned to each terminal.

(3) Theschematic chart must be submitted to the Commis-
sionat least two weeksbeforethescheduleddatefor systeminstallation
and testing.

(4) If the totalisator company desires to change any com-
ponent in the hardware layout, the company must revise the schematic
chart and submit it to theexecutivesecretary for approval before instal-
lation.

(c) Peripherals. A totalisator system must include the follow-
ing peripherals:

(1) a log printer for each computer if the system is unable
to reproduce the logs upon request;

(2) amaster control terminal that allowstheoperator to ex-
ecute routine maintenance and operational functions based on individ-
ual operator identification/authentication;

(3) user terminals that allow restricted system accessto the
mutuel manager, money room personnel, and the stewards or racing
judges;

(4) wagering information screen displays that meet the re-
quirements of §321.25 of this title (relating to Wagering Information);

(5) data storage devices to record necessary system data;
and

(6) backup devices capable of recording complete system
information on removable media for storage and restoration.

(d) Stop wagering devices.

(1) The totalisator company shall install two separate de-
vices that activate the stop wagering function of the totalisator system.

(2) Theprimary devicemust belocated in or near thestew-
ardsor racing judges, in a location approved by theexecutivesecretary,
to issue the stop wagering command during normal operations and ac-
tivate the "off bell."

(3) The secondary "back up" device must be installed in
the totalisator room to allow the totalisator operator to issue the stop
wagering command if atotalisator malfunctionor human error prevents
the totalisator system from activating the stop wagering function at the
appropriate time.

(e) Tote Board. The tote board must:

(1) update the odds on each betting interest in the win pool
at intervals of not more than 60 seconds, and

(2) allow thestewards or racing judges or adesignee of the
stewards or racing judges to post the order of finish, the official sign,
inquiry sign, objection sign, or dead heat sign.

(f) Uninterruptible Power Supply (UPS).

(1) Thecomputer system must be supported by an uninter-
ruptible power supply (UPS) to allow for system shutdown if a power
failureoccurs. In asystem shutdown, all wagering data in thecomputer
at thetimeof thefailuremust remain intact and all raceand end-of-day
reports must be produced.

(2) The UPS must be able to supply even power to the to-
talisator system, within accepted limits, when a power surge or drop
occurs.

(3) Thealarm associated with theUPSmust bereadily rec-
ognizable by the totalisator operator from inside the totalisator room.

(g) Ticket Issuing Machines (TIMs).

(1) A local areaTIM, also known asacash/sell teller termi-
nal, isnot requiredto beintelligent, but must havean individual identity
within the network.

(2) The programming of intelligent local area and remote
TIMsmust belimited tocommunicationwith themain computer, main-
tenance routines, and dynamic terminal configuration routines.

(3) A program related to the production or verification of
the wager identification number printed on a mutuel ticket or assigned
by the main computer may not reside in a TIM.

(4) A TIM may not access the wagering database except
to conduct the wagering or cashing functions necessary for a teller to
serve the public.

(h) Maintenance. A totalisator company shall provide suffi-
cient preventativemaintenanceto atotalisator system to ensurethesys-
tem hardware will provide a high degree of reliability. Maintenance
must include testing the UPS for battery life and power stability.

(i) Common Pooling.

(1) An association shall use a totalisator system that oper-
ates in either a Tote-to-Tote network or a TIM-to-Tote network. The
totalisator system must, without regard to the location of the CPU:

(A) meet the requirements of this chapter;

(B) comply with the Rules;

(C) use the current version of Inter-Tote Systems Pro-
tocol recognized by the ARCI Tote Standards Committee; and

(D) uses the current version of Standardized Track
codes recognized by the ARCI Tote Standards Committee.

(2) An association may common pool if all equipment used
is of an approved type and in an approved location.

(3) Thehost racetrack for which acommon pool iscreated
must also provide a totalisator system that:

(A) directs each totalisator system involved with the
common pool regarding the pools offered, live and scratched race
animals, common pool totals, network odds and probable payout, start
and stop wagering commands, official orders of finish, deduction and
payout calculations; and

(B) produces reports showing the amount wagered on
eachraceanimal and pool fromeachsite, inaccordancewith thecurrent
Inter-Tote Systems Protocol.

(4) A totalisator company must have a disaster recovery
plan to allow an association to continue to conduct pari-mutuel wa-
gering in the event of a disaster at the CPU’s location.

(j) Emergency Procedures.

(1) The totalisator system must be supported by an unin-
terruptible power supply (UPS) as described in subsection (f) of this
section.

(2) A totalisator company must have emergency proce-
dures to address a totalisator system failure. The procedures will
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apply whether the system is operating as a stand-alone wagering site
for separate pool wagering or as asatellite in a common pool network.

(3) In a Tote-to-Tote network, if system failure occurs at
either the remote site or the host, the pari-mutuel auditor and the net-
work’s mutuel and system managers shall establish the pools for the
unaffected sites. Thefailuresiteshall ceasewagering. Thepari-mutuel
auditor shall then determine when the failed pari-mutuel system may
resume operation.

§321.107. Software Requirements.

(a) General requirements.

(1) The totalisator system program must be able to:

(A) sell, calculate, and cash according to the pool pro-
file, current Rules, and number of races;

(B) produce the required reports and logs;

(C) accept advanced wagers;

(D) network with the remote wagering sites;

(E) offer simultaneous wagering cards;

(F) allow accessto programfunctionsand identification
of each user based on the user ID’s/passwords;

(G) automatically maintain , all carry-over data re-
quired for the next performance on a rotating basis, including system
date and time, without operator intervention;

(H) besubject to modification only by individualshold-
ing specific user ID’s that allow gateways to the operating system;

(I) document changes to production programs, includ-
ing who made the change and when the change was made;

(J) provide software or hardware restrictions that elim-
inate the capability of printing duplicate on-line tickets;

(K) provide software or hardware restrictions that re-
duce the possibility of invalid claims on unclaimed winners;

(L) be able to detect abnormal system operation and
the cause, such asa validation problem, communication difficulty, and
computer downtime, and immediately notify the totalisator operator;

(M) generate data usable across two major revisions,
and within all minor revisions or retrieve archived data reports
requested by the Commission within twenty-four hours; and

(N) contain a utility program that backs up the total-
isator system and schedules these backups at regular intervals.

(2) The operating system must be separated from the ap-
plication program. The operating system must be based on identified
individual users and maintain auditable records of those users.

(3) The totalisator company must provide to the Commis-
sion an inventory of all programs included in the system.

(4) A totalisator system must be able to produce a copy of
all datanecessary to re-create the wagering activity of any raceperfor-
mance that the executive secretary requests.

(b) Documentation. Software documentation, using computer
software industry accepted methods, must be available to the Commis-
sion upon request.

(c) Backup. The totalisator system must be backed-up to re-
movable media. Before beginning operations in this state, the total-
isator company shall submit a backup procedure plan to the executive
secretary for approval.

(d) Changes to Totalisator Software.

(1) All changes to the software on the central site comput-
ers, peripherals, or firmwarechangesdownloaded to terminalsaresub-
ject to the approval of the executive secretary.

(2) A change to the software may not be initialized or op-
erated during wagering until tested and approved by the executive sec-
retary. The daily computer log must show:

(A) when a change was loaded into the totalisator sys-
tem;

(B) thetimethework commenced and thetimethework
was completed; and

(C) when the old software was removed from the sys-
tem.

(3) If a software problem occurs during wagering opera-
tions, the programmers may make an emergency fix to the totalisator
software. No later than 24 hours after the fix has been made to the
software, thetotalisator company shall fileawritten report with theex-
ecutive secretary that states:

(A) the situation that caused the need for the fix; and

(B) the corrective changes the programmers made.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 27,

2000.

TRD-200009044
Paula C. Flowerday
Executive Secretary
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
DIVISION 2. OPERATIONAL REQUIRE-
MENTS
16 TAC §§321.121, 321.123, 321.125, 321.127

The new sections are proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.021, which authorizes the Commis-
sion to regulate all aspects of racing in this state; §6.06, which
authorizes the Commission to adopt rules on all matters relat-
ing to the operation of racetracks; §11.01, which authorizes the
Commission to adopt rules to regulate pari-mutuel wagering; and
§11.011 which authorizes the Commission to adopt rules to reg-
ulate pari-mutuel wagering on simulcast races.

The proposal implements Texas Civil Statutes, Article 179e.

§321.121. General Management Requirements
(a) Programming.

(1) A totalisator company shall develop and maintain writ-
ten procedure manuals that outline structured programming methods
used by the programmers. The manuals must give the programmers
sufficient information to understand the programming methodologies,
base operating systems, and maintenance procedures.
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(2) The totalisator company shall develop and maintain a
written Systems Development Life Cycle (SDLC) that requires sign-
offsat pertinent checkpoints. TheSDLC must addressthefollowing or
the equivalent as approved by the executive secretary:

(A) a procedure for accepting written requests for sys-
tems design or major program changes from users and a method for
handling and recording these requests;

(B) the feasibility study stage;

(C) the general systems design stage;

(D) detailed systems specification;

(E) program testing;

(F) system testing;

(G) conversion; and

(H) systems acceptance by the totalisator company.

(3) A totalisator company must develop and follow proce-
dures to manageall program changeswithout regard to the complexity
of the modification. The procedures must:

(A) establish controls to prevent unauthorized and po-
tentially inaccurate program changes from being incorporated into the
production environment;

(B) regulate both scheduled and emergency changes to
ensure the integrity of the computer system;

(C) permit revisions of computer programs only after
receiving a written request from a user, submitted on a sequentially
numbered change request form, which is maintained;

(D) require program changes to be developed, tested,
and compiled only in a test environment that is not connected to an
on-line totalisator network; and

(E) requireall programchangesto bethoroughly tested,
reviewed and approved by a totalisator company supervisor before be-
ing placed into production.

(4) Before a totalisator company may place a major pro-
gramming revision into production or transfer any data affected by the
revision from the test environment to the production environment, the
totalisator company must submit awritten description of the program-
ming revision to the executive secretary for approval.

(b) Totalisator Operations. A totalisator company shall main-
tain a written operations manual for each totalisator system. The man-
ual must clarify theauthority, duties, responsibilities, and linesof com-
munication for totalisator operators and network managers. The man-
ual must contain sufficient detail to ensure totalisator personnel per-
form their job duties effectively. The operations manual must include
complete documentation for operation of the totalisator system and its
software, including:

(1) thedutiesdescribed in §321.123 of this title (relating to
Personnel Requirements);

(2) clearly defined restrictions for totalisator room access;

(3) general block diagramsof program options(menu tree)
available to totalisator operators;

(4) a glossary of terms used in reports, including formulas
for calculating the displayed results;

(5) the relationship, if any, between information contained
in reports;

(6) start-up and shutdown procedures;

(7) general operating procedures;

(8) restart and recovery procedures; and

(9) emergency procedures, including alist of individualsto
notify if a system requires an emergency revision.

(c) Information to Commission. A totalisator systemshall pro-
videto theCommission onrequest pari-mutuel wagering dataon media
readable by the Commission. The totalisator company shall also pro-
vide documentation about the structure of the data.

§321.123. Personnel Requirements.

(a) General Requirements.

(1) A totalisator company must provide necessary person-
nel to perform the duties described in the Rules. The totalisator com-
pany shall employ a sufficient number of personnel to ensure an ade-
quate segregation of duties between the personnel performing the net-
work manager, programmer, totalisator operator, and technician duties.
The totalisator company may use job titles different from those in the
Rules.

(2) The totalisator company must have job descriptions
containing the experience, education, and organization training
requirements for each of the following totalisator positions:

(A) network manager.

(B) programmer/software engineer;

(C) systems analyst;

(D) totalisator operator;

(E) technicians; and

(3) The totalisator company must certify in writing that its
personnel areproperly trained to program, manage, operate, and main-
tain the totalisator system. The totalisator company must provide on-
going training to its personnel and document the training.

(4) The totalisator company is responsible for the actions
of its personnel relating to theoperations and use of the totalisator sys-
tem. The totalisator company shall designate an individual to act as a
point of contact for communications between the Commission and the
totalisator company.

(5) With each license application, a totalisator company
must include a list of all certified totalisator personnel assigned to
work in Texas. The list must indicate the position for which each
person is qualified. If a new employee is assigned to work in Texas,
the totalisator company must update the list of certified personnel and
provide it to the executive secretary.

(6) A totalisator company employee may not hold a posi-
tion of programmer and totalisator operator simultaneously unless ap-
proved by the executive secretary.

(7) A totalisator company employeeisprohibited from wa-
gering in Texas while on duty.

(b) Network Manager. A network manager shall:

(1) coordinatethetotalisator company’stotalisator systems
operating in Texas;

(2) ensure each totalisator operator follows proper proce-
dures when operating the totalisator system;

(3) determine the on-site and off-site storage locations for
the back-up media;
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(4) provide information and prepare any report requested
by the association, the executive secretary, or the Comptroller; and

(5) ensureacurrent list of personnel ismaintained, all total-
isator operatorsarequalified, and theappropriatepari-mutuel accounts
are maintained within the operating system and application programs.

(c) Totalisator operator. A totalisator operator shall:

(1) maintain the communication links to the locations to
and from which the racetrack facility issimulcasting and ensure data is
transmitted accurately;

(2) consult with the mutuel manager and the pari-mutuel
auditor, if available, when a problem occurs in determining a pool or
calculation and suggest alternatives for continued operation, including
possibletemporary restrictionson or suspension of thecommunication
links;

(3) perform necessary daily performance testing, system
initialization, monitoring of wagering operations, and system shut-
down;

(4) execute established procedures to shutdown system
software and hardware in emergency situations including loss of
communication between computers or peripheral devices, power
surges or failures, operating with a partial system, and restarting the
system during a performance;

(5) perform necessary system maintenance;

(6) perform daily back-ups as outlined in §321.107(c) of
this title (relating to Software Requirements);

(7) ensure information is entered in the tote maintenance
log detailing all repairs or modifications to the totalisator system;

(8) provideto thepari-mutuel auditor an incident report de-
tailingeach unusual occurrenceduring totalisator systemoperationsin-
cluding a description of the probable cause of the occurrence and the
corrective action taken;

(9) maintain acopy of the incident report or enter informa-
tion about the occurrence in the system incident log for each unusual
occurrence during totalisator system operations; and

(10) consult with the pari-mutuel auditor regarding any
other operational issues encountered.

(d) Technicians. The totalisator company may provide techni-
cians to service and maintain the totalisator. The technicians perform
maintenance on TIMs and the tote board.

§321.125. Totalisator Network.
Common poolsmust bemerged and calculated at thesite thetotalisator
company designates as the network-computing center. In a Tote-to-
Tote network or at remote sites, the totalisator company providing to-
talisator services for the association must use the Inter-Tote System
Protocol endorsed by the Association of Racing Commissioners Inter-
national.

§321.127. Data Transmission Protocols.
(a) An association usingaTIM-to-Totenetwork may usewhat-

ever communications protocol it wishes.

(b) A remote site is considered part of a Tote-to-Tote network
and is subject to the requirements of §321.105 of this title (relating to
Hardware Requirements).

(c) If the failure to compile pools or payout winning prices
is isolated to a remote site, the stopping of wagering or the manual
cashing and accounting of tickets need only occur at the affected site.
The relevant information must be transmitted between the CPU and

the remote site through the normal communication link or facsimile
machine and must be verified by the voice link.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 22,

2000.

TRD-200009016
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
DIVISION 3. REPORTING AND LOG
REQUIREMENTS
16 TAC §§321.131, 321.133, 321.135, 321.137, 321.139,
321.141, 321.143

The new sections are proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; § 3.021, which authorizes the Commis-
sion to regulate all aspects of racing in this state; §6.06, which
authorizes the Commission to adopt rules on all matters relat-
ing to the operation of racetracks; §11.01, which authorizes the
Commission to adopt rules to regulate pari-mutuel wagering; and
§11.011 which authorizes the Commission to adopt rules to reg-
ulate pari-mutuel wagering on simulcast races.

The proposal implements Texas Civil Statutes, Article 179e.

§321.131. General Requirements.

(a) General Requirements.

(1) A totalisator system must beable to produce hard copy
reports and logs necessary to audit pari-mutuel activity and to recreate
any given day of wagering in its entirety.

(2) A totalisator company shall retain the information
needed to produce these reports and logs on storage devicesfor at least
365 days after the date the wagering occurred.

(3) A totalisator company shall provide a report or log re-
quested by the executive secretary no later than 48 hours after the to-
talisator operator receives the request. A printed report must have con-
secutively numbered pages. Each page of the report must be headed
with:

(A) the name of the race track;

(B) the date and time (in hours, minutes, and seconds)
the report was produced;

(C) the performance number if applicable;

(D) the wagering site to which the report refers; and

(E) the version of software in use.

§321.133. Pre-Race Reports.

On request by the mutuel manager or pari-mutuel auditor, before start-
ing wagering each day, the totalisator operator shall print any of the
following reports:
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(1) a System Initialization Report showing:

(A) the date and time the system was initialized; and

(B) the identity of the totalisator operator initializing
the system;

(2) a Configuration Parameter Report showing:

(A) the pools that may be offered and that arecurrently
operational in the totalisator system;

(B) the display cycle frequency, pools, any minimum
pool required, minimum wagers, and means of display of any approx-
imate odds or will-pays produced;

(C) theminimum and maximum valueof wagersfor ev-
ery pool that a TIM may accept;

(D) which TIMs are activated;

(E) which remote sites may input into the totalisator
system;

(F) thesplit percentagesand payout parametersfor each
multi-leg pool offered;

(G) verification of all operational locking devices;

(H) theamount of delay between locking switch activa-
tion and actual stop betting or canceling;

(I) thecanceling parameters for regular and supervisory
TIMs;

(J) configurations placed on each TIM;

(K) the method of breakage and rounding used in cal-
culating the payout;

(L) takeout percentages for each host site and for the
live races; and

(M) federal tax withholding rates and parameters;

(3) a Race Information Report showing for each live race
and simulcast performance to be offered:

(A) the pools to be opened, indicating totals starting at
zero and totals starting with money from advance wagering;

(B) pool summaries of all advance wagering;

(C) money added due to overages;

(D) underpaymentsor money added dueto carry-overs;
and

(E) the race animals for each race, showing entries and
scratched animals;

(4) an Odds Report showing the opening line of odds for
the Win pool; and

(5) a TIM Report listing the teller’s name and location.

§321.135. Race-by-Race Reports.
For each raceoffered, thetotalisator system must becapableof printing
the following reportsand have them available for review by the mutuel
manager, and/or the pari-mutuel auditor, if available:

(1) aScratch Report showing thetimeeach latescratchwas
entered into the totalisator system and the amount of money to be re-
funded in each pool;

(2) a Betting Report, produced immediately on activation
of the stop betting command and final merge of wagering information
from all sites showing:

(A) the amount wagered and to be refunded for each
betting interest or combination in each pool offered, and thenet amount
for each pool to be used for calculating the payout; and

(B) the final dollar odds for the Win pool;

(3) a Calculating Price Report, produced before each race
is declared official, showing for each pool:

(A) the winning betting interests or combinations;

(B) the winning wagers;

(C) the minimum payout prices;

(D) the breakage; and

(E) the amount paid to the public;

(4) a Probable Payout Report showing the payouts for the
Daily Double, subject to scratches, cancellations; and dead heats;

(5) a Scan Report for multi-leg pools of four or more legs,
showing:

(A) the total wagered in the pool;

(B) the amounts of any carryover;

(C) the winners of completed legs;

(D) the amount of possible winning wagers, based on
paying the winner of completed legs combined with every betting in-
terest entered in subsequent legs; and

(E) late scratches in each leg;

(6) a Race Summary Report, produced before and after the
race results are official, showing as the sum for all pools paid out in
that race:

(A) the amount wagered;

(B) the amount refunded;

(C) thenet amount to beusedfor calculating thepayout;

(D) any money added to the pool;

(E) the actual pool total;

(F) the total commissions;

(G) the breakage;

(H) the amount paid to the public;

(I) the carryover balances; and

(J) the liabilities (due to/due from); and

(7) the Daily Summary Report, produced with the Race
Summary Report, showing thecumulative totals, for each pool and for
all pools combined, of the items listed under the Race Summary Re-
port.

§321.137. End-of-Day Reports.

After wagering has ceased each day, the totalisator operator shall print
the following reports and provide them to the mutuel manager and the
pari-mutuel auditor, if available:

(1) the Teller Balance Report showing for every TIM oper-
ated on that day including:

(A) the teller’s name or identification number, or a pa-
tron activated designation;

(B) thetotal valueand number of ticketssold, canceled,
and cashed, separating the outs from the current day’s tickets;
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(C) the total amount of money drawn from the money
room, including the beginning draws;

(D) the total amount of money returned to the money
room; and

(E) a listing of adjustments made to each TIM balance
after each TIM has been individually balanced;

(2) the Wagering Summary Report showing:

(A) by wagering site, the amount wagered, refunded,
and added for every pool and for each race;

(B) the time of day each race’s pools closed;

(C) the commissions deducted, breakage calculated,
and amount paid out for every pool in each race;

(D) the total value of outstanding tickets before the
pools were opened for the performance, the value of tickets cashed
during the performance, the value of tickets to be added to the
outstanding ticket total, and the new outstanding ticket total; and

(E) the total value of outstanding vouchers before the
pools were opened for the performance, the value of vouchers cashed
during the performance, the value of vouchers to be added to the out-
standing voucher total, and the new outstanding voucher total;

(3) the System Balance Report comparing the pool and
paid-out totals obtained by processing the transaction files with the
pool and paid-out totals obtained from the actual calculations;

(4) the Money Room Balance Report showing cash added
and subtracted from the beginning day’s balance resulting from the
day’s wagering and cashing transactions; and

(5) the IRS Report showing the winner’s social security
number, the ticket number, amount won, and taxes withheld for each
transaction requiring a Form W2-G.

§321.139. Ad Hoc Reports.

When requested by the pari-mutuel auditor or executive secretary, the
totalisator operator shall produce the following reports:

(1) an Odds Progression Report showing each successive
lineof oddsfor theWin pool and thetimeit wasdisplayed to thepublic;

(2) a Ticket History Report showing the appropriate por-
tion of theticket history log for therequested ticket identification num-
bers;

(3) a Terminal History Report showing the portion of the
terminal log requested;

(4) anOutstanding Ticket Report showing thefollowing in-
formation for uncashed winning tickets retained in the totalisator sys-
tem:

(A) the ticket identification number;

(B) the wagers on the ticket;

(C) thedateand performancefor which theticket isout-
standing;

(D) the value of the winning wagers; and

(E) the TIM location and number;

(5) an Outstanding Tickets Cashed Report, for a perfor-
mance, race, or pool, showing each outstanding ticket cashed that day,
in the form of the Outstanding Ticket Report, including the identity
of the TIM that cashed the ticket and an indication as to whether the

ticket was cashed using a manual keyboard entry or an automatic ma-
chine read;

(6) a Manually Cashed Tickets Report, for a performance,
race, or pool, showing every ticket cashed that day in the form of the
Ticket History Report, the identity of the TIM that cashed the ticket,
and an indication as to whether the ticket was cashed using a manual
keyboard entry or an automatic machine read;

(7) a Canceled Tickets Report, for a performance or race,
showing each ticket canceled that day in theform of the Ticket History
Report, the identity of the TIM that cashed the ticket, and an indication
as to whether the ticket was cashed using a manual keyboard entry or
an automatic machine read; and

(8) a Network Balance Report summarizing the activity
and liabilities for each site within a Tote-to-Tote network.

§321.141. Special Reports.

A totalisator operator shall produce any special report requested by the
Commission no later than 72 hours after receiving the request. The
totalisator system must be able to produce a special report that filters
data by:

(1) performance;

(2) race;

(3) pool;

(4) betting interest;

(5) TIMs;

(6) sites; or

(7) any combination of the indicia in this section.

§321.143. Logs.

(a) On-Line Logs. The totalisator system must produce vari-
ous daily on-line logs. The totalisator operator shall provide a printed
copy of adaily log to thepari-mutuel auditor on request. Thetotalisator
system must produce the following logs:

(1) a Teller/Machine History Log showing for every TIM
operated during a performance:

(A) the time the TIM was opened and closed;

(B) for each wagering transaction, the wagers made,
tickets issued, and total value of the transaction;

(C) for each cashing, canceling, or refunding transac-
tion, the identification numbers of the tickets processed, the wagers
paid out, and the value of the wagers paid out;

(D) for each cashing transaction, an indication as to
whether the ticket was cashed using a manual keyboard entry or an
automatic machine read;

(E) the amount of each cash draw and return;

(F) any special function, including Teller Balance, ac-
cessed through the TIM; and

(G) the times of day each of the transactions listed in
this subdivision were made;

(2) a Ticket History Log showing for every ticket issued:

(A) the identification number of each cashed/canceled
ticket;

(B) the TIM location and number;

(C) the wagers and their values;
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(D) the cashing/canceling machine location and num-
ber;

(E) the amount paid out;

(F) the time of day each transaction occurred; and

(G) an indication as to whether each transaction was
manual or automatic;

(3) a User Terminal Log showing the time of day of each
entry for:

(A) each terminal other than a TIM operating during a
day:

(i) each log-on/log-off and the operator’ s ID code;

(ii) each command or transaction entered;

(iii) each Stop Betting, Order of Finish, Official, and
Sales Open command and the device that issued it;

(iv) each occurrence of loss/restoration of commu-
nication between computers or sites; and

(v) each occurrence of discrepancy between com-
puters or sites when comparing databases;

(B) each TIM operated during a performance:

(i) each log-on/log-off and theteller’sID code, if ap-
plicable; and

(ii) each instance of loss/restoration of communica-
tion and the TIM; and

(4) a System Error Log showing the date and time of each
error.

(b) Off-lineLog. Thetotalisator operator must maintain asys-
tem incident log and make it available on request for review by the
pari-mutuel auditor. The system incident log must include a descrip-
tion of each incident involving thetotalisator system, including system
failures, their causes, and corrective actions taken.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 22,

2000.

TRD-200009017
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
SUBCHAPTER C. REGULATION OF LIVE
WAGERING
The Texas Racing Commission proposes new §§321.201,
321.203, 321.205, 321.207, 321.209, 321.211, 321.213,
321.215, and 321.217, relating to the regulation of live wa-
gering; and §§321.301-321.318, relating to distribution of
pari-mutuel pools. The new rules authorize the stewards and
racing judges to correct posting errors, determine betting
interests, and issue "stop betting" commands. The rules also

establish the types of wagering pools permitted and the rules
for distributing those pools under various scenarios.

Judith L. Kennison, General Counsel for the Texas Racing Com-
mission, has determined that for the first five-year period the new
rules are in effect there will be no fiscal implications for state or
local government as a result of enforcing the proposal.

Ms. Kennison has also determined that for each of the first five
years the new rules are in effect the public benefit anticipated
as a result of enforcing the proposal will be that pari-mutuel wa-
gering will be strictly regulated, the patrons will be protected, and
the rules will be consistent with current technology. There will be
no new fiscal implications for small businesses and micro-busi-
nesses as a result of enforcing the proposed new rules. Similarly,
there will be no new anticipated economic cost to an individual
required to comply with the new rules as proposed. The proposal
has no additional effect on the state’s agricultural, horse breed-
ing, horse training, greyhound breeding, or greyhound training
industries.

Comments on the proposal may be submitted on or before
February 15, 2001, to Judith Kennison, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

DIVISION 1. GENERAL PROVISIONS
16 TAC §§321.201, 321.203, 321.205, 321.207, 321.209,
321.211, 321.213, 321.215, 321.217

The new sections are proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.021, which authorizes the Commis-
sion to regulate all aspects of racing in this state; §6.06, which
authorizes the Commission to adopt rules on all matters relat-
ing to the operation of racetracks; §11.01, which authorizes the
Commission to adopt rules to regulate pari-mutuel wagering; and
§11.011 which authorizes the Commission to adopt rules to reg-
ulate pari-mutuel wagering on simulcast races.

The proposal implements Texas Civil Statutes, Article 179e.

§321.201. Actions by Stewards or Racing Judges.

(a) The stewards or racing judges may correct an inadvertent
mistakein theposting of theofficial order of finish beforedeclaring the
race to be official.

(b) The decision of the stewards or racing judges regarding
the order of finish is final at the time the stewards or judges order the
official sign displayed on the tote board.

(c) A ruling by the stewards or racing judges made after the
result of theracehasbeen declared official regarding theorder of finish
or an award of pursemoney doesnot affect the distribution of the pari-
mutuel pools.

§321.203. Errors in Posted Payoff.

If an error isdiscovered in thepayoff amountsposted on thetoteboard,
the association shall correct the amounts immediately and announce
the error and the subsequent correction over the public address system.
The corrected amounts shall be used in the payoff.

§321.205. Probable Odds.

The association shall set and print in the official program the morning
line odds for each betting interest in each race.

§321.207. Betting Interests.
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(a) Except as otherwise provided by the Rules, if the stewards
or racing judges determine that two or more race animals entered in a
racehavecommon ties through ownership, thestewardsor judgesshall
join the animals as a coupled entry.

(b) If the number of race animalscompeting in araceexceeds
the numbering capacity of the totalisator system, thehighest numbered
race animal and any animals grouped with that animal constitute the
mutuel field.

(c) A coupled entry or amutuel field isasinglebetting interest.
A wager on one animal in acoupled entry or mutuel field is awager on
all animals in the coupled entry or mutuel field.

(d) In a race with a coupled entry or a mutuel field, the rac-
ing secretary may assign wagering numbers to entries that aredifferent
from the post position numbers.

§321.209. Minimum Wager.
An association may accept wagers only in multiples of $1, except as
otherwise authorized by the executive secretary.

§321.211. Carryover Pools.
(a) With theapproval of theexecutivesecretary, an association

may declare an amount as a cap or may designate specific dates, days,
or performances for a mandatory payout for any pool that may be car-
ried forward to future performances if it is not won. After declaring
the amount of the cap for a pool or designating specific dates, days, or
performances for a mandatory payout, the association may not change
the amount of the cap or a designated mandatory payout day, date, or
performance during a race meeting without prior written approval of
the executive secretary.

(b) If, at the end of aperformance, the amount accumulated in
a pool for which acap has been declared equalsor exceedstheamount
of the cap, the pool shall be frozen until it is won in accordance with
the Rules.

(c) At each performanceat which apool frozen under thissec-
tion is not won, all money wagered for that pool at that performance
shall be distributed to the holders of tickets that contain the most win-
ners.

(d) If at a performance it is not possible to distribute money
wagered for a pool frozen under this section in accordance with the
Rule regarding that pool, all money wagered for that pool at that per-
formance shall be refunded.

(e) If an association does not designate aspecific date, day, or
performance for amandatory payout of acarryover pool, the pool shall
be distributed:

(1) at a horse racetrack, at the last performance of the race
meeting; and

(2) at agreyhound racetrack, at the last performance of the
calendar year.

(f) If the last performance is canceled, the association shall
place the pool in escrow and the pool and all accrued interest shall be
carried over and included with theappropriatepool at thenext succeed-
ing performance as an additional amount to be distributed.

§321.213. Straight Wagers.
The following wagers are considered to be straight wagers for all pur-
poses:

(1) win;

(2) place;

(3) show; and

(4) odd/even.

§321.215. Multiple Wagers.
(a) The following wagers are considered to be multiple two

wagers for all purposes:

(1) daily double;

(2) quinella;

(3) exacta; and

(4) quinella double.

(b) The following wagers are considered to be multiple three
wagers for all purposes:

(1) trifecta;

(2) twin trifecta;

(3) pick (n);

(4) select three, four, or five;

(5) superfecta; and

(6) tri-superfecta.

§321.217. Stop Betting Command.
(a) At the appropriate time before each live race, a steward

or racing judge shall issue the "stop betting" command to activate the
locking control switch and ring the off bell.

(b) The mutuel manager and the totalisator operator shall en-
sure all wagering stops when the "stop betting" command is issued.

(c) An association may not permit awager to be accepted or a
ticket to becancelled after the"stop betting" command hasbeen issued.

(d) If awager isaccepted after the"stop betting" command has
been issued:

(1) themutuel manager, beforetheraceisdeclared official,
shall inform the stewards or racing judges and the pari-mutuel auditor
of the wagers made after the "stop betting" command was issued;

(2) the stewards or racing judges, after consulting with the
mutuel manager and the pari-mutuel auditor, shall order the associa-
tion:

(A) to refund the wagers made after the stop betting
command was issued; or

(B) to refund all wagers on the race.

(e) A wager accepted after the stop betting command hasbeen
issued is not avalid wager and must be refunded. If thetotalisator sys-
tem cannot document the time at which the "stop betting" command
was issued, the "stop betting" command is presumed to have been is-
sued at the time the starting gate opened for the race.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 22,

2000.

TRD-200009018
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699
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♦ ♦ ♦
DIVISION 2. DISTRIBUTION OF
PARI-MUTUEL POOLS
16 TAC §§321.301-321.318

The new sections are proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.021, which authorizes the Commis-
sion to regulate all aspects of racing in this state; §6.06, which
authorizes the Commission to adopt rules on all matters relat-
ing to the operation of racetracks; §11.01, which authorizes the
Commission to adopt rules to regulate pari-mutuel wagering; and
§11.011 which authorizes the Commission to adopt rules to reg-
ulate pari-mutuel wagering on simulcast races.

The proposal implements Texas Civil Statutes, Article 179e.

§321.301. Distribution of Pools.

After the stewards or racing judges have declared a race is "official",
an association shall distribute the pari-mutuel pools to the holders of
mutuel tickets who are entitled to share in the respective pools in ac-
cordance with the Act and this chapter.

§321.302. Payoff on Minus Pool.

Regardless of whether a pari-mutuel pool contains sufficient money,
an association shall pay to the holder of a mutuel ticket that entitles
the holder to participate in the distribution of a pari-mutuel pool the
amount wagered by the holder plus a minimum of 5.0% of the wager.

§321.303. Straight Pools.

(a) An association shall provide win, place, and show wager-
ing in any race in which five or more separate betting interests are
scheduled to start.

(b) An association shall provide win and place wagering in a
race in which four separate betting interests are scheduled to start.

(c) An association shall provide win wagering in a race in
which three or fewer betting interests are scheduled to start.

(d) Theassociation, with thepermissionof thestewardsor rac-
ing judges, may waive the requirement for a place or show pool in any
race.

§321.304. Win Pool.

(a) The takeout authorized by law is deducted from the total
wagered in the win pool. The balance is the net pool.

(b) The amount wagered on the winner is divided into the net
pool. The quotient is the payoff price on the winner for each dollar
wagered and it includes the dollar wagered on the winner.

(c) If a race animal wins and no money was wagered on the
animal to win, the win pool shall be distributed among the holders of
tickets on that animal in the place pool. If there are no tickets on the
animal in the place pool, the win pool shall be distributed among the
holdersof ticketson that animal in theshow pool. If thereareno tickets
on the animal in the show pool, the money in the win pool shall be
refunded.

(d) If a race ends in a two-animal dead heat for first place, the
win pool shall becalculated asaplacepool. If araceendsin amultiple-
animal dead heat for first place, the win pool shall be distributed as a
profit for split to the holders of tickets on any of the animals finishing
first.

§321.305. Place Pool.

(a) The takeout authorized by law is deducted from the total
wagered in the place pool. The balance is the net pool.

(b) Theamount wagered in the place pool on the race animals
that placed first and second is deducted from the net pool. The remain-
ing profits are divided into two equal parts, between the wagers on the
winner in theplacepool and thewagerson theanimal that finished sec-
ond.

(c) With theamount wagered in theplacepool onthewinner as
the divisor and one-half of theprofits of the placepool as thedividend,
the quotient is the profit-per-dollar wagered in the place pool on the
winner.

(d) With the amount wagered in the place pool on the animal
finishing second as the divisor and one-half of the profits of the place
pool asthedividend, thequotient is theprofit-per-dollar wagered in the
place pool on the animal finishing second.

(e) Theprofit-per-dollar wagered is theresultant. Because the
amounts wagered on the animals finishing first and second must be
returned, the amount deducted from the net pool under subsection (b)
of this section is added to the quotient. The result is the payoff price
for each dollar wagered on theanimals finishing first and second in the
place pool.

(f) If a race ends in a dead heat for first place, the place pool
shall be distributed in accordance with subsections (c) and (d) of this
section. If a race ends in a dead heat for second place, tickets on the
first placeanimal shall bepaid in accordancewith subsection (c) of this
section, and theremaining half of theplace pool shall bedistributed as
a profit for split to holders of tickets on any of the animals finishing in
the dead heat for second place.

(g) If no money was wagered to place on an animal finishing
first or second in a race, the place pool shall be distributed among the
holders of the place tickets on the other animal that finished first or
second. If no money was wagered to placeon either of theanimals fin-
ishingfirst or second inarace, theplacepool shall bedistributed among
the holders of tickets on thefirst and second place animals in theshow
pool. If the place pool cannot otherwise be distributed in accordance
with this section, the money in the place pool shall be refunded.

§321.306. Show Pool.

(a) The takeout authorized by law is deducted from the total
wagered in the show pool. The balance is the net pool.

(b) Theamount wagered in theshow pool on the race animals
finishing first, second, and third is deducted from the net pool. The
remaining profits are divided into three equal parts, among the wagers
in the show pool on the winner, the animal finishing second, and the
animal finishing third.

(c) With the amount wagered in the show pool on the winner
asa divisor and one-third of theprofits of theshow pool as adividend,
the quotient is the profit-per-dollar wagered in the show pool on the
winner.

(d) With the amount wagered in the show pool on the animal
finishing second as the divisor and one-third of the profits of the show
pool asthedividend, thequotient is theprofit-per-dollar wagered in the
show pool on the animal finishing second.

(e) With the amount wagered in the show pool on the animal
finishing third as the divisor and one-third of the profits of the show
pool as the dividend, the quotient is the profit-per-dollar wagered in
the show pool on the animal finishing third.
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(f) The profit-per-dollar wagered is the resultant. Because the
amounts wagered on the animals finishing first, second, and third must
be returned, the amount deducted from the net pool under subsection
(b) of thissection isadded to thequotient. Theresult is thepayoff price
for each dollar wagered on theanimalsfinishing first, second, and third
in the show pool.

(g) If a race ends in a dead heat for first or second place, the
show pool shall be distributed in accordance with subsections (c)-(e)
of this section. If a race ends in a dead heat for third place, tickets
on the first and second place animals shall be paid in accordance with
subsections (c) and (d) and the remaining third of the show pool shall
be distributed as a profit for split to holders of tickets on any of the
animals finishing in the dead heat for third place.

(h) If no money was wagered in the show pool on an animal
finishing first, second, or third in a race, the show pool shall be dis-
tributed as a profit for split among the holders of the show tickets on
the other animals that finished first, second, or third. If no money was
wagered in theshow pool on any of theanimals finishing first, second,
or third in a race, the money in the show pool shall be refunded.

§321.307. Daily Double.
(a) Thedaily doubleisnot aparlay and hasno connection with

or relation to the win, place, and show pools shown on the tote board.
All daily double tickets shall be calculated in a separate pool.

(b) If any part of a coupled entry or mutuel field is a starter,
the association may not refund money wagered under this section to
persons wagering on the entry or field, regardless of whether any part
of theentry or field failed to start. If either racein thedaily doubleends
in adead heat for first place, thepool shall becalculated asaplacepool
in proportion to the number of animals in the dead heat.

(c) If no ticket is sold that correctly selects the winner of both
racesof thedaily double, theentiredaily doublepool, minusthetakeout
and the breakage, shall be distributed equally to the holders of tickets
which include the winner of either of the daily double races.

(d) If no ticket is sold including the winner of the first race
of thedaily double, the entiredaily double pool, minus the takeout and
thebreakage, shall bedistributed equally to theholdersof ticketswhich
include the winner of the second race of the daily double. If no ticket
is sold including the winner of the second race of the daily double, the
entire daily double pool, minus the takeout and the breakage, shall be
distributed equally to the holders of tickets which include the winner
of the first race of the daily double.

(e) If no ticket is sold including the winner of either race of
the daily double, the entire daily double pool, minus the takeout and
the breakage, shall be distributed equally to holders of tickets which
include the animals finishing second in the two races of the daily dou-
ble.

(f) If thefirst raceof adaily doubleiscanceled, theassociation
shall provide acomplete refund of thedaily doublepool. If thesecond
raceof adaily doubleiscanceled after thefirst racehasbeen completed,
the entire daily double pool, minus the takeout and the breakage, shall
be distributed, in proportion of the amount wagered on those combi-
nations including the winner of the first race of the daily double, to
holders of tickets which include the winner of thefirst race of the daily
double in combination with any animal in the second race.

(g) If before the first race of a daily double is run, an animal
entered in either race is scratched or otherwise prevented from racing,
all money wagered on the affected animal shall be deducted from the
daily double pool and refunded to theholders of ticketson theaffected
animal.

(h) If after the first race of a daily double is run, an animal
entered in the second race is scratched or otherwise prevented from
racing, a consolation daily double shall be awarded. All tickets which
select an animal in the first race with the affected animal in the sec-
ond raceshall be deducted from the daily double pool and this amount
shall be placed in a consolation pool. The consolation pool shall be
distributed as a straight pool to the holders of tickets who correctly se-
lected thewinner of thefirst racewith theaffected animal in thesecond
race.

(i) If either race in adaily doubleends in adead heat, the total
daily double pool shall be distributed in the same manner as a place
pool.

(j) If the daily double pool cannot otherwise be distributed in
accordance with this section, the money in the daily double pool shall
becarried forward and added to thenext consecutivedaily doublepool.

§321.308. Quinella.

(a) The quinella is not a parlay and has no connection with or
relation to the win, place, and show poolson thetote board. All tickets
on the quinella shall be calculated as a separate pool.

(b) A quinella ticket isfor thewin and placecombination only.
When purchasing a quinella ticket, the patron shall select the two ani-
mals to be the top two finishers.

(c) If any part of a coupled entry or mutuel field is a starter,
the association may not refund money wagered under this section to
persons wagering on the entry or field. For purposes of this section, if
a part of the entry or field finishes first, the order of finish of the other
animals in the entry or field shall be disregarded in determining which
animal finished second.

(d) If after wagering hasbegun an animal entered in aquinella
race is scratched or otherwise prevented from racing, all money wa-
gered on the affected animal shall be deducted from the quinella pool
and refunded to the holders of tickets on the affected animal.

(e) If no ticket issold on thewinning combination in aquinella
race, all quinella tickets bearing the number of thewinning animal and
all quinella tickets bearing the number of the second place animal are
considered winning tickets and the payoff shall be calculated in the
same manner as a place pool.

(f) If no ticket issold on thewinning combination in araceand
no quinella ticket bears the number of the winner, all quinella tickets
bearing thenumber of thesecond place animal are considered winning
tickets and the payoff shall be calculated as a win pool.

(g) If no ticket is sold on the winning combination in a race
and no quinella tickets bear the number of the second place animal,
all quinella tickets bearing the number of the winner are considered
winning tickets and the payoff shall be calculated as a win pool.

(h) If only one animal finishes in a quinella race, the entire
pool is distributed as a win pool for the persons who wagered on the
winner.

(i) If a quinella race ends in a dead heat for first place, all an-
imals finishing first are the winners of the race and the pool shall be
distributed as a place pool.

(j) If aquinellaraceendsin atwo-animal dead heat for second
place, the entire pool is distributed as a place pool. If a quinella race
ends in a multiple-animal dead heat for second place, all combinations
that couple the winning animal with any of the second place animals
are winners of the quinella and the pool shall be distributed as a profit
split.
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(k) If noticket issold onthewinningcombination in aquinella
raceand no quinella tickets bear the number of either thewinner or the
second place animal, the quinella is considered "no contest" and the
association shall carry forward all money wagered in thequinella pool
to the next consecutive quinella pool.

§321.309. Exacta.

(a) The exacta is not a parlay and has no connection with or
relation to the win, place, and show pools shown on the toteboard. All
tickets in an exacta race shall be calculated as a separate pool.

(b) When purchasing an exacta ticket, the patron shall desig-
nate the exact order of finish for the first and second place animals.

(c) If any part of a coupled entry or mutuel field is a starter,
the association may not refund money wagered under this section to
persons wagering on the entry or field, regardless of whether any part
of the entry or field failed to start. For purposes of this section, if a
part of the entry or field finishes first, the order of finish of the other
animals in the entry or field shall be disregarded in determining which
animal finished second.

(d) If after wagering hasbegun an animal entered in an exacta
race is scratched or otherwise prevented from racing, all money wa-
gered on the affected animal shall be deducted from the exacta pool
and refunded to the holders of tickets on the affected animal.

(e) If no ticket issold on thewinning combination in an exacta
race, the net pool shall be distributed among the holders of tickets se-
lecting the winner to finish first. If no such ticket is sold, the net pool
shall be distributed among the holders of tickets selecting the second
place animal to finish second.

(f) If araceendsin adead heat for first place, thenet pool shall
be calculated and distributed as a place pool to holders of the winning
combination.

(g) If a race ends in a dead heat for second place, all tickets
designating the appropriate animal to win coupled with any of the sec-
ond place animals are winners and the pool shall be distributed as a
place pool.

(h) If a race ends in a dead heat for second placeand no ticket
is sold on any of the winning combinations, the net pool shall be calcu-
lated and distributed to theholdersof tickets that designated thewinner
or any of thesecond placeanimalsaccording to their respective interest
in the net pool.

(i) If a race ends in a dead heat for first among more than two
animals, the net pool shall be calculated and distributed as a profit for
split to holdersof ticketsdesignating any two of theanimalsparticipat-
ing in the dead heat.

(j) If no ticket issold that would requiredistribution under this
section, the exacta is considered "no contest" and the association shall
carry forward all money wagered in the exacta pool to the next consec-
utive exacta pool.

§321.310. Trifecta.

(a) The trifecta wager is not a parlay and has no connection
with or relation to the win, place, and show pool shown on the tote
board. All tickets on the trifecta shall be calculated as a separate pool.

(b) A person purchasing a trifecta ticket must select the three
animalsin aracewhich will finish first, second, and third and designate
the exact order in which the first three will finish.

(c) A coupled entry or mutuel field may not start in ahorserace
with trifecta wagering unless there are six or more betting interests.

(d) If after wagering has begun an animal entered in a trifecta
race is scratched or otherwise prevented from racing, all money wa-
gered on the affected animal shall be deducted from the trifecta pool
and refunded to the holders of tickets on the affected animal.

(e) If no ticket issold on thewinning combination, thenet pool
shall be distributed equally among the holders of tickets selecting the
animals finishing first and second .

(f) If no ticket is sold that requires distribution under subsec-
tion (e) of this section, the net pool shall be distributed equally among
the holders of tickets selecting the animals finishing first and third .

(g) If no ticket is sold that requires distribution under subsec-
tions (e) or (f) of this section, the net pool shall be distributed equally
among the holders of tickets selecting the animal finishing first.

(h) If no ticket is sold requiring distribution under subsections
(e)-(g) of this section, the net pool shall be distributed equally among
the holders of tickets selecting the animals finishing second and third.

(i) If no ticket is sold requiring distribution under subsections
(e)-(h) of this section, the net pool shall be distributed equally among
the holders of tickets selecting the animal finishing second.

(j) If no ticket is sold requiring distribution under subsections
(e)-(i) of this section, the net pool shall be distributed equally among
the holders of tickets selecting the animal finishing third.

(k) If a trifecta race ends in adead heat for first place, thewin-
ning combination shall include the first two animals as finishing in ei-
ther first or second and theanimal finishing third. If a trifectaraceends
in adead heat for second place, thewinning combinationsshall include
the animal finishing first and the two animals finishing in a dead heat
asfinishing either second or third. If a trifecta race ends in adead heat
for third place, the winning combinations include the animals finish-
ing first and second and any of the animals finishing in the dead heat
as finishing third. In all combinations paid under this subsection, the
net pool shall bedivided into separatepools, calculated asaplacepool,
and paid out accordingly.

(l) If a trifecta race ends in a triple dead heat or double dead
heats, the net pool shall be divided by thenumber of all win, place, and
show combinations formed, calculated as separate pools, and paid out
accordingly.

(m) If no ticket is sold that would require distribution under
this section, the trifecta is considered "no contest" and the association
shall carry forward all money wagered in the trifecta pool to the next
consecutive trifecta pool.

(n) If fewer than six horses of different betting interests leave
the paddock for a race on which there is trifecta wagering, the associ-
ation shall cancel the trifecta wager for that race and refund the entire
amount in the pool.

§321.311. Twin Trifecta.

(a) The twin trifecta wager is not a parlay and has no connec-
tion with or relation to thewin, place, and show poolsshown on thetote
board. All tickets on the twin trifecta shall be calculated as a separate
pool.

(b) Thetwin trifectarequiresselection of the first three finish-
ers, in exact order, in each of two designated races. Each winning ticket
for thefirst twin trifectaracemust beexchanged for afreeticket on the
second twin trifecta raceto remain eligible for the second-half twin tri-
fecta pool. Such ticketsmay be exchanged only at designated attended
ticket windows before the start of the second twin trifecta race. Win-
ning first-half twin trifecta wagers will receive both an exchange and
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a monetary payout. Both of the designated twin trifecta races shall be
included in one twin trifecta pool.

(c) After wagering closes for the first-half of the twin trifecta
and commissions have been deducted from the pool, the net pool shall
then be divided equally into two separate pools: the first-half twin tri-
fecta pool and the second-half twin trifecta pool.

(d) In thefirst twin trifectaraceonly, thefirst-half twin trifecta
pool shall be distributed according to the following precedence, based
on the official order of finish for the first twin trifecta race:

(1) As a single price pool to those whose combination fin-
ished in correct sequence asthe first threebetting interests; but if there
are no such wagers, then

(2) As a single price pool to those whose combination in-
cluded, in correct sequence, the first two betting interests; but if there
are no such wagers, then

(3) As a single price pool to those whose combination in-
cluded, in correct sequence, the first and third betting interests; but if
there are no such wagers, then

(4) As asingle pricepool to those whose combination cor-
rectly selected the first-place betting interest; but if there are no such
wagers, then

(5) As a single price pool to those whose combination in-
cluded, in correct sequence, the second and third betting interests; but
if there are no such wagers, then

(6) As asingle pricepool to those whose combination cor-
rectly selected thesecond-placebetting interest; but if thereareno such
wagers, then

(7) As asingle pricepool to those whose combination cor-
rectly selected the third-place betting interest; but if there are no such
wagers, then

(8) The twin trifecta pool shall be canceled and the entire
pool shall be carried forward to the next consecutive performance and
combined with that performance’s second-half twin trifecta pool.

(e) If no first-half twin trifecta ticket selects the first three fin-
ishers of that contest in exact order, no exchange tickets for the sec-
ond-half twin trifecta pool will be issued. In such case, the second-half
twin trifecta pool shall be carried forward and added to any existing
twin trifecta carryover pool.

(f) A first-half twin trifecta ticket that selects thefirst threefin-
ishersof that raceinexact order may beexchanged for aticket selecting
thefirst threefinishersof thesecond twin trifectarace. Thesecond-half
twin trifecta pool shall be distributed according to the following prece-
dence, based on the official order of finish for the second twin trifecta
race:

(1) As asingle price pool, including thecarryover, to those
whose combination finished in correct sequence as the first three bet-
ting interests; but if there are no such wagers, then

(2) The second-half twin trifecta pool for that race shall
be carried forward to the next consecutive performance and shall be
combined with that performance’s second-half twin trifecta pool.

(g) If a winning first-half twin trifecta ticket is not presented
for cashing and exchange before the start of the second twin trifecta
race, the ticket holder may still collect the monetary value associated
with the first-half twin trifecta pool but forfeits all rights to a distribu-
tion of the second-half twin trifecta pool.

(h) If fewer than six horses of different betting interests leave
thepaddock for thefirst twin trifectaraceor fewer than six greyhounds
start the first twin trifecta race, the twin trifecta shall be canceled and
the entire twin trifecta pool for that performance shall be refunded.

(i) Before the running of the first twin trifecta race, if due to a
scratch thesecond twin trifectaracehasfewer than six horsesof differ-
ent betting interests or fewer than six greyhounds of different betting
interests, the twin trifecta shall be canceled and the entire twin trifecta
pool for that performance shall be refunded.

(j) After the running of the first twin trifecta race, if due to a
late scratch, thesecond twin trifectaracehas fewer than six animalsof
different betting interests that start, all exchange tickets and outstand-
ing first-half winning tickets shall be entitled to the second-half twin
trifectapool for that performanceasasinglepricepool, but not thetwin
trifecta carryover.

(k) Coupled entriesand mutuel fieldsmay not be permitted in
a twin trifecta horse race unless there are six or more betting interests.
Coupled entries or mutuel fields in a twin trifecta race shall race as a
single betting interest for the purpose of mutuel pool calculations and
payout to the public.

(l) If abetting interest in thefirst twin trifectaraceisscratched,
all twin trifectawagers including the scratched betting interest shall be
refunded.

(m) If a betting interest in the second twin trifecta race is
scratched, an announcement concerning the scratch shall be made and
a reasonable amount of time shall be provided to exchange tickets that
include the scratched betting interest.

(n) If there is a dead heat or multiple dead heats in either the
first or second twin trifecta race, all twin trifecta wagers selecting the
correct order of finish, counting a betting interest involved in a dead
heat as finishing in any dead-heated position, shall be a winner. In the
case of a dead heat occurring in:

(1) thefirst twin trifectarace, thepayout shall becalculated
as a profit split; and

(2) the second twin trifectarace, the payout shall be calcu-
lated as a single price pool.

(o) If either of the twin trifecta races are canceled before the
first twin trifecta race, or if the first twin trifecta contest is declared
"no contest", the entire twin trifecta pool for that performance shall be
refunded and the second-half pool shall be canceled.

(p) If the second twin trifecta race is canceled or declared "no
contest" on a:

(1) non-designated mandatory payout performance, all ex-
change tickets and outstanding first-half winning twin trifecta tickets
shall be entitled to the net twin trifecta pool for that performance as
a single price pool, but not the twin trifecta carryover. If there are no
such tickets, the net twin trifecta pool shall be carried forward to the
next consecutive performance and combined with that performance’s
second-half twin trifecta pool; and

(2) designated mandatory payout performance, all ex-
change tickets and outstanding first-half winning twin trifecta tickets
as determined by subsection (s) of this section shall be entitled to
the net twin trifecta pool for that performance and the twin trifecta
carryover as a single price pool.

(q) An association may fileawritten request for permission to
distributethetwin trifectacarryover on aspecific performancewith the
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executive secretary. The request must contain justification for the dis-
tribution, an explanation of the benefit to be derived, and the intended
date and performance for the distribution.

(r) Notwithstanding subsections (f) and (t) of this section, on
the last performance of a race meeting or on a designated mandatory
payout performance, the following precedence will be followed in de-
termining winning tickets for the second-half of the twin trifecta:

(1) As a single price pool to those whose combination fin-
ished in correct sequence asthe first threebetting interests; but if there
are no such wagers, then

(2) As a single price pool to those whose combination in-
cluded, in correct sequence, the first two betting interests; but if there
are no such wagers, then

(3) As a single price pool to those whose combination in-
cluded, in correct sequence, the first and third betting interests; but if
there are no such wagers, then

(4) As asingle pricepool to those whose combination cor-
rectly selected the first-place betting interest; but if there are no such
wagers, then

(5) As a single price pool to those whose combination in-
cluded, in correct sequence, the second and third betting interests; but
if there are no such wagers, then

(6) As asingle pricepool to those whose combination cor-
rectly selected thesecond-placebetting interest; but if thereareno such
wagers, then

(7) As asingle pricepool to those whose combination cor-
rectly selected the third-place betting interest; but if there are no such
wagers, then

(8) Asasinglepricepool to holdersof valid exchangetick-
ets; but if there are no such persons, then

(9) As a single price pool to holders of outstanding first-
half winning tickets.

(s) Distribution on Mandatory Payout.

(1) Notwithstanding subsections (e) and (t) of this section,
on the last performance of a race meeting or a designated mandatory
payout performance, exchangeticketswill beissued for thosecombina-
tions selecting the greatest number of betting interests in the first twin
trifecta race in the following order:

(A) As a single price pool to those whose combination
finished in correct sequence as the first three betting interests; but if
there are no such wagers, then

(B) As a single price pool to those whose combination
included, in correct sequence, thefirst two betting interests; but if there
are no such wagers, then

(C) As a single price pool to those whose combination
included, in correct sequence, thefirst and third betting interests; but if
there are no such wagers, then

(D) As a single price pool to those whose combination
correctly selected thefirst-placebetting interest; but if thereareno such
wagers, then

(E) As a single price pool to those whose combination
included, in correct sequence, thesecond and third betting interests; but
if there are no such wagers, then

(F) As a single price pool to those whose combination
correctly selected the second-place betting interest; but if there are no
such wagers, then

(G) As a single price pool to those whose combination
correctly selected the third-place betting interest.

(2) Notwithstanding subsections (e) and (t) of this section,
on the last performance of a race meeting or a designated mandatory
payout performance, if thereareno wagersselecting thefinishers in the
order described in paragraph (1) of this subsection and there isacarry-
over, all first-half tickets are considered winners and the twin trifecta
pool for that performanceand any existing twin trifecta carryover shall
be distributed equally among them.

(3) Notwithstanding subsections (e) and (t) of this section,
on the last performance of a race meeting or a designated mandatory
payout performance, if there are no wagers selecting the finishers in
the order described in paragraph (1) of this subsection and there is no
carryover, thetwin trifectashall becanceled and theentiretwin trifecta
pool shall be refunded.

(t) Cap on Carryover.

(1) The twin trifecta carryover may be capped at a desig-
nated level approved by the executive secretary so that if, at the close
of any performance, theamount in the twin trifecta carryover equals or
exceeds the designated cap, the twin trifecta carryover will be frozen
until it is won or distributed under other provisionsof this section. Af-
ter the twin trifecta carryover is frozen, 50% of the twin trifecta pool
shall be distributed to winners of the first twin trifecta race using the
following precedence:

(A) As a single price pool to those whose combination
finished in correct sequence as the first three betting interests; but if
there are no such wagers, then

(B) As a single price pool to those whose combination
included, in correct sequence, thefirst two betting interests; but if there
are no such wagers, then

(C) As a single price pool to those whose combination
included, in correct sequence, thefirst and third betting interests; but if
there are no such wagers, then

(D) As a single price pool to those whose combination
correctly selected thefirst-placebetting interest; but if thereareno such
wagers, then

(E) As a single price pool to those whose combination
included, in correct sequence, thesecond and third betting interests; but
if there are no such wagers, then

(F) As a single price pool to those whose combination
correctly selected the second-place betting interest; but if there are no
such wagers, then

(G) As a single price pool to those whose combination
correctly selected the third-place betting interest; but if there are no
such wagers, then

(H) the twin trifecta shall be canceled and the entire
twin trifecta pool for that performance shall be refunded.

(2) After the twin trifecta carryover is frozen, exchange
tickets will be issued for tickets selecting the first three finishers of
the second twin trifecta race. The second-half twin trifecta pool shall
be distributed according to the following precedence, based upon the
official order of finish for the second twin trifecta race:
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(A) As a single price pool, including the carryover, to
those whose combination finished in correct sequence as the first three
betting interests; but if there are no such tickets, then

(B) The second-half twin trifecta pool for that perfor-
mance only shall be distributed in the following precedence:

(i) asasinglepricepool to thosewhosecombination
included, in correct sequence, thefirst two betting interests; but if there
are no such wagers, then

(ii) As a single price pool to those whose combina-
tion included, in correct sequence, the first and third betting interests;
but if there are no such wagers, then

(iii) As asinglepricepool to thosewhose combina-
tion correctly selected thefirst-placebetting interest; but if thereareno
such wagers, then

(iv) As a single price pool to those whose combina-
tion included, in correct sequence, the second and third betting inter-
ests; but if there are no such wagers, then

(v) As a single price pool to those whose combina-
tion correctly selected thesecond-placebetting interest; but if thereare
no such wagers, then

(vi) As a single price pool to those whose combina-
tion correctly selected the third-place betting interest; but if there are
no such wagers, then

(vii) As a single price pool to holders of valid ex-
change tickets; but if there are no such persons, then

(viii) Asasinglepricepool to holdersof outstanding
first-half winning tickets.

(u) The twin trifecta carryover shall be designated for manda-
tory payout on aspecified dateand performanceonly under thefollow-
ing circumstances:

(1) on written approval from theexecutivesecretary aspro-
vided in subsection (q) of this section;

(2) on written approval from the executive secretary when
there is a change in the carryover cap or when the twin trifecta is dis-
continued; and

(3) on the closing performance of the race meeting.

(v) If thetwin trifectacarryover must beheld over to thecorre-
sponding twin trifectapool of asubsequent racemeeting, thecarryover
shall be deposited in an interest-bearing account approved by the exec-
utive secretary. The twin trifecta carryover plus accrued interest shall
be carried over and added to the second-half twin trifecta pool of the
following race meeting on a date and performance designated by the
executive secretary.

(w) The association must obtain written approval from theex-
ecutive secretary concerning the scheduling and the amount of the cap
to be set on the carryover. Any changes to the approved twin trifecta
format require prior approval from the executive secretary.

§321.312. Pick (N).

(a) The pick (n) wager is not a parlay and has no connection
with or relation to the win, place, and show pools shown on the tote
board. All tickets on the pick (n) shall becalculated as aseparate pool.

(b) The association may select a distinctive name for the pick
(n), with the prior approval of the executive secretary.

(c) The pick (n) pari-mutuel pool consists of amounts con-
tributed for a selection to win only in each of six, seven, eight, nine,

or 10 races designated by the association. After designating the num-
ber of races comprising the pick (n), the association may not change
the number during arace meeting without prior written approval of the
executive secretary.

(d) A person purchasing a pick (n) ticket shall designate the
winning animal in each of the races comprising the pick (n). The as-
sociation shall issue to the purchaser of a pick (n) ticket a ticket that
reflects each of the purchaser’ s selections.

(e) A pick (n) ticket is a contract between the holder of the
ticket and the association and the ticket constitutes acceptance of this
section. The association, totalisator company, and the State of Texas
arenot liable to aperson for apick (n) ticket that isnot awinning ticket
under this section or for a pick (n) ticket that is not delivered.

(f) A coupled entry or mutuel field in a race that is part of the
pick (n) races shall race as a single betting interest for the purpose of
mutuel pool calculations and payoffs to the public.

(g) The pick (n) pool shall be distributed as provided by this
section. The net pool in the pick (n) pool is divided into a major pool
and a minor pool. The association may designate the major pool to
consist of either 75% or 50% of thenet amount wagered on thepick (n).
The remaining percentage constitutes the minor pool. The association
shall notify the executive secretary in writing before the beginning of
each race meeting of its designation regarding the division between
the major and minor pools. After designating the division between
the major and minor pools, an association may not changethe division
during a race meeting without prior written approval of the executive
secretary.

(h) The major pool shall be distributed among holders of pick
(n) tickets which correctly designate the winner in each of the races
comprising the pick (n).

(i) Except as otherwise provided by this section, the minor
pool shall be distributed to those ticket holders who failed to correctly
designate the winner in each of the races comprising the pick (n), but
who correctly selected thewinners in the most, but not all of, theraces
comprising the pick (n).

(j) If no ticket is sold that designates thewinner in each of the
racescomprising thepick (n), themajor pool shall becarried forward to
the next performance to be paid in the major pool of that performance.
Except as otherwise provided by this section, the major pool shall be
supplemented each performance by theamount added to thepool from
all previous performances’ major pools that have not been won in ac-
cordance with subsection (h) of this section.

(k) If a pick (n) ticket designates a selection and the selection
is scratched or otherwise prevented from racing, the favorite, as deter-
mined by the largest amount wagered in the win pool at the start of the
race, will be substituted for the nonstarting selection for all purposes,
including mutuel pool calculations and payoffs to the public. If there
are two or more identical favorites in the win pool, both favorites will
be substituted for the nonstarting selection.

(l) If a race in the pick (n) ends in a dead heat for first place,
all animals in the dead heat arewinners for purposesof calculating the
pick (n) pool.

(m) Except asotherwise provided by this subsection, if oneor
more races in the pick (n) are canceled or declared a "no race", the
amount contributed to the major pool for that performance shall be
added to the minor pool for that performance and distributed as an ex-
traamount in theminor pool to theholders of thetickets that designate
the most winners in the remaining races. All contributions to the ma-
jor pool from prior performances shall remain in the major pool, to be
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carried forward to the next performance to be paid in the major pool
for that performance. If the stewardsor racing judgescancel or declare
as a "no race" three or more of the races comprising a pick six, seven,
or eight, four or more of the races comprising the pick nine, or five or
more of the races comprising the pick 10, the pick (n) is canceled and
the association shall refund all pick (n) tickets. A person may not win
the major pool unless the person holds a pick (n) ticket that correctly
designatestheofficial winnersof all thescheduledracescomprising the
pick (n) for that performance. On the last performance of a race meet-
ing or on a designated mandatory payout performance, if one or two
races comprising the pick (n) are canceled or declared a "no race", the
major pool and the minor pool for that performanceshall be combined
with the prior performance major pool and be paid to those holders
of tickets who correctly designated the most winners of the remaining
races of the pick (n). If three or more racescomprising the pick (n) are
canceled or declared a "no race", the association shall refund all pick
(n) tickets and the prior performancemajor pool shall bedistributed in
accordance with subsection (o) of this section.

(n) If onthelast performanceof theracemeeting or onadesig-
nated mandatory payout performancethemajor pool isnot distributable
under subsection (h) of this section, the major pool and all money car-
ried forward into that pool from previous performances shall be com-
bined with the minor pool and distributed to the holders of tickets cor-
rectly designating themost, but not all, of theracescomprising thepick
(n) for that performance.

(o) If the final or designated mandatory payoff performance
is canceled or the major pool has not been distributed, the major pool
shall beescrowed by theassociation andthemajor pool plusall accrued
interest shall becarriedover andincludedin amajor pool offered on one
of thefirst five days of thenext subsequent race meeting or on the next
performance after theundistributed mandatory payout performance, as
approved by the executive secretary.

(p) Except for refundsrequired by thissection, apick (n) ticket
may not be sold, exchanged, or canceled after the close of wagering on
the first of the pick (n) races.

(q) A person may not disclose the number of tickets sold in
the pick (n) pool or the number or amount of tickets selecting winners
of the races comprising the pick (n) until the results of the last race
comprising the pick (n) areofficial. Thetotalisator equipment shall be
programmed or constructed to suppress the publication or printing of
any such information, except the total number of dollars wagered in
the pick (n), until the resultsof the last race comprising the pick (n) are
official.

§321.313. Select Three, Four, or Five.

(a) Theselect three, four, or five wager is not aparlay and has
no connection with or relation to the win, place, and show poolsshown
on the tote board.

(b) A select three, four, or five ticket is evidence of a binding
contract between the holder of the ticket and the association and the
ticket constitutes an acceptance of this section. The association may
select adistinctivenamefor theselect three, four, or five, with theprior
approval of the executive secretary.

(c) The select three, four, or five pari-mutuel pool consists of
amounts contributed for a selection to win only on each of three, four,
or five races designated by the association with the approval of the ex-
ecutive secretary. Each person purchasing a select three, four, or five
ticket shall designate the winning animal in each of the races compris-
ing the select three, four, or five.

(d) A coupled entry or mutuel field in arace that is part of the
select three, four, or five shall race as a single betting interest for the

purpose of the select three, four, or five pari-mutuel pool calculations
and payoffs to the public. If any part of a coupled entry or mutuel
field is a starter in a race, the entry or field selection remains as the
designated selection to win in that racefor the select three, four, or five
calculation, and the selection may not be deemed a scratch.

(e) Theselect three, four, or five pari-mutuel pool shall be dis-
tributed in accordancewith thissection. Onehundred percent of thenet
amount in the pari-mutuel pool subject to distribution among winning
ticket holders shall be distributed among the holders of pari-mutuel
ticketswhich correctly designatetheofficial winner in each of theraces
comprising the select three, four, or five.

(f) If no pari-mutuel ticket issold combining thewinnersof all
of the races comprising the select three, four, or five, 100% of the net
amount in the pari-mutuel pool shall be distributed among the holders
of pari-mutuel tickets which include the winners of the next highest
number of winners of the races the select three, four, or five.

(g) If no pari-mutuel ticket is sold that would requiredistribu-
tion of the select three, four, or five pool under subsections (e)-(f) of
this section, the association shall carry over all money wagered in the
select three, four, or five pool to the next consecutive select three, four,
or five pool.

(h) If the final day of a race meeting is canceled or the select
three, four, or five pool has not been distributed, the pool shall be es-
crowed by the association, and the pool plus all accrued interest shall
be carried over and added to the select three, four, or five pari-mutuel
pools in the following race meeting on a date and performance desig-
nated by the executive secretary.

(i) If one or two of the races comprising a select three is can-
celed, two or three of the races comprising a select four are canceled,
or three or four of the races comprising a select five are canceled, the
net amount of the pari-mutuel pool shall be distributed as provided in
subsections (f)-(g) of this section.

(j) If all of the races comprising the select three, four, or five
are canceled, the association shall refund the pari-mutuel tickets sold
on theselect three, four, or five on that day. The association shall carry
over the remaining amount in theselect three, four, or five pari-mutuel
pool to the next consecutive select three, four, or five pari-mutuel pool.

(k) If a selection on aselect three, four, or five ticket in one or
more of the races is scratched or determined by the stewards or racing
judgesto beanonstarter in therace, theactual favorite, asshown by the
largest amount wagered in the win pool at the time of the start of the
race, will be substituted for the nonstarting selection for all purposes,
including pool calculations and payoffs.

(l) In the event of a dead heat for win between two or more
animals in a select three, four, or five race, all the animals in the dead
heat for win shall be considered as winning animals in the race for the
purpose of calculating the pool.

(m) A pari-mutuel ticket for the select three, four, or five pool
may not be sold, exchanged, or canceled after the time of the closing
of wagering in the first of theracescomprising theselect three, four, or
five, except for refunds on select three, four, or five tickets as required
by subsection (j) of thissection. A person may not disclosethenumber
of tickets sold in the select three, four, or five pool or the number or
amount of tickets selecting winners of select three, four, or five races
until the stewards or racing judges have determined the last race com-
prising the select three, four, or five to be official.

§321.314. Superfecta.
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(a) The superfecta is not a parlay and has no connection with
or relation to the win, place, and show pools shown on the tote board.
All tickets on the superfecta shall be calculated as a separate pool.

(b) A person purchasing asuperfectaticket shall select thefour
animals that will finish first, second, third, and fourth in one race. The
pool shall be distributed only to the holders of tickets that select the
same order of finish as officially posted.

(c) If no superfecta ticket is sold for the winning combination,
the pool shall be distributed to the holders of tickets selecting the win,
place, and show finishers. If no ticket issold combining thewin, place,
and show finishers, thepool shall bedistributed to theholdersof tickets
selecting the win and place finishers. If no ticket is sold combining the
win and place finishers, the pool shall be distributed to the holders of
ticketsselecting thewinner. If less than four animalsfinish and therace
is declared official by the stewards or racing judges, the pool shall be
distributed to holdersof ticketsselecting thefinishing animals in order,
ignoring the balance of the selection.

(d) In the event of a dead heat, all superfecta tickets selecting
thecorrect order of finish, countingan animal in adead heat asfinishing
in either position dead heated, shall be winning tickets. The pool shall
be distributed as a place pool.

(e) If an animal is scratched in a superfecta race, a superfecta
ticket may not be exchanged. All tickets which include a scratched
animal shall be eliminated from further participation in the superfecta
pool and shall be refunded.

(f) If the superfecta pool cannot otherwise be distributed in
accordance with this section, the money in the superfecta pool shall
be carried forward to the next consecutive superfecta pool.

(g) A coupled entry or mutuel field may not start in a horse
race with superfecta wagering unless there are seven or more betting
interests.

(h) If fewer than seven horses of different betting interests
leave thepaddock for a race in which there is superfectawagering, the
association shall cancel the superfecta wager for that race and refund
the entire amount in the pool.

§321.315. Tri-Superfecta.
(a) The tri-superfecta is not a parlay and has no connection

with or relation to the win, place, or show pools on the tote board. All
tickets on the tri-superfecta shall be calculated as a separate pool.

(b) The tri-superfecta requires selection of the first three fin-
ishers, in exact order, in thefirst of two designated races. Each winning
ticket for thefirst tri-superfectaracemust beexchanged for afreeticket
on the second tri-superfecta race to remain eligible for the second-half
tri-superfecta pool. Such tickets may be exchanged only at designated
attended ticket windows before the start of the second tri-superfecta
race. Winning first-half tri-superfecta wagers will receive both an ex-
change and a monetary payout. Both of the designated tri-superfecta
races shall be included in one tri-superfecta pool.

(c) After wagering closesfor the first-half of the tri-superfecta
and commissions have been deducted from the pool, the net pool shall
then be divided equally into two separate pools: the first-half tri-super-
fecta pool and the second-half tri-superfecta pool.

(d) In the first tri-superfecta ace only, the first-half tri-super-
fecta pool shall be distributed according to the following precedence,
based upon the official order of finish for the first tri-superfecta race:

(1) As a single price pool to those whose combination fin-
ished in correct sequence asthe first threebetting interests; but if there
are no such wagers, then

(2) As a single price pool to those whose combination in-
cluded, in correct sequence, the first two betting interests; but if there
are no such wagers, then

(3) As a single price pool to those whose combination in-
cluded, in correct sequence, the first and third betting interests; but if
there are no such wagers, then

(4) As asingle pricepool to those whose combination cor-
rectly selected the first-place betting interest; but if there are no such
wagers, then

(5) As a single price pool to those whose combination in-
cluded, in correct sequence, the second and third betting interests; but
if there are no such wagers, then

(6) As asingle pricepool to those whose combination cor-
rectly selected thesecond-placebetting interest; but if thereareno such
wagers, then

(7) As asingle pricepool to those whose combination cor-
rectly selected the third-place betting interest; but if there are no such
wagers, then

(8) Thetri-superfectapool shall be canceled and the entire
pool shall be carried forward to the next consecutive performance and
combined with that performance’s second-half tri-superfecta pool.

(e) If no first-half tri-superfecta ticket selects the first three
finishers of that race in exact order, no exchange tickets for the sec-
ond-half tri-superfecta pool will be issued and the second-half tri-su-
perfecta pool shall be carried over and added to the tri-superfecta car-
ryover pool.

(f) A first-half tri-superfecta ticket that selects the first three
finishers of that race in exact order may be exchanged for a ticket se-
lecting the first four finishers of the second tri-superfecta race. The
second-half tri-superfectapool shall bedistributed according to thefol-
lowing precedence, based upon the official order of finish for the sec-
ond tri-superfecta race:

(1) As asingle price pool, including thecarryover, to those
whosecombination finished in correct sequenceasthefirst four betting
interests; but if there are no such tickets, then

(2) The second-half tri-superfecta pool for that contest
shall be carried forward to the next consecutive performance and shall
be combined with that performance’s second-half tri-superfecta pool.

(g) If a winning first-half tri-superfecta ticket is not presented
for cashing and exchange before the start of the second tri-superfecta
race, the ticket holder may collect the monetary value associated with
the first-half tri-superfecta pool but forfeitsall right to adistribution of
the second-half tri-superfecta pool.

(h) If fewer than six horses of different betting interests leave
the paddock for the first tri-superfecta race or fewer than six grey-
hounds start thefirst tri-superfecta race, thetri-superfectacontest shall
becanceled and theentiretri-superfectapool for that performanceshall
be refunded.

(i) Before the running of the first tri-superfecta race, if due to
a scratch the second tri-superfecta race has fewer than seven horses of
different betting interests or fewer than seven greyhounds of different
betting interests, the tri-superfecta shall be canceled and the entire tri-
superfecta pool for that performance shall be refunded.

(j) After the running of the first tri-superfecta race, if due to a
late scratch, the second tri-superfecta race has fewer than seven horses
of different betting interests that start or has fewer than seven grey-
hounds of different betting interests that start, all exchange tickets and
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outstandingfirst-half winningticketsshall beentitledto thesecond-half
tri-superfecta pool for that performance as a single price pool, but not
the tri-superfecta carryover.

(k) Coupled entriesandmutuel fieldsmay not bepermitted in a
tri-superfectahorsecontest unlesstherearesix or morebetting interests
in the first race and seven or more betting interests in the second race.
Coupled entries or mutuel fields in a tri-superfecta race shall race as a
single betting interest for the purpose of mutuel pool calculations and
payout to the public.

(l) If a betting interest in the first tri-superfecta race is
scratched, all tri-superfecta wagers including the scratched betting
interest shall be refunded.

(m) If a betting interest in the second tri-superfecta race is
scratched, an announcement concerning the scratch shall be made and
a reasonable amount of time shall be provided to exchange tickets that
include the scratched betting interest.

(n) If there is a dead heat or multiple dead heats in either the
first or second tri-superfectarace, all tri-superfectawagersselecting the
correct order of finish, counting a betting interest involved in a dead
heat as finishing in any dead-heated position, shall be a winner. In the
case of a dead heat occurring in:

(1) the first tri-superfecta race, the payout shall be calcu-
lated as a profit split; and

(2) the second tri-superfecta race, the payout shall be cal-
culated as a single price pool.

(o) If either of thetri-superfectaracesare canceled prior to the
first tri-superfecta race, or if the first tri-superfectarace isdeclared "no
contest", the entire tri-superfecta pool for that performance shall be
refunded and the second-half pool shall be canceled.

(p) If thesecond tri-superfectarace iscanceled or declared "no
contest" on a:

(1) non-designated mandatory payout performance, all ex-
change tickets and outstanding first-half winning tri-superfecta tickets
shall be entitled to the net tri-superfecta pool for that performance as
a single price pool, but not the tri-superfecta carryover. If there are no
such tickets, the net tri-superfectapool shall becarried over to the next
consecutive performance and combined with that performance’s sec-
ond-half tri-superfecta pool; and

(2) designated mandatory payout performance, all ex-
change tickets and outstanding first-half winning tri-superfecta tickets
as determined by subsection (s) of this section shall be entitled to
the net tri-superfecta pool for that performance and the tri-superfecta
carryover as a single price pool.

(q) An association may fileawritten request for permission to
distribute the tri-superfecta carryover on a specific performance with
the executive secretary. The request must contain justification for the
distribution, an explanation of the benefit to be derived, and the in-
tended date and performance for the distribution.

(r) Notwithstanding subsections (f) and (t) of this section, on
the last performance of a race meeting or on a designated mandatory
payout performance, the following precedence will be followed in de-
termining winning tickets for the second-half of the tri-superfecta:

(1) As a single price pool to those whose combination fin-
ished in correct sequence as the first four betting interests; but if there
are no such wagers, then

(2) As a single price pool to those whose combination in-
cluded, in correct sequence, the first threebetting interests; but if there
are no such wagers, then

(3) As a single price pool to those whose combination in-
cluded, in correct sequence, the first two betting interests; but if there
are no such wagers, then

(4) As asingle pricepool to those whose combination cor-
rectly selected the first-place betting interest; but if there are no such
wagers, then

(5) As a single price pool to those whose combination in-
cluded, in correct sequence, the second-place betting interests; but if
there are no such wagers, then

(6) As asingle pricepool to those whose combination cor-
rectly selected the third-place betting interest; but if there are no such
wagers, then

(7) As asingle pricepool to those whose combination cor-
rectly selected the fourth-place betting interest; but if thereareno such
wagers, then

(8) Asasinglepricepool to holdersof valid exchangetick-
ets; but if there are no such persons, then

(9) As a single price pool to holders of outstanding first-
half winning tickets.

(s) Distribution on Mandatory Payout.

(1) Notwithstanding subsections (e) and (t) of this section,
on the last performanceof aracemeet or adesignated mandatory pay-
out performance, exchange tickets will be issued for those combina-
tionsselecting thegreatest number of betting interestsin thefirst tri-su-
perfecta race in the following order:

(A) As a single price pool to those whose combination
finished in correct sequence as the first three betting interests; but if
there are no such wagers, then

(B) As a single price pool to those whose combination
included, in correct sequence, thefirst two betting interests; but if there
are no such wagers, then

(C) As a single price pool to those whose combination
included, in correct sequence, thefirst and third betting interests; but if
there are no such wagers, then

(D) As a single price pool to those whose combination
correctly selected thefirst-placebetting interest; but if thereareno such
wagers, then

(E) As a single price pool to those whose combination
included, in correct sequence, thesecond and third betting interests; but
if there are no such wagers, then

(F) As a single price pool to those whose combination
correctly selected the second-place betting interest; but if there are no
such wagers, then

(G) As a single price pool to those whose combination
correctly selected the third-place betting interest.

(2) Notwithstanding subsections (e) and (t) of this section,
on the last performance of a race meeting or a designated mandatory
payout performance, if thereareno wagersselecting thefinishers in the
order described in paragraph (1) of this subsection and there isacarry-
over, all first-half tickets are considered winners and the tri-superfecta
pool for that performance and thetri-superfectacarryover shall be dis-
tributed equally among them.
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(3) Notwithstanding subsections (e) and (t) of this section,
on the last performance of a race meeting or a designated mandatory
payout performance, if thereareno wagersselecting thefinishers in the
order described in paragraph (1) of this subsection and there is no car-
ryover, thetri-superfectashall becanceled and theentire tri-superfecta
pool shall be refunded.

(t) Cap on Carryover.

(1) The tri-superfecta carryover may be capped at a desig-
nated level approved by theexecutivesecretary so that if, at thecloseof
any performance, the amount in the tri-superfecta carryover equals or
exceeds the designated cap, the tri-superfecta carryover will be frozen
until it is won or distributed under other provisions of this section. Af-
ter the tri-superfectacarryover is frozen, 50% of thetri-superfecta pool
shall be distributed to winners of the first tri-superfecta contest using
the following precedence:

(A) As a single price pool to those whose combination
finished in correct sequence as the first three betting interests; but if
there are no such wagers, then

(B) As a single price pool to those whose combination
included, in correct sequence, thefirst two betting interests; but if there
are no such wagers, then

(C) As a single price pool to those whose combination
included, in correct sequence, the first and third betting interests; but if
there are no such wagers, then

(D) As a single price pool to those whose combination
correctly selected thefirst-placebetting interest; but if thereareno such
wagers, then

(E) As a single price pool to those whose combination
included, in correct sequence, thesecond and third betting interests; but
if there are no such wagers, then

(F) As a single price pool to those whose combination
correctly selected the second-place betting interest; but if there are no
such wagers, then

(G) As a single price pool to those whose combination
correctly selected the third-place betting interest; but if there are no
such wagers, then

(H) the tri-superfecta shall be canceled and the entire
tri-superfecta pool for that performance shall be refunded.

(2) After the tri-superfecta carryover is frozen, exchange
tickets will be issued for tickets selecting the first four finishers of the
second tri-superfecta race. The second-half tri-superfecta pool shall
be distributed according to the following precedence, based upon the
official order of finish for the second tri-superfecta race:

(A) As a single price pool, including the carryover, to
those whose combination finished in correct sequence as the first four
betting interests; but if there are no such tickets, then

(B) The second-half tri-superfecta pool for that perfor-
mance only shall be distributed in the following precedence:

(i) As a single price pool to those whose combina-
tion included, in correct sequence, the first three betting interests; but
if there are no such wagers, then

(ii) As a single price pool to those whose combina-
tion included, in correct sequence, the first two betting interests; but if
there are no such wagers, then

(iii) As asinglepricepool to thosewhose combina-
tion correctly selected thefirst-placebetting interest; but if thereareno
such wagers, then

(iv) As a single price pool to those whose combina-
tion included, in correct sequence, the second-place betting interests;
but if there are no such wagers, then

(v) As a single price pool to those whose combina-
tion correctly selected the third-place betting interest; but if there are
no such wagers, then

(vi) As a single price pool to those whose combina-
tion correctly selected the fourth-place betting interest; but if there are
no such wagers, then

(vii) As a single price pool to holders of valid ex-
change tickets; but if there are no such persons, then

(viii) Asasinglepricepool to holdersof outstanding
first-half winning tickets.

(u) Thetri-superfectacarryover shall bedesignated for manda-
tory payout on aspecified dateand performanceonly under thefollow-
ing circumstances:

(1) on written approval from theexecutivesecretary aspro-
vided in subsection (q) of this section;

(2) on written approval from the executive secretary when
there is achange in the carryover cap or when the tri-superfecta is dis-
continued; and

(3) on the last performance of the race meeting.

(v) If the tri-superfectacarryover must beheld over to the cor-
responding tri-superfectapool of asubsequent racemeeting, thecarry-
over shall be deposited in an interest-bearing account approved by the
executive secretary. The tri-superfecta carryover plus accrued inter-
est shall be carried forward and added to thesecond-half tri-superfecta
pool of the following race meeting on a date and performance desig-
nated by the executive secretary.

(w) The association must obtain written approval from theex-
ecutive secretary concerning the scheduling and the amount of the cap
to be set on the carryover. Any changes to the approved tri-superfecta
format require prior approval from the executive secretary.

§321.316. Odd-Even.
(a) The odd-even is not a parlay and has no connection with

or relation to the win, place, and show pools shown on the tote board.
The odd-even is a separate pool and shall be calculated as a win pool.

(b) A person purchasing an odd-even ticket shall designate
"odd" or "even". An "odd" ticket represents a wager on each race an-
imal with an odd number as listed in the official program. An "even"
ticket represents a wager on each race animal with an even number as
listed in the official program.

(c) If the race animal finishing first has an odd program num-
ber, the odd-even pool shall bedistributed to the holders of ticketsdes-
ignating odd. If the race animal finishing first has an even program
number, theodd-even pool shall be distributed to theholders of tickets
designating even.

(d) Except as otherwise provided by this subsection, if after
wagering has begun an animal entered in an odd-even race is scratched
or otherwiseprevented from racing, therewill be no refund. Theasso-
ciation, with the approval of thestewards or racing judges, may cancel
the odd-even pool and refund all money in the pool if there are less
than three odd program number race animals or less than three even
program number race animals participating in a race.
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(e) Except as otherwise provided in this subsection, if a race
ends in a dead heat for first place between a race animal with an odd
program number and a race animal with an even program number, the
program number of the third place finishing animal will determine the
winners of the odd-even pool. If there is a dead heat for third place
between a race animal with an odd program number and a race animal
with an even program number, the program number of the fifth place
finishing animal will determine the winners of the odd-even pool. If
a race ends a dead heat for first place between three race animals, the
type of program number of the majority of the animals involved in the
dead heat will determine the winners of the odd-even pool.

§321.317. Prevention of Start.

Except asotherwiseprovided by theserules, if adoor in astarting gate
or box fails to open simultaneously with the other doors, thereby pre-
venting ahorseor greyhound fromobtaining afair start whenthestarter
dispatchesthefield, that animal isconsidered scratched for pari-mutuel
purposes only and all wagers made on that animal shall be refunded.

§321.318. Special Wager.

(a) Special wager authorized.

(1) Subject to theprior approval of theCommission, an as-
sociation may offer a special wager in any form of wager authorized
by the Rules. All applicable laws and rules that apply to the form of
wager selected for the special wager apply to the special wager.

(2) A special wager must be based on the outcome of a
race or races and comply with the definition of pari-mutuel wagering
as defined by the Act, §1.03(18). The wager must be based on the
performance of a specific race animal or animals in a race or races.

(3) All tickets on a special wager shall be calculated as a
separate pool. If a special wager uses a point system to determine the
winning tickets, thestewards or racing judges are responsible for certi-
fying theaccuracy of thepoint totalsfor purposesof payoff calculations
and pool distribution. The use of any point system must be based on
objective criteria.

(b) Approval of special wager.

(1) To offer aspecial wager, an association must fileawrit-
ten request with the executive secretary. The request must be filed no
later than the 30th day before the day on which the Commission is to
consider the request.

(2) The request must state:

(A) the name of the wager;

(B) the type of wagering pool to be used;

(C) the method by which winning tickets will be deter-
mined; and

(D) the method for addressing dead heats, no contest
races, scratches, jockey changes, coupled entries, prevention of start,
and disqualifications.

(3) After reviewing the request, the executive secretary
may request additional information regarding the special wager.

(4) If theCommission determinestheproposed special wa-
ger will be offered in a manner that complies with the Rules and that
is consistent with maintaining the integrity of pari-mutuel wagering,
theCommission may approvetherequest. TheCommission may place
reasonable conditions on the approval of the special wager. The Com-
mission has sole discretion to approve or disapprove requests for spe-
cial wagers.

(5) The executive secretary shall notify the association of
the Commission’sdecision regarding therequest no later than the fifth
day after the Commission’s decision.

(c) Notice of special wager.

(1) An association shall publish notice of a special wager
that is approved in its program at least 14 days before the first day
the special wager will be offered. If the wager is to be offered during
the first 14 days of a live race meeting, the association shall publish
notice of the special wager in the program for every race day in the
race meeting before the day the special wager is to be offered.

(2) The association shall post in a prominent place in the
grandstand of the racetrack a full description of the special wager, in-
cluding all information described in subsection (b)(2) of this section
and any conditions imposed by the Commission.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 22,

2000.

TRD-200009019
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
SUBCHAPTER D. SIMULCAST WAGERING
The Texas Racing Commission proposes new §§321.401,
321.403, 321.405, 321.407, 321.409, 321.411, 321.413,
321.415, 321.417, 321.419, and 321.421, relating to gen-
eral provisions for simulcast wagering; §§321.451, 321.453,
321.455, 321.457, 321.459, and 321.461, relating to common
pool wagering; and §§321.501, 321.503, 321.505, 321.507, and
§321.509 relating to simulcasting at horse racetracks.

The new rules set forth the association requirements for receiv-
ing and sending simulcast signals, specify the duties and respon-
sibilities of the association’s mutuel and totalisator employees,
and clarify the procedures for emergencies and for establishing
and distributing common pools. The new rules also require the
associations to negotiate with horsemen in all simulcasting mat-
ters and establish procedures for the allocation of purses and
Texas-bred funds.

The proposal also incorporates a policy change to permit non-
profit county fair racetracks, i.e. Class 3 and Class 4 racetrack
to offer simulcast races for wagering at times other than when
the track is offering live racing. This change, in §321.507, is
the result of a rulemaking petition filed by Gillespie County Fair
and Festivals Assn., the state’s only licensed Class 3 racetrack.
There are no licensed Class 4 racetracks. To ensure complete
control over simulcasting by Class 3 and Class 4 racetracks, the
Commission incorporated into new §321.507 several restrictions
which will prevent a proliferation of inexperienced and unqualified
operators seeking to simulcast extensively without conducting a
quality live racing program.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five-year period
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the rules are in effect there are no fiscal implications for local
government as a result of enforcing the proposals. There will
be fiscal implications for state government. A Class 3 or 4 race-
track that conducts simulcasting during periods when there is no
live racing will be required to pay a fee to the Commission to off-
set the costs of regulating the simulcasting. Further, wagering
on simulcast races will generate revenue for the state treasury
through the 1 cent pari-mutuel tax on each dollar wagered.

Ms. Flowerday has also determined that for each of the first
five years the rules are in effect the public benefit will be that
pari-mutuel wagering will be strictly regulated, the patrons will
be protected, the rules will be consistent with the current tech-
nology, non-profit fair racetracks will have increased viability, wa-
gering opportunities for Texas patrons will increase, purse pay-
outs to the owners and trainers of horses racing at the affected
Class 3 or 4 racetracks will increase, revenue for the Texas-bred
incentive programs will increase, the distribution of the simul-
cast races conducted at other Texas racetracks will increase, and
funds generated from wagering for the use of the owners, train-
ers, and breeders of race animals will be distributed fairly and
accurately.

There will be fiscal implications for Class 3 or 4 racetracks that
elect to conduct simulcasting during periods when there is no live
racing. The racetracks will incur costs associated with provid-
ing the simulcasting, but the racetracks will also earn profit from
the wagers made on the simulcasting. Any Texas racetrack that
sends a simulcast to the Class 3 or 4 racetrack will also earn rev-
enue from the sale of that signal. In addition, the simulcasting will
generate money for purses to be paid to horse owners and train-
ers during the live racing. The simulcasting will also generate
revenue for the owners and breeders of accredited Texas-bred
horses. If the racetrack elects to simulcast greyhound races, the
owners and trainers of greyhounds racing at Texas greyhound
racetracks will receive purse funds generated from the simul-
casting. The exact amount of the costs, profits, purse money,
and Texas-bred incentive funds generated from the simulcasting
cannot be determined at this time because it will depend entirely
on the amount of money wagered on the simulcasts.

There will be no new anticipated economic cost to an individual
required to comply with the new rules as proposed.

According to oral testimony from representatives of Gillespie
County Fair and Festivals Assn., this rule change to permit
increased simulcasting at non-profit fair racetracks is necessary
to permit the racetrack to continue to operate and to fund its
annual scholarships for local students. The continuation of
Gillespie County Fair’s live horse racing operations will ensure
all the attendant benefits to the state’s agricultural, horse
breeding, and horse training industries. As stated earlier, if an
affected Class 3 or 4 racetrack offers simulcast greyhound races
for wagering, the proposal will enhance the state’s greyhound
breeding and training industries.

Comments on the proposal may be submitted on or before
February 15, 2001, to Judith Kennison, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

DIVISION 1. GENERAL PROVISIONS
16 TAC §§321.401, 321.403, 321.405, 321.407, 321.409,
321.411, 321.413, 321.415, 321.417, 321.419, 321.421

The new sections are proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt

rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.021, which authorizes the Commis-
sion to regulate all aspects of racing in this state; §6.06, which
authorizes the Commission to adopt rules on all matters relat-
ing to the operation of racetracks; §11.01, which authorizes the
Commission to adopt rules to regulate pari-mutuel wagering; and
§11.011 which authorizes the Commission to adopt rules to reg-
ulate pari-mutuel wagering on simulcast races.

The proposal implements Texas Civil Statutes, Article 179e.

§321.401. Purpose.

The Commission findsthat, although wagering on simulcast races pro-
vides additional revenue for the state treasury, the primary advantage
of wagering on simulcast races is theadditional revenueit provides for
purses for live races conducted in this state. The Commission further
finds it is in the public interest to encourage live racing, which pro-
motes economic development in a variety of racing-related industries.
Therefore, it is the Commission’s intent to adopt and enforce rules re-
lating to simulcast wagering in amanner that will encourageliveracing
and enhancethehorsebreeding, owning, andtraining industriesandthe
greyhound breeding, owning, and training industries.

§321.403. Simulcasting License.

(a) A license to operate a pari-mutuel racetrack in this state
held by an association that hasbeen granted live race dates includes as
apart of itsprivilegestheprivilegeof conducting pari-mutuel wagering
on simulcast racesand to simulcast racesconducted by theassociation.
The conducting of pari-mutuel wagering on simulcast races and the
simulcasting of races conducted by the association is subject to the
approval of the executive secretary.

(b) Theapproval of any particular simulcasting or wagering on
particular simulcast races or programs is not binding on the executive
secretary for other requests for approval of simulcasting or wagering
on simulcast races or programs.

§321.405. Approval Of Exporting Simulcast Races.

(a) An association that wishes to serve as an exporting race-
track shall submit the form of its contract as an exporting racetrack to
the executive secretary for approval.

(b) If the association changes the form of the contract, the as-
sociation shall submit the changed version of theform to the executive
secretary for approval.

(c) If an association enters into acontract asan exporting race-
track that differs from the form approved by the executive secretary
with respect to its responsibilities asa host racetrack under these rules,
theassociation shall immediately notify theexecutivesecretary in writ-
ing.

(d) After the association has entered into a contract to export
itsraces, theassociation shall fi learequest for approval of theexport to
theexecutivesecretary on aform prescribed by theexecutivesecretary.
A request for approval to export must be filed before post time of the
first race covered by the request.

§321.407. Approval Of Wagering On Simulcast Import Races.

(a) To receive approval to conduct pari-mutuel wagering on
a simulcast import, an association must file a request for approval to
import to the executive secretary on aform prescribed by theexecutive
secretary. A request for approval to import asimulcast must be filed at
least three days before the first simulcast race covered by the request.

(b) Theexecutivesecretary may approvearequest for approval
to import asimulcast, subject to rescission of theapproval by theCom-
mission at its next regular meeting.
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(c) Theexecutivesecretary may require theassociation to sub-
mit additional information if theexecutivesecretary determinesthead-
ditional information is necessary to effectively evaluate the request.

(d) In considering whether or not to approve a request for ap-
proval to import a simulcast, the executive secretary shall consider:

(1) the financial stability of the association and the effect
simulcasting will have on the economic viability of the association;

(2) the operating experience of the association;

(3) the regulatory compliance and conduct of the associa-
tion;

(4) the impact of the association’s proposed simulcasting
on purses at the association’s racetrack; and

(5) the public interest that will be served by the simulcast-
ing.

(e) An association may not conduct pari-mutuel wagering on
a simulcast import in placeof aregularly scheduled live race, except as
authorized by the executive secretary.

§321.409. Simulcasting Contract.

All contracts executed by an association regarding simulcasting are
subject to inspection by the executive secretary. An association shall
maintain each contract regarding simulcasting for at least one year af-
ter the end of the term of the contract. An association must provide a
copy of the contract to the executive secretary on request.

§321.411. Public Address System.

An association that conducts pari-mutuel wagering on a simulcast im-
port must have a public address system in place that is:

(1) accessible to the mutuel manager from the mutuel de-
partment work area; and

(2) capable of being heard in all areas where the patrons
may view a simulcast race.

§321.413. Duties Of Guest Racetrack.

(a) An association that conducts pari-mutuel wagering on a
simulcast import acts as a guest racetrack on those dates. The guest
racetrack shall:

(1) provide adequate communication facilities, enabling
pari-mutuel data transmissions and data communications between
totalisator systems of the host racetrack and the guest racetrack;

(2) if the guest racetrack participates in common pools,
provide a direct telephone line and a facsimile machine, or other
means approved by the executive secretary, located in the mutuel
area to transmit information to the host racetrack in case of a system
failure; and

(3) display the audio and video signals of the races being
simulcast to the patrons.

(b) After eachsimulcast performance, theguest racetrack shall
provide the reports of its pari-mutuel operations required by Subchap-
ters A and B of this chapter.

§321.415. Duties Of Host Racetrack.

(a) An association that exports races conducted by the associ-
ation acts as a host racetrack on the dates the races are conducted and
exported.

(b) A host racetrack is responsiblefor thecontent of thesimul-
cast and shall use reasonable effort to present a simulcast which offers

the viewersan exemplary depiction of the performance, aperiodic dis-
play of wagering information, and continuity of programming between
racing events.

(c) Thehost racetrack shall providetransmission equipment of
acceptable broadcast quality that does not interfere with the closed cir-
cuit TV system of theguest racetrack. Thehost racetrack must transmit
and receive wagering information via a data circuit. If the host race-
track plans to form common pools, the racetrack shall provide a direct
telephonelineand afacsimilemachine, or other meansapproved by the
executive secretary, located in the mutuel area to receive information
from the guest racetracks in case of a system failure.

(d) Unless otherwise permitted by the executive secretary, a
simulcast must contain in its video content:

(1) the date;

(2) a digital display of the actual time of day at the host
racetrack;

(3) the name of the host racetrack;

(4) the number of the race being displayed; and

(5) any other relevant information available to patrons at
the host racetrack.

(e) At least 15 minutes before post time for the first race, the
host racetrack must betransmitting itssignal to ensureproper operation
of the transmission system.

§321.417. Emergency Procedures.
(a) If an association is unable to establish or to maintain the

audio or video signal from a host racetrack, the association shall im-
mediately notify thehost racetrack of the lost signal and may continue
to accept wagers for 30 minutes while attempting to establish the sig-
nal.

(b) If after 30 minutes the audio or video signal cannot be es-
tablished the association may continue to accept wagers on the signal
provided:

(1) the mutuel manager makes an announcement to the
public informing them that due to technical difficulties the audio or
video signal has been lost;

(2) the association transmits the odds on the affected race
to the video department to be displayed to the patrons; and

(3) the totalisator operator locks all wagering on the af-
fected race at zero minutes to post to ensure the integrity and transfer
of the wagering pools.

(c) If the host racetrack loses the ability to transmit the audio
or video signal, the host racetrack:

(1) shall notify all guest racetracksof thetechnical difficul-
ties being experienced;

(2) may continue to accept wagers from the guest race-
tracks on that day’s races; and

(3) may not accept wagers from the guest racetracks
for subsequent race days until the technical difficulties have been
corrected.

§321.419. Simulcasting Officials.
Themutuel manager shall bepresent on association groundsat all times
that the association is conducting pari-mutuel wagers on a simulcast
import. The mutuel manager shall:

(1) before wagering is opened, proof the pools and entries
available for wagering for accuracy;
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(2) advise the wagering public via the public address sys-
tem of all matters required to be announced by the Rules;

(3) make decisions on common pooling issues;

(4) be responsible for the integrity of the pools wagered at
the association’s racetrack facilities; and

(5) notify the pari-mutuel auditor of any problems occur-
ring during simulcast wagering.

§321.421. Stop Betting Command.

(a) The totalisator operator shall ensure the auto-lock feature
on the totalisator system is engaged at all times the totalisator system
is operating. If the stop betting command from a host racetrack is not
received, thetotalisator operator shall issuethe"stop betting" command
and lock all wagering on the race at that location.

(b) Theassociation’smutuel manager and thetotalisator oper-
ator are responsible for ensuring that all wagering stopsat that location
when the "stop betting" command is issued from the host racetrack.

(c) If the link between the totalisator systems at the host and
guest racetracks is lost, the totalisator operator at the guest racetrack
shall lock all pools at the guest racetrack at zero minutes to post.

(d) An association may not permit awager to be accepted or a
ticket to becancelled after the"stop betting" command hasbeen issued.

(e) If awager isaccepted after the"stop betting" command has
been issued:

(1) themutuel manager, beforetheraceisdeclared official,
shall inform thepari-mutuel auditor that awager wasaccepted after the
"stop betting" command was issued; and

(2) the mutuel manager shall decide to either:

(A) refund the wagers accepted after the "stop betting"
command was issued, or

(B) to refund all the wagers made on the race.

(f) A wager accepted after the "stop betting" command is is-
sued is not considered a valid wager.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 22,

2000.

TRD-200009021
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
DIVISION 2. COMMON POOL WAGERING
16 TAC §§321.451, 321.453, 321.455, 321.457, 321.459,
321.461

The new sections are proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.021, which authorizes the Commis-
sion to regulate all aspects of racing in this state; §6.06, which

authorizes the Commission to adopt rules on all matters relat-
ing to the operation of racetracks; §11.01, which authorizes the
Commission to adopt rules to regulate pari-mutuel wagering; and
§11.011 which authorizes the Commission to adopt rules to reg-
ulate pari-mutuel wagering on simulcast races.

The proposal implements Texas Civil Statutes, Article 179e.

§321.451. General Provisions.

(a) With the prior approval of the executive secretary, pari-
mutuel pools offered by an association that is participating in a simul-
cast may be combined with corresponding wagering pools offered by
the other racetracks participating in the simulcast to form a common
pool.

(b) An association participating in a common pool must in-
clude in the simulcast contract:

(1) the take out rates;

(2) public payout rates;

(3) contact names and phone numbers; and

(4) settlement arrangements for liabilities incurred.

(c) The content and format of the visual display of racing and
wagering information at facilitiesin other racing jurisdictions in the in-
terstatecommon poolsneed not beidentical to theinformation required
to be displayed under the Rules.

§321.453. Formation Of Common Pool.

(a) An association shall transmit wagering data through
a method authorized by this subsection, in the following order of
preference:

(1) via a data circuit or frame relay;

(2) via facsimile; or

(3) by voice.

(b) Except as otherwise provided by this subsection, the odds
and prices for a common pool shall be calculated in accordance with
the laws and rules of the jurisdiction in which the host racetrack is
located. In determining the amount distributable to the wagerers, the
total takeout required in the jurisdiction in which the host racetrack is
located shall be used. If the association desires, the association may
use the net pool pricing method for determining the payoff prices.

(c) An association shall ensure that the necessary records are
maintained regarding theamountswagered at its racetrack for account-
ing, auditing, and reporting purposes.

§321.455. Distribution Of Common Pool.

(a) For purposes of pool calculations, a wager is considered
made at the place at which the pool originates.

(b) Thepayoff attributable to the association shall bebased on
the actual winnings indicated by the totalisator system.

(c) The total takeout applicable to the wagers received in this
statefor acommonpool shall bedistributed in accordancewith theAct.
A gain or loss caused by a difference in takeout totals shall be part of
the association’s revenue or expense from the interstate simulcast.

(d) A surcharge or other withholding other than the takeout
authorized by law shall beapplied only in thejurisdiction imposing the
surcharge or withholding.

§321.457. Breakage.

Breakage calculation is determined by the host racetrack.
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§321.459. Manual Merge.

(a) If the guest racetrack’s totalisator system fails to ade-
quately transmit wagering data to the host racetrack, the host racetrack
shall manually merge the pools if a manual merge will not endanger
the pools at the host racetrack and the host racetrack permits a manual
merge.

(b) To mergethe pools manually, the guest racetrack’smutuel
manager shall send the host racetrack a facsimile containing the total
amount in the pool, the total dollars on winning wagers, and the total
dollars on losing wagers. When the manual merge is complete, for
purposes of declaring the race official, the totalisator operator at the
host racetrack shall notify:

(1) the stewards or racing judges at the host racetrack; and

(2) the presiding steward or racing judge, or the highest
ranking mutuel official if thesteward or judgeisnot on the grounds, at
the guest racetrack.

§321.461. Failure To Merge.

(a) Except asotherwiseprovided by this section, if it becomes
impossibletosuccessfully mergeaguest racetrack’swagersin thecom-
mon pool via data circuit or manual merge, the mutuel manager shall:

(1) refund the pools not successfully merged after an-
nouncing to the public that the pools were not merged successfully
and the pools will be refunded ; or

(2) pay the winning wagerers based on the prices estab-
lished at the host racetrack.

(b) The mutuel manager shall report the failure to merge any
common pool to thepari-mutuel auditor. Thereport must be on aform
prescribed by the executive secretary and be filed no later than the day
after the date the common pool failed to merge.

(c) A contract for common poolsentered into by anassociation
asahost racetrack must contain aprovision stating that the association
is not liable if a guest racetrack’s wagers are not accepted into a com-
mon pool if:

(1) it becomesimpossibleto successfully mergethewagers
placed in another state in the common pool; or

(2) themutuel manager determinesthat attempting to trans-
fer pool data from theguest racetrack will endanger thecommon pool.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 22,

2000.

TRD-200009022
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
DIVISION 3. SIMULCASTING AT HORSE
RACETRACKS
16 TAC §§321.501, 321.503, 321.505, 321.507, 321.509

The new sections are proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.021, which authorizes the Commis-
sion to regulate all aspects of racing in this state; §6.06, which
authorizes the Commission to adopt rules on all matters relat-
ing to the operation of racetracks; §11.01, which authorizes the
Commission to adopt rules to regulate pari-mutuel wagering; and
§11.011 which authorizes the Commission to adopt rules to reg-
ulate pari-mutuel wagering on simulcast races.

The proposal implements Texas Civil Statutes, Article 179e.

§321.501. Negotiation with Horsemen.
(a) Except asotherwiseprovided by thissubsection, an associ-

ation shall negotiate with the officially recognized horsemen’s organ-
ization in this state regarding all simulcasting. An association and the
officially recognized horsemen’s organization may not agree to an al-
location of simulcast revenue to purses that differs from §321.503 of
this title (relating to Purses.)

(b) If after a good faith effort the association and the organ-
ization cannot reach an agreement on simulcasting, either party may
petition the Commission to decide the issues in dispute. The decision
of the Commission is binding on all parties.

§321.503. Purses.
(a) To beapproved by theexecutivesecretary, an association’s

request for approval to import a simulcast must allocate for purses as
follows:

(1) for a same species simulcast, as provided by the Act,
§6.08; and

(2) for across-speciessimulcast, asprovided in thecontract
with the officially recognized horsemen’s organization.

(b) To beapproved by theexecutivesecretary, an association’s
request for approval to export a simulcast must allocate 37.0% for
purses from the simulcast fee charged to the guest racetrack.

(c) An association shall distribute thefunds derived for purses
from a simulcast during the 12-month period immediately following
the simulcast.

§321.505. Allocation of Purses and Funds for Texas Bred Incentive
Programs.

(a) Purses.

(1) An association shall recommend the percentages by
which it will divide the purse revenue generated from simulcasting
among the various breeds of horses. The percentages are subject to
the approval of the Commission.

(2) Before recommending the percentages, the association
shall receive information from the organizations recognized by the
Commission or in the Act as representatives of horse owners, trainers,
and/or breeders.

(3) When requesting Commission approval of the percent-
ages, theassociation shall present studies, statistics, or other documen-
tation to support its proposed allocation of funds.

(b) Texas Bred Incentive Program Funds.

(1) The Commission shall determine the percentages by
which Texas Bred Incentive Program funds generated from simulcast-
ing are divided among the various breeds of horses.

(2) Before determining the percentages, the Commission
shall receive information from the official breed registries designated
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in the Act and the associations. In determining the percentages the
Commission shall consider the effect of the proposed percentages on
the state’s agricultural horse breeding and horse training industry.

§321.507. Priority of Signals.
(a) Class1 and Class2 Racetracks. A Class1 or Class 2 race-

track may offer pari-mutuel wagering on arace simulcast from another
jurisdiction, subject to theapproval of theexecutivesecretary, provided
the Class 1 or Class2 racetrack also offersall available simulcast races
originating in Texas on that day.

(b) Class3 and Class 4 Racetracks. A Class3 or Class4 race-
track may conduct pari-mutuel wagering on a race simulcast from an-
other jurisdiction, subject to the approval of the executive secretary,
provided the Class 3 or Class 4 racetrack:

(1) also offers all available simulcast races originating in
Texas on that day;

(2) is owned or managed by an entity that has at least five
years experience operating a pari-mutuel racetrack in Texas;

(3) demonstrates to the executive secretary’s satisfaction
that the simulcasting is necessary to provide sufficient purses to sup-
port the Texas live racing industry;

(4) demonstrates to the executive secretary’s satisfaction
that the live racing program offered at the racetrack provides signifi-
cant support to the Texas horse breeding industry; and

(5) obtains the approval of each Class 1, Class 2, or grey-
hound racetrack located within 100 milesof theClass3or Class4 race-
track.

§312.509. Escrowed Purse Account.
(a) At least once a year, the Commission shall distribute all

funds accrued in the escrowed purse account created by the Act,
§6.091(e). The executive secretary shall establish a deadline for
receiving requests for distribution from the account and publicize that
deadline to the horse racetrack associations at least 30 days before the
deadline.

(b) The Commission shall determine the amount of the distri-
bution to each racetrack in accordance with the standards set forth in
the Act, §6.091(e) and (f).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 22,

2000.

TRD-200009020
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 833-6699

♦ ♦ ♦
PART 9. TEXAS LOTTERY
COMMISSION

CHAPTER 401. ADMINISTRATION OF STATE
LOTTERY ACT
SUBCHAPTER D. LOTTERY GAME RULES

16 TAC §401.311

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Lottery Commission or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Lottery Commission proposes the repeal of 16 TAC
§401.311 concerning "Texas Million" on-line game. The repeal is
proposed because the game is being discontinued and is being
replaced with a new on-line game.

Bart Sanchez, Financial Administration Director, has determined
for the first five year period the repeal is in effect, the following
will be the fiscal implications to state government as a result of
enforcing or administering the repeal: FY 01, -$4,892,620; FY
02, -$19,570,478; FY 03, -$19,570,478; FY 04, -$19,570,478;
and, FY 05, -$19,570,478.

Mr. Sanchez has determined for the first five year period the
repeal is in effect, there will be no fiscal implications to local gov-
ernment as a result of enforcing and administering the repeal.

Mr. Sanchez also has determined that for each year of the first
five-year period the repeal will be in effect, the public benefit an-
ticipated as a result of the repeal is the discontinuation of a lottery
game that has not generated the level of revenue expected for
the game and to replace it with a game that is expected to gen-
erate a higher level of revenue. There is no anticipated cost to
persons who are required to comply with the proposed repeal.
There will be no adverse economic effect on small businesses
since the "Texas Million" game is being replaced with another
game.

Comments on the proposal may be submitted to Kimberly L.
Kiplin, General Counsel, Texas Lottery Commission, P.O. Box
16630, Austin, Texas 78761-6630. Comments must be received
no later than thirty days from the date of publication of the pro-
posal to the Texas Register.

The repeal is proposed pursuant to the provisions of Texas
Government Code, Section 466.015 which authorizes the Texas
Lottery Commission to adopt rules necessary to administer
the State Lottery Act and Texas Government Code, Section
467.102 which authorizes the Commission to adopt rules for
the enforcement and administration of the laws under the
Commission’s jurisdiction.

No other statutes, articles, or codes are affected by this proposal.

§401.311. "Texas Million" On-Line Game Rule.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 20,

2000.

TRD-200008854
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 344-5113

♦ ♦ ♦
16 TAC §401.312
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The Texas Lottery Commission proposes new section 16 TAC
§401.312, relating to new on-line game, Texas Two Step. The
proposed section will authorize a new on-line lottery game to be
played in Texas.

Bart Sanchez, Financial Administrations Director, has de-
termined that for each year of the first five-year period the
section as proposed will be in effect the additional estimated
revenue to state government expected as a result of enforcing
or administering the rule is: FY 2001, $7,163,187; FY 2002,
$29,079,747; FY 2003, $38,971,342; FY 2004, $39,520,000;
and FY 2005, $39,520,000.

Mr. Sanchez also has determined that for each year of the first
five-year period the section as proposed will be in effect there
are no fiscal implications to local governments as a result of en-
forcing or administering the rule.

Robert Tirloni, On-Line Products Manager, has determined that
for each year of the first five-year period the section as proposed
will be in effect, the public benefit anticipated as a result of the
section is additional revenue to the state and an opportunity for
wider variety of lottery games for players.

Mr. Sanchez has also determined that there will be no cost to
small businesses or individuals that are required to comply with
the section as proposed, and no effect on local employment is
anticipated.

Comments on the proposed section may be submitted to Kim-
berly L. Kiplin, General Counsel, Texas Lottery Commission, P.O.
Box 16630, Austin, Texas 78761-6630.

The section is proposed under Texas Government Code, Sec-
tion 466.015 which provides the Texas Lottery Commission with
the authority to adopt rules governing the operation of the lot-
tery, including the type of lottery games to be conducted. The
section is also proposed under Texas Government Code, Sec-
tion 467.102 which provides the Commission with the authority
to adopt rules for the enforcement and administration of the laws
under the Commission’s jurisdiction.

Texas Government Code, Chapter 466 is affected by the pro-
posed amendments.

§401.312. "Texas Two Step" On-line Game.
(a) TexasTwo Step. A commission on-line game to beknown

as"Texas Two Step" isauthorized to be conducted by the executive di-
rector under thefollowing rulesand under such further instructionsand
directives as theexecutive director may issuein furtherance thereof. If
aconflict arisesbetween thissection and §401.304 of thistitle (relating
to On-Line Game Rules (General)), this section shall have precedence.

(b) Definitions. In addition to the definitions provided in
§401.304 of this title (relating to On-Line Game Rules(General)), and
unless the context in this section otherwise requires, the following
definitions apply.

(1) Number--Any play integer from 1 through 35 inclusive.

(2) Play--Thefivenumbersselectedoneach play boardand
printed on the ticket. Four numbers are selected from the first field of
35 numbers and one number is selected from the second field of 35
numbers.

(3) Play board--Two fields of 35 numbers each found on
the playslip.

(4) Playslip--An optically readablecard issued by thecom-
mission used by playersof Texas Two Step to select plays. There shall
be five play boards on each playslip identified at A, B, C, D, and E.

A playslip has no pecuniary value and shall not constitute evidence of
ticket purchase or of numbers selected.

(c) Price of ticket. The price of each Texas Two Step play
shall be $1.00. A player may purchase up to five plays on one ticket.
Multiple draws are available for up to 10 consecutive draws beginning
with the current draw.

(d) Play for Texas Two Step.

(1) Typeof play. A TexasTwo Step player must select four
numbers from thefirst field of numbersfrom 1 through 35 and an addi-
tional onenumber from the second field of numbers from 1 through 35
in each play or allow number selection by a random number generator
operated by the computer, referred to as Quick Pick. A winning play
is achieved only when zero, one, two, three or four numbers selected
from thefirst field of 35 numbersmatch, in any order, thefour numbers
drawn from the first field of 35 numbers in addition to matching either
zero or one number drawn from the second field of 35 numbers.

(2) Method of play. The player may use playslips to make
number selections. Theon-lineterminal will readtheplayslip andissue
ticket(s) with corresponding plays. If a playslip is not available or if a
player isunableto completeaplayslip, theon-lineretailer may enter the
selected numbers via the keyboard. However, the retailer shall not ac-
cept telephone or mail-in requests to manually enter selected numbers.
A player may leave all play selections to a random number generator
operated by the computer, commonly referred to as Quick Pick.

(3) Oneprize per play. Theholder of a winning ticket may
win only one prize per play in connection with the winning number
drawn and shall be entitled only to the highest prize category won by
those numbers.

(e) Prizes for Texas Two Step.

(1) Prize amounts. The prize amounts, for each drawing,
paid to each Texas Two Step player who selects a matching combina-
tion of numbers will vary due to a pari-mutuel calculation, with the
exception of the sixth and seventh prize, which are guaranteed prizes
of $7.00 and $5.00, respectively. The calculation of pari-mutuel prize
categories 2 through 5 shall be rounded down so those prizes can be
paid in multiples of whole dollars. Each prize category breakage will
carry forward to the next drawing for each respective prize category.
No prize amount shall be less than $5.00. Theprizeamountsarebased
on the total amount in theprize category for that Texas Two Step draw-
ing distributed equally over the number of matching combinations in
each prize category.
Figure: 16 TAC §401.312 (e)(1)

(2) Prize pool. The prize pool for Texas Two Step prizes
shall be a minimum of 50% of Texas Two Step sales.

(3) Prize categories.

(A) First prize (jackpot) - The prize winner’ s share of
the first prize or jackpot is won by matching all four numbers drawn
(in any order) from thefirst field of 35 numbers in addition to matching
the number drawn from the second field of 35 numbers. The jackpot
share (prize amount) shall becalculated by dividing theprize category
contributionsby thenumber of shares for the prize category. Each first
prize or jackpot share will be paid in one lump sum payment. The
first prize or jackpot share of $600 to $300,000 must be claimed at
a commission claim center. First prize or jackpot share of $300,001
or larger must be claimed at the commission headquarters in Austin.
The total prize category contribution for a drawing will include the
following.

(i) The direct prize category contribution shall be
45.56% of the prize pool for the drawing.
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(ii) The indirect prize category contribution, which
may be increased by the executive director, will include the roll-over
from the previous drawing, if any.

(iii) The commission will pay the advertised jack-
pot amount for Texas Two Step. If the direct and indirect prize cate-
gory contributions are greater than the advertised jackpot amount, the
difference will carry forward to the next drawing for the first prize or
jackpot prizecategory and will beused for futureTexasTwo Step jack-
pot prizes. If prize contributions are less than the advertised jackpot
amount, the difference will betaken from theTexas Two Step prize re-
serve fund.

(B) Second Prize. The prize amount shall becalculated
by dividing the prize category contributions by the number of shares
for the prize category. A share is the matching combination, in one
play, of all four numbers drawn (in any order) from the first field of 35
numbers in addition to matching zero numbers from thesecond field of
35 numbersdrawn by the commission. Thetotal prizecategory contri-
bution will include the following.

(i) The direct prize category contribution shall be
5.57% of the prize pool for the drawing.

(ii) The indirect prize category contribution, which
may be increased by the executive director, will include the breakage
from the previous drawing, if any.

(C) Third prize. The prize amount shall be calculated
by dividing the prize category contributions by the number of shares
for the prize category. A share is the matching combination, in one
play, of three of four numbers drawn (in any order) from the first field
of 35 numbers in addition to matching the number from the second
field of 35 numbersdrawn by thecommission. Thetotal prizecategory
contribution will include the following.

(i) The direct prize category contribution shall be
0.68% of the prize pool for the drawing.

(ii) The indirect prize category contribution, which
may be increased by the executive director, will include the breakage
from the previous drawing, if any.

(D) Fourth prize. The prize amount shall be calculated
by dividing the prize category contributions by the number of shares
for the prize category. A share is the matching combination, in one
play, of three of four numbers drawn (in any order) from the first field
of 35 numbers in addition to matching zero numbers from the second
field of 35 numbersdrawn by thecommission. Thetotal prizecategory
contribution will include the following.

(i) The direct prize category contribution shall be
9.20% of the prize pool for the drawing.

(ii) The indirect prize category contribution, which
may be increased by the executive director, will include the breakage
from the previous drawing, if any.

(E) Fifth prize. The prize amount shall be calculated
by dividing the prize category contributions by the number of shares
for the prize category. A share is the matching combination, in one
play, of two of four numbers drawn (in any order) from the first field
of 35 numbers in addition to matching the number from the second
field of 35 numbersdrawn by thecommission. Thetotal prizecategory
contribution will include the following.

(i) The direct prize category contribution shall be
6.09% of the prize pool for the drawing.

(ii) The indirect prize category contribution, which
may be increased by the executive director, will include the breakage
from the previous drawing, if any.

(F) Sixth prize. The prize amount isaguaranteed mini-
mum $7.00. Thedifferencebetween theprizeswon and thedirect prize
contribution will increase or decrease the prize reserve fund. The total
prize category contribution will include the direct prize category con-
tribution of 13.73% of the prize pool for the drawing.

(G) Seventh prize. The prize amount is a guaranteed
minimum $5.00. The differencebetween the prizeswon and the direct
prize contribution will increase or decreasetheprizereserve fund. The
total prize category contribution will include the direct prize category
contribution of 17.17% of the prize pool for the drawing.

(4) Prize reserve fund.

(A) The Texas Two Step prize reserve fund is 2.0% of
the prize pool.

(B) The Texas Two Step prize reserve fund may be in-
creased or decreased by thedifferencebetween thefirst, sixth, and sev-
enth actual prizeswon and that prizecategory’sshareof theprizepool.
The Texas Two Step prize reserve fund may be used only for theTexas
Two Step game.

(f) Ticket purchases.

(1) Texas Two Step tickets may be purchased only at a li-
censed location from a commission retailer authorized by the lottery
director to sell on-line tickets.

(2) Texas Two Step tickets shall show the player’ s selec-
tion of numbers or Quick Pick (QP) numbers, boards played, drawing
date(s) and validation and reference numbers.

(3) It shall be the exclusive responsibility of the player to
verify the accuracy of the player’s selection(s) and other data printed
on the ticket. A ticket is a bearer instrument until signed.

(4) Except as provided in subsection (d)(2) of this section,
Texas Two Step tickets must be purchased using official Texas Two
Step playslips. Playslipswhich have been mechanically completed are
not valid. Texas Two Step tickets must be printed on official Texas
Lottery paper stock and purchased at a licensed location through an
authorized commission retailer’ s on-line terminal.

(g) Drawings.

(1) The Texas Two Step drawings shall be held each week
on Tuesday and Friday evenings at 9:59 p.m. Central Timeexcept that
the drawing schedule may be changed by the executive director, if nec-
essary.

(2) TexasTwo Step ticketswill not be sold during the draw
break for the Texas Two Step game on Tuesday and Friday evenings.

(3) The drawings will be conducted by commission offi-
cials.

(4) Each drawing shall determine, at random, five winning
numbers in accordancewith TexasTwo Step drawing procedures. Any
numbers drawn are not declared winning numbers until the drawing
is certified by the commission in accordance with the drawing proce-
dures. The winning numbers shall be used in determining all Texas
Two Step winners for that drawing.

(5) Each drawingshall bewitnessed by an independent cer-
tified public accountant. All drawing equipment used shall be exam-
ined by at least one commission security representative, the drawing
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supervisor, and the independent certified public accountant immedi-
ately prior to a drawing and immediately after the drawing.

(6) A drawing will not beinvalidated based on thefinancial
liability of the commission.

(h) Announcement of incentive or bonus program. The exec-
utive director shall announce each incentive or bonus program prior to
itscommencement. Theannouncement shall specify thebeginning and
ending time, if applicable, of the incentive or bonus program and the
value for the award(s).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 20,

2000.

TRD-200008853
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 344-5113

♦ ♦ ♦
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 105. FOUNDATION SCHOOL
PROGRAM
SUBCHAPTER CC. COMMISSIONER’S
RULES CONCERNING SEVERANCE
PAYMENTS
19 TAC §105.1021

The Texas Education Agency (TEA) proposes new §105.1021,
concerning severance payments made to superintendents. The
proposed new section establishes definitions, requirements, and
procedures to implement the reporting of severance payments
made to superintendents and the process for reducing Founda-
tion School Program (FSP) funds. Texas Education Code (TEC),
§11.201(c), requires the commissioner of education to reduce an
independent school district’s FSP funds based upon the amount
of the severance payment reported by a board of trustees of an
independent school district that makes a severance payment to
a superintendent. TEC, §11.201(c), establishes the requirement
that a board of trustees report to the commissioner the terms of
a severance payment made to a superintendent.

The proposed new section defines terms relating to sever-
ance payments, superintendent, and settlement; identifies the
process for determining districts subject to reductions in state
funding as a result of severance payments to superintendents;
and details administrative procedures for reports, documen-
tation, determination, and notification of disagreement. The
proposed new section also delineates the process for the
reduction of FSP funds and establishes the provisions that the
reports are subject to audit and that sanctions may result for
noncompliance. In addition, the rule provides specifications
for administration of the proposed requirements relative to all

payments made to departing superintendents between May
30, 1995, and December 31, 2000, which are required to be
reported no later than April 1, 2001. All subsequent actions
are to be reported not later than 60 days following execution
of an agreement to make payments of any kind to a departing
superintendent, or any payment under such an agreement,
whichever is sooner.

Tom Canby, managing director for school financial audits, has
determined that for fiscal years 2001 through 2005 there will be
no significant fiscal implications for state government as a result
of enforcing or administering the new section. There will be fis-
cal implications for local government. The fiscal impact will be
to school districts that elect to make severance payments to de-
parting superintendents. FSP funds for a district that makes sev-
erance payments will be reduced; therefore, the amount of the
fiscal impact will depend on the amount of severance payment.
A school district is not obligated to make a severance payment
to a departing superintendent.

Mr. Canby and Criss Cloudt, associate commissioner for ac-
countability reporting and research, have determined that for
each year of the first five years the section is in effect the public
benefit anticipated as a result of enforcing the section will be the
establishment of clear procedures to implement the requirement
that districts report severance payments. The proposed section
will also clearly establish the administration of the FSP reduction
of funds resulting from severance. There will not be an effect on
small businesses. There is anticipated economic cost to persons
who are required to comply with the proposed new section.

Comments on the proposal may be submitted to Criss Cloudt,
Accountability Reporting and Research, 1701 North Congress
Avenue, Austin, Texas 78701, (512) 463-9701. Comments may
also be submitted electronically to rules@tmail.tea.state.tx.us or
faxed to (512) 475-3499. All requests for a public hearing on the
proposed section submitted under the Administrative Procedure
Act must be received by the commissioner of education not more
than 15 calendar days after notice of a proposed change in the
section has been published in the Texas Register.

The new section is proposed under the Texas Education Code,
§11.201(c), which requires the commissioner of education to re-
duce an independent school district’s Foundation School Pro-
gram funds based upon the amount of the severance payment
reported by a board of trustees of an independent school dis-
trict that makes a severance payment to a superintendent. TEC,
§11.201(c), stipulates that a board of trustees is required to re-
port the terms of a severance payment made to a superinten-
dent.

The new section implements the Texas Education Code,
§11.201(c).

§105.1021. Severance Payments to Superintendents.
(a) Definitions.

(1) Severance payment--Compensation, including the
value of any insurance or other benefits, paid to a departing superin-
tendent beyond wages and benefits actually earned under a written
employment contract, upon agreed early termination of employment.
Payments to a former superintendent who remains employed by a
school district in another capacity or contracts with a school district
for services may be severance payments in whole or in part, if the
payments are compensation for the early termination of a prior
employment agreement. A severance payment does not include a
settlement payment for actual or threatened litigation separate from
the termination of the employment contract.
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(2) Superintendent--Theeducational leader and chief exec-
utive officer of the school district. "Departing superintendent" means
an individual no longer acting as superintendent and includes aformer
superintendent who is employed by or contracts with the same school
district in any other capacity.

(3) Settlement--A payment made to an employee to settle
actual or threatened litigation, or to resolve an actual or disputed claim
the employee may have against the employer. A settlement does not
include payments for the early termination of a contract. Damages for
early termination of an employment contract, including loss of bene-
fits, are severance payments regardless of whether litigation has com-
menced or the form of the settlement.

(b) Identification. Identification of districts subject to
reductions in state funding attributable to severance payment to su-
perintendent provisions in Texas Education Code (TEC), §11.201(c),
is based on information filed by districts with the Texas Education
Agency (TEA) on the superintendent payment disclosure form. A
district must file the superintendent payment disclosure form with
the TEA not later than 60 days following execution of an agreement
to make payments of any kind to a departing superintendent, or any
payment under such an agreement, whichever is sooner. No report is
required to be filed for payments already earned and payable under
the terms of a terminated employment contract, such as accrued
vacation. The interim superintendent, new superintendent, or school
board president is responsible for timely fil ing of the superintendent
payment disclosureform. Reporting on the disclosure form isrequired
regardless of whether or not the district considers the payment to be a
severance payment within the meaning of TEC, §11.201(c).

(c) Administration.

(1) All payments made to a departing superintendent re-
ported on thesuperintendent payment disclosure form are presumed to
be severance payments, up to the total amount to be paid or one year’s
salary and benefitsunder theterminated contract, whichever isless. All
payments in excess of one year’s salary and benefits under the termi-
nated contract are presumed to be payments in settlement of potential
litigation and not severance payments.

(2) A school district may submit documentation with the
superintendent payment disclosureform to rebut the presumptions cre-
ated by paragraph (1) of this subsection within 30 days of fil ing the
superintendent payment disclosure form. Such evidence must demon-
strate that the value to the departing superintendent of the full remain-
ing term of the terminated employment contract is less than the pre-
sumptive amount described in the disclosure form that would be used
to reduce state aid under paragraph (1) of this subsection.

(A) A district submitting documentation to rebut the
presumptive amount must include the following items:

(i) final signed agreement terminating the employ-
ment relationship;

(ii) canceled check(s) for any payment(s) made to a
departing superintendent beyond amounts earned under the contract at
the time the employment relationship is terminated;

(iii) Internal RevenueServiceForm W-2, Wageand
Tax Statement, reporting paymentsassupplemental wages(compensa-
tion paid in addition to the employee’s regular wages) and/or special
wage payments (amount paid to an employee or former employee for
services performed in a prior year) that the district submits to cover in
whole or in part payments made to a departing superintendent;

(iv) worksheet(s) documentingcalculation of earned
payroll amounts through last day of employment;

(v) general ledger detail documenting transactions
involving payment(s) to a departing superintendent;

(vi) minutes of board of trustees documenting ap-
proval of a final agreement to makepayment(s) to adeparting superin-
tendent;

(vii) employment contract for the most recent con-
tractual period (year) of employment and for theyear immediately pre-
ceding, if applicable;

(viii) compensation plan or salary schedule for su-
perintendent for the most recent contractual period (year) of employ-
ment and for the year immediately preceding, if applicable;

(ix) salary distribution records for the most recent
contractual period (year) of employment and for the year immediately
preceding, if applicable; and

(x) board policy covering employeebenefits includ-
ing monthly allowances, deferred compensation, vacation days, per-
sonal leavedays, and sick leavedaysin effect at thetimeof termination
of employment.

(B) Thecommissioner of education may requireany ad-
ditional documentation to evaluate the documentation submitted.

(3) Thecommissioner or thecommissioner’sdesigneewill
determine whether a payment to a departing superintendent is a sever-
ancepayment for purposesof TEC, §11.201(c), based on thedocumen-
tation submitted and any additional documentation required, or from
agency documents that are madeavailable to thedistrict. The commis-
sioner or the commissioner’ s designee may determine that an amount
greater thanthepresumptiveamount under paragraph (1) of thissubsec-
tion isaseverancepayment based upon thedocumentation considered.
A determination by the commissioner or the commissioner’s designee
upon the record compiled under this rule is the final agency adminis-
trative decision and may not be appealed under TEC, §7.057(a).

(4) A waiver of a district’ s ability to contest the presump-
tion under paragraph (1) of this subsection is constituted by:

(A) failure to submit the superintendent payment dis-
closure form within the established timeline;

(B) failure to timely notify the commissioner of dis-
agreement with the presumptive amount under paragraph (1) of this
subsection;

(C) failure to submit required documents with the su-
perintendent payment disclosure form; or

(D) failure to submit additional documentation within
30 days of request.

(d) Reduction of Foundation School Program Funds.

(1) The commissioner shall reduce the district’s Founda-
tion School Program (FSP) funds for the school year following the
school year in which the first payment is made by an amount equal
to the severancepayment made by theboard of trusteesto the superin-
tendent, as determined under subsection (c) of this section. The com-
missioner shall also reduce the district’ s FSP funds in the school year
following each school year that any additional severance payment(s)
are made to the superintendent. Districts will be subject to reductions
to FSPstate funding amounts specified in TEC, Chapter 42, for one or
more school years until the liability amount(s) has been liquidated in
full, if theliability to thestateexceedsthetotal flow of estimated earned
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revenue to a district under the FSP. The reduction in FSPstate aid pay-
mentsmay apply to any FSPstate aid sourcesof estimated earned rev-
enue. Thereductions in FSPstate aid will be proportionately deducted
from each FSP state aid payment for the school year(s).

(2) For districts subject to the provisions of TEC, Chapter
41, any reduction for severancepaymentsshall bemadeto theFounda-
tion School Program Tier I allotment for the district prior to computa-
tion of weighted average daily attendance for purposes of determining
the district’s equalized wealth level.

(3) Reductionsin FSPamountsarisingfromseverancepay-
mentswill not affect thedistrict’ s requirements to comply with all pro-
visions of TEC, Chapter 42, to provide educational services to special
populations and other provisions of TEC, Chapter 42.

(e) Audit. Accurate reporting of a district’ s superintendent
payment disclosure form is subject to audit by the TEA division re-
sponsible for school financial audits. The audit shall examine amounts
accrued as earned salaries and benefits for services provided by the su-
perintendent prior to termination from the district which are deducted
from thegrossamount of severancepayment(s) and reconciled with the
liability amount disclosed by the district.

(f) Noncompliance. Compliance with the reporting require-
ments of this section shall be considered as part of the district’s com-
pliance with required financial accounting practices. Failure to com-
ply with disclosure requirements may result in sanctions under TEC,
§39.076(a)(4).

(g) Other reporting and settlement provisions. Notwithstand-
ing any other subsection, all payments made to departing superinten-
dents between May 30, 1995, and December 31, 2000, are required to
bereported no later than April 1, 2001. Upon adetermination that all or
part of such apayment isaseverancepayment, FSPfundsavailable to a
school district shall bereduced for paymentsdueduring the2001-2002
school year. This subsection expires August 31, 2002.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 21,

2000.

TRD-200008889
Criss Cloudt
Associate Commissioner, Accountability Reporting and Research
Texas Education Agency
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 463-9701

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 25. STRUCTURAL PEST
CONTROL BOARD

CHAPTER 597. UNLAWFUL ACTS AND
GROUNDS FOR REVOCATION
22 TAC §597.2

The Structural Pest Control Board proposes amendment of 22
TAC §597.2 concerning unlawful acts and grounds for revoca-
tion. The proposal renumbers the rule and adds a provision al-
lowing for the revocation or suspension of a license if a hearing
is not requested by the licensee.

Benny M. Mathis, Executive Director, has determined that there
will not be fiscal implications as a result of enforcing or adminis-
tering the rule. There will be no estimated additional cost, esti-
mated reduction in cost or estimated loss or increase in revenue
to state or local government for the first five year period the rule
will be in effect. There will be no compliance cost for small busi-
nesses. There will be no cost comparison per employee, cost
per hour of labor or cost per $100 of sales for small or larger
businesses.

Benny Mathis, Executive Director has determined that for each
year of the first five years the rule as proposed is in effect, the
public benefits anticipated as a result of enforcing the rule as
proposed will be the clarification of the suspension/revocation
process for the licensee.

Comments may be submitted to Frank Crull, General Counsel,
Structural Pest Control Board, 1106 Clayton Lane #100LW,
Austin, Texas 78723.

The amendment is proposed under Tex.Rev.Civ.Stat.Ann., Ar-
ticle 135b-6, which provides the Structural Pest Control Board
with the authority to license and regulate the structural pest con-
trol industry.

There is no other statute, code or article that is affected by this
proposed amendment.

§597.2. Suspension or Revocation.

(a) Suspension or revocation of any license under the provi-
sions of Section 597.1 of this title (relating to Grounds for Revocation,
Suspension, Reprimanding, Refusal to Examine, Refusal to Issue or
Renew Licenses) shall not be for less than ten (10) days nor more than
two years at the discretion of the board. If a license is suspended or re-
voked under the provisions thereof, the licensee shall, withinfive days
of such suspension or revocation, surrender all licenses and identifica-
tion cards issued thereunder to the director or his authorized represen-
tative.

(b) A person possessing a license issued by the Board may
have that license suspended or revoked without a hearing. A licensee
who is notified that the Board intends to suspend or revoke the li-
censee’s license must ask for ahearing by filing apetition with the Ex-
ecutive Director or designee within twenty (20) days of the date of the
letter sent to the licensee. The petition shall set out legal basis and sup-
porting facts for challenging theBoard’sdecision and the relief sought
by the petitioner including a request for hearing. Upon receipt of the
petition, if the Executive Director or designee determines that the pe-
tition is within the jurisdiction of the Board, the Executive Director or
designee shall request ahearing beforethe StateOffice of Administra-
tive Hearings (SOAH).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 19,

2000.

TRD-200008840
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Benny M. Mathis, Jr.
Executive Director
Structural Pest Control Board
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 451-7200

♦ ♦ ♦
CHAPTER 599. TREATMENT STANDARDS
22 TAC §599.11

The Structural Pest Control Board proposes amendments of 22
TAC §599.11 concerning structural fumigation requirements.
The proposed amendment establishes the responsibility of the
certified applicator throughout the regulation as that individual
that performs the fumigation, fulfills posting requirements,
secures the structure to prevent entry by those unauthorized
and maintaining safety and establishing responsibility for the
handling of the gases used in the fumigation. The proposal also
adds that the treatment sticker be posted on the wall adjacent to
the electric breaker box, as well as beneath the kitchen sink or
in the interior bath trap access and specifies that the report for
each fumigation job include temperature and wind conditions.

Benny M. Mathis, Executive Director has determined that there
will not be fiscal implications as a result of enforcing or adminis-
tering the rule. There will not be any estimated additional cost,
estimated reduction in cost or estimated loss or increase in rev-
enue to state or local government for the first five year period the
rule will be in effect.

Benny M. Mathis, Executive Director has determined that for
each year of the first five years the rule as proposed is in effect,
the public benefits anticipated as a result of enforcing the rule as
proposed will heighten protection for the public health and safety
of the public at large. The cost of compliance with the rule for
small businesses will be negligible. There will be no cost com-
parison per employee, cost per hour of labor or cost per $100 of
sales for small or larger businesses. There are no anticipated
economic costs to individuals who are required to comply with
the rule as proposed.

Comments on the proposal may be submitted to Frank M. Crull,
General Counsel, Structural Pest Control Board, 1106 Clayton
Lane #100LW, Austin, Texas 78723.

The amendment is proposed under Tex.Rev.Civ.Stat.Ann., Ar-
ticle 135b-6, which provides the Structural Pest Control Board
with the authority to license and regulate the structural pest con-
trol industry.

The following article is affected by this rule: Article 135b-6

§599.11. Structural Fumigation Requirements.

(a) Fumigation of structures to control wood destroying organ-
isms shall be performed only under the direct on-site supervision of a
certified applicator licensed by the Board in the category of fumiga-
tion. Direct on-site supervision shall mean that the certified applicator
exercising such supervision shall be present at the site of the fumiga-
tion during the entire time the fumigants are being released [,the time
ventilation is commenced,] and at the time property is released for oc-
cupancy.

(b) Fumigation shall be performed in compliance with all label
requirements applicable to state, county, and city laws and ordinances
and all applicable laws and regulations of the United States.

(c) Prior to the commencement of fumigation, warning signs
shall be posted in plainly visible locations on or in the immediate vicin-
ity of all entrances to the space under fumigation and shall not be moved
until fumigation and ventilation have been completed, and the premises
determined safe for reocccupancy. Ventilation shall be conducted with
due regard for the public safety.

(d) Local fire authorities or, when not available, local police
authorities, shall be notified prior to introduction of the fumigant and
at the time the structure is released for occupancy.

(e) The space to be fumigated shall be vacated by all occupants
prior to the commencement of fumigation. The space to be fumigated
shall be sealed in such manner to assure concentration of the fumigant
released has been retained in compliance with the manufacturer’s rec-
ommendations.

(f) Warning signs shall be printed in red on white backgrounds
and shall contain the following statement in letters not less than two
inches in height; "Danger-Fumigation." They shall also depict a skull
and crossbones, not less than one inch in height, the name of the fumi-
gant, the date and time fumigant was introduced, and the name, address,
and telephone number where the certified applicator[l icensee] perform-
ing the fumigation may be reached twenty four(24) hours a day.

(g) On any structure that has been fumigated, the certified ap-
plicator [l icensee] who performed the fumigation shall, immediately
upon completion, post a durable sign on the walladjacent to the elec-
tric breaker box,[meter or hot] water heater, beneath the kitchen sink
or in the interior bath trap access. This shall be a durable sign not less
than one inch by two inches in size. It shall have the name of the certi-
fied applicator[l icensee], date of fumigation, [type of] fumigant used,
and the purpose for which it was fumigated (target pest).

(h) A certified applicator[l icensee] performing fumigation
shall use adequate warning agents with all fumigants which lack such
properties. When conditions involving abnormal hazards exist, the
person exercising direct on-site supervision shall take such safety
precautions in addition to those prescribed to protect the public health
and safety. The certified applicator shall visibly inspect the structures
to assure vacancy prior to introduction of fumigant.

(i) The certified applicator[l icensee] shall also post a person
or persons at the location from the time the fumigant is introduced un-
til all tarpaulins and seals are removed and the label concentration for
aeration is reached. The certified applicator[l icense] shall then secure
all entrances to the structure in such a manner as to prevent entry by
anyone other than the certified applicator[l icensee] or an agent of the
certified applicator [l icensee]. The structure shall remain secured until
the concentration indicated by the fumigant label for release for occu-
pancy is reached.

(j) For the purpose of maintaining proper safety and establish-
ing responsibility in handling the fumigants[dangerous gases used in
fumigation], the businesslicenseholder[l icensee] shall compile and re-
tain for a period of at least two (2) years a report for each fumigation
job and/or treatment. The person posed at the location shall deter entry
into the structure by routinely inspecting the structure under fumiga-
tion at least once each hour. The person posed at the location shall be
alert and on duty to prevent entry into the structure while the structure
while the fumigant is present. The report for each fumigation job or
treatment shall contain the following information:

(1) name and address of pest control company;

(2) name and address of property and owner;

(3) type of roof[structure as to details of roofing];

(4) cubic feet fumigated;
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(5) target pest or pest controlled;

(6) [kind of] fumigant or fumigants used and amount;

(7) name of warning agent and amount used;

(8) type of sealing method;

(9) temperatureand wind conditions[weather conditionsas
to temperature and wind];

(10) time gas introduced and aerated[ventilated] (date and
hour);

(11) name of licensee (certified applicator);

(12) list of any extraordinary safety precautions taken;

(13) time released for occupancy (signed by certified ap-
plicator; [and]

(14) the date and hour fire or police authorities were noti-
fied; and[.]

(15) verification of clearing procedures and identification
of devices used.

(k) Fumigations for the purpose of controlling wood destroy-
ing insects are subject to the provisions of 599.4 of this title (relating
to Disclosure).

(l) Every business license holder engaged in application of a
fumigant is required to use an approved clearance device as prescribed
on the fumigant label.

(1) Thisapproved calibrated clearancedevicemust beused
asrequired by the label. Asappropriate, thisdevice must be calibrated
in accordance with manufacturer’s recommendations.

(2) An independent person must perform calibration of the
monitoring device at least annually. Calibration shall be in compliance
with the manufacturer’s requirements.

(3) Proof of calibration must be kept on file for a period
of two (2) years and available for review by Board personnel and by
placing a yearly validation on the clearance device.

(m) Thecertified applicator responsible for thefumigation site
shall beresponsiblefor following all thelabel prescribed proceduresfor
aeration and clearing the structure that is being fumigated.

(n) The word "trained" is defined as a person having the same
qualifications as an apprentice unless the label states more stringent
requirements in the application of the fumigant.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 19,

2000.

TRD-200008841
Benny M. Mathis, Jr.
Executive Director
Structural Pest Control Board
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 451-7200

♦ ♦ ♦
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 7. CORPORATE AND FINANCIAL
REGULATION
SUBCHAPTER A. EXAMINATION AND
FINANCIAL ANALYSIS
28 TAC §7.70

The Texas Department of Insurance proposes new §7.70
concerning annual statement blanks, other reporting forms,
diskettes or electronic filings with the National Association of
Insurance Commissioners (NAIC) via the Internet and instruc-
tions to be used by insurers and certain other entities regulated
by the Texas Department of Insurance when reporting their fi-
nancial condition and business operations and activities. These
annual statement blanks, other reporting forms, and diskettes
or electronic filings with the NAIC via the Internet are required
for reporting, in 2001, the financial condition and business
operations and activities conducted during the 2000 calendar
year. The new section defines terms relevant to the statement
blanks and reporting forms; provides the dates by which certain
reports are to be filed; and proposes to adopt by reference the
annual statement blanks, other reporting forms, and instructions
for reporting the financial condition and business operations
and activities; and requires insurance companies and certain
other regulated entities to file such annual statements and
other reporting forms with the department and/or the NAIC as
directed. Copies of the annual statement blanks, other reporting
forms, and manuals proposed for adoption by reference are
available for inspection in the office of the Financial Analysis and
Examinations of the Texas Department of Insurance, William
P. Hobby Jr. State Office Building, 333 Guadalupe, Building 3,
Third Floor, Austin, Texas. Subsection (a) explains the purpose
of the section and adopts by reference the forms described in
the section. Subsection (b) defines terms used in the section.
Subsection (c) describes the hierarchy of laws in the event of
a conflict between the Insurance Code, this section and other
regulations. Subsections (d)-(l) describe the forms, instructions
and filing requirements for the various types of insurers and
other regulated entities. Subsection (m) provides that the
department may request financial reports other than those
specified in this section. This section does not provide reporting
requirements for filings that relate to the 2001 reporting year,
such as the 2001 quarterly statements, which the department
has done in the past. This year, those requirements are set out
in the proposed §7.71 published elsewhere in this issue of the
Texas Register.

Betty Patterson, senior associate commissioner, financial pro-
gram, has determined that for the first year the section will be
in effect, there will be no fiscal implications for state government
as a result of enforcing or administering the section. There will
be fiscal implications in connection with the filing of annual state-
ments as a result of Insurance Code Article 1.11. Under Article
1.11, insurers are required to file a copy of their annual statement
with the NAIC. However, Article 1.11 also provides that insurers
cannot be required to pay any costs or expenses (other than the
expense of preparing and furnishing the annual statement to the
NAIC) for the filing of the annual statement with the NAIC; there-
fore such costs are paid by the department to the NAIC. There
will be no effect on local government or local employment for the
first year of the five-year period the section will be in effect. There
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will be no fiscal implications for the remaining four years the sec-
tion is in effect since the section is applicable only to financial
reporting for the year 2000 filed during 2001.

Ms. Patterson has also determined that, for each year of the first
five years this section is in effect, the public benefits anticipated
as a result of enforcing this section are the ability of the depart-
ment to provide financial information to the public and other regu-
latory bodies as requested, and to monitor the financial condition
of insurers and other regulated entities licensed in Texas to better
assure financial solvency. Such insurers and other regulated en-
tities are generally required by statute to provide the department
with annual reports on their operations. These reports gener-
ally summarize information already captured or created by the
insurer or other regulated entity in its normal course of business.
The probable economic cost to insurers and other regulated en-
tities required to comply with this proposed section is estimated
to be no more than $3,500. Such estimated cost may be lower
based upon factors such as the type of company (e.g. life, acci-
dent and health, or property and casualty); the size of the com-
pany (e.g. large or small); the type of business written within a
company, and the cost of software offered by vendors. The de-
partment assumes that micro, small and large businesses will
utilize an employee who is familiar with the records of the insurer
or health maintenance organization and accounting practices in
general. Such individuals are compensated from $17 to $30 per
hour based on the department’s experience. On the basis of cost
per hour of labor, there is no expected difference in cost of com-
pliance between micro, small and larger businesses affected by
this section. The department finds it neither legal nor feasible to
reduce the effect of the proposed section on micro or small insur-
ers subject to the section since the information required by the
forms is necessary to effectively regulate and monitor the activi-
ties of the insurers and other regulated entities licensed in Texas
regardless of their size.

To be considered, written comments on the proposal must
be submitted no later than 5:00 p.m. on February 5, 2001,
to Lynda H. Nesenholtz, General Counsel and Chief Clerk,
Mail Code 113-2A, Texas Department of Insurance, P. O. Box
149104, Austin, Texas 78714-9104. An additional copy of
the comments should be submitted simultaneously to Betty
Patterson, Senior Associate Commissioner, Financial Program,
Mail Code 305-2A, Texas Department of Insurance, P. O. Box
149104, Austin, Texas 78714-9104. A request for a public
hearing on this proposal should be submitted separately to the
Office of the Chief Clerk.

The new section is proposed under the Insurance Code Articles
1.11, 3.07, 3.20-1, 3.27-2, 3.77, 6.11, 6.12, 8.07, 8.08, 8.21,
8.24, 9.22, 9.47, 10.30, 11.06, 11.19, 14.15, 14.39, 15.15, 15.16,
16.18, 16.24, 17.22, 17.25, 18.12, 19.08, 20.02, 20A.10, 20A.22,
21.39, 21.43, 21.49, 21.52F, 21.54, 22.06, 23.02 and 23.26,
and §§32.041 and 36.001. Article 1.11 authorizes the commis-
sioner to make changes in the forms of the annual statements
required of insurance companies of any kind, as shall seem best
adapted to elicit a true exhibit of their condition and methods
of transacting business, and requires certain insurers to make
filings with the National Association of Insurance Commission-
ers. Articles 3.07, 3.20-1, 3.27-2, 3.77, 6.11, 6.12, 8.07, 8.08,
8.21, 8.24, 9.22, 9.47, 10.30, 11.06, 11.19, 14.15, 14.39, 15.15,
15.16, 16.18, 16.24, 17.22, 17.25, 18.12, 19.08, 20.02, 20A.10,
20A.22, 21.49, 21.54, 22.06, 23.02, and 23.26 require the filing
of financial reports and other information by insurers and other
regulated entities, and specify particular rule-making authority of
the commissioner relating to those insurers and other regulated

entities. Article 21.39 requires insurers to establish adequate re-
serves and provides for the adoption of each current formula for
establishing reserves applicable to each line of insurance. Ar-
ticle 21.43 provides the conditions under which foreign insurers
are permitted to do business in this state and requires foreign
insurers to comply with the provisions of the Insurance Code.
Article 21.52F authorizes the commissioner to adopt rules to im-
plement the regulation of nonprofit health corporations holding
a certificate of authority under that article. Section 32.041 re-
quires the department to furnish the statement blanks and other
reporting forms necessary for companies to comply with the filing
requirements. Section 36.001 provides that the commissioner
may adopt rules for the conduct and execution of the duties and
functions of the department as authorized by statute.

The following articles and section of the Insurance Code will be
affected by this proposed section: Articles 1.11, 3.07, 3.20-1,
3.27-2, 3.77, 6.11, 6.12, 8.07, 8.08, 8.21, 8.24, 9.22, 9.47, 10.30,
11.06, 11.19, 14.15, 14.39, 15.15, 15.16, 16.18, 16.24, 17.22,
17.25, 18.12, 19.08, 20.02, 20A.10, 20A.22, 21.39, 21.43, 21.49,
21.52F, 21.54, 22.06, 23.02 and 23.26, and §32.041.

§7.70. Requirements for Filing the 2000 Annual Statements, Other
Reporting Forms, and Diskettes or Electronic Filings with the NAIC
via the Internet.

(a) Scope. This section provides insurers and other regulated
entities with the requirements for the 2000 annual statement, other re-
porting forms, and diskettes or electronic fil ings with the National As-
sociation of Insurance Commissioners (NAIC) via the Internet neces-
sary to report information concerning the financial condition and busi-
ness operations and activities of insurers. This section applies to all
insurers and other regulated entities authorized to do the business of
insurance in this state and includes, but is not limited to, life insur-
ers; accident insurers; life and accident insurers; life and health in-
surers; accident and health insurers; life, accident and health insurers;
mutual life insurers; stipulated premium insurers; group hospital ser-
vice corporations; fire insurers; fire and marine insurers; general casu-
alty insurers; fireand casualty insurers; mutual insurers other than life;
county mutual insurers; Lloyd’s plans; reciprocal and inter-insurance
exchanges; domestic risk retention groups; domestic joint underwriting
associations; Mexican non-lifeinsurerslicensed under any articleof the
Insurance Code other than, or in addition to, Insurance Code Article
8.24, title insurers; fraternal benefit societies; local mutual aid associ-
ations; statewide mutual assessment companies; mutual burial associ-
ations; exempt associations; farm mutual insurers; health maintenance
organizations; nonprofit health corporations; nonprofit legal services
corporations; the Texas Health Insurance Risk Pool; the Texas Work-
ers’ Compensation Insurance Fund; and the Texas Windstorm Insur-
anceAssociation. Thecommissioner adoptsby referencethe 2000 an-
nual statement blanks, instruction manuals, and other reporting forms
specified in thissection. Theannual statement blanksand other report-
ing forms are available from the department, Financial Analysis and
Examinations, Mail Code 303-1A, P. O. Box 149099, Austin, Texas
78714-9099. Insurers and other regulated entities shall properly re-
port to the Texas Department of Insurance (department) and the NAIC
by completing the appropriate annual statement blanks, prepared with
laser quality print (hand written copies must be prepared legibly us-
ing black ink), other reporting forms, and diskettesor electronic fil ings
with NAIC via theInternet following theapplicableinstructionsasout-
lined in subsections (d) - (m) of this section.

(b) Definitions. Thefollowing words and terms, when used in
this section, shall have the following meanings:

(1) Association edition - Blanksand formspromulgated by
the NAIC.
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(2) Commissioner - The commissioner of insurance
appointed under the Insurance Code.

(3) Insurer - A person or business entity legally organized
in and authorized by its domiciliary jurisdiction to do the business of
insurance, including health maintenance organizations.

(4) Texas edition - Blanks and forms promulgated by the
commissioner.

(c) Conflicts with Other Laws. In the event of a conflict be-
tween the Insurance Code, any currently existing departmental rule,
form, instructions, or any specific requirement of this section and the
NAIC manuals or instructions listed in this section, then and in that
event, the Insurance Code, the department’ s promulgated rule, form,
instruction, or the specific requirement of subsections (d) - (m) of this
section shall take precedence and in all respects control.

(d) Filing requirements for life, accident and health insurers.
Each life, life and accident, accident, life and health, accident and
health, mutual life, or life, accident and health insurance company,
stipulated premium insurance company, group hospital services cor-
poration and the Texas Health Insurance Risk Pool shall complete and
file the blanks, forms, diskettes or electronic filings with the NAIC via
the Internet for the 2000 calendar year as specified in this subsection.
The forms and reports identified in paragraphs (1)(A)-(D); (2)(A),
(B) and (H); and (3)(A)-(K) of this subsection shall be completed in
accordance with the 1999/2000 NAIC Annual Statement Instructions,
Life, Accident and Health, and the NAIC Accounting Practices
and Procedures Manual for Life, Accident and Health Companies
(January, 1999) except as provided by subsection (b) of this section.
The diskettes or electronic fil ings with the NAIC via the Internet
identified in paragraph (3)(L) of this subsection shall be completed
in accordance with the 1999/2000 NAIC Annual Statement Diskette
Filing Specifications-Life, Accident & Health, except as provided by
paragraph (4) of this subsection.

(1) Reports to be filed both with the department and the
NAIC include the following:

(A) Annual Statement (association edition), the 8 1/2
inch by 14 inch size, to be filed on or beforeMarch 1, 2001 (stipulated
premium insurance companies, April 1, 2001);

(B) Annual Statement of the Separate Accounts (asso-
ciation edition) (required of companiesmaintainingseparateaccounts),
the 8 1/2 inch by 14 inch size, to be filed on or before March 1, 2001
(stipulated premium insurance companies, April 1, 2001);

(C) Management’ s Discussion and Analysis (a narra-
tivedocument setting forth information which enablesregulatorsto en-
hance their understanding of the insurer’ s financial position, results of
operations, changes in capital and surplus accounts and cash flow), to
be filed on or before April 1, 2001;

(D) Actuarial Opinion (the statement of a qualified ac-
tuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; required of all companies), to be attached to the
annual statement required by paragraph (1)(A) of this subsection.

(2) Reports to be filed only with the department:

(A) Schedule SIS, Stockholder Information Supple-
ment (association edition) (required of domestic stock companies
which have 100 or more stockholders), the 8 1/2 inch by 14 inch size,
to be filed on or before March 1, 2001;

(B) Supplemental Compensation Exhibit (association
edition), the 8 1/2 inch by 14 inch size (required of Texas domestic

companies only), to be filed on or before March 1, 2001 (stipulated
premium companies, April 1, 2001);

(C) Annual Statement (Texas edition) (required of non-
profit prepaid legal companies writing prepaid legal business in 2000
and subject to Chapter 23 of the Insurance Code), the 8 1/2 inch by 14
inch size, to be filed on or before March 1, 2001;

(D) Affidavit in Lieu of Annual Statement (Texas
edition) (required of non-profit prepaid legal companies authorized to
write prepaid legal business that did not write such business in 2000
and subject to Chapter 23 of the Insurance Code), to be filed on or
before March 1, 2001;

(E) Texas Overhead Assessment Form (Texas edition)
(required of Texas domestic companies only), to be filed on or be-
fore March 1, 2001 (stipulated premium insurance companies, April
1, 2001);

(F) Analysisof Surplus(Texasedition) for life, accident
and health insurers, to be filed on or before March 1, 2001 (stipulated
premium insurance companies, April 1, 2001); and

(G) Supplemental Investment Income Exhibit (Texas
edition) (shows percent of net investment income by type of invest-
ment), as an attachment to page ten of theannual statement asrequired
by paragraph (1)(A) of this subsection, to be filed on or before March
1, 2001 (stipulated premium companies, April 1, 2001).

(H) The Texas Health Insurance Risk Pool shall com-
plete and file the following only:

(i) Annual Statement (association edition), the 8 1/2
inch by 14 inch size, to be filed on or before March 1, 2001. However,
only pages 1 - 5, 12, and the Notes to Financial Statements (page 31)
and Schedule E (page 75) are required to be completed and filed on or
before March 1, 2001; and

(ii) The Texas Health Insurance Risk Pool is not re-
quired to file reports, diskettes, or electronic filings with the NAIC.

(3) Reports, diskettes, or electronic fil ings via the Internet
filed only with the NAIC:

(A) Trusteed Surplus Statement (association edition),
Life, Accident and Health Supplement (required of the U. S. branch
of an alien insurer), the 8 1/2 inch by 14 inch size, to be filed on or
before March 1, 2001;

(B) Medicare Supplement Insurance Experience Ex-
hibit (association edition) (for insurers writing Medicare supplement
business), to be filed on or before March 1, 2001;

(C) OfficersandDirectorsInformation (association edi-
tion), to be filed on or before March 1, 2001 (stipulated premium in-
surance companies, April 1, 2001);

(D) Credit Insurance Experience Exhibit (association
edition) (required of companies writing credit business), the8 1/2 inch
by 14 inch size, to be filed on or before April 1, 2001;

(E) Long-Term Care Insurance Exhibit (association
edition) (required of companies writing long-term care business), the
8 1/2 inch by 14 inch size, to be filed on or before March 1, 2001
(stipulated premium insurance companies, April 1, 2001);

(F) Long-Term Care Experience Reporting Forms (as-
sociation edition) (required of companies writing long-term care busi-
ness), the 8 1/2 inch by 14 inch size, to be filed on or before April 1,
2001;
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(G) Interest Sensitive Life Insurance Products Report
(association edition) (required of companies writing interest sensitive
products), the 8 1/2 inch by 14 inch size, to be filed on or before April
1, 2001;

(H) Life, Health and Annuity Guaranty Association
Model Act Assessment Base Reconciliation Exhibit (association
edition), the 8 1/2 inch by 14 inch size, to be filed on or before April
1, 2001;

(I) Adjustments to the Life, Health and Annuity Guar-
anty Association Model Act Assessment Base Reconciliation Exhibit
(association edition), the 8 1/2 inch by 14 inch size, to be filed on or
before April 1, 2001;

(J) Schedule DC (association edition) (for insurers en-
gaged in insurance optionsand futures), the 8 1/2 inch by 14 inch size,
to be filed on or before March 1, 2001 (stipulated premium insurance
companies, April 1, 2001);

(K) ScheduleDS(association edition) (required only of
companies that have included "equity in the undistributed income of
unconsolidated subsidiaries" in their "net gain from operations"), the
8 1/2 inch by 14 inch size, to be filed on or before March 1, 2001
(stipulated premium insurance companies, April 1, 2001); and

(L) Diskettes or electronic filings via the Internet
containing computerized annual statement data, to be filed on or
beforeMarch 1, 2001 (stipulated premium insurancecompanies, April
1, 2001).

(4) The following provisions shall apply to the filings re-
quired in paragraphs (1)-(3) of this subsection.

(A) Texasdomestic life, accident and health companies
with more than $30 million in direct premiums in 2000 must establish
Asset Valuation Reserves (AVR) and Interest Maintenance Reserves
(IMR) in their financial statements in accordance with the instructions
in the 1999/2000 NAIC Annual Statement Instructions, Life, Accident
and Health Companies. Texas domestic companies with $30 million
or less in direct premiums and the Texas Health Insurance Risk Pool
may establish AVR and IMR in their financial statements in accordance
with theinstructionsin the1999/2000 NAICAnnual Statement Instruc-
tions, Life, Accident and Health Companies or they must value bonds
and preferred stocks in compliance with the provisions of §7.16 of this
title (relating to NAIC Purposes and Procedures of the Securities Valu-
ation Office Manual), concerning companies not maintaining an AVR
or IMR.

(B) Actuarial opinions required by paragraph (1)(D) of
this subsection shall be in accordance with the following:

(i) Unlessexempted, thestatement of actuarial opin-
ion should follow theapplicableprovisionsof §§3.1601-3.1611 of this
title (relating to Actuarial Opinion and Memorandum Regulation).

(ii) For those companies exempted from §§3.1601-
3.1611 of this title, instructions 1-12, established by the NAIC, must
be followed.

(iii) Any stipulated premium company subject to
§§3.1601-3.1611 of this title which does not insure or assume risk on
contracts with death benefits, cash value, or accumulation values on
any one life in excess of $10,000, except as permitted by Insurance
Code Article 22.13, §1(b), is exempt from submission of a statement
of actuarial opinion in accordance with §3.1608 of this title (relating
to Statement of Actuarial Opinion Based on an Asset Adequacy
Analysis), but must submit an actuarial opinion pursuant to §3.1607
of this title (relating to Statement of Actuarial Opinion Not Including
an Asset Adequacy Analysis).

(C) Reporting for "administrativeservicesonly" (ASO)
plans. Some insurers may act only as administrators of accident and
health plans where the plan bears all of the risk of claims. Such plans
are commonly referred to as "administrative services only" plans and
arealso referredto as"uninsured plans." Theamountsreceivedfor ASO
plansshall not berecorded in premiums. Claimspaid by theinsurer un-
der uninsured accident and health plans should not be reported in the
Summary of Operations. Commissions, expenses, and taxes incurred
by an insurer for uninsured accident and health plansare to bereported
on a gross basis by type of expense. The administration fees and ex-
pense reimbursements relating to uninsured business are deducted in
the general expense exhibit and general insurance expenses are to be
reported in theSummary of Operationsnet of such feesand reimburse-
ment. Texas domestic insurers subject to this subsection that have re-
ported amounts received for ASO plans as premiums under different
reporting standards for at least five years prior to the effective date of
thissection may continuereporting amountsreceived for ASO plansas
premiums. Under such circumstances, the insurer shall provide a gen-
eral description of the source and amounts received for ASO plans as
an attachment to the Summary of Operations and theScheduleT of the
annual statement.

(e) Requirementsfor property and casualty insurers. Each fire,
fire and marine, general casualty, fire and casualty, or U.S. Branch,
county mutual insurance company, mutual insurance company other
than life, Lloyd’s plan, reciprocal or inter-insurance exchange, domes-
tic risk retention group, life insurancecompany that islicensed to write
workers’ compensation, any farm mutual insurance company that filed
a property and casualty annual statement under paragraph (1)(A) of
this subsection for the 1999 calendar year or had gross written premi-
ums in 2000 in excess of $5,000,000, any Mexican non-life insurer li-
censed under any articleof theInsuranceCodeother than, or in addition
to, Insurance Code Article 8.24, domestic joint underwriting associa-
tion, the Texas Workers’ Compensation Insurance Fund and the Texas
Windstorm Insurance Association shall complete and file the follow-
ing blanks, forms, and diskettesor electronic filingswith the NAIC via
the Internet for the 2000 calendar year. The forms and reports iden-
tified in paragraphs (1)(A)-(F); (2)(A), (B) and (J); and (3)(A)-(G) of
this subsection shall be completed in accordance with the 1999/2000
NAIC Annual Statement Instructions, Property and Casualty and the
NAIC Accounting Practices and Procedures Manual for Property and
Casualty Companies (March 1998), except as provided by paragraph
(4) of thissubsection. Thediskettesor electronic filingswith theNAIC
via theInternet identified in paragraph (3)(H) and (I) of thissubsection
shall be completed in accordance with the 1999/2000 NAIC Annual
Statement Diskette Filing Specifications - Property and Casualty.

(1) Reports to be filed both with the department and the
NAIC:

(A) Annual Statement (association edition), the 8 1/2
inch by 14 inch size, to be filed on or before March 1, 2001;

(B) Management’ s Discussion and Analysis (a narra-
tivedocument setting forth information which enablesregulatorsto en-
hance their understanding of the insurer’ s financial position, results of
operations, changes in capital and surplus accounts and cash flow), to
be filed on or before April 1, 2001;

(C) Financial Guaranty Insurance Exhibit (association
edition) (required of companies writing financial guaranty business),
the 8 1/2 inch by 14 inch size, to be filed on or before March 1, 2001;

(D) Supplement "A" to Schedule T, Exhibit of Medical
Malpractice Premiums Written (association edition) (required of com-
panieswriting medical malpracticebusiness), the8 1/2 inch by 14 inch
size, to be filed on or before March 1, 2001;

26 TexReg 62 January 5, 2001 Texas Register



(E) Actuarial Opinion (the statement of a qualified ac-
tuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; required of all companies), to be attached to the
annual statement required by subparagraph (A) of this paragraph; and

(F) Combined Property/Casualty Annual Statement
(association edition), the 8 1/2 inch by 14 inch size, to be filed on or
before May 1, 2001, including the Insurance Expense Exhibit. This
form is required only for those affil iated insurers that wrote more
than $35 million in direct premiums as a group in 2000, as defined in
Schedule T of the Annual Statement.

(2) Reports to be filed only with the department:

(A) Schedule SIS, Stockholder Information Supple-
ment (association edition) (required of domestic stock companies
which have 100 or more stockholders), the 8 1/2 inch by 14 inch size,
to be filed on or before March 1, 2001;

(B) Supplemental Compensation Exhibit (association
edition), the 8 1/2 inch by 14 inch size (required of Texas domestic
companies only), to be filed on or before March 1, 2001;

(C) Supplemental Investment Income Exhibit (Texas
edition) (shows percent of net investment income by type of invest-
ment), as an attachment to page six of the annual statement required
by paragraph (1)(A) of this subsection, to be filed on or before March
1, 2001;

(D) Annual Statement (Texasedition) (required of non-
profit prepaid legal companies writing prepaid legal business in 2000
and subject to Chapter 23 of the Insurance Code), the 81/2 inch by 14
inch size, to be filed on or before March 1, 2001;

(E) Affidavit in Lieu of Annual Statement (Texas
edition) (required of non-profit prepaid legal companies authorized to
write prepaid legal businessand subject to Chapter 23 of theInsurance
Code) that did not write such business in 2000), to be filed on or
before March 1, 2001;

(F) Texas Overhead Assessment Form (Texas edition)
(required of Texas domestic companies only), to be filed on or before
March 1, 2001;

(G) Analysisof Surplus(Texasedition) for property and
casualty insurers(required of all licensed companies, except Texas do-
mestic county mutual companies), to be filed on or before March 1,
2001;

(H) Supplement for County Mutuals (Texas edition)
(required of Texas domestic county mutual companies, as an attach-
ment to page sixteen of the annual statement as required by paragraph
(1)(A) of this subsection), to be filed on or before March 1, 2001; and

(I) Texas Supplemental A for County Mutuals (Texas
edition) (required of Texas domestic county mutual companies, as an
attachment to page nine of the annual statement as required by para-
graph (1)(A) of this subsection, to befiled on or beforeMarch 1, 2001.

(J) TheTexasWindstorm InsuranceAssociation (Insur-
ance Code Article §21.49) shall complete and file only the following:

(i) Annual Statement (association edition), the 8 1/2
inch by 14 inch size, to be filed on or before March 1, 2001, except as
provided by paragraph (4) of this subsection;

(ii) Management’s Discussion and Analysis (a nar-
rative document setting forth information which enables regulators to
enhance their understanding of the insurer’s financial position, results
of operations, changes in capital and surplus accounts and cash flow),
to be filed on or before April 1, 2001.

(3) Reports, diskettes, or electronic fil ings via the Internet
filed only with the NAIC:

(A) Trusteed Surplus Statement (association edition,
Property and Casualty Supplement) (required of the U. S. branch of
an alien insurer), 8 1/2 inch by 14 inch size to be filed on or before
March 1, 2001;

(B) Medicare Supplement Insurance Experience Ex-
hibit (association edition) (for insurers writing Medicare supplement
business), to be filed on or before March 1, 2001;

(C) OfficersandDirectorsInformation (association edi-
tion), to be filed on or before March 1, 2001;

(D) Insurance Expense Exhibit (association edition),
the 8 1/2 inch by 14 inch size, to be filed on or before April 1, 2001;

(E) Credit Insurance Experience Exhibit (association
edition) (required of companies writing credit accident and/or health
business), 8 1/2 inch by 14 inch size, to be filed on or before April 1,
2001;

(F) Long-Term Care Experience Reporting Forms (as-
sociation edition) (required of companies writing long-term care busi-
ness), the 8 1/2 inch by 14 inch size, to be filed on or before April 1,
2001;

(G) ScheduleDC (association edition) (for insurersen-
gaged in insurance optionsand futures), the 8 1/2 inch by 14 inch size,
to be filed on or before March 1, 2001;

(H) Diskettes or electronic filings via the Internet con-
taining computerized annual statement data, to be filed on or before
March 1, 2001;

(I) Diskettes or electronic filings via the Internet con-
taining combined annual statement data, to be filed on or before May
1, 2001.

(4) The following provisions shall apply to all fi lings re-
quired by paragraphs (1) - (3) of this subsection.

(A) No loss reserve discounts, other than as respects
fixed and determinable payments such as those emanating from work-
ers’ compensation tabular indemnity reserves and long-term disabil-
ity claims for which specific segregated investments have been estab-
lished, shall be allowed. The commissioner shall have the authority to
determine the appropriateness of, and may disallow, such discounts.

(B) Thecommissioner shall have the authority to deter-
minetheappropriatenessof, and may disallow, anticipated salvageand
subrogation.

(C) Texas domestic insurers that write only in Texas
may apply for an alternative basisof calculating the excess of statutory
reserves over statement reserves, also known as theSchedulePpenalty
reserve, by submitting arequest to theChief Property and Casualty Ac-
tuary of theFinancial Program which outlines thereasonsand basis for
such request. The request should be mailed to the Chief Property and
Casualty Actuary, Texas Department of Insurance, Financial Program,
MC 302-3A P.O. Box 149104, Austin, Texas 78714-9104. Requests
must be submitted to the department on or before January 31, 2001.

(f) Requirements for fraternal benefit societies. Each fraternal
benefit society shall completeand file thefollowing blanks, forms, and
diskettes or electronic fil ings for the 2000 calendar year. The forms,
reports, and diskettes identified in paragraphs (1)(A)-(D); (2)(A) and
(D); and (3)(A)-(F), and (H) of this subsection shall be completed in
accordance with the 1999/2000 NAIC Annual Statement Instructions,
Fraternal, except as provided by paragraph (4) of this subsection. The
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diskettesor electronic fil ings identified in paragraph (3)(G) of thissub-
section shall be completed in accordance with the 1999/2000 NAIC
Annual Statement Diskette Filing Specifications-Fraternal, except as
provided by paragraph (4) of this subsection.

(1) Reports to be filed both with the department and the
NAIC:

(A) Annual Statement (association edition), the 8 1/2
inch by 14 inch size, to be filed on or before March 1, 2001;

(B) Annual Statement of the Separate Accounts (asso-
ciation edition) (requiredof companiesmaintainingseparateaccounts),
the 8 1/2 inch by 14 inch size, to be filed on or before March 1, 2001;

(C) Management’ s Discussion and Analysis (a narra-
tivedocument setting forth information which enablesregulatorsto en-
hance their understanding of the insurer’ s financial position, results of
operations, changes in capital and surplus accounts and cash flow), to
be filed on or before April 1, 2001; and

(D) Actuarial Opinion (the statement of a qualified ac-
tuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; to be filed by all companies), to be attached to
the annual statement required by subparagraph (A) of this paragraph.

(2) Reports to be filed only with the department:

(A) Supplemental Compensation Exhibit (association
edition), the 8 1/2 inch by 14 inch size, (required of Texas domestic
companies only), to be filed on or before March 1, 2001;

(B) Texas Overhead Assessment Form (Texas edition)
(required of Texas domestic companies only), to be filed on or before
March 1, 2001;

(C) Analysis of Surplus (Texas edition) for fraternal
benefit societies, to be filed on or before March 1, 2001;

(D) Fraternal Benefit Societies Supplement to Valua-
tion Report (Association edition) to befiled on or beforeJune30, 2001;
and

(E) Supplemental Investment Income Exhibit (Texas
edition) (shows percent of net investment income by type of invest-
ment, as an attachment to page ten of the annual statement as required
by paragraph (1)(A) of this subsection), to befiled on or before March
1, 2001.

(3) Reportsand diskettes or electronic fil ings via theInter-
net to be filed only with the NAIC:

(A) Trusteed Surplus Statement (association edition,
Fraternal Supplement) (required of the U. S. branch of an alien
insurer), 8 1/2 inch by 14 inch size to be filed on or before March 1,
2001;

(B) Medicare Supplement Insurance Exhibit (associa-
tion edition) (for insurerswriting Medicare supplement business) to be
filed on or before March 1, 2001;

(C) OfficersandDirectorsInformation (associationedi-
tion), to be filed on or before March 1, 2001;

(D) Long-Term Care Insurance Exhibit (association
edition) (required of companies writing long-term care business), the
8 1/2 inch by 14 inch size, to be filed on or before March 1, 2001;

(E) ScheduleDS(association edition) (required only of
companies that have included "equity in the undistributed income of
the subsidiary" in "net gain from operations"), the 8 1/2 inch by 14
inch size, to be filed on or before March 1, 2001;

(F) Long-Term Care Experience Reporting Forms (as-
sociation edition) (required of companies writing long-term care busi-
ness), the 8 1/2 inch by 14 inch size, to be filed on or before April 1,
2001;

(G) Diskettes or electronic filings via the Internet con-
taining computerized annual statement data, to be filed on or before
March 1, 2001; and

(H) Fraternal Interest SensitiveLife InsuranceProducts
Report (association edition) (required of companies writing interest
sensitive products), the 8 1/2 inch by 14 inch size, to be filed on or
before April 1, 2001.

(4) Texasdomestic fraternal companieswith morethan$30
million in direct premiums in 2000 must establish Asset Valuation Re-
serves and Interest Maintenance Reserves in their financial statements
in accordance with the instructions in the 1999/2000 NAIC Annual
Statement Instructions, Fraternal. Texas domestic fraternal companies
with $30 million or less in direct premiums may establish Asset Val-
uation Reserves and Interest Maintenance Reserves in their financial
statements in accordance with the instructions in the 1999/2000 NAIC
Annual Statement Instructions, Fraternal or they must value bonds and
preferred stocks in compliance with theprovisions of §7.16 of this title
(relating to NAIC Purposes and Proceduresof the Securities Valuation
Office Manual), concerning companies not maintaining an Asset Val-
uation Reserve or Interest Maintenance Reserve. Since fraternals are
not subject to Article3.28 Section 2A, TexasInsuranceCode, thestate-
ment of actuarial opinion for fraternals should follow instructions 1 -
12, established by the NAIC.

(g) Requirements for title insurers. Each title insurance com-
pany shall complete and file the following blanks and forms for the
2000 calendar year. The reports and forms identified in paragraphs
(1)(A)-(C); (2)(A) and (E); and (3)(A) of thissubsection shall becom-
pleted in accordance with the 1999/2000 NAIC Annual Statement In-
structions, Title, except as otherwiseprovided by subsection (b) of this
section. The diskette or electronic filings via the Internet identified in
paragraph (3)(B) of this subsection shall be completed in accordance
with the 1999/2000 NAIC Annual Statement Diskette Filing Specifi-
cations, Title.

(1) Reports to be filed with the department and the NAIC:

(A) Annual Statement (association edition), the 8 1/2
inch by 14 inch size, to be filed on or before March 1, 2001;

(B) Management’ s Discussion and Analysis (a narra-
tivedocument setting forth information which enablesregulatorsto en-
hance their understanding of the insurer’ s financial position, results of
operations, changes in capital and surplus accounts and cash flow), to
be filed on or before April 1, 2001; and

(C) Actuarial Opinion (the statement of a qualified ac-
tuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; required of all companies), to be attached to the
annual statement required by subparagraph (A) of this paragraph.

(2) Reports to be filed only with the department:

(A) Supplemental Compensation Exhibit (association
edition), the 8 1/2 inch by 14 inch size, (required of Texas domestic
companies only), to be filed on or before March 1, 2001;

(B) Texas Overhead Assessment Form (Texas edition)
(required of Texas domestic companies only), to be filed on or before
March 1, 2001;

(C) Analysisof Surplus(Texasedition) for title insurers
to be filed on or before March 1, 2001;
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(D) Supplemental Investment Income Exhibit (Texas
edition) (shows percent of net investment income by type of invest-
ment, as an attachment to page six of the annual statement as required
in paragraph (1)(A) of this subsection), to be filed on or before March
1, 2001; and

(E) ScheduleSIS, Stockholder InformationSupplement
(associationedition) (required of domestic stock companieswhichhave
100 or more stockholders), the 8 1/2 inch by 14 inch size, to be filed
on or before March 1, 2001.

(3) Reports to be filed only with the NAIC.

(A) Officers and Directors Information (association
edition), to be filed on or before March 1, 2001;

(B) Diskettes or electronic filings via the Internet con-
taining computerized annual statement data, to be filed on or before
March 1, 2001.

(h) Requirements for health maintenance organizations and
non-profit health corporations. Each health maintenance organization
and non-profit health corporation shall completeand file the following
blanks and forms, and diskettes for the 2000 calendar year. The
forms, reports, and diskettes identified in paragraphs (1)(A)-(D) and
(2)(A) of this subsection shall be completed in accordance with the
1999/2000 NAIC Annual Statement Instructions, Health Maintenance
Organizations and the NAIC Accounting and Practices Procedures
Manual for Health Maintenance Organizations (June, 1991). The
actuarial opinion required to be completed in accordance with the
1999/2000 NAIC Annual Statement Instructions, Health Maintenance
Organizations shall include the additional requirements of the depart-
ment in paragraph (1)(C) of this subsection. The forms, reports, and
diskettes identified in paragraphs (1)(A), (2)(B) and (D) of this sub-
section shall be completed in accordance with instructions provided
by the department. The diskettes or electronic filings identified in
paragraph (3) of this subsection shall becompleted in accordance with
the 1999/2000 NAIC Annual Diskette Filing Specifications, Health
Maintenance Organizations.

(1) Reports to be filed both with the department and the
NAIC:

(A) Annual Statement (association edition), the 8 1/2
inch by 14 inch size, to be filed on or before March 1, 2001;

(B) Management’ s Discussion and Analysis, (a narra-
tivedocument setting forth information which enablesregulatorsto en-
hance their understanding of the insurer’ s financial position, results of
operations, changes in capital and surplus accounts and cash flow), to
be filed on or before April 1, 2001;

(C) Actuarial Opinion (the statement of a qualified ac-
tuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; to be filed by all health maintenance organiza-
tions), to beattached to the annual statement required by subparagraph
(A) of this paragraph. In addition to the requirements set forth in the
1999/2000 NAIC Annual Statement Instructions, Health Maintenance
Organizations, the department requires that the actuarial opinion in-
clude the following:

(i) The statement of actuarial opinion must include
assurance that an actuarial report and underlying actuarial workpapers
supporting theactuarial opinion will bemaintained at thecompany and
availablefor examination for seven years. Theforegoing must beavail-
ableby May 1 of the year following theyear end for which the opinion
was rendered or within two weeks after a request from the commis-
sioner. Thesuggestedwording used will dependonwhether theactuary
is employed by the company or is a consulting actuary. The wording

for an actuary employed by the company should be similar to the fol-
lowing: "An actuarial report and any underlying actuarial workpapers
supporting the findings expressed in this Statement of Actuarial Opin-
ion will be retained for a period of seven years in the administrative
offices of the company and available for regulatory examination." The
wording for a consulting actuary retained by the company should be
similar to the following: "An actuarial report and any underlying ac-
tuarial workpaperssupporting the findingsexpressed in this Statement
of Actuarial Opinion havebeen provided to thecompany to beretained
for aperiod of seven years in the administrative officesof thecompany
and available for regulatory examination."

(ii) Under the scope paragraph requirements of
section 5 of the instructions relating to the Actuarial Certification
in the 1999/2000 NAIC Annual Statement Instructions, Health
Maintenance Organizations, the department requires that the actuarial
opinion specifically list the premium deficiency reserve asan item and
disclose the amount of such reserve; and

(D) Medicare Supplement Insurance Experience Ex-
hibit (association edition) (for insurers writing Medicare supplement
business) to be filed on or before March 1, 2001.

(2) Reports to be filed only with the department:

(A) Supplemental Compensation Exhibit (association
edition), the 8 1/2 inch by 14 inch size, (required of Texas domestic
companies only), to be filed on or before March 1, 2001;

(B) HMOSupplement (Texasedition), the8 1/2 inch by
14 inch size, to be filed on or before March 1, 2001;

(C) Texas Overhead Assessment Form (Texas edition)
(required of Texas domestic companies only), to be filed on or before
March 1, 2001; and

(D) Department formatted diskettes containing annual
statement data (diskettes provided by the department for entering of
health maintenance organization or non-profit health corporation fi-
nancial statement data), to be completed according to the instructions
provided by the department and filed with thedepartment on or before
March 1, 2001.

(3) Reportsand diskettes or electronic fil ings via theInter-
net to be filed only with theNAIC. Thediskettescontaining computer-
ized annual statement data must be filed on or before March 1, 2001.
If util izing Internet fil ing, it isnot necessary to submit a diskette to the
NAIC.

(i) Requirements for farm mutual insurers not subject to the
provisions of subsection (e) of this section relating to filing require-
ments for property and casualty insurers. Each farm mutual insurance
company shall fi le the following completed blanks and forms for the
2000 calendar year with the department only:

(1) Annual statement (Texas edition), the 8 1/2 inch by 14
inch size, to be filed on or before March 1, 2001;

(2) Texas Overhead Assessment Form (Texas edition), to
be filed on or before March 1, 2001;

(3) Actuarial Opinion (thestatement of aqualified actuary,
setting forth hisor her opinion relating to policy reserves and other ac-
tuarial items), to be attached to the annual statement required by para-
graph (1) of this subsection, unless otherwise exempted.

(j) Requirements for statewidemutual assessment companies,
local mutual aid and mutual burial associations, and exempt companies.
Each statewide mutual assessment company, local mutual aid associa-
tion, local mutual burial association, and exempt company shall fi le the
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following completed blanks and formsfor the2000 calendar year with
the department only:

(1) Annual Statement (Texas edition), the 8 1/2 inch by 14
inch size, to be filed on or before April 1, 2001; provided, however,
exempt companies are not required to complete lines 22, 23, 24, 25,
and 26 on page 3, the special instructions at the bottom of page 3, and
pages 4, 5, 6, and 7. All other pages are required;

(2) Texas Overhead Assessment Form (Texas edition), to
be filed on or before April 1, 2001;

(3) Release of Contributions Form (Texas edition), to be
filed on or before April 1, 2001;

(4) 3 1/2 % Chamberlain Reserve Table (Reserve Valua-
tion) (Texas edition), to be filed on or before April 1, 2001;

(5) Reserve Summary (1956 Chamberlain Table 3 1/2 %)
(Texas edition), to be filed on or before April 1, 2001;

(6) Inventory of Insurance in Force by Age of Issue or Re-
serving Year (Texasedition), to befiled on or beforeApril 1, 2001; and

(7) Summary of Inventory of Insurance in Force by Age
and Calculation of Net Premiums (Texas edition), to be filed on or be-
fore April 1, 2001.

(k) Requirements for non-profit legal service corporations.
Each non-profit legal service corporation subject to Chapter 23 of the
Insurance Code shall file the following completed blanks and forms
for the 2000 calendar year with the department only:

(1) Annual Statement (Texas edition), the 8 1/2 inch by 14
inch size, to be filed on or before March 1, 2001; and

(2) TexasOverhead Assessment Form, to befiled on or be-
fore March 1, 2001.

(l) Requirements for Mexican casualty companies. Each Mex-
ican casualty company, doing businessas authorized by acertificateof
authority issued under the Insurance CodeArticle 8.24, shall complete
and file thefollowing blanksand formsfor the2000 calendar year with
the department only. All submissions shall beprinted or typed in Eng-
lish and all monetary valuesshall beclearly designated in United States
dollars. Theform identified in paragraph (1) of thissubsection shall be
completed in accordance with the 1999/2000 NAIC Annual Statement
Instructions, Property and Casualty, except asprovided by this section.
An actuarial opinion is not required. It is the express intent of this
subsection that it shall not repeal or otherwise modify or amend any
department rule or the InsuranceCode. Theblanksor forms are asfol-
lows:

(1) Annual Statement (association edition), the 8 1/2 inch
by 14 inch size; provided, however, only pages 1 - 4, 15 - 19 and 130
are required to be completed and filed on or before March 1, 2001;

(2) A copy of the balance sheet and the statement of profit
and lossfrom theMexican financial statement (printed or typed in Eng-
lish), to be filed on or before March 1, 2001;

(3) A copy of the official documents issued by the COMI-
SION NACIONAL DE SEGUROS Y FIANZAS approving the 2000
annual statement, to be filed on or before June 30, 2001; and

(4) A copy of the current license to operate in the Republic
of Mexico, to be filed on or before March 1, 2001.

(m) Other financial reports. Nothing in this section prohibits
thedepartment fromrequiring any insurer or other regulated entity from
filing other financial reports with the department.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 22,

2000.

TRD-200009013
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 463-6327

♦ ♦ ♦
28 TAC §7.71

The Texas Department of Insurance proposes new §7.71 con-
cerning 2001 annual and quarterly statement blanks, other re-
porting forms, diskettes or electronic filings with the National As-
sociation of Insurance Commissioners (NAIC) via the Internet
and instructions to be used by insurers and certain other enti-
ties regulated by the department when reporting their financial
condition and business operations and activities. These annual
statement blanks, other reporting forms, and diskettes or elec-
tronic filings with the NAIC via the Internet are required for re-
porting the financial condition and business operations and ac-
tivities conducted during the 2001 calendar year. The proposed
section defines terms relevant to the statement blanks and re-
porting forms; provides the dates by which certain reports are
to be filed; and proposes to adopt by reference the 2001 annual
and 2001 quarterly statement blanks, other reporting forms, and
instructions for reporting the financial condition and business op-
erations and activities; and requires insurance companies and
certain other regulated entities to file such annual and quarterly
statements and other reporting forms with the department and/or
the NAIC as directed. The NAIC annual statement instructions
for insurance companies provide that certain schedules be filed
only with the state of domicile, the NAIC and any other state re-
questing such filings. Therefore, foreign companies are not re-
quired to file the paper copies of schedules (e.g. Schedules A, B,
BA, D, DA) with financial statements in Texas as they have in the
past. Those schedules are electronically filed with the NAIC and
the paper copies of the schedule may be obtained from the com-
panies’ state of domicile. Some Texas schedules required with
the annual statement filing in prior years are not included with the
2001 annual statement filing in the proposed §7.71. These Texas
forms, if included, would have been required to be filed on or be-
fore March 1, 2002 with the 2001 annual statement. The depart-
ment intends to have these forms updated later in 2001 and will
propose an amendment to this rule no later than December 31,
2001. The delay in proposing and adopting these Texas forms
will have no effect on requirements or the information requested
on the NAIC 2001 quarterly statements that are due on May 15,
August 15, and November 15, 2001. Some of the forms are as
follows: Analysis of Surplus, Annual Statement (Green/Prepaid
Legal), Affidavit in Lieu of Annual Statement (Prepaid Legal), Bi-
ographical Affidavit, Certificate of Compliance - Advertising, Cer-
tificate of Compliance - Authority, Certificate of Deposit, Com-
pany License Details Sheet, Supplemental Investment Income
Exhibit, Texas Officers and Directors Page, the Texas Overhead
Assessment Form, Local Mutual Aid Annual Statement, Farm
Mutual with less than $5 million in gross premiums, Supplement
for County Mutual, Texas Supplement A for County Mutuals, and
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HMO Supplement for the 2001 Health Annual Statement. Be-
ginning in 2001, insurers will prepare these regulatory reports in
accordance with the NAIC Accounting Practices and Procedures
Manual which was adopted by the department to provide a com-
prehensive basis of accounting for insurers in the absence of,
conflict with, or silence of, state statutes and regulations. Also,
HMOs will report on a new NAIC Health Annual Statement blank
and will begin filing quarterly statements with the NAIC. Copies
of the 2001 annual and quarterly statement blanks, other report-
ing forms, and manuals proposed for adoption by reference are
available for inspection in the office of the Financial Analysis and
Examinations Activity, Texas Department of Insurance, William
P. Hobby Jr. State Office Building, 333 Guadalupe, Building 3,
Third Floor, Austin, Texas. Proposed subsection (a) explains the
purpose of the section and adopts by reference the forms de-
scribed in the section. Subsection (b) defines terms used in
the section. Subsection (c) describes the hierarchy of laws in
the event of a conflict between the Insurance Code, this section
and other regulations. Subsections (d)-(i) describe the forms,
instructions and filing requirements for the various types of in-
surers and other regulated entities. Subsection (j) provides that
the department may request financial reports other than those
specified in this section. Elsewhere in this issue of the Texas
Register, the department proposes §7.70 to adopt the forms and
instructions for the 2000 annual statement.

Betty Patterson, senior associate commissioner, financial pro-
gram, has determined that for the first year the section will be in
effect, there will not be fiscal implications for state government
as a result of enforcing or administering the section. There will
be fiscal implications in connection with the filing of annual state-
ments as a result of Insurance Code, Article 1.11. Under Article
1.11, insurers are required to file a copy of their annual statement
with the NAIC. However, Article 1.11 also provides that insurers
cannot be required to pay any costs or expenses (other than the
expense of preparing and furnishing the annual statement to the
NAIC) for the filing of the annual statement with the NAIC; there-
fore such costs are paid by the department to the NAIC. There
will be no effect on local government or local employment for
the first year of the five-year period the section will be in effect.
There will be no fiscal implications beyond 2002 since the sec-
tion is only applicable to financial reporting for 2001 with the final
report being due in 2002.

Ms. Patterson has also determined that, for each year of the
first five years this section, as proposed, is in effect, the public
benefits anticipated as a result of enforcing this section are the
ability of the department to provide financial information to the
public and other regulatory bodies as requested, and to moni-
tor the financial condition of insurers and other regulated entities
licensed in Texas to better assure financial solvency. Such insur-
ers and other regulated entities are generally required by statute
to provide the department with annual reports on their opera-
tions. These reports generally summarize information already
captured or created by the insurer or other regulated entity in its
normal course of business. The probable economic cost to in-
surers and other regulated entities required to comply with this
proposed section is estimated to be no more than $3,500. Such
estimated cost may be lower based upon factors such as the
type of company (e.g. life, accident and health, or property and
casualty), the type of business written within a company, and the
cost of annual statement software. The department assumes
that micro, small and large businesses will utilize employees who
are familiar with the records of the insurer or health maintenance

organization and accounting practices in general. Such individ-
uals are compensated from $17 to $30 per hour based on the
department’s experience. On the basis of cost per hour of labor,
there is no expected difference in cost of compliance between
micro, small and larger businesses affected by this section. The
department finds it neither legal nor feasible to reduce the effect
of the proposed section on micro or small insurers subject to the
section since the information required by the forms is necessary
to effectively regulate and monitor the activities of the insurers
and other regulated entities licensed in Texas regardless of their
size.

To be considered, written comments on the proposal must
be submitted no later than 5:00 p.m. on February 5, 2001,
to Lynda H. Nesenholtz, General Counsel and Chief Clerk,
Mail Code 113-2A, Texas Department of Insurance, P. O. Box
149104, Austin, Texas 78714-9104. An additional copy of
the comments should be simultaneously submitted to Betty
Patterson, Senior Associate Commissioner, Financial Program,
Mail Code 305-2A, Texas Department of Insurance, P. O. Box
149104, Austin, Texas 78714-9104. A request for a public
hearing on this proposal should be submitted separately to the
Office of the Chief Clerk.

The new section is proposed under the Insurance Code Articles
1.11, 3.07, 3.20-1, 3.27-2, 3.77, 6.11, 6.12, 8.07, 8.08, 8.21,
8.24, 9.22, 9.47, 10.30, 11.06, 11.19, 14.15, 14.39, 15.15, 15.16,
16.18, 16.24, 17.22, 17.25, 18.12, 19.08, 20.02, 20A.10, 20A.22,
21.39, 21.43, 21.49, 21.52F, 21.54, 22.06, 23.02 and 23.26,
and §§32.041 and 36.001. Article 1.11 authorizes the commis-
sioner to make changes in the forms of the annual statements
required of insurance companies of any kind, as shall seem best
adapted to elicit a true exhibit of their condition and methods
of transacting business, and requires certain insurers to make
filings with the National Association of Insurance Commission-
ers. Articles 3.07, 3.20-1, 3.27-2, 3.77, 6.11, 6.12, 8.07, 8.08,
8.21, 8.24, 9.22, 9.47, 10.30, 11.06, 11.19, 14.15, 14.39, 15.15,
15.16, 16.18, 16.24, 17.22, 17.25, 18.12, 19.08, 20.02, 20A.10,
20A.22, 21.49, 21.54, 22.06, 23.02, and 23.26 require the filing
of financial reports and other information by insurers and other
regulated entities, and specify particular rulemaking authority of
the commissioner relating to those insurers and other regulated
entities. Article 21.39 requires insurers to establish adequate re-
serves and provides for the adoption of each current formula for
establishing reserves applicable to each line of insurance. Ar-
ticle 21.43 provides the conditions under which foreign insurers
are permitted to do business in this state and requires foreign
insurers to comply with the provisions of the Insurance Code.
Article 21.52F authorizes the commissioner to adopt rules to im-
plement the regulation of nonprofit health corporations holding
a certificate of authority under that article. Section 32.041 re-
quires the department to furnish the statement blanks and other
reporting forms necessary for companies to comply with the filing
requirements. Section 36.001 provides that the commissioner
may adopt rules for the conduct and execution of the duties and
functions of the department as authorized by statute.

The following articles and section of the Insurance Code will be
affected by this proposed section: Articles 1.11, 3.07, 3.20-1,
3.27-2, 3.77, 6.11, 6.12, 8.07, 8.08, 8.21, 8.24, 9.22, 9.47, 10.30,
11.06, 11.19, 14.15, 14.39, 15.15, 15.16, 16.18, 16.24, 17.22,
17.25, 18.12, 19.08, 20.02, 20A.10, 20A.22, 21.39, 21.43, 21.49,
21.52F, 21.54, 22.06, 23.02 and 23.26, and §32.041.
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§7.71. Requirements for Filing the 2001 Quarterly and 2001 Annual
Statements, Other Reporting Forms, and Diskettesor ElectronicFilings
with the NAIC via the Internet.

(a) Scope. This section provides insurers and other regulated
entities with the requirements for the 2001 quarterly statements, and
2001 annual statement, other reporting forms, and diskettes or elec-
tronic filings with theNational Association of Insurance Commission-
ers (NAIC) via the Internet necessary to report information concerning
the financial condition and business operations and activities of insur-
ers. This section applies to all insurers and other regulated entities au-
thorized to do thebusinessof insurancein thisstateand includes, but is
not limited to, life insurers; accident insurers; life and accident insur-
ers; lifeand health insurers; accident and health insurers; life, accident
and health insurers; mutual life insurers; stipulated premium insurers;
group hospital servicecorporations; fireinsurers; fireand marineinsur-
ers; U.S, Branch of an alien insurer; Mexican casualty insurers; general
casualty insurers; fireand casualty insurers; mutual insurers other than
life; county mutual insurers; Lloyd’s plans; reciprocal and inter-insur-
ance exchanges; domestic risk retention groups; domestic joint under-
writing associations; title insurers; fraternal benefit societies; farm mu-
tual insurerswith grosspremiumsin excessof $5 million; health main-
tenance organizations; nonprofit health corporations; nonprofit legal
servicescorporations; the Texas Health Insurance Risk Pool; the Texas
Workers’ Compensation Insurance Fund; and theTexasWindstorm In-
surance Association. The commissioner adopts by reference the 2001
quarterly statement blanks, the 2001 annual statement blanks and the
related instruction manuals, and other reporting formsspecified in this
section. The annual and quarterly statement blanks and other report-
ing forms are available from the department, Financial Analysis and
Examinations Activity, Mail Code 303-1A, P. O. Box 149099, Austin,
Texas 78714-9099. Insurers and other regulated entities shall properly
report to the department and the NAIC by completing the appropriate
annual and quarterly statement blanks, prepared with laser quality print
(hand written copies must be prepared legibly using black ink), other
reporting forms, and diskettes or electronic fil ings with the NAIC via
the Internet following the applicable instructionsasoutlined in subsec-
tions (d) - (j) of this section.

(b) Definitions. Thefollowing words and terms, when used in
this section, shall have the following meanings:

(1) Association edition - Blanksand formspromulgated by
the NAIC.

(2) Commissioner - The commissioner of insurance
appointed under the Texas Insurance Code.

(3) Department - The Texas Department of Insurance.

(4) Texas edition - Blanks and forms promulgated by the
commissioner.

(c) Conflicts with Other Laws. In the event of a conflict be-
tween the Insurance Code, any currently existing departmental rule,
form, instructions, or any specific requirement of this section and the
NAIC instructions listed in this section, then and in that event, the In-
surance Code, thedepartment’s promulgated rule, form, instruction, or
thespecific requirement of subsections(d) - (j) of thissection shall take
precedence and in all respects control.

(d) Filing requirements for life, accident and health insurers.
Each life, life and accident, life and health, accident, accident and
health, mutual life, or life, accident and health insurance company,
stipulated premium insurance company, group hospital servicescorpo-
ration and theTexasHealth InsuranceRisk Pool shall completeand file
the blanks, forms, diskettes or electronic filings with the NAIC via the
Internet asdirected in thissubsection. Theformsand reports identified

in paragraphs (1)(A)-(C); (1)(F) and (G); (2)(A)-(C); and (3)(A)-(I) of
this subsection shall be completed in accordance with the 2001 NAIC
Annual Statement Instructions, Life, Accident and Health, except as
provided by subsection (b) of this section. The forms and reports
identified in paragraphs (1)(D)-(G); (2)(A) and (B); (3)(B),(C),(E) and
(F) of this subsection shall be completed in accordance with the 2001
NAIC Health Annual Statement Instructions, except as provided by
subsection (b) of this section. The diskettes or electronic version of
the filings with the NAIC via the Internet identified in paragraph (3)(J)
and (K) of this subsection shall be in accordance with the NAIC data
specifications and instructions on the NAIC web site. The electronic
filings with the NAIC shall include PDF format fil ing. Life, Accident
and Health companies that wrote 100% of their total direct premiums
as health premiums for the calendar year ending December 31, 2000
may elect to file on the new health annual statement blank for the three
quarters of 2001 and the calendar year 2001 if the insurer meets the
definition of writing only "health" premiums in the 2001 NAIC Health
Annual Statement Instructions. Those instructions describe health
premiums to include hospital, surgical and major medical; Medicare
supplement businessreportable in theMedicare Supplement Insurance
Experience Exhibit of the annual statement; dental and vision only
coverage issued as stand alone or as a rider to a medical policy that is
not related to the medical policy through deductibles or out of pocket
limits; federal employees health benefits plan premiums (FEHBP);
Title XVIII - Medicare premiums which result from arrangements
with the Health Care Financing Administration (HCFA) on a cost or
risk basis, for servicesto aMedicarebeneficiary; Title XIX - Medicaid
premiums that result from an arrangement between the company and
a Medicaid state agency for services to a Medicaid beneficiary; and
other health premiums such as stop loss, disability income, long term
care, and prescription drug plans and coverages. If a reporting entity
elects to use the health annual statement, it must continue to use
that annual statement for a minimum of three years or obtain written
approval from its domestic state to change to another type of annual
statement. Foreign companies that wrote less than 100% of health
premiums in 2000 may elect to file on the health annual statement
blank if permitted or required by their domicilary state.

(1) Reports to be filed both with the department and the
NAIC include the following:

(A) 2001 Life, Accident & Health Annual Statement
(association edition) for the 2001 calendar year to be filed on or be-
foreMarch 1, 2002 (stipulated premium insurance companies, April 1,
2002);

(B) 2001 Life, Accident & Health Annual Statement of
the Separate Accounts (association edition) for the 2001 calendar year
(required of companiesmaintaining separateaccounts), tobefiledonor
beforeMarch 1, 2002 (stipulated premium insurancecompanies, April
1, 2002);

(C) 2001 Life, Accident & Health Quarterly Statements
(association edition), to be filed on or before May 15, August 15, and
November 15, 2001. However, a Texas stipulated premium insurance
company, unless specifically requested to do so by the department, is
not required to file quarterly statements with the department or the
NAIC if it meets all three of the following conditions:

(i) it is authorized to write only life insurance on its
certificate of authority;

(ii) it collected premiums in the prior calendar year
of less than $1 million; and

(ii) (iii) it had a profit from operations in the prior
two calendar years;(ii)
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(D) 2001 Health Quarterly Statements(association edi-
tion), to be filed on or before May 15, August 15, and November 15,
2001) if the company qualifies as described in this subsection;

(E) 2001 HealthAnnual Statement (association edition)
for the2001 calendar year, to befiled on or beforeMarch 1, 2002 (stip-
ulated premium insurance companies, April 1, 2002) if the company
qualifies as described in this subsection;

(F) Management’ sDiscussion and Analysis(anarrative
document setting forth information which enables regulators to en-
hance their understanding of the insurer’ s financial position, results of
operations, changes in capital and surplus accounts and cash flow), to
be filed with the 2001 Life, Accident & Health Annual Statement on
or before April 1, 2002, or if the 2001 Health Annual Statement is re-
quired, then filed with the 2001 Health Annual Statement on or before
April 1, 2002;

(G) Actuarial Opinion (the statement of a qualified ac-
tuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; required of all companies), to be attached to the
Life, Accident & Health Annual Statement or if required, the Health
Annual Statement as applicable;

(2) Reports to be filed only with the department:

(A) Schedule SIS, Stockholder Information Supple-
ment (association edition) (required of domestic stock companies
which have 100 or more stockholders), to be filed on or before
March 1, 2002. This fil ing is also required if filing a Health Annual
Statement, as applicable;

(B) Supplemental Compensation Exhibit (association
edition) (required of Texas domestic companies only), to be filed on
or before March 1, 2002 (stipulated premium companies, April 1,
2002). This filing is also required if fil ing a Health Annual Statement,
as applicable;

(C) TheTexasHealth InsuranceRisk Pool shall fi le the
2001 Life, Accident & Health Annual and Quarterly Statements as fol-
lows:

(i) 2001 Life, Accident & Health Annual Statement
(association edition), bluecolored cover, to befiled on or beforeMarch
1, 2002. However, only pages1- 5, 12, andtheNotestoFinancial State-
ments(page31) and ScheduleE (page75) arerequired to becompleted
and filed; and

(ii) 2001 Life and Accident and Health Quarterly
Statement (association edition), to be filed on or before May 15, Au-
gust 15, and November 15, 2001.(ii)

(iii) TheTexasHealth InsuranceRisk Pool is not re-
quired to fileany reports, diskettes, or electronic fil ingswith theNAIC.

(3) Reports, diskettes, or electronic fil ings via the Internet
filed only with the NAIC:

(A) Trusteed Surplus Statement (association edition),
Life, Accident and Health Supplement (required of the U. S. branch of
an alien insurer), to be filed on or before May 15, August 15, Novem-
ber 15, 2001 and March 1, 2002 with the annual statement;

(B) Medicare Supplement Insurance Experience Ex-
hibit (association edition) (for insurers writing Medicare supplement
business), to be filed on or before March 1, 2002. This filing is also
required if filing a Health Annual Statement, as applicable;

(C) OfficersandDirectorsInformation (association edi-
tion), to be filed on or before March 1, 2002 (stipulated premium in-
surancecompanies, April 1, 2002). This filing is also required if filing
a Health Annual Statement, as applicable;

(D) Credit Insurance Experience Exhibit (association
edition) (required of companies writing credit business), to be filed on
or before April 1, 2002;

(E) Long-Term Care Insurance Exhibit (association
edition) (required of companies writing long-term care business), to
be filed on or before March 1, 2002 (stipulated premium insurance
companies, April 1, 2002), This fil ing is also required if fil ing aHealth
Annual Statement, as applicable;

(F) Long-Term Care Experience Reporting Forms (as-
sociation edition) (required of companies writing long-term care busi-
ness), to be filed on or before April 1, 2002. This filing isalso required
if filing a Health Annual Statement, as applicable;

(G) Interest Sensitive Life Insurance Products Report
(association edition) (required of companies writing interest sensitive
products), to be filed on or before April 1, 2002;

(H) Life, Health and Annuity Guaranty Association
Model Act Assessment Base Reconciliation Exhibit (association
edition), to be filed on or before April 1, 2002;

(I) Adjustments to the Life, Health and Annuity Guar-
anty Association Model Act Assessment Base Reconciliation Exhibit
(association edition), to be filed on or before April 1, 2002;

(J) Diskettes or electronic filings via the Internet
containing computerized annual statement data, to be filed on or
beforeMarch 1, 2002 (stipulated premium insurancecompanies, April
1, 2002); and

(K) Diskettes or electronic filings via the Internet con-
taining computerized quarterly statement data, to be filed on or before
May 15, August 15, and November 15, 2001. A Texas stipulated pre-
mium insurance company, unless specifically requested to do so by the
department, is not required to file quarterly diskettes or electronic fil-
ingsvia theInternet with theNAIC if it meetsall threeof thefollowing
conditions:

(i) it is authorized to write only life insurance on its
certificate of authority;

(ii) it collected premiums in the prior calendar year
of less than $1 million; and

(iii) it had a profit from operations in the prior two
calendar years.

(4) The following provisions shall apply to the filings re-
quired in paragraphs (1)-(3) of this subsection.

(A) Texasdomestic life, accident and health companies
with more than $30 million in direct premiums in 2001 must establish
Asset Valuation Reserves (AVR) and Interest Maintenance Reserves
(IMR) in their financial statements in accordance with the instructions
in the 2001 NAIC Annual Statement Instructions, Life, Accident and
Health Companies. Texasdomestic companieswith $30 million or less
in direct premiums and the Texas Health Insurance Risk Pool may es-
tablish AVR and IMR in their financial statements in accordance with
the instructions in the2001 NAIC Annual Statement Instructions, Life,
Accident and Health Companies or they must value bonds and pre-
ferred stocks in compliance with the provisions of the NAIC Purposes
and Procedures of the Securities Valuation Office Manual concerning
companies not maintaining an AVR or IMR.
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(B) Actuarial opinions required by paragraph (1)(G) of
this subsection shall be in accordance with the following:

(i) Unlessexempted, thestatement of actuarial opin-
ion should follow theapplicableprovisionsof §§3.1601-3.1611 of this
title (relating to Actuarial Opinion and Memorandum Regulation).

(ii) For those companies exempted from §§3.1601-
3.1611 of this title, instructions 1-12, established by the NAIC, must
be followed.

(iii) Any stipulated premium company subject to
§§3.1601-3.1611 of this title which does not insure or assume risk on
contracts with death benefits, cash value, or accumulation values on
any one life in excess of $10,000, except as permitted by Insurance
Code Article 22.13, §1(b), is exempt from submission of a statement
of actuarial opinion in accordance with §3.1608 of this title (relating
to Statement of Actuarial Opinion Based on an Asset Adequacy
Analysis), but must submit an actuarial opinion pursuant to §3.1607
of this title (relating to Statement of Actuarial Opinion Not Including
an Asset Adequacy Analysis).

(e) Requirementsfor property and casualty insurers. Each fire,
fire and marine, general casualty, fire and casualty, or U.S. Branch of
an alien insurer, county mutual insurance company, mutual insurance
company other than life, Lloyd’splan, reciprocal or inter-insuranceex-
change, domestic risk retention group, life insurance company that is
licensed to write workers’ compensation, any farm mutual insurance
company that filed a property and casualty annual statement for the
2000 calendar year or had gross written premiums in 2001 in excess
of $5,000,000, any Mexican non-life insurer licensed under any arti-
cle of theInsuranceCode other than, or in addition to, InsuranceCode
Article 8.24, domestic joint underwriting association, the Texas Work-
ers’ Compensation Insurance Fund and the Texas Windstorm Insur-
ance Association shall complete and file the following blanks, forms,
and diskettes or electronic filings with the NAIC via the Internet as
directed by this subsection. The forms and reports identified in para-
graphs (1)(A)-(G); (2)(A)-(C); and (3)(A)-(F) of this subsection shall
becompleted in accordancewith the2001 NAIC Annual Statement In-
structions, Property and Casualty, except as provided by paragraph (4)
of thissubsection. Thediskettesor electronicversionof thefilingswith
the NAIC via the Internet identified in paragraph (3)(G)-(I) of this sub-
section shall be in accordance with the NAIC data specifications. The
electronic filings with the NAIC shall include PDF format filing.

(1) Reports to be filed both with the department and the
NAIC:

(A) 2001 Property and Casualty Annual Statement (as-
sociation edition), to be filed on or before March 1, 2002;

(B) 2001 Property and Casualty Quarterly Statements
(association edition), to be filed on or before May 15, August 15, and
November 15, 2001;

(C) 2001 Combined Property/Casualty Annual State-
ment (association edition), to be filed on or before May 1, 2002,
including the Insurance Expense Exhibit. This form is required only
for those affiliated insurers that wrote more than $35 million in direct
premiums as a group in calendar year 2001, as disclosed in Schedule
T of the Annual Statement(s);

(D) Supplement "A" to Schedule T, Exhibit of Medical
Malpractice Premiums Written (association edition) (required of com-
panies writing medical malpractice business), to be filed on or before
March 1, 2002;

(E) Management’ s Discussion and Analysis (a narra-
tivedocument setting forth information which enablesregulatorsto en-
hance their understanding of the insurer’ s financial position, results of
operations, changes in capital and surplus accounts and cash flow), to
be filed on or before April 1, 2002;

(F) Actuarial Opinion (the statement of a qualified ac-
tuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; required of all companies), to be attached to the
annual statement; and

(G) Financial Guaranty Insurance Exhibit (association
edition) (required of companies writing financial guaranty business),
to be filed on or before March 1, 2002;

(2) Reports to be filed only with the department:

(A) Schedule SIS, Stockholder Information Supple-
ment (association edition) (required of domestic stock companies
which have 100 or more stockholders), to be filed on or before March
1, 2002;

(B) Supplemental Compensation Exhibit (association
edition) (required of Texas domestic companies only), to be filed on
or before March 1, 2002;

(C) The Texas Windstorm Insurance Association (In-
surance Code Article §21.49) shall complete and file the following
only:

(i) Annual Statement (association edition), to be
filed on or before March 1, 2002, except as provided by paragraph (4)
of this subsection;

(ii) Property and Casualty Quarterly Statement (as-
sociation edition), to be filed on or before May 15, August 15, and
November 15, 2001; and

(iii) Management’ sDiscussion and Analysis (a nar-
rative document setting forth information which enables regulators to
enhance their understanding of the insurer’s financial position, results
of operations, changes in capital and surplus accounts and cash flow),
to be filed on or before April 1, 2002.

(3) Reports, diskettes, or electronic fil ings via the Internet
filed only with the NAIC:

(A) Medicare Supplement Insurance Experience Ex-
hibit (association edition) (for insurers writing Medicare supplement
business), to be filed on or before March 1, 2002;

(B) Trusteed Surplus Statement (association edition)
(required of the U. S. branch of an alien insurer), to be filed on or
before May 15, August 15, November 15, 2001, and March 1, 2002
with the annual statement;

(C) OfficersandDirectorsInformation (associationedi-
tion), to be filed on or before March 1, 2002;

(D) Insurance Expense Exhibit (association edition), to
be filed on or before April 1, 2002;

(E) Credit Insurance Experience Exhibit (association
edition) (required of companies writing credit accident and/or health
business), to be filed on or before April 1, 2002;

(F) Long-Term Care Experience Reporting Forms (as-
sociation edition) (required of companies writing long-term care busi-
ness), to be filed on or before April 1, 2002;

(G) Diskettes or electronic filings via the Internet con-
taining computerized annual statement data, to be filed on or before
March 1, 2002;
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(H) Diskettes or electronic filings via the Internet con-
taining combined annual statement data, to be filed on or before May
1, 2002; and

(I) Diskettes or electronic filings via the Internet con-
taining computerized quarterly statement data, to be filed on or before
May 15, August 15, and November 15, 2001.

(4) The following provisions shall apply to all fi lings re-
quired by paragraphs (1) - (3) of this subsection.

(A) No loss reserve discounts, other than fixed and de-
terminable payments such as those emanating from workers’ compen-
sation tabular indemnity reserves and long-term disability claims for
which specific segregated investments have been established, shall be
allowed. The commissioner shall have the authority to determine the
appropriateness of, and may disallow, such discounts.

(B) Thecommissioner shall have the authority to deter-
minetheappropriatenessof, and may disallow, anticipated salvageand
subrogation.

(f) Requirements for fraternal benefit societies. Each fraternal
benefit society shall completeand file thefollowing blanks, forms, and
diskettes or electronic filings for the 2001 calendar year and the three
quarters for the 2001 calendar year. The forms, reports, and diskettes
identified in paragraphs(1)(A)-(D), (2)(A)-(C), and (3)(A)-(E) and (G)
of thissubsectionshall becompleted in accordancewith the2001 NAIC
Annual Statement Instructions, Fraternal, except as provided by para-
graph (4) of this subsection. The diskettes or electronic version of the
filings with the NAIC via the Internet identified in paragraph (3)(F) of
this subsection shall be in accordance with the NAIC data specifica-
tions. The electronic filings with the NAIC shall include PDF format
filing.

(1) Reports to be filed both with the department and the
NAIC:

(A) Annual Statement, Fraternal (association edition),
to be filed on or before March 1, 2002;

(B) Annual Statement of theSeparateAccounts, Frater-
nal, (association edition) (required of companies maintaining separate
accounts), to be filed on or before March 1, 2002;

(C) Management’ s Discussion and Analysis (a narra-
tivedocument setting forth information which enablesregulatorsto en-
hance their understanding of the insurer’ s financial position, results of
operations, changes in capital and surplus accounts and cash flow), to
be filed on or before April 1, 2002; and

(D) Actuarial Opinion (the statement of a qualified ac-
tuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; to be filed by all companies), to be attached to
the annual statement required by subparagraph (A) of this paragraph.

(2) Reports to be filed only with the department:

(A) Fraternal Quarterly statement (association edition),
to be filed on or before May 15, August 15, and November 15, 2001;

(B) Supplemental Compensation Exhibit (association
edition) (required of Texas domestic companies only), to be filed on
or before March 1, 2002;

(C) Fraternal Benefit Societies Supplement to Valua-
tion Report (association edition) to be filed on or before June30, 2002;
and

(3) Reportsand diskettes or electronic fil ings via theInter-
net to be filed only with the NAIC:

(A) Trusteed Surplus Statement (association edition,
Fraternal Supplement) (required of the U. S. branch of an alien
insurer), to be filed on or before March 1, 2002 with the annual
statement;

(B) Medicare Supplement Insurance Exhibit (associa-
tion edition) (for insurerswriting Medicare supplement business) to be
filed on or before March 1, 2002;

(C) OfficersandDirectorsInformation (association edi-
tion), to be filed on or before March 1, 2002;

(D) Long-Term Care Insurance Exhibit (association
edition) (required of companies writing long-term care business), to
be filed on or before March 1, 2002;

(E) Long-Term Care Experience Reporting Forms (as-
sociation edition) (required of companies writing long-term care busi-
ness), to be filed on or before April 1, 2002;

(F) Diskettes or electronic fil ings via the Internet con-
taining computerized annual statement data, to be filed on or before
March 1, 2002; and

(G) Fraternal Interest SensitiveLife InsuranceProducts
Report (association edition) (required of companies writing interest
sensitive products), to be filed on or before April 1, 2002.

(4) The following provisions shall apply to the filings re-
quired in paragraph (1) - (3) of this subsection.

(A) Texasdomestic fraternal companieswith morethan
$30 million in direct premiums in 2001 must establish Asset Valuation
Reserves and Interest Maintenance Reserves in their financial state-
ments in accordance with the instructions in the 2001 NAIC Annual
Statement Instructions, Fraternal. Texas domestic fraternal companies
with $30 million or less in direct premiums may establish Asset Val-
uation Reserves and Interest Maintenance Reserves in their financial
statements in accordance with the instructions in the 2001 NAIC An-
nual Statement Instructions, Fraternal or they must value bonds and
preferred stocks in compliance with the provisions of the NAIC Pur-
poses and Procedures of the Securities Valuation Office Manual con-
cerning companies not maintaining an Asset Valuation Reserve or In-
terest Maintenance Reserve. Since fraternals are not subject to Insur-
ance Code Article 3.28 Section 2A, the statement of actuarial opin-
ion for fraternals should follow instructions 1 - 12, established by the
NAIC.

(g) Requirements for title insurers. Each title insurance com-
pany shall complete and file the following blanks and forms for the
2001 calendar year and the three quarters of the 2001 calendar year.
The reports and forms identified in paragraphs (1)(A)-(C), (2)(A)-(C),
and (3)(A) of thissubsection shall becompleted in accordancewith the
2001 NAIC Annual Statement Instructions, Title, except as otherwise
provided by subsection (b) of this section. The diskettes or electronic
version of the filings with the NAIC via the Internet identified in para-
graph (3)(B) of this subsection shall be in accordance with the NAIC
data specifications. The electronic filings with the NAIC shall include
PDF format fil ing.

(1) Reports to be filed with the department and the NAIC:

(A) Title Annual Statement (association edition), to be
filed on or before March 1, 2002;

(B) Management’ s Discussion and Analysis (a narra-
tivedocument setting forth information which enablesregulatorsto en-
hance their understanding of the insurer’ s financial position, results of
operations, changes in capital and surplus accounts and cash flow), to
be filed on or before April 1, 2002; and
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(C) Actuarial Opinion (the statement of a qualified ac-
tuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; required of all companies), to be attached to the
annual statement required by subparagraph (A) of this paragraph.

(2) Reports to be filed only with the department:

(A) Title Quarterly Statement (association edition), to
be filed on or before May 15, August 15, and November 15, 2001;

(B) Supplemental Compensation Exhibit (association
edition), (required of Texas domestic companies only), to be filed on
or before March 1, 2002; and

(C) Schedule SIS, Stockholder Information Supple-
ment (association edition) (required of domestic stock companies
which have 100 or more stockholders), to be filed on or before March
1, 2002.

(3) Reports to be filed only with the NAIC:

(A) Officers and Directors Information (association
edition), to be filed on or before March 1, 2002; and

(B) Diskettes or electronic filings via the Internet con-
taining computerized annual statement data, to be filed on or before
March 1, 2002.

(h) Requirements for health maintenance organizations and
non-profit health corporation. The HMO annual and quarterly blank
used for the year ending December 31, 2000 and prior periods is
no longer available and will no longer be used. Therefore, HMOs
must use the new NAIC Health Annual Statement beginning with the
reporting quarter ending March 31, 2001. Each health maintenance
organization and non-profit health corporation shall complete and file
the following blanks and forms, and diskettes for the 2001 calendar
year and the three quarters of the 2001 calendar year. The forms,
reports, and diskettes identified in paragraphs(1)(A)-(E) and (2)(A) of
this subsection shall be completed in accordance with the 2001 NAIC
Annual and Quarterly Statement Instructions, Health. The actuarial
opinion shall include the additional requirements of the department
set forth in paragraph (1)(D) of this subsection. The forms, reports,
and diskettes identified in paragraphs (1)(A) and (B), and (2)(B), (C),
and (D) of this subsection shall be completed in accordance with
instructions provided by the department. The diskettes or electronic
version of the filings with the NAIC via the Internet identified in
paragraph (3) of this subsection shall be in accordance with NAIC
data specifications and instructions through the NAIC web site. The
electronic filings with the NAIC shall include PDF format filing.

(1) Reports to be filed both with the department and the
NAIC:

(A) 2001 Health Annual Statement (association edi-
tion), to be filed on or before March 1, 2002;

(B) NAIC Health Quarterly Statements (association
edition), on or before May 15, August 15, and November 15, 2001.
As part of each quarterly filing, include acompleted copy of Schedule
E - part 2 - Special Deposits, from the 2001 NAIC Health Annual
Statement;

(C) Management’ s Discussion and Analysis, (a narra-
tivedocument setting forth information which enablesregulatorsto en-
hance their understanding of the insurer’ s financial position, results of
operations, changes in capital and surplus accounts and cash flow), to
be filed on or before April 1, 2002;

(D) Actuarial Opinion (the statement of a qualified ac-
tuary, setting forth his or her opinion relating to policy reserves and

other actuarial items; to be filed by all health maintenance organiza-
tions), to be attached to the annual statement. In addition to the re-
quirements set forth in the 2001 NAIC Annual Statement Instructions,
Health, the department requires that the actuarial opinion include the
following:

(i) The statement of actuarial opinion must include
assurance that an actuarial report and underlying actuarial workpapers
supporting theactuarial opinion will bemaintained at thecompany and
availablefor examination for seven years. Theforegoing must beavail-
ableby May 1 of the year following theyear end for which the opinion
was rendered or within two weeks after a request from the commis-
sioner. Thesuggested wording used will dependonwhether theactuary
is employed by the company or is a consulting actuary. The wording
for an actuary employed by the company should be similar to the fol-
lowing: "An actuarial report and any underlying actuarial workpapers
supporting the findings expressed in this Statement of Actuarial Opin-
ion will be retained for a period of seven years in the administrative
offices of the company and available for regulatory examination." The
wording for a consulting actuary retained by the company should be
similar to the following: "An actuarial report and any underlying ac-
tuarial workpaperssupporting the findingsexpressed in this Statement
of Actuarial Opinion havebeen provided to thecompany to beretained
for aperiod of seven years in the administrative officesof thecompany
and available for regulatory examination."

(ii) Under the scope paragraph requirements of sec-
tion 5 of the instructions relating to the Actuarial Certification in the
2001 NAIC Annual Statement Instructions, Health, the department re-
quiresthat theactuarial opinion specifically list thepremiumdeficiency
reserve as an item and disclose the amount of such reserve; and

(E) Medicare Supplement Insurance Experience Ex-
hibit (association edition) (for insurers writing Medicare supplement
business) to be filed on or before March 1, 2002.

(2) Reports to be filed only with the department:

(A) Supplemental Compensation Exhibit (association
edition), (required of Texas domestic companies only), to be filed on
or before March 1, 2002;

(B) HMO Supplement (Texas edition), to befiled quar-
terly on or May 15, August 15, November 15, 2001;

(C) Department formatted diskettes containing annual
statement data (diskettes provided by the department for entering of
health maintenance organization or non-profit health corporation fi-
nancial statement data), to be completed according to the instructions
provided by the department and filed with thedepartment on or before
March 1, 2002; and

(D) Department formatted diskettes containing quar-
terly statement data (diskettes provided by the department for entering
of health maintenance organization or non-profit health corporation
financial statement data), to becompleted according to the instructions
provided by the department and filed with thedepartment on or before
May 15, August 15, and November 15, 2001.

(3) Reportsand diskettes or electronic fil ings via theInter-
net to be filed only with the NAIC.

(A) Diskettes or electronic filings via the Internet con-
taining computerized annual statement data, to be filed on or before
March 1, 2002;

(B) Diskettes or electronic filings via the Internet con-
taining computerized quarterly statement data, to be filed on or before
May 15, August 15, and November 15, 2001.
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(i) Requirements for Mexican casualty companies. Each Mex-
ican casualty company doing business as authorized by a certificate of
authority issued under the Insurance CodeArticle 8.24, shall complete
and file thefollowing blanksand formsfor the2001 calendar year with
the department only. All submissions shall be printed or typed in Eng-
lish and all monetary valuesshall beclearly designated in United States
dollars. Theform identified in paragraph (1) of thissubsection shall be
completed in accordance with the 2001 NAIC Annual Statement In-
structions, Property and Casualty, except as provided by this section.
An actuarial opinion is not required. It is the express intent of this
subsection that it shall not repeal or otherwise modify or amend any
department rule or the InsuranceCode. Theblanksor forms are as fol-
lows:

(1) Annual Statement (association edition); provided, how-
ever, only pages1 - 4, 15 - 19 and 130 arerequired to becompleted and
filed on or before March 1, 2002;

(2) A copy of the balance sheet and the statement of profit
and lossfrom theMexican financial statement (printed or typed in Eng-
lish), to be filed on or before March 1, 2002;

(3) A copy of the official documents issued by the COMI-
SION NACIONAL DE SEGUROS Y FIANZAS approving the 2001
annual statement, to be filed on or before June 30, 2002; and

(4) A copy of the current license to operate in the Republic
of Mexico, to be filed on or before March 1, 2002.

(j) Other financial reports. Nothing in thissectionprohibitsthe
department from requiring any insurer or other regulated entity from
filing other financial reports with the department.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 22,

2000.

TRD-200009012
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 436-6327

♦ ♦ ♦
CHAPTER 11. HEALTH MAINTENANCE
ORGANIZATIONS
SUBCHAPTER Z. POINT-OF-SERVICE
RIDERS
28 TAC §§11.2501 - 11.2503

The Texas Department of Insurance proposes new Subchap-
ter Z, §§11.2501 - 11.2503, concerning point-of-service plans.
These new sections are necessary to implement legislation en-
acted by the 76th Texas Legislature in House Bill 1498 which
amended the Insurance Code as follows: Subchapter A, Chap-
ter 26 was amended by adding Art 26.09; Subchapter F, Chap-
ter 3 was amended by adding Art 3.64; Section 2, Art. 20A.02
was amended by amending Subsection (i) and adding Subsec-
tions (aa) and (bb); and Section 6, Art. 20A.06 was amended by
amending Subsection (a) and adding Subsection (c).

The purpose and objective of these proposed new sections are
to develop provisions relating to point-of-service (POS) plans. A
POS plan is a health care plan that combines managed care and
indemnity coverage. An enrollee in a POS plan can choose to
obtain health care through the managed care delivery system or
from a physician or provider outside of the delivery system on a
fee for services basis. The proposed rules implement provisions
of HB 1498 relating to the issuance of a "point-of-service rider
plan" by an HMO. The plan combines a traditional HMO plan with
an indemnity rider that is underwritten by the HMO. An plan en-
rollee can use the rider to obtain services, benefits and supplies
from provider who are not part of the HMO provider network.
Proposed new §11.2501 defines the terms used in the proposed
new subchapter. Proposed new §11.2502 sets forth the solvency
requirements for HMOs issuing POS rider plans under this sub-
chapter as well as the method for calculating the percentage of
business that an HMO issuing these plans has actually issued in
the form of POS rider business as compared to the total health
coverage that the HMO has issued in the same period. This pro-
posed section also sets forth the requirements that an HMO that
has issued POS riders that exceed the ten percent cap set by
House Bill 1468 must follow for issuing any additional POS cov-
erage, the requirements for an HMO that can no longer meet the
solvency requirements, and an HMO’s responsibilities should it
discontinue its POS rider business either entirely or in order to
bring its POS rider expenditures below the ten percent cap. Pro-
posed §11.2503 describes the coverage required under and the
contents required for a POS rider plan issued by an HMO pur-
suant to this subchapter.

Contemporaneously with this proposal, proposed new
§§21.2901, 21.2902, and 26.312, and proposed amend-
ments to §26.4 and §26.14 are published elsewhere in this
issue of the Texas Register. The separately proposed new
sections added to Chapter 21 implement the provisions of
House Bill 1498 allowing POS plans to be created jointly by
indemnity carriers and HMOs, either by issuing "a blended
contract point-of-service plan," in which one contract issued
by either the HMO or indemnity carrier contains the terms
of both the indemnity and managed care components of the
plan; or through a "dual contracts point-of-service plan." A dual
contracts point-of-service plan is composed of two separate
contracts, one of which is issued by the HMO to the enrollee
and contains the terms of the managed care portion of the plan,
and the other which is issued by the indemnity carrier to the
enrollee and contains the terms of the indemnity portion of the
plan. The separately proposed amendments to and new section
added to Chapter 26 clarify that small and large employer
carriers may issue point-of-service plans provided that the
carrier complies with the standards relating to both the various
types of point-of-service plans set forth in this proposal an well
as the POS rider plans subject to the new sections contained in
this proposal. The Chapter 26 proposal also creates standards
for POS coverage options that large employer carriers issuing
HMO coverage to large employers are required by House Bill
1498 to offer to eligible employees if the only coverage available
to the employees is through a managed care plan or plans.

Kim Stokes, Senior Associate Commissioner for Life, Health and
Licensing, has determined that for each year of the first five years
the proposed sections will be in effect, there will be no fiscal im-
pact to state and local governments as a result of the enforce-
ment or administration of the rule. There will be no measurable
effect on local employment or the local economy as a result of
the proposal.
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Ms. Stokes has determined that for each year of the first five
years the sections are in effect, the public benefits anticipated as
a result of the proposed sections will be increased availability of
health benefit options for eligible and potential enrollees in HMOs
by allowing enrollees to choose physicians and other providers
from outside of the HMO network. In addition, the proposed rules
will ensure that the department will be able to monitor HMOs of-
fering these unique plans for compliance with the statutory re-
quirements that such HMOs cannot write indemnity riders that
exceed ten percent of the total health care coverage being is-
sued by the HMO. Finally, the proposed rules set net worth and
solvency standards that take into account the economic differ-
ences that an HMO providing both coverage for managed health
care services and indemnity coverage will encounter. Almost all
of the economic costs to persons required to comply with the
proposal for each year of the first five years the sections will be
in effect are the result of the legislative enactment of House Bill
1498 and not the result of the adoption, enforcement, or adminis-
tration of the proposed sections. The department is required by
House Bill 1498 to set solvency and net worth requirements for
HMOs that offer POS rider plans. The proposal contains the net
worth and solvency standards that a prudently managed HMO
can meet and that adequately and reasonably support the addi-
tional risks associated with POS riders. A component of these
rules which is expected to result in expenditures in excess of
the requirements imposed by statute are the costs of provid-
ing a side-by-side summary that compares the benefits provided
under the POS rider portion of the plan and the services pro-
vided by the HMO portion of the plan. House Bill 1498 requires
POS plans to contain corresponding benefits. The purpose of
the summary is to provide an explanation to potential enrollees
and enrollees that demonstrates that the POS plan contains the
corresponding benefits. Only the cost of preparing the summary
and including it in the plan documents is attributable to the rule.
The department estimates that the length of the required sum-
mary will depend upon the total coverage that an HMO plans
to offer. The printing cost is estimated by the department to be
between $.02 and $.05 per page, thereby increasing the cost of
each plan document by those amounts. Since the summaries
are to be included in the plan documents which are required to
be prepared by the HMO there should be no additional delivery
costs. The total cost to HMOs affected by the proposed sec-
tions is not dependent upon the size of the HMO, but rather is
dependent on the amount of coverage that an HMO decides to
offer. Small businesses, micro-businesses and the largest busi-
nesses affected by these sections would incur the same addi-
tional cost per plan document. The number of plan documents
distributed by an HMO would be dependent upon the entities
the HMO targets for its business and the potential enrollees as-
sociated with the entities who accept the point-of-service plan
marketed by the HMO. The adoption of these proposed sections
will have no adverse economic impact on regulated entities that
are required to comply with the proposed sections and that qual-
ify as small and micro-businesses under the Government Code,
§§2006.001-2006.002. The rules ensure that the HMOs demon-
strate to potential enrollees and enrollees that the plan contains
corresponding benefits as required by House Bill 1498. There-
fore, it would be neither legal nor feasible to reduce their effect
on small businesses or micro-businesses in this respect. Con-
sidering the purposes of House Bill 1498, it is neither legal nor
feasible to waive or modify the requirement of these sections for
small and micro-businesses as doing so would result in a dis-
parate effect on persons obtaining coverage from these carriers
and would not be consistent with the purpose of House Bill 1498.

To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on February 5, 2001 to Lynda
H. Nesenholtz, General Counsel and Chief Clerk, Mail Code
113-2A, Texas Department of Insurance, P. O. Box 149104,
Austin, Texas 78714-9104. An additional copy of the comment
must be simultaneously submitted to Patricia Brewer, Mail Code
103-6A, Texas Department of Insurance, P.O. Box 149104,
Austin, Texas 78714-9104. A request for a public hearing should
be submitted separately to the Office of the Chief Clerk.

The sections are proposed under the Insurance Code, Article
20A.22 and §36.001. Article 20A.22(a) provides that the com-
missioner shall adopt rules as necessary to implement the Texas
Health Maintenance Organization Act. Section 36.001 provides
that the commissioner may adopt rules to execute the duties and
functions of the Texas Department of Insurance only as autho-
rized by statute.

The following article is affected by this proposal: Article 20A.02
of the Insurance Code.

§11.2501. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meaning.

(1) Coinsurance--An amount in addition to the premium
and copayments due from an enrollee who accesses out-of-plan cov-
ered benefits, for which the enrollee is not reimbursed.

(2) Corresponding benefits--Benefits provided under a
point-of-service(POS) rider or theindemnity portion of apoint-of-ser-
vice (POS) plan, as defined in Articles 3.64(a)(4) and 20A.02(bb) of
the Code, that conform to the nature and kind of coverage provided to
an enrollee under the HMO portion of a point-of-service plan .

(3) Coverage--Any benefits available to an enrollee
through an indemnity contract or rider, any services available to an
enrolleeunder an evidence of coverage, or combination of the benefits
and services available to an enrollee under a POS plan.

(4) Health plan products--Any health care plan issued by
an HMO pursuant to the Code or a rule adopted by the commissioner.

(5) In-plan covered services--Health care services, bene-
fits, and supplies to which an enrollee isentitled under the evidence of
coverage issued by an HMO, including emergency services, approved
out-of-network services and other authorized referrals.

(6) Non-participating physicians and providers--Physi-
cians and providers that are not part of an HMO delivery network.

(7) Out-of-plan covered benefits--All covered health care
services, benefits, and supplies that are not in-plan covered services.
Out-of-plan covered benefits include health care services, benefitsand
supplies obtained from participating physicians and providers under
circumstances in which the enrollee fails to comply with the HMO’s
requirements for obtaining in-plan covered services.

(8) Participating physicians and providers--Physicians and
providers that are part of an HMO delivery network.

(9) Point-of-service blended contract plan (POS blended
contract plan)--A POSplan evidenced by asinglecontract, policy, cer-
tificate or evidence of coverage that provides a combination of indem-
nity benefits for which an indemnity carrier is at risk and services pro-
vided by an HMO under a POS plan.

(10) Point-of-service dual contracts plan (POS dual con-
tractsplan)--A POSplan providing acombination of indemnity benefits
and HMO services through separate contracts, one being the contract,
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policy or certificate offered by an indemnity carrier for which the in-
demnity carrier is at risk and the other being the evidence of coverage
offered by the HMO.

(11) Point-of-service rider (POS rider)--A rider issued by
an HMO that meets the solvency requirements of §11.2502 of this ti-
tle (relating to Issuance of Point-of-service Riders) and that provides
coveragefor out-of-planservices, including services, benefits, and sup-
pliesobtainedfromparticipating physiciansor providersunder circum-
stances in which the enrollee fails to comply with the HMO’s require-
ments for obtaining approval for in-plan covered services.

(12) Point-of-service rider plan (POS rider plan)--A
point-of-service (POS) plan provided by an HMO pursuant to this
subchapter under an evidence of coverage that includes a POS rider.

§11.2502. Issuance of Point-of-service Riders.
An HMO may issuea POSrider plan only if the HMO meets all of the
applicable requirements set forth in this section.

(1) Solvency of HMOs Issuing Point-of-service Rider
Plans.

(A) For HMOs that have been licensed for at least one
calendar year, the HMO shall maintain a net worth of at least the sum
of:

(i) the greater of:

(I) one million five hundred thousand dollars; or

(II) 100% of the authorized control level of risk-
based capital asset forth in §11.809 of thistitle(relating to Risk-Based
Capital for HMOs ); and

(ii) twenty-five percent of total gross point-of-ser-
vice premium revenue reported in the preceding calendar year.

(B) For HMOsthat havebeen licensed for less than one
calendar year, the HMO shall maintain a net worth of at least the sum
of:

(i) one million five hundred thousand dollars; and

(ii) fifty percent of the yearly average of the two-
year annual premium gross point-of-service premium revenue as pro-
jected in its application for a certificate of authority.

(C) Assets of the HMO shall be of a sufficient amount
to cover reserve liabilities for the POS riders and shall be limited to
those allowable assets listed under §11.803(1) of this title (relating to
Investments, Loans and Other Assets).

(D) Reserves held by an HMO for POS riders shall be
calculated in accordance with Chapter 3, Subchapter GG of this title
(relating to Minimum Reserve Standards for Individual and Group Ac-
cident and Health Insurance).

(E) An HMO that has issued a POS rider plan under
this section and whose net worth or assets subsequently fall below the
requirements of subparagraphs (A), (B) or (C) of this paragraph shall
cease issuing additional new POS rider plans to groups or individuals,
except as provided in paragraphs (4) and (5) of this section, until it
comes into compliance with the requirements of this paragraph.

(2) Limitations on POS Rider Expenses. An HMO’s POS
rider expenses must not exceed 10% of medical and hospital expenses
on an annual basis for all health plan products sold by the HMO.

(A) An HMOmay issueaPOSrider plan under thissec-
tion only if the total medical and hospital expenses incurred by the
HMO for the preceding four calendar quarters for all POS riders is-
sued by the HMO under this section do not exceed 10% of the annual

medical and hospital expenses incurred by the HMO for all health plan
products sold during the preceding four calendar quarters.

(B) An HMO that has issued any POSrider plans under
this subchapter is responsible for compiling, maintaining, and report-
ing to the department the total medical and hospital expenses incurred
by the HMO on an annual basis for all POS riders as well as the total
medical and hospital expenses incurred by theHMO on an annual basis
for all health plan products sold to ensure that the HMO is in compli-
ance with the requirements of this subchapter.

(C) An HMO that has issued any POSrider plans under
thissubchapter and whosetotal medical and hospital expensesincurred
for the preceding four calendar quarters for all POS riders issued un-
der thissubchapter has exceeded 10% of thetotal medical and hospital
expenses incurred by the HMO for all health plan products for thepre-
ceding four calendar quarters shall:

(i) immediately cease issuance of additional new
POS rider plans to groups or individuals, except as provided in
paragraphs (4) and (5) of this section;

(ii) offer all subsequent new POSplansthrough POS
blendedcontractsor POSdual contractsin accordancewith Chapter 21,
Subchapter U of thistitle(relating to Arrangementsbetween Indemnity
Carriers and HMOs for Point-of-service Coverage); and

(iii) not issueany additional new POSrider plansun-
til it has either:

(I) established to the satisfaction of the commis-
sioner that

(-a-) its total medical and hospital expenses
incurred for the preceding four calendar quarters for all POS riders
issued under this section have not exceeded 10% of the total medical
and hospital expensesincurred by theHMO for all health plan products
for the preceding four calendar quarters; and

(-b-) its total medical and hospital expenses
incurred for all POS riders issued under this section for the next four
calendar quarters will not exceed 10% of the total medical and hospital
expenses incurred by the HMO for all health plan products for the next
four calendar quarters; or

(II) become an indemnity carrier licensed under
the Code.

(D) Notwithstanding subparagraph (C)(iii) of this sub-
section, an HMO that has issued POSriders for which the HMO’s an-
nual medical and hospital expenses incurred by the HMO for the POS
ridershave exceeded 10% of the HMO’stotal annual medical and hos-
pital expensesincurredby theHMOfor all health plan productsthat can
establish, to the satisfaction of the commissioner, that its total medical
and hospital expenses incurred on an annual basis for all POSriders is-
sued under thissection will not exceed 10% of thetotal annual medical
and hospital expensesincurred by theHMO for all health plan products
for thefollowing oneyear period, may offer new POSrider plansunder
this section during that following year.

(3) Renewability and discontinuance of POSrider plans.

(A) POS rider plans issued under this subchapter are
guaranteed renewable if the plan is:

(i) a small employer plan, pursuant to Article 26.23
of the Code;

(ii) a large employer plan, pursuant to Article 26.86
of the Code;
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(iii) an individual plan, pursuant to §11.506(3)(D)
of this chapter (relating to Mandatory Contractual Provisions: Group,
Individual and Conversion Agreement and Group Certificate); or

(iv) an association plan, pursuant to §21.2704 of this
title (relating to Mandatory Guaranteed Renewability Provisions for
Health Benefit Plans Issued to Members of an Association or Bona
Fide Association).

(B) An HMO that discontinues a POS rider plan must
comply with all laws and rules applicable to that plan.

(C) An HMO that discontinuesexisting POSrider plans
in order to bring the HMO into compliance with the10% cap:

(i) shall offer, if the discontinued plan is issued to:

(I) asmall employer group, to eachemployer, the
option to purchase other small employer coverageoffered by thesmall
employer carrier at the time of the discontinuation, pursuant to Article
26.24(d) of the Code;

(II) a large employer group, to each employer,
the option to purchase any other large employer coverage offered by
the large employer carrier at the time of the discontinuation, pursuant
to Article 26.87(d) of the Code;

(III) an individual, the option to each enrollee
any other individual basic health care coverage offered by the HMO
pursuant to §11.506(3)(D)(v) of this title;

(IV) an association, the option to purchase any
other health benefit plan being offered by the HMO pursuant to
§21.2704(d)(1)(B) of this title.

(ii) shall not issue any additional new POS rider
plans:

(I) for at least one calendar year after thedateon
which it last discontinued any of its existing POS rider business and
then only if it can establish to thesatisfaction of thecommissioner that:

(-a-) its total medical and hospital expenses
incurred for the preceding four calendar quarters for all POS riders
issued under this subchapter will not have exceeded 10% of the total
medical and hospital expenses incurred by the HMO for all health plan
products for the preceding four calendar quarters; and

(-b-) its total medical and hospital expenses
incurred for all POS riders issued under this subchapter for the next
four calendar quarters will not exceed 10% of the total medical and
hospital expenses incurred by theHMO for all health plan products for
the next four calendar quarters; or

(II) until it has become licensed as an indemnity
carrier under the Code.

(4) An HMO that ceases to issue a POSrider plan in order
to comply with the10%cap required under paragraph (2) of thissection
shall continueto offer theplan to each new member of agroup to which
the POS rider plan has been issued unless and until the HMO divests
itself of the group’s business by discontinuing the plan as set forth in
paragraph (3) of this section.

(5) An HMO that ceases to issue a POSrider plan in order
to comply with the 10% cap required under paragraph (2) of this sec-
tion must continue to offer the plan to each new individual entitled to
coverage under an existing individual plan for which a POS rider has
been issued unless and until the HMO divests itself of the individual
plan by discontinuing the plan as set forth in paragraph (3) of this sec-
tion.

§11.2503. Coverage Relating to POSRider Plans.

(a) An HMO may not consider an in-plan covered service to
be a benefit provided under the POS rider.

(b) An HMOshall not requirean enrolleetouseeither thePOS
rider benefits or in-plan covered services first.

(c) An HMO that includes limited provider networks:

(1) shall not limit the access, under the POS rider, of an
enrollee whose in-plan covered services are restricted to the limited
provider network, either to participating physiciansand providersor to
non-participating physicians and providers;

(2) shall not impose cost-sharing arrangements for an
enrollee whose in-plan covered services are restricted to a limited
provider network, and who, through the POS rider accesses a partici-
pating physician or provider outsidethe limited provider network, that
differ from the cost-sharing arrangements for in-plan covered services
obtained by the enrollee from a physician or provider in the limited
provider network;

(3) may providefor cost-sharing arrangements for benefits
obtained from non-participating physicians and providers that are dif-
ferent from the cost sharing arrangements for in-plan covered services,
provided that coinsurance required under a POS rider shall never ex-
ceed 50% of the total amount to be covered.

(d) An HMO that issues or offers to issue a POS rider plan is
subject, to the same extent as the HMO is subject in issuing any other
health plan product, to all applicable provisions of Chapter 20A, and
Articles 21.21, 21.21-A, 21.21-1, 21.21-2, 21.21-5 and 21.21-6 of the
Code.

(e) A POS rider plan offered under this subchapter must con-
tain :

(1) a POS rider that :

(A) shall contain coverage that corresponds to all
in-plan covered services provided in the evidence of coverage as well
as coverage that is provided to an enrollee as part of the enrollee’s
in-plan coverage through separate riders attached to the evidence of
coverage;

(B) may include benefits in addition to in-plan covered
services;

(C) may limit or exclude coverage for benefits that do
not correspond to in-plan covered services;

(D) shall not limit coveragefor benefits that correspond
to in-plan coveredservicesexcept asprovided insubparagraphs(E), (F)
and (G) of this paragraph;

(E) may includereasonableout-of-pocket limitsand an-
nual and lifetime benefit allowances which differ from limits or al-
lowances on in-plan covered services provided under other riders at-
tached to the evidence of coverage so long as the allowances and limits
comply with applicable federal and state laws;

(F) may provide for cost-sharing arrangements that are
different from the cost sharing arrangements for in-plan covered ser-
vices, provided that coinsurancerequired under aPOSrider shall never
exceed 50% of the total amount to be covered;

(G) may bereduced by benefitsobtained asin-plancov-
ered services;

(H) shall not reduce or limit in-plan covered services in
any way by coverage for benefits obtained by an enrollee under the
POS rider;
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(I) if applicable, shall disclose how the POS rider cost-
sharing arrangementsdiffer fromthosein theevidenceof coverage, any
reduction of benefitsasset forth in subparagraph (G) of thisparagraph,
any deductiblethat must bemet by theenrolleeunder thePOSrider, and
whether copayments made for in-plan covered services apply toward
the POS rider deductible;

(J) shall providecoveragefor servicesobtained without
the HMO’s authorization from a participating physician or provider.
However, the enrollee must comply with any precertification require-
ments as set forth in subparagraph (L) of this paragraph that are appli-
cable to the POS rider;

(K) shall include a description of how an enrollee may
accessout-of-plan covered benefitsunder thePOSrider, including cov-
erage contained in other riders attached to the evidence of coverage;

(L) shall disclose all precertification requirements for
coverageunder thePOSrider includingany penaltiesfor failureto com-
ply with any precertification or cost containment provisions, provided
that any such penalties shall not reduce benefits more than 50% in the
aggregate;

(M) if it is issued to a group, shall contain provisions
that comply with Article 3.51-6 Sec. 1(d)(2)(vii)-(xiii) of the Code;
and

(N) if it is issued to an individual, shall contain provi-
sions that comply with Article 3.70-3(A)(5)-(11) of the Code;

(2) an evidence of coveragethat includes adescription and
reference to the POS rider sufficient to notify a prospective or current
enrollee that the plan provides the option of accessing participating
physicians and providers as well as non-participating physicians and
providers for out-of-plan covered benefitsand that accessing theseben-
efits through the POS rider may involve greater costs than accessing
corresponding in-plan covered services; and

(3) a side-by-side summary of the schedule of the corre-
sponding coverage for services, benefits, and supplies available under
the POS rider and services, benefits, and supplies available in the evi-
dence of coverage that together constitute the POS rider plan.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 22,

2000.

TRD-200009008
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 463-6327

♦ ♦ ♦
CHAPTER 21. TRADE PRACTICES
SUBCHAPTER U. ARRANGEMENTS
BETWEEN INDEMNITY CARRIERS AND
HMOS FOR POINT-OF-SERVICE COVERAGE
28 TAC §21.2901, §21.2902

The Texas Department of Insurance proposes new Subchapter
U, §21.2901 and §21.2902, concerning point-of-service plans.

These new sections are necessary to implement legislation en-
acted by the 76th Texas Legislature in House Bill 1498 which
amended the Insurance Code as follows: Subchapter A, Chap-
ter 26 was amended by adding Art. 26.09; Subchapter F, Chap-
ter 3, was amended by adding Art. 3.64; Section 2, Art. 20A.02
was amended by amending Subsection (i) and adding Subsec-
tions (aa) and (bb); and Section 6, Art. 20A.06 was amended by
amending Subsection (a) and adding Subsection (c).

The purpose and objective of these proposed new sections are
to develop provisions relating to point-of-service (POS) plans. A
POS plan is a health care plan that combines managed care and
indemnity coverage. An enrollee in a POS plan can choose to
obtain health care through the managed care delivery system
or from a physician or provider outside of the delivery system
on a fee for services basis. Under the proposed rules, the POS
plan can be created jointly by indemnity carriers and HMOs, ei-
ther by a "blended contract point-of-service plan," in which one
contract issued by either the HMO or indemnity carrier contains
the terms of both the indemnity and managed care components
of the plan; or through a "dual contracts point-of service plan." A
dual contracts point-of-service plan is composed of two separate
contracts, one of which is issued by the HMO to the enrollee and
contains the terms of the managed care portion of the plan, and
the other which is issued by the indemnity carrier to the enrollee
and contains the terms of the indemnity portion of the plan. Pro-
posed new §21.2901 defines the terms used in the subchapter.
Proposed new §21.2902 sets forth the respective requirements
for blended contract POS plans and dual contracts POS plans,
including the required terms of the written agreement that must
be entered into between the HMO and indemnity carrier that are
jointly issuing the plan, the basic requirements both for the con-
tract or contracts that constitute the plan, as well as the plan
itself, and the filing requirements for the plans.

Contemporaneously with this proposal, proposed new
§§11.2501-11.2503 and 26.312, and proposed amendments to
§26.4 and §26.14, are published elsewhere in this issue of the
Texas Register. The separately published proposed new sec-
tions to Chapter 11 implement provisions of HB 1498 relating to
the issuance of a "point-of-service rider plan" by an HMO which
contains an indemnity rider that is underwritten by the HMO.
That proposal also sets forth the financial criteria an HMO must
meet in order to issue these point-of-service rider plans. The
separately proposed amendments to and new section added
to Chapter 26 clarify that small and large employer carriers
may issue point of service plans provided the carrier complies
with the standards relating to both the various types of POS
plans set forth in this proposal as well as the amendments and
new sections added to Chapter 11. The Chapter 26 proposal
also creates standards for POS coverage options that large
employer carriers issuing HMO coverage to large employers are
required by House Bill 1498 to offer to eligible employees if the
only coverage available to the employees is through a managed
care plan or plans.

Kim Stokes, Senior Associate Commissioner for Life, Health and
Licensing, has determined that for each year of the first five years
the proposed sections will be in effect, there will be no fiscal im-
pact to state and local governments as a result of the enforce-
ment or administration of the rule. There will be no measurable
effect on local employment or the local economy as a result of
the proposal.

Ms. Stokes has determined that for each year of the first five
years the sections are in effect, the public benefits anticipated
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as a result of the proposed sections will be increased availabil-
ity of health benefit options for eligible and potential enrollees
in HMOs by allowing enrollees to choose physicians and other
providers from outside of the HMO. In addition, HMOs, insurers
and other entities that offer indemnity health plans will have more
flexibility in joining together to create new products combining the
cost-containment features of a managed care plan with the free-
dom to go outside of the managed care services delivery network
to obtain services from providers without obtaining the plan ap-
proval. Almost all of the economic costs to persons required to
comply with the new sections for each year of the first five years
the sections will be in effect are the result of the legislative en-
actment of House Bill 1498 and not the result of the adoption,
enforcement, or administration of the new sections. One com-
ponent of these rules which is expected to result in expenditures
in excess of the requirements imposed by statute are the costs
of providing a side-by-side summary of the benefits provided un-
der the indemnity portion of the plan and the services provided
by the HMO portion of the plan. House Bill 1498 requires POS
plans to offer corresponding benefits. The purpose of the sum-
mary is to provide an explanation to potential enrollees and en-
rollees that demonstrates that the POS plan contains the corre-
sponding benefits. Only the cost of preparing the summary and
including it in the plan documents is attributable to the rule. The
department estimates that the length of the required summary
will depend upon the total coverage that the HMO and indemnity
carrier plan to offer. The printing cost and paper is estimated by
the department to be between $.02 and $.05 per page, thereby
increasing the cost of each plan document by between $.02 and
$.05 per page. Since the summaries are included in the plan
documents that are prepared by the HMO and indemnity carri-
ers, there should be no additional delivery costs. The total cost
to HMO and indemnity carriers affected by the proposed sec-
tions is not dependent upon the size of the carrier, but rather is
dependent on the amount of coverage that the HMO and indem-
nity carriers decide to offer. Small businesses, micro-businesses
and the largest businesses affected by these sections would all
incur the same additional cost per plan document. The number
of plan documents distributed by the HMO and indemnity carri-
ers would be dependent upon the entities targeted for their busi-
ness and the enrollees and potential enrollees associated with
the entities who accept the point-of-service plan marketed by the
HMO and indemnity carriers. The adoption of these proposed
sections will have no adverse economic impact on regulated en-
tities that are required to comply with the proposed sections and
that qualify as small and micro-businesses under the Govern-
ment Code, §§2006.001-2006.002. The rules ensure that the
HMO and indemnity carriers can explain to potential enrollees
and enrollees that the plan contains corresponding benefits as
required by House Bill 1498. Considering the purposes of House
Bill 1498, it is neither legal nor feasible to waive or modify the re-
quirement of these sections for small and micro-businesses. as
doing so would result in a disparate effect on persons obtaining
coverage from these HMO and indemnity carriers and would not
be consistent with the purpose of House Bill 1498.

To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on February 5, 2001 to Lynda
H. Nesenholtz, General Counsel and Chief Clerk, Mail Code
113-2A, Texas Department of Insurance, P. O. Box 149104,
Austin, Texas 78714-9104. An additional copy of the comment
must be simultaneously submitted to Patricia Brewer, Mail Code
113-6A, Texas Department of Insurance, P.O. Box 149104,
Austin, Texas 78714-9104. A request for a public hearing should
be submitted separately to the Office of the Chief Clerk.

The new sections are proposed under the Insurance Code, Arti-
cles 3.64 and 20A.22 and §36.001. Article 3.64(f) provides that
the Commissioner of Insurance may adopt rules to implement Ar-
ticle 3.64 of the Insurance Code. Article 20A.22(a) provides that
the commissioner shall adopt rules as necessary to implement
the Texas Health Maintenance Organization Act. Section 36.001
provides that the commissioner may adopt rules to execute the
duties and functions of the Texas Department of Insurance only
as authorized by statute.

The following articles are affected by this proposal: Articles 3.42
and 20A.02 of the Insurance Code.

§21.2901. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Corresponding benefits--Benefits provided under the
indemnity portion of a point-of-service (POS) plan, as defined in
Articles 3.64(a)(4) and 20A.02(bb) of the Code, that conform to the
nature and kind of coverage provided to an enrollee under the HMO
portion of a point-of-service plan.

(2) In-plan covered services--Health care services, bene-
fits, and supplies to which an enrollee isentitled under the evidence of
coverage issued by an HMO, including emergency services, approved
out-of-network services and other authorized referrals.

(3) Non-participating physicians and providers--Physi-
cians and providers that are not part of an HMO delivery network.

(4) Out-of-plan covered benefits--All covered health care
services, benefits, and supplies that are not in-plan covered services.
Out-of-plan covered benefits include health care services, benefitsand
supplies obtained from participating physicians and providers under
circumstances in which the enrollee fails to comply with the HMO’s
requirements for obtaining in-plan covered services.

(5) Participating physicians and providers--Physicians and
providers that are part of an HMO delivery network.

(6) Point-of-service blended contract plan (POS blended
contract plan)--A POSplan evidenced by asinglecontract, policy, cer-
tificate or evidence of coverage that provides a combination of indem-
nity benefits for which an indemnity carrier is at risk and services are
provided by an HMO under a POS plan.

(7) Point-of-service coverage (POS coverage)--Coverage
provided under a POS plan.

(8) Point-of-service dual contracts plan (POS dual con-
tracts plan)--A POS plan providing a combination of indemnity
benefits and HMO services through separate contracts, one being
the contract, policy or certificate offered by an indemnity carrier for
which the indemnity carrier is at risk and the other being the evidence
of coverage offered by the HMO.

(9) Point-of-service HMO coverage (POS HMO cover-
age)--Services provided by an HMO in an evidence of coverage under
a POS plan.

(10) Point-of-service indemnity coverage (POS indemnity
coverage)--Coverage for which an indemnity carrier is at risk under a
POS plan for self-referred health care services, benefits and supplies,
other than emergency services, selected at the option of the enrollee,
from non-participating physicians or providers, as well as services,
benefits and supplies from participating physicians or providers under
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circumstances in which the enrollee fails to comply with the require-
ments of the HMO providing the POS HMO coverage under a POS
plan for obtaining in-plan covered services.

§21.2902. Arrangements between Indemnity Carriers and HMOs to
Provide Coverage.

(a) Written agreement between the HMO and the indemnity
carrier. A POS plan offered under this subchapter must be evidenced
by a written agreement between the HMO and indemnity carrier that
must befiled with thedepartment asaplan document and shall provide
the following:

(1) the identity of each entity, including the HMO, the in-
demnity carrier, or any third party administrator (TPA) that will admin-
ister the coverages offered under the POS plan;

(2) all duties of the HMO and indemnity carrier to each
other relating to the POS plan issued under this subchapter;

(3) all costs allocable to the HMO or the indemnity carrier
relating to the POS plan;

(4) the HMO’s network of providers and, if the POS in-
demnity coverage includes preferred provider benefits, as allowed by
Article 3.70-3C of the Code and applicable rules, the indemnity car-
rier’s list of preferred providers, which shall not be identical and;

(5) the respective premium rates for the POSHMO cover-
age and for thePOSindemnity coverage shall bederived separately by
the HMO and the indemnity carrier and shall be separately identified
in each POS plan contract; however, the agreement may provide that
for a POS plan offered by the entities under this subchapter:

(A) the HMO, the indemnity carrier or a TPA may col-
lect the premiums for both coverages;

(B) the purchaser may issue one payment for both cov-
erages; and

(C) the entity delegated to collect the premium shall
then disburse the appropriate premium to the other party or parties;

(6) premium rates charged by the HMO must be based on
the actuarial value of the POS HMO coverage and may be different
from the premium rates charged by the indemnity carrier, which must
bebased on the actuarial valueof the POS indemnity coverageoffered
by the indemnity carrier;

(7) theHMO and indemnity carrier must maintain separate
booksand records for the POSplan, including but not limited to infor-
mation regarding premiums, lists of covered persons, claim payment
data, complaint records, maintenance tax records, and all other books
and records required to be maintained by law or rule;

(8) neither entity shall usetheother to perform functionsor
duties that are its own responsibility by law or rule, including but not
limited to, making all reports and filings required by law or rule;

(9) the entities may delegate those functions or duties per-
mittedby law or ruletobedelegated to another party to perform, includ-
ing but not limited to contracting with providers, administering claims,
and conducting grievance procedures, provided that the delegating en-
tity shall remain responsible for ensuring that all delegated functions
shall be conducted in compliance with all applicable laws and rules;

(10) the agreement between the indemnity carrier and the
HMO may not be canceled or terminated until the coverage for each
enrollee in a POSplan issued by both the indemnity carrier and HMO
is terminated or canceled pursuant to the provisionsof thissubchapter;
and

(11) the arrangements to be made in the event of insol-
vency, loss of certification or any other circumstances affecting the
ability of the indemnity carrier, the HMO, or both to comply with this
subchapter.

(b) Basic requirements. In addition to complying with all of
the requirements listed in subsection (a) of this section, a contract cre-
ating a POS blended contract plan and contracts that together create a
POS dual contracts plan must provide the following:

(1) enrolleesshall not berequired to first useeither thePOS
indemnity coverage or POS HMO coverage;

(2) if the premiums necessary to maintain both the POS
HMOcoverageandthePOSindemnity coveragearenot paid, bothcov-
eragesshall becancelled simultaneously, and any premium theenrollee
has remitted to maintain coverage shall be returned to the enrollee;

(3) the POS HMO evidence of coverage must include all
mandatory HMOcoveragesand thePOSindemnity coveragemust con-
tain all mandatory indemnity coverages;

(4) corresponding coverage for a POS plan must include
the following:

(A) all mandatory benefit offers required by the Code
that are accepted or rejected by thepurchaser must also beaccepted or
rejected in the same manner with respect to both the POS HMO and
the POS indemnity coverage;

(B) benefits under the POSHMO coverage may not be
reduced by the benefits received under the POS indemnity coverage;
and

(C) benefits for POSindemnity coverageunder theplan
may be reduced by benefits received under the POS HMO coverage.

(5) if medically necessary covered services, benefits and
supplies are not available through the HMO’s participating physicians
or providers, theHMOisnot relieved of itsobligationto provideout-of-
network services under Article 20A.09 of the Code on the basis that
the same services are available to an enrollee through POS indemnity
coverage; and

(6) each POS contract must identify the respective pre-
mium rates for the POS HMO coverage and for the POS indemnity
coverage, as well as the name and address of the entity to whom the
premiums must be paid.

(c) POS blended contracts. Contracts for POS blended con-
tract plans must:

(1) list all POS HMO coverage;

(2) specify how services, benefits and supplies under the
POS HMO coverage are accessed;

(3) list all POS indemnity coverage;

(4) specify how claimsaremadefor POSindemnity cover-
age;

(5) disclose all copayments required;

(6) disclose all coinsurance required for POS indemnity
coverage, which shall never exceed 50% of thetotal amount to be cov-
ered;

(7) disclose all deductibles required;

(8) disclose all precertification requirements for POS in-
demnity coverage under the plan including any penalties for failing to
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comply with any precertification or cost containment provisions, pro-
vided that any such penalties shall not reduce benefits more than 50%
in the aggregate;

(9) disclose how the enrollee may complain about a denial
of coverage and appeal an adverse determination rendered concerning
the coverage under the POS plan and disclose any rights the enrollee
may have to an independent review of an adverse determination under
Article 21.58A of the Code;

(10) POS indemnity coverage issued to a group shall con-
tain provisions that comply with Article 3.51-6 Sec. (1)(d)(2)(vii) -
(xiii) of the Code; and

(11) POS indemnity coverage issued to an individual shall
contain provisions that comply with Article 3.70-3(A)(5) - (11) of the
Code.

(d) POSdual contracts. Contractscomprising aPOSdual con-
tract plan must comply with the following:

(1) Thecontract issued by the indemnity carrier shall com-
ply with all applicable requirements for indemnity carriers and shall:

(A) list all indemnity coverage;

(B) specify how claims are made;

(C) disclose all applicable copayments and coinsur-
ance, which shall never exceed 50% of the total amount to be covered;

(D) disclose all applicable deductibles;

(E) disclose all precertification requirements for POS
indemnity coverageunder theplan includingany penaltiesfor failing to
comply with any precertification or cost containment provisions, pro-
vided that any such penalties shall not reduce benefits more than 50%
in the aggregate;

(F) disclose how the enrollee may complain about ade-
nial of coverage and appeal an adverse determination rendered con-
cerning the coverage under the POS indemnity coverage and disclose
any rightstheenrolleemay havetoanindependent review of an adverse
determination under Article 21.58A of the Code, if applicable;

(G) POS indemnity coverage issued to a group, shall
contain provisions that comply with Article 3.51-6 Sec (1)(d)(2)(vii)
- (xiii) of the Code;

(H) POS indemnity coverage issued to an individual
shall contain provisions that comply with Article 3.70-3(A)(5) - (11)
of the Code.

(2) The contract issued by the HMO shall comply with all
requirements for an HMO evidence of coverage and shall:

(A) list all covered services, benefits and supplies;

(B) specify how covered services, benefitsand supplies
are accessed by the enrollee; and

(C) disclose all applicable copayments.

(e) Filings. All plan documents for a POS plan offered under
this subchapter shall be submitted to the Filings Intake Division in ac-
cordance with:

(1) Article 20A.09 of the Code and Chapter 11 of this title
(relating to Health Maintenance Organizations) including the filing fee
requirements; and

(2) Article3.42 of theCodeand Chapter 3, Subchapter A of
this title (relating to Requirements for Filing of Policy Forms, Riders,

Amendments, Endorsements for Life, Accident, and Health Insurance
and Annuities) including the filing fee requirements.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 22,

2000.

TRD-200009011
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 463-6327

♦ ♦ ♦
CHAPTER 26. SMALL EMPLOYER HEALTH
INSURANCE REGULATIONS
The Texas Department of Insurance proposes amendments to
§26.4 and §26.14 and new §26.312, concerning point-of-ser-
vice plans. These amendments and new section are necessary
to implement legislation enacted by the 76th Texas Legislature
in House Bill 1498 which amended the Insurance Code as fol-
lows: Subchapter A, Chapter 26 was amended by adding Art
26.09; Subchapter F, Chapter 3, was amended by adding Art
3.64; Section 2; Art. 20A.02 was amended by amending Sub-
section (i) and adding Subsections (aa) and (bb); and Section
6, Art. 20A.06 was amended by amending Subsection (a) and
adding Subsection (c). The purpose and objective of the pro-
posed new section and amendments are to develop provisions
relating to point-of-service plans offered by small and large em-
ployer carriers pursuant to Chapter 26 of the Texas Administra-
tive Code (TAC). A point-of-service (POS) plan is a health care
plan that combines managed care and indemnity coverage. A
POS plan is a health care plan that combines managed care
and indemnity coverage. An enrollee in a POS plan can choose
to obtain health care through the managed care delivery system
or from a physician or provider outside of the delivery system on
a fee for services basis. Proposed amendments to §26.04(35)
replace the former definition of a "point-of-service contract" with
a new definition of "point-of-service coverage" which reflects the
expansion of the types of point-of-service plans authorized by
House Bill 1498 that can now be issued by large and small em-
ployer carriers under Texas Insurance Code Chapter 26. The
proposed amendment to §26.14 clarifies that a small employer
carrier may issue POS plans provided that the carrier complies
with applicable provisions of TAC Chapters 11 and 21 that are
also being proposed elsewhere in this issue of the Texas Reg-
ister. Proposed new §26.312 makes the same clarification for
large employer carriers. Proposed new §26.312 also creates
standards for POS coverage options that large employer carri-
ers issuing HMO coverage to large employers are required by
House Bill 1498 to offer to eligible employees if the only cover-
age available to the employees is through a managed care plan
or plans. As is stated above, contemporaneously with this pro-
posal, proposed new §§11.2501-11.2503, 21.2901, and 21.2902
are published elsewhere in this issue of the Texas Register. The
separately published proposed new sections added to Chapter
11 implement provisions of House Bill 1498 relating to the is-
suance of a "point-of-service rider plan" by an HMO which con-
tains an indemnity rider that is underwritten by the HMO. That
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proposal also sets forth the financial criteria an HMO must meet
in order to issue these point-of-service rider plans. The sepa-
rately proposed new sections added to Chapter 21 implement
the provisions of HB 1498 which provide that a POS plan can be
created jointly by indemnity carriers and HMOs, either by issuing
"a blended contract point-of-service plan," in which one contract
is issued by either the HMO or indemnity carrier that contains
the terms of both the indemnity and managed care components
of the plan; or through a "dual contracts point-of-service plan." A
dual contracts point-of-service plan is composed of two separate
contracts, one of which is issued by the HMO to the enrollee and
contains the terms of the managed care portion of the plan; and
the other which is issued by the indemnity carrier to the enrollee
and contains the terms of the indemnity portion of the plan.

Kim Stokes, Senior Associate Commissioner for Life, Health and
Licensing, has determined that for each year of the first five years
the proposed amendments and new section will be in effect,
there will be no fiscal impact to state and local governments as a
result of the enforcement or administration of the rule. There will
be no measurable effect on local employment or the local econ-
omy as a result of the proposal.

Ms. Stokes has determined that for each year of the first five
years the amendments and new section are in effect, the public
benefits anticipated as a result of the proposal will be to ensure
increased availability of health benefit options for eligible employ-
ees, and if applicable their dependents, of large employers, who
offer health care exclusively through managed care provider pan-
els by allowing these eligible employees to elect and pay for op-
tional coverage which will allow them access to physicians and
other providers from outside of the HMO delivery network. In ad-
dition, by clarifying that the provisions of the proposed new sec-
tions in Chapter 21 TAC apply to large and small employer plans,
the proposed new sections allows HMO and indemnity carriers
more flexibility to join together to create new products for the
large and small employer markets that combine the cost-con-
tainment features of a managed care plan with the freedom to
go outside of the managed care services delivery network. Fi-
nally, by clarifying that the proposed new sections to Chapter 11
TAC concerning POS riders apply to small and large employer
carriers issuing POS plans, the proposed new sections will en-
sure that the department will be able to monitor HMOs offering
these unique plans for compliance with the requirements of HB
1498 for POS riders. All of the economic costs to persons re-
quired to comply with the proposal for each year of the first five
years it will be in effect are the result of the legislative enactment
of House Bill 1498 and not the result of the adoption, enforce-
ment, or administration of the proposed amendments or new
section. The adoption of these proposed amendments and sec-
tion will have no adverse economic impact on regulated entities
that are required to comply with the proposed amendments and
new section and that qualify as small and micro-businesses un-
der the Government Code, §§2006.001-2006.002. Regardless
of the fiscal effect, the requirements of this rule are mandated by
the underlying state statutes, and considering the statute’s pur-
poses, it is neither legal nor feasible to waive or modify the re-
quirement of these sections for small and micro-businesses, as
doing so would result in a disparate effect on persons obtaining
coverage from large and small employer carriers that constitute
small and micro-businesses and would not be consistent with the
purpose of House Bill 1498.

To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on February 5, 2001 to Lynda
H. Nesenholtz, General Counsel and Chief Clerk, Mail Code

113-2A, Texas Department of Insurance, P. O. Box 149104,
Austin, Texas 78714-9104. An additional copy of the comment
must be simultaneously submitted to Patricia Brewer, Mail Code
113-6A, Texas Department of Insurance, P.O. Box 149104,
Austin, Texas 78714-9104. A request for a public hearing should
be submitted separately to the Office of the Chief Clerk.

SUBCHAPTER A. SMALL EMPLOYER
HEALTH INSURANCE PORTABILITY AND
AVAILABILITY ACT REGULATIONS
28 TAC §26.4, §26.14

The amendments are proposed under the Insurance Code, Arti-
cle 26.04 and §36.001. Article 26.04 provides that the commis-
sioner shall adopt rules as necessary to implement Chapter 26 of
the Insurance Code. Section 36.001 provides that the commis-
sioner may adopt rules to execute the duties and functions of the
Texas Department of Insurance only as authorized by statute.

The following articles are affected by this proposal: Articles
26.09, 26.44, 26. 44A, 26.48, 26.83 of the Insurance Code.

§26.4. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) - (34) (No change.)

(35) Point-of-service coverage(POScoverage) [contract]--
Coverage provided under a POSplan asdefined in Articles3.64(a)(4),
20A.02(bb), 26.09(a)(2) of theCode and aspermitted by Article26.48
of the Code. [A benefit plan offered through an HMO that:]

[(A) includescorresponding indemnity benefitsinaddi-
tion to benefits relating to out-of-area or emergency services provided
through insurers or group hospital service corporations; and]

[(B) permits theinsured to obtain coverageunder either
the HMO conventional plan or the indemnity plan as determined in
accordance with the terms of the contract.]

(36) - (55) (No change.)

§26.14. Coverage.

(a) - (j) (No change.)

(k) A small employer carrier that offers point-of-service cov-
erage shall comply, as applicable, with the requirements set forth in
either Chapter 11, Subchapter Z of this title (relating to Point-of-ser-
vice Riders) or Chapter 21, Subchapter U of this title (relating to Ar-
rangements between Indemnity Carriers and HMOs for Point-of-Ser-
vice Coverage).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 22,

2000.

TRD-200009009
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 463-6327

♦ ♦ ♦
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SUBCHAPTER C. LARGE EMPLOYER
HEALTH INSURANCE PORTABILITY AND
AVAILABILITY ACT REGULATION
28 TAC §26.312

The new section is proposed under the Insurance Code, Article
26.04 and §36.001. Article 26.04 provides that the commissioner
shall adopt rules as necessary to implement Chapter 26 of the
Insurance Code. Section 36.001 provides that the commissioner
may adopt rules to execute the duties and functions of the Texas
Department of Insurance only as authorized by statute.

The following articles are affected by this proposal: Articles
26.09, 26.44, 26. 44A, 26.48, 26.83 of the Insurance Code.

§26.312. Point-of-service Coverage.

(a) Definitions. The following words and terms when used in
this section shall have the following meanings.

(1) In-plan covered services--Health care services, bene-
fits, and supplies to which an enrollee is entitled under an evidence of
coverage issued by an HMO, including emergency services, approved
out-of-network services and other authorized referrals.

(2) Non-participating physicians and providers--Physi-
cians and providers that are not part of an HMO delivery network.

(3) Out-of-plan covered benefits-All covered health care
services, benefits, and supplies that are not in-plan covered services.
Out-of-plan covered benefits include health care for services, benefits
and supplies obtained from participating physicians and providers un-
der circumstancesin which theenrolleefailstocomply with theHMO’s
requirements for obtaining in-plan covered services.

(4) Participating physicians and providers--Physicians and
providers that are part of an enrollee’s HMO delivery network.

(5) Point-of-service(POS) option--Coveragethat complies
with theout-of-plan coverageset forth in either Chapter 11, Subchapter
Z of this title (relating to Point-of-service Riders) or Chapter 21, Sub-
chapter U of this title (relating to Arrangements between Indemnity
Carriersand HMOsfor Point-of-ServiceCoverage) and that allowsthe
enrollee to access out-of-plan coverage at the option of the enrollee.

(6) Point-of-service (POS) plan--As defined in Article
26.09(a)(2) of the Code.

(b) A large employer carrier that offers POS coverage shall
comply, asapplicable, with therequirementsset forth in either Chapter
11, Subchapter Z of this title or Chapter 21, Subchapter U of this title.

(c) If an HMO issuescoverageto alargeemployer and eligible
employeeshave access only to in-plan covered services through one or
more HMOs, each of the HMOs issuing such coverage must offer the
eligibleemployeestheoption of obtaining coveragethat complieswith
the out-of-plan coverage set forth in either Chapter 11, Subchapter Z
of this title or Chapter 21, Subchapter U, and that allows the enrollee
to access out-of-plan coverage at the option of the enrollee.

(d) All HMOs offering coverage to eligible employees of a
large employer may enter into a written agreement designating one or
more of the HMOs to offer the POSoption required under thissection.

(1) A copy of the agreement must be retained on file by
each of theHMOsparticipating in theagreement and bemadeavailable
to the department upon request.

(2) If an HMO participating in the agreement ceases to of-
fer coverageto the largeemployer, anew agreement that complieswith

all of the requirements of this section must be entered into by all re-
maining HMOs offering coverage to employees of the large employer.

(3) If for any reason, an agreement is not in existence that
ensures that all eligible employees have the option of selecting out-of-
plan covered benefitsunder thissection from at least one of the HMOs
offering coverage to the eligible employees, each HMO must offer the
eligible employees the option of selecting out-of-plan coverage as re-
quired by this section.

(e) An eligibleemployeethat selectsaPOSoption isresponsi-
ble for paying all costs, including premiums, coinsurance, copayments,
deductiblesand any other cost sharing provisions imposed by the POS
option, including any administrative cost imposed by alargeemployer
as permitted by Article 26.09(e) of the Code.

(f) Thepremium for coveragerequired to beoffered under this
section shall be based on the actuarial value of that coverage and may
bedifferent than thepremium for the in-plan covered servicesprovided
by the HMO through the enrollee’s evidence of coverage.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 22,

2000.

TRD-200009010
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 463-6327

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS NATURAL RESOURCE
CONSERVATION COMMISSION

CHAPTER 106. PERMITS BY RULE
SUBCHAPTER W. TURBINES AND ENGINES
30 TAC §106.512

The Texas Natural Resource Conservation Commission (com-
mission) proposes an amendment to §106.512, Stationary En-
gines and Turbines. The commission proposes this amendment
to Chapter 106, Permits by Rule, Subchapter W, Turbines and
Engines, to preclude registration under §106.512 of engines or
turbines used to generate electricity upon issuance of a standard
permit for small electric generating units. However, the amend-
ment exempts from this requirement engine or turbine-driven
generators used to provide power for the operation of facilities
registered under the Air Quality Standard Permit for Concrete
Batch Plants or satisfying the conditions for facilities permitted
by rule under Chapter 106, Subchapter E, Aggregate and Pave-
ment.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The Public Utility Commission (PUC) of Texas anticipates that
small electric generating units may become an attractive option
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for electric customers as an alternative to central station gener-
ating units as a primary source of electricity due to electric re-
structuring and electric reliability concerns. These "distributed
generation" units, sited at or near a load that will use all or most
of the electricity generated, can export electricity to the electri-
cal grid. The commission believes that these units, if used for
this purpose, must adhere to emission limitations and standards
comparable to recently permitted or constructed central station
generating units. Otherwise, increased use of small electric gen-
erating units may undermine the emission reductions achieved
with recently permitted combined cycle power plants.

Therefore, the commission is developing a standard permit for
small electric generating units which it expects to issue in early
2001. It will contain emission limitations comparable to those
which apply to recently permitted or constructed central station
generating units. The standard permit is being developed in ac-
cordance with Chapter 116, Control of Air Pollution by Permits for
New Construction or Modification. In accordance with §116.603,
the public will have an opportunity to comment on the content of
the standard permit.

Currently, any owner or operator of a small electric generating
unit may register to operate under §106.512. However, the
emission limitations in §106.512 are less stringent than those
applicable to recently permitted or constructed central station
generating units. For the reasons discussed previously, the
commission does not believe that the emission limitations
contained in §106.512 are sufficient to allow small electric
generating units to operate as distributed generation units.
Therefore, the commission is proposing to amend §106.512 so
that these units would be required to operate under the standard
permit once it is issued or obtain pre-construction authorization
under Chapter 116, Subchapter B, New Source Review Permits.

SECTION BY SECTION DISCUSSION

The proposed amendment to §106.512 would preclude regis-
trations under this section (previously Standard Exemption 6)
for engines or turbines used to generate electricity once a stan-
dard permit for small electric generating units is issued. The rule
would make an exception for engine or turbine-driven genera-
tors used to provide power for the operation of facilities regis-
tered under the Air Quality Standard Permit for Concrete Batch
Plants, or satisfying the conditions for facilities permitted by rule
under Chapter 106, Subchapter E. The proposed revision is nec-
essary to ensure that increased use of small electric generating
units will not undermine the emission reductions achieved with
recently permitted combined cycle power plants.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, determined that for each year of the first five-year
period the proposed amendment is in effect, there will be fiscal
implications which are not anticipated to be significant for units
of state or local government as a result of administration or en-
forcement of the proposed amendment. Units of state and local
government that purchase new or modify affected small electric
generating units (up to and including ten megawatts of generat-
ing capacity) will have to pay a $450 standard permit registration
fee or a minimum $450 application fee to construct and operate
the affected equipment in Texas. There will be no fiscal impacts
to units of state or local government that do not buy new or mod-
ify electric generating equipment currently registered under the
§106.512 permit by rule.

The proposed amendment is intended to preclude registration
under the permit by rule of newly purchased or modified small
internal combustion engines or turbines that are configured to
generate electricity. These units are currently required to be per-
mitted but qualify for the permit by rule. After amendment, there
would be two permit choices for these facilities: a new source re-
view permit or a standard permit that is being developed by the
commission which should become effective in 2001.

The units anticipated to be affected by this rulemaking may be
used on a standby or backup basis by hospitals, the telecommu-
nications industry, the transportation industry, small independent
power producers, and suppliers to the power grid. Generators
providing only emergency backup power are not affected by this
rulemaking. There are approximately 1,000 small internal com-
bustion engines and turbines that are currently being used to
generate electricity in Texas, some of which are owned and op-
erated by units of state and local government. These pieces of
equipment are currently required to be permitted but qualify for
the permit by rule. If units of state and local government modify
these sources or purchase new equipment affected by the pro-
posed amendment, they would have to apply for a new source
review or standard permit prior to operating the new equipment.

In order to receive the standard permit, an applicant must provide
the required information along with a $450 registration fee. Reg-
istrations under the standard permit will not require public notice
and will take approximately 45 days to process. The new source
review permit, which is a more involved and costlier process,
usually requires six to nine months to process. The average min-
imum application fee for these units is $450; however, there is a
public notice requirement that would cost an applicant an aver-
age of $3,000. Additional expenses include approximately $300
for facility signs and potentially expensive air dispersion mod-
eling if required, which could cost over $10,000. The commis-
sion estimates that if given the choice between a standard and
new source review permit, units of state and local government
that are required to have their facilities permitted will choose to
pursue the standard permit because it is less expensive, not as
complicated, and is processed quicker.

PUBLIC BENEFITS AND COSTS

Mr. Davis also determined for each of the first five years the pro-
posed amendment is in effect, the public benefit anticipated as a
result of implementing the proposed amendment will be that new
or modified small electric generating units will have to comply
with stricter emissions limitations than currently required which
should result in improved air quality.

The proposed amendment is intended to preclude registration
under the §106.512 permit by rule of newly purchased or modi-
fied small internal combustion engines or turbines that are con-
figured to generate electricity. These units are currently required
to be permitted but qualify for the permit by rule. There would
be two permit choices for these facilities: the new source review
permit or a standard permit that is being developed by the com-
mission which will become effective in 2001.

There are approximately 1,000 small internal combustion
engines and turbines that are currently being used to generate
electricity in Texas, some of which are owned and operated by
individuals and businesses. These pieces of equipment are
currently required to be permitted but qualify for the permit by
rule. If individuals and businesses modify these sources or
purchase new equipment affected by the proposed amendment,
they would have to apply for a new source review permit or
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standard permit prior to construction and operation of the new
or modified equipment.

In order to receive the standard permit, an applicant must pro-
vide the required information along with a $450 registration fee.
Registrations under the standard permit will not require pub-
lic notice and will take approximately 45 days to process. The
new source review permit, which is a more involved and costlier
process, usually requires six to nine months to process. The
average minimum permit application fee for these units is $450;
however, there is a public notice requirement that would cost an
applicant an average of $3,000. Additional expenses include ap-
proximately $300 for facility signs and potentially expensive air
dispersion modeling if required, which could cost over $10,000.
The commission estimates that given the choice between a stan-
dard and new source review permit, individuals and businesses
that are required to have their facilities permitted will choose to
pursue the standard permit because it is less expensive, not as
complicated, and is processed quicker. There will be no cost to
individuals or businesses, due to implementation of the proposed
amendment, if they do not buy new or modify existing equipment
currently registered under the permit by rule.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

There will be adverse economic effects to small or micro-busi-
nesses which purchase new or modify certain small electrical
generating units as a result of the implementation of the pro-
posed amendment; however, the commission does not antic-
ipate the effects to be significant. The proposed amendment
would preclude registration under the §106.512 permit by rule of
newly purchased or modified small internal combustion engines
or turbines that are configured to generate electricity. There will
be no adverse fiscal implications to small and micro-businesses
which do not own or do not modify certain small electrical gen-
erating units.

There are approximately 1,000 small internal combustion en-
gines and turbines that are currently being used to generate
electricity in Texas, some of which are owned and operated by
small or micro-businesses. If individuals and businesses modify
these sources or purchase new equipment affected by the pro-
posed amendment, they would have to apply for a new source
review permit or standard permit prior to construction and opera-
tion. The registration fee for a standard permit, and the average
minimum permit application fee for a new source review permit,
is $450; however, the new source review permit has additional
costs and requirements including: public notification which costs
an average of $3,000; facility signs which cost approximately
$300; and air dispersion modeling, if required, which could cost
over $10,000. The commission estimates that given the choice
between a standard and new source review permit, small or mi-
cro-businesses that are required to have their facilities permitted
will choose to pursue the standard permit because it is less ex-
pensive, not as complicated, and is processed quicker. There
will be no cost to small or micro-businesses, due to implementa-
tion of the proposed amendment, if they do not buy new or modify
existing equipment currently registered under the §106.512 per-
mit by rule.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225. The commission determined that this proposed
amendment to §106.512 does not meet the definition of a "ma-
jor environmental rule" as defined in Texas Government Code,

§2001.0225. "Major environmental rule" means a rule, the spe-
cific intent of which is to protect the environment or reduce risks
to human health from environmental exposure, and that may ad-
versely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. Al-
though the specific intent of the rule is to protect the environment
or reduce risks to human health from environmental exposure,
the proposed amendment to §106.512 will not have an adverse
material impact. The adverse impact is not material because the
owners or operators of sources which meet the requirements of
this rule will be subject only to a regulatory cost of a registration
fee of $450, rather than also subject to additional costs associ-
ated with the other permitting option for these sources (a new
source review permit), such as the cost of notice and air disper-
sion modeling, which may cost $3,000 and $10,000, respectively.
Therefore, this amendment does not constitute a "major environ-
mental rule." In addition, Texas Government Code, §2001.0225,
only applies to a major environmental rule, the result of which
is to: 1) exceed a standard set by federal law, unless the rule
is specifically required by state law; 2) exceed an express re-
quirement of state law, unless the rule is specifically required
by federal law; 3) exceed a requirement of a delegation agree-
ment or contract between the state and an agency or represen-
tative of the federal government to implement a state and fed-
eral program; or 4) adopt a rule solely under the general pow-
ers of the agency instead of under a specific state law. This
rulemaking is not subject to the regulatory analysis provisions
of §2001.0225(b), because the proposed amendment does not
meet any of the four applicability requirements. Specifically, the
amendment will eliminate the opportunity for registrations under
this section for engines or turbines used to generate electricity
upon the issuance of a standard permit for small electric gener-
ating units, except for engine or turbine-driven generators used
to provide power for the operation of facilities registered in the
Air Quality Standard Permit for Concrete Batch Plants or satis-
fying the conditions for facilities permitted by rule under Chapter
106, Subchapter E. The commission does not believe that the
emission limitations contained in §106.512 are sufficient to allow
small electric generating units to operate as distributed genera-
tion units. Distributed generation is the concept that small elec-
tric generating units, placed near a load that will use all or most
of the electricity generated, have the ability to export electricity to
the electrical grid. This rulemaking is being coordinated with the
development of a standard permit for small electric generating
units in accordance with Chapter 116. This new standard per-
mit will contain emission limitations comparable to those which
apply to recently permitted or constructed central station gener-
ating units.

The rulemaking was not developed solely under the general
powers of the agency, but was specifically developed under
Texas Clean Air Act (TCAA), §§382.011, 382.017, 382.051 and
382.05196.

The commission invites public comment on the draft regulatory
impact analysis determination.

TAKINGS IMPACT ASSESSMENT

The commission evaluated the proposed rulemaking and per-
formed a preliminary analysis of whether the proposed rule con-
stitutes a taking under Texas Government Code, Chapter 2007.
The following is a summary of that analysis. The specific pur-
pose of the proposed rule is to ensure that emissions from the
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new use of small electric generating units for distributed gener-
ation do not undermine the emission reductions achieved with
recently permitted combined cycle power plants. This would be
accomplished by eliminating the opportunity for registrations un-
der §106.512 for engines or turbines used to generate electricity
upon the issuance of a standard permit for small electric gener-
ating units, except for engine or turbine-driven generators used
to provide power for the operation of facilities registered in the
Air Quality Standard Permit for Concrete Batch Plants or satis-
fying the conditions for facilities permitted by rule under Chapter
106, Subchapter E. This rulemaking is being coordinated with
the development of a standard permit for small electric gener-
ating units in accordance with Chapter 116. The standard per-
mit will contain emission limitations comparable to those which
apply to recently permitted or constructed central station gener-
ating units. Promulgation and enforcement of these proposed
rules would be neither a statutory nor a constitutional taking of
private real property. Specifically, the subject proposed regula-
tions do not affect a landowner’s rights in private real property
because this rulemaking does not burden (constitutionally), nor
restrict or limit the owner’s right to property and reduce its value
by 25% or more beyond that which would otherwise exist in the
absence of the regulations. This amendment is intended to pro-
vide notice that upon issuance of the standard permit for small
electric generating units, registrations under this permit by rule
will no longer be accepted by the commission. The amendment
does not impact existing authorizations under this permit by rule.
Consequently, this proposed amendment does not meet the def-
inition of a taking under Texas Government Code, §2007.002(5).
Therefore, this proposed revision is reasonably taken to fulfill re-
quirements of state law to control the quality of the state’s air
and will not constitute a taking under Texas Government Code,
Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the proposed rulemaking and found
that the proposal is a rulemaking identified in Coastal Coordi-
nation Act Implementation Rules, 31 TAC §505.11, or will affect
an action/authorization identified in Coastal Coordination Act Im-
plementation Rules, 31 TAC §505.11, and will, therefore, require
that applicable goals and policies of the Coastal Management
Program (CMP) be considered during the rulemaking process.

The commission prepared a preliminary consistency determina-
tion for the proposed rules under 31 TAC §505.22 and found
the proposed rulemaking is consistent with the applicable CMP
goals and policies. The following is a summary of that determina-
tion. The CMP goal applicable to the proposed rulemaking is 31
TAC §501.12(1). This goal requires the protection, preservation,
restoration, and enhancement of the diversity, quality, quantity,
functions, and values of coastal natural resource areas. The
CMP policy applicable to the proposed rulemaking is 31 TAC
§501.14(q), concerning policies for specific activities and coastal
natural resource areas. This policy requires commission rules
under Texas Health and Safety Code, Chapter 382, governing
emissions of air pollutants, to comply with the regulations in 40
Code of Federal Regulations (CFR), adopted under the Clean
Air Act, 42 United States Code, §§7401 et seq., to protect and
enhance air quality in the coastal areas so as to protect coastal
natural resource areas and promote public health, safety, and
welfare. The proposed amendment will state that, upon issuance
of a standard permit for small electric generating units, registra-
tions under §106.512 for engines or turbines used to generate

electricity will no longer be accepted, except for engine or tur-
bine-driven generators used to provide power for the operation
of facilities registered under the Air Quality Standard Permit for
Concrete Batch Plants or satisfying the conditions for facilities
permitted by rule under Chapter 106, Subchapter E. The pro-
posed amendment is consistent with the previously stated goals
and policies of the CMP. The standard permit for small elec-
tric generating units being developed by the commission con-
tains emission limitations more stringent than those contained in
§106.512. The commission seeks public comment on the con-
sistency of the proposed rule amendment with applicable CMP
goals and policies.

ANNOUNCEMENT OF HEARING

A public hearing on this proposal will be held in Austin on Jan-
uary 23, 2001, at 10:00 a.m. at the Texas Natural Resource
Conservation Commission Complex in Building F, Room 2210,
located at 12100 Park 35 Circle. The hearing will be structured
for the receipt of oral or written comments by interested persons.
Individuals may present oral statements when called upon in or-
der of registration. There will be no open discussion during the
hearing; however, an agency staff member will be available to
discuss the proposal 30 minutes prior to the hearing and will an-
swer questions before and after the hearing.

Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Comments may be submitted to Joyce Spencer, MC 205, Office
of Environmental Policy, Analysis, and Assessment, Texas
Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087, or faxed to (512) 239-4808. All com-
ments should reference Rule Log Number 2000-050-106-AI.
Comments must be received by 5:00 p.m., February 5, 2001.
For further information, please contact Jill Burditt, Policy and
Regulations Division, at (512) 239-0560 or Robby Abarca, Air
Permits Division, at (512) 239-6378.

STATUTORY AUTHORITY

The amendment is proposed under Texas Health and Safety
Code, TCAA, §382.011, which authorizes the commission to
control the quality of the state’s air; §382.017, which provides
the commission the authority to adopt rules consistent with the
policy and purposes of the TCAA; §382.051, which authorizes
the commission to issue permits; and §382.05196, which autho-
rizes the commission to adopt permits by rule for certain types
of facilities.

The proposed amendment implements TCAA, §382.011, Gen-
eral Powers and Duties; §382.017, Rules; §382.051, Permitting
Authority of Commission; Rules; and §382.05196, Permits By
Rule.

§106.512. Stationary Engines and Turbines.

Gas or liquid fuel-fired stationary internal combustion reciprocating
engines or gas turbines that operate in compliance with the following
conditions of this section are permitted by rule.

(1)-(6) (No change.)

(7) Upon issuance of a standard permit for small electric
generating units, registrationsunder thissection for enginesor turbines
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used to generate electricity will no longer be accepted, except for en-
gine or turbine-driven generators used to provide power for the oper-
ation of facilities registered under the Air Quality Standard Permit for
Concrete Batch Plants or satisfying the conditions for facilities permit-
ted by rule under Subchapter E of this chapter (relating to Aggregate
and Pavement).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on December 21,

2000.

TRD-200008885
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: February 4, 2001
For further information, please call: (512) 239-5017

♦ ♦ ♦
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WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.



TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER R. CUSTOMER PROTECTION
RULES FOR RETAIL ELECTRIC SERVICE
16 TAC §25.476

The Public Utility Commission of Texas has withdrawn from
consideration the proposed new §25.476 which appeared in the

September 1, 2000, issue of the Texas Register (25 TexReg
8544).

Filed with the Office of the Secretary of State on December 20,

2000.

TRD-200008855
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: December 20, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.



TITLE 1. ADMINISTRATION

PART 4. OFFICE OF THE SECRETARY
OF STATE

CHAPTER 81. ELECTIONS
SUBCHAPTER D. VOTING SYSTEMS
CERTIFICATION
1 TAC §81.60, §81.61

The Office of the Secretary of State, Elections Division, adopts
amendments to §81.60 and §81.61, concerning voting system
certification procedures. Section 81.61 is being adopted without
changes to the proposed text published in the November 3, 2000,
issue of the Texas Register (25 TexReg 10845). Section 81.60
is being adopted with nonsubstantive changes

The amendment to §81.60 requires applicants for certification or
modification of a voting system in Texas to include a summary
report from a Nationally Recognized Test Laboratory declaring
that the item meets the Federal Election Commission’s minimum
voting system requirements.

The amendment to §81.61 is proposed to delete the requirement
that the nationally recognized test laboratory (NRTL) at which a
voting system is tested has been approved for testing of voting
systems by the National Association of State Election Directors
(NASED).

No comments were received concerning the rules.

The amendments are adopted under the Texas Election Code
(the Code), Chapter 31, Subchapter A, §31.003, which provides
the Secretary of State with authority to promulgate rules to obtain
uniformity in the interpretation and application of the Code, and
under the Code, Chapter 122, §122.001(c), which authorizes the
Secretary of State to prescribe additional standards for voting
systems.

The Texas Election Code, Chapter 122, is affected by this pro-
posed amendment.

§81.60. Voting System Certification Procedures.

In addition to the procedures prescribed by the Texas Election Code,
Chapter 1322, compliance with the following procedures is required
for certification of a voting system.

(1) The entity applying for certification must complete
Forms 100 and 101 prescribed by the secretary of state, and deliver
them to the secretary of state no later than 45 days prior to examination.

(2) The applicant must deliver four copies of all relevant
software and source codes, and six copies of any user and/or refer-
ence manuals, and six copies of the summary report(s) for all examina-
tions conducted by a Nationally Recognized Test Laboratory (NRTL),
declaring that the item meets the Federal Election Commission’s mini-
mum voting system requirements to the Office of the Secretary of State
no later than 45 days prior to the examination.

(3) The certification fee for a new system is $3,000 and
must be received by the secretary of state 45 days prior to examina-
tion. The certification fee for a modification of a voting system shall
be determined by the secretary of state according to the complexity of
the modification and must be received by the secretary of state 45 days
prior to the examination.

(4) Certification examinations will be scheduled by the sec-
retary of state three times a year during the months of January, May, and
September, unless extenuating circumstances provide otherwise.

(5) The time and date of each examination will not be
scheduled until after the entity applying for certification has delivered
all forms, software, source codes, user and/or reference manuals, and
fees to the secretary of state.

(6) All physical examinations of voting systems will take
place at the Office of Secretary of State, Elections Division, in Austin,
unless extenuating circumstances require otherwise.

(7) The applicant shall furnish sample ballots at the time
of examination, which will allow the examiners to test the voting sys-
tem(s) using all ballot styles permitted under Texas law.

(8) All examinations must be videotaped by the secretary
of state.

(9) Each examiner must submit a written report to the sec-
retary of state stating his or her findings for each voting system no later
than the 45th day after examination.

(10) An examiner appointed by the secretary of state will
be compensated after he or she files his or her written report.

(11) The secretary of state must approve or disapprove the
voting system(s) within 30 days of receipt of all the examiners’ reports.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,

2000.

TRD-200008851
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Jeffrey H. Eubank
Assistant Secretary of State
Office of the Secretary of State
Effective date: January 9, 2001
Proposal publication date: November 3, 2000
For further information, please call: (512) 463-5701

♦ ♦ ♦
PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 371. MEDICAID FRAUD AND
ABUSE PROGRAM INTEGRITY
SUBCHAPTER E. OPERATING AGENCY
RESPONSIBILITIES RULE
1 TAC §371.1000

The Health and Human Services Commission (HHSC) adopts an
amendment to 1 TAC §371.1000, which requires a health and hu-
man services agency that operates part of the Medicaid program
to re-enroll health care providers by September 1, 1999. This
amendment is adopted without changes to the proposed text as
published in the August 25, 2000, Texas Register (25 TexReg
8114).

The rule change was prompted by the establishment of an elec-
tronic method of re-enrollment currently supported through an
Internet web site operated by the National Heritage Insurance
Company. Section 10 of H.B. 2896 authorized HHSC to extend
the re-enrollment period if an electronic method of re-enrollment
is established and to extend that date if HHSC determines a
significant number of providers have not met the re-enrollment
deadline.

No comments were received on the proposed amendment.

The amended rule is adopted under the Texas Government
Code, chapter 351, §531.033, which authorizes the Commis-
sioner of Health and Human Services to adopt rules necessary
to carry out the Health and Human Services Commission’s
duties under chapter 531.

The amendment affects chapter 531 of the Texas Government
Code and chapter 32 of the Texas Human Resources Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 21,

2000.

TRD-200008924
Marina S. Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Effective date: January 10, 2001
Proposal publication date: August 25, 2000
For further information, please call: (512) 424-6576

♦ ♦ ♦
TITLE 7. BANKING AND SECURITIES

PART 1. FINANCE COMMISSION OF
TEXAS

CHAPTER 1. CONSUMER CREDIT
COMMISSIONER
SUBCHAPTER A. REGULATED LOAN
LICENSES
DIVISION 2. APPLICATION FOR LICENSE
AND TRANSFER OF LICENSE
7 TAC §1.30, §1.31

The Finance Commission of Texas (the commission) adopts
amendments to 7 TAC §§1.30 and 1.31 pertaining to the techni-
cal correction of legal citations as a result of the recodification
by the 76th Legislature of the Texas Credit Code, Texas Civil
Statutes, Article 5069, into the Texas Finance Code. The
amendments are adopted without changes to the proposal as
published in the November 3, 2000, issue of the Texas Register
(25 TexReg 10847).

The agency received no comments on the amendment proposal.

The amendments are adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §342.551 authorizes the Finance Com-
mission to adopt rules for the enforcement of the consumer loan
chapter.

The statutory provisions (as currently in effect) affected Chapter
342, Texas Finance Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 15,

2000.

TRD-200008711
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: January 4, 2001
Proposal publication date: November 3, 2000
For further information, please call: (512) 936-7640

♦ ♦ ♦
DIVISION 6. LOANS MADE UNDER
CHAPTER 342
7 TAC §§1.101, 1.102, 1.104 - 1.107

The Finance Commission of Texas (the commission) adopts
amendments to 7 TAC §§1.101, 1.102, 1.104, 1.105, 1.106, and
1.107 pertaining to the technical correction of legal citations as
a result of the recodification by the 76th Legislature of the Texas
Credit Code, Texas Civil Statutes, Article 5069, into the Texas
Finance Code. The amendments are adopted without changes
to the proposal as published in the November 3, 2000, issue of
the Texas Register (25 TexReg 10847).

The agency received no comments on the amendment proposal.
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The amendments are adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §342.551 authorizes the Finance Com-
mission to adopt rules for the enforcement of the consumer loan
chapter.

The statutory provisions (as currently in effect) affected Chapter
342, Texas Finance Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 15,

2000.

TRD-200008712
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: January 4, 2001
Proposal publication date: November 3, 2000
For further information, please call: (512) 936-7640

♦ ♦ ♦
SUBCHAPTER E. INTEREST CHARGES IN
LOANS
7 TAC §§1.501, 1.502, 1.504, 1.505

The Finance Commission of Texas (the commission) adopts
amendments to 7 TAC §§1.501, 1.502, 1.504 and 1.505 per-
taining to the technical correction of legal citations as a result
of the recodification by the 76th Legislature of the Texas Credit
Code, Texas Civil Statutes, Article 5069, into the Texas Finance
Code. The amendments are adopted without changes to the
proposal as published in the November 3, 2000, issue of the
Texas Register (25 TexReg 10848).

The agency received no comments on the amendment proposal.

The amendments are adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §342.551 authorizes the Finance Com-
mission to adopt rules for the enforcement of the consumer loan
chapter.

The statutory provisions (as currently in effect) affected Chapter
342, Texas Finance Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 15,

2000.

TRD-200008713
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: January 4, 2001
Proposal publication date: November 3, 2000
For further information, please call: (512) 936-7640

♦ ♦ ♦
SUBCHAPTER F. ALTERNATE CHARGES
FOR CONSUMER LOANS
7 TAC §1.601

The Finance Commission of Texas (the commission) adopts an
amendment to 7 TAC §1.601 pertaining to the technical correc-
tion of legal citations as a result of the recodification by the 76th
Legislature of the Texas Credit Code, Texas Civil Statutes, Article
5069, into the Texas Finance Code. The amendment is adopted
without changes to the proposal as published in the November
3, 2000, issue of the Texas Register (25 TexReg 10850).

The agency received no comments on the amendment proposal.

The amendment is adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §342.551 authorizes the Finance Com-
mission to adopt rules for the enforcement of the consumer loan
chapter.

The statutory provisions (as currently in effect) affected Chapter
342, Texas Finance Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 15,

2000.

TRD-200008714
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: January 4, 2001
Proposal publication date: November 3, 2000
For further information, please call: (512) 936-7640

♦ ♦ ♦
SUBCHAPTER G. INTEREST AND OTHER
CHARGES ON SECONDARY MORTGAGE
LOANS
7 TAC §§1.701 - 1.706

The Finance Commission of Texas (the commission) adopts
amendments to 7 TAC §§1.701, 1.702, 1.703, 1.704, 1.705, and
1.706 pertaining to the technical correction of legal citations as
a result of the recodification by the 76th Legislature of the Texas
Credit Code, Texas Civil Statutes, Article 5069, into the Texas
Finance Code. The amendments are adopted without changes
to the proposal as published in the November 3, 2000, issue of
the Texas Register (25 TexReg 10850).

The agency received no comments on the amendment proposal.

The amendments are adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §342.551 authorizes the Finance Com-
mission to adopt rules for the enforcement of the consumer loan
chapter.
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The statutory provisions (as currently in effect) affected Chapter
342, Texas Finance Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 15,

2000.

TRD-200008715
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: January 4, 2001
Proposal publication date: November 3, 2000
For further information, please call: (512) 936-7640

♦ ♦ ♦
SUBCHAPTER H. REFUNDS IN
PRECOMPUTED LOANS
7 TAC §§1.751, 1.756, 1.757

The Finance Commission of Texas (the commission) adopts
amendments to 7 TAC §§1.751, 1.756, and 1.757 pertaining
to the technical correction of legal citations as a result of the
recodification by the 76th Legislature of the Texas Credit Code,
Texas Civil Statutes, Article 5069, into the Texas Finance Code.
The amendments are adopted without changes to the proposal
as published in the November 3, 2000, issue of the Texas
Register (25 TexReg 10852).

The agency received no comments on the amendment proposal.

The amendments are adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §342.551 authorizes the Finance Com-
mission to adopt rules for the enforcement of the consumer loan
chapter.

The statutory provisions (as currently in effect) affected Chapter
342, Texas Finance Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 15,

2000.

TRD-200008716
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: January 4, 2001
Proposal publication date: November 3, 2000
For further information, please call: (512) 936-7640

♦ ♦ ♦
SUBCHAPTER I. INSURANCE
7 TAC §§1.801, 1.802, 1.804 - 1.806, 1.808, 1.811

The Finance Commission of Texas (the commission) adopts
amendments to 7 TAC §§1.801, 1.802, 1.804, 1.805, 1.806,
1.808, and 1.811 pertaining to the technical correction of legal
citations as a result of the recodification by the 76th Legislature
of the Texas Credit Code, Texas Civil Statutes, Article 5069, into
the Texas Finance Code. The amendments are adopted without
changes to the proposal as published in the November 3, 2000,
issue of the Texas Register (25 TexReg 10852).

The agency received no comments on the amendment proposal.

The amendments are adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §342.551 authorizes the Finance Com-
mission to adopt rules for the enforcement of the consumer loan
chapter.

The statutory provisions (as currently in effect) affected Chapter
342, Texas Finance Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 15,

2000.

TRD-200008717
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: January 4, 2001
Proposal publication date: November 3, 2000
For further information, please call: (512) 936-7640

♦ ♦ ♦
SUBCHAPTER J. AUTHORIZED LENDER’S
DUTIES AND AUTHORITY
7 TAC §1.827, §1.828

The Finance Commission of Texas (the commission) adopts
amendments to 7 TAC §§1.827 and 1.828 pertaining to the
technical correction of legal citations as a result of the recodifi-
cation by the 76th Legislature of the Texas Credit Code, Texas
Civil Statutes, Article 5069, into the Texas Finance Code. The
amendments are adopted without changes to the proposal as
published in the November 3, 2000, issue of the Texas Register
(25 TexReg 10853).

The agency received no comments on the amendment proposal.

The amendments are adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §342.551 authorizes the Finance Com-
mission to adopt rules for the enforcement of the consumer loan
chapter.

The statutory provisions (as currently in effect) affected Chapter
342, Texas Finance Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Office of the Secretary of State on December 15,

2000.

TRD-200008718
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: January 4, 2001
Proposal publication date: November 3, 2000
For further information, please call: (512) 936-7640

♦ ♦ ♦
SUBCHAPTER K. PROHIBITIONS ON
AUTHORIZED LENDERS
7 TAC §1.851, §1.857

The Finance Commission of Texas (the commission) adopts
amendments to 7 TAC §§1.851 and 1.857 pertaining to the
technical correction of legal citations as a result of the recodifi-
cation by the 76th Legislature of the Texas Credit Code, Texas
Civil Statutes, Article 5069, into the Texas Finance Code. The
amendments are adopted without changes to the proposal as
published in the November 3, 2000, issue of the Texas Register
(25 TexReg 10854).

The agency received no comments on the amendment proposal.

The amendments are adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §342.551 authorizes the Finance Com-
mission to adopt rules for the enforcement of the consumer loan
chapter.

The statutory provisions (as currently in effect) affected Chapter
342, Texas Finance Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 15,

2000.

TRD-200008719
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: January 4, 2001
Proposal publication date: November 3, 2000
For further information, please call: (512) 936-7640

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS

SUBCHAPTER I. TRANSMISSION AND
DISTRIBUTION
DIVISION 2. TRANSMISSION AND
DISTRIBUTION APPLICABLE TO ALL
ELECTRIC UTILITIES
16 TAC §25.211

The Public Utility Commission of Texas (commission) adopts
amendments to §25.211, relating to Interconnection of On-Site
Distributed Generation (DG), with changes to the proposed
text as published in the October 6, 2000 Texas Register (25
TexReg 10080). The amendments are necessary to establish
reasonable scheduling fees for DG and remove other economic
barriers to DG. The amendments: (1) require any utility that
owns and operates a distribution system that is not subject to
imbalance fees for wholesale transactions to provide banking
services to operators of distributed generation facilities until
the Electric Reliability Council of Texas (ERCOT) Independent
System Operator (ISO) begins operating ERCOT as a sin-
gle control area; (2) prohibit collection of distribution-related
charges from an exporting customer; and (3) prohibit collection
of transmission-related charges from an exporting customer.
The amendments also define the term "banking" and change
the reference to the "Office of Regulatory Affairs" in subsection
(o) to the "Electric Division" to reflect a recent organizational
change. Project Number 22540 has been assigned to this
proceeding.

The commission received comments on the proposed
amendment from American Electric Power (AEP), Energy
Developments, Inc. (EDI), Entergy Gulf States, Inc. (EGSI),
Reliant Energy (Reliant), Small Hydro of Texas, Inc. (SHOT),
Southwest Public Service Company (SPS), and TXU Electric
Company (TXU).

The commission solicited comments on a series of questions
posed in the proposed rules. The comments on those questions
as well as proposed revisions to the rule, and the commission’s
responses thereto, are summarized below.

1. Do technical complications arise from installation of significant
amounts of distributed generation on a feeder? If so, please
describe the nature of these complications, with specificity on
both the magnitude of DG installation relative to feeder load and
the potential impacts, and possible solutions.

Four utilities, AEP, EGSI, Reliant, and TXU commented that sig-
nificant amounts of DG on a feeder can cause both safety and
reliability problems.

EGSI did not discuss specific problems that could arise from
large amounts of DG on a feeder, but noted that complications
could be expected to vary with the magnitude of the DG, the
magnitude and character of loads on the same distribution cir-
cuit and on other distribution circuits served from the same or
adjacent substations, and the character and capabilities of the
distribution and transmission systems serving a DG facility.

AEP discussed a number of specific problems that it believes
can arise from installation of large amounts of DG on a feeder.
AEP argued that the potential resolution of the specific problems
identified by AEP is in the actual interconnection of DG. DG cus-
tomers should be required to comply with the requirements of
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existing commission rules. A distribution feeder with more gener-
ation than load is not a distribution feeder from a practical stand-
point. The most economical way to accommodate large amounts
of DG would be through use of dedicated lines and dedicated
substations. This would remove the load that is distributed along
the line and the protection schemes could be designed for the
operation of DG as a priority. This would give the DG a greater
chance of being able to respond to system needs appropriately
instead of being shed from the system.

Reliant indicated that installation of significant amounts of DG
on a feeder could endanger public safety, reliability, and power
quality. Each feeder has inherent limitations on the amount of
power it can support. The impact of each DG facility depends
upon the particular limitations of the feeder. Therefore specific
magnitudes of DG installations cannot be addressed without the
use of interconnection studies. Reliant also addressed specific
potential problems associated with significant amounts of DG on
a feeder, as summarized below.

TXU commented that as the aggregate amount of DG connected
to a feeder approaches the ten megawatt (MW) capacity limit
of a feeder, the probability of technical complications that can
affect reliability and safety also increases. In general, as long as
the total amount of DG connected to a feeder does not exceed
the ten MW capacity limit of the feeder, there are solutions to
these problems that are not excessively costly because the ten
MW limit corresponds to the maximum load rating of a typical
12 kilovolt (kV) distribution feeder. TXU also addressed specific
potential problems associated with significant amounts of DG on
a feeder.

AEP and Reliant commented that restoration of service on a
feeder with multiple DG facilities will be complicated and take
more time because of the need to isolate the DG facilities to pre-
vent backfeed. Manual switching may be required to reroute the
DG on the feeder if the output from the DG facility is necessary
to serve load on the feeder. AEP was concerned about how this
potential increase in service restoration times will impact its abil-
ity to comply with commission requirements for feeder reliability.
Reliant recommended that this problem be remedied by installa-
tion of remotely controlled switches at the DG sites so that these
units can be disconnected from the feeder without the necessity
of personnel going to each individual DG site for both disconnec-
tion and reconnection.

AEP, Reliant, and TXU commented that the presence of DG on a
feeder impacts available fault current. With multiple DG facilities,
the fault current at various points on the feeder can vary greatly
depending on the location and status of the DG on the feeders. If
the available fault current is stable, the system can be designed
to operate properly. However, where DG is present, the fault cur-
rent level will vary with the status of the DG. In some cases, this
varying available fault current could lead to protective device mis-
coordination and lower feeder reliability. The increase in poten-
tial fault current due to increases in connected DG facilities may
also exceed the fault interrupting capability of various devices
connected to the line, including customer-owned equipment, re-
sulting in damage of connected equipment. Reliant suggested
that this problem could be remedied through upgrades of under-
rated equipment identified during the interconnection study.

AEP stated that voltage flicker may increase with increasing DG
on a feeder. Voltage flicker is a function of the frequency of oc-
currence and the magnitude of voltage fluctuation. While individ-
ual DG units may meet voltage flicker limitations, the combined

voltage flicker from multiple DG units and other flicker-producing
loads may create objectionable levels of flicker on the feeder.

AEP and TXU commented that DG on a feeder can increase
the chances of the feeder operating in an island mode when
the feeder breaker or other sectionalizing device has opened. A
relatively small amount of generation connected to a large load
will quickly decay outside allowable limits of frequency and volt-
age and be disconnected by relays. If the feeder has generation
sufficient to support the load, it may continue to operate result-
ing in an island which could create safety problems. TXU sug-
gested that hazards associated with this potential problem could
be remedied by changing operating procedures and installing ad-
ditional coordination equipment.

AEP, Reliant, and TXU commented that the presence of DG will
affect the load flow on a feeder and hence the voltage profile.
Varying the amount of DG on a feeder can create voltage regu-
lation problems due to the higher feeder voltage profile variation.
With multiple DG facilities, the potential combinations of feeder
conditions may be extremely complicated to model. Reliant sug-
gested that this potential problem could be remedied by giving
the transmission and distribution utility (TDU) the ability to control
all DG volt/var output through System Control and Data Acquisi-
tion (SCADA).

AEP and Reliant commented that the presence of DG on a feeder
will generally affect reactive power flow. Multiple DG facilities on
a feeder could create reactive support problems. To remedy this
problem, special filtering and/or switching control schemes may
be required. AEP recommended that DG interconnections be
subject to §25.51 regarding power quality concerns.

AEP commented that planning the appropriate capacity of dis-
tribution facilities will have an added variable when significant
DG is added. With some loads served on a daily basis by DG,
the ability to plan for handling load requirements under different
operational conditions becomes more difficult because the load
displaced by DG may become hidden to the distribution planner.
This load may then reappear on the system if the DG is taken out
of service, either temporarily or permanently. To the extent the
distribution planner relied on the DG, distribution infrastructure
may be unable to support load if DG is not available. TXU com-
mented that multiple exporting DG facilities of significant size on
a feeder would increase the likelihood that the electrical current
flow in any particular section of the feeder will change direction
depending upon which DG facilities are operating at a particular
point in time. When this situation occurs, the feeder becomes
a mini-network of different electrical sources. Both utilities sug-
gested that, to respond to a large penetration of DG within its
systems, a distribution utility would have to develop new meth-
ods and tools to analyze the impact of DG. In addition, staffing
levels may have to be increased to properly plan for an increas-
ingly complex system.

AEP commented that large amounts of DG can create the po-
tential for negative impacts on the bulk power system. These
impacts can occur in the area of frequency response and reac-
tive response. DG complicates the process of determining the
amount of generation needed to respond to a loss of genera-
tion. Significant DG penetration may require the operation of
DG consistent with the Operating Protocols being developed for
the ERCOT ISO. Use of the ERCOT Protocols should help avoid
biasing the data that operators use to determine responsive re-
serve levels. The cumulative effects of system disturbances on
a number of feeders would likely significantly impact the ability
of the system to recover from a sudden loss of generation.
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AEP also commented that a separate but similar system impact
could also affect the system’s ability to maintain voltage support
during disturbances. Just as real power is needed for the system
when a large generator trips off, reactive power (vars) is needed
during system disturbances that create a voltage drop. This de-
ficiency can be localized and can be the result of a major trans-
mission line tripping off as well as a generator or a large reactive
source such as a shunt capacitor. The over and under voltage
relays would disconnect the DG units from the line resulting in
a loss of an important source of real and reactive power which
could in turn lead to a major system outage.

Reliant commented that a significant amount of DG on a feeder
may keep the feeder energized after a short circuit has occurred.
As a result, the only power flowing on the feeder would be from
the DG, subjecting the feeder to abnormal voltage and frequency
levels. Equipment located on the feeder that is not owned by
the DG may be susceptible to damage or malfunction. Reliant
suggested that to remedy this problem, the TDU should install
transfer trips on all DG units when the aggregate amount of DG
on a feeder exceeds 50% of minimum peak load to prevent DG
power flow onto the feeder when a breaker trips.

Reliant commented that significant amounts of DG can cause un-
necessary operation of additional TDU protective devices. TDU
protective devices have been coordinated for radial flow, not the
type of backfeed that can occur when a DG unit is located on a
feeder. If power flows from the DG to a short circuit, some protec-
tive equipment on the feeder might be exposed to current levels
not normally experienced. This would cause protective equip-
ment to operate, interrupting service to customers on sections
of the feeder not actually experiencing the short circuit. To rem-
edy this potential problem, the TDU should add more advanced
protection schemes to the system to detect the actual location of
short circuit currents.

2. Do technical complications arise if DG exported to a feeder
exceeds total feeder load? If so, please describe the nature of
these complications, with detail on whether the relevant measure
of feeder load is minimum, average, or maximum load, and iden-
tify possible solutions.

AEP responded that technical complications do arise if DG ex-
ported onto a feeder exceeds feeder load. Reverse power flow
onto the substation bus would require modification of the protec-
tive scheme and metering in most situations because distribution
systems have generally been planned, designed, and built for
radial configurations. Also, the voltage regulation scheme may
need modification for reverse flow. Flow will need to be within
equipment and conductor ratings, which would not normally be a
problem. In rare situations, DG injected harmonics could create
problems with capacitor banks, static VAR compensation, and
other similar station equipment. Meters on distribution feeders
are used to determine present and future load requirements. The
apparent load will be the load on the feeder net of any DG. The
metering is intended to monitor this net of load and generation
on the feeder may not register if net load is negative. To rectify
this problem, meters that measure load flowing in either direction
and the direction of flow may be needed.

EGSI commented that technical complications have the poten-
tial to be much more severe when DG levels approach or exceed
the load served by common facilities. Because the DG would be
expected to be a large contributor to or the controlling factor for
the severity of the complications, the majority of any mitigation
measures should be the responsibility of the DG. The primary

solution to most scenarios would be to curtail or significantly re-
duce DG operations as often and whenever it is necessary to
correct or alleviate the problems.

Reliant commented that the same problems as addressed in its
response to question 1 would arise if DG on a feeder exceeds
feeder load. Reliant also commented that DG may cause abnor-
mal voltage levels outside of limits set in the commission’s rules
on feeders served by the same substation bus.

TXU commented that the same problems as addressed in its
response to question 1 would arise if DG on a feeder exceeds
feeder load. The cost of solutions escalates as the amount
of exported DG increases. At some point, the only solution is
to redesign, reconfigure, and significantly upgrade the inter-
connected feeder and possibly adjacent feeders at substantial
cost. Also, since utility upgrades do not necessarily eliminate
potential damage to customer equipment from excessive fault
current, every customer on the feeder is potentially subject to
upgrade costs on the customer’s side of the meter. The factors
that determine the upgrades on the distribution system needed
to support DG are not solely related to feeder load. Technical
complications can exist at all load levels on the feeder; however,
the complexity and cost of solutions generally increases as the
total amount of DG on a feeder approaches the ten MW design
limit.

In its reply comments, TXU indicated that comments of others
support its view that provisions of the current rule limiting the
capacity of DG facilities to ten MW or less and allowing utilities
to charge the DG customer for substantial upgrades avoid most
of the technical and operational obstacles that might otherwise
arise from DG.

3. Do technical complications arise if DG exported to all feeders
served by a common substation exceeds substation load? If so,
please describe the nature of these complications and possible
solutions.

AEP commented that many of the complications addressed in
its response to question 2 would also occur for a substation with
more DG connected than load. When more DG is operating on
a substation than load, an outage of the substation transformer
is an additional occurrence that would result in a loss of gener-
ation to the system. This would usually not create system de-
ficiencies since transformer and substation bus failures would
be random as opposed to being associated with system distur-
bances. It could, however, create a need to adjust system gen-
eration schedules.

AEP also commented that transmission and generation system
coordination would be affected since to the transmission and
generation system, the substation bus would be a generator.
Generator buses are used to meet system requirements under
normal and adverse operating circumstances. These buses
have unique relaying systems and system load is not connected
to a common bus with a generator due to the operational
requirements of a generator bus.

AEP commented that the most suitable resolution of this problem
is to design systems for interconnecting the generation in a way
other than with the distribution load. This would make the oper-
ation of the system feasible by making the generation a viable
source to the generation and transmission system. It would not
detract from the mission and ideals of DG since such an amount
of generation will have exceeded the load in an area anyway.
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EGSI commented that technical complications would arise if DG
exported to all feeders served by a common substation exceeds
substation load, as more fully discussed in its responses to ques-
tions 1 and 2.

Reliant commented that the same complications stated in its re-
sponse to questions 1 and 2 may arise if DG exported to all feed-
ers served by a common substation exceeds substation load. In
addition, Reliant commented that for substations that have DG
levels that exceed the substation load, the DG units may con-
tinue to maintain transmission voltage during a short circuit on
the transmission line even after the transmission breakers have
tripped. This would prevent the transmission breakers from re-
closing and would result in a transmission line lockout instead of
a momentary interruption. This situation would result in a loss of
service to several substations and their associated customers.
Reliant suggested that to solve this problem, the TDU should in-
stall additional potential and relaying devices on the transmission
side of each substation transformer to trip the appropriate feeder
breakers and disconnect the DG.

TXU commented that the scenario posed in this question cre-
ates the most difficult situation to handle and potentially the most
significant and costly problems for the utility distribution system.
First, fault current interrupting ratings of utility system equipment
could be exceeded as could interrupting ratings for some cus-
tomer-owned equipment for customers located close to the sub-
station. Second, phasing problems could occur if DG were to
remain on line during a disturbance and the feeder breaker were
to cycle open and reclose back in with the DG out of phase, likely
causing damage to DG equipment.

TXU also commented that safety problems could arise from de-
lays in breaker and recloser operations due to the DG backfeed-
ing various devices. Coordination of the feeder protection sys-
tem can become very difficult, if not impossible, in some cases.
And, the presence of exporting DG on a feeder has the poten-
tial to adversely interact with substation load tap changers which
function as automatic voltage regulators to maintain acceptable
feeder voltage under varying system operating conditions. Un-
der the condition posed in question 3, it is possible that automatic
voltage control would have to be forgone because of the need to
lock down the load tap changers to prevent such interactions.
This could result in a loss of automatic voltage control and ad-
versely affect the system voltage and connected equipment.

TXU further commented that DG export feeding back into the
transmission system poses problems due to the loss of ground
reference through the substation transformer. This loss of
ground reference results in a failure of communications between
the transmission breakers and the DG that could result in the DG
energizing the transmission system in a fault situation. In this
condition, public safety could be severely compromised. Also,
this loss of ground reference could destroy lightning arresters
on the transmission system and voltage instability problems
may exist with multiple DGs in operation.

TXU commented that to solve the potential problems associ-
ated with the condition posed in question 3, a number of steps
would be necessary: replace the substation transformer; re-
place the substation bus with a higher rated bus; replace the
substation breakers with higher rated breakers; replace the pro-
tective equipment on the feeders with higher rated equipment;
provide transfer trip capabilities for all DG; make major modifica-
tions to the substation load tap changers to operate them in the
proper manual mode; advise other customers that their circuit
breaker ratings may have been exceeded; and make operational

changes within the utility system to guard against possible phas-
ing problems by insuring that the DG is taken off-line when nec-
essary. TXU noted that these steps would be extremely costly.

4. Is there a market-related need to limit the amount of energy
that a particular customer can export to the distribution system
as a percentage of total feeder load?

AEP commented that to the extent DG can operate and satisfy
the technical requirements of the utility, the DG should be free to
operate within its specific market obligations and opportunities.

EGSI commented that it would be most economic to limit energy
exported to the distribution system so that it did not exceed the
total substation load at any point in time.

Reliant commented that, assuming there is not a feeder con-
straint, there is no market-related need to limit the amount of
energy exported to the distribution system.

TXU commented that if there are competing DG facilities on
the same feeder and concurrent generation could exceed the
safe and prudent capabilities of the feeder and/or substation, the
amount of energy that a particular customer can export to the
distribution system as a percentage of total feeder load should
be limited. The distribution utility should not be required to subsi-
dize an exporting DG facility by upgrading an overloaded feeder
that is otherwise adequately sized to meet the needs of existing
distribution customers.

From the comments submitted, it appears that problems with sig-
nificant amounts of DG on a feeder are not likely to arise in the
near future due to the limited market penetration of DG. Substan-
tive Rule §25.212(c) of this title, Technical Requirements for In-
terconnection and Parallel Operation of On-site Distributed Gen-
eration, lists operational criteria in the areas of voltage, flicker,
frequency, harmonics, and fault and line clearing and requires
that the customer’s generator meet these operational criteria to
eliminate undesirable interference caused by operation of the
customer’s generating equipment. In addition, the rule estab-
lishes a process for identifying safety and reliability issues as-
sociated with DG projects and addressing these issues. Inter-
connection studies that are currently required under Substan-
tive Rule §25.212(g) should identify any system upgrades that
are needed to facilitate interconnection of a DG facility. Where
interconnection of a particular DG facility would involve signifi-
cant system upgrades, §25.(m)(3) ensures that the DG facility
owner, not the ratepayers, will be responsible for paying for those
upgrades. Further, the provisions of §25.(o) concerning inter-
connection disputes ensure that disputes concerning the level of
system upgrades required by a utility for interconnection can be
expeditiously addressed. No change was made in response to
these comments.

The commission does not foresee that DG on a feeder in excess
of feeder load, as set forth in question 2, is likely to become a
problem in the near future due to the current low market pene-
tration of DG. As DG becomes more prevalent, technical solu-
tions to the problems identified by the utilities are likely to be-
come more available at lower cost. For now, the interconnection
requirements of commission rules address the issue of intercon-
nection costs. No change was made in response to these com-
ments.

The commission does not anticipate that the problems ad-
dressed in the responses to question 3 will become a significant
issue until market penetration of DG substantially increases. No
change was made in response to these comments.
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Because of the limited market penetration of DG at this time,
the commission does not see that there is a present need to
address the potential circumstance raised by TXU in its response
to question 4. As DG penetration increases along with the level
of experience of the commission, the utilities, and DG customers,
an appropriate solution to the potential problem outlined by TXU
can be crafted when needed. No change was made in response
to these comments.

5. Is there a need to address allocation of transmission charges
among customers when the total DG exported to a feeder ex-
ceeds feeder load? If so, what is the best allocation method?

AEP commented that DG facilities that export generation that
exceeds the native load on the feeder are by definition using
the transmission system. Current transmission pricing does not
properly take into account the existence of DG. In order for this
issue to be addressed, ERCOT will need to develop policies re-
lated to DG export. AEP believes this is an issue for future work-
shops and development.

EGSI commented that there is no need to address allocation of
transmission charges. The DG should be treated the same as
a qualifying facility or independent power producer, with those
rules used to determine charges.

Reliant and TXU commented that there is no need to address
the allocation of transmission charges due to the current statute
and current rules which recover transmission costs from all cus-
tomers in ERCOT as determined on a statewide postage-stamp
basis.

The commission agrees with TXU and Reliant that commission
rules currently address allocation of transmission charges. The
commission’s policy regarding transmission charges is that the
load pays. Entities receiving generation from a DG facility are
responsible for any transmission charges associated with receipt
of that generation. No change was made in response to these
comments.

6. Is there a need to limit the amount of insurance that can be
required of an exporting customer? Please explain why or why
not. If there is a need to limit the amount of insurance that can be
required of an exporting customer, please explain what the ap-
propriate insurance requirements should be. Should insurance
requirements vary with the size of the installation?

AEP commented that there is no need for the commission to limit
the amount of insurance that can be required of an exporting cus-
tomer. AEP noted that the commission previously considered a
similar issue in Project Number 13868, Consideration of Liability
Insurance for Small Wind Generators, concerning liability insur-
ance for wind generators. In that project, the commission did not
take action to amend existing rules by restricting the amount of
the insurance requirements. AEP urged the commission to rec-
ognize that the liability and potential hazardous conditions are
the same regardless of the size of the generator and it would be
inappropriate to establish limits for insurance requirements for
exporting customers.

EGSI commented that there should be a requirement for insur-
ance at a level that will insure indemnification of the utility for
the potential harm that a DG could cause. Allowing insurance to
vary directly with the size of the DG will only encourage disregard
for potential consequences of negligence and culpable behavior.
The DG would typically have little investment and little to lose by
simply walking away from reasonable claims that exceed the lim-
its of its insurance and the value of the DG investment.

Reliant commented that there is no need to address the amount
of insurance required of an exporting customer. Currently, is-
sues relating to the limitation of liability and indemnification are
addressed in Section 4 of the Agreement for Parallel Operation of
Distributed Generation approved by the commission on Novem-
ber 18, 1999. Because the agreement contains the necessary
provisions concerning the issue of liability and indemnification,
any changes to the current rule would not be necessary. The
utility and customer are bound by the agreement to indemnify
against losses to the extent that they result from an act of neg-
ligence in the design, construction, or operation of the facilities.
The level of insurance that the utility and customer choose to
carry is a business decision that each must make independently.
Whether or not the utility and customer have chosen to ade-
quately insure themselves should not be of concern to the com-
mission. Reliant further commented that it is unaware of any re-
quirements that utilities can impose upon an exporting customer
as to the levels of insurance.

TXU commented that the commission should not adopt limits on
the amount of insurance that can be required of an exporting
customer. The liabilities and potential hazards are the same re-
gardless of the size of the generator. As the density of installed
DG increases, the public exposure to the potential hazards of
electrical generation will increase. Utilities must be able to en-
sure that exporting customers have either adequate assets or
sufficient insurance to support their contractual indemnification
obligations. TXU expressed its belief that it should be permitted
to examine each proposed interconnection on a case-by-case
basis to determine appropriate insurance requirements.

The commission appreciates the concerns expressed by utilities
that they have a mechanism to ensure that the DG facility owner
is financially able to indemnify the utility against loss due to the
fault of the DG facility or its owner. However, allowing a utility to
require proof of insurance at levels set on a case-by-case basis
creates the potential for abuse by the utility. The commission is
amenable to allowing case-by-case review of liability insurance
requirements for the time being and until such time as it appears
that one or more utilities are abusing their ability to impose insur-
ance requirements on a case-by-case basis. The commission
encourages DG customers who have concerns about the level
of liability insurance required by a utility to interconnect to avail
themselves of the dispute resolution provisions of §25.(o).

7. Should the ten MW limit on interconnected capacity in the
definition of "facility" be raised or eliminated altogether?

AEP responded that the ten MW limit in the definition of DG was
intended to clearly identify DG for all stakeholders in Texas and
is appropriate for 15 kV class distribution systems. To apply the
requirements of the DG rule to larger units will very likely create
complications that will require changes to the rules, further com-
plicating and increasing the cost for DG applicants and utilities.
Smaller units would be thrown into a process designed to ac-
commodate larger units with requirements that might have been
avoided had the ten MW limit remained in place. This is cur-
rently the dilemma faced by DG today when having to deal with
ERCOT for transmission service. The ERCOT rules were de-
signed for projects by large independent power producers, and
not the needs of small-scale DG. AEP does not consider the ten
MW limit in the rule as excluding DG with a capacity higher than
ten MW. Nothing in the commission’s rules prevents a party that
wishes to interconnect a unit larger than ten MW from working
with the distribution utility on a case-by-case basis.
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AEP further commented that the commission can increase the
size of DG for feeders of higher nominal operating voltage and
still be consistent with the original intent. AEP recommended
that the limit for 25 kV class distribution be set at 20 MW and the
limit for 35 kV class distribution be set at 25 MW.

In its reply comments, TXU disagreed with AEP’s recommenda-
tion that the limit for 25 kV class distribution be set at 20 MW
and the limit for 35 kV class distribution be set at 25 MW. TXU
claimed that the technical and operational problems discussed
in its response to preamble questions 1-3 militate in favor of re-
taining the existing ten MW cap.

EGSI commented that the ten MW limit is reasonable and should
be maintained. Only after the industry has more experience solv-
ing the problems of potentially significant penetration of the de-
livery system by DG should the ten MW limit be reviewed. EGSI
further commented that the ten MW limit should be applied to
distribution system facilities served from a common substation
source.

Reliant commented that due to the inherent physical limitations
of a distribution feeder, the ten MW upper limit on DG should
remain. The focus of the DG rules is distributed generation and
ten MW is often the threshold for that designation.

SPS commented that the MW limit should remain in the defini-
tion of a facility. The distribution system is generally configured
to carry small loads. Most locations on the distribution system
would require significant upgrades to the system to accommo-
date large scale DG operations. The original purpose of encour-
aging DG was to allow an alternative for self- production of a cus-
tomer’s energy needs. The only purpose for increasing or elim-
inating the ten MW threshold would be to facilitate large-scale
wholesale sales from distribution sources. The ten MW limit al-
lows the utility to tailor specific charges for the studies required
for siting and placement of DG. Larger scale operations would
require much more flexibility as the costs associated with these
operations vary a great deal more.

TXU also commented that, due to the inherent physical limi-
tations of a distribution feeder, the ten MW upper limit on DG
should remain. The rule as currently written is consistent with
ERCOT Protocols which use ten MW as the limit for increased
metering and telemetering requirements. The rule is also consis-
tent with the statutory ten MW exemption for on-site generation
regarding payment of transition charges.

The commission believes that it is appropriate at this point in time
to retain the limit on DG to facilities generating ten MW or less
of energy. As DG becomes more prevalent in the market and
solutions to the problems identified by the utilities in questions
1-3 become more available and less costly, the commission may
revisit the upper limit on DG. No change was made in response
to this comment.

General Comments

In general comments concerning the proposed rule, Reliant
commented that the commission has underestimated the
administrative costs associated with setting up and operating a
banking service. AEP recommended that the banking provisions
be modified as suggested by TXU in its comments.

As discussed more fully in the response to comments concerning
subsection (c)(2), the commission has modified the definition of
banking to allow parties to a banking arrangement to develop a
plan for disbursing banked energy in a manner that is reasonably
anticipated to be revenue neutral.

EGSI commented that the proposed rule appeared to be written
only with Texas ERCOT utilities in mind and does not contem-
plate issues, requirements, and regulatory oversight for non- ER-
COT utilities. The proposed rule contains provisions that directly
conflict with Federal Energy Regulatory Commission (FERC) tar-
iffs and regulatory oversight. They also conflict with the Public
Utility Regulatory Act (PURA) and the commission’s own prior
rulings.

The commission recognizes that a DG customer selling energy
on a wholesale basis may be subject to FERC-approved open
access tariffs that address energy imbalances and do not require
banking services. When ERCOT switches to a single control
area, the banking services required under this rule will also be
replaced by an energy imbalance system managed by the ISO.
DG customers will be able to negotiate an agreement with their
retail electric provider (REP) for handling any imbalance fees as-
sociated with the DG customer’s operations. The rule has been
modified to address exporting DG customers interconnected to
a distribution system operated by a non-ERCOT utility.

EGSI commented that the proposed rules provide subsidies to
DG which will be assessed to other parties. EGSI indicated that
the subsidies are in various forms: no ability to assess charges
for additional facilities required by DGs to attach to and operate
on the utility system; DGs will not pay the costs others pay for the
same standby and ancillary services associated with transmis-
sion facilities and generation capacity; DGs will not pay the costs
to acquire and maintain the new power accounting and transac-
tion systems that will be required to bank energy; and DGs will
not be required to pay the potentially significant cost differential
between the value of banked energy and the returned energy.

The commission disagrees with EGSI’s comments. Current
commission rules provide a mechanism for a utility to assess
significant interconnection costs to the DG facility owner. Rou-
tine interconnection costs are borne by ratepayers generally in
recognition of the fact that in many instances DG benefits the
distribution system and lowers distribution system operating
costs. The proposed rule amendments do not preclude as-
sessment of charges to a DG facility for standby and ancillary
services, as contended by EGSI. Further, the commission an-
ticipates that reasonable expenses associated with establishing
systems for providing banking services will be captured in the
banking fee tariff. Finally, as noted above, the commission
has determined that modifications to the proposed definition
of banking are needed to ensure that they are fair for both the
utility and DG facility owners. No change was made in response
to these comments.

EGSI commented that the proposed amendments are unneces-
sary, costly, and burdensome for the short duration they will be
in effect. DGs can be reasonably and equitably accommodated
today by rules and regulations that are in place today for qual-
ifying facilities (QFs) and independent power producers (IPPs).
Non-ERCOT utilities should not be subject to the amendments
to these rules.

The commission has found that there is a need for the proposed
amendments and disagrees with EGSI’s comments that they
are unnecessary, costly and burdensome. The commission has
found that the rules in place for IPPs are designed for large
projects and create barriers to DGs that are ten MW or smaller.

EGSI commented that under the Public Utility Regulatory Policy
Act (PURPA), a non- ERCOT utility is obligated to take power
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when and if it is available from a QF. The QF is paid the util-
ity’s avoided cost and banking is not allowed. Therefore, these
proposed rules appear to provide customers with more flexibility
and rights than intended by PURPA and is a violation of PURPA.
While a utility is required to purchase the energy as available
under PURPA the intent was to keep other customers neutral as
to whether the utility generated or purchased this energy from
the QF. If the banking portion of the proposed amendment is ap-
proved, other customers will subsidize the DG customers. These
subsidies are contradictory to the intent of Senate Bill 7, 76th
Legislative Session, which was to create a competitive market
for the sale of electricity.

As discussed generally above, the commission disagrees that
the rule would provide illegal subsidies to DG customers. The
only provision of the rule for cost sharing relates to standard in-
terconnection costs for DG customers. However, as DG gener-
ally provides a benefit to the distribution system, other customers
will realize benefits from DG interconnection that will ultimately
more than offset the cost of interconnection. The commission
concludes that these rules are not contrary to PURPA. That law
provides specific rights to qualifying facilities. The benefits in this
rule would apply to generators of less than ten MW regardless of
whether they are QFs. To the extent that specific conflicts with
FERC tariffs are identified, the commission will relieve non-ER-
COT utilities from the obligations of this rule.

EGSI expressed concern about the proposed banking require-
ments. EGSI claimed that the amendment was in direct conflict
with FERC regulations. Connection of DGs to the EGSI distribu-
tion system has already been addressed in EGSI’s FERC Gen-
erator Imbalance Tariff (GIT). The fact that a generator is inter-
connected at a distribution voltage does not obviate its reliance
on the transmission system. As such, a DG is subject to the
provisions of EGSI’s Open Access Transmission Tariff (OATT)
including the GIT. Pursuant to that tariff, if a generator is pro-
ducing power, it must either be a network resource or have a
point-to-point schedule from it to a load. If it is a network re-
source, then its actual output is credited to the network load and
there is no imbalance. If it is a point-to-point supplier, then any
discrepancy between the schedule and output is handled by the
GIT and is either purchased by EGSI based upon its avoided
cost or purchased by the supplier based on EGSI’s incremental
cost. There is no provision for banking.

The commission agrees that the proposed banking requirements
should not be applied to an exporting DG customer intercon-
nected to a distribution system operated by a non-ERCOT utility.
The rule has been revised accordingly.

Further, EGSI claimed that the provision of banking service re-
quires the bank to have capacity. If the customer of the banking
service does not pay a capacity charge, it is being subsidized by
those that pay for the capacity. The banking provision, as envi-
sioned in the draft rules, cannot apply to FERC-regulated utilities
and is plainly prohibited by PURA.

As previously discussed, the proposed banking provisions have
been revised to provide that they do not apply to a distribution
system operated by a non-ERCOT utility and to provide that the
banking agreement between the DG customer and the utility
should be structured in such a manner as to be revenue neu-
tral. These changes address the concerns expressed by EGSI
in this comment. No further changes were made in response to
this comment.

EGSI further commented that the proposed rule is in conflict with
§25.341 of this title, Definitions, in that banking is a form of hedg-
ing and risk management, a competitive energy service.

The commission disagrees that banking is a form of hedging and
risk management. Banking is a mechanism that allows DG fa-
cilities generating at less than whole (integer) megawatt units to
schedule their generation. No change was made in response to
this comment.

EGSI also disputed the assertions in the preamble that the pro-
posed changes will have minimal economic cost. The banking
provisions will have potential for costs to be assessed to utili-
ties or their customers. Every kilowatt-hour of energy banked by
a DG has the potential to impose additional costs on the utility.
Utilities should be able to recover these costs through fuel recov-
ery mechanisms. EGSI expressed concern about the ability of a
DG customer to bank energy during off peak hours and then or-
der its delivery during on peak hours at substantial potential cost
to the utility. Alternatively, DG could operate when the energy
input into the system is economically costly to other customers
such as when, during system minimum load conditions, the util-
ity must incur costs to keep generation on-line and available for
the next day’s peak demand. If the DG places energy into the
system during those low load periods and displaces energy that
would otherwise be served by system generation, then all cus-
tomers are subsidizing the DG through the additional fuel and
operations and maintenance (O&M) costs incurred during those
low load periods.

The commission foresees minimal economic impact resulting
from the banking provisions due to the low penetration of DG.

EGSI further noted that the rules are silent on the handling of
banked energy as of January 1, 2002. Would the utilities have
to return it or would the DGs lose it?

The commission concludes that this issue can be resolved by
agreement between a DG owner and a utility.

EGSI commented that the proposed amendments do not specify
the circumstances under which a purchaser of energy from an
exporting customer may be assessed distribution and transmis-
sion-related charges as is contemplated in the preamble. Be-
cause the rule is silent on this issue, it can be assumed that
the standard and normal fees and charges appropriate for such
services will be assessed to the customer receiving the energy.
Further, the draft rules speak only to the prohibition of fees and
charges applied to exported energy. A logical inference is that
fees can be applied to the return of banked energy. If fees can be
applied to exported energy then the draft rules do not speak to
such issues as creditworthy arrangements for those that receive
the exported power.

The proposed rule specifically provides that distribution and
transmission charges cannot be assessed to the exporting DG
customer. The rules generally do not prohibit assessments
of transmission and distribution charges against the entity
receiving exported energy from the DG customer, consistent
with the commission’s rules for ERCOT transmission service,
which require load-serving utilities to pay for transmission
service. In the case of charges associated with use of the
distribution system to which the DG customer is interconnected,
the commission would expect that no distribution charges would
be assessed in accordance with each utility’s tariff, which would
typically require payment for power delivered to the customer
or in connection with standby service. Creditworthiness for a
DG would become an issue only if the DG owner needed to
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purchase transmission service or ancillary services. These
issues can be addressed under the tariffs for such service.

SPS commented that energy that is exported from a DG facility
should be classified as wholesale energy. Exported DG can be
transported across state lines. The FERC asserts its jurisdiction
over charges for transmission and distribution of sales of this na-
ture. Also, PURA explicitly forbids the sale of electricity from a
non-utility to retail customers prior to competition. Therefore, the
exported energy from DG units must be sold to non-end-use cus-
tomers as wholesale energy. After retail access, energy must be
sold to end-use customers by a licensed retail electric provider
(REP). Classifying exported DG as wholesale power will elimi-
nate confusion when sorting out FERC charges to FERC cus-
tomers.

The commission concludes that, while SPS is correct, the pro-
posed change is unnecessary. No change was made in re-
sponse to this comment.

SPS also commented that the rule provides no certainty that the
energy would be exported to the utility system or in what volume;
therefore, the energy has no capacity value. However, the rule
allows the DG customer to ask that energy be disbursed at its
discretion. This has the effect of allowing the DG customer to
resell the banked energy at a MW level much greater than was
ever put into the system by the DG facility. The vagueness of
the rule provision erodes the value of the benefits of the DG to
the utility system. The banking requirement should be revised so
that the banked energy cannot be assigned any capacity value.
This could be accomplished by requiring that all banked energy
be released the following months across all hours of the month
in the form of a credit to the customer’s bill rather than to be
dispatched at the DG customer’s discretion.

In reply comments, EDI indicated that it does not agree with SPS’
assertion that banked energy would create too much value to ex-
porting generators nor that DG has no capacity value. Banking
addresses two issues associated with DG. First, scheduling in
less than one MW increments is prohibited under ERCOT rules.
EDI generates in 1.3 MW increments. EDI would lose that 0.3
MW each hour. Banking allows EDI to schedule in whole MW in-
crements. Second, daily scheduling charges are cost prohibitive
for small DG. The purpose of banking is not to store off-peak en-
ergy and then sell or deliver it as on-peak energy, nor is the pur-
pose of banking to hold on to energy in a rising market and sell
that energy at a premium. Rather, it is to facilitate the delivery of
electricity. DG can meter both on-peak and off-peak power sep-
arately, allowing for scheduling and delivery separately. Landfill
gas generated power does have capacity value and sells at a
premium because of that value. EDI does not agree that DG en-
ergy should be classified as wholesale energy. If PURA rules
prevent DG energy from being sold at retail by a non-utility, then
it will not happen.

In reply comments, TXU disagreed with SPS’s suggestion that
the banking requirement be revised to require banked energy to
be released the following month in the form of a credit to the
customer’s bill. SPS’s proposal does not mitigate the potential
risk of banking to the utility and creates administrative problems
and costs that should be avoided.

As previously discussed, the commission has revised the bank-
ing requirements to allow negotiation of banking agreements that
are revenue neutral. The commission believes the revised bank-
ing requirements provide a superior approach to that suggested
by SPS for handling the needs of DG customers. As discussed

by EDI, scheduling charges are in part driving the need for util-
ities to provide banking services. No change was provided in
response to SPS’ comment.

Subsection (c)(2)

TXU commented that banking is a new concept not part of the
current rule. As proposed, it gives the DG customer unilateral
control over when energy is produced and when energy is de-
livered. This would permit the DG customer to bank low-cost
energy and to direct the utility to disburse high-cost energy. This
potential for gaming by DG customers could cause the utility to
incur unmanageable risks of substantial financial loss. If bank-
ing is required, it should be equitable. The rules of operation
of the bank should ensure that the electric utility is not put at fi-
nancial or operational (i.e., capacity) risk through providing this
service. The electric utility should be allowed to negotiate with
the DG owner to reach agreement on an equitable schedule for
delivery and disbursement of energy. To address these issues,
TXU recommended specific revisions to the proposed definition
of banking.

The commission agrees that banking services should be pro-
vided in a manner that is revenue- neutral for both host control
area, the receiving control area, and the DG customer. The com-
mission has therefore revised the definition of banking as rec-
ommended by TXU with the exception that the commission has
also required that the agreement be acceptable to the DG cus-
tomer. The commission urges utilities to negotiate cooperatively
to avoid agreements that frustrate the DG customer’s business
purpose. The commission will expeditiously consider and rule
on any complaint received from a DG customer concerning alle-
gations of an unfair banking agreement.

Subsection (c)(10)

Small Hydro of Texas, Inc. (SHOT) recommended that the defi-
nition of "on-site distributed generation" in subsection (c)(10) be
revised to delete any requirement that DG be interconnected at
60 kV or lower. A generating facility that otherwise meets the re-
quirements for on-site DG should not be disqualified under the
rule simply because it is interconnected at 60 kV or greater. A
small DG facility should not be barred from the protections af-
forded DG just because it happens to be interconnected to a
utility’s transmission system rather than its distribution facilities.
In many cases, this may be the only economic option available
to the generator because of its location. The legislature gave no
indication that units that otherwise met all of the requirements
should not be treated as DG simply because they were intercon-
nected at the transmission level.

AEP commented in opposition to the comments of SHOT.
SHOT’s request would actually deny to DG owners the benefits
of streamlining and standardizing the interconnection process.
The additional complexity of transmission level interconnections
would thwart the original intent and purpose of §25. and
§25.212. In addition, extending the DG rule to non- distribution
voltages would put it in direct conflict with interconnection
procedures and requirements that have been established for
transmission voltage interconnections by the ERCOT ISO. The
existing DG rules are strengthened by their focused application
of the principles to small units when interconnected with distri-
bution facilities. Removing this limit on the application of the
rules dilutes their strength and undermines the commission’s
purpose in adopting the rules. Should the commission adopt
SHOT’s proposal and raise the ten MW limit, AEP questions
how the commission would differentiate distributed generation
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from other generation in the future. The DG rules should not
be amended to accommodate special wholesale market issues.
Transmission policy in Texas has been formulated without DG
in mind and current transmission pricing does not properly take
into account the existence of DG. The proper course of action
would be to rectify this situation and accommodate DG as
well as small scale generation interconnected at transmission
voltage as appropriate. Should the DG rule be expanded to
encompass facilities that are connected at transmission voltage,
AEP would have additional issues that would have to be covered
that are clearly beyond the scope of this rulemaking.

In its reply comments, TXU recommended that the commission
reject the proposal to allow transmission-level generation to be
treated as DG, a proposal that is inconsistent with the origi-
nal intention of both the legislature and the commission in pro-
moting DG and raises other problems that have not been ad-
dressed or contemplated by these rule amendments. Adoption
of SHOT’s proposal would significantly change the risks and obli-
gations previously contemplated by §25. and §25.212. It would
entail both a modification to the rule and a revision to the commis-
sion-approved Agreement for Interconnection and Parallel Op-
eration of Distributed Generation and an evaluation of whether
other provisions contained in or assumptions underlying current
rules would also have to be altered. Transmission-level genera-
tion invokes different technical interconnection issues and other
questions related to capacity payments and sale to different mar-
kets that were not contemplated by this rulemaking.

The commission agrees with SHOT that a small DG facility
should have access to the protections afforded DG customers
under the DG rule. However, the commission is wary of
extrapolating this rule to small generators which interconnect
at transmission voltage rather than distribution voltage without
further discussion and evaluation of the implications of such
a change in the rule. The commission also notes that utilities
have the flexibility to apply the concepts in this rule to small
generators interconnected at transmission voltage. AEP has
suggested that small generators interconnected at transmission
voltage should be accommodated by utilities as appropriate
on a case-by-case basis. The commission believes that this
may be an appropriate solution to the problem identified by
SHOT in the short term and until utility abuses are identified
by the commission. Therefore, the commission declines to
adopt SHOT’s recommendation at this time. However, the
commission expects as a matter of policy that the utilities will
apply the same principles and practices to DG interconnecting
at transmission as at distribution. The commission will monitor
utility treatment of DG interconnection at transmission levels as
well as at distribution and may address this issue in the future,
if it identifies a need to specifically accord small generators
interconnected at transmission voltage regulatory protections
currently afforded to DG customers.

Subsection (d)(1)

TXU commented that there will be no need for banking service
after June 1, 2001, when ERCOT will transition to a single control
area. If banking service were to continue after ERCOT is oper-
ated as a single control area, it would cause uninstructed devi-
ation in a qualified scheduling entity’s (QSE’s) schedule which
may result in additional cost to the DG customer. TXU therefore
recommended that subsection (d)(2) be revised to require bank-
ing service until only June 1, 2001.

TXU proposed a five to thirty day banking period, which would
effectively reduce the banking period to five days. The rule an-
ticipated a monthly banking period. Adding the words "at cus-
tomer’s direction" after the five to thirty-day language would be
acceptable. Additionally, any prearranged schedule should at-
tempt to keep the host utility, the delivering utility, and the cus-
tomer neutral with respect to the market, not just the host utility.
EDI responded that it would prefer to see the date in terms of
service remain at December 31, 2001.

AEP and TXU suggested modifications to address the finan-
cial and operational risks associated with the commission’s pro-
posed amendments and to create a banking system that does
not shift the financial and operational risks to the distribution util-
ity.

The commission agrees that the rule should not require utilities
to provide banking services after ERCOT begins to operate the
transmission system as a single control area for the reasons
raised by TXU. Therefore, the rule has been revised to require
that banking service be provided only until the ERCOT ISO be-
gins to operate ERCOT as a single control area. Thereafter, indi-
vidual agreements negotiated between DG customers and QSEs
should replace the need for banking services. As to EDI’s com-
ments regarding the definition of banking, the commission un-
derstands EDI’s concerns about imposition of undue scheduling
fees on the DG customer. One of the purposes of the required
banking arrangement is to establish reasonable scheduling fees
that can be imposed against a DG customer moving only a small
amount of generation on the grid. Under the definition proposed
by TXU and adopted by the commission, the utility and DG cus-
tomer will be able to negotiate a banking agreement that serves
their needs and imposes reasonable scheduling fees. The com-
mission encourages DG customers which have difficulty negoti-
ating appropriate banking arrangements with utilities to file com-
plaints with the commission for rapid resolution.

Subsection (d)(2)

AEP commented that it believes that the commission intends
subsection (d)(2) and (5) to further the commission’s policy that
load pays. AEP is concerned, however, that the utility itself will be
considered the load and will be forced to pay or absorb the distri-
bution line charges and transmission charges. AEP is not aware
of any provision of PURA that requires the utility to purchase en-
ergy from exporting customers or any provision that requires the
utility to absorb all distribution and transmission charges asso-
ciated with the exporting customer’s use of the distribution and
transmission system.

EDI replied to AEP’s comments indicating disagreement with
AEP’s suggestion that the exporting customer should pay dis-
tribution and transmission line charges. The physical power that
a DG puts into the system stays at the distribution level. This re-
sults in a savings to the host utility that otherwise would have to
deliver by transmission and distribution lines to supply the feeder
that the DG is supplying.

The commission believes that AEP’s concerns are misplaced.
The commission anticipates that a DG customer will not move
energy onto the grid unless it has a buyer for that energy. With-
out a designated buyer, the DG customer will not get paid for
its energy. Nothing in commission rules suggests that the util-
ity becomes the DG customer’s designated buyer by default. In
response to EDI’s comments, the commission notes that the pro-
visions of the rule concerning assessment of transmission and
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distribution charges are consistent with the commission’s policy
that load pays for delivery service.

Subsection (d)(3)

EGSI objected to the provisions of subsection (d)(3) prohibiting
assessment of the costs of operating and maintaining the utility’s
interconnection equipment against the DG customer. O&M costs
must be collected for facilities installed and used for the purpose
of delivering, metering, and monitoring power from the DG to the
system. Those facilities installed solely to accommodate the DG
would not be already covered by tariffs for delivery of power to
all customers. O&M costs should be born by either the export-
ing DG customer or the entity receiving the energy. Otherwise,
the DG customer will enjoy a direct subsidization paid by other
system users.

The commission disagrees with this comment. As discussed
previously, DG provides a benefit to the entire system. There-
fore, any additional costs of interconnecting DG will ultimately
be more than offset by the system benefits associated with DG.
No change was made in response to this comment.

Subsection (d)(4)

TXU commented that the proposed rule language is unclear.
It should be modified to specify that scheduling fees apply to
banked energy at the time the energy is scheduled to be de-
livered from the host control area to the receiving control area.
With this change, the exporting DG would only pay scheduling
fees when the banked energy is actually scheduled to be deliv-
ered to the receiving control area. TXU recommended specific
modifying language.

EDI replied to TXU’s proposed change. If the definition of bank-
ing includes a five-day period, then that is likely to be the banking
period. This rule language is fine if the banking period can be
up to 30 days.

AEP commented in support of TXU’s proposed changes.

The commission generally agrees with TXU. The commission
intended in the original rule to limit scheduling fees to a one-time
charge for disbursement of energy. The commission has revised
the rule accordingly.

Subsection (d)(5)

TXU commented that the proposed rule language should be
changed to clarify the entity being referred to and the charges
being discussed. Specifically, TXU suggested that the phrase
"an exporting generator" be substituted for "a customer for
exporting energy" and "access" be substituted for "line" in
reference to transmission charges.

EDI commented that TXU’s comments appear to be changing
the transmission charges, not clarifying them. EDI preferred to
leave the definition as transmission line charges, unless line and
access mean the same thing in this context.

AEP commented in support of TXU’s proposed changes as they
create a banking system that does not shift the financial and
operational risk to the distribution utility.

The commission agrees with TXU in part. The commission dis-
agrees that the term "an exporting generator" should be substi-
tuted for "customer for exporting energy." Under the rule, inter-
connected DG operators are termed "customers." The provisions
of the rule concerning assessment of charges to customers for
exporting energy are intended to foster the commission’s policy

that load, not the exporting customer, pays for use of the trans-
mission and distribution systems. The commission agrees that
the rule should be clarified to prohibit assessment of either ac-
cess or line charges against the exporting customer.

Subsection (d)(6)

AEP, EGSI, Reliant, and TXU commented that the contract refor-
mation provisions of the proposed rule should be revised to ap-
ply only to those contracts executed after December 21, 1999,
the original effective date of substantive rule §25. and §25.212.
AEP further commented that no contract reformation should be
required unless the DG customer agrees, while EGSI and Re-
liant commented that no contract should be reformed unless
both parties agree. Reliant and TXU commented that the util-
ity and DG customer should have the option to decide not to
reform their contract. AEP further recommended that the con-
tract reformation deadline be within 60 days of adoption of the
rule amendment or within 60 days of the adoption of a com-
mission-approved interconnection agreement form, whichever is
later. In reply comments, AEP commented in favor of TXU’s pro-
posed revisions.

The commission generally disagrees. The commission believes
that every DG customer, including a customer that signed a con-
tract with a utility prior to the initial adoption of this rule, should
have access to the mechanisms accorded under this rule, as
amended. The commission agrees, however, that contract refor-
mation should not be required where both the utility and the DG
customer express a desire to retain their original contract. The
rule has been revised accordingly.

Subsection (d)(7)

AEP sought clarification of the action required of utilities under
this provision. AEP indicated that it assumed the commission
intended that utilities would update their §25. compliance tar-
iffs with banking and scheduling fee information. AEP reminded
the commission that AEP wholesale transactions that include the
banking and scheduling fees must also be filed at FERC.

AEP has properly interpreted this rule. The commission does
not believe that further clarification is needed. No change was
made in response to this comment.

EGSI commented that subsection (d)(7) should allow a 60-day
period for amendment of applicable tariffs. In reply comments,
TXU agreed that a 20-day period for amendment of applicable
tariffs was too short and suggested that 30 days would be more
reasonable.

The commission agrees that the 30-day period recommended by
TXU is reasonable and has changed the rule accordingly.

All comments, including any not specifically referenced herein,
were fully considered by the commission.

This amendment is adopted under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (Vernon 1998, Sup-
plement 2000) (PURA), which provides the Public Utility Com-
mission with the authority to make and enforce rules reasonably
required in the exercise of its powers and jurisdiction; and specif-
ically, PURA §39.101(b), which grant(s) the commission author-
ity to ensure that electric customers have access to on-site dis-
tributed generation and to providers of energy generated by re-
newable energy resources.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002 and §39.101(b).

26 TexReg 102 January 5, 2001 Texas Register



§25.. Interconnection of On-Site Distributed Generation (DG).
(a) Application. Unless the context clearly indicates other-

wise, in this section and §25.212 of this title (relating to Technical
Requirements for Interconnection and Parallel Operation of On-Site
Distributed Generation) the term "electric utility" applies to all elec-
tric utilities as defined in the Public Utility Regulatory Act (PURA)
§31.002 that own and operate a distribution system in Texas. This sec-
tion shall not apply to an electric utility subject to PURA §39.102(c)
until the expiration of the utility’s rate freeze period.

(b) Purpose. The purpose of this section is to clearly state the
terms and conditions that govern the interconnection and parallel op-
eration of on-site distributed generation in order to implement PURA
§39.101(b)(3), which entitles all Texas electric customers to access to
on-site distributed generation, to provide cost savings and reliability
benefits to customers, to establish technical requirements that will pro-
mote the safe and reliable parallel operation of on-site distributed gen-
eration resources, to enhance both the reliability of electric service and
economic efficiency in the production and consumption of electricity,
and to promote the use of distributed resources in order to provide elec-
tric system benefits during periods of capacity constraints. Sales of
power by a distributed generator in the wholesale market are subject
to the provisions of this title relating to open-access comparable trans-
mission service for electric utilities in the Electric Reliability Council
of Texas (ERCOT).

(c) Definitions. The following words and terms when used in
this section and §25.212 of this title shall have the following meanings,
unless the context clearly indicates otherwise:

(1) Application for interconnection and parallel operation
with the utility system or application - The standard form of application
approved by the commission.

(2) Banking - A method of accounting for energy produced
by a customer for export into the distribution system. The host control
area accepts energy from the customer to meet its own energy needs
during afive- to 30-day period, credits this energy to the customer’s ac-
count, and subsequently produces and, in thefive- to 30-day period im-
mediately following acceptance of the energy, disburses the energy ac-
crued under the customer’s account to the receiving control area speci-
fied by the customer. Disbursement of the accrued energy shall follow
a pre-arranged schedule mutually acceptable to the host control area,
the receiving control area, and the DG customer. Such schedule shall
attempt to keep the host control area neutral with respect to the market
value of the energy transferred on behalf of the exporting customer.

(3) Company - An electric utility operating a distribution
system.

(4) Customer - Any entity interconnected to the company’s
utility system for the purpose of receiving or exporting electric power
from or to the company’s utility system.

(5) Facility - An electrical generating installation consist-
ing of one or more on-site distributed generation units. The total ca-
pacity of a facility’s individual on-site distributed generation units may
exceed ten megawatts (MW); however, no more than ten MW of a fa-
cility’s capacity will be interconnected at any point in time at the point
of common coupling under this section.

(6) Interconnection - The physical connection of dis-
tributed generation to the utility system in accordance with the
requirements of this section so that parallel operation can occur.

(7) Interconnection agreement - The standard form of
agreement, which has been approved by the commission. The
interconnection agreement sets forth the contractual conditions under

which a company and a customer agree that one or more facilities may
be interconnected with the company’s utility system.

(8) Inverter-based protective function - A function of an in-
verter system, carried out using hardware and software, that is designed
to prevent unsafe operating conditions from occurring before, during,
and after the interconnection of an inverter-based static power converter
unit with a utility system. For purposes of this definition, unsafe oper-
ating conditions are conditions that, if left uncorrected, would result in
harm to personnel, damage to equipment, unacceptable system insta-
bility or operation outside legally established parameters affecting the
quality of service to other customers connected to the utility system.

(9) Network service - Network service consists of two or
more utility primary distribution feeder sources electrically tied to-
gether on the secondary (or low voltage) side to form one power source
for one or more customers. The service is designed to maintain service
to the customers even after the loss of one of these primary distribution
feeder sources.

(10) On-site distributed generation (or distributed genera-
tion) - An electrical generating facility located at a customer’s point of
delivery (point of common coupling) of ten megawatts (MW) or less
and connected at a voltage less than 60 kilovolts (kV) which may be
connected in parallel operation to the utility system.

(11) Parallel operation - The operation of on-site dis-
tributed generation by a customer while the customer is connected to
the company’s utility system.

(12) Point of common coupling - The point where the
electrical conductors of the company utility system are connected to
the customer’s conductors and where any transfer of electric power
between the customer and the utility system takes place, such as
switchgear near the meter.

(13) Pre-certified equipment - A specific generating and
protective equipment system or systems that have been certified as
meeting the applicable parts of this section relating to safety and re-
liability by an entity approved by the commission.

(14) Pre-interconnection study - A study or studies that
may be undertaken by a company in response to its receipt of a
completed application for interconnection and parallel operation with
the utility system. Pre-interconnection studies may include, but are
not limited to, service studies, coordination studies and utility system
impact studies.

(15) Stabilized - A company utility system is considered
stabilized when, following a disturbance, the system returns to the nor-
mal range of voltage and frequency for a duration of two minutes or a
shorter time as mutually agreed to by the company and customer.

(16) Tariff for interconnection and parallel operation of dis-
tributed generation - The commission-approved tariff for interconnec-
tion and parallel operation of distributed generation including the ap-
plication for interconnection and parallel operation of DG and pre-in-
terconnection study fee schedule.

(17) Unit - A power generator.

(18) Utility system - A company’s distribution system be-
low 60 kV to which the generation equipment is interconnected.

(d) Terms of Service.

(1) Banking. A company operating in ERCOT shall make
banking services available to any customer upon the customer’s re-
quest. This obligation continues until the ERCOT Independent System
Operator begins operating ERCOT as a single control area.

ADOPTED RULES January 5, 2001 26 TexReg 103



(2) Distribution line charge. No distribution line charge
shall be assessed to a customer for exporting energy to the utility sys-
tem.

(3) Interconnection operations and maintenance costs. No
charge for operation and maintenance of a utility system’s facilities
shall be assessed against a customer for exporting energy to the utility
system.

(4) Scheduling fees. A one-time scheduling fee for each
banking period may be assessed for the disbursement of banked energy.
No other scheduling fees may be assessed against an exporting DG
customer.

(5) Transmission charges. No transmission charges shall
be assessed to a customer for exporting energy. For purposes of this
paragraph, the term transmission charges means transmission access
and line charges, transformation charges, and transmission line loss
charges.

(6) Contract reformation. All interconnection contracts
shall be conformed to meet the requirements of this section within 60
days of adoption.

(7) Tariffs. No later than 30 days after the effective date of
this section as amended, each electric utility shall file a tariff or tariffs
for interconnection and parallel operation of distributed generation, in-
cluding tariffs for banking and scheduling fees, in conformance with
the provisions of this section. This provision does not require a util-
ity that filed an interconnection study fee tariff prior to the effective
date of this rule as amended to refile such tariff. The utility may file a
new tariff or a modification of an existing tariff. Such tariffs shall en-
sure that back-up, supplemental, and maintenance power is available to
all customers and customer classes that desire such service until Jan-
uary 1, 2002. Any modifications of existing tariffs or offerings of new
tariffs relating to this subsection shall be consistent with the commis-
sion-approved form. Concurrent with the tariff filing in this section,
each utility shall submit:

(A) a schedule detailing the charges of interconnection
studies and all supporting cost data for the charges;

(B) a standard application for interconnection and par-
allel operation of distributed generation; and

(C) the interconnection agreement approved by the
commission.

(e) Disconnection and reconnection. A utility may disconnect
a distributed generation unit from the utility system under the following
conditions:

(1) Expiration or termination of interconnection agree-
ment. The interconnection agreement specifies the effective term
and termination rights of company and customer. Upon expiration
or termination of the interconnection agreement with a customer, in
accordance with the terms of the agreement, the utility may disconnect
customer’s facilities.

(2) Non-compliance with the technical requirements spec-
ified in §25.212 of this title. A utility may disconnect a distributed
generation facility if the facility is not in compliance with the techni-
cal requirements specified in §25.212 of this title. Within two business
days from the time the customer notifies the utility that the facility has
been restored to compliance with the technical requirements of §25.212
of this title, the utility shall have an inspector verify such compliance.
Upon such verification, the customer in coordination with the utility
may reconnect the facility.

(3) System emergency. A utility may temporarily discon-
nect a customer’s facility without prior written notice in cases where
continued interconnection will endanger persons or property. During
the forced outage of a utility system, the utility shall have the right to
temporarily disconnect a customer’s facility to make immediate repairs
on the utility’s system. When possible, the utility shall provide the cus-
tomer with reasonable notice and reconnect the customer as quickly as
reasonably practical.

(4) Routine maintenance, repairs, and modifications. A
utility may disconnect a customer or a customer’s facility with seven
business days prior written notice of a service interruption for routine
maintenance, repairs, and utility system modifications. The utility shall
reconnect the customer as quickly as reasonably possible following any
such service interruption.

(5) Lack of approved application and interconnection
agreement. In order to interconnect distributed generation to a utility
system, a customer must first submit to the utility an application for
interconnection and parallel operation with the utility system and
execute an interconnection agreement on the forms prescribed by the
commission. The utility may refuse to connect or may disconnect
the customer’s facility if such application has not been received and
approved.

(f) Incremental demand charges. During the term of an inter-
connection agreement a utility may require that a customer disconnect
its distributed generation unit and/or take it off- line as a result of utility
system conditions described in subsection (e)(3) and (4) of this section.
Incremental demand charges arising from disconnecting the distributed
generator as directed by company during such periods shall not be as-
sessed by company to the customer. After January 1, 2002, the distri-
bution utility shall not be responsible for the provision of generation
services or their related charges.

(g) Pre-interconnection studies for non-network interconnec-
tion of distributed generation. A utility may conduct a service study,
coordination study or utility system impact study prior to interconnec-
tion of a distributed generation facility. In instances where such studies
are deemed necessary, the scope of such studies shall be based on the
characteristics of the particular distributed generation facility to be in-
terconnected and the utility’s system at the specific proposed location.
By agreement between the utility and its customer, studies related to
interconnection of DG on the customer’s premise may be conducted
by a qualified third party.

(1) Distributed generation facilities for which no pre-inter-
connection study fees may be charged. A utility may not charge a cus-
tomer a fee to conduct a pre- interconnection study for pre-certified
distributed generation units up to 500 kW that export not more than
15% of the total load on a single radial feeder and contribute not more
than 25% of the maximum potential short circuit current on a single
radial feeder.

(2) Distributed generation facilities for which pre-intercon-
nection study fees may be charged. Prior to the interconnection of a dis-
tributed generation facility not described in paragraph (1) of this sub-
section, a utility may charge a customer a fee to offset its costs incurred
in the conduct of a pre-interconnection study. In those instances where
a utility conducts an interconnection study the following shall apply:

(A) The conduct of such pre-interconnection study shall
take no more than four weeks;

(B) A utility shall prepare written reports of the study
findings and make them available to the customer;
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(C) The study shall consider both the costs incurred and
the benefits realized as a result of the interconnection of distributed
generation to the company’s utility system; and

(D) The customer shall receive an estimate of the study
cost before the utility initiates the study.

(h) Network interconnection of distributed generation. Cer-
tain aspects of secondary network systems create technical difficulties
that may make interconnection more costly to implement. In instances
where customers request interconnection to a secondary network sys-
tem, the utility and the customer shall use best reasonable efforts to
complete the interconnection and the utility shall utilize the following
guidelines:

(1) A utility shall approve applications for distributed gen-
eration facilities that use inverter-based protective functions unless total
distributed generation (including the new facility) on affected feeders
represents more than 25% of the total load of the secondary network
under consideration.

(2) A utility shall approve applications for other on-site
generation facilities whose total generation is less than the local cus-
tomer’s load unless total distributed generation (including the new fa-
cility) on affected feeders represents more than 25% of the total load
of the secondary network under consideration.

(3) A utility may postpone processing an application for an
individual distributed generation facility under this section if the total
existing distributed generation on the targeted feeder represents more
than 25% of the total load of the secondary network under considera-
tion. If that is the case, the utility should conduct interconnection and
network studies to determine whether, and in what amount, additional
distributed generation facilities can be safely added to the feeder or ac-
commodated in some other fashion. These studies should be completed
within six weeks, and application processing should then resume.

(4) A utility may reject applications for a distributed gen-
eration facility under this section if the utility can demonstrate specific
reliability or safety reasons why the distributed generation should not
be interconnected at the requested site. However, in such cases the util-
ity shall work with the customer to attempt to resolve such problems to
their mutual satisfaction.

(5) A utility shall make all reasonable efforts to seek meth-
ods to safely and reliably interconnect distributed generation facilities
that will export power. This may include switching service to a radial
feed if practical and if acceptable to the customer.

(i) Pre-Interconnection studies for network interconnection of
distributed generation. Prior to charging a pre-interconnection study
fee for a network interconnection of distributed generation, a utility
shall first advise the customer of the potential problems associated with
interconnection of distributed generation with its network system. For
potential interconnections to network systems there shall be no pre-in-
terconnection study fee assessed for a facility with inverter systems un-
der 20 kW. For all other facilities the utility may charge the customer a
fee to offset its costs incurred in the conduct of the pre- interconnection
study. In those instances where a utility conducts an interconnection
study, the following shall apply:

(1) The conduct of such pre-interconnection studies shall
take no more than four weeks;

(2) A utility shall prepare written reports of the study find-
ings and make them available to the customer;

(3) The studies shall consider both the costs incurred and
the benefits realized as a result of the interconnection of distributed
generation to the utility’s system; and

(4) The customer shall receive an estimate of the study cost
before the utility initiates the study.

(j) Communications concerning proposed distributed genera-
tion projects. In the course of processing applications for interconnec-
tion and parallel operation and in the conduct of pre-interconnection
studies, customers shall provide the utility detailed information con-
cerning proposed distributed generation facilities. Such communica-
tions concerning the nature of proposed distributed generation facili-
ties shall be made subject to the terms of §25.84 of this title (Relating
to Annual Reporting of Affiliate Transactions for Electric Utilities),
§25.272 of this title (Relating to Code of Conduct for Electric Utilities
and their Affiliates), and §25.273 (Relating to Contracts between Elec-
tric Utilities and their Competitive Affiliates). A utility and its affili-
ates shall not use such knowledge of proposed distributed generation
projects submitted to it for interconnection or study to prepare com-
peting proposals to the customer that offer either discounted rates in
return for not installing the distributed generation, or offer competing
distributed generation projects.

(k) Equipment pre-certification.

(1) Entities performing pre-certification. The commission
may approve one or more entities that shall pre-certify equipment as
defined pursuant to this section.

(2) Standards for entities performing pre-certification.
Testing organizations and/or facilities capable of analyzing the
function, control, and protective systems of distributed generation
units may request to be certified as testing organizations.

(3) Effect of pre-certification. Distributed generation units
which are certified to be in compliance by an approved testing facility
or organization as described in this subsection shall be installed on a
company utility system in accordance with an approved interconnec-
tion control and protection scheme without further review of their de-
sign by the utility.

(l) Designation of utility contact persons for matters relating
to distributed generation interconnection.

(1) Each electric utility shall designate a person or persons
who will serve as the utility’s contact for all matters related to dis-
tributed generation interconnection.

(2) Each electric utility shall identify to the commission its
distributed generation contact person.

(3) Each electric utility shall provide convenient access
through its internet web site to the names, telephone numbers, mailing
addresses and electronic mail addresses for its distributed generation
contact person.

(m) Time periods for processing applications for interconnec-
tion with the utility system. In order to apply for interconnection the
customer shall provide the utility a completed application for intercon-
nection and parallel operation with the utility system. The intercon-
nection of distributed generation to the utility system shall take place
within the following schedule:

(1) For a facility with pre-certified equipment, interconnec-
tion shall take place within four weeks of the utility’s receipt of a com-
pleted interconnection application.

(2) For other facilities, interconnection shall take place
within six weeks of the utility’s receipt of a completed application.

(3) If interconnection of a particular facility will require
substantial capital upgrades to the utility system, the company shall
provide the customer an estimate of the schedule and customer’s cost
for the upgrade. If the customer desires to proceed with the upgrade, the
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customer and the company will enter into a contract for the completion
of the upgrade. The interconnection shall take place no later than two
weeks following the completion of such upgrades. The utility shall
employ best reasonable efforts to complete such system upgrades in
the shortest time reasonably practical.

(4) A utility shall use best reasonable efforts to interconnect
facilities within the time frames described in this subsection. If in a
particular instance, a utility determines that it can not interconnect a
facility within the time frames stated in this subsection, it will notify the
applicant in writing of that fact. The notification will identify the reason
or reasons interconnection could not be performed in accordance with
the schedule and provide an estimated date for interconnection.

(5) All applications for interconnection and parallel oper-
ation of distributed generation shall be processed by the utility in a
non-discriminatory manner. Applications will be processed in the or-
der that they are received. It is recognized that certain applications may
require minor modifications while they are being reviewed by the util-
ity. Such minor modifications to a pending application shall not require
that it be considered incomplete and treated as a new or separate appli-
cation.

(n) Reporting requirements. Each electric utility shall main-
tain records concerning applications received for interconnection and
parallel operation of distributed generation. Such records will include
the date each application is received, documents generated in the course
of processing each application, correspondence regarding each applica-
tion, and the final disposition of each application. By March 30 of each
year, every electric utility shall file with the commission a distributed
generation interconnection report for the preceding calendar year that
identifies each distributed generation facility interconnected with the
utility’s distribution system. The report shall list the new distributed
generation facilities interconnected with the system since the previous
year’ report, any distributed generation facilities no longer intercon-
nected with the utility’s system since the previous report, the capacity
of each facility, and the feeder or other point on the company’s utility
system where the facility is connected. The annual report shall also
identify all applications for interconnection received during the previ-
ous one-year period, and the disposition of such applications.

(o) Interconnection disputes. Complaints relating to intercon-
nection disputes under this section shall be handled in an expeditious
manner pursuant to §22.242 (relating to Complaints). In instances
where informal dispute resolution is sought, complaints shall be pre-
sented to the Electric Division. The Electric Division shall attempt to
informally resolve complaints within 20 business days of the date of
receipt of the complaint. Unresolved complaints shall be presented to
the commission at the next available open meeting.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 19,

2000.

TRD-200008839
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: January 8, 2001
Proposal publication date: October 6, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦

SUBCHAPTER Q. SYSTEM BENEFIT FUND
16 TAC §§25.451, 25.453, 25.454, 25.457

The Public Utility Commission of Texas (commission) adopts new
§25.451, relating to the Administration of the System Benefit Ac-
count; §25.453, relating to the Targeted Energy Efficiency Pro-
grams; §25.454, relating to the Rate Reduction Program; and
§25.457, relating to the Implementation of the System Benefit
Fee by the Municipally Owned Utilities and Electric Cooperatives
with changes to the proposed text as published in the September
15, 2000 Texas Register (25 TexReg 9145). The rules are nec-
essary to implement provisions of the Public Utility Regulatory
Act (PURA) §39.901 and §39.903, relating to the System Ben-
efit Fund (SBF). Section 25.451 establishes administrative re-
quirements for the setting, collecting, billing, and reporting of the
system benefit fee, and reimbursement of the low-income dis-
count. Section 25.453 defines the criteria for energy efficiency
programs, administered by the Texas Department of Housing
and Community Affairs, that can be funded with the system ben-
efit fee. Section 25.454 establishes requirements for a rate re-
duction program for qualifying low-income customers and out-
lines enrollment options for those customers. Section 25.457
establishes the system benefit fee collection and reimbursement
process for the municipally owned utilities and electric coopera-
tives. These new sections were adopted under Project Number
22429.

A public hearing on the proposed sections was held at commis-
sion offices on October 23, 2000, at 9:30 a.m. Representatives
from TXU Electric Company (TXU); Reliant Energy Inc. (Re-
liant); American Electric Power Company, Inc. (AEP); Electric
Reliability Council of Texas (ERCOT); Texas Association of Com-
munity Action Agencies, Inc. (TACAA); Texas Ratepayers’ Or-
ganization to Save Energy (Texas ROSE); Entergy Texas (EGSI);
Texas Department of Housing and Community Affairs (TDHCA);
and Texas Industrial Energy Consumers (TIEC) attended the
hearing and provided comments. To the extent that these com-
ments differ from the submitted written comments, such com-
ments are summarized herein.

The commission received comments on the proposed new sec-
tions from American Electric Power Company, Inc. (AEP ED);
American Electric Power Energy Services (AEP Energy Ser-
vices); Entergy Texas Distribution Company (EGSI-D); Reliant;
San Antonio City Public Service (San Antonio); Southwestern
Public Service Company (SPS); Texas Electric Cooperatives
(TEC); TIEC; Texas Legal Services, Texas ROSE, American
Association of Retired Persons (AARP), Consumers Union
Southwest Regional Office, and Public Citizen Texas Office
(jointly referred to as Consumer Commenters); Community
Services, Inc.; TACAA; Panhandle Community Services (PCS);
TDHCA; El Paso Electric (EPE); Texas New Mexico Power
Company (TNMP-Retail); Texas New Mexico Power Company
(TNMP-TDU); and TXU.

In the preamble to the proposed rule, the commission posed the
following questions:

Question No. 1: The system benefit fund fee funds four pro-
grams pursuant to PURA §39.903(e). The statute does not spec-
ify the order in which these programs shall be funded. Should a
funding priorities order be established?

AEP Energy Services, Consumer Commenters, TNMP-TDU,
TNMP-Retail, and TDHCA stated that a funding priority should
not be established. AEP Energy Services, TNMP-TDU, and
TNMP-Retail stated that Subchapter Z of PURA contains no
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mention of funding priorities and developing such priorities may
be outside the commission’s authority. Consumer Commenters
and TDHCA argued the wording of Senate Bill 7 (SB7), 76th
Legislature, Regular Session, indicates an intent by the framers
to fund all four allowable activities. Consumer Commenters
stressed that all activities are equally important and should
be fully funded as reflected by the allowance for an enhanced
funding level--up to $0.65 per megawatt hours (MWh)--and the
mandates of Senate Bill 86 (SB86), 76th Legislature, Regular
Session.

TXU stated that all beneficiaries of the system benefit fund (SBF)
are important and should be supported by the fund, but that the
fund should be carefully monitored to ensure that it remains vi-
able and stable. TXU argued that the retail electric providers
(REPs) should not be required to offer the discount when the
risk of a deficit in the SBF would not allow a full reimbursement,
and REPs should be allowed to discontinue the discount when
no funds are available in the SBF. TXU offered language to that
effect. SPS stated that it had no position regarding the order
in which programs should be funded, but stated that the tar-
geted energy efficiency programs should be funded at least at
a level that complies with the United States Department of En-
ergy Weatherization Assistance for Low Income Persons (U.S.
DOE WAFLIP) cost-sharing requirements so as not to place the
state at the risk of losing federal funds.

Reliant and TIEC stated that the commission should establish a
funding priority for the use of the money under the SBF. Reliant
stated that, particularly in the early years, when the school fund-
ing loss mechanism is in effect, even $0.65 per MWh may not be
sufficient to cover all activities, and that, absent a legislative di-
rective, the commission should timely tailor the lower priority pro-
grams to match available funds. TIEC argued that absent some
priority order that separates the low-income discount programs,
high revenue requirements for the school funding loss program
and targeted energy efficiency programs will cause a revenue
shortfall for the low income discount program, and will raise the
cap to $0.65 per MWh. TIEC further argued that the $0.65 fee
cap was not intended to make up for the other programs’ poten-
tially higher revenue requirements.

TIEC, in reply comments, disagreed with the assertion that the
commission does not have the authority to establish funding pri-
orities and claimed that the Consumer Commenters’ reliance on
PURA §17.004(a)(11) is misplaced because the provision only
established the right to access programs, and not to set new
funding levels. TIEC reiterated that a funding order is necessary
to address the potential problem of under-collection.

AEP Energy Services, in reply comments, agreed with TXU that
the SBF rule should not require REPs to offer the low-income
discount if no funds are available for reimbursement to the
REPs. AEP Energy Services further argued that if this were not
the case, PURA §39.903(d) would not direct the commission to
report to the Joint Electric Restructuring Legislative Oversight
Committee if the SBF is insufficient to fund the purposes set out
in the statute.

The commission takes note of the fact that while the statute lists
four separate programs to be funded by the SBF, it does not es-
tablish a funding priorities order. The one potential clarification
is provided through the commission’s ability to raise the fee cap
to $0.65 if the amounts generated by the fee are not sufficient to
cover the low income discount program. The commission agrees
with TIEC that PURA §17.004(a)(11) provides for access to ser-
vices, but says nothing about funding levels. Since no provision

in the statute sets out priorities for the SBF, the commission finds
that a funding priorities order is not a timely issue to be resolved
in this rulemaking, and thus will not address this issue here. The
commission does, however, agree with those commenters who
stressed the need to ensure that the fund remain viable and sta-
ble. To achieve this goal, the commission will have to rely on
accurate estimates for the fund revenues and expenditures, and
closely monitor the fund’s cashflow to insure that revenues do
not exceed costs. At this time, it is reasonable to believe that
the fee will generate revenues adequate to cover all programs.
Should the amount of revenues in the fund not be sufficient to
cover all programs, the commission has the ability to revise the
fee at any time during the year to make up for any potential short-
falls. In addition, the commission has the responsibility pursuant
to PURA §39.903(d) to report to the electric utility restructuring
legislative oversight committee if the system benefit fee is insuf-
ficient to fund all programs. For these reasons, the commission
declines to make the change requested by AEP Energy Services
and TXU that would expressly allow the REPs to stop providing
the low-income discount if there is a risk of a shortfall in the fund.

Question No. 2: The pilot project for the competitive electric
market in Texas will start June 1, 2001. Should this pilot program
include a low-income customer discount program? If so, what
would be the best way to implement such a program?

Consumer Commenters, TDHCA, and Reliant stated that the
low-income discount program should be included in the pilot
project. Consumer Commenters stated that the system benefit
programs must be available for eligible low-income pilot project
participants, who represent 20% of residential customers, to test
the market in the same manner in which full customer choice
will be offered beginning January 1, 2002. TDHCA stated that it
is necessary to test a variety of enrollment techniques, including
automatic enrollment through the Texas Department of Human
Services (TDHS) programs and enrollment via the TDHCA
Comprehensive Energy Assistance Program at all 51 TDHCA
subgrantees, who cover all 254 Texas counties. Reliant stated
that given the limited resources available, these activities should
be restricted to testing procedures rather than providing benefits
to low-income customers, particularly since PURA §39.903(g)
prohibits utilities from reducing existing programs available to
low-income customers prior to the commencement of customer
choice.

AEP Energy Services, AEP-ED, TNMP-TDU, TNMP-Retail, and
TXU stated that the SBF programs should not be included in
the pilot project. The companies asserted that including the
low income customer discount may cause confusion in the ad-
ministration of low-income programs, particularly since, consis-
tent with Reliant’s comments, PURA §39.903(g) prohibits utilities
from reducing existing programs available to low-income cus-
tomers prior to the commencement of customer choice. Simi-
larly to Reliant, TXU stated that time would be more wisely spent
working to develop fully the necessary components, such as
the Low Income Discount Administrator (LIDA), during the pi-
lot project. AEP-ED further argued that the inclusion of low-in-
come programs in the pilot program would be administratively
burdensome and confusing. AEP-ED reiterated its position in re-
ply comments in response to the position held by the Consumer
Commenters.

TIEC had no position on this issue other than to say that the rule
should be clarified to reflect that any funds raised through the
SBF prior to January 1, 2002, are limited to funds appropriated
for the commission and Office of Public Utility Counsel (OPUC)
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by the legislature. TIEC further stated that any funds collected for
any other purpose should not be recovered from retail customers
through a surcharge or any other means.

There are two low-income programs mandated under PURA
§39.903 to be funded by the SBF. One concerns weatherization
and energy efficiency services; however, pursuant to PURA
§39.903(g), the utilities cannot stop providing these services
until after the onset of customer choice. The other one is the
rate discount program, which is built on the premise of having
a large number of customers enrolled and identified by each
REP in order to provide the monthly discount. The process
of developing the databases and systems necessary to effect
customer enrollment may be lengthy and will require frequent
testing before it can be utilized on a large scale. It is not certain
that such a system will be in place by June 1, 2001, when the
pilot project begins. The commission, therefore, declines to
require that the low-income programs be included in the pilot
project, as requested by the Consumer Commenters. The
commission does, however, agree with Reliant and TXU who
propose to use the period after the start of the pilot project
to test various aspects of the low-income discount program,
including the enrollment procedures. Given this conclusion, it
is not necessary to address TIEC’s comments regarding the
funds raised prior to January 1, 2002; in addition, the recovery
of funds already raised has been adequately addressed in the
commission orders.

Comments on the Text of the Proposal

With regard to §25.451, AEP Energy Services commented that
the rules are burdensome and costly for the REPs, particularly
the reporting requirements. SPS commented that the rules rep-
resent a reasonable compromise by all parties and expressed
support for the rules as published. AEP-ED stated that the gen-
eral framework of the rules is reasonable, but the company is
concerned with a few specifics.

San Antonio suggested that the "retail electric provider" defini-
tion in §25.451(c) is not broad enough to encompass municipally
owned utilities and electric cooperatives (MOUs and Coops) that
have adopted choice and that a new definition of "competitive re-
tailer" should be added to include those MOUs and Coops.

While the commission agrees in principle with San Antonio re-
garding the limited meaning of "retail electric provider," creating
a new definition for "competitive retailer" may prove to be con-
fusing, and existing definitions in commission rules do not fit ex-
actly. The commission will, however, add the words "municipally
owned utility and electric cooperative" in §§25.451, 25.453, and
25.454, wherever the reference to REPs also implies responsi-
bilities for the MOUs and Coops.

With regard to §25.451(c)(1), AEP Energy Services and TNMP-
Retail proposed to change the word "electric" to "retail" as it re-
lates to the definition of a customer.

The commission has made this change; the amended definition
is now in §25.451(c)(5).

With regard to §25.451(c)(7) as proposed, AEP Energy Services
recommended deleting the last sentence in this subsection,
which clarifies how the SBF fee is assessed. In §25.451(d)(3),
the word "retail" should be moved before "electric." TIEC
stated that the commission had previously made a decision
on the allocation of the SBF fee in P.U.C. Substantive Rule
§25.344(h)(2)(F) (relating to Cost Separation Proceedings);

specifically that it be based on the amount of kWh of electric en-
ergy used, "as measured at the meter and adjusted for voltage
level losses." TIEC suggested adding language reflecting this
decision to the definition of SBF fee in proposed §25.451(c)(7).
In its replies, AEP-ED agreed with the language proposed by
TIEC regarding voltage level adjustment based on line loss
factors approved for each customer class.

The commission declines to delete the last sentence in the
proposed §25.451(c)(7), as requested by AEP Energy Services.
While the sentence does repeat the statute, it is necessary
to maintain clarity. The commission also agrees with TIEC’s
proposed language regarding the way energy usage is mea-
sured and has made the corresponding change in the new
§25.451(c)(8). The commission also has made the change in
§25.451(d)(3), relating to moving the word electric before retail.

With regard to §25.451(d)(1) and (d)(3), AEP-ED requested clar-
ification of the system benefit fee determination process, mainly
whether new tariffs would have to be filed whenever the fee is
changed. Consumer Commenters suggested specifying that the
fee setting process would start in July 2001.

The commission finds that a clarification regarding filing of tariffs
whenever the system benefit fee changes is needed and agrees
to add new language requiring filing of annually updated tariff
sheets in §25.451(d)(3). The commission finds that the change
proposed by Consumer Commenters is not necessary.

With regard to §25.451(e)(3)(B), Consumer Commenters
stated that a minimum funding level should be established in
the rule for the targeted energy efficiency programs because
PURA intended that these programs stay at the current level
of funding; local weatherization agencies require a predictable
funding levels; utilities have the option of including targeted
energy efficiency program savings in their plans; and the
commission has provided direction for establishing the funding
level. Consumer Commenters pointed to a summary filed in
Project Number 22979, PUC Proceeding to Monitor Utility
Funding Commitments and Expenditures in Energy Efficiency
and Low-Income Programs, which contains a calculation of
each company’s planned low-income energy efficiency funding
for 2001. Although the funding levels were at 0.12% of projected
2002 revenues, TXU’s and Reliant’s expenditures fell below
that target. Consumer Commenters stated that the imbalance
is the result of electric industry restructuring. Consumer Com-
menters further stated that TXU and Reliant were supposed
to work out their agreements with the low-income intervenors
regarding energy efficiency funding, which were also supported
by customers in the deliberative polls, but after SB7 passed,
the companies delayed consideration of the integrated resource
planning (IRP). Consumer Commenters argued that since the
legislature did not intend for the low-income programs to be
abolished, the SBF rule is the appropriate place to even the
scales and remedy the commission failure to promote funding
of such programs in the two largest service areas. Consumer
Commenters stated that they had asked the commission to
establish a floor of $17 million annually for these programs and
that this standard should carry into the restructured market.
They recommended that the rule be amended to include either
annual funding at the level of 0.12% of total annual unadjusted
gross industry revenue in the preceding year, or a funding level
of $17 million to be adjusted annually based on the consumer
price index or growth in system sales.

Panhandle Community Services (PCS) stated it supports the TD-
HCA weatherization program because it is the only program that
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addresses the problem of high utility bills on a permanent basis.
PCS further stated that it currently has over 420 qualified fam-
ilies on its waiting list for the TDHCA administered weatheriza-
tion services, and that the SBF should provide sufficient funding
of at least $17 million to increase services and meet the needs
of low-income people. EGSI-D stated that it supports uniform
statewide funding for targeted energy efficiency programs at the
level of 0.12% of gross Texas revenues.

In its reply, TXU asserted that contrary to the Consumer
Commenters’ statements regarding the stipulation on funding
for low-income weatherization programs, the only commitment
TXU made was to use its best efforts to extend its then-cur-
rent amount to the TDHCA weatherization program through
December 31, 2001. TXU also stated that it had complied with
that promise and that Consumer Commenters were incorrect to
say that TXU was under a requirement to resolve low income
energy efficiency issues in TXU’s energy efficiency filing.

TXU filed additional comments, after the due date, in support of
the TDHCA’s funding level at the 0.12% of Texas electric utilities’
annual total unadjusted gross revenues, after January 1, 2002.

The commission, in agreement with PCS and Consumer Com-
menters, expresses strong support for low-income energy ef-
ficiency programs and encourages TDHCA to develop a com-
prehensive and cost-effective plan to deliver such services to
those in need. The commission, however, finds that contrary
to Consumer Commenters’ comments, PURA does not contain
language that provides for a specific funding level for the low-in-
come energy efficiency programs. Historically, the amounts util-
ities spent on low income energy efficiency efforts were a matter
to be negotiated between the utilities and the low-income inter-
venors. While some utilities had pledged to spend 0.12% of total
Texas revenues, there were others who had not. The commis-
sion notes that pursuant to this rule, the revenue requirement for
the various programs will be determined annually at the time the
system benefit fee is set, and part of this process will be con-
sideration of a plan that TDHCA is required to file. The funds
requested by TDHCA are also subject to the final appropriation
by the legislature. In addition, the commission must consider
that funding needs of some of the programs covered by SBF are
uncertain at this time and may remain difficult to estimate even
in the future. Because of this uncertainty, the commission must
preserve a level of flexibility when determining SBF revenue re-
quirements. The commission, therefore, declines to set a spe-
cific funding level for any of the programs. It is, however, the
commission’s intention to fund all programs at their requested
levels.

With regard to §25.451(e)(3)(C), AEP Energy Services and
TNMP-Retail stated that the reporting requirements in this
section are misplaced and that the information needed to
develop revenue requirement will be gathered in §25.451(i).
AEP Energy Services suggested including year-to-date totals in
the monthly reports and having the commission staff estimate
the low-income discount reimbursement based on the monthly
reports. AEP Energy Services, TXU, Reliant, and TNMP-Retail
also suggested that providing information through May 2002, by
June 1, 2002, is not possible, and that either the reporting period
or the due date needs to be changed. TXU suggested June 30th
as the deadline. Reliant asked that the deadline be extended
by three months. "Previous" year should be clarified to mean
"calendar" year and not state fiscal year, as recommended by
AEP Energy Services. AEP Energy Services and TNMP-Retail

objected to the inclusion of the aggregate electric energy con-
sumption in kWh for all enrolled low-income customers for the
purposes of determining revenue requirement, and proposed
to delete this requirement. AEP Energy Services, TXU, and
TNMP-Retail also objected to the requirement to provide the
commission with copies of promotional materials about the
discount program and asked that it be deleted. TXU suggested
that the education process should be carried out by the Texas
Department of Human Services because SB7 does not require
the REPs to spend money on customer education and there is
no provision for reimbursement from the fund. Also, a broad
education program may cause too many inquiries from ineligible
people and overwhelm the fund. TXU recommended deleting
§25.451(e)(3)(C)(v). Reliant did not object to the requirement to
provide promotional materials, but wanted to make it clear that
the commission would not be approving such materials. Reliant
also proposed moving this requirement to §25.454(f)(4).

The commission finds that the reporting in proposed
§25.451(e)(3)(C) was required for different reasons than
the reporting in subsection (i); specifically, it was proposed
to help determine revenue requirement for the low-income
discount program. To simplify reporting requirements, the
commission agrees that the several reports can be combined
into one, along the lines of AEP Energy Services’ proposal,
for monthly reporting with year-to-date totals, and has made
the corresponding change. In addition, the commission has
moved the reporting requirement to §25.451(j), relating to reim-
bursement. The reports will be due on the 20th of each month,
starting in January 2002. The commission also has made the
clarifying change by adding the word "calendar" after the word
"previous," as recommended by AEP Energy Services. The
commission finds that aggregate data, provided by the REPs,
municipally owned utilities, or electric cooperatives, regarding
the enrolled low-income customers’ electric energy usage is
necessary for the purposes of creating accurate estimates
of expenditures for the discount program. The commission,
therefore, declines to delete this requirement. The commission
also declines to delete the requirement to provide promotional
materials; however, the commission has made the change
requested by Reliant to clarify that the commission will not be
approving such materials. This requirement has been moved to
new subsection §25.454(f)(4)(E).

TNMP-Retail recommended a change in §25.451(f) by adding
"or retail electric provider" after the words "an electric utility"
because it would be the REPs who would be most concerned
about the impact of the non-bypassable charges on headroom.
AEP-ED asked for a clarification of this subsection, particularly
the provision that allows an electric utility to seek a change to
the commission staff’s estimate of electric sales because it is
not clear why TDUs would be interested in the staff’s estimates.
AEP-ED asserted that REPs would be more concerned about
these estimates. AEP-ED also stated that the reference to the
annual update of generating utility data report should be deleted
and replaced with a requirement for the commission staff to file
an estimate of sales.

In its reply, AEP-ED clarified that it was not suggesting elimina-
tion of the commission staff’s electric sales estimates, but that in
the new world, the staff should not be estimating statewide retail
sales but only those sales subject to the SBF fee.

The commission agrees with AEP-ED that this subsection needs
to be clarified. It seems likely that in the competitive marketplace,
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the commission will no longer publish reports, such as the An-
nual Update of Generating Electric Utility Data. At this time, it
is not clear what type of report, if any, will replace it. The com-
mission, however, will need to know the amount of retail sales of
electricity in the areas initially under competition and, eventually,
other areas as they opt in, in order to set the system benefit fee.
The commission finds that the issue here is not so much who
is concerned about the correct estimates, as who has the most
accurate sales numbers and can provide them. Consequently,
the commission makes the following change to §25.451(f): "The
TDUs, and when applicable, the MOUs and Coops, upon re-
quest by the commission, shall supply an aggregate number of
the amount of electric retail sales in their service areas for the
preceding calendar year, by April 1 of each year. Upon receipt
of such information, the commission will file the aggregated retail
electric sales in the relevant areas, after adjusting for projected
growth."

With regard to §25.451(g), TNMP-TDU and AEP-ED claimed
that giving TDUs five days to forward the payments to the comp-
troller is not enough time and suggested amending the language
to extend the time until the 20th day of the following month. Both
claimed that the companies need time to close their books for the
month before sending payments; and AEP-ED concluded that
any concerns regarding the cashflow should be resolved in the
legislative appropriations process. Reliant acknowledged that
electronic payments could be handled within five business days,
but expressed concern that manual payments may take longer
for the TDUs to process. Reliant suggested amending this sub-
section to specify that TDUs should forward collected fees to the
comptroller by the 15th of the following month.

The commission agrees that forwarding payments every five
days may prove burdensome for the TDUs. Therefore, the
commission has made the change to a once-a-month payment,
with the due date on the 20th day of each month. To forward
system benefit fee payments collected from the REPs, it should
not be necessary for the TDUs to close their books, since this
is a pass-through transaction. The new due date will provide
more than sufficient time for the TDUs to process the system
benefit fee payments from the REPs and forward them to the
Comptroller of Public Accounts. At the same time, the new
due date should not affect the fund’s cashflow or its capacity to
cover full discount reimbursements.

With regard to §25.451(h)(1), San Antonio suggested that this
subsection should also include a reference to the Terms and
Conditions for Retail Distribution Service Provided by MOUs and
Coops (proposed new §25.215). AEP-ED noted a new issue that
arose in the Terms and Conditions of Transmission and Distribu-
tion Utilities’ Retail Distribution Service (new §25.214), relating to
a possibility that a retail customer may avoid the system benefit
fee by switching to new on-site generation. AEP-ED suggested
that such customers should be treated in a way that is consistent
with the way they will be treated for the purposes of stranded cost
collections, as defined in PURA §39.262(k).

In its reply, AEP-ED recognized that because the system benefit
fee is a matter between a TDU and a REP, its initial recommen-
dation to treat those customers who switch to on-site generation
in the same manner as for the purposes of stranded cost col-
lection would not work. Alternatively, AEP-ED proposed that the
commission staff include in its revenue requirement a recogni-
tion of the reduction in MWh attributable to such customers.

The commission agrees with San Antonio’s suggestion re-
garding the reference to the Terms and Conditions for Retail

Distribution Service Provided by MOUs and Coops (§25.215),
since this new rule defines the relationship between the REPs
and the MOUs and Coops, and has made the corresponding
change. As mentioned by AEP-ED, retail customers who switch
to on-site generation may be able to avoid paying the system
benefit fee. However, to the extent that they consume any power,
such as standby, delivered to them by a TDU, the commission
finds that they should be assessed the system benefit fee based
on the amount of actual power consumption. The commission
has added corresponding language in the new §25.451(h)(3).

With regard to §25.451(h)(2), AEP Energy Services and TNMP-
Retail objected to the requirement that the system benefit fee
be accounted for separately in the REPs’ records because the
TDUs bill the REPs for the fee. TIEC recommended adding lan-
guage to clarify that the system benefit fee be based on the kWh
of electric energy used by a customer, as measured at the meter
and adjusted for voltage level losses. Consumer Commenters
suggested that the unbundling of the system benefit fee on a
consumer’s bill should be deferred to Project Number 22255,
Rulemaking Proceeding for Customer Protection Rules for Elec-
tric Restructuring Implementing Senate Bill 7 and Senate Bill 86.

The REPs will receive a monthly bill from the TDUs indicating
the amount of the fee; therefore, the commission finds that there
is no need for further separate accounting of the system benefit
fee. The commission has made the corresponding change. The
commission finds that TIEC’s recommendation has already been
addressed in new §25.451(c)(8). The commission finds that the
issue raised by Consumer Commenters has been adequately
addressed in the customer protection rules.

With regard to §25.451(i), AEP Energy Services, AEP-ED, and
TNMP-Retail stated that the due date for the monthly reports
does not allow enough time to prepare such reports; the due date
should, therefore, be postponed to the second following month;
AEP-ED suggested the 20th of the following month. AEP Energy
Services asserted that there is no reason for expedited reports
and that if a REP wants to be reimbursed earlier, it can always
choose to file sooner. AEP Energy Services suggested replac-
ing "prior" with "reporting." AEP Energy Services, TXU, AEP-ED,
and TNMP-Retail stated that the data in §25.451(i)(1)(A), (B),
(C), and (D) is not necessary, is costly and burdensome, and
should be deleted. The requirement, if kept, should apply to all
REPs. AEP Energy Services asserted that billing and collection
of the SBF fee is a matter between the TDUs and the REPs and
is governed by the provisions in Project Number 22187, Rule-
making to Establish the Terms and Conditions of Transmission
and Distribution Utilities’ Retail Distribution Service. AEP-ED ad-
ditionally stated that the commission needs the following infor-
mation to monitor the SBF collections: total MWh billed in the
reporting month; total amount of system benefit fee billed; total
amount of the system benefit fee collected; adjustments for un-
collectibles from prior months; total fees remitted to the comptrol-
ler; and any other information as determined by the commission
staff, TDUs, and others to be necessary. AEP-ED recommended
revising the subsection as described. TXU suggested revising
§25.451(i)(3) to say that for each REP, information related to the
amount of MWh consumed, the amount of fee billed, and the
amount of fee collected should be included. Reliant commented
that unless §25.451(g)(1) is changed, §25.451(i)(3) could result
in TDUs having to file a report with the commission each busi-
ness day when a remittance is made to the Comptroller; conse-
quently, if subsection (g)(1) is not changed, then subsection (i)(3)
should be rewritten to require a report by the TDUs only once a
month.
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In their replies, AEP-ED and AEP Energy Services stated that
they agree with TXU’s observation regarding billing and collec-
tion of the SBF fee--TDU bills the REP and REP pays the fee
to TDU--consequently, subparagraphs (A)-(D) should be deleted
because REPs will not track the fee by individual customer.

The commission notes that it may be preferable for the REPs
not to have to file any reports; however, reports are necessary
for the purposes of accurate and prompt reimbursement to the
REPs. In addition, the commission will use such reports for
precise estimating, auditing, and fund management purposes.
Therefore, all REPs who serve residential customers must file
one monthly report. The commission finds merit in combining
the reports into one type of report pursuant to §25.451(j), due
monthly and with running year-to-date totals. In addition, the
commission has shifted part of the information, mainly proposed
§25.451(i)(1)(A)-(B), to be reported by the TDUs, and shifted
subparagraphs (C)-(G) to §25.451(j). The commission finds that
the due date on the 20th of the following month should give
REPs enough time to compile the needed information. The com-
mission declines the change suggested by AEP Energy Ser-
vices to replace "reporting" with "prior." The commission does
not agree with the inclusion of "adjustments for uncollectibles"
as suggested by AEP-ED, and emphasizes that the amount of
the system benefit fee paid by the REPs, MOUs, or Coops can-
not be adjusted for uncollectibles. The commission also notes
that with the new fee payment due date, on the 20th day of each
month, Reliant’s concern should be alleviated.

With regard to §25.451(j), TXU commented that while the com-
mission has five working days to prepare an authorization for
reimbursement to the REPs, there is no deadline for the com-
mission to deliver the authorization to the Comptroller. TXU sug-
gested adding the words "deliver to the Comptroller" in the third
sentence of this subsection.

The commission finds that TXU’s proposed change clarifies the
commission’s responsibility, and has made the corresponding
change.

With regard to proposed §25.451(k), TNMP-TDU and Reliant
proposed amending this subsection to allow the utilities to re-
cover the SBF assessment prior to January 1, 2002, through
their annual reports for 2001. TXU suggested that language re-
garding cost recovery through an annual report or, for those utili-
ties that do not have earnings, by petitioning for regulatory relief,
should be added to this subsection.

In its reply, AEP-ED agreed with TXU’s addition to this subsec-
tion regarding the recovery of system benefit fees assessed to
utilities prior to January 1, 2002.

The commission has issued several orders that deal with the
collection of the system benefit fee prior to January 1, 2002.
Each order states the amounts to be collected, the assessment
per utility, the timing of payments, and the recovery method.
The commission finds the utilities’ comments are sufficiently ad-
dressed in each order and that there is no need to restate these
details in the rule, particularly since the period within which they
apply is very limited.

With regard to §25.453, Consumer Commenters indicated that
the proposed section is overly prescriptive and ambiguous. Con-
sumer Commenters and TACAA stated that the TDHCA weath-
erization providers are not utilities or competitive energy service
providers, and that it is not within the commission’s authority to
monitor TDHCA.

The commission strongly supports comprehensive and cost-ef-
fective energy efficiency programs and all efforts that make them
available to people in need. The commission, however, recog-
nizes that funding of targeted energy efficiency programs is sub-
ject to final appropriations by the legislature. In addition, the
commission has no oversight authority over TDHCA and the ad-
ministration of its programs, as that lies with the legislature. The
commission emphasizes that it is the responsibility of TDHCA to
administer its programs in the most cost-effective manner, while
ensuring that all eligible customers receive an equitable share
of services. The commission finds that the rule provides proper
guidelines to ensure quality services to low-income customers,
while maintaining the integrity of the program with minimal over-
sight by the commission. To avoid any potential interpretation
that the commission has authority over TDHCA regarding ad-
ministration of the energy efficiency programs, the commission
has deleted subsection (k) relating to unspent funds, and has
made changes to proposed subsection (h)(2)(F) and (H), and
deleted proposed subparagraphs (C) and (D). The commission,
however, is responsible for the proper administration of the SBF
and is answerable to the legislature in this regard. Therefore, the
commission will make information on targeted energy efficiency
programs available to the legislative oversight committee. The
commission has replaced §25.453(k) regarding unspent funds
with new subsection (k) relating to legislative reports.

Consumer Commenters claimed that PURA is clear in its intent
that existing programs, in particular the piggyback programs,
operated by the TDHCA through the existing weatherization
network, are to continue under the SBF, and that PURA gives
no indication that the programs should operate any differently
than they do today. Consumer Commenters claimed that
these programs have a proven track record in bringing quality
services, reductions in energy consumption, and lower energy
bills to low-income Texans. Consumer Commenters stated that
the rule should recognize the advantages and benefits of the
existing piggyback programs. TDHCA stated that the language
in PURA §39.903 implies that it is to continue the current
program structure of operating utility funds in coordination
with the federally funded weatherization assistance program
under the SBF, with the new obligation to report energy and
demand savings achieved under these programs so that utilities
may count these savings towards the energy efficiency goal
mandated in PURA §39.905. TACAA stated that it generally
supported the comments provided by TDHCA because the
programs are continually monitored to assure that the measures
are cost-effective, properly installed, and that all health and
safety codes are met. TACAA argued that imposing additional
requirements would increase cost and threaten the economics
of the program.

In reply comments, TDHCA stated that many of the TDHCA’s
previous comments were specific to energy efficiency programs
based on the U.S. DOE WAFLIP, and may not be applicable to
programs developed outside of the U.S. DOE WAFLIP network.

PURA §39.903(e) requires that TDHCA administer targeted en-
ergy efficiency programs in coordination with existing weather-
ization programs. The term "coordination" is defined as harmo-
nious functioning of parts for the most effective results. This does
not necessarily require that the SBF funded programs operate in
conjunction with the WAFLIP. The commission does, however,
recognize the value and quality of the existing weatherization
programs. It is for this reason that the rule is structured such that
these programs can continue under the SBF without revision, as

ADOPTED RULES January 5, 2001 26 TexReg 111



reflected in §25.453(e), which states that "programs offered un-
der the system benefit account shall maintain TDHCA’s current
delivery structure and quality standards unless alternative pro-
grams are necessary to meet performance requirements under
this section" and proposed §25.453(h)(2)(F), relating to solici-
tation process. The commission, however, also recognizes the
need for flexibility to allow for alternative programs if the current
delivery mechanism fails to expend all available funding. The
commission finds that the rule provides for the proper structure
to allow for both the continuation of current programs and the
development and implementation of alternative programs when
the need arises.

Consumer Commenters and TACAA claimed that there are too
many references to §25.181, relating to the Energy Efficiency
Goal, in proposed §25.453.

The commission finds only three references in proposed §24.453
to §25.181. References under §24.453(d) and §24.453(h)(4) are
designed to harmonize §24.453 with the provisions in §24.181
that allow electric utilities to count savings achieved under the
SBF towards the legislative mandate of PURA §39.905. The
third reference is found in proposed §25.453(h)(2)(H), and refers
to the customer protection provisions in §25.181(n). The com-
mission recognizes that the customer protection provisions un-
der §25.181(n) do not easily apply to services rendered under
the piggyback program. The commission, however, believes that
low-income customers should enjoy the same level of customer
protections as do residential and small commercial customers
who receive energy efficiency services through §25.181. As the
rule only provides the general requirements for targeted energy
efficiency programs under the SBF, rather than program design,
the commission finds that the rule should encourage TDHCA to
develop customer protection provisions that fit specific program
designs. The commission has revised the language accordingly.

TDHCA requested that whenever the reference of U.S. DOE
WAPFLIP is used that this be corrected to the acronym U.S.
DOE WAFLIP (Weatherization Assistance for Low Income
Persons).

The commission has made the revision.

With regard to §24.453(a), TDHCA and CSI requested that the
wording "...and cost for customers" be deleted from §24.453(a)
for there are factors beyond energy consumption, such as fuel
cost and cost per kWh, that impact the cost of energy, but over
which TDHCA has no control. TACAA emphasized that the goal
of the weatherization program is to reduce energy consumption
and energy costs. In reply comments, TDHCA clarified that one
of the primary goals of its weatherization assistance program is
to reduce energy consumption and energy costs for low-income
customers. TDHCA recommended, therefore, that wording per-
taining to costs to customers be retained, but that these costs be
defined as the cost of energy at the time of measure installation.

The commission recognizes that the cost of energy may increase
due to other factors, such as increases in price of energy on
the wholesale market or a customer choosing a REP who offers
higher rates. However, it is also possible to design energy ef-
ficiency programs that do not reduce energy costs even if other
factors, such as increases in the price of energy, do not come into
play. Energy efficiency providers will not be held responsible for
increases in energy costs due to factors beyond their control, as
long as the program is designed to reduce energy costs at the
time of measure installation. This is implicit in substantive rule
§25.181, and will be implicit in the requirements for programs

funded through the SBF. Adopting the language proposed by TD-
HCA would in effect eliminate this implicit requirement, because
it does not include this clarification. The commission therefore
declines to make the proposed revision.

With regard to §25.453(d), TXU, at the request of staff during
the public hearing, provided further comments as to the struc-
ture, under which savings should be reported under §25.453(d)
so that they may count towards the requirements of §25.181.
TXU recommended that TDHCA (1) include an estimate of the
amount of the savings that will be produced in each utility’s ser-
vice area in its annual low-income energy efficiency plan re-
quired under §25.453(h); and (2) include the amount of sav-
ings actually achieved in each utility’s service area in its an-
nual energy efficiency report required under §25.453(j). TXU
offered draft language to this effect to be incorporated into the
rule. AEP-ED agreed with TXU that the rule should establish a
procedure for requiring TDHCA to report to the TDUs the amount
of deemed savings achieved in the TDUs’ respective service ar-
eas. Consumer Commenters, in their reply comments, stated
that meeting the energy efficiency goal is solely the responsibility
of the TDU, and it is the TDU’s choice to have savings achieved
in the SBF-funded targeted energy efficiency programs count to-
wards the TDU’s energy efficiency goal. Consumer Commenters
disagreed with TXU and AEP-ED that the rule should define a
mechanism for how and when TDHCA will provide the utilities
with information regarding projected and achieved savings.

TDUs have the sole responsibility to achieve the demand sav-
ing goals set out in PURA §39.905. However, §25.181, relat-
ing to the Energy Efficiency Goal, does allow the TDUs to count
demand savings achieved under targeted energy efficiency pro-
grams funded through the SBF. For planning and budgeting pur-
poses, the TDUs must be able to project the savings achieved
under the SBF in their Energy Efficiency Plans and be able to
report actual demand savings in the Annual Energy Efficiency
Report as required under §25.181. The language proposed by
TXU does not require that TDHCA report to the TDUs. It re-
quires that TDHCA report the information to the commission in a
format that allows the utilities to use the information for the pur-
poses outlined in §25.181. The commission, therefore, adopts
the language as proposed by TXU. The commission has added
new subparagraph §25.453(h)(2)(A)(v) and has revised the lan-
guage in §25.453(j)(1).

With regard to §25.453(g), Entergy-D stated that it supported a
seamless transition between the current utility-funded programs
and the programs supported by the SBF, and that in order to
do so adequate funding levels must be maintained to protect lo-
cal providers against payment delays. Consumer Commenters
agreed with Entergy-D, but recommended that the language be
clarified to require that transition agreements be completed and
signed by June 1, 2001.

The commission finds that the rule should provide for a schedule
by which transition agreements are to be completed to ensure
a seamless transition of the programs from the current direct
utility funding mechanism to the SBF funding mechanism. The
commission has revised the rule accordingly.

With regard to §25.453(h), TDHCA requested that the wording in
§25.453(h) referencing the "low-income energy efficiency plan"
be changed to read "operational plan for low-income energy effi-
ciency program" because an energy efficiency plan relates to an
electric utility, not to a state agency.
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The commission finds that TDHCA’s interpretation of the refer-
ence to energy efficiency plan is overly restrictive. The current
wording in the rule allows TDHCA to operate multiple programs
under one plan if needed. The commission therefore declines to
make the revision.

With regard to §25.453(h)(2), TDHCA requested that the
wording referring to the "legislative mandate and" be struck from
§25.453(h)(2), for the mandate refers to an electric utility, not
a state agency. CSI commented that the legislative mandate
should be specified because it may be open to interpretation.

The legislative mandate referred to in the rule does not refer to a
utility but to the mandate of PURA §39.903(e). However, in order
to avoid any potential confusion, the commission will adopt the
recommendation by CSI and specify the proper citation. The rule
has been revised accordingly.

With regard to §25.453(h)(2)(A), CSI suggested a change in
wording that, according to CSI, would eliminate the interpreta-
tion that these requirements are placed on individual contracts,
rather than for all programs.

Section §25.453(h)(2)(A) clearly refers only to programs. The
commission, therefore, finds a revision unnecessary.

With regard to §25.453(h)(2)(E), TDHCA requested that the word
"costs" be added after the word "outreach" because outreach
costs are a separate and in addition to the administrative costs.

The commission finds that outreach activities are an administra-
tive function, and that it is not appropriate to allocate additional
funds for this purpose outside the administrative cap. The com-
mission therefore declines to make the revision. However, the
commission has deleted subparagraphs (C) and (D) as they are
duplicative of subparagraph (E) and may create the impression
that outreach and technical assistance are functions separate
from administrative functions.

With regard to proposed §25.453(h)(2)(F), TDHCA requested
that the first sentence be struck and replaced with "A statement
of the TDHCA process used to identify new energy efficiency
service providers" because TDHCA has a solicitation process in
place that complies with state law and U.S. DOE requirements.

The commission finds that the current language will allow TD-
HCA to use its current solicitation process as one method to
select providers. The commission finds that it is not appropri-
ate to restrict TDHCA’s solicitation process for programs funded
through the SBF to only one approved by U.S. DOE. The com-
mission, therefore, declines to make the revision.

With regard to proposed §25.453(h)(2)(G), TDHCA requested
that any reference to a public participation process be struck be-
cause TDHCA has policies in place that comply with state and
federal law.

The current language merely requires that TDHCA describe its
public participation process. Prescribing a specific public partic-
ipation process in a rule applicable to programs funded through
the SBF would be too restrictive. The commission, therefore, de-
clines to make the proposed change.

With regard to proposed §25.453(h)(2)(H), TDHCA requested
that all wording regarding grievance procedures be struck be-
cause TDHCA has a U.S. DOE-approved grievance procedure
in place. CSI suggested changing the wording from complaint to
grievance in the second sentence, that clauses (i) though (iii) be

deleted, and that TDHCA’s existing procedures should be ref-
erenced. In reply comments, TDHCA requested that the word-
ing be changed to reflect that all contracts shall include the U.S.
DOE-approved or similar grievance procedure.

As discussed, the rule has been revised to reflect language that
encourages TDHCA to have a grievance procedure in place for
customers and energy efficiency providers. Prescribing a spe-
cific grievance procedure in a rule applicable to programs funded
through the SBF would be too restrictive. The commission there-
fore declines to make the proposed changes.

With regard to proposed §25.453(h)(3), CSI commented that the
rule should be clarified to reflect that not all programs which are
coordinated with weatherization program are subject to TDHCA
or commission review, and that units under WAFLIP receiving
SBF funds may also be funded through the Low Income Home
Energy Assistance Program.

The current language merely encourages a comprehensive ap-
proach through coordination with other programs. This is con-
sistent with PURA §39.903(e), which requires that targeted en-
ergy efficiency programs be implemented in coordination with ex-
isting weatherization programs. As discussed, the commission
recognizes that the programs are not subject to commission re-
view. The commission also recognizes that not all units under
the WAFLIP are funded by U.S. DOE, and will, therefore, delete
the reference to U.S. DOE.

With regard to §25.453(h)(3)(A), AEP-ED recommended that,
since no final determination has been made regarding the pro-
posed price to beat, the language should be modified to reflect
that the value of the saved energy shall be based on the appli-
cable price to beat.

The commission recognizes that no final determination has been
made regarding proposed §25.41 (relating to the Price to Beat).
In addition, as currently proposed, each utility’s area may have
multiple price to beat rates for residential customers. In order to
maintain consistency, the commission finds that the cost-effec-
tiveness standard for the purposes of the targeted energy effi-
ciency programs funded through the SBF should be the price to
beat based on the standard residential rate, seasonally adjusted,
and revises the rule accordingly.

TDHCA requested that the criteria in §25.453(h)(3)(A) be
changed from not to exceed ten years, to not to exceed 20
years, because the TDHCA U.S. DOE approved energy audit
includes measures with a life expectancy of 20 years. In reply
comments, TDHCA commented that limiting the life of the
measure to ten years for the purpose of calculating the cost-ef-
fectiveness and compensation levels for programs other than the
current program structure is appropriate. TDHCA also clarified
that this language should only apply to programs implemented
outside the existing weatherization network, but funded through
the SBF. Consumer Commenters, in reply comments, agreed
with TDHCA that minimum program requirements should only
apply to programs that may be offered outside the existing
weatherization program network.

It is the commission’s understanding that providers in the
WAFLIP are compensated for the full price of the measure if
the measure is deemed cost-effective by the EASY for Texas
computerized audit tool. It is, therefore, acceptable that the
audit recognize the full life of a measure, even if it exceeds ten
years. However, programs that do not make use of the EASY
for Texas computerized audit tool should limit the cost-effec-
tiveness criteria to up to ten years or the life of the measure,
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whichever is less. In addition, the reported savings required
under §25.453(d) should be consistent with §25.181, relating to
the Energy Efficiency Goal, which limits the calculated savings
to ten years of the measure life. The commission has revised
the language accordingly.

TDHCA requested that the wording in §25.453(h)(3)(E) be
changed to "TDHCA shall advise the PUC of any known
potential health hazards associated with the energy efficiency
measures to be installed" because this is the responsibility of
TDHCA, not its subgrantees. CSI stated this subparagraph
should be deleted because individual providers cannot list all
the potential adverse environmental effects, and that listing even
the known adverse effects may be detrimental to the program.
In reply comments, TDHCA indicated that it retracted its earlier
comments with the understanding that "programs" did not refer
to individual providers.

The commission determines that it is necessary to identify en-
vironmental or health impacts associated with the measures in-
stalled. The intent is to protect customers from potential health
and safety hazards associated with the installation of certain
measures. The commission agrees that requiring the disclosure
of all "potential" adverse or health effects may be too broad. The
commission, therefore, finds that the disclosure should be limited
to "known potential" adverse environmental or health effects, and
has made the corresponding change.

TDHCA requested that the word "programs" be replaced with
"TDHCA" in §25.453(h)(3)(F) because this is the responsibility
of TDHCA, not its subgrantees.

The current language allows TDHCA, as administrator of the pro-
grams, to accept the responsibility to develop the procedures for
measuring and reporting the energy and peak demand savings.
However, it also provides TDHCA the flexibility to require pro-
grams to develop the procedures. This flexibility is particularly
necessary and cost-effective in case a need arises to develop
programs outside the existing WAFLIP program structure. The
commission, therefore, finds it unnecessary to revise the lan-
guage.

TDHCA requested that the word "statewide" be replaced with "all
appropriate areas of the state" in §25.453(h)(3)(G) because new
technologies, such as solar water heaters, that require a certain
amount of sunlight may not be effective in all areas of the state.

The commission agrees that certain programs, projects, and
technologies may not be effective in all areas of the state. The
language proposed by TDHCA is acceptable because it ensures
that these programs, projects, and technologies will be made
available statewide as appropriate. The rule has been revised
accordingly.

TDHCA requested that §25.453(h)(3)(H) be deleted because
TDHCA programs or measures are not eligible for incentive
payments or compensation. CSI also suggested deleting the
reference to incentive payments, unless it would allow units
to be addressed with SBF funds only. CSI also commented
that the subparagraph should be clarified to reflect that this
pertained to SBF funds only, and offered language to allow for
repairs necessary to protect the weatherization measures.

Energy efficiency service providers who contract under the TD-
HCA program would be eligible for compensation. Units ad-
dressed under the program may be compensated entirely with
SBF funds, as long as the program is coordinated with exist-
ing weatherization programs. As incentive payments are only

a method of compensation, the commission agrees to delete
the wording because it would not preclude TDHCA from using
an incentive payment method if it wishes to do so. The com-
mission also finds that limiting compensation to individual mea-
sures may be too restrictive and would preclude TDHCA from
compensating providers for repairs necessary to protect energy
efficiency measures. It therefore replaces the word "measures"
with "projects."

In addition, CSI commented that reference to energy costs
in §25.453(h)(3)(H)(i) should be deleted, consistent with the
requested change to subsection (a). CSI also requested
that §25.453(h)(3)(H)(iii) be deleted because providers can-
not always predict the adverse environmental effects of the
weatherization work and should not be subject to questionable
customer complaints.

The commission declines to make the revision to
§25.453(h)(3)(H)(i) based on the discussion under §25.453(a).
The language in §25.453(h)(3)(H)(iii) refers to programs or
projects, not individual contractors. The commission further
determines that it is necessary to identify known environmental
or health impacts associated with the measures installed. The
intent is to protect customers from potential health and safety
hazards associated with the installation of certain measures.
Accordingly, the commission declines to modify the language.

With regard to §25.453(h)(4), AEP-ED commented that if the
commission intends to allow public input in the commission re-
view process of the TDHCA low-income energy efficiency plan
that the language should be revised accordingly.

Proposed §25.453(h)(2)(G), now (h)(2)(E) of the rule, requires
that TDHCA provide a discussion of its public participation
process in the development of the Low-Income Energy Effi-
ciency Plan, including a summary of comments received. It
would, therefore, be duplicative to have the commission engage
in a public review process once the plan is filed.

TDHCA requested that the word "final" be struck from
§25.453(h)(5)(C) because TDHCA always requires that all work
be completed before any payment is made.

The current language allows TDHCA the flexibility to withhold
any payment until full work completion. However, prohibiting any
payment unless the work is fully completed may unduly preclude
TDHCA from developing certain programs if the need arises.
The wording provides TDHCA the flexibility to devise different
payment arrangements to suit specific programs. The commis-
sion, therefore, declines to modify the language.

TDHCA requested that the words "statistically significant" be
deleted from §25.453(h)(5)(D) because in compliance with
U.S. DOE regulations, TDHCA routinely inspects 10% of all
completed units. CSI concurred with TDHCA’s comments and
requested that the reference to contract termination be deleted.

A statistically significant sample is usually less than 10% of in-
stallations. The rule, however, should be flexible enough to al-
low TDHCA to inspect more than a statistically significant sam-
ple. The language has been revised to reflect that at least a
statistically significant sample of program installations is subject
to on-site inspections.

CSI requested that the wording in §25.453(i)(2) be clarified to re-
flect that the energy efficiency report data pertains to programs
rather than individual providers. CSI requested the same clarifi-
cation for §25.453(j)(3).
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Section 25.453(i)(2) and (j)(3) do pertain to individual providers.
This requirement is put in place to ensure that SBF funds are
allocated and expended equitably across the state, since the fee
is generated from electric retail customers on a statewide basis.
The commission declines to make the revision.

TDHCA requested that in proposed §25.453(k) all wording after
"No later than..." be deleted and replaced with "TDHCA shall
follow its established procedures for monitoring, termination,
and the identification of new service providers." CSI’s comments
were consistent with TDHCA’s. In addition, CSI claimed that
the requirements under §25.453(k)(2), (3), and (4)that would
require TDHCA to reallocate funds and/or select alternate
providers when program goals are not met is not feasible.
According to CSI, this would also require the termination of U.S.
DOE WAFLIP contracts, because the law requires that the SBF
targeted energy efficiency programs operate in conjunction with
the U.S. DOE WAFLIP.

Consumer Commenters, in reply comments, agreed with the as-
pects of the rule that would outline performance criteria and cor-
rective action where the goals of the program are not met. How-
ever, Consumer Commenters recommended that the language
be revised to allow TDHCA to work with contractors to expand
program operations on a fixed timetable or to respond to events
and circumstances that are outside of the provider and TDHCA’s
control.

As discussed, the commission recognizes that funding of tar-
geted energy efficiency programs is subject to appropriations by
the legislature and that the commission has no oversight author-
ity over TDHCA and the administration of its programs. Oversight
responsibilities over TDHCA and the commission lie with the leg-
islature. The commission emphasizes that it is the responsibility
of TDHCA to administer its programs in the most cost-effective
manner, while ensuring that all eligible customers receive an eq-
uitable share of services, based also on the fact that the sys-
tem benefit fee is collected statewide. Accordingly, the original
language in §25.451(k) has been deleted, and replaced by a re-
porting requirement for the commission to a legislative oversight
committee.

TDHCA requested the addition of new §25.453(l) to relate to the
funding mechanism for the targeted energy efficiency programs
under the SBF. The TDHCA-proposed wording would require
monthly funding based on a 30-day need, and funds be trans-
ferred via an interagency transaction within five days of receipt
of an invoice.

Funding transfers to TDHCA for the purpose of the targeted en-
ergy efficiency programs shall occur by interagency agreement
consistent with the requirements set out in the new §25.451(k).

EPE commented that the company is exempted from the require-
ments of these rules and suggested that this be noted also in
§25.454 and §25.457.

The commission agrees with EPE that an exemption needs to
be noted in §25.454(b), relating to applicability, and makes the
corresponding change. Section 25.457, however, very clearly
applies only to the municipally owned utilities and the electric
cooperatives; consequently, the commission declines to make
the additional change.

With regard to §25.454, Consumer Commenters expressed gen-
eral support for the rules with certain policy-related exceptions.
For example, the rules do not define rates that are eligible for the
low-income discount as PURA implies. Consumer Commenters

stated that their previous comments supported the low-income
customers exercising choice to be able to take advantage of rates
that will be lower than POLR or the price to beat; consequently,
the rule should define the type of competitive rate package that
would qualify for the discount and provide for affordable rates
and a high level of service. Consumer Commenters also stated
that the rules should reflect that the service package must be
similar to that of the affiliated REP under the price to beat, with
no interruptions or time-of-use prices; the cost should be lower
than the price to beat or POLR; and the discount should not be
applied to electricity sold in combination with other services.

The commission disagrees with the Consumer Commenters that
"the rules do not define rates that are eligible for the low-income
discount as PURA implies." PURA §39.903(h) states: "The com-
mission shall adopt rules for a retail electric provider to deter-
mine a reduced rate for eligible customers to be discounted off
the standard retail service package … or the price to beat…,
whichever is lower." The proposed rules set out a way for the
REPs to determine a reduced rate by calculating the discount in
a specified manner; in addition, the discount is linked to the price
to beat (since, it is assumed, this will be the lower rate) as di-
rected by PURA. In developing the discount calculation, the com-
mission was guided by some of the same principles mentioned
by the Consumer Commenters; i.e., preserving low-income cus-
tomers’ ability to choose from a variety of rate offerings, access
to rates lower than the price to beat, same level of service for all
customers, and discount to be applied only to electric service.
The commission finds that the proposed language assures that
low-income customers will have access to the benefits of compe-
tition, while at the same time maintaining high service standard
and affordable rates.

When setting the amount of discount pursuant to §25.454, Con-
sumer Commenters proposed that the commission invite testi-
mony from other state agencies, serving low-income customers,
and the public regarding the impact of high electric bills on poor
people.

When the legislature established the system benefit fund, it no
doubt did so based on a basic understanding that electric bills
pose a higher burden on low-income customers and that compe-
tition may remove historic subsidies. The rate reduction program
under the fund was created with the sole purpose of alleviat-
ing this burden. The commission finds that additional testimony
would not illuminate this issue further and is, therefore, unnec-
essary.

Consumer Commenters also noted that under the current pro-
posal for establishing the price to beat, the existing rate plans
may be continued and, therefore, there will not be only one price
to beat per service area. This would make calculating the dis-
count as it is proposed in the rules difficult and the commission
must return to setting a straight percentage discount. Consumer
Commenters expressed concern over the possibility--and regu-
latory conflict--that customers may receive a discount that would
be less than 10%, and supported capping the eligible rates at the
provider of last resort (POLR) rates or price to beat, and also at
the fact that the customer’s ability to return to the affiliated REP
and the price to beat is still undecided in two other projects. Con-
sumer Commenters urged that this ability be clarified, otherwise
some customers may be unable to receive the minimum 10%
discount. Consumer Commenters proposed that the amount of
discount be identified on the bill. Consumer Commenters sup-
ported the customer enrollment part of the rules with only minor
technical changes.
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The commission agrees with the Consumer Commenters that if
the current proposal to establish the price to beat is adopted,
the originally proposed discount calculation would have to be
changed. The commission also finds that the considerations that
underlie the original proposal are still valid and must be taken into
account when amending the discount calculation. Consequently,
the commission makes the change in the discount calculation
that will preserve the idea of a single price to beat by calculating
"a baseline" price to beat for each service territory, by amending
§25.454(d)(3)(B), and then applying a percentage discount to
that price to determine the specific amount of discount per kWh.
In addition, the commission notes that the discount, as defined
in PURA §39.903(h) should be at least 10% off the lower of the
POLR rate or price to beat. The discount calculation is set up
to maintain this provision. Also, under the most current proposal
for the customer protection rules, a customer would be able to
return to the affiliated REP under the original terms of service.

In its reply, AEP Energy Services disagreed with the Consumer
Commenters that the rates other than POLR or price to beat
are eligible for the discount. Pursuant to PURA §39.903(h), the
discount should be off POLR or price to beat rate, whichever is
lower. AEP Energy Services also disagreed with the Consumer
Commenters suggestion that the amount of discount be identi-
fied on each bill; while some designation of the discount is ac-
ceptable, Consumer Commenters calculation is too complicated.

The commission agrees with the AEP Energy that the dis-
count must be linked to either the POLR rate or price to beat,
whichever is lower. The commission also agrees with the
Consumer Commenters that the discount needs to be identified
on the customers’ bills, and adds the corresponding language
to §25.454(d).

Consumer Commenters in their replies expressed support for the
low-income discount administrator (LIDA), including collection of
telephone numbers that can later improve access to telephone
lifeline programs. They also reiterated all of their initial comments
regarding the definition of the rate that can be reduced; a con-
cern that some customers may receive a discount lower than
10%; and a concern that the current proposals for the price to
beat and the discount calculation may be in conflict and lead to
contentious proceedings when determining the discount. Con-
sumer Commenters stated that many states provide a straight
percentage-off discount and that this would be appropriate in
Texas, applied equally across the state, because it is meaningful
and simple. The rate discount should not be complicated, but
rather a fixed percentage off the customer’s bill, shown on the
bill, and not be offered off predatory rates.

The commission notes that the discount calculation was crafted
as a best acceptable compromise, taking into account concerns
of many parties, while at the same time following the directive of
PURA to base the discount off the lower of the POLR rate or price
to beat. While Consumer Commenters may be correct to say
that many states offer a simple discount, the commission must
follow the Texas statute when determining the discount. The cur-
rent proposal also closely follows one of the Consumer Com-
menters’ expressed concerns to allow low-income customers to
benefit from competition by having access to a variety of rate
offerings. The commission, therefore, declines Consumer Com-
menters’ proposed change.

With regard to §25.454(b), AEP Energy Services and TNMP-Re-
tail both noted that some REPs may choose not to serve resi-
dential customers and recommended that the phrase "except for

REPs certified under PURA §39.352(d)" should be inserted af-
ter "REPs." AEP-ED stated that the rate reduction program does
not apply to electric utilities as defined in PURA §31.002(6) and
the subsection should be revised accordingly.

The commission agrees with the addition proposed by AEP En-
ergy Services and has made the corresponding change. Addi-
tionally, the commission agrees with AEP-ED’s comment regard-
ing applicability to electric utilities as defined in §31.002(6) and
has deleted the reference.

With regard to §25.454(c)(9), previously §25.454(c)(8), AEP En-
ergy Services stated that as the rulemaking for the Price to Beat
is still pending, it is unclear at this time whether each utility will
have only one or multiple price to beat rates for residential cus-
tomers.

The commission agrees with AEP Energy Services’ position and
notes that the rule offers sufficient flexibility to accommodate dif-
ferent rate structures.

With regard to §25.454(d)(2), EGSI-D supported developing
guidelines by the commission for determining the amount of rate
discount. The guidelines should take into account the relative
energy burdens of low-income customers.

The commission finds that the rules as proposed establish suffi-
cient guidelines for determining the rate discount. As stated ear-
lier, since the main reason for establishing the rate discount pro-
gram is to alleviate the potential burden of higher electric rates on
low-income customers, the commission finds that no additional
guidelines are necessary.

With regard to proposed §25.454(d)(3), AEP Energy Services
recommended that the commission publish the prevailing price
to beat and the POLR rates for each area on its WEB site so
that the REPs can calculate the discount. Reliant proposed to
amend subsection (d)(3)(B) to include establishment of a base-
line rate (lower of the price to beat or the POLR for 1000 kWh),
which would then be multiplied by the discount percentage and
divided by 1000. In addition, Reliant suggested rewriting sub-
section (d)(3)(D) to state that the REPs were not required to pro-
vide low-income discount if they could not be reimbursed from
the SBF.

In its reply, AEP Energy Services agreed with the comments
made by Reliant that the discount amount be revised to asso-
ciate assumed kWh with the baseline rate, otherwise it will be
impossible for a REP to know the exact amount of the discount
to be applied to either the POLR or price to beat rate.

The commission finds that publishing the prevailing price to beat
or the POLR rates for each area on the commission Web site will
not be necessary because the discount amount will be calculated
at the time the fee is set. The REPs will not have to calculate the
discount amount themselves. The commission may decide in
the future to publish the amount of discount on its Web site for
each service area. The commission agrees with the Reliant’s
suggestion to calculate a baseline rate for 1000 kWh and the re-
vised discount calculation in the amended §25.454(d)(3)(B) fol-
lows Reliant’s suggestion. The commission does not agree with
the Reliant’s suggestion to rewrite proposed subsection (d)(3)(D)
regarding reimbursement, but finds that adequate safeguards
exist to assure that the fund will have sufficient revenues fully
to reimburse the REPs, and eventually, the MOUs and Coops,
for the discount provided.

With regard to proposed §25.454(d)(4), Reliant proposed to
amend the subsection to state: "Each eligible low-income
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customer shall be entitled to receive from any REP in the cus-
tomer’s area a discount equal to the discount amount times the
number of kWh of electricity that the customer has consumed."

The commission agrees with the Reliant’s suggestion and has
made the corresponding change.

With regard to §25.454(e)(2), TXU expressed concern that the
self-certification process for enrollment in the low-income dis-
count program lacks a verification requirement. TXU proposed
adding language that would make it one of LIDA’s responsibili-
ties to verify income of self-certifying customers.

In its reply, TXU stated that tax returns, pay stubs, or letters from
employers could be used to verify income eligibility of self-certi-
fying customers.

The commission agrees in principle with TXU’s comment
and has made the corresponding change in the new
§25.454(e)(2)(G), which will give the LIDA an option to re-
quire income verification using tax returns, pay stubs, or letters
from employers.

With regard to §25.454(f)(2)(C), Consumer Commenters stated
that ERCOT will not be able to provide the move-in/move-out
information; therefore, Texas Department of Human Services
(TDHS) should be responsible for reporting client address
changes and those who self-certify should send address
changes to LIDA.

The commission notes that ERCOT has indicated it may have
at least some address change information, therefore, the com-
mission will not delete this requirement. However, to the extent
that TDHS will have this information, too, the commission adds
the same requirement for TDHS to provide address changes to
LIDA. The commission also notes that TDHS’ ability to provide
this information depends on the clients’ supplying such changes
to the department.

With regard to §25.454(f)(3)(H) and §25.454(f)(4)(C), AEP En-
ergy Services and TNMP-Retail pointed out that these subsec-
tions contain identical language on customer notification and that
the REPs’ only responsibility in this area is notification when the
rate changes, using commission-approved standard language.
AEP Energy Services, TXU, and TNMP-Retail pointed out that
the low-income discount administrator should have the respon-
sibility to notify the customers about the discount’s expiration.
AEP Energy Services recommended either creating a new sub-
section, Terms of Customer Enrollment, or amending language
in LIDA and REP sections, to describe outreach responsibili-
ties. TXU recommended adding the above notification require-
ments for LIDA to §25.454(f)(3). Consumer Commenters rec-
ommended that this subsection be changed to require LIDA to
maintain address changes reported by self-certified customers.

The commission agrees that the language regarding customer
notification for LIDA and the REPs is similar; however, the rea-
sons and outcome should be different. The proposed language
is broad enough to allow both the LIDA and REPs to develop pro-
cedures best suited to their goals. The commission, therefore,
declines to add a new subsection on outreach responsibilities;
in addition, such responsibilities for LIDA will be worked out in
the actual contract. The commission agrees with the Consumer
Commenters recommendation to have LIDA keep the address
changes for the self-certified customers and modifies subpara-
graph (G) accordingly.

With regard to §25.454(f)(4)(D), AEP Energy Services objected
to the requirement that the REPs notify customers twice a year

about the availability of the discount program. TXU objected to
the education requirement by REPs and asked that it be deleted.

In their reply, Consumer Commenters stated that outreach is im-
portant to make the program work and that the companies’ com-
plaints about outreach are baseless; on the contrary, outreach is
mandatory and the requirement in the rules should be expanded.
Consumer Commenters also stated that LIDA cannot be respon-
sible for all outreach activities because of added costs; however,
requiring REPs to provide bill inserts should not be too costly.
Consumer Commenters supported the reporting requirements,
and disagreed with the REPs that those would be burdensome.
The information is crucial as a cross-reference and a measure
of the program’s success.

The commission notes AEP Energy Services’ and TXU’s objec-
tion to the twice-annual notification requirement; however, the
commission disagrees that this is a burdensome requirement.
The commission agrees with the Consumer Commenters that
bill notifications should not be too costly and that this minimal
requirement is needed to make eligible customers aware of the
program.

With regard to §25.457(a), San Antonio proposed to add lan-
guage to the subsection that would further clarify the entire sec-
tion applies to those municipally owned utilities and electric coop-
eratives that have adopted customer choice for service provided
by them in their service territories.

The commission agrees with San Antonio and makes the pro-
posed change as indicated in §25.457(b).

With regard to §25.457(b), TEC suggested changing plural
MOUs and Coops to singular and adding "in its certificated
service area" at the end of the sentence.

The commission agrees with TEC and makes the corresponding
change.

With regard to §25.457(g), Consumer Commenters noted that
the language in this subsection describing qualifying programs
is insufficient and should be changed to include only those pro-
grams that accomplish the same or better results than the pro-
grams under the SBF. Less effective or higher cost programs
should not be credited.

The commission does not disagree with the Consumer Com-
menters regarding the type of programs to be included. The
commission finds that the rule as proposed contains sufficient
guidelines on this matter, and declines to add further restrictions,
particularly, since there is no basis for such restrictions in the
statute.

With regard to §25.457(j), San Antonio recommended that the
language on reimbursement in this subsection should be mod-
ified to state that the MOUs and Coops "shall be reimbursed,"
based on the language in PURA §39.903(i). San Antonio also
suggested that "proportional," as the word relates to the distri-
butions from the fund, including the establishment of the propor-
tional amount in §25.457(j)(1)-(3), be deleted because the dis-
count program is to be fully funded by the SBF fee allocated to
the MOUs and Coops by the commission.

The commission finds that the language in this and other sub-
sections regarding reimbursement for the rate discount makes
it clear that once requested, reimbursement to the MOUs and
Coops, and REPs will be provided. Therefore, the commission
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declines to make the requested change. The commission dis-
agrees with San Antonio’s interpretation of PURA §39.903(c)
and (h), and declines to delete the specified subsection.

All comments, including any not specifically referenced herein,
were fully considered by the commission. In adopting this sec-
tion, the commission makes other minor modifications for the
purpose of clarifying its intent.

These sections are adopted under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (Vernon 1998)
(PURA) which provides the commission with the authority to
make and enforce rules reasonably required in the exercise of
its powers and jurisdiction, and specifically, PURA §39.903(h),
which requires that the commission adopt rules on determining
a reduced rate for the low income discount program, and PURA
§39.903(j), which requires that the commission adopt rules on
enrollment options for eligible customers to participate in the low
income discount program, and which requires the commission
to provide for an automatic enrollment option.

Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 39.901, 39.903, and 39.905.

§25.451. Administration of the System Benefit Account.

(a) Purpose. The purpose of this section is to implement the
system benefit account, including its administration, establishment
of a revenue requirement, fee collection procedures, and review and
approval of accounts pursuant to the Public Utility Regulatory Act
(PURA) §39.901 and §39.903.

(b) Application. Except as provided in PURA §39.102(c), this
subchapter applies to electric utilities, retail electric providers, retail
electric providers pursuant to PURA §39.352(g), and transmission and
distribution utilities. This section applies to municipally owned electric
utilities and electric cooperatives no sooner than six months preceding
the date on which a municipally owned electric utility or an electric
cooperative implements customer choice in its certificated service area.

(c) Definitions. The following words and terms when used in
this subchapter, shall have the following meaning, unless the context
clearly indicates otherwise.

(1) Electric cooperative (Coop)--As defined in §25.5 of this
title (relating to Definitions).

(2) Electric utility--As defined in PURA §31.002(6).

(3) Fiscal year--The State of Texas fiscal year, starting on
September 1 of a calendar year, and ending on August 31 of the next
year.

(4) Low-income customer--For the purposes of rate reduc-
tion program, as defined in §25.454(c) of this title (relating to the Rate
Reduction Program). For the purposes of targeted weatherization pro-
grams, as defined in §25.453(f) of this title (relating to Targeted Energy
Efficiency Programs).

(5) Retail customer--As defined in PURA §31.002(16).

(6) Retail electric provider (REP)--As defined by PURA
§31.002(17).

(7) System benefit account--An account with the Texas
Comptroller of Public Accounts (Comptroller) to be administered by
the commission.

(8) System benefit fee--A nonbypassable fee set by the
commission to finance the system benefit account. The fee shall be
charged to electric retail customers based on the amount of kilowatt

hours (kWh) of electric energy used, as measured at the meter and
adjusted for voltage level losses.

(9) Transmission and distribution utility (TDU)--As
defined in PURA §31.002(19).

(d) System benefit fee.

(1) The commission shall set the amount of the system ben-
efit fee for the next fiscal year at or before the last open meeting sched-
uled for July of each year.

(2) The amount of the fee will be based on the total revenue
requirement as determined in subsection (e) of this section and the pro-
jected retail sales of electricity in megawatt hours (MWh) in the state
as determined in subsection (f) of this section.

(3) The commission may, at any time during the fiscal year,
review the revenue requirement, projected retail sales of electricity, or
the system benefit account payments and balance, and revise the system
benefit fee for the remainder of the year to accomplish the purposes
of PURA §39.901 and §39.903. The commission may issue an order
revising the fee amount. The TDUs shall implement the new fee in
billings to the REPs within 30 calendar days of the date such order
is issued. Whenever the fee is changed, or at least once annually, the
TDUs will file with the commission an updated tariff sheet, reflecting
the new fee.

(4) The fee may not exceed $0.50 per MWh, except begin-
ning in January 1, 2002, and until December 31, 2006, it may be set in
an amount not to exceed $0.65 per MWh if necessary to fund at least a
10% reduction in rates for qualifying low-income customers.

(e) Revenue requirement. The revenue requirement used by
the commission to set the system benefit fee for each fiscal year shall
be established as provided by this subsection.

(1) The total revenue requirement used to set the amount
of the system benefit fee will be the total of the revenue requirements
determined under paragraphs (2)-(5) of this subsection, including the
shortfall, if any, in funding for the Texas Education Agency (TEA) from
the previous year.

(2) TEA shall provide by June 1 of each year its estimate of
the amount required to fund school funding losses as determined under
PURA §39.901(b) and (c) for the next fiscal year. If TEA does not
provide its estimate by this date, the commission may use the amount
determined by TEA under PURA §39.901(b) and (c) for the current
fiscal year in setting the amount of the fee for the following fiscal year.

(3) The revenue requirement needed to effect the rate re-
duction for low-income customers and the targeted energy efficiency
programs shall be determined as follows:

(A) The revenue requirement for reduced rates as pro-
vided by PURA §39.903(h)-(l) shall be based on the average annual
consumption of electric energy by low-income customers and the num-
ber of such customers enrolled in a rate reduction program as of June 1
of each year, or the number of eligible participants as listed in the Texas
Department of Human Services’ client database, plus a projection for
new enrollees, to account for growth in enrollment, based on the latest
available census data and as determined by the commission. The aver-
age annual expenditure by a low-income customer for electric energy
shall be derived from the latest available data. The commission may
use information provided by the REPs for the purposes of estimating
rate discount revenue requirement.

(B) The revenue requirement for targeted energy effi-
ciency programs, including a low-income energy efficiency plan, to
be administered by the Texas Department of Housing and Community
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Affairs (TDHCA) shall be provided to the commission by June 1 of
each year. If TDHCA does not provide an estimate by that date, the
commission may use the estimate from the previous fiscal year, the ac-
tual amount spent on the programs in the prior fiscal year, or any other
amount the commission determines to be reasonable.

(4) The commission shall include in the calculation of rev-
enue requirement any additional amounts authorized by the legislature,
including appropriations to the Public Utility Commission for customer
education programs and any other authorized purpose, and for the Of-
fice of Public Utility Counsel.

(5) The commission shall include in the calculation of the
revenue requirement the operating costs for the low-income discount
administrator.

(f) Electric sales estimate. The TDUs, and when applicable,
the municipallly owned utilities (MOUs) and Coops, upon request by
the commission, shall supply an aggregate number of the amount of re-
tail electric sales in their service areas for the preceding calendar year,
by April 1 of each year. Upon receipt of such information, the com-
mission will file the aggregated retail electric sales in the relevant areas,
after adjusting for projected growth. The commission shall determine
the most reasonable estimate when it sets the system benefit fee.

(g) Remittance of fees after January 1, 2002.

(1) Beginning in January 2002, each TDU, MOU, or Coop,
collecting the system benefit fee from the REP, MOUs or Coops, in its
service area, shall remit the fees to the Comptroller on the 20th day of
each month.

(2) Remittance of funds to the Comptroller shall comply
with the Comptroller’s rules governing any such deposits. Any
amounts over $250,000 shall be transferred electronically.

(3) Deposits due to the system benefit account pursuant to
PURA §39.352(g) shall be transferred to the Comptroller at the time of
the filing of the annual report pursuant to §25.107 of this title (relating
to Certification of Retail Electric Providers(REPs)).

(4) The collecting utility shall account for all system ben-
efit fees received from the REPs, and MOUs or Coops, in its service
area separately from any other account in its records.

(h) Billing requirements.

(1) A TDU, an MOU, or a Coop shall send billing
statements to the REPs indicating the amount of system benefit fee
owed for the specified period. The billing and payments between the
TDU and the REPs shall be governed by §25.214 of this title (relating
to Terms and Conditions of Retail Distribution Service Provided by
Investor Owned Transmission and Distribution Utilities), and between
MOUs and Coops and the REPs by §25.215 of this title (relating
to Terms and Conditions of Retail Distribution Service Provided by
MOUs and Coops).

(2) The REP shall remit to the TDU, an MOU, or a Coop,
an amount equal to the kWh of electric energy consumed by its cus-
tomers in the utility’s service area times the fee approved by the com-
mission for that period.

(3) For those retail customers who switch to on-site gen-
eration pursuant to PURA §39.262(k), the system benefit fee shall be
based on the amount of actual power delivered to them by a TDU. The
TDU will calculate and bill any such fee, and will forward the pay-
ment, once received, to the Comptroller on the next fee payment due
date. The TDUs will separately identify these sales when submitting
the aggregate number of electric retail sales.

(i) Reporting and auditing requirements.

(1) Each retail electric provider offering rate reduction dis-
counts to eligible customers shall keep records of such discounts to
enable an audit by the commission or its agent, for at least three years
from the date the discount is first given to the customer. Reports filed
under subsection (j) of this section will also be used for auditing pur-
poses.

(2) Each TDU, MOU, or Coop collecting and forwarding
the system benefit fee to the Comptroller shall file with the commis-
sion at the time the money is sent a report, on a commission-prescribed
form, stating for each service territory the amount of the system bene-
fit fee billed, the amount forwarded to the Comptroller, and the num-
ber of MWh of electric energy sold. The report shall contain monthly
amounts and year-to-date totals.

(j) Reimbursement for the rate reduction discount. Each REP,
or MOU or Coop, when applicable, shall submit to the commission a
monthly activity report on a form prescribed by the commission listing
information in paragraphs (1)-(5) of this subsection. The commission
shall, withinfive business days of receipt of the monthly report, prepare
and deliver to the comptroller an authorization for reimbursement to
the REP, MOU, or Coop in a form prescribed by the commission. The
prescribed form shall include, but not be limited to, instructions for
direct deposit of the reimbursement into the bank account of the REP,
MOU, or Coop. The Comptroller shall transfer the funds by the close
of the next business day, following receipt of an authorization from
the commission. The monthly activity report submitted by the REPs,
MOUs, or Coops shall be due on the 20th day following the reporting
month and contain the following:

(1) The number of low-income customers enrolled in the
rate reduction program;

(2) The amount of reimbursement requested and received
from the fund for the month;

(3) The aggregate electric energy consumption in kWh for
all low-income customers enrolled in the program for the previous
month;

(4) The total amount of rate discounts provided to the low-
income customers in the previous month; and

(5) The amount of the system benefit fee billed by and re-
mitted to the TDU.

(k) Transfer of funds to other state agencies. Payment trans-
fers to other state agencies pursuant to this rule shall be governed by
interagency agreements.

(l) Establishment of fee and collection of funds prior to Jan-
uary 1, 2002. Prior to the beginning of customer choice on January 1,
2002, the commission shall determine the level of the system benefit
fee based upon the expenses authorized for payment out of the system
benefit account or as needed for purposes of PURA.

(1) An estimate of projected retail sales of electricity for
the period shall be filed by the commission staff prior to the issuance
of a commission order.

(2) The commission shall issue an order setting the amount
of the system benefit fee, assessing that amount against each electric
utility in proportion to its retail electric sales out of the total retail sales
in the state, and directing the utilities on the method and timing of
payment.

§25.453. Targeted Energy Efficiency Programs.

(a) Purpose. The purpose of this section is to implement the
targeted energy efficiency programs for eligible low-income customers,
including administration, program design, and program evaluation. All
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programs carried out under this section must reduce energy consump-
tion and costs for customers.

(b) Application. This section applies to all electric utilities’
service areas in the state, except service areas of municipally owned
utilities or electric cooperatives that have not opted in to competition
and the service area of a utility referred to in the Public Utility Regula-
tory Act (PURA) §39.102(c).

(c) Definitions. The following words and terms, when used in
this subchapter, shall have the following meanings, unless the context
clearly indicates otherwise:

(1) Deemed savings--A pre-determined, validated estimate
of energy and peak demand savings attributable to an energy efficiency
measure in a particular type of application, which a utility may use
instead of energy and peak demand savings, determined through mea-
surement and verification process.

(2) Demand--The rate at which electric energy is delivered
to or by a system at a given instant, or averaged over a designated pe-
riod, usually expressed in kilowatts (kW) or megawatts (MW).

(3) Energy efficiency program (program)--Programs that
are aimed at reducing the rate at which electric energy is used by ap-
pliances, equipment and processes. Reduction in the rate of energy
used may be obtained by substituting technically more advanced equip-
ment to produce the same level of end-use services with less electricity;
adopting technologies and processes that reduce heat or other energy
losses; or reorganizing of processes to make use of waste heat.

(4) Energy efficiency measures--Equipment, materials,
and practices which, when installed and used at a customer site, result
in a measurable and verifiable reduction in purchased electric energy
consumption, measured in kilowatt-hours (kWh), or peak demand,
measured in kilowatts (kW), or both.

(5) Energy efficiency service provider--A person who in-
stalls energy efficiency measures or performs other energy efficiency
services. For the purposes of this section, entities currently under con-
tract with the Texas Department of Housing and Community Affairs
(TDHCA) to provide Weatherization Assistance for Low-Income Per-
sons (WAFLIP) services are energy efficiency services providers.

(6) Energy savings--A quantifiable reduction in a cus-
tomer’s consumption of energy.

(7) Inspection--On-site examination of a program to verify
that a measure has been installed and is capable of performing its in-
tended function and is in compliance with TDHCA health and safety
standards.

(8) Measurement and verification (M&V)--Activities
intended to determine the actual kWh and kW savings resulting from
energy efficiency programs.

(d) Energy efficiency goal requirement under PURA §39.905.
Electric utilities may count savings achieved under this program to-
wards the requirements of §25.181 of this title (relating to the Energy
Efficiency Goal).

(e) Compliance with state and federal law. Programs offered
under the system benefit account shall maintain TDHCA’s current ser-
vice delivery structure and quality standards unless alternative pro-
grams are necessary to meet performance requirements under this sec-
tion. The energy efficiency program under the system benefit account
may fund the equivalent of 25% of the state’s U.S. DOE WAFLIP allo-
cation to programs structured to comply with the cost-sharing require-
ments under the federal fiscal year 2000 Interior and Related Agencies
Omnibus Appropriations Bill. TDHCA shall notify the commission of

changes in other state and federal law that affect the system benefit ac-
count programs and amend its low-income energy efficiency plan as
appropriate.

(f) Eligibility criteria. A beneficiary of the targeted energy ef-
ficiency programs must be a low-income electric customer of a retail
electric provider, or a municipally owned utility or an electric coop-
erative that offers customer choice. For the purpose of this section, a
"low-income electric customer" is an electric customer:

(1) whose household income is not more than 125% of the
federal poverty guidelines; or

(2) who receive food stamps from the Texas Department of
Human Services or medical assistance from a state agency administer-
ing a part of the medical assistance program.

(g) Program transition. Existing programs to fund low-income
weatherization services under contracts between individual utilities and
TDHCA shall continue until utilities enter the competitive market. An
electric utility currently under contract with TDHCA and entering the
competitive market shall enter into a successor in interest agreement
with TDHCA by no later than June 1, 2001, to transfer program mate-
rials, funding, and responsibilities to TDHCA.

(h) Low-income energy efficiency plan.

(1) Schedule. TDHCA shall:

(A) By June 1, 2001, file a low-income energy effi-
ciency plan for the years January 1, 2002 and beyond in accordance
with paragraph (2) of this subsection.

(B) By June 1, 2003, and annually thereafter, file its up-
dated low-income energy efficiency plan in accordance with paragraph
(2) of this subsection.

(C) No later than April 1, 2002, and quarterly thereafter,
file quarterly reports in accordance with subsection (i) of this section.

(D) No later than April 1, 2003, and annually thereafter,
file final reports in accordance with subsection (j) of this section.

(2) Low-income energy efficiency plan. The TDHCA low-
income energy efficiency plan shall describe how TDHCA intends to
achieve the legislative mandate under PURA §39.903(e) and the re-
quirements of this section. Beginning in January 1, 2002, the plan shall
be on a calendar year cycle and may cover a multiple-year period. The
plan shall propose an annual budget in accordance with subparagraph
(E) of this paragraph. TDHCA’s energy efficiency plan shall include:

(A) A summary description of every program being
implemented through the system benefit account, including programs
fully funded, programs funded in part, programs funded statewide and
programs funded regionally, including pilot projects. Each program
summary shall include a description of:

(i) The manner in which the program reduces energy
consumption.

(ii) The manner in which energy and demand sav-
ings are measured.

(iii) The anticipated number of households assisted.

(iv) The projected eligible population.

(v) The anticipated amount of kW and kWh savings
expected to be created in each electric utility service area.

(B) A description of the monitoring responsibilities and
reporting requirements of the contractor, TDHCA, and any other parties
conducting reviews, audits, inspections, and oversight.
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(C) The proposed annual budget required to implement
the TDHCA energy efficiency plan. The proposed budget should detail
funding allocations to energy efficiency services providers, TDHCA’s
administrative costs, including monitoring, training, and technical as-
sistance and outreach, and the rationale and methodology used to esti-
mate the proposed expenditures. If the proposed budget is more than
10% higher than the previous year’s budget or expenditure level, the
plan should include a detailed explanation for the need for additional
funding and, if necessary, an implementation plan for an expanded pro-
gram. In the budget:

(i) The total cost of administration may not exceed
10%.

(ii) Funding allocations to energy efficiency service
providers must reflect the proportional size of the eligible customer
base for all applicable areas in the state.

(D) A discussion of the solicitation process TDHCA
plans to use to select energy efficiency service providers, including
the manner in which TDHCA will post notice of requests for propos-
als, minimum contractor qualifications, and any other facts that may be
considered when evaluating a program. Except for pilot projects and
existing contractors under the Texas WAFLIP, competitive solicitation
shall be the method for contract selection.

(E) A discussion of the public participation process TD-
HCA used in the development of programs to be funded through the
system benefit account, including a summary of comments submitted
by parties during the process.

(F) A description of the customer protection provisions
in the contract appropriate to the program design and implementation
structure. The description should include a statement how the process
allows:

(i) The energy efficiency service provider to file a
complaint against a TDHCA.

(ii) A customer to file a complaint against an energy
efficiency service provider. TDHCA may use customer complaints as
a criterion for disqualifying energy efficiency service providers from
participating in the program.

(iii) Complaints unresolved within 60 calendar days
shall be reported to the commission.

(3) Minimum program requirements. Programs shall en-
courage a comprehensive approach to energy efficiency either by in-
stalling multiple measures or through the coordination with other pro-
grams. Programs must describe the manner in which they are coordi-
nated with the existing Texas WAFLIP.

(A) Each program must be cost-effective. An energy ef-
ficiency program is deemed to be cost-effective if the cost of the mea-
sure installed is less than or equal to the benefits of the measure. The
benefit of the measure is the value of the purchased electrical energy
saved to the customer, based on 1/1000th of the cost for the first 1000
kWh block at the price to beat for the standard residential rate, season-
ally adjusted, as calculated pursuant to §25.454(d)(3)(B) of this title
(relating to Rate Reduction Program), in the applicable service area.
For programs designed outside the WAFLIP structure, the present value
of the measure benefits shall be calculated over the projected life of the
measure, not to exceed ten years.

(B) Each program must identify the goal it is intended
to achieve and the goal for the calendar year.

(C) Each program must identify a timeline and mile-
stones, including a quarterly production and expenditure schedule.

(D) Programs shall result in consistent and predictable
energy savings over a seven-year period.

(E) Programs shall disclose known potential adverse
environmental or health effects associated with the energy efficiency
measures to be installed.

(F) Programs shall include the procedures for measur-
ing and reporting the energy and peak demand savings from installed
energy efficiency measures consistent with the requirements of para-
graph (5) of this subsection.

(G) Pilot projects to test new concepts and technologies
may be implemented in limited geographic areas prior to making the
program available in all appropriate areas of the state.

(H) Programs or projects not eligible for compensation
are those that:

(i) Do not reduce the customer’s total energy con-
sumption and energy costs.

(ii) Would achieve demand reduction by eliminating
an existing function, shutting down a facility or operation, or would
result in building vacancies.

(iii) Result in negative environmental or health ef-
fects, including effects that result from improper disposal of equipment
and materials.

(4) Commission review. Prior to the implementation of the
energy efficiency program, the commission shall review the energy ef-
ficiency plan. The commission may consider, in addition to the re-
quested budget, the amount of system benefit funds available and the
percentage increase in program funding requested from the previous
year. Deemed savings shall be reviewed in accordance with the guide-
lines of §25.181 of this title.

(5) Monitoring, inspection, and measurement. Each pro-
gram shall be subject to monitoring of operation and management of
contracts, as well as measurement of savings.

(A) TDHCA is responsible for the monitoring of con-
tract operation and management. Findings of fraud shall be reported to
the commission immediately.

(B) TDHCA is responsible for the measurement of en-
ergy and peak demand savings, using a commission-approved measure-
ment and verification protocol. Commission-approved deemed energy
and peak demand savings may substitute for a measurement and veri-
fication protocol.

(C) Each customer shall sign a certification indicating
that the measures contracted for were installed before final payment is
made to the energy efficiency service provider.

(D) At least a statistically significant sample of instal-
lations will be subject to on-site inspection by TDHCA in accordance
with the protocol set out for the program. Failure to meet health and
safety, and installation standards may be cause for contract termination.

(i) Quarterly energy efficiency report. The quarterly energy
efficiency report shall provide the information listed below:

(1) The most current information available comparing the
baseline and milestones achieved under the program, including the
number of households served under each program.

(2) A statement of funds expended by energy efficiency
service providers and TDHCA program administration during the quar-
ter.
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(3) A statement of any funds that were committed but not
spent during the quarter.

(j) Annual energy efficiency report. The annual energy effi-
ciency report shall provide the information listed below:

(1) The most current information available comparing pro-
jected savings to reported savings, including the amount of kW and
kWh savings achieved in each electric utility service area.

(2) The most current information available comparing the
baseline and milestones achieved under the program.

(3) A statement of funds expended by the energy efficiency
service providers and TDHCA program administration.

(4) A statement of any funds that were committed but not
spent during the year, by program.

(5) A statement regarding the number of households served
by each program.

(6) A summary of the previous year’s operation and man-
agement monitoring and installation inspection findings.

(k) Legislative report. The commission shall compile the in-
formation submitted by TDHCA in its quarterly and annual reports and
any other relevant information bi-annually. The report shall be submit-
ted to the joint legislative oversight committee on electric restructuring.

§25.454. Rate Reduction Program.
(a) Purpose. The purpose of this section is to define the low-in-

come electric rate reduction program, establish the discount rate calcu-
lation, and specify enrollment options and processes.

(b) Application. Except as provided in the Public Utility
Regulatory Act (PURA) §39.102(c) and retail electric providers
(REPs) certified under PURA §39.352(d), this section applies to
REPs, to providers of last resort (POLR) as defined in PURA §39.106,
and to municipally owned electric utilities and electric cooperatives
no sooner than six months preceding the date on which a municipally
owned utility or an electric cooperative implements customer choice
in its certificated area.

(c) Definitions. The following words and terms when used in
this subchapter, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Discount amount--The amount of discount an eligible
low-income customer is entitled to receive from any REP in the cus-
tomer’s area, expressed as cents per kilowatt-hour (kWh).

(2) Discount percentage--The percentage of discount es-
tablished by the commission annually, or as needed, and applied to the
lower of the price to beat or POLR rate in a particular service territory.

(3) Discount rate--A rate charged by a REP or POLR that
includes the commission-established discount.

(4) Electric Reliability Council of Texas (ERCOT)--a non-
profit Texas corporation that represents an area of Texas served by elec-
tric utilities, municipally owned utilities, and electric cooperatives, and
which is not synchronously inter-connected with electric utilities out-
side the state of Texas.

(5) Electric service identifier (ESI ID)--The basic identifier
assigned to each point of delivery used in the registration system and
settlement system managed by ERCOT or another independent organ-
ization.

(6) Low-income customer--An electric customer, whose
household income is not more than 125% of the federal poverty
guidelines, or who receives food stamps from the Texas Department

of Human Services (TDHS) or medical assistance from a state agency
administering a part of the medical assistance program.

(7) Low-Income Discount Administrator (LIDA)--A third-
party administrator contracted by the commission to administer the rate
reduction program.

(8) Provider of last resort (POLR) rate--The rate for the
standard retail service package offered by the provider of last resort
in the area under §25.43 of this title (relating to the Provider of Last
Resort).

(9) Price to beat (PTB)--A price for electricity, as deter-
mined pursuant to PURA §39.202, charged by an affiliated REP to cus-
tomers in its service area.

(10) Rate reduction program--A program to provide re-
duced electric rates for eligible low-income customers, in accordance
with PURA §39.903(h).

(11) Registration agent--Entity designated by the commis-
sion to administer registration and settlement, premise data, and other
processes concerning a customer’s choice of retail electric provider in
the competitive electric market in Texas.

(d) Rate reduction program. All eligible low-income cus-
tomers shall be entitled to receive a discount rate, as determined by
the commission pursuant to this section, on their electric bills from
their retail electric providers. The discount will be identified on each
eligible customer’s bill and applied only to the electric service portion
of the bill.

(1) Eligibility criteria. A low-income customer, as defined
in subsection (c) of this section, is entitled to receive a discount rate.

(2) Discount percentage. The commission shall establish
a discount percentage each year at the time the commission sets the
system benefit fee. The discount percentage:

(A) Shall not be less than 10% and may, if there are
funds sufficient to support a higher level, be set as high as 20%.

(B) May be recalculated during the year as necessary.

(3) Discount amount. A REP shall provide to each eligible
low-income customer a rate discounted by an amount as established by
this subsection for the area in which the customer is located.

(A) The commission shall calculate and establish the
low-income discount amount for distinct geographical areas, which
shall correspond to the certified electric utility service areas, or smaller
areas designated by the commission as POLR service areas.

(B) The discount amount shall be calculated by taking
the lower of the POLR rate and the PTB to establish the baseline rate. If
there are multiple price to beat rates available to a residential customer,
the commission will calculate the baseline rate by using the standard
residential rate, seasonally adjusted; multiply it by the cost of the first
1000kWh of usage; and then divide it by 1000 to obtain a cents per
kWh cost. The discount amount shall be calculated by multiplying the
cents per kWh cost of the baseline rate by the discount percentage.

(C) If the commission changes the discount amount, by
either changing the discount percentage or establishing a new baseline
rate for any area, then REPs must implement the resulting change in
the discount amount in their billings to customers within 30 calendar
days of the date the commission issues its order.

(D) REPs are entitled to reimbursement under
§25.451(j) of this title (relating to Administration of the System
Benefit Account) for amounts equal to the documented discount
amounts they have provided to eligible low-income customers.
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(4) Each eligible low-income customer shall be entitled to
receive from any REP in the customer’s area a discount rate equal to
the discount amount times the number of kWh of electricity, which the
customer has consumed during a billing cycle. The discount rate shall
be the rate the customer would otherwise be charged by that REP minus
the discount amount.

(e) Terms of customer enrollment. Eligible customers will be
enrolled in the low-income discount rate program through automatic
enrollment or a self-certification process implemented by LIDA.

(1) Automatic enrollment. Automatic enrollment is an
electronic process of identifying customers eligible for the low-income
discount rate by matching data from agencies that operate programs
serving eligible clients with electric utility data maintained by the
ERCOT’s registration agent. The transfer of data for the purposes of
establishing and maintaining the automatic enrollment process shall
occur between TDHS, ERCOT, and the LIDA. To accomplish the
purposes of this subsection, the commission shall:

(A) Contract with a person to perform the LIDA func-
tion. This person shall perform all necessary tasks to establish and
maintain the automatic enrollment system, or any other related task, as
specified in the contract.

(B) Enter into a memorandum of understanding with
TDHS to establish the respective duties of the two agencies.

(C) Develop a protocol to define the automatic enroll-
ment process and the respective duties of the participating entities shar-
ing data.

(2) Self-certification. Self-certification is a form of alter-
nate enrollment available to those eligible electric customers who do
not receive benefits from TDHS, but whose combined household in-
come does not exceed 125% of federal poverty guidelines. Self-cer-
tification enrollment process shall be administered by LIDA. LIDA’s
responsibilities shall include:

(A) Processing the self-certification applications,
which shall be filed on a form developed by the commission.

(B) Adding qualified applicants to the list of eligible
electric service identifiers (ESI IDs).

(C) Processing and maintaining a list of applicants’ ad-
dress changes.

(D) Forwarding to the REPs the list of ESI IDs, with
monthly updates.

(E) Maintaining a toll-free number for inquiries. This
number shall be displayed on the self-certification application.

(F) Conducting outreach and distributing self-certifica-
tion applications.

(G) LIDA may, at its discretion, verify the self-certifica-
tion applicants’ income by requesting copies of tax returns, pay stubs,
or letters from employers.

(3) Period of customer enrollment: Once enrolled, the eli-
gible customer shall receive the discount rate for 13 months from the
date of enrollment.

(A) The continued eligibility status of the customer
shall be reviewed during the twelfth month after the date of initial
enrollment, and every 12 months thereafter.

(B) Customer who continues to receive TDHS benefits
as defined in subsection (c) of this section, will have eligibility for the
discount rate renewed for a new 13-month period.

(f) Protocol. The purpose of the protocol is to define respon-
sibilities of the participating entities. Other technical information may
be added to the request for proposal for the LIDA and memoranda of
understanding between the parties as necessary to establish the auto-
matic enrollment process, in accordance with this section.

(1) TDHS shall:

(A) No later than April 1, 2001, provide the LIDA with
a complete database of its clients, stripped of all information except as
listed below, and sorted by ZIP codes. For each client, the database
shall include:

(i) Full name; and

(ii) Service and mailing addresses, including city,
state, andfive-digit ZIP code, following the U.S. Postal Service stan-
dards;

(B) Provide the LIDA with monthly updates of the
names, or ESI ID if available, and addresses of new clients and any
address changes for existing clients who move.

(C) Provide monthly updates of clients who are no
longer receiving benefits from TDHS as of the twelfth month of client
enrollment in the low-income discount program.

(D) Distribute the self-certification applications in
TDHS offices statewide.

(2) ERCOT shall:

(A) No later than April 1, 2001, allow the LIDA to
have access to a database of residential premises that includes for each
premise:

(i) Service address, including city, state, andfive-
digit ZIP code, following the U.S. Postal Service standards; and

(ii) ESI ID.

(B) Provide the LIDA with monthly updates of new res-
idential premises and their ESI IDs.

(C) Provide the LIDA with monthly updates of residen-
tial premises that have had a change of tenant (i.e., move-out/move-in).

(D) Provide the LIDA with monthly updates of those
customers and ESI IDs who switched retail electric providers.

(3) LIDA shall:

(A) Retrieve the initial database of residential premises
and ESI IDs from ERCOT.

(B) Retrieve the initial database of clients from TDHS.

(C) Establish a list of eligible ESI IDs by initially, and
then periodically, comparing the addresses from the ERCOT and TDHS
databases and identifying records that reasonably match.

(D) Retrieve on a monthly basis the ERCOT’s update
of change of tenants and remove those ESI IDs from the list of eligible
ESI IDs.

(E) Retrieve on a monthly basis the ERCOT’s list of
new premises and add those to the database used for matching.

(F) Retrieve on a monthly basis the TDHS list of ad-
dresses of new clients and clients who have moved and add those that
reasonably match the ERCOT list to the list of eligible ESI IDs.

(G) Implement a program whereby potential low-in-
come customers can self-certify for enrollment in the rate reduction
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program, as specified in subsection (e)(2) of this section. The program
must enable the customer to submit a change of address.

(H) Develop procedures to notify customers of enroll-
ment, expiration, and opportunities for renewal of the rate discount pro-
gram.

(I) Annually report to the commission as to the number
of customers enrolled through the automatic enrollment process and
the number of customers enrolled though self-certification.

(J) Make the database of eligible ESI IDs available to
the REPs.

(4) A REP shall:

(A) Retrieve on a monthly basis the list of eligible ESI
IDs from the LIDA.

(B) Compare the list of its customers with the list of
eligible ESI IDs, and enroll those ESI IDs that match in the rate dis-
count program. The customer enrollment shall take place within the
first billing cycle if notification is received within seven days before
the end of the billing cycle or within 30 calendar days after the REP
receives notification from the LIDA, whichever comes first.

(C) Develop procedures to notify customers of enroll-
ment, expiration, and opportunities for renewal of the rate discount pro-
gram.

(D) Notify customers twice a year about the availability
of the rate discount program.

(E) Provide to the commission copies of materials re-
garding the rate discount program given to customers during the previ-
ous 12 months.

(g) Confidentiality provision.

(1) All data transfers shall be conducted under the terms
and conditions of a TDHS confidentiality agreement so as to protect
customer privacy. The acquired data shall only be used for the purposes
of implementing automatic enrollment.

(2) Data shall not be provided to the REPs in advance of
registering customers. LIDA’s protocols and procedures shall be de-
veloped in a way that maintains the customer eligibility for the rate
discount as proprietary data not to be used for any other purpose.

§25.457. Implementation of the System Benefit Fee by the Munici-
pally Owned Utilities and Electric Cooperatives.

(a) Purpose. The purpose of this section is to implement the
system benefit fee and associated programs as they relate to munici-
pally owned utilities and electric cooperatives.

(b) Applicability. This section applies to a municipally owned
utility and electric cooperative, no sooner than six months preceding
the date on which a municipally owned utility or an electric cooperative
implements customer choice in its certificated service area.

(c) Definitions. The following words and terms, when used in
this subchapter, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Electric cooperative--As defined in §25.5 of this title
(relating to Definitions).

(2) Municipally owned utility--As defined in §25.5 of this
title.

(d) Implementation of fee collection. Not earlier than six
months before the onset, and not later than the day of implementation
of customer choice in its service territory, a municipally owned utility

or an electric cooperative shall impose on its customers, including
its transmission and distribution customers who choose to receive a
single bill from the municipally owned utility or electric cooperative,
a system benefit fee, as determined by the commission pursuant to
§25.451(d) of this title (relating to the Administration of the System
Benefit Account).

(e) Billing requirements. Each municipally owned utility or
electric cooperative shall comply with the billing requirements in
§25.451(h) of this title.

(f) Remittance of funds. The system benefit fee collected by a
municipally owned utility or an electric cooperative shall be remitted
to the Texas Comptroller of Public Accounts (Comptroller) pursuant to
§25.451(g) of this title.

(g) Fee reduction. The commission shall, on a request by a
municipally owned utility or an electric cooperative, reduce the sys-
tem benefit fee, imposed on its retail customers, by an amount equal
to the amount provided by the requesting municipally owned utility or
an electric cooperative, or their retail customers, for local, low-income
programs and local programs that educate customers about the retail
electric market in a neutral and non-promotional manner. The quali-
fying low-income programs must reduce the cost of electricity to the
recipients of such programs and be targeted at customers whose total
household income does not exceed 125% of federal poverty guidelines.
At the time of its request, and once a year thereafter, the municipally
owned utility or an electric cooperative shall provide to the commission
the following:

(1) The total in kWh of electric power sold to its retail cus-
tomers in the 12 months preceding the request;

(2) The total amount spent on the qualifying, local, low-
income programs, for which the reduction is being sought, in the 12
months preceding the date of request;

(3) The total amount spent on qualifying, local, educational
programs, for which the reduction is being sought, in the 12 months
preceding the date of request;

(4) The total amount projected to be spent on qualifying,
local, low-income programs, for which reduction is being sought, in
the 12 months following the date of request; and

(5) The total amount projected to be spent on local, qual-
ifying, educational programs, for which reduction is being sought, in
the 12 months following the date of request.

(h) Reduced rate. A municipally owned utility or an electric
cooperative shall establish a reduced rate for its low-income customers,
who are eligible for a rate discount pursuant to §25.454(d) of this title
(relating to the Rate Reduction Program), which will be discounted off
the standard retail service package established under the Public Utility
Regulatory Act (PURA) §40.053 or §41.053, as appropriate.

(i) Reduction in program funding. If a municipally owned util-
ity or an electric cooperative requests a reduction in fees paid pursuant
to subsection (g) of this section, then the portion of the system benefit
fee proceeds allocated for low-income or education programs for that
municipally owned utility or electric cooperative shall be reduced by
the amount of such reduction.

(j) Reimbursement. To receive reimbursement for the rate
discounts provided to eligible low-income retail customers, the
municipally owned utility or electric cooperative shall comply with
§25.451(j) of this title. The municipally owned utility or electric
cooperative may seek reimbursement for the difference between the
reduced rate charged to its low-income customers and the standard
retail service package established under PURA §40.053 or §41.053, as
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appropriate. The total annual reimbursement for a municipally owned
utility or electric cooperative shall not be more than the proportional
amount a municipally owned utility or electric cooperative has paid
into the system benefit account. The proportional amount shall be
established by the commission in the following manner:

(1) By calculating a share of the total revenue in the system
benefit account that is spent on each of the programs as described in
PURA §39.903(e) in the preceding 12 months;

(2) By calculating the share of total spending on programs
pursuant to PURA §39.903(e)(1) paid by each municipally owned util-
ity or electric cooperative into the system benefit account; and

(3) Any such calculations can be amended by the commis-
sion as necessary throughout the year.

(k) Reporting requirements. If a municipally owned utility or
an electric cooperative continues to bill customers pursuant to PURA
§40.057(c) or §41.057(b), as appropriate, then the municipally owned
utility or electric cooperative shall file with the commission two types
of reports. One report will identify the amount of system benefit fee
collected and paid by its retail customers pursuant to §25.451(i)(1) of
this title; the second report shall identify the amount of system benefit
fee paid by the transmission and distribution only customers pursuant
to §25.451(i)(2) of this title. Both types of reports shall be filed with
the commission at the time the system benefit fee is paid pursuant to
§25.451(g) of this title.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 21,

2000.

TRD-200008886
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: January 10, 2001
Proposal publication date: September 15, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
SUBCHAPTER R. CUSTOMER PROTECTION
RULES FOR RETAIL ELECTRIC SERVICE
16 TAC §§25.471-25.475, 25.477-25.485, 25.491, 25.492

The Public Utility Commission of Texas (commission) adopts
new §§25.471-25.475, 25.477-25.485, 25.491, and 25.492,
Customer Protection Rules for Retail Electric Service, governing
the relationship between a retail customer and a retail electric
provider, with changes to the proposed text as published in the
September 1, 2000 Texas Register (25 TexReg 8544). The new
sections are necessary to implement the Public Utility Regu-
latory Act (PURA), Texas Utilities Code Annotated §39.101,
Customer Safeguards; §39.1025, Limitations on Telephone
Solicitation; and chapter 17, subchapters A, C and D, Customer
Protection. The new sections seek to foster competition, while
balancing customer protection and establish minimum customer
service rules by which retail electric providers (REPs) must
abide in providing electric service to residential and small com-
mercial customers. The focus of the implementation includes:
delineation of standards for the provider of last resort (POLR)

and affiliate REPs, disclosure requirements, and the prohibition
of fraudulent, unfair, misleading, deceptive, and anti-competitive
practices. These new sections were adopted under Project
Number 22255.

A public hearing on the proposed sections was held at commis-
sion offices on October 16, 2000 at 9:00 a.m. Representatives
from American Association of Retired Persons (AARP), Ameri-
can Electric Power Company, Inc. (AEP TDUs), American Elec-
tric Power Energy Services (AEP Energy Services), Consumers
Union Southwest Regional Office (Consumers Union), Office of
Public Utility Counsel (OPC), Reliant Energy, Inc. (Reliant), Re-
tail Electric Provider Coalition (REP Coalition), Texas Legal Ser-
vices Center (TLSC), Texas Ratepayers’ Organization to Save
Energy (Texas ROSE), and TXU Electric-Retail Company (TXU
Retail) attended the hearing and provided comments. To the ex-
tent that these comments differ from the submitted written com-
ments, such comments are summarized herein.

The commission received comments on the proposed new
sections from AEP TDUs; AEP Energy Services; Center for
Energy & Economic Development (CEED); East Texas Electric
Cooperative (ETEC); Enron Corporation, (Enron); Entergy
Gulf States, Inc. (Entergy Texas REP and Entergy TDU);
Environmental Defense Fund (EDF); Green Mountain Energy
Company (Green Mountain), New Energy, Inc., and Enron
Energy Services (collectively, Independent Retailers); The
New Power Company (New Power); Reliant; REP Coalition;
San Antonio City Public Service, the Cities of Austin, Garland,
and Denton (collectively, MOU Commenters); Shell Energy
Services Co. (Shell); Southwestern Public Service Company
(SPS); the State of Texas; Texas Electric Cooperatives (TEC);
Texas Industrial Energy Consumers (TIEC); TLSC, Texas
ROSE, OPC, AARP, Consumers Union, Public Citizen Texas,
Texas Association of Community Action Agencies (collectively,
Consumer Commenters); Texas-New Mexico Power Company
(TNMP); TXU Electric Company (TXU TDU), and TXU Retail.

Within the proposed rules, the term "electric service provider"
was used to refer to affiliated and non-affiliated retail electric
providers (REPs) and the provider of last resort (POLR). The
comments received by the commission from various parties
also used the term electric service provider, often abbreviated
as ESP. There was some confusion among the commenters
with respect to the applicability of the electric service provider
term to municipally owned utilities and electric cooperatives.
Additionally, the commission notes that ESP is a term of art in
other jurisdictions, and its definition in those jurisdictions may
be significantly different from that used in these proposed rules.
For these reasons, the commission has determined that the
most appropriate term to refer to these entities is retail electric
provider (REP), as defined in PURA §31.002(17) and §25.5(67)
of this title (relating to Definitions), with the clarification that the
term REP does not, in these rules, refer to a municipally owned
utility or electric cooperative when it sells retail electric power
and energy within its certificated service territory. The commis-
sion has amended the proposed rules to reflect this change
in terminology. Furthermore, for purposes of consistency and
clarity in this preamble, commenters’ references to "ESPs" have
been summarized as references to "REPs."

In the preamble to the proposed rule, the commission posed the
following questions:

Question 1: Are the proposed rules consistent with the standards
proposed by the Coalition for Uniform Business Rules (CUBR)?
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The commission notes that the CUBR proposal, issued in
September 1999, represents the competitive providers only
and is not the same as the Uniform Business Practices (UBP)
project. The CUBR report was compiled primarily by prospective
competitive suppliers and does not necessarily represent the
perspectives of other market participants. In contrast, the UBP
project is a consensus effort that included, to varying degrees,
transmission and distribution utilities (TDUs), competitive
providers, and consumer groups. The UBP project produced
a final report published on August 1, 2000. All commenters
answered this preamble question by referring to the CUBR
report and did not make reference to the UBP report. The UBP
report defers to state regulators on most policy issues, and
the commission exercises its discretion on the policy raised in
response to this question.

REP Coalition, SPS, and TNMP all noted provisions of the pro-
posed rules that are materially inconsistent with the CUBR rules.
First, all noted that CUBR’s provision for seven calendar days
contrasted with the proposed provision, in §25.474(j)(2)(A)(iii),
which included seven business days from the date the enrollment
notice is sent to the last date a customer may respond to the en-
rollment notice. REP Coalition and SPS asserted that CUBR’s
calendar day standard was more reasonable and recommended
that the proposed rule be changed to reflect calendar days, as
provided in CUBR.

The commission appreciates the need to adopt consistent, na-
tionwide standards, when appropriate. The commission believes
that customers should be provided with sufficient time to respond
to an enrollment notice, particularly if such notice contains an
incorrect switch. The commission expects that the registration
agent will have the capability of receiving customer cancella-
tion requests 24 hours a day, seven days a week. Therefore,
the commission agrees to the proposed change and modifies
§25.474(j)(2)(A)(iii), accordingly.

REP Coalition and SPS noted that CUBR rules provide for the
customer to notify the registration agent that the enrollment is
"incorrect." They suggested that the proposed rule allows the
customer to "cancel" the switch request and asserted that the
provision implies that the customer may cancel its service with
the REP for any reason. These parties asserted that CUBR’s
enrollment notice is solely a slamming protection and does not
grant the customer the right to cancel the switch unless the REP
is not the same as the REP the customer has selected to provide
service. REP Coalition recommended that the proposed rule be
revised to be consistent with CUBR.

The commission agrees that the purpose of the notice provided
to customers by the registration agent is to allow the customer to
confirm that the selected REP is the "correct" REP. The commis-
sion changes §25.474 to reflect this understanding. However,
the commission notes that the registration agent cannot engage
in substantive distinctions between customers who allege slam-
ming and those who have merely changed their mind. The cus-
tomer’s contact must be interpreted broadly and the switch can-
celled by the registration agent for any customer-directed rea-
son.

REP Coalition and SPS noted that CUBR’s standards allow a
REP’s bill format to be determined at the REP’s discretion. REP
Coalition and SPS added that the CUBR rules further provide
that the maximum required content for electric service does not
include the following information included in the proposed rules:
(1) a separate calculation of the average unit price of the current
charge for electric service, (2) the customer’s usage for the prior

12 billing periods, and (3) conspicuous notice of any services or
products being provided to the customer that have been added
since the previous bill. REP Coalition recommended the pro-
posed rules be changed to delete the average price requirement
and to permit the customer and the REP to agree to other for-
mat and content provisions consistent with the CUBR rules and
with the commission’s proceedings regarding billing for other ser-
vices.

The commission notes that PURA §39.101(a)(4) requires that
bills be presented in a clear format. Further, §39.101(a)(7) re-
quires information concerning rates be presented in a standard
format that will permit comparisons between prices. The com-
mission maintains that both a standardized Electricity Facts label
and a standardized actual cost disclosure on a customer’s bill
are required for customers to make valid comparisons among
REPs and to verify that the price that was disclosed by a REP
resembles the price actually being charged to the customer. The
commission declines to modify §25.479 to remove the require-
ment to calculate the average unit price. The commission agrees
that the requirement to provide a 12-month usage history on a
customer’s monthly bill may be unduly burdensome and elim-
inates this requirement from §25.479. However, the terms of
service document provided to the customer by the REP shall
contain a notice about how the customer can obtain a 12-month
usage history. PURA §17.102(3) requires clear and easy iden-
tification of the REP’s name, services or products, and charges
being billed to the customer. The commission’s experience in the
telecommunications industry has shown that customers benefit
from clear disclosures of changes to the products or services
for which they are being billed. As a result, the commission de-
clines to remove the requirement found in §25.479 to provide a
conspicuous notice of any products or services that were added
since the customer’s previous bill.

REP Coalition, SPS, and TNMP noted that CUBR’s standards for
telephonic enrollment provide for the REP to either audio record
or third party verify a customer’s authorization of a REP, while
the proposed rules allow only for third party verification. REP
Coalition recommended revision of the proposed rules to allow
both options, consistent with CUBR rules.

The commission agrees that an audio recording is a satisfac-
tory method for capturing a customer’s authorization and veri-
fication. The commission modifies §25.474(f)(2) to allow audio
recordings. Independent third party verification remains as an-
other acceptable method of verifying a customer’s authorization.

REP Coalition recommended proposed §25.491(a)(3) be revised
to permit five business days for consistency with CUBR rules,
asserting that the information likely to be requested by the com-
mission is information related to verification of a customer’s au-
thorization.

The commission modifies the requirements of the rule, now
found in §25.491(b)(3), to lengthen the time REPs have to
provide information from five to 15 calendar days.

TNMP noted that CUBR standards provide customers with pro-
tection from "illegal discriminatory behavior in (a REP’s) selec-
tion and/or service of customers," and pointed out that, while the
proposed rules include a similar provision, they also include the
"marketing" of electric service. TNMP contends the addition of
"marketing" to the activities that are subject to the discrimination
provisions of Senate Bill 7 (SB7), 76th Legislative Session, is in-
consistent with CUBR and recommended that the proposed rule
be changed to reflect consistency with CUBR.
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The commission addresses this concern in its response to Ques-
tion 2, below.

Question 2: Does the rule language regarding market prac-
tices and reporting requirements at proposed §25.471(c) and
proposed §25.491(b)(1) provide enough specificity for the com-
mission to determine if a marketing practice is discriminatory?

The State of Texas stated that the language in these sections
would assist the commission in determining instances where fur-
ther investigation of discriminatory marketing practices is war-
ranted, but did not believe a self-reporting mechanism would
identify all instances of discriminatory marketing practices. The
State of Texas commented that there would have to be some
reliance on complaints from affected parties and specific inves-
tigation by the commission.

Shell and TXU Retail stated the rule does not provide sufficient
specificity to determine what constitutes a discriminatory mar-
keting practice, leaving REPs vulnerable to frivolous complaints.
Shell and TXU Retail recommended the commission either
clearly define proscribed marketing practices, or delete the word
marketing in §25.471(c). Shell noted that deleting marketing in
§25.471(c) would be consistent with PURA §39.101(c), which
prohibits discrimination in the provision of electric service, but
does not mention marketing.

AEP Energy Services, Entergy Texas REP, SPS, and REP Coali-
tion stated prohibitions on marketing of electric services should
be limited to safeguards against fraudulent, unfair, misleading,
deceptive, or anti-competitive business practices. These par-
ties were concerned that certain provisions in §25.471(c) and
the reporting requirement of proposed §25.491(b)(1) exceeded
PURA’s intent for the monitoring and regulation of marketing
practices for electric services.

Consumer Commenters stated a "thou shalt not discriminate"
approach will not prevent discrimination by REPs and puts the
burden on customers to prove that they have been discriminated
against. Consumer Commenters recommended §25.471(c) be
expanded to require REPs and other marketers to develop writ-
ten policies for informing personnel of the commission’s anti-dis-
crimination requirements and of internal company procedures
designed to assure compliance.

AEP Energy Services stated the measures proposed by Con-
sumer Commenters might be appropriate after discrimination
has been shown to exist; however, they appear to be excessive
requirements for REPs who adhere to the discrimination prohi-
bitions. AEP Energy Services noted the ability of the commis-
sion to consider sanctions for violating discrimination prohibitions
should be an adequate deterrent and that §25.107(h) of this ti-
tle, (relating to Certification of Retail Electric Providers), clearly
provides that a REP cannot discriminate if it wishes to maintain
its certification.

TXU Retail opposed Consumer Commenters’ change and stated
the additional reporting and policy requirements would add un-
reasonable cost and micro-management to the process. TXU
Retail asserted that proposed §25.485 already provides a means
for a customer to complain if he feels he has been subjected to
discrimination and that the commission’s Market Oversight Divi-
sion will have the ability to access any information to determine
whether a further investigation is warranted. TXU Retail further
noted that ERCOT is creating an extensive system to support
this process.

AEP Energy Services, Entergy Texas REP, TNMP, and REP
Coalition stated that proposed §25.471(c) and proposed
§25.491(b)(1) could also be broadly interpreted to preclude a
REP from limiting its marketing of electric service to certain
utility service territories or areas within certain utility service
territories. These parties noted that any type of statewide
marketing obligation is unsupported by PURA or §25.107, and
the imposition of such a requirement would impose an impen-
etrable barrier to entry for REPs wishing to conduct business
in Texas. The parties urged the commission to appreciate the
distinction between prohibited discrimination and permissible
and appropriate strategic marketing activities.

AEP Energy Services, Entergy Texas REP, Independent
Retailers, Reliant, TNMP, TXU Retail and REP Coalition recom-
mended that the term marketing be deleted from §25.471(c).

The commission appreciates the concerns expressed by parties
over the inclusion of the term "marketing and" in §25.471(c).
The commission modifies subsection (c) to reflect that REPs
should not "unduly" discriminate in the marketing or provisioning
of electric service. PURA §17.001 clearly delineates the com-
mission’s authority to adopt and enforce rules that protect retail
customers from fraudulent, unfair, misleading, deceptive, or
anticompetitive business practices. The commission finds that
marketing is a business practice. Additionally, PURA §39.352(c)
and §39.353(c), require REPs and aggregators, respectively,
to comply with all customer protection provisions, all disclosure
requirements, and all marketing guidelines established by the
commission. Additionally, in response to arguments that the
commission is mandating that REPs or aggregators implement
a statewide marketing campaign, the commission notes that
PURA §17.004(a)(4) specifically states that customers should
be protected from "unreasonable discrimination on the basis of
geographic location." The commission fully expects that REPs
and aggregators will target their marketing efforts to the specific
geographic areas in which they will be providing service. Con-
sequently, the commission does not expect that such targeted
marketing efforts, in and of themselves, would result in undue
or unreasonable discrimination. The commission also believes
that the requirements it adopts in §25.491 preclude the need for
the additional standards proposed by Consumer Commenters
in §25.471(c).

Consumer Commenters supported the requirements in pro-
posed §25.491(b)(1), because reporting by zip code is simple
and does not reveal confidential consumer information. How-
ever, Consumer Commenters recommended this section be
amended to satisfy PURA §39.101(d), which requires that
REPs report annually as to the extent of coverage and services
provided by zip code and census tract. Independent Retailers
opposed any proposed enlargements to proposed §25.491(b).

TXU Retail disagreed with Consumer Commenters’ changes,
because a census tract requirement raises a problematic issue.
TXU Retail acknowledged that PURA §39.101(d)(2) provides for
the commission to receive reports from certificated entities by
zip code and census tract, but noted census tracts have con-
fusing boundaries that do not follow or replicate zip code, area
code, city limit, or county limit boundaries. TXU Retail further
noted that the ERCOT registration database is not currently be-
ing designed to capture this data. TXU Retail stated that the ER-
COT database could be converted and interpreted, but the cost
of such a project must be considered. TXU Retail recommended
the commission investigate this issue to determine whether the
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data are available at a reasonable cost before adopting this pro-
vision.

SPS asserted that the requirement for data regarding direct mail
solicitation is not necessary to monitor discriminatory practices
and such a reporting requirement would pose a significant ad-
ministrative burden.

AEP Energy Services, Entergy Texas REP, and REP Coalition
agreed with SPS and stated it appeared that the reporting re-
quirement contained in proposed §25.491(b)(1) was intended to
ensure that REPs would utilize direct mail marketing to reach
all customers in a utility’s service territory. These parties com-
mented it would be inaccurate and highly inappropriate to as-
sume that a REP was not marketing to a broad customer base
solely because there were no direct mail solicitations sent to a
certain zip code. These parties noted experience in other states
indicates that REPs will use a variety of marketing techniques
to reach customers. The parties also noted marketing data for
electric products and services is highly proprietary information
that should not be subject to commission review as this may pre-
vent REPs from entering the market. These parties asserted the
commission will know where each REP’s customers are located,
because of the annual report required by PURA §39.101(d)(2)
and proposed §25.491(b)(2), and no additional benefit will be de-
rived by providing annual reports of proprietary marketing infor-
mation. AEP Energy Services, Entergy Texas REP, REP Coali-
tion, and TNMP urged the commission to consider the practical
problems associated with trying to identify discriminatory market-
ing practices for electric service and to afford all REPs as much
flexibility as possible with regard to marketing their electric prod-
ucts and services. For the reasons discussed above AEP Energy
Services, Entergy Texas REP, Independent Retailers, Reliant,
TNMP, TXU Retail, and REP Coalition recommended proposed
§25.491(b)(1) be deleted.

Consumer Commenters replied that the industry described
marketing strategies as discriminatory by nature, but rational
business decisions. Consumer Commenters disagreed and
asserted that such a "marketing free-for-all" will inevitably lead to
redlining. Consumer Commenters asserted their proposal takes
the extra step to assure that complaint data and disconnect data
are similarly provided to the commission, so the commission
may readily perform an annual desk review to determine
whether there is a need for a more formal inquiry. Furthermore,
Consumer Commenters asserted that knowing that the data is
being examined, the industry will take steps internally to assure
that discriminatory practices are not occurring.

The commission adds subsection (a) to clarify application of this
section, resulting in citation changes to the remaining subsec-
tions. The commission agrees with the arguments presented
by parties that the requirement to report the number of direct
mail solicitations annually distributed to prospective customers
by zip code would be unduly burdensome, and would not pre-
vent redlining. As such, the commission removes this require-
ment. However, the commission modifies §25.491(b)(1)(A) to
clarify that REPs should maintain records and data necessary to
demonstrate compliance with anti-discrimination requirements in
addition to all other applicable commission rules. The commis-
sion also agrees with Consumer Commenters that information
in §25.491(c) should be reported by census tract, as well as by
zip code and modifies §25.491(c) accordingly. The commission
understands that census tract software is readily available that
can easily convert the address and zip code information that will

already be available to REPs. The commission also adopts sub-
section (d), which requires REPs to provide the commission and
the Office of Public Utility Counsel with any information neces-
sary to investigate an alleged discriminatory practice.

Question 3: Should the commission adopt a prepayment plan,
as set forth in §25.478(a)(3)(D)-(E), as a means for bona fide
low-income applicants and certified victims of family violence to
avoid the necessity of paying a deposit that might otherwise be
required in order to receive service? If so, what additional re-
quirements, if any, should apply to such prepayment plans?

The State of Texas supported the adoption of a prepayment plan;
it did not believe any additional requirements were necessary.

TNMP, REP Coalition, and SPS stated that prepayment plans
should be offered at the discretion of the REP and, if offered,
should be made available to all customers in accordance with
that REP’s terms of service. They further stated that because
PURA prohibits discrimination based on income and family sta-
tus, payment options should not be designed to single out a spe-
cific class of customers based on the statutory criteria.

Shell stated that it is not required to offer a prepayment plan un-
der §25.478(a)(3)(D), because it is not an affiliate REP. Shell,
REP Coalition, and SPS stated that if such a plan were required
of all REPs, there should be readily available and easily verifi-
able means for REPs to identify bona fide low-income applicants
and certified victims of family violence eligible for the program.
Shell proposed that the commission could facilitate implemen-
tation of such a program by making a list of qualified applicants
available to REPs in a manner that would maintain the confiden-
tiality of such information. REP Coalition stated that the commis-
sion would have to provide guidance regarding how to adminis-
ter the prepayment option. REP Coalition also stated that there
were additional issues on whether special metering would be re-
quired and how the prepayment would be calculated.

Consumer Commenters proposed alternate language that would
define the prepayment plan as a levelized payment based on an
estimate of the customer’s annual electric usage. They further
proposed an annual adjustment in the levelized payment based
on the customer’s actual use and that the prepayment plan could
not limit the amount of electricity the customer uses.

The commission acknowledges that a deposit can represent a
significant barrier to a customer who has limited financial re-
sources and may limit a customer’s ability to obtain electric ser-
vice. Allowing a customer to pay a required deposit over a set
period of time would aid in eliminating this barrier, while still pro-
viding security for the affiliate REP or POLR. However, the com-
mission does not find it is necessary to create an additional pro-
tection for low-income customers beyond those already estab-
lished in PURA §39.903. Accordingly, the commission modifies
the proposed language at §25.478(a)(3)(D) to restrict the waiver
of a required deposit for certified family violence victims only.
The commission agrees with Shell that there should be an eas-
ily verifiable means for REPs to identify certified victims of family
violence and includes such provisions.

Question 4: With respect to proposed §25.479(b)(17), relating
to issuance and format of bills, what labels should be required
to be used by REPs that elect to present their electric bills in
an unbundled format? Please provide the standard label and a
definition of what types of charges or services that label should
include.
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REP Coalition said that the proposed list contained in proposed
§25.479(b)(17) is sufficient and acceptable for providers offering
unbundled service and a corresponding bill. However, AEP TDU
and TXU TDU said that if the listing of unbundled service terms
is intended to be all-inclusive, the terms "gross receipts assess-
ment" and "nuclear decommissioning fee" should be added.

The commission agrees that the nuclear decommissioning
fee, designated as a nonbypassable charge in PURA §39.205,
should be among the unbundled terms listed on the bill.
However, the commission declines to add the gross receipts
assessment to the list of unbundled charges because the gross
receipts assessment is charged against the "gross receipts
from rates charged to the ultimate consumer" (see PURA
§16.001(b)) and does not constitute a nonbypassable charge.
The commission notes that the definitions of the labels, now
§25.479(c)(1)(P), will be established in a separate implemen-
tation project or working group.

Consumer Commenters opposed allowing providers to issue
bills under a single bundled rate, saying that customers need
a breakdown so they can check the accuracy of their bills and
accurately compare the prices offered by different providers.
According to Consumer Commenters, allowing the transmission
and distribution rate, system benefit fee, transition charge and
other fixed charges to be rolled into a single per-kWh charge
for billing purposes would allow a REP to overcharge for these
regulated services as part of a market rate. They added that
if competition transition charges (CTCs) are not shown on
the bill, neither residential customers nor the commission can
ensure that illegal cross subsidies or commercial discounts are
not allowing certain customer classes to avoid paying their fair
share of stranded costs.

New Power, Green Mountain, Reliant, and TXU Retail disagreed
with Consumer Commenters. Reliant said that any charge
above the regulated non-bypassable fees are, by definition,
not a charge for regulated services. REP Coalition, SPS, AEP
Energy Services, Entergy Texas REP, and TXU Retail said a
provider should be able to offer either bundled or unbundled
products or services to its customers and should be allowed
to present its bill with standard labels for charges or notices
in accordance with its terms of service. TXU Retail noted that
the terms and conditions a customer accepts prior to service
will determine the way services will be priced and will be the
standard against which a customer will judge whether an
overcharge has occurred.

TNMP, Shell, and REP Coalition commented that it should be
left to the individual REP to propose a format for disclosure of
non-electric products and services, because each product would
have unique pricing and unique labeling needs. Shell noted fur-
ther that requiring a massive amount of information to be in-
cluded on the bill would add to customer confusion and burden
the market with unnecessary costs without providing any mean-
ingful customer protection. Shell said that customers who want
detailed billing information are certainly entitled to it, but those
who simply want to know "how much do I owe" should not have
to hunt through other information on the bill.

PURA §39.202 requires an affiliate REP to make available to
its residential and small commercial customers rates that, on
a bundled basis, are 6.0% less than the affiliated electric util-
ity’s corresponding average residential and small commercial
rates in effect on January 1, 1999. These bundled rates will be

known as the "price to beat" for residential and small commer-
cial customers and shall include all costs formerly billed to cus-
tomers, including those associated with generation, transmission
and distribution, and customer service. The Electricity Facts
label, proposed in §25.475(e)(1)(A)(i), also requires all REPs
to disclose the "bundled" price. Further, PURA §17.004(a)(8)
and §39.101(a)(3) require bills be presented in a clear, readable
format and in easy-to-understand language. The commission
anticipates that the objective of a clear, easily understood bill
would be aided by the provision of charges in bundled format,
consistent with the manner in which such charges are currently
disclosed, and will be disclosed in the future in the Electricity
Facts label. The commission strongly favors a bundled bill for-
mat. The commission also agrees with Consumer Commenters
that customers need to have access to itemized billing informa-
tion if they wish to check the accuracy of their bills. However,
this objective can be accomplished by requiring a REP that of-
fers a bundled bill format to provide a notice in the terms and
conditions document advising the customer that unbundled in-
formation can be obtained by contacting the REP, and allowing
the customer to call the provider and ask for a detailed break-
down of the bundled charges. Regarding products that combine
electric and non-electric service, the commission holds that any
bundled bill must prominently include a subtotal for electric-only
charges. The provider may choose whether or not to further un-
bundle the non-electric charges, as long as the billing method
does not conflict with any other provision of this subchapter.

Question 5: Should a REP other than the POLR be permitted to
charge a late fee for overdue payments?

SPS, Entergy Texas REP, and REP Coalition stated that the abil-
ity of REPs to charge a late fee for overdue payments sends ap-
propriate pricing signals to customers. They determined that late
fees are designed to encourage customers to pay their bills on
time by giving them incentive to prioritize payments. The par-
ties contend that the ability to charge late fees is simply an ad-
ditional tool that REPs may use for non-payment to reduce the
costs of collection and the level of write-offs. REP Coalition con-
cluded that if late fees are not allowed, there would be a nega-
tive impact on the competitive market. Entergy Texas REP com-
mented that late fees will have the effect in the competitive mar-
ket of fewer disconnect notices, thus lowering the costs of credit
and collection, while reinforcing positive payment behaviors of
the consumer. REP Coalition and SPS recognized that both late
payment fees and the right to authorize a disconnect are incen-
tives for residential customers to pay their bills. They stated that
if REPs were given the right to disconnect for non-payment of a
customer’s bill, the REPs would be willing to forego the right to
charge a late fee for residential customers and would be willing to
comply with other provisions regarding credit requirements, de-
posit, deferred payment plans, and billing arrangements. SPS
also agreed to forgo small commercial late charges in exchange
for the right to authorize a disconnection for non-payment. In
its reply comments, Reliant agreed that any REP that does not
have the right to disconnect customers for non-payment of elec-
tric service bills should be allowed to charge late fees limited to
5.0% of the customer’s past due bill. REP Coalition, in its re-
ply comments, stated that late payment fees provide the second
best incentive behind the threat of disconnection for customers
to pay bills on time.

In support of the proposed rule, Consumer Commenters
maintained that the existing prohibition of late fees on resi-
dential customer bills is important, and should continue until
evidence shows that late fees for residential customers are both
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necessary in a competitive market and in the best interest of
consumers. Consumer Commenters pointed out that late fee
proposals have been rejected for residential customers in the
past. They cited Project Number 19513, Transfer of Existing
Electric Utility Customer Service Rules to New Chapter 25
of Subst. R. and Associated Changes, a proposed rule that
would have permitted utilities to charge a 5.0% late fee to
residential customers. They stated that data submitted by Texas
Utilities (now known as TXU Electric) and Reliant Energy HL&P
indicated that late fees would have resulted in both companies
collecting large sums of money on accounts that were paid
within 60 days. Consumer Commenters stated that there is
no evidence that a REP would need to charge late fees to
recover the costs of collection. Consumer Commenters also
commented that rising fuel costs are already making electric
bills more difficult for the average household to pay, and that
residential late fees compound the problem. TXU Retail and
Entergy Texas REP disagreed with Consumer Commenters.

Consumer Commenters also commented that the cost to a REP
of collecting late payments is already accounted for in the utility’s
cost of service. They stated that after competition begins, the al-
lowance will be rolled into a REP’s competitive rates. REPs, they
concluded, will recover the cost of uncollectible accounts in mar-
ket-based rates the way other businesses do. TXU Retail stated
that Consumer Commenters’ arguments that REPs would profit
from late fees are wrong and unsupportable. TXU replied that
in the historical regulated market, the commission established
rates that were intended to recover collection costs from all res-
idential customers, and this will not be possible in a competitive
market. Entergy Texas REP commented that Consumer Com-
menters failed to realize that we are entering a competitive mar-
ket and REPs have the responsibility of paying all non-bypass-
able charges plus costs associated with the purchase of gener-
ation, regardless of when customers remit payment to the REP.
Entergy Texas REP stated that timely payment by all parties is
good for consumers, good for the market, and supports customer
choice by encouraging REP entry.

At the very least, Consumer Commenters contended that REPs
should not be allowed to charge penalties on a deferred pay-
ment plan where the Comprehensive Energy Assistance Pro-
gram (CEAP), Low-income Home Energy Assistance Program
(LIHEAP), or other publicly funded program makes contributions
so as to avoid forcing agencies to pay late fees and penalties
with public funds. TXU replied that this did not make sense be-
cause if a publicly funded program is designed to help customers
pay their bills and late payment fees are part of the bill, then the
late payment fees should be paid. Entergy Texas REP also noted
that not charging late fees to customers receiving payment assis-
tance would create a need for special record systems and would
create additional cost over and above the cost of carrying the
late payment.

TEC and MOU Commenters stated that the municipally owned
utilities and electric cooperatives can set their own rates, and a
late fee is included in rates.

The commission agrees with REP Coalition and SPS that a late
fee is an appropriate incentive to ensure timely payments. Since
the ability to disconnect electric service for non-payment is a
right reserved for the POLR, the commission determines that
all REPs, except the POLR, may assess a one time late fee of
5.0% to the electric service portion of a residential customer’s
bill, and has amended the proposed rule accordingly. However,
the commission finds that customers receiving assistance from

the system benefit fund should not be required to pay late fees.
The commission also agrees with TEC and MOU Commenters
and determines that municipally owned utilities and electric co-
operatives can set their own rates and late fees when operating
in their own service territories. However, when operating out-
side their service territory the commission’s customer protection
rules, including the application of late fees, shall apply.

Question 6: Should REPs be required to make available a vol-
untary customer donation program to benefit low-income cus-
tomers?

REP Coalition and SPS stated that, while voluntary customer do-
nation programs may be beneficial, they should not be required;
a better way to provide assistance to low-income customers is
the system benefit fund, which has already been established.
TNMP did not oppose such programs, but stated they should
not be mandatory. Shell pointed to the mandatory system ben-
efit fund and noted the need for additional programs is not clear.

The State of Texas stated that the system benefit fund should be
used for customer assistance and that any other program may
be too costly. Reliant agreed and noted that if a REP wants to
institute a donation program, it should be at the REP’s discretion.

Entergy Texas REP made a distinction between emergency or
temporary assistance and the system benefit fund, believing that
resources from the system benefit fund will not be sufficient or
timely to provide help for all who need it. While mandating a
checkoff may not be the best way, Entergy Texas REP expressed
willingness to work with others to find a way to maintain the ex-
isting safety net programs.

Consumer Commenters emphasized that PURA requires REPs
to offer assistance programs to low-income customers; there-
fore, the commission should make such programs mandatory,
including customer donations. Consumer Commenters recom-
mended programs that would have REPs and POLRs inform-
ing customers, through quarterly billing inserts, about the op-
portunity to contribute a fixed amount each billing cycle to an
assistance program, mandate all bills to have a check-off box,
and require TDUs to collect money from the REPs and POLRs
for distribution to needy customers. Additionally, 10% of the
funds would go towards promotion of such programs statewide
and TDUs would be encouraged to match customer money with
shareholder funds. Finally, those TDUs that currently match
funds would be required to continue to do so at 1999 levels.

Consumer Commenters were also concerned that not mandat-
ing voluntary customer donation programs will eliminate billing
assistance programs altogether since the system benefit fund
does not provide temporary help to customers. Consumer Com-
menters asserted that omitting such a mandate in the rule is con-
trary to PURA §17.004(a)(11), which requires all REPs to offer
bill payment assistance programs. Consumer Commenters’ pro-
posal would allow customers to make contributions to maintain
current crisis assistance levels.

Entergy TDU noted that while mandating assistance programs
would be seen as burdensome by REPs and TDUs, Entergy has
operated a program similar to the one proposed by Consumer
Commenters for the past 18 years and is a strong proponent
of preserving fuel programs. However, Entergy TDU noted the
main question is how to transition existing programs to the com-
petitive market and pointed out that in the competitive market,
the local community organizations will not have the resources to
deal with a multitude of providers.
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Entergy Texas REP agreed with Consumer Commenters that
bill payment assistance programs are important to end-use
customers and stated that the system benefit fund does not
address the same types of customers or needs that are met
by the existing bill payment assistance programs, which are
not synonymous with low-income programs. Entergy Texas
REP commented that several issues addressed by Consumer
Commenters deserved more attention. Entergy concluded that
the commission did not have the authority to mandate TDUs
currently providing shareholder-matching funds to continue to
match these funds at current levels. Secondly, Entergy Texas
REP suggested that funds collected by REPs in bills from
contributors could be passed directly to the bill payment assis-
tance administrator in each TDU’s area. Entergy Texas REP
suggested that language proposed by Consumer Commenters
could be revised to provide that the TDUs would primarily
coordinate the interaction between community organizations
and the program administrator. Finally, Entergy Texas REP
concluded that if the commission found that it has the authority
to address bill payment assistance issues, then it would seem
appropriate to reimburse REPs for the costs of such programs
out of the collected bill payment assistance programs. Entergy
Texas REP commented that there is time to develop a workable
program that would maintain the voluntary character of such
programs and continue their good work.

The commission agrees with parties regarding the importance of
the bill payment assistance programs and notes their beneficial
nature. PURA §17.004(11) requires REPs to offer low-income
customers a bill payment assistance program, in addition to en-
ergy efficiency and affordable rates. The commission agrees that
the system benefit fund provides low-income customers with rate
reductions that meet the "affordable rate" requirement. However,
the system benefit fund does not contemplate a bill payment as-
sistance program for low-income customers. Consequently, in
§25.480(g)(2) the commission requires all REPs to establish a
bill payment assistance program, which shall include a box on
customers’ bills that allows customers to make voluntary dona-
tions to such a program. However, the commission declines to
delineate how a REP should operate its program and instead
adopts annual reporting requirements that require a REP to sum-
marize the amount of money set aside for bill payment assis-
tance, the assistance agencies selected to disburse funds to cus-
tomers, and the amounts provided to each assistance agency
for that purpose. The commission believes that such a reporting
requirements will provide oversight, without micromanaging the
specifics of each program. However, the commission reserves
the right to more clearly define appropriate bill payment assis-
tance programs should the need arise.

Question 7: What provisions and processes within these rules
should apply to the customers of individual cooperatives and mu-
nicipally owned utilities as they open their home markets to elec-
tric competition?

All parties agreed that the proposed rules should apply to retail
customers served by cooperatives and municipally owned utili-
ties outside of their certificated service area. There was, how-
ever, disagreement among parties over the applicability of the
commission’s rules within the service areas of municipally owned
utilities and cooperatives that opt into competition.

REP Coalition, Consumer Commenters, TEC, and MOU Com-
menters, noted that for customers served by cooperatives and
municipally owned utilities within their service area, PURA pro-
vides cooperatives and municipally owned utilities the authority

to promulgate their own rules designed to achieve the statutory
customer protection objectives. MOU Commenters added that
none of the provisions and processes in the proposed rules ap-
ply to customers of a municipally owned utility or cooperative
within its service area. MOU Commenters also stated that the
billing standards contained in the draft Terms and Conditions of
Transmission and Distribution Utilities’ Retail Distribution Service
(commission Project Number 22187, Rulemaking to Establish
Terms and Conditions of Transmission and Distribution Utilities’
Retail Distribution Service) should control in consolidated billing
situations.

The State of Texas argued that most, if not all, provisions of
these proposed rules should apply to cooperatives and munici-
pally owned utilities that opt into competition, because customers
deserve the same basic protections regardless of what entity is
providing service. TNMP and SPS also commented that all pro-
visions and processes in the commission’s rules should apply to
individual electric cooperatives and municipally owned utilities
that opt into competition. Without the same customer protec-
tions, TNMP claimed that there would be a non-level playing field
among market participants. Consumer Commenters asserted
that the proposed commission rules are the minimum standard
every REP must meet and are not optional.

REP Coalition and Consumer Commenters emphasized that the
rules adopted by municipally owned utilities and cooperatives
within their service areas shall have the same effect of accom-
plishing the customer protection objectives of PURA. Accord-
ing to REP Coalition, all customers should expect to have the
same customer protections regardless of the service area in
which they reside. TEC replied that the customer protection rules
adopted by municipally owned utilities and cooperatives are not
required to be identical to the commission’s rules, even though
they must have the effect of accomplishing the same customer
protection objectives specified in PURA. According to TEC, the
customer protection rules enacted by cooperatives and munici-
pally owned utilities could be significantly different from the com-
mission’s rules, especially if the commission enacts customer
protections beyond those mandated by PURA §17.004(a) and
(b) and §17.102.

Specific concerns were raised by both MOU Commenters and
TEC with respect to the applicability of certain rule provisions,
irrespective of whether the customer was in its existing service
area. Specifically, TEC and MOU Commenters raised concerns
over the various reporting requirements imposed by many of
these rules, arguing that such requirements were not consistent
with PURA §40.004(7) and §41.004(5), respectively. TEC and
MOU Commenters also raised concerns regarding the applica-
bility of enforcement actions against electric cooperatives and
municipally owned utilities. The parties argued that the admin-
istrative penalty statute refers to a "person" and that by PURA
definition neither a municipally owned utility nor an electric co-
operative is considered a "person."

In its reply comments, TIEC noted that although some of the par-
ties would like to see the commission’s rules made applicable to
all retail electric customers, that is contrary to what is mandated
by PURA.

The commission agrees that these customer protection rules ap-
ply to customers served by an electric cooperative or municipally
owned utility operating outside of its certificated service area. In
addition, these rules apply to all customers served by a REP ir-
respective of the service area (i.e., both inside and outside of
the certificated area of a competitive municipally owned utility

ADOPTED RULES January 5, 2001 26 TexReg 131



or electric cooperative). The commission also determines that
PURA §17.005 and §17.006 give an electric cooperative or mu-
nicipally owned utility the authority to adopt and enforce its own
customer protection rules for customers inside its certificated
service area, which must meet the customer protection objec-
tives of PURA. The commission’s rules should serve as a model
for the minimum customer protections that all customers can ex-
pect in a competitive market.

The commission agrees with TEC and MOU Commenters and
modifies all sections of these rules to eliminate the relevant re-
porting requirements. The commission also agrees that adminis-
trative penalties cannot be applied to municipally owned utilities
or electric cooperatives and modifies the applicable sections of
these rules accordingly. However, the commission will issue a
report to the appropriate governing body of a municipally owned
utility or an electric cooperative regarding potential violations.

Question 8: Is the minimum contract term established in
§25.477(a)(8) the appropriate mechanism to discourage cus-
tomers from gaming the affiliate REP’s price to beat rate?

TNMP commented that the minimum requirement in proposed
§25.477(a)(8) is an appropriate mechanism for discouraging
customers from gaming the affiliate REP’s price to beat rate.

Consumer Commenters, the State of Texas, and Shell dis-
agreed, arguing that customers have a right to seek out the best
prices in the market and should not be penalized for exercising
their right to return to the "safe harbor" of the price to beat rate.
The parties also commented that the proposal might force price
to beat customers to make 12-month commitments against
their will because if a provider leaves the market, the returning
customer has no choice but to sign a 12-month contract with the
affiliate REP, default to the POLR, or go without electricity. The
proposal would result in: (1) less participation in the competitive
market; (2) more difficulty for new providers to win customers
as customers would be intimidated from switching to new
providers; and (3) damage new providers’ ability to compete
with affiliates since customers will be locked into contracts with
the affiliate. Shell also argued that PURA §39.202(a) does not
give the commission the authority to allow affiliate REPs to put
conditions on the availability of the price to beat rate or mandate
minimum terms.

Consumer Commenters also commented that customers will not
be able to game the price to beat rate for two reasons: (1) the
language in the actual proposed subsection does not refer to
the price to beat and could be read to allow the affiliate REP
to refuse service to any returning customer who refuses to take
a 12-month contract on any rate plan offered; and (2) residen-
tial customers will most likely remain on volumetric meters, pay-
ing fixed rates. Consumer Commenters stated that other states
with a competitive retail electric market have not experienced the
problem of residential customers gaming the system, but that
residential customers have been victimized because REPs that
cannot cover wholesale market costs are "dumping" them on the
POLR.

The State of Texas said that forcing customers who choose the
affiliate REP to remain for one year would lead to artificially high
prices for retail electricity.

REP Coalition, Shell, and SPS suggested deleting the minimum
one-year service contract term from this rule and addressing
the gaming issue in the rulemaking in Project Number 21409,
Price to Beat. Shell and AEP Energy Services said the gam-
ing issue should be addressed by ensuring that the price to beat

accurately tracks changes in the market price for power. They
noted that PURA §39.202(l) permits the commission to adjust
the fuel factor underlying the price to beat to reflect "significant
changes in the market price of natural gas and purchased en-
ergy." The parties concluded that gaming would not occur if there
was a level playing field in which the market price of energy is
reflected in the prices charged by competitors, and the price to
beat charged by affiliate REPs.

The commission agrees that customers returning to the affiliated
provider and the price to beat should not be penalized and sub-
ject to a long-term contract. Ensuring that the price to beat accu-
rately reflects market prices of electricity will more effectively pre-
vent customers from "gaming" the system and will be addressed
in Project Number 21409.

Question 9: In light of the emergency rule adopted by the com-
mission on August 10, 2000 in Project Number 22869, should
the commission adopt a new standard for terminations and dis-
connects during prolonged heat events, that would preclude the
future need for such emergency rule? If so, please provide spe-
cific rule language that would be appropriate.

SPS commented that proposed §25.483(i) protects customers
from being disconnected during extreme weather and that there
is no need to adopt a different standard.

TNMP commented that a new extreme weather standard is nec-
essary. TNMP and SPS argued that extreme weather provisions
should be limited to affected counties, rather than the REP’s en-
tire service territory, because it would be unfair to the REP to fol-
low this requirement if it were certified for the entire state and only
one county was under an advisory. TNMP also argued that the
extreme weather provision should prevent terminations as well
as disconnections to avoid imposing an excessive burden on the
POLR from terminations that transfer the customer to POLR ser-
vice. However, TNMP suggested that should a future commis-
sion determine the need for emergency action, the commission
should include in the customer protection rules the guidelines
for what such a rule would provide. TNMP commented that an
emergency rule should require REPs to insert in their termination
and disconnect notices an offer for a deferred payment plan, re-
gardless of the customer’s payment history, and if the customer
does not contact the REP before the end of the ten-day notice pe-
riod, termination or disconnection could take place. TNMP com-
mented that the TDU will be prohibited under the proposed terms
and conditions in Project Number 22187 from disconnecting if
there is a heat advisory issued in their service territory. TNMP
stated that if the customer does contact the REP, the REP would
be required to make alternative payment arrangements with the
customer at least once during the emergency period and that
this is consistent with this year’s emergency rule and would not
require extensive programming changes to achieve compliance.

REP Coalition commented that a new standard is needed and
that heat as extreme as that experienced during the summer
of 2000 demonstrates the need for additional customer protec-
tions and recommended the commission adopt a new rule for
disconnects during prolonged heat events that would preclude
the future need for emergency rules. REP Coalition noted it
did not address the application of the new rule to terminations
since terminations will not result in an interruption of electric ser-
vice to the customer. REP Coalition argued that the customer
must be required to enter into a payment plan and submit a min-
imum level of payment during the period in which disconnections
are prohibited and that the rule should encourage customers to
adhere to the payment plans to avoid being transferred to the
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higher priced POLR. REP Coalition further argued that once an
extreme weather emergency has been declared, REPs should
be required to insert in their disconnect notices an offer for a de-
ferred payment plan and that if the customer does not contact the
REP before the end of the ten-day notice period and enter into
a deferred payment plan, the disconnect could take place. REP
Coalition also proposed the minimum payment be automatically
set as the 12-month average for the location, and any amounts
over the 12-month average be deferred until the extreme condi-
tions expire. REP Coalition further proposed a deferred payment
plan to provide that the delinquent amount be paid in equal in-
stallments over a period of at least six billing cycles, unless the
residential customer agrees to a shorter period, and the deferred
payment plan should not include a late payment penalty (as long
as the installments are paid on time), interest, or a deposit. Shell
agreed that the commission should adopt standards for termina-
tions and disconnections during prolonged heat events, but it had
no specific suggestions regarding appropriate language.

Consumer Commenters stated that the commission should
maintain the current weather standards triggering a prohibition
on disconnection during extremely hot and extremely cold
weather and that a rule similar to the emergency rule, offering
a deferred payment plan to all customers to pay off high bills
caused by extreme weather, should be incorporated into this
customer protection rule. Consumer Commenters suggested
the rule require utilities to monitor weather conditions and have
a system for reporting the presence of a weather emergency to
employees, energy assistance agencies, and the commission.
Consumer Commenters stated they wanted the same standard
applied to the cold weather emergency language. They further
noted that the standards for defining weather extremes are
inadequate to fully protect consumers and that health risks are
posed by both heat and cold under temperatures not as extreme
as those required under the commission’s rules. Consumer
Commenters preferred that the commission either lower the
summer threshold and raise the winter threshold or institute a
seasonal ban on disconnection of residential service.

As an alternative, they suggested implementing a deferred pay-
ment plan that would allow a customer to maintain service upon
payment of a predetermined minimum amount. Consumer Com-
menters noted that equal monthly payments are convenient for
consumers on a fixed budget, but that the commission’s rules
do not require an electric utility to offer level and average pay-
ment plans. Furthermore, they noted that the electric utility may
require a deposit from a customer participating in a level-billing
plan and that the deposit may take level-billing plans out of reach
for consumers unable to afford the deposit. Consumer Com-
menters stated that they were seeking a solution for customers
likely to be disconnected, and for customers who may need extra
time to pay off high bills caused by a weather emergency. There-
fore, Consumer Commenters proposed that all REPs be required
to make deferred payment plans available to all customers in any
month during which a weather emergency occurs and that the
emergency rule adopted under Project Number 22869, Petition
of Texas Ratepayers’ Organization to Save Energy and Texas Le-
gal Services Center to Adopt and Emergency Rule to Suspend
Disconnection of Electricity Because of Extreme and Persistent
Heat, provides a workable model that can be readily modified for
inclusion in the adopted rule. Consumer Commenters proposed
that the deferred payment plan establish a minimum payment
schedule to assure continuation of service and that the rule be
drafted to assure that: (1) during high usage months, a customer

can only be terminated or disconnected for failing to make a min-
imum payment under a deferred payment plan; (2) the minimum
payment should be an amount equivalent to an average monthly
bill based on annual usage; (3) any customer must automati-
cally be offered six months to pay off delinquent bills and at the
customer’s request must be given up to 12 months to pay; and
(4) utilities cannot charge a late payment or penalty if the install-
ments are paid on time or require a security deposit.

Consumer Commenters also recommended the rule specifically
state that REPs and utilities must track weather conditions and
report all emergency weather days to the commission, on a daily
basis if necessary, and be required to educate the commission
and the energy service providers assisting its customers on how
to access up to date information on the weather in its service
area. Additionally, Consumer Commenters recommended that
the rule specifically require the REPs and utilities to convey any
weather emergency and disconnection ban status to all employ-
ees.

The commission acknowledges that prior emergency rules
establishing a moratorium on the disconnection of electric
service have had the adverse impact of increasing an electric
utility’s uncollectibles and resulted in significantly higher rates
of disconnections upon expiration of the moratorium period.
The commission also acknowledges that customers experience
large increases in their summer electric bills due to both
seasonal rate structures and the need to use more electricity
to maintain a reasonable temperature inside one’s home. The
commission further acknowledges that many customers on low,
or otherwise fixed, incomes cannot effectively manage such
dramatic increases to their monthly expenses, and risk having
their electric service either terminated or disconnected. The
commission finds that the health and safety of Texas customers
should not be threatened by overly aggressive collection
activities of REPs, but that REPs should have systems in place
to help mitigate the effect of high summer electric bills. The
commission adopts several requirements to provide better
opportunities for customers to remain current in their bills, make
payments of a more stable and predictable nature, provide
protections from "extreme weather emergencies" as specified
in PURA §39.101(h), and limit risk exposure to the REP.
Specifically, the commission mandates in §25.480(h) that all
REPs offer all customers the option of entering into a levelized
payment program. Additionally, §25.480(g) requires all REPs to
implement bill payment assistance programs to aid customers
who express an inability to pay all or part of their bill. Further
§25.482(f) requires REPs to offer deferred payment plans to
all customers for bills that become due during the extreme
weather emergency, and prohibits terminating or disconnecting
a customer for non-payment during an extreme weather emer-
gency. The commission also adopts a new deposit standard
in §25.478(k)(1) that allows a REP to keep a deposit for the
entire period that the REP serves a customer. The commission
expects that when viewed as a whole, these provisions will
eliminate the need, in future years, to adopt an emergency
rule. In reference to the proposal by Consumer Commenters
that REPs and utilities be required to track and report weather
conditions to the commission, the commission will form an
implementation working group to develop appropriate reporting
procedures.

§25.471, General Provisions of Customer Protection Rules.

The State of Texas asserted that the basic levels of customer
protection provided for in these rules should be applied to all
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customers and that any large commercial or industrial customer
who agrees to lesser customer protection should do so under
an express waiver that includes a statement that the customer is
expressly waiving one or more specific customer protections.

Consumer Commenters oppose the "double standard" being set
for customers of affiliate REPs and POLRs versus a lesser set
of customer protections for nonaffiliate REPs and affiliate REPs
operating outside their current service territory. Consumer Com-
menters stated consumers could focus on price and make in-
formed, confident decisions if there was only one set of customer
protection standards.

In reply, TEC noted that there is no statutory authority to support
comments that the customer protection rules, or at least a major-
ity of them, should be applicable to all retail electric customers in
Texas. TEC cited PURA §§17.005, 17.006, and 39.101(g), which
specifically contemplate various versions of the customer protec-
tion rules be enacted, including those that would be adopted by
municipally owned utilities and electric cooperatives that opt-in
to competition. Additionally, TEC noted that the customer pro-
tection rules enacted by electric cooperatives and municipally
owned utilities do not apply to all customers located within the
certificated areas of the electric cooperatives and municipally
owned utilities, but only to those customers who continue to be
served by an electric cooperative or municipally owned utility
within its certificated service area; in all other instances, it noted,
the commission’s customer protection rules apply.

MOU Commenters proposed changing the first sentence of
§25.471(a)(4) to clarify the correct applicability of the rules
to customers of municipally owned utilities and electric co-
operatives within their service areas. MOU Commenters
also proposed moving and renumbering §25.471(a)(5) as
§25.471(a)(6) and adding a new §25.471(a)(5) to clarify the
differing coverage of these customer protection rules with regard
to municipally owned utilities and electric cooperatives when
serving either within or outside their certificated service areas.

The protections set forth in these rules are primarily intended
for residential and small commercial customers. The commis-
sion expects that large commercial and industrial customers will
find it in their interest to have the resources necessary to nego-
tiate contracts that will provide terms that are most important to
them. The commission notes that the purpose of this subchap-
ter is to provide minimum standards for customer protection and
that nothing herein dilutes or abridges any other applicable con-
sumer protections. The commission believes the adopted rules
provide strong protections for all customers, while allowing flex-
ibility to new market entrants and encouraging increased com-
petition. Customers continue to have the full protections they
have had under a traditional monopoly through the affiliate REP
and POLR and may or may not choose an unaffiliate REP. The
commission believes that imposing fewer burdens on new market
entrants will provide greater opportunity for meaningful competi-
tion. Nevertheless, the commission will continue to monitor the
market and will make appropriate changes to these rules in the
future in response to behavior by REPs. Finally, with regard to
the application of these customer protection rules to electric co-
operatives and municipally owned utilities, the commission refers
to the discussion in its response to Question 7.

AEP Energy Services commented that the fact that the applica-
tion of these customer protection rules to an affiliate REP ex-
tends until January 1, 2007, has potentially unfair and anti-com-
petitive consequences for affiliate REPs. They proposed chang-
ing §25.471(a)(1) to provide that the customer protection rules

for the affiliate REP apply until January 1, 2007 only for those
customers receiving price to beat service.

Reliant recommended that the affiliate REP customer protection
rules apply until the period for the price to beat expires.

The commission believes that the affiliate REP and the offering
of the price to beat serves as a safe harbor until competition
fully exists. PURA §39.202 clearly states that the price to beat
must be made available until January 1, 2007; consequently, the
commission also determines that the safe harbor customer pro-
tections of the affiliate REP must also be available until January
1, 2007.

AEP Energy Services, AEP TDUs, TXU TDU, and Entergy TDU
noted that the effective date of January 1, 2001, in proposed
§25.471(a)(3) may cause confusion when both the existing cus-
tomer service and protection rules and the REP customer ser-
vice and protection rules apply. Parties recommended the pre-
amble clearly state that after January 1, 2001, the rules do not
apply to electric utilities, and that prior to unbundling, electric utili-
ties will continue to be governed by the existing customer service
and protection rules.

The commission clarifies that these rules apply to REPs. Cus-
tomers not participating in the pilot program will continue to be
served by the electric utility until January 1, 2002, and governed
by current customer service and protection rules in Chapter 25,
Subchapter B, applicable to electric utilities.

TXU TDU proposed that §25.471(a)(5) be clarified to indicate
that this subchapter is the controlling authority over documents
issued to residential and small commercial customers by a REP.
Reliant recommended that §25.471(a)(5) clarify that the rules
of this subchapter govern for residential and small commercial
customers. AEP TDUs and Entergy TDU stated that these pro-
posed rules govern the relationship between the REP and the
retail customer and should not purport to control over rules gov-
erning other relationships.

The State of Texas recommended that language be added to
this section to ensure that all consumer protections otherwise
applicable will continue in effect and will not be impinged upon
by these rules.

The commission clarifies that this subchapter governs the
interactions between a REP and a retail customer. The com-
mission further notes that it has structured the market and these
rules are structured based upon the premise that the REP is
the customer’s primary point of contact and interaction. The
commission also modifies §25.471(b) to clarify that the purpose
of this subchapter is to provide minimum standards for customer
protection and that nothing herein dilutes or abridges any other
applicable consumer protections provided by state or federal
statute.

Comments and discussions regarding §25.471(c) are addressed
in Question 2.

TEC recommended adding a definition for "Consumer-Owned
Competitive Retailer" in §25.471(d) to address electric coopera-
tives and municipally owned utilities that are essentially equiva-
lent to a REP. MOU Commenters and TEC proposed changing
the definition of "electric service provider" to include electric co-
operatives and municipally owned utilities operating outside their
certificated territory.
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As discussed previously, the commission has eliminated the term
"electric service provider" from the rules. Additionally, the com-
mission has incorporated the term "competitive retailer," as used
in Project Number 22187, that addresses electric cooperatives
and municipally owned utilities operating outside of their certifi-
cated areas.

AEP Energy Services argued that relying upon the current defi-
nition of "applicant" in §25.471(d)(1) could create confusion and
produce uncertainty for an individual seeking service from one
REP even though he or she may be the customer of another REP.

The commission agrees that the distinction between the terms
"applicant" and "customer" may be somewhat confusing. There-
fore, the commission has eliminated the term "applicant" from
the rules, and has adapted the definition of "customer" to include
both existing and potential customers.

TEC recommended that §25.471(d)(5) and the definition of "dis-
connection of service," be changed to include the disconnection
of service performed by an electric cooperative or municipally
owned utility.

The commission agrees with TEC and has revised §25.471(d)(5)
accordingly.

Reliant, TXU Retail, and TEC recommended the definition
of "electric service" be clarified to indicate that transmission
and distribution service and generation service provided to
an end-use customer by a REP are discrete types of electric
service that will not necessarily be provided by a single entity
after competition begins.

The commission agrees with parties and modifies the definition
of electric service in §25.471(d)(7) to indicate that transmission
and distribution services and generation services are discrete.

MOU Commenters and TEC proposed changing the definition
of "POLR" to include a municipally owned utility or an electric
cooperative that has been designated as a POLR.

The commission declines to amend any parameters for selecting
a POLR that were determined by §25.43 (relating to Provider of
Last Resort) and therefore makes no modifications to the defini-
tion of POLR.

AEP Energy Services proposed changing the definition "REP" to
avoid confusion and make it consistent with PURA §31.002(17)
and §25.5 of this title (relating to Definitions).

TEC suggested proposed §25.471(d)(8) not include a munici-
pally owned utility or an electric cooperative selling electric en-
ergy at retail inside its certificated area or the service area of
any division of subsidiary. TXU TDU opposed this proposal and
believed that for the purposes of the customer protection rules
a municipally owned utility’s or an electric cooperative’s service
area should conform to current certificated service areas.

As discussed previously, the commission has added to the §25.5
definition a single clarifying sentence regarding the status of mu-
nicipally owned utilities and electric cooperatives, and believes
no further modifications are necessary.

AEP Energy Services commented that it is not clear whether the
term "service provider," is meant to apply to a power generation
company, power marketer, TDU, other providers of goods or ser-
vices to the REP, or a provider of goods or services unrelated to
the service provided by the REP but nonetheless included in the

bill issued by the REP. TXU TDU commented that a second sen-
tence should be added to this definition to avoid possible con-
fusion and to clarify that this definition does not include trans-
mission and distribution utilities. TEC recommend that this defi-
nition be changed to clarify that it pertains only to the provision
of "electric" products and services rather than just any service
or product. Reliant recommended that this definition be deleted
because a review of the proposed rules indicates that all are in-
tended to apply solely to REPs and not to the broader category
of "service providers."

Due to amendments to §25.481, the commission finds the defi-
nition of service provider is no longer necessary and deletes the
definition.

TNMP recommended changing the definition of "small commer-
cial customer," to limit the demand not to exceed 50 kilowatts
during any 12-month period." The REP Coalition recommended
that the demand not exceed 50 kilowatts at a single customer’s
premises during any 12-month period.

The commission does not believe that any of these suggested
changes improve the text as written and, therefore, declines to
adopt these changes.

TEC recommended the definition of "termination of service" be
changed to include expiration of the agreement or contract re-
lated to energy sales. TXU Retail opposed TEC’s proposed use
of the word "energy" in the definition, because it could encom-
pass natural gas as well as electricity and recommended the
word "electric" be used instead, thus referring to cancellation or
expiration of an electric sales agreement. Reliant recommended
that this definition be changed to require notification to the cus-
tomer and the registration agent when terminating service.

The expiration of an agreement does not automatically result in
a termination of service as evidenced by §25.475, relating to In-
formation Disclosures to Residential and Small Commercial Cus-
tomers. Therefore, the commission declines to adopt TEC’s pro-
posed changes. However, the commission agrees with Reliant
and modifies §25.471(d)(15) to require notification to the cus-
tomer and registration agent when termination occurs.

§25.472, Privacy of Customer Information.

TNMP, REP Coalition, Enron, and SPS all agreed that the initial
release of customer information was essential to a vibrant com-
petitive market.

TXU TDU questioned the propriety of the release of utility ac-
count numbers before January 1, 2002, noting that such infor-
mation is not necessary for marketing purposes and may present
security concerns, because possession of a valid account num-
ber could enable the holder to make changes to a customer’s
account and provide access to a customer’s confidential credit
and payment histories. Consumer Commenters strongly urged
that all of §25.472(a) be stricken, because they opposed giving
REPs access to a mass customer list with customer name, ad-
dress, telephone number, historical usage information, and ac-
count number (electric service identifier, ESI) prior to actually
enrolling a particular customer. Consumer Commenters argued
that a mass release of customer information will lead to redlining,
and will be used to facilitate price discrimination. They further ar-
gued that the proposed rule is contrary to PURA §39.101(a)(2)
and §39.157(d)(4) provisions on privacy, and to the current code
of conduct rule which classifies usage information as protected,
proprietary information, for which verifiable prior consent must
be obtained.
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In response to Consumer Commenters, Shell noted that nothing
in PURA prohibits the release of information as contemplated
by §25.472(a). Shell argued that PURA §39.157(d)(4) is clear
that the commission has the authority to determine what consti-
tutes "verifiable authorization" and that similar opt-out or neg-
ative check-off procedures have been adopted by CUBR and
expressly approved for use in Georgia and Pennsylvania in the
face of statutes guaranteeing privacy of customer information.
Shell further argued that the Consumer Commenters ignored
§25.272(g)(1)(C), of this title (relating to Code of Conduct for
Electric Utilities and Their Affiliates), which expressly allows the
release of proprietary customer information to affiliate REPs and
the POLR "without authorization of those customers" in order
to "facilitate transition to customer choice." Shell further noted
that the information disclosed is limited to customer name, ad-
dress, rate classification, usage data, meter type, and account
number. Finally, Shell noted that Consumer Commenters’ con-
cern about the misuse of the information for redlining and other
discriminatory purposes is exaggerated and misplaced. Shell
stated it knew of no correlation between a customer’s meter type
or monthly usage and his race, creed, color, sex, national origin,
source of income, etc. Shell stated that the more customers a
REP has, the greater its economy of scale or ability to spread
its costs among a larger customer base, regardless of the con-
sumption level of any individual customer.

The State of Texas and Consumer Commenters preferred an
"opt-in" provision, because customers should not be burdened
with the responsibility of having to respond to a mass mailing to
prevent the release of their private customer information. The
State of Texas asserted that those interested in being marketed
to will quickly respond and let potential REPs know of their inter-
est in receiving marketing information. Consumer Commenters
argued that the "opt-out" provision is not verifiable prior consent
because it could not be verified that a customer actually chose
not to return the "opt-out" postcard. Consumer Commenters
noted that throughout the rulemaking process in Project Number
20936, Code of Conduct of Electric Utilities Pursuant to PURA
Section 39.157(d), all customer classes were united in support
of prior authorization before customer information, including us-
age, was released to a REP.

AEP Energy Services opposed the Consumer Commenters’
view regarding the negative check-off option and stated that
it does not violate a customer’s reasonable expectation about
the privacy of utility account information if the customer has an
option.

The commission finds that the affirmative "opt-out" provision for
purposes of not being included on the mass customer list is not
a violation of PURA §39.101(a)(2) and §39.157(d)(4), or the cur-
rent code of conduct rules. The commission agrees with Shell’s
comments that PURA §39.157(d)(4) is clear that the commis-
sion has the authority to determine what constitutes "verifiable
authorization." The commission finds that the affirmative opt-out
provision constitutes verifiable prior consent pursuant to PURA.
The commission believes that it has applied the safeguards of
PURA §39.101(a)(2) and §39.157(d)(4) in §25.472(b) to apply
after the initial release of the mass customer list and that the
release of such a list will help develop a robust, competitive mar-
ket. The commission disagrees with TXU TDU’s suggestion that
a customer’s utility account number not be included as part of the
information included on each customer in the mass customer list.

REP Coalition, Enron, and SPS stated that §25.472(a)(1) should
authorize the electric utility or the TDU, but not the registration

agent, to release mass customer lists to REPs and aggregators.
They asserted that the registration agent should not be required
to perform this function because its database would not have
the necessary information that REPs need for marketing efforts.
Shell noted that the burden of supplying this information will be
minimal because utilities are retaining their meter reading role
and will, therefore, collect usage information for residential and
small commercial customers in the ordinary course of business.
AEP TDUs suggested that this function be performed by entities
that possess the information necessary to conduct the mailing
and to establish the "Do Not Call List"--either the commission call
center or the ERCOT registration agent. AEP TDUs, however,
suggested that the registration agent should be responsible for
the development and maintenance of the "Do Not Call List."

TXU TDU noted it is not sure that TDUs will be a viable source
of the information required on an ongoing basis by §25.472.
TXU TDU referenced Project Number 22187, where investor-
owned utilities (IOUs) have suggested that the TDUs receive re-
tail customer information of the nature contemplated by this pro-
vision from REPs on a regular basis to assist with outage ser-
vice restoration but the independent retailers have vigorously ob-
jected to the IOUs’ suggestion. TXU TDU and AEP TDUs stated
that after January 1, 2002, the TDUs will simply not have the in-
formation enumerated in §25.472(a)(1) for annual mass release
and that REPs will be the primary point of contact with retail cus-
tomers, and thus the primary source of information about those
customers. TXU TDU and AEP TDUs further commented that
the costs to those required to prepare and distribute these mass
customer lists should be paid through the system benefit fund
because it falls within the scope of customer education.

Entergy TDU stated that it is willing to accept the commission’s
mandate to be the designated party to produce the initial mass
customer lists, including 12 month history, as recommended by
the REP Coalition and is also willing to continue the process on
an annual basis. It further stated that the commission should
direct REPs to assist the TDUs and electric utilities in ongoing
maintenance of accurate mass customer lists for the respective
wires service area. AEP TDUs suggested that the initial mass
mailing list be accomplished through bill inserts.

The commission finds that electric utilities are in the best posi-
tion to provide the initial mass customer list, because they will
possess the necessary information. The commission disagrees
that an electric utility may charge for the list and may not recover
these costs from the system benefit fund.

TNMP, REP Coalition, and SPS noted the date for release should
be changed to September 1, 2001, to better coordinate with the
commission’s customer education program and to provide the
most current information available. Shell stated it saw no rea-
son to delay release of this admittedly "essential" information be-
yond February 15, 2001, the date residential class sign-up starts
for the pilot projects; pilot project participants should be given a
meaningful opportunity to evaluate mass customer information in
designing products and services to be offered in the competitive
market. AEP TDUs stated that if the TDU is required to prepare
and disseminate the mass customer list, this should occur only
once, and that should be in 2001 because after December 31,
2001, the TDU will not have access to the requisite customer in-
formation.

The commission agrees with the REP Coalition that for such a
list to be effective, it should be released by September 1, 2001.
While the commission appreciates Shell’s desire to have such a
list for use with the pilot project, the commission does not believe
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such a list is necessary to reach the required 5.0% participation
goal.

TNMP, REP Coalition, and SPS asserted that such information
should be restricted to a one time release by the TDU. TXU Retail
recommended deleting the annual release of a mass customer
list because it doubts whether a negative check-off option for the
release of confidential information satisfies the requirements of
PURA, and because it believes there will be no single entity with
all the necessary information to make the list. If thought nec-
essary by the commission, however, TXU Retail stated that it
would support a one-time affirmative authorization by customers
for release of their confidential information to REPs. Enron dis-
agreed and stated that REPs should have information for large
customers well in advance of the pilot program and on an ongo-
ing basis, and that customer information for all classes of cus-
tomers should be available no later than March 2001 and an-
nually thereafter. Shell recommended that the mass customer
information be made available during the five years of the price
to beat period after which the commission could decide whether
there remains a continued market need for the data.

The commission determines that the mass customer list shall be
released annually and modifies the rule accordingly.

AEP TDUs stated that should TDUs be chosen to conduct the
mass customer mailing, the most cost-effective manner to ac-
complish this would be via a bill insert in the July 2001 billings
under the following conditions: the materials included in the in-
sert should be developed and provided by the commission’s des-
ignated customer education agent; and the mass-mailing post
card should provide notice of the release of customer informa-
tion in the mass customer list and provide the customer with an
opportunity to be excluded from that list. Regarding the separate
Do Not Call List, the customer should be provided with the option
of being contacted by the registration agent or the commission’s
call center on how to be included in the Do Not Call List, rather
than being placed on the Do Not Call List. The registration agent
would know that the customer desires information on the Do Not
Call List by receiving the customer’s post card.

The commission believes that for the initial list, an insert in the
electric utility’s bill is the best method informing the customer
about the development of the mass customer list and the cus-
tomer’s choice not to be included on that list, as well as the
customer’s option to be included on the Do Not Call List. The
commission will develop an acceptable format for this list. With
regard to the separate Do Not Call List, the commission agrees
that the registration agent should be responsible for the develop-
ment and maintenance of the Do Not Call List and that because
of the associated costs of being placed on the Do Not Call List,
the customer should not be placed on the list directly from his
response to the mass mailing. The commission will convene an
implementation working group to resolve issues surrounding the
production and distribution of subsequent lists.

TEC recommended the references to "certified by" and "regis-
tered with the commission" in §25.472(a)(3) be deleted because
the term "electric service provider" is defined to include a "cer-
tified" REP and municipally owned utilities and electric cooper-
atives which are not required to be certified by the commission.
TEC also argued that aggregators must be registered with the
commission but electric cooperatives and municipally owned util-
ities may be aggregators in certain circumstances but are not re-
quired to register.

As noted previously, the term electric service provider is no
longer used in these rules; therefore, the commission does not
believe the suggested change clarifies the rule.

With regard to §25.472(b) regarding individual customer infor-
mation, TIEC stated that protection of confidential and propri-
etary information is not simply an issue of privacy but is an issue
of economic harm, which is threatened by the improper release
of competitively sensitive information. Therefore, TIEC stated,
it continues to question why §25.472(b) applies only to "propri-
etary" customer information and not also to "confidential" cus-
tomer information. It noted that to the extent that these two cate-
gories of information are distinguishable, both need to be speci-
fied and protected. TIEC further noted that the proposed excep-
tions for release of protected information are far too broad.

TXU Retail recommended the addition of a new second sentence
to confirm that the proposed rule does not override the provisions
of §25.272.

The commission’s interest is in protecting customers from the
abuses attendant in the improper release of "proprietary cus-
tomer information" as defined in §25.272(c)(5). The commis-
sion is not in a position to determine what other information pos-
sessed by a REP or aggregator may be considered "confidential"
by the customer. The commission declines to adopt TXU Retail’s
suggested language.

TXU TDU stated that §25.472(b)(1) would have the unintended
consequence of prohibiting a REP in the case of an outage, from
giving the TDU the affected customer’s name, address and other
information required by the TDU to investigate the outage, with-
out the REP obtaining the customer’s verifiable authorization for
the disclosure of such information. It noted that Project Num-
ber 22187 addresses the subject of outage reporting and that
proposed tariff section 4.11.1, concerning notifications of inter-
ruptions, irregularities, and service repair requests, requires the
REP (defined as a competitive retailer in the tariff) to communi-
cate detailed retail customer information, as specified in the tariff
to the TDU either at the time the outage report is made or in ad-
vance for particular retail customers, depending upon the outage
reporting option selected by the REP. It also noted that the treat-
ment of such information by the TDU will be subject to the code
of conduct information safeguards of §25.272. It further noted
that there are other circumstances under the tariff for retail de-
livery service in which retail customer information will need to be
communicated by the REP to the TDU, such as for discretionary
services (other than construction services) which require name,
ESI, address, and contact telephone number. As a result, TXU
TDU proposed the addition of a new exception to the release
of proprietary customer information concerning these and sim-
ilar situations. In reply, Entergy TDU stated that it shares TXU
TDU’s concern and that future TDUs need to receive and main-
tain accurate retail customer information on a regular basis to
assist in outage restoration. It further stated that a commission
mandate for the TDUs and electric utilities to provide this infor-
mation will allow the independent REPs to gain the customer
information they need. In reply, Reliant also stated that it sup-
ports TXU Retail’s recommendation that the rules should allow
sharing of customer information with third party contractors that
a REP hires for contract services, limited to the information nec-
essary to perform the contracted functions.

The commission agrees with TXU TDU and Entergy TDU and
modifies the language in §25.472(b)(1).
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With regard to the exceptions stated in §25.472(b)(1), Entergy
Texas REP requested that an additional exception be added to
permit the release of information to a service company affiliate
or third party contractor that provides billing and call center oper-
ations to the REP. It noted that §25.272(g)(1) contains a similar
exception that allows "utilities" to release customer information
to an affiliate providing corporate support services without ob-
taining prior customer authorization.

With regard to §25.472(b)(1)(B), AEP Energy Services, with TXU
Retail proposing very similar language, recommended that this
provision be changed to allow the REP to outsource its duties.

The commission does not agree a change is necessary. While
the commission agrees that some duties may be outsourced,
the commission will still hold the same standards for in-house or
outsourced duties.

TIEC stated that debt collection and credit-reporting agencies
listed in subsection (b)(1)(C) have no legitimate reason to have
access to trade secrets and competitive information. Further,
TIEC recommended limiting the provision that allows the REP
to release proprietary customer information to the commission
because only relevant information should be released, and only
upon proof that the information is absolutely necessary to the
commission’s pursuit. Additionally, TIEC recommended that the
provision should mandate that the information be subject to a
protective order in order to protect this data from disclosure be-
yond what is absolutely necessary for the commission to carry
out its responsibilities.

In reply, AEP Energy Services, with Entergy Texas REP in sub-
stantial agreement, opposed the Consumer Commenters’ pro-
posed wording that individual customer information be released
to credit reporting agencies only if "required" by state or federal
law. It stated that such wording would remove another potential
collection tool from REPs and that a customer may be less in-
clined to pay on time or at all once he became aware that his
payment practices could not hurt his credit.

The commission does not believe the suggested changes im-
prove the rule and declines to adopt either change.

Reliant proposed adding a new second sentence to
§25.472(b)(2) to ensure that REPs will not be limited in
their use of commercially available information that may be
duplicative of the information provided by the registration agent,
TDU, or the customer.

The commission does not amend §25.472(b)(2), because this
general principle is already in place and does not need to be
addressed in this rulemaking.

AEP Energy Services proposed modifying §25.472(b)(3) to allow
a customer’s authorized agent to also be entitled to request this
information free of charge once every 12 months.

Reliant proposed language to recognize that this information is
already available to REPs from either the TDU or registration
agent upon submittal of a customer’s ESI for each of the cus-
tomer’s premises. Reliant stated that REPs should not be forced
to provide this duplicative information to other REPs because do-
ing so would require unnecessary trading partner agreements
and testing of standard electronic transactions among all REPs.

The commission agrees with AEP Energy Services and modifies
§25.472(b)(3) to allow a customer’s agent to receive this infor-
mation at least once annually free of charge. The commission

declines to make the changes recommended by Reliant and dis-
agrees with Reliant’s argument that standard transactions must
occur as a result of the provisions of §25.472(b)(3). This sec-
tion is primarily intended to address transmittal of information
between a customer’s authorized agent and a REP. This section
does not impede nor prohibit any standard information sharing
practices among REPs.

TXU Retail recommended adding the settlement agent to
§25.472(b)(6).

The commission declines to make this change as the settlement
agent is associated with the registration agent.

REP Coalition recommended adding a new subsection
§25.472(b)(7) so that REPs would not have to meet the re-
quirements of this section when trying to establish whether
or not a customer can demonstrate satisfactory credit under
§25.478(a)(3)(A).

The commission declines to make this change because credit
and payment information is customer-specific and specifically
subject to the requirements of this section.

MOU Commenters recommended adding a new §25.472(b)(7) to
specifically exempt electric cooperative and municipally owned
utilities from these provisions.

The commission disagrees that there is sufficient justification to
exempt electric cooperative and municipally owned utilities from
meeting the requirements of this rule, and declines to make the
suggested change.

§25.473, Non-English Language Requirements.

AEP Energy Services proposed revisions in subsections (a) and
(b) to ensure that information would be provided to a customer
in a different language based on that customer’s request. The
company also proposed adding "customer" in §25.473(a)(1) and
(2) to clarify that the rule referred to customer information. In
subsections (a)(2) and (b)(2), they proposed adding "electric" to
the words "services" and "discounts."

The commission agrees with the change proposed by AEP En-
ergy Services and amends the rule accordingly.

Consumer Commenters in subsection (a) and (b) deleted the ref-
erence to "customer’s designation," effectively changing the sub-
sections to mean that all REPs and aggregators would have to
provide information in English and Spanish to all customers. In
subsection (a)(1), they added disconnection notices and enroll-
ment notification notices to the list of documents to be provided
to all customers in both languages.

TXU REP, AEP Energy Services, and Entergy Texas REP op-
posed the proposal by Consumer Commenters to make infor-
mation mandatory in both English and Spanish. All three com-
panies stated that giving customers options on what language
to use would satisfy PURA §39.101(a)(8). A REP marketing to
Hispanics, for example, could market only in Spanish under the
current rule language. AEP Energy Services and Entergy Texas
REP pointed out that such a requirement would increase printing
and postage costs with little benefit and, therefore, the current
language should be maintained.

The commission concludes that both REPs and the aggregators
should provide customers with materials in English or Spanish
at each customer’s designation; therefore, the commission
declines to make the changes specified by Consumer Com-
menters. The commission clarifies, however, that a REP,
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including an affiliate REP, must solicit from the customer the
customer’s language preference at the time the information
required by §25.474(b)(2) is provided to the customer, and must
provide the following information and documents in both English
and Spanish: customer rights; termination notices; access to
customer service, including restoration of electric service; and
billing inquiries. A new subsection (c) has been added to reflect
this requirement.

§25.474, Selection or Change of Retail Electric Provider.

Reliant proposed deleting the word "express" from subsection
(a), arguing that it created an inappropriate impression that this
type of authorization was different from a regular "authorization."
Consumer Commenters proposed the deletion of the reference
to "subsection (c) of" to ensure that all change orders are autho-
rized and verified according to all the provisions of this section.

The commission agrees with the changes offered by Reliant and
Consumer Commenters and revises the rule accordingly.

TNMP, REP Coalition, SPS and TEC all suggested changing
the nature of the document provided to customers in subsec-
tion (b)(1) from a selection form to an information and interest
identification form. These parties argued that, as proposed, the
rule contemplated that checking the box next to the name of a
particular REP designated that particular REP as the customer’s
REP of choice. Additionally, the parties asserted that checking
the box on the form would not have created a contract between
the REP and the customer, since the customer had not chosen
any one of that REP’s market products. These parties stated
that almost certainly, the customer would not have had the sort
of detailed information about those options that would permit the
customer to make a reasoned selection. Further, parties stated
that it would be doubtful that the mere act of selecting a REP
on the initial ballot would satisfy the detailed authorization and
verification requirements of §25.474(c) and the REP’s terms of
service requirements that, in other circumstances, are a prereq-
uisite for agreement and subsequent enrollment. These parties
modified §25.474(b)(1) to clarify that checking a box would not
be a firm commitment on the part of the customer to take elec-
tric service from the selected supplier or on the part of the REP
to serve that customer. These parties also proposed deleting
§25.474(b)(1)(B) for that same reason. Parties proposed lan-
guage to make it clear that customers would be able to request
that they be contacted and/or provided with additional informa-
tion concerning product offerings of a single REP, selected REPs
or all REPs. New Power and Green Mountain both supported
REP Coalition’s initial comments and believe REP Coalition’s
proposed changes addressed both the concerns of the new mar-
ket entrants and the consumer representatives. AEP Energy
Services and TEC proposed modifying the language to make it
clear that such information should only be provided to customers
who will have choice, not to all customers.

Shell argued that the document should allow customers to select
REPs and encourage the exercise of customer choice. Addi-
tionally, Shell argued that a selection mechanism would reduce
the affiliate REP’s competitive advantage. Shell further stated
that the rule should use "shall" in subsection (b)(1) to assure a
pro-competitive selection process. The Consumer Commenters
observed that the selection process was a new and innovative
idea; but they had concerns regarding several aspects of the
proposed process. Specifically, their concerns were that the
process would be in conflict with the pilot project rule, that cus-
tomers would switch with incomplete information from a REP, and
that the process may confuse the purpose of the commission’s

call center. Enron endorsed the idea of a selection form and
process as proposed by Shell. Additionally, Enron proposes that
additional information be provided on the ballot that explains to
customers what will happen if they "choose not to choose," par-
ticularly non-price to beat customers. Additionally, the Indepen-
dent Retailers argued that all customers ineligible for the price to
beat should be advised, no later than May 21, 2001, of the terms,
conditions, and rates that will apply should the customer decide
to default to the affiliate REP. The Independent Retailers further
argued that under current schedules, the May 21, 2001 disclo-
sure date should allow the affiliate REP to review interim orders
in the unbundled cost of service cases (those being conducted
pursuant to PURA §39.201), and additionally allow customers to
review terms before commencement of the pilot project. REP
Coalition stated that the informational materials should be dis-
tributed to customers "not later than September 1, 2001." Ad-
ditionally, Shell proposed new subsection (b)(4) and (b)(5) that
specified how customers would be advised of the specific terms
of service requirements that would be applicable and allow the
designated provider to refuse service to any customer not meet-
ing those requirements. Shell also proposed the addition of new
subsection (b)(6) that would grant a REP the right to elect not to
have its name included on the list of REPs that customers could
select as the provider of choice. AEP Energy Services did not
support the changes proposed by Shell, arguing it would exempt
the chosen REPs from the requirements for customer authoriza-
tion and verification for the initial selection process. Consumer
Commenters proposed new subsection (b)(1)(B) that would re-
quire the informational materials to list a toll-free number for each
REP and contain a table of comparative price offerings for each
REP. AEP Energy Services opposed the change to (b)(1)(B) sug-
gested by Consumer Commenters, stating it would be impracti-
cal and would encourage customers to focus solely on prices
when other aspects of service may be just as important.

The State of Texas commented that proposed subsection
(b)(1)(D) seems to suggest that a fee will be charged for place-
ment on the Do Not Call List and that the amount of such fee
is not disclosed elsewhere in the proposed rules. The State of
Texas argued that no such fee should be charged for placement
on the Do Not Call List as it would potentially reduce customer
subscribership.

TNMP and REP Coalition proposed modifying subsection
(b)(1)(E). TNMP proposed that the postage-paid information/in-
terest card should be addressed to the commission. REP
Coalition proposed leaving the card addressed to the registra-
tion agent, but added a requirement that the registration agent
electronically provide the name, address and telephone number
of customers who selected the REP within five days of receiving
the post card. Shell proposed new subsection (b)(3) that
contains essentially the same requirements as those proposed
by REP Coalition’s change to (b)(1)(E). TEC proposed deleting
subsection (b)(1)(E). Consumer Commenters argued that the
proposed §25.474(b)(2) would cause customer confusion by
giving the appearance that the customer has been intentionally
reassigned to another provider when the customer’s account is
maintained by the recently separated affiliate REP. Consumer
Commenters argued that it would be more simple and straight-
forward to require the integrated utility to inform the customer
of its change to the affiliate REP and how such change may
affect the customer’s service (phone numbers to call to report
problems, etc.). Further Consumer Commenters stated that
instead of a terms of service agreement, the affiliate REP should
be required to send the customer an explanation of the price
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to beat the customer will begin to pay, an electricity facts label
for the price to beat, information about the customer’s right to
switch, and the availability of the price to beat in the competitive
market. Consumer Commenters saw no rationale for sending
the customer a terms of service agreement or to change the
terms and conditions of the customer’s service. Entergy Texas
REP argued that Consumer Commenters’ proposed changes
were not necessary since the affiliate REP’s terms of service
document and Electricity Facts label would naturally include
information on the price to beat during the freeze period. AEP
Energy Services supported Consumer Commenters’ proposed
change to (b)(2), but would include a provision that would allow
providing the required information to non-switching customers
at the time the affiliate REP mails the first bill after competition
has commenced. Reliant proposed additional language to
subsection (b)(2)(C) that would clarify that an Electricity Facts
label must be provided in a separate document unless the
label was contained in the terms of service statement. Since
the provision of the terms of service statement is required by
subsection (b)(2)(A), the proposed language sought to reduce
duplicative information from being provided to the customer.
MOU Commenters argued that the provisions of subsection (b)
were not required by Senate Bill 7, were not consistent with
the objectives of the statute, and therefore contained no basis
for regulatory solicitation of customers to choose an electric
supplier. MOU Commenters argued that subsection (b) and its
related subsequent provisions should be deleted from the rule.

The commission agrees that the initial REP selection process
should be revised to eliminate the ability of customers to make
a binding selection of a REP on the information form. The com-
mission agrees that the information should only be provided to
customers who will have the ability to exercise choice on Jan-
uary 1, 2002 and revises language in subsection (b)(1) accord-
ingly. The commission further agrees that the adopted process
should be mandatory and agrees that it would be most beneficial
to customers if such information was required to be provided no
later than September 1, 2001. However, because the commis-
sion expects to provide this information as part of its customer
education campaign, the language is modified to reflect that the
distribution timeline will be determined as part of that campaign.
The information form can serve as a mechanism for a customer
to express interest in a particular REP, but such a selection can-
not be binding on either the customer or the REP until the REP
has fully complied with the verification requirements of §25.474.
The commission adds new subsection (b)(1)(A) to clarify that the
information and selection form should contain an explanation of
retail electric competition.

The commission clarifies that §25.474(b)(1)(B) is intended to al-
low a specific REP to provide a customer with information in
response to the customer’s designation of that REP on the se-
lection form. However, the commission declines to incorporate
Shell’s proposed new subsection (b)(4)-(6) to accomplish this
purpose. While the commission agrees with Consumer Com-
menters that any information provided to consumers to help edu-
cate them on the choices available to them is desirable, the com-
mission declines to adopt new subsection (b)(1)(B). The com-
mission prefers, instead, to consider such requirements in con-
junction with the development of the customer education cam-
paign. The commission acknowledges the concerns expressed
by the State of Texas with respect to the fee for being placed
on the Do Not Call List. It is not the intent this rule to specify the
amount of such fee, merely to require that if such a fee is to be as-
sessed, that it be disclosed in this information card. As a result,

no change is made to the subsection, now (b)(1)(E); §25.484,
which covers the Do Not Call List, discusses the assessment of
such a fee. The commission modifies the relevant subsection,
now (b)(1)(F), to reflect that the information card will direct the
customer to return the form to the commission for processing by
the contractor selected by the commission to perform customer
education fulfillment functions. Therefore, the commission de-
clines to adopt REP Coalition’s suggested language for subsec-
tion (b)(1)(F). The commission also declines to delete subsection
(b)(1)(F), because the provision of unbiased information to cus-
tomers concerning the selection process and specific REPs is
critical to the development of a fully functioning competitive mar-
ket.

The commission holds that PURA does not prohibit the com-
mission from adopting mechanisms that allow customers to indi-
cate their interest in receiving information from the REPs of their
choice in advance of retail competition. Further, the commis-
sion believes that such a process empowers customers, which
is integral to the customer education campaign. As a result, it
declines to delete subsection (b). The commission agrees with
Consumer Commenters that the proposed rule language in sub-
section (b)(2) may lead to customer confusion regarding the role
of the affiliate REP. Therefore, the commission amends subsec-
tion (b)(2) to require the affiliate REP to inform the customer of its
change from the integrated utility to the affiliate REP and how this
change may affect the customer. The commission also agrees
with AEP Energy Services that information for price to beat cus-
tomers required by subsection (b)(2) may be provided with the
first bill sent by the affiliate REP. The commission finds that sub-
section (b)(2)(C) would benefit from the changes recommended
by Reliant and adopts Reliant’s suggested language. Addition-
ally, the commission agrees with the arguments presented by the
Independent Retailers and adopts new subsection (b)(3) that ad-
dresses the disclosures required for non-price to beat customers
that will be served by the affiliate REP.

TNMP and REP Coalition stated that subsection (c) should be
amended to clarify that the authorization and verification require-
ments should only apply to REPs, not all service providers, and
only to electric services offered by the REP, not all other unre-
lated products or services. These parties argued that this section
only addressed the selection and switching of a customer’s REP,
and as such, the only entities that perform such functions are the
REPs. Additionally, the parties argued that the commission has
no authority to regulate services that are not related to electric-
ity. The parties went on to state that REPs in the market may
choose to offer products and services that are unrelated to elec-
tric service and over which the commission has no jurisdiction.
TXU Retail also stated that subsection (c)(2) should be amended
to allow REPs to verify only a random sample of authorizations
that are received by means of telephone conversations. TXU Re-
tail argued that requiring either independent third party or audio
self-recorded verification of every telephone authorization would
be extremely expensive, especially if change orders are not ex-
cluded from this requirement, as recommended by REP Coali-
tion. TXU Retail further argued that the more expensive the au-
thorization and verification process becomes, the more difficult
it will be for new entrants to survive and compete in the market-
place. Consumer Commenters proposed new subsection (c)(4)
that specified requirements of a marketing agent employed by a
REP. Specifically, the proposed new subsection would have re-
quired the marketer to clearly inform the customer of the mar-
keter’s name, affiliation with the REP, and any payments the
marketer receives from the REP for obtaining the customer’s
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authorization. Entergy Texas REP and AEP Energy Services
opposed the language presented by Consumer Commenters,
stating it would not provide any practical information to the cus-
tomer. AEP Energy Services proposed modifying subsection
(c)(4) so as to not unnecessarily restrict who can change a REP.
AEP Energy Services argued that the proposed rule would pre-
vent a spouse whose name is not on the bill from authorizing
a change in provider. MOU Commenters, TEC, and Consumer
Commenters all proposed changes to subsection (c)(5). MOU
Commenters and TEC argued that subsection (c)(5) should be
modified to reflect that this provision is not applicable to munici-
palities or cooperatives. Specifically, MOU Commenters argued
that the reporting requirements of this subsection are not autho-
rized as to municipally owned utilities, whether or not they opt-in,
because of PURA §40.004(7), which limits the authority of the
commission to require reports from municipally owned utilities to
specific areas not explicitly addressed in the statute. TEC made
similar arguments regarding electric cooperatives, citing PURA
§41.004(5). Consumer Commenters proposed changing the fre-
quency of reporting requirements from "upon request" to "annu-
ally." Consumer Commenters argued that this change would en-
hance the commission’s ability to respond to customer questions
and complaints.

The commission clarifies that the purpose of this section is to
establish procedures for the orderly switching of a customer’s
REP and to have a customer’s selection of such chosen REP
honored. Accordingly, the commission agrees with REP Coali-
tion and TNMP that subsection (c) applies only to REPs and
amends this subsection to reflect that understanding. However,
the commission disagrees with REP Coalition and TXU Retail
that such rules apply only to the provision of electric service to
the exclusion of other services offered by the REP and included
on the REP’s bill to the customer. PURA §17.151 clearly
delineates the commission’s authority to establish requirements
for the submission of charges that will appear on a customer’s
electric bill. Specifically, PURA §17.151(a) states that such
charges may only be submitted if the service provider offering
the product or service has thoroughly informed the customer
of the product or service being offered, including all associated
charges, and has explicitly informed the customer that the
associated charges will appear on the customer’s electric
bill and the customer has clearly and explicitly consented to
obtain the product or service offered and to have the charges
appear on the customer’s electric bill. PURA further specifies
the acceptable methods for such verification. However, many
of these provisions relate to services offered to an existing
customer and therefore belong more appropriately in proposed
§25.481, which deals with protections for unauthorized charges.
Accordingly, the commission amends subsection (c) to reflect
this distinction, while §25.481 is amended to properly reflect the
authorization and verifications that all REPs must follow when
submitting charges to a customer via the customer’s electric
bill. With the changes to both this section and §25.481, the
commission declines to adopt TXU Retail’s proposal that only a
random sample of orders affecting the customer’s electric bill be
authorized and verified. The commission recognizes that requir-
ing every transaction to be authorized and verified consistent
with the provisions of this section and §25.481 may increase
costs to the REPs. However, the commission’s experience in
the telecommunications industry indicates that it is crucial to
foster consumer confidence in the newly competitive electric
market by ensuring that every customer’s electric bill contains
only charges authorized by that customer. The commission
appreciates Consumer Commenters proposal to add new

subsection (c)(4). However, any entity performing functions for
the REP must do so in compliance with any rules applicable to a
REP performing those same functions. Further, the commission
believes it is the responsibility of the REP to ensure that such
entities are, in fact, complying with all rules that would otherwise
apply to the REP, since the commission will ultimately hold
the REP responsible for compliance. Thus, no addition is
made. The commission agrees with AEP Energy Services’
recommendation to broaden the language in subsection (c)(4).
Specifically, the commission clarifies that other individuals may
be authorized to make changes on or to the electric service
account if such person has been designated as, or would be
legally presumed to be, an authorized person by the customer of
record. The commission agrees with the arguments presented
by MOU Commenters and TEC and modifies subsection (c)(5)
so that it does not apply to municipally owned utilities or electric
cooperatives. The commission declines to adopt Consumer
Commenters’ proposal to modify the reporting frequency spec-
ified by subsection (c)(5). The commission’s experience in the
telecommunications industry has proven that this information is
easily obtained upon request by the commission.

Reliant and Entergy Texas REP proposed revisions to subsec-
tion (d)(3). Reliant suggested giving the REPs the flexibility to
state the pricing disclosures as a dollars and cents per time pe-
riod (month, year, etc.) as an alternative to the proposed cents
per kilowatt-hour. Reliant argued that this change was needed to
preserve the REP’s ability to offer flexible pricing options. They
suggested that the pricing terms need to permit disclosures as
a price per kWh, a single monthly fee ($ per month), fee for
peak demand ($ per kW) or a price combination of any of these
three. Similar to this, Entergy Texas REP proposed modifying
this section to allow other price disclosures in addition to the
required price per kWh. In addition to stating whether the po-
tential customer would be required to pay a deposit and inform-
ing them of the amount of such deposit, Consumer Commenters
proposed a revision to subsection (d)(6) that would require the
REP to provide an explanation of the commission’s standard de-
posit requirements. AEP Energy Services did not support this
change, arguing that these disclosures are not part of the key
rates and terms that should be specifically authorized and ver-
ified. Consumer Commenters also proposed a revision to sub-
section (d)(8) to clarify the specific information that would be pro-
vided to customers regarding their right of rescission. Consumer
Commenters also proposed a new subsection (d)(9) requiring
REPs to advise potential customers of the policy regarding hold
times for customer service calls. TXU Retail, Entergy Texas REP,
and AEP Energy Services all disagreed with the necessity to de-
velop and disclose a policy related to customer hold times.

The commission agrees with Entergy Texas REP and Reliant
that other price disclosures, in addition to the required total cents
per kilowatt-hour, may be helpful to consumers and revises
subsection (d)(3) accordingly. The commission disagrees with
Consumer Commenters’ proposed revision to subsection (d)(6)
and declines to incorporate such language. The purpose of
this subsection is for the REP to clearly disclose its specific
offer to the customer, including any deposits it is requiring the
customer to pay. However, the commission does agree with the
suggested revision to subsection (d)(8) and has incorporated
those changes. The commission appreciates the intention be-
hind Consumer Commenters’ proposed addition of subsection
(d)(9), but does not believe that such a policy disclosure would
give consumers useful information at the time such disclosure
is provided. However, pursuant to PURA §39.101(e), the
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commission is authorized to develop minimum quality of service
standards and reserves the right to do so should the need arise.

Consumer Commenters argued that the written authorization
and verification in subsection (f)(1) should be consistent with
those in §26.130 of this title (relating to Selection of Telecom-
munications Utilities), particularly those provisions relating to
the "letter of agency." As a result, Consumer Commenters
proposed new language to incorporate specific letter of agency
requirements and recommended deleting the proposed subsec-
tion (f)(1). Entergy Texas REP and TXU Retail disagreed with
the proposal to add more specific letter of agency language.
These parties argued that such detailed information on a check
is unnecessary to accomplish the goal of this rule, which is to
ensure that a customer understands that the decision to accept
the check payment functions as an election to change providers.
Additionally, Consumer Commenters proposed adopting a
definition of "in writing" to mean "written words memorialized on
paper or sent electronically." The State of Texas disagreed with
provisions of subsection (f)(1)(A) that allow the use of a check
as a means of authorization or verification. The State of Texas
argued that the use of a check for such purposes too easily
leads to misunderstanding of the check’s purpose in authorizing
the provision of electric service. Reliant argued that subsection
(f)(1)(B) should be amended to clarify the effect of a customer’s
signature on the contract or terms of service document. TNMP
and REP Coalition suggested amending subsection (f)(2) and
(f)(2)(A) to eliminate the requirement for independent third party
verification of telephonic enrollments. Parties also proposed
revising the remaining language so that only the authorization
portion of the telephone call is audio recorded. Parties argued
that requiring that all authorizations, including those for initial
enrollment and for subsequent service change orders, be taped
and verified by an independent third party would add substantial
costs to a market already anticipated to have very low margins.
Parties recommended that this section be modified to be
consistent with CUBR such that REPs "must either audio record
or third party verify (via either a live operator or interactive voice
response (IVR))." Parties further argued that REPs should have
an option to decide the most efficient means to document a cus-
tomer’s authorization and verification of telephonic enrollments
for electric service. Additionally they argued that verification
should not be required for service changes that are requested
after a customer is enrolled with a REP. Consumer Commenters
replied that the industry proposals would water down controls
that would prevent unscrupulous REPs from slamming and
cramming. TXU Retail proposed changing (f)(2)(A) to eliminate
the need to verify change orders after the customer initially
enrolls. Consumer Commenters proposed modifying subsection
(f)(3) to clarify that REPs that enroll customers via the Internet
should comply with subsection (c) regarding general standards
for authorizations and verifications and subsection (e) regarding
verification requirements. TNMP and REP Coalition proposed a
revision to subsection (f)(3)(A) that clarifies how the commission
is provided with the address of the REP’s Internet website. Their
proposed language also removed the requirement that the REP
maintain the website address provided to the commission. AEP
TDUs proposed a revision to subsection (f)(3)(E). As proposed,
this section would have required the REP to provide a customer
with a toll-free telephone number, Internet website address, and
email address for contacting the REP throughout the duration
of the customer’s agreement. AEP TDUs argued that in Project
Number 22187, REPs are given the option of requiring their
customers to contact the TDU directly to report and inquire
about outages. AEP TDUs suggested that this section be

modified to require the REP choosing that option to provide the
customer with the TDU’s toll-free telephone number for reporting
and inquiring about outages. Consumer Commenters proposed
a revision to subsection (f)(4)(A), requiring door-to-door sales
to comply with the authorization and verification standards in
subsections (c), (d), and (e), as well as the letter of agency
requirements proposed by Consumer Commenters as new
subsection (f)(1). TNMP, REP Coalition, and Entergy Texas
REP all proposed revisions to subsection (f)(4)(D). TNMP pro-
posed deleting language that regulated the clothing and sales
presentation of the REP. REP Coalition suggested deleting the
affiliate REP from the list of entities (i.e., TDU, affiliate REP,
and POLR) that the REPs should not be able to represent
themselves as. Similarly, Entergy Texas REP recommended
that the POLR also be excluded from this list, arguing that it
makes no sense if the REP is either the affiliate REP or the
POLR. AEP Energy Services proposed amending subsection
(f)(5)(A) to include the words "and verification" so that it is clear
that electronic enrollment must comply with both authorization
and verification standards. Consumer Commenters suggested
requiring a customer call be made from the telephone at the
service address, arguing that only this telephone number would
provide the automatic number identification which verifies that
the call is made from the expected residence, which is the one
where the switch would be made. Consumer Commenters
argued that if the telephone call is not required to be placed
from the switching location, the automatic number identification
is useless and slamming will ensue.

The commission adds clarifying language to subsection (f) to re-
flect that authorization and verifications can be obtained by using
any one of the methods listed in subsection (f). The commission
agrees that subsection (f)(1) should include specific provisions
from §26.130 (relating to Selection of Telecommunications Util-
ities) and that all written authorizations should include letter of
agency language. The commission also agrees that the defini-
tion of "in writing" should be included in §25.471 to prevent any
confusion. The commission agrees with the State of Texas that
the use of checks as a letter of agency instrument has confused
customers in the telecommunications industry and resulted in
many switches of service providers that were not intended by
consumers. The commission therefore eliminates the use of a
check as a valid letter of agency instrument for the purpose of
switching a consumer’s REP and revises subsection (f)(1) ac-
cordingly. The commission agrees with and incorporates Re-
liant’s proposed change to proposed subsection (f)(1)(B), now
subsection (f)(1)(E). The commission understands parties’ con-
cerns about the cost of using independent third parties to verify
telephone enrollment orders, both initial and change. The com-
mission agrees to allow the use of an audio recording to capture
a customer’s authorization and verification as an alternative to in-
dependent third party verification and modifies subsection (f)(2)
accordingly.

The commission amends subsection (f)(3) as suggested by Con-
sumer Commenters. The commission’s existing REP certifica-
tion form does not ask for the address for the REP’s Internet
website, so the commission modifies subsection (f)(3) to require
REPs to file such information with the commission in a manner
prescribed by the commission. The commission maintains the
requirement that the REP must maintain the Internet website at
the address that is disclosed to the commission. Customers who
enroll and do business electronically with REPs via the Internet
must be assured that the REP will be locatable at the Internet ad-
dress provided to the customer at enrollment. The commission
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agrees with AEP TDUs proposed revision to (f)(3)(E) and Re-
liant’s revision to (f)(3)(F) and revises the language in each sub-
paragraph. The commission also agrees with Consumer Com-
menters’ revisions to (f)(4)(A) that would require door-to-door en-
rollments to comply with general authorization and verification
requirements, as well as those for written authorizations and re-
vises the rule to reflect this change.

The commission agrees with REP Coalition and disagrees with
the other parties’ proposed changes to (f)(4)(D). The commis-
sion’s intent is to discourage any REP from representing itself
in a manner that is meant to mislead or confuse customers into
believing it is one of the listed entities. Both the TDU and the
POLR have specific obligations in the competitive market and
consumers should not be misled by a REP trying to misrepresent
itself as one of these entities. The commission revises (f)(4)(D)
accordingly. The commission deletes proposed (f)(5), thereby
removing electronic authorizations as an acceptable method of
customer enrollment and authorization. The commission be-
lieves such a mechanism was more appropriate in the telecom-
munications industry when a customer was calling from the tele-
phone number that was affected by the switch order.

Reliant suggested additional language to clarify the date from
when a record of authorization and verification must be kept.
Consumer Commenters suggested changing the language to re-
quire REPs to provide the authorization and verification to the
customer or the commission upon request, rather than only when
the customer challenges the switch.

The commission agrees with both changes and revises subsec-
tion (g) as appropriate.

Reliant, AEP TDUs and Consumer Commenters all proposed
changes to subsection (h). Reliant suggested clarifying the num-
ber of days a customer has to exercise the right of rescission
from "three business days" to "three federal business days, as
defined in 16 C.F.R. §429.0(f)," to make the right of rescission
time periods the same under both federal and state law. Addi-
tionally, Reliant and AEP TDUs suggested changing from four
business days to three calendar days the number of days a REP
may assume it takes a customer to receive a terms of service
document after it has been placed in the U.S. mail. Reliant ar-
gued that the "three day" standard is recognized by the Texas
Rules of Civil Procedure for filings by U.S. mail delivery. AEP
TDUs argued that this change would make it consistent with the
timeframes being considered in Project Number 22187. Con-
sumer Commenters proposed additional language that would al-
low customers to assume that any cancellation document is pre-
sumed to be received timely by the REP if it is deposited in first
class U.S. mail within three business days after the customer’s
receipt of the terms of service document. TXU Retail and AEP
Energy Services disagreed with Consumer Commenters’ pro-
posed change, because it would seem to require an additional
timeframe to elapse prior to submitting a switch order.

The commission agrees with many of the proposed revisions to
subsection (h) and modifies the language accordingly. While the
commission appreciates Reliant and AEP TDU’s efforts to en-
sure consistency with other standards, the customer’s right of
rescission should not be unnecessarily shortened due to the fact
that the U.S. mail is not delivered on Sundays or holidays. How-
ever, the commission agrees with Reliant that the cancellation
period does last for three federal business days. With respect to
Consumer Commenters’ proposal, the commission anticipates
that if a customer mails a cancellation notice back to a REP, the
postmark on such notice could be used to judge the timeliness of

such response by the consumer. The commission also modifies
this section to clarify that REPs receiving late notices of cancella-
tion should contact the registration agent and cancel the pending
switch.

TNMP and REP Coalition both proposed changes to subsection
(i) to incorporate the concept of "federal business days," as men-
tioned in the comments for subsection (h). Additionally, both par-
ties suggested linking the start of the right of cancellation period
to the customer’s receipt of the terms of service document, in-
stead of establishing a fixed number of days based on the terms
of service being delivered via U.S. mail. REP Coalition also
proposed new subsection (i)(2), which established an expedited
switch or reconnect process, as part of its argument for allowing
all REPs the right to disconnect customers for non-payment of
delinquent accounts. The proposed section established specific
terms that must be agreed to by both the REP and the customer
in order for the expedited request to be processed by the reg-
istration agent. TXU TDU and Entergy TDU both objected to
REP Coalition’s proposed new (i)(2)(F) concerning the payment
of associated TDU discretionary service charges for expedited
switches or reconnects. REP Coalition suggested that, if an ex-
pedited switch or reconnect occurred within two business days of
disconnect for non-payment, "then the discretionary service fee
for the switch or reconnect of service shall be the lowest fee for
such service, as applicable." TXU TDU and Entergy TDU argued
that this language should not be accepted, because it would have
a TDU charge for a service in a manner that is contrary to the
TDU’s commission-approved rate schedules. If a TDU had an
approved discretionary service charge for a switch and a differ-
ent approved discretionary service charge for a reconnect, then
it can only lawfully bill for the service it actually provides--either
the switch or the reconnect. It cannot provide one service, but
bill for it under a different rate schedule as if it had provided some
other service.

The commission incorporates the "federal" business days stan-
dard in subsection (h) as suggested by TNMP and REP Coali-
tion. The commission also clarifies that the right of cancellation
time period begins when the customer receives the terms of ser-
vice document and that the customer has three federal business
days from the date the terms of service is received to cancel the
contract without penalty. The commission clarifies that the pur-
pose of this section is to specify the number of days the customer
has to cancel a contract, if the customer wishes to do so with-
out incurring any penalties. These clarifications are reflected in
the commission’s changes to subsection (h). Since the physi-
cal disconnection of electric service for non-payment is an op-
tion available only to the POLR, the commission does not be-
lieve it is necessary to adopt an expedited switch or reconnect
process. However, the commission modifies the rule to clarify
that REPs may submit a customer’s enrollment or switch request
to the registration agent, prior to the expiration of the customer’s
right of cancellation. The commission expects that REPs can de-
velop appropriate business practices that will mitigate risk, while
providing service on a more expedited basis to customers re-
questing such expedited service. In addition, the commission
requests that the REPs and TDUs review the switching process
and related timelines and attempt to work out a system for use
of estimations between meter readings to shorten customer ac-
count transfer times and reduce customer confusion caused by
receipt of multiple bills. The commission requests a report on
this process by March 15, 2001 as part of the electric restruc-
turing transition implementation project. Given this change, the
commission disagrees there is a need for an expedited process
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at this time, but reserves the right to open a rulemaking in the
future should such a need become apparent. As discussed in
Project Number 22187, the commission determines that REPs
have the obligation for identifying whether they are serving "spe-
cial needs" customers and advising the registration agent of the
presence of such customers, so that this information is ultimately
available to the appropriate TDU.

Consumer Commenters proposed additional language to sub-
section (j) that would require the registration agent to provide
the notice to customers anytime a customer’s REP is changed.
TNMP and REP Coalition both proposed changes to subsec-
tion (j)(2) to clarify the purpose of the notice sent by the reg-
istration agent to the customer in response to a switch request
from a REP. The parties suggested changing the intent of the
notice from "a second chance to cancel" to "correcting an in-
correct change order." Consumer Commenters amended pro-
posed (j)(2)(E) to require the notice to contain the "slamming
advisory" in English and Spanish and to streamline information
about how customers shall be advised to report instances of
slamming. AEP Energy Services, Entergy Texas REP, and TXU
Retail disagreed with the need for a slamming advisory, and
TXU Retail specifically disagreed that this advisory should offer
promises of compensation, since this may encourage customers
to fake slamming reports. Consumer Commenters proposed
deleting subsection (j)(2)(F), which required the notice to contain
a toll-free number and statement in Spanish advising customers
that the information in the notice could be obtained in Span-
ish by calling the advertised telephone number. Alternatively,
Consumer Commenters argued that if the proposed change to
subsection (j)(2)(E) is accepted, this subsection is not needed.
Entergy Texas REP argued that Consumer Commenters’ sug-
gested changes to proposed (j)(2)(E) and (F) are unnecessary
and should be rejected. They argued that providing statements
in both English and Spanish would add needless costs and im-
pose additional burdens on REPs.

TNMP, REP Coalition, TXU TDU, Reliant, and Consumer Com-
menters all proposed revisions to subsection (j)(3). REP Coali-
tion proposed language that clarified that the TDU should have
one day to act on the switch request, that the customer and the
REP could agree to a specific switch date, and that the switch re-
quest is valid unless the customer informs the registration agent
that the switch is incorrect. REP Coalition also added language
consistent with its proposed new subsection (j)(2) on expedited
requests. TXU TDU proposed language that ensures consis-
tency with the Tariff for Retail Delivery Service being developed
in Project Number 22187. TXU TDU also acknowledged that
switch requests could happen at times other than the normal me-
ter read cycle. Reliant proposed amending subsection (j)(3) to
make it clear that the registration agent should "direct the TDU"
to implement the switch to avoid any confusion about the entity
that actually performs the switch. Similar to the idea presented
by REP Coalition and TXU TDU, Consumer Commenters sug-
gested amending (j)(3) to reflect that the customer could request
a special meter reading to effectuate a switch on a specific date.

The commission amends subsection (j) to require the registra-
tion agent to provide the notification of switch to a customer
anytime that customer’s REP is switched and adopts new
paragraphs (2)(A) and (2)(B) to distinguish between standard
switch requests and requests to switch a customer to the POLR.
The commission also agrees with the proposed changes recom-
mended by TNMP and REP Coalition and amends subsection
(j)(2) accordingly. The commission disagrees with Consumer
Commenters’ proposed revision to subsection (j)(2)(E) and

the deletion of subsection (j)(2)(F). The commission does not
believe the "slamming advisory" is necessary on this notice,
since the customer will receive this notice prior to a slam actually
occurring and deletes proposed (j)(2)(E). Additionally, the com-
mission acknowledges the concerns raised by other parties, this
notification may be the only information the customer receives
if the switch is unauthorized. Given its critical importance, it is
imperative that both English and Spanish speaking customers
have the maximum amount of time to cancel such unauthorized
switch orders. The commission agrees with REP Coalition’s
proposal for subsection (j)(3) to allow the TDU one day to act
on the switch request provided by the registration agent. The
commission also agrees with all parties that the language in
subsection (j)(3) should allow a switch to happen on a specific
date, not just at the next meter read, and that such language
should ensure consistency with the Tariff for Retail Delivery
Service. The commission also incorporates Reliant’s sugges-
tion to make it clear that the registration agent directs the TDU
to perform the switch. The commission disagrees that there
is a need for an expedited process at this time, but reserves
the right to open a rulemaking in the future should such a need
become more obvious.

The State of Texas proposed additional language to subsection
(k) to clarify that although the switch is made without authoriza-
tion, no long-term commitment to service from the POLR is in-
tended or implied. Consumer Commenters proposed language
to clarify that the authorization, verification, and rights of can-
cellation do apply if the change to the POLR is initiated by the
customer or the POLR.

The commission agrees with both suggested revisions and in-
corporates such language into subsection (k).

TNMP proposed deleting language in subsection (l) that would
have capped the fee that could have been charged to a cus-
tomer for an off-cycle meter read and prevented the registration
agent from charging a switching fee to the customer. REP Coali-
tion proposed modifying subsection (l) to allow the REP to pass
through disconnect, reconnect, and off-cycle meter read charges
imposed by the TDU without markup. MOU Commenters and
TEC argued that subsection (l) should not apply to municipally
owned utilities or electric cooperatives since they have the au-
thority to establish rates or determine what fees they will charge.

The commission agrees with the arguments presented by MOU
Commenters and TEC and revises this subsection accordingly.
However, the commission declines to make any other changes
to this subsection. The commission believes that the language
as originally proposed fairly balances the right of the customer to
switch service at an established, fixed date in exchange for the
flexibility to request a more suitable date upon payment of a fair
price.

Consumer Commenters proposed increasing the notice time-
frame from 30 days to 45 days in subsection (m)(1) and man-
dating that the notice be a separate mailing and not a bill in-
sert. TXU Retail did not agree with Consumer Commenters’
proposal to increase the timeframe to 45 days and instead sup-
ports REP Coalition’s proposal. AEP Energy Services also did
not support Consumer Commenters’ proposals to increase the
timeframe for sending the notice and to require such notice to be
a separate mailing. AEP Energy Services argued that a sepa-
rate mailing would impose a potentially costly restriction on the
notification process and that customers do not have the expecta-
tion that everything sent with the bill is unrelated or unimportant
to his service. TNMP and REP Coalition proposed deleting the
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requirement in subsection (m)(1) that such notice be provided
in advance to affected customers, arguing that in many cases
the information may not be available 30 days in advance, and
such advance information many negatively impact the merger
or acquisition. Additionally, TNMP and REP Coalition proposed
deleting subsections (m)(1)(B),(C), and (E) and significantly re-
vised (m)(1)(D). These parties argued that the mere fact that the
REP has been acquired should not automatically give rise to a
customer right to switch unless the change will result in a mod-
ification of the terms and conditions under which the customer
is receiving service. Further, in some cases the customer and
the original REP may have had a long-term contract. In such
cases, the parties argued, both the new REP and the customer
should be bound to continue service under the existing terms
and conditions. Reliant proposed modifying (m)(1)(F) to make
it clear that the notice may be sent to customers after the effec-
tive date of the transfer of customers, particularly if customers
are transferred to the POLR. Consumer Commenters proposed
modifying (m)(1)(G) to require the acquiring REP to provide the
terms of service in addition to the Electricity Facts label.

The commission agrees with TNMP and REP Coalition that
it may not always be feasible to provide adequate notice to
customers in advance, and adopts language similar to that in
§26.130 that allows the notice to be sent promptly after all legal
and regulatory conditions are met. The commission disagrees
with Consumer Commenters’ proposal to increase the notice
time from 30 days to 45 days, but agrees to the requirement that
such notice be a separate mailing. The commission disagrees
that any further changes should be made to subsection (m)(1)
as proposed by TNMP and REP Coalition. The commission,
however, does agree that if there is no material change to the
terms of service offered to the customer by the new REP, then
the customer does not have the right to cancel the contract
without penalty. The commission adopts new subsection (m)(3)
to reflect this understanding. The commission also modifies
subsection (m)(1)(F) as proposed by Reliant. The commission
also makes the modification suggested by Consumer Com-
menters to subsection (m)(1)(G).

TNMP and REP Coalition proposed deleting subsection
(n)(1)(A) and (B). They argued that REPs should not be consid-
ered guilty of slamming before they are allowed to investigate
and respond to a filed slamming complaint. TNMP and REP
Coalition also proposed revisions to subsection (n)(2) that would
make the commission’s investigation more formal, by allowing
an opportunity for notice and hearing prior to the commission
making a finding with respect to the complaint. Additionally, par-
ties suggested that corrective actions be taken after such finding
was made by the commission. Consumer Commenters also
proposed a revision to (n)(2) that would require the commission
to notify the complainant of his or her right to appeal the com-
mission’s finding. TNMP and REP Coalition proposed several
revisions to subsection (n)(3) to incorporate the changes they
recommended to subsections (n)(1)(A) and (B). They proposed
new subsections (n)(3)(A) and (B) to require the unauthorized
REP to take all actions within its control to return the customer
to the original provider and cease collections activities related
to the switch only after the commission has made a finding that
the switch was an "intentional, unauthorized switch." Similarly,
both parties recommended revising subsection (n)(4) to reflect
that the responsibilities of the original REP are only triggered
after a finding of intentional slamming by the commission. They
also proposed deleting subsection (n)(4)(C), which required the
original REP to maintain a record of customers that experienced

an unauthorized switch. Consumer Commenters proposed
modifying (n)(4)(A) so that the customer would also be informed
of the amount they would have been billed by the original REP
had the unauthorized switch not occurred. TNMP and REP
Coalition also suggested modifying (n)(4)(D) to reflect that while
the original REP will not bill the customer for any charges, it may
collect from the authorized REP any charges incurred during
the period the customer was served by the unauthorized REP.

The commission disagrees with all the proposed changes to sub-
section (n) submitted by TNMP and REP Coalition. Based on ex-
perience in the telecommunications industry, the commission be-
lieves the rules as proposed appropriately respond to allegations
of slamming while allowing both the customer and the affected
REPs the opportunity to present information and supporting doc-
umentation to the commission for review and consideration. The
commission rejects the proposal to turn the informal complaint
resolution process into a more formal, evidentiary process as
that would only delay resolution for the affected customer. Simi-
larly, the commission declines to adopt Consumer Commenters’
proposed change to subsection (n)(2). Proposed §25.485 and
§22.242 (relating to Complaints) adequately document the com-
mission’s obligation to inform the customer of his right to appeal
a commission resolution of an informal complaint. The commis-
sion’s experience has demonstrated that customers who allege
an unauthorized switch, first and foremost wish to be returned to
their original service provider. If subsequent investigation by the
commission determines that the allegedly unauthorized REP did
in fact have appropriate authorization, it does not change the fact
that, for some reason, the customer no longer wishes to receive
service from that REP. Additionally, nothing in the proposed rules
prevents a REP that is not found "at fault" of an unauthorized
switch from subsequently re-billing the customer for any and all
appropriate charges, including any early termination/cancella-
tion penalties that may have applied, pursuant to the customer’s
terms of service document. Additionally, the commission rejects
that an unauthorized switch must also be found "intentional" for
the customer to receive appropriate corrective actions. The com-
mission defines an unauthorized change as a change in a cus-
tomer’s REP that is made without having authorization and veri-
fication from the customer, in compliance with the commission’s
rules, prior to switching the customer. As such, an unauthorized
switch is viewed from the perspective of the customer, not the
REP. Similarly, the commission also rejects the deletion of sub-
section (n)(4)(C). The commission receives only a small fraction
of customer complaints. Typically, customers only complain to
the commission after complaints to the appropriate companies
have not resulted in any satisfactory response from those com-
panies. As such, the commission encourages companies to re-
spond to and resolve customer allegations of slamming among
themselves, without forcing every customer to file a complaint
with the commission to get appropriate resolution. REPs may
find it beneficial to adopt a standard 30-day cancellation clause
that allows a customer to switch back to the original provider for
any reason within the first 30 days, as long as the customer pays
for the electric service received. The commission also declines
to adopt the modification proposed by Consumer Commenters.
The commission believes subsection (n)(4)(D) provides correct
notification to the customer of any charges he or she may be re-
quired to pay to the original REP.

MOU Commenters and TEC both commented that the records of
customer verifications and authorizations required by subsection
(o)(1) should not apply to municipally owned utilities or electric
cooperatives. These parties argued that reporting requirements
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imposed on electric cooperatives and municipally owned utilities
are limited to those instances contained in PURA §40.004(7)
and §41.004(5). Similarly, both parties argued that subsection
(o)(2) does not apply to either since the proposed rule references
PURA §15.023 and §15.024, which address the imposition of
administrative penalties by the commission against "persons" in
violation of provisions of the statute. Parties argued that neither
a municipally owned utility nor an electric cooperative is a "per-
son" as defined by PURA §11.003(14). TNMP and REP Coali-
tion also proposed modifying subsections (o)(2) and (o)(3) to in-
corporate the idea that corrective actions may only be required
by the commission "after notice and hearing." Consumer Com-
menters proposed modifying (o)(3) by removing the phrase "and
recklessly" from the finding made by the commission in order
to initiate the certificate revocation. TEC argued that subsection
(o)(3) should also be modified to reflect that electric cooperatives
and municipally owned utilities are not required to be certificated
and therefore, they are not subject to this provision.

The commission agrees with the arguments presented by MOU
Commenters and TEC and amends this subsection, as appro-
priate, to reflect their concerns. The commission rejects the
changes proposed by TNMP and REP Coalition for the reasons
cited in subsection (n). The commission notes that §22.246
of this title (relating to Administrative Penalties) adequately ad-
dresses the concerns raised by these parties with respect to due
process upon the finding that they are in violation of commission
rules. The commission agrees to modify subsection (o)(3) to
more closely reflect the standards outlined in PURA §39.356.

§25.475, Information Disclosures to Residential and Small Com-
mercial Customers.

REP Coalition suggested a general clarification that the disclo-
sure provisions refer to "electric services" and "electric service
products" rather than services and products.

Reliant and the State of Texas noted that the term "plan name"
in §25.475(a) was not defined. Reliant said the term should
be deleted if it meant the same thing as "name of product of-
fered." The State of Texas said "plan name" should be defined in
§25.471 if there is a requirement to disclose it.

With regard to advertising claims made about an electric prod-
uct’s price, cost competitiveness, or environmental quality, AEP
Energy Services suggested eliminating the specific statement
required by the rule and allowing REPs to use words of their
own choosing that indicated the phone number and/or Internet
site where consumers could obtain more details. AEP Energy
Services agreed, however, that persons contacting a REP for
more information should be provided with information in a form
that allowed easy comparison with other products.

With regard to §25.475(c)(3), terms of service document, MOU
Commenters and TEC said the commission has no authority to
require municipally owned utilities or cooperatives to furnish it
with their terms of service documents, because PURA specifi-
cally limits the commission’s authority in this regard.

TXU Retail said the disclosures required in the terms of service
document should not restrict the customer’s ability to purchase
a package of electric and non-electric services at a "package"
price. The company said that experience in other competitive
markets has shown that REPs will probably be offering a variety
of services, some of which would not fall under the commission’s
jurisdiction. At the public hearing for this project on October 16,
2000, TXU Retail clarified that a provider should be exempt from
having to provide the information specified in §25.475(c)(5)(G)

if electric service were sold as a package that included services
not regulated by the commission and should not have to item-
ize component costs for the package on the customer’s bill. In
its reply comments, Shell disagreed with TXU Retail’s position.
Shell said if a provider can understate the true cost of electricity
by bundling it with dog-walking or other services, then the pos-
sible misrepresentation of the price for electric service makes a
mockery of the Electricity Facts label.

The commission applauds efforts by TXU Retail or any other
REP to offer creatively designed products to meet customer de-
mand. However, REPs are required to provide an Electricity
Facts label that reflects the "bundled" cost of electric service, i.e.
the price to beat rate for affiliate REPs. To the extent other non-
electric services are packaged with electric service, competitive
retailers must follow the standards outlined in §25.475(c)(5)(G)
and 25.475(e)(1)(A)(iii) in disclosing the price to customers. The
commission notes that this subsection is not intended to allow af-
filiate REPs to offer bundled products, consisting of both electric
service and non-electric service, that have the effect of discount-
ing the price to beat rate.

AEP TDUs said the terms of service document should also in-
clude a list of discretionary fees contained within the TDU’s tariff,
because the TDU will be permitted to bill the REP for discre-
tionary service fees incurred by a retail customer.

AEP Energy Services said items specified in
§25.475(c)(5)(L)-(N) should be included in the "Your Rights as
a Customer" disclosure rather than in the terms of service
document. These items relate to nondiscrimination and the
availability of assistance programs for qualified low-income
persons.

Consumer Commenters said the terms of service should con-
tain no minimum contract term and no penalty for a customer
to terminate a contract after 30 days notice. They also recom-
mended: itemizing costs related to switching (specifically special
meter reading fees, deposit requirements and charges associ-
ated with non-electric services, as applicable); clarifying that the
billing methods set forth under §25.475(c)(5)(G) are the same
as those used to produce the Electricity Facts label for that prod-
uct; deleting switching fees from §25.475(c)(5)(H) and limiting
late payment and collection costs to nonresidential accounts;
requiring a description of the provider’s own anti-discrimination
policy; informing all customers about bill payment assistance;
and describing the company’s customer complaint procedures.
Consumer Commenters said limiting late payment and collection
costs to nonresidential customers would make this provision con-
sistent with §25.480(b).

Consumer Commenters supported 45-day advance notice for
changes in terms and conditions, contract, or terms of service.
Additionally, Consumer Commenters said any material change
should automatically cause the contract to revert to a month-to-
month term so that customers who missed the 45-day window
would still have an opportunity to change providers. Consumer
Commenters support requiring that notice be given in a sepa-
rate mailing, not as an insert to the bill, and support automatic
renewal clauses to be in effect for a maximum of 30 days.

The commission agrees with Consumer Commenters that 45
days advance notice of material changes is appropriate and
changes the rule accordingly. The commission also agrees with
Consumer Commenters that a material change in the terms of
the contract should give customers an opportunity to change
providers. Accordingly, the commission adds a requirement
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that the notice shall give the customer the option to decline
any material change in the terms of service and cancel the
contract without penalty. The commission also clarifies that
such a provision would not be required if the change would be
beneficial to the customer, such as a price decrease, or if the
change is mandated by a regulatory authority. The commission
disagrees that such notice must be provided in a separate
mailing, but instead requires such notice to be conspicuously
labeled.

AEP Energy Services supported the general format specified for
the Electricity Facts label, but wanted to allow REPs some flex-
ibility in the appearance. TXU Retail said the rule should pro-
vide flexibility for REPs to provide their Electricity Facts labels
electronically, and should permit the adjustment of font sizes so
that a label can fit onto a standard sheet of paper. EDF sought
a clarification to specify that an Electricity Facts label must be
provided for each product offered by a REP. EDF also said the
label should be distributed monthly or quarterly, and should co-
incide with a customer’s ability to shop. TXU Retail replied that
updates and distribution more frequent than those currently re-
quired under §25.475(e)(7) could create customer confusion and
lead to increased compliance costs that would be passed on to
customers.

The commission holds that a standard format will make it eas-
ier for customers to compare product offerings, and declines to
make the changes suggested by AEP Energy Services and TXU
Retail. Increasing the length or the width of the label is accept-
able. Furthermore, the current wording of the rule does not pre-
clude offering an electronic version of the label in the prescribed
format, as long as a printed version is also available. The lan-
guage of subsections (c)(1), (c)(5)(B), (e)(3) and (e)(4) taken to-
gether establish the intent of the commission that an Electricity
Facts label must be specific to the electricity product being of-
fered to customers, and a separate label should be prepared for
each product. The commission finds no compelling reason to
require monthly or quarterly distribution of the label as a billing
insert as long as the label is available to the customer upon re-
quest, as currently provided in the rule.

Shell said separate price disclosures for consumption levels
of 500, 1000 and 1500 kWh per month will be misleading to
customers and lead to inaccurate pricing comparisons among
REPs. Shell suggested a single price based on the actual aver-
age consumption of each class of customer in a TDU territory,
as determined by the commission. Shell said different utilities
can have different rate structures, which can skew the results
of rate comparisons. The company also commented that "most
consumers are unlikely to know their monthly consumption,
much less the intricacies of utility rate design."

The commission disagrees with Shell’s assessment of customer
awareness. Some customers--especially those who can modify
their electric consumption--may want a product that offers tan-
gible savings for conservation, and the Electricity Facts label
should make it easy for customers to compare various products
on such criteria. The commission declines to make the change
suggested by Shell.

Consumer Commenters suggested changing the heading
"energy charge" to "comparison price." Consumer Commenters
also said that for products priced according to time-of-day rates,
price disclosures should include the peak rate, the off-peak
rate, and the number of peak/off-peak hours used in load profile
assumption. Consistent with its comments with regard to stan-
dard month-to-month contract terms, Consumer Commenters

also said items concerning minimum term and penalty for
early contract termination should not have to be addressed. In
addition, Consumer Commenters suggested adding an item to
the label disclosing the REP’s average wait time for calls into
the company’s customer service center. AEP Energy Services,
in reply, said issues regarding wait time were better addressed
in REP certification rather than the Electricity Facts label. AEP
Energy Services said it may be more important to a customer to
have a question resolved quickly.

The commission agrees with Consumer Commenters that
adding off-peak rates would add to a customer’s ability to com-
pare products that vary seasonally or according to time-of-day
use, and revises the content of this portion of the label ac-
cordingly. In addition, the heading of this section is changed
to "electricity price." The commission makes no change with
regard to the "contract" section, as there is no compelling reason
to limit a provider’s ability to offer a long-term contract product.

EDF strongly supported the type of fuel and emissions disclo-
sures contemplated in the rule, noting that it followed the prece-
dent set by §25.251 relating to Renewable Energy Tariff. En-
ron suggested adding a column in the fuel mix table to depict
the statewide system mix, saying that the comparison would be
meaningful to customers. Green Mountain advocated eliminat-
ing mandated renewables from the fuel mix table, a proposal
TXU Retail said was illogical and self-serving. TXU Retail said
mandated renewable generation purchases should be included
in a REP’s fuel mix disclosure. Green Mountain and Enron rec-
ommend adding a footnote to the fuel mix table clarifying that
state law mandates a provider to buy a certain amount of re-
newable energy. Both said the practice would be consistent
with environmental marketing guidelines published by the Na-
tional Association of Attorneys General (NAAG), adding that un-
der the NAAG guidelines, marketing a renewable product solely
on the basis of mandated purchase requirements was mislead-
ing to customers. In its reply comments, however, Reliant said
it found no such statement in the NAAG guidelines. Reliant said
that even if there were such a statement, it would not apply, as
there is no requirement to purchase renewable energy because
a provider may choose to incur a statutory penalty instead. Re-
liant said providers should be allowed to place a footnote in the
label that states they are in compliance with purchase require-
ments either through actual purchases or penalty payments.

The commission agrees with Enron that a column depicting
the statewide fuel mix would help customers evaluate different
electricity products, and changes the "sources of power gen-
eration" section of the Electricity Facts label accordingly. The
commission agrees in part with various comments made by
Green Mountain, Enron and Reliant regarding the renewable
energy mandate. The commission holds that a product’s use
of renewable resources can be compared side-by-side with
the state average, and that this comparison will be sufficient
for customers to judge the extent to which the provider is in
compliance with the renewable mandate. Unless it offers a
renewable-only product at the price to beat rate, an affiliate REP
must include its renewable power in the Electricity Facts label for
its standard price to beat product. Further issues regarding how
mandated renewable energy purchases are disclosed shall be
addressed in Project Number 22816, Standards for the Labeling
of Electricity with Respect to Fuel Mix and Air Emissions.

CEED said carbon dioxide should be deleted from the disclo-
sures on the Electricity Facts label because it implied a threat to
consumer’s health and/or safety that was inappropriate. CEED
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asserts that there is no clear scientific consensus regarding the
correlation of carbon dioxide emissions and global warming.
CEED also suggested that the bar chart should use national
averages rather than state averages as a benchmark, and
should carry a statement that industrial air emissions in Texas,
as regulated by the Texas Natural Resources Conservation
Commission, are required to comply with standards established
under the U.S. Clean Air Act. EDF, on the other hand, supported
using a state average as a benchmark for comparison, because
the state is the relevant market within which Texas consumers
will purchase power. In reply comments, Reliant joined CEED.

The commission declines to pass judgment on the quality of sci-
entific research on global warming. The commission does, how-
ever, have a statutory mandate to ensure that Texans have suf-
ficient information to make such a judgment themselves if it af-
fects their choice of a REP. The commission therefore declines
to make the deletion recommended by CEED. The commission
agrees with EDF and finds that using national emissions bench-
marks would not contribute to a Texas electric customer’s ability
to compare Texas electric providers.

EDF suggested changing the heading on the bottom section
to "emissions disclosures," noting that nuclear wastes are not
air emissions. Consumer Commenters found the emissions
graph confusing and suggested developing another format that
replaces the label "100%" with the term "statewide average"
and includes a line or shading to indicate where bars are above
or below the statewide average. A similar suggestion was made
by EDF. AEP Energy Services and TXU Retail wanted to delete
references to low-level nuclear waste, as previously decided by
the commission.

The commission agrees with the comments of EDF and Con-
sumer Commenters regarding the presentation of emissions dis-
closures. The commission finds that a meaningful comparison of
environmental impacts would show customers how various prod-
ucts compare to a single benchmark, and that the most meaning-
ful benchmark is the Texas average for each environmental cri-
terion. The commission therefore revises the emissions graph
to reflect indexed values, with the value 100 representing the
Texas average for each criterion. The area between zero and
100 is labeled "better than Texas average," and the area above
100 is labeled "worse than Texas average." The graph heading
is changed to "emissions and waste per kWh generated." Refer-
ences to low-level nuclear waste are deleted.

Some of the comments regarding the Electricity Facts label also
pertained to issues being considered in Project Number 22816.
Green Mountain recommended that all issues relating to the pre-
sentation and calculation of fuel mix and environmental impact
on the Electricity Facts label be consolidated under Project Num-
ber 22816. Similarly, Enron said specific fuel sources and emis-
sion types should be determined in that project.

Consumer Commenters wanted labels to be ready June 1, 2001,
so that they could be distributed with products marketed during
the pilot project. Enron, however, wanted to change the annual
distribution date of the label to April so that it would coincide
with the settlement schedule for the Renewable Energy Credit
(REC) Program in §25.173, relating to Goal for Renewable En-
ergy. Both Enron and Green Mountain advocated an annual cal-
culation of historical emissions and fuels, concurrent with settle-
ment in the REC program, to authenticate claims made on the
Electricity Facts label. The companies also favored prospective

disclosures by which a REP would project the year’s anticipated
amount of renewable energy, with authentication done at the end
of the year.

Green Mountain and Enron recommended deleting the category
"unknown resources" from the fuel mix table. Both said including
both categories is confusing, redundant, and unnecessary. In
its reply comments, Reliant concurred. Consumer Commenters
recommended renaming "unknown" as "spot market" to reflect
the fact that electricity purchased on the spot market probably will
not be traceable to specific generators. Consumer Commenters
questioned the necessity of the category "other" if spot market
purchases were categorized separately.

TXU Retail wanted to add to the rule requirement for fuel mix
disclosures, "To the extent the information is available to the
REP from the REP’s supplier." Green Mountain emphasized that
REPs should not have the option of avoiding environmental dis-
closure by claiming that a large portion of their power came from
unknown generation sources. Green Mountain advocated as-
signing statewide system average values to such generation and
factoring it in with a REP’s generation from known sources. En-
ron and Green Mountain said statewide system averages should
be recalculated annually to reflect changes in the renewable en-
ergy market. EDF, in its reply comments, emphasized its support
for company-specific disclosures that would enable customers to
compare REPs and their electricity products.

Consumer Commenters supported reporting of emissions by all
REPs (not just those who claim to offer "green" energy) based
on the estimated emissions of the company’s individual whole-
sale electricity purchases, and opposed using statewide aver-
ages. New Power, in its reply, argued the opposite and said
REPs would not be able to determine the generation sources for
such wholesale electricity purchases. Green Mountain stated its
preference for a system of tradable tags that would permit identi-
fication of the emissions profile for particular wholesale sales of
electricity. Green Mountain said REPs should have the flexibility
to be as accurate as possible with their emissions disclosures,
and that regional average emissions values would not be suffi-
cient for accurate disclosure.

Issues relating to how fuel mix and environmental disclosures
are calculated are being addressed in Project Number 22816.
The commission therefore deletes from (e)(4) references to
the Texas Natural Resource Conservation Commission’s Point
Source Air Emissions Inventory. Of the specific issues raised
by the parties in these comments, the commission shall defer
the following to Project Number 22816: when disclosure data
shall be calculated; whether disclosures should be historical or
prospective; the use of statewide, regional or ISO averages; and
accounting for power purchased on the spot market. The fuel
mix table shall retain the categories "coal and lignite," "natural
gas," "nuclear," "renewable energy," and "other."

Further, the commission makes no change to §25.475 with re-
gard to the distribution of the label. Subsection (b) as written
makes clear that when a provider begins marketing an electricity
product, the label for that product must be ready for dissemina-
tion to prospective customers. The commission notes that the
date July 1, 2002, specified in subsection (e)(7) pertains strictly
to distribution of the label as a billing insert and does not prevent
providers from creating Electricity Facts labels for use in mar-
keting, advertising, and customer enrollment for both the pilot
project and full retail competition.
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REP Coalition said that a common statement for "Your Rights
as a Customer" would help avoid customer confusion. Consis-
tent with its comments regarding disconnection, REP Coalition
wanted the "Your Rights" document to include a statement de-
scribing disconnection of service protections by the REPs.

MOU Commenters noted that PURA maintains the authority
of municipally owned utilities and cooperatives over me-
tering in their service areas. Rule provisions for the "Your
Rights as a Customer" disclosure with regard to meter read-
ing--§25.474(f)(4)(B)--therefore should be amended to reflect
this.

AEP TDUs specified that the "Your Rights as a Customer" dis-
closure should clarify that the TDU physically disconnects a cus-
tomer.

Consumer Commenters suggested making the "Your Rights"
document focus more on general customer rights, with
company-specific provisions moved to the terms of service
document. Consumer Commenters’ specific changes included:
stating a customer’s right to switch providers after 30 days
notice; describing the information that must appear in the terms
of service document, with emphasis on information likely to
vary among providers (Electricity Facts label, cost of electricity,
amount of security deposit, special meter reading fee, cost
of services other than electricity, company anti-discrimination
policies, and procedures for handling complaints); moving
company complaint resolution procedures to the terms of
service document and explaining in the "Your Rights" docu-
ment the commission’s complaint process; clarifying payment
arrangements regarding weather emergencies and high bills;
and moving procedures for reporting outages to the terms of
service document. Generally citing Senate Bill 86 (SB 86),
76th Legislative Session, Consumer Commenters also recom-
mended requiring providers to offer levelized payment options
and to include a description of this option in the "Your Rights"
document.

The commission agrees with Reliant that the "Your Rights" doc-
ument should be provided free of charge to the customer. The
commission agrees with Consumer Commenters that the "Your
Rights As a Customer" document should be more general and
contain standard rights for customers that do not vary between
companies. Additionally, the terms of service document is ex-
pected to be more company specific and should contain policies
that are specific to the company. The commission agrees with
Consumer Commenters that the "Your Rights" document should
include a statement that the company offers levelized payment
plans. The commission also agrees with AEP TDUs that the TDU
performs the actual disconnection and this information would be
of value to the customer and should also be contained in the
"Your Rights" document. The commission makes changes to
the rule to reflect these findings. The commission will develop a
pro-forma "Your Rights as a Customer" that complies with these
provisions and which REPs may reproduce for distribution to
their customers.

§25.476, Request for Service.

REP Coalition suggested changes to proposed subsections (a)
and (b) to make the connection process the same for all types
of REPs. REP Coalition further recommended that the REP ini-
tiate the connection process within one day after the three-day
cancellation lapses. In its clarifying statements filed after the Oc-
tober 16, 2000 workshop, REP Coalition indicated that the rule
should instead require the REP to submit the switch from the

registration agent at the proper time so that the switch is pro-
cessed on the date agreed to by the customer and as allowed by
the TDU’s tariff. Moreover, REP Coalition requested replacing
"switch" with "connection" to indicate that this section refers to
requests for new service, not switches of providers.

Consumer Commenters recommended replacing "within three
days" with "after the rescission period is over" to clarify that the
three-day cooling off period applies to all requests for service.

The commission agrees with the clarification offered by the REP
Coalition after the October 16th public hearing and modifies the
rule as suggested. The commission declines to use the term
"connection" instead of "switch" because this section applies to
all requests for service, not just new requests. The commission
also finds that requirements contained in this section would be
more appropriately contained in §25.474(i). Therefore, the com-
mission transfers the amended language to §25.474(i), and with-
draws §25.476 as published from consideration for adoption.

REP Coalition recommended replacing "actual" with "scheduled"
date that the customer will being receiving service from the new
provider. REP Coalition further recommended that the TDU in-
form the REP and registration agent if the scheduled date varies
by more than two business days.

In reply, TXU TDU opposed this process, because it is intended
to address interactions between the TDU and REP and should
not be included in the customer protection rules. TXU TDU
added that this type of requirement should be addressed, if at
all, in the tariff for delivery service (commission Project Number
22187, Terms and Conditions of Transmission and Distribution
Utilities’ Retail Distribution Service).

The commission agrees that customers should be informed by
their selected REP of the scheduled switch date and of any sub-
sequent changes to that date and modifies the rule accordingly.

MOU Commenters suggested prefacing proposed subsection
(a) with the phrase "other than in service areas of municipally
owned utilities or electric cooperatives," to account for the
fact that service is initiated by the customer--not by a REP--in
municipally owned utility or cooperative service area, consistent
with the terms and conditions of access applicable to those
areas.

TEC stated that proposed §25.476 fails to recognize that a mu-
nicipally owned utility and electric cooperative may be providing
energy service, in addition to a REP, affiliate REP, and a POLR.
Therefore, TEC recommended adding "consumer-owned com-
petitive retailer" to the entities that may provide functions in sub-
sections (a) and (b). TEC further commented this section does
not account for the differences between the terms and condi-
tions tariffs being developed under commission Project Number
22187 for municipally owned utilities and electric cooperatives.
Specifically, TEC suggested adding the language in proposed
subsection (b) to reflect that a cooperative or municipally owned
utility may initiate access to the delivery system under their tariff
terms and conditions.

The commission agrees with TEC, and has amended the rule
to apply to all REPs. However, the commission declines to use
the term consumer-owned competitive retailer, and will separate
municipally owned utilities and electric cooperatives from REPs
as necessary.

REP Coalition recommended a separate process for expedited
connection, at the customer’s request. The expedited connec-
tion process would require the new customer to agree to pay for
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all electric service received if the customer exercises the right
to cancel service within the rescission period, as well as waive
receipt of an enrollment notice from the registration agent. Such
a waiver would not, however, prevent the customer from filing a
complaint against the REP for slamming, cramming, or on some
other basis. The proposed language would allow the REP to
request the registration agent and the TDU to complete the con-
nection at the time agreed to by the customer, or as soon there-
after as the TDU can accomplish in accordance with its tariff.

In reply, TXU TDU expressed concern with REP Coalition’s rec-
ommendation for the same reasons outlined under §25.474 per-
taining to expedited switch or reconnect service.

As mentioned in the commission’s response in §25.474(h), the
commission disagrees that an expedited connection process is
needed, and instead allows REPs to submit enrollment or switch
orders to the registration agent prior to the expiration of the cus-
tomer’s right of cancellation period.

TEC suggested adding the word "energy" before service
throughout this section to clarify the type of service being
provided. In its reply comments, TXU Retail recommended
"electric" instead of "energy" to avoid confusion with other types
of energy service (e.g., gas).

The commission agrees with TXU Retail, and has amended the
rule accordingly.

§25.477, Refusal of Service.

In proposed subsection (a)(2), TEC recommended modifying the
provision regarding prohibited equipment to include not only the
tariffs of TDUs, but also the tariffs of cooperatives and munici-
pally owned utilities.

The commission agrees with the proposed change, and has re-
vised the rule accordingly.

In proposed subsection (a)(3), Reliant and TXU Retail com-
mented that the term "prove" is used improperly here, and
will be difficult to apply and enforce. TXU Retail suggested
replacing it with "reasonably demonstrate."

The commission concurs with Reliant and TXU Retail, and has
amended the rule accordingly.

REP Coalition and TNMP recommended changes to proposed
subsection (a)(3) and (4) to require all REPs, not just the affili-
ate REP or POLR, to offer the customer an opportunity to pay
outstanding debt to receive service. This corresponds to REP
Coalition’s recommendation concerning the ability of a REP to
disconnect.

The commission disagrees with the proposed change, on the ba-
sis that a REP has the discretion to offer the customer an oppor-
tunity to pay outstanding debt. Only the affiliate REP and POLR
should be required to do so. However, the commission has elim-
inated proposed subsection (a)(5), which allowed any REP to
refuse service to a customer if the customer owed a debt to the
POLR. The commission finds that there would be no appropri-
ate mechanism that would clearly distinguish the debt owed to a
POLR versus a debt owed to another REP that shares the same
company name as the POLR.

Consumer Commenters recommended amending subsections
(a)(4) and (5) to require all REPs to offer a deferred payment
plan if the customer expresses an inability to pay the outstanding
(undisputed) debt.

TXU Retail, Entergy Texas REP, and AEP Energy Services
replied that the commission should reject Consumer Com-
menters’ proposal regarding deferred payment plans.

The commission disagrees with Consumer Commenters that all
REPs should be required to offer a deferred payment plan. While
the commission encourages REPs to offer alternative payment
arrangements, the commission finds that mandating such a re-
quirement is inconsistent with the competitive market.

The State of Texas noted that a deposit should not be required
under proposed subsection (a)(4) due to indebtedness, if the dis-
pute is over indebtedness of the customer.

In reply, AEP Energy Services disputed the State’s recommen-
dation, on the basis that a deposit should be required if a cus-
tomer has had service legitimately terminated and there is still
unpaid indebtedness. AEP Energy Services added that the fact
that a customer raises a dispute over the amount previously
owed when the customer seeks to re-establish service, should
not permit the customer to avoid the deposit.

The commission recognizes the State of Texas’ concern that re-
quiring a deposit for indebtedness when the indebtedness is in
dispute implies that the customer is at fault. However, the rule
does not require the REP to collect a deposit. Instead, it states
that the REP must provide service if the customer’s indebted-
ness is in dispute and the customer pays a deposit. This pro-
vides protection for both the new provider as well as the cus-
tomer. Therefore, the commission declines to strike this provi-
sion.

REP Coalition recommended changes to proposed subsection
(a)(8) to allow all REPs to refuse service if the customer is unwill-
ing to accept its terms of service. The purpose for this change,
according to REP Coalition, is to enable competition.

The commission declines to adopt such a provision in this sec-
tion. The commission finds that if a customer does not choose
to accept a REP’s terms of service, as provided to the customer
pursuant to §25.474 and §25.475, the customer may decline to
receive service from that REP or exercise the right to cancel the
contract.

Consumer Commenters, Shell, and the State of Texas opposed
the one-year minimum term for customers returning to an affiliate
REP. The parties asserted this provision is a barrier to compe-
tition and contrary to the notion of customer choice. The State
of Texas added that the proposed rules should not in any way
restrict a customer’s ability to switch providers to obtain a better
price and/or service.

In reply, AEP Energy Services and TXU Retail expressed sup-
port for the minimum term to avoid having customers return to
the price to beat for short periods when it is lower than the com-
petitive market price. Both AEP Energy Services and TXU Retail
recommended the commission address this issue in the price to
beat rulemaking.

The commission disagrees with REP Coalition and finds that an
affiliate REP cannot require a minimum service term, for reasons
specified in the discussion of Question 8. The commission has
amended the rule accordingly.

The State of Texas and Consumer Commenters recommended
striking subsection (a)(9), which allows a REP (that is not an
affiliate REP or POLR) to refuse service for any reason that
is non-discriminatory. Consumer Commenters argued that this
provision provides too much discretion and would invite abuse.
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TXU Retail claimed that an affiliate REP should be treated like
all other REPs, except the POLR, for the purposes of this sub-
section.

In reply, AEP Energy Services and TXU Retail opposed striking
this subsection. TXU Retail asserted that the rules should allow
competitive REPs to choose which customers to serve, so long
as their choices are not made on illegally discriminatory crite-
ria. AEP Energy Services added that this subsection provides a
legally appropriate and non-discriminatory policy that may con-
tribute to lower costs and benefit a competitive market.

The commission agrees with TXU Retail, and declines to strike
subsection (a)(9).

The State of Texas recommended adding a category to proposed
subsection (b), so that a REP is not permitted to refuse service
for failure to pay an outstanding bill to another REP. The State
argued that REPs should not be in the business of collecting
debt for their competitors.

In reply, TXU Retail stated that a REP must be able refuse to
serve a potential customer if they know the customer left its pre-
vious provider with an unpaid bill.

The commission agrees with the principle embedded in the pro-
posal by the State of Texas. However, such a provision is in-
consistent with the credit and deposit standards adopted under
§25.478(a) for competitive retailers. Additionally, all REPs are
encouraged to make use of readily available credit reports from
accredited reporting agencies. To the extent REPs report past
due accounts to such agencies, that information would be avail-
able for review by other REPs and such REPs may use that in-
formation as the basis for collecting a deposit or requiring a cus-
tomer to produce other acceptable credit.

AEP TDUs stated that proposed subsection (b)(2) should be
clarified to allow a REP to refuse service to a customer who
fails to pay charges for the discretionary services contained in
a TDU’s tariff. AEP TDUs claimed this is necessary because
these charges are related to the provision of electric service.

The commission agrees with AEP TDUs, but declines to make
any changes to the rule. As defined in §25.341(7) of this title
(relating to Definitions), discretionary services are related to the
transmission and distribution of electricity. Therefore, failure to
pay these discretionary charges is grounds for the REP to refuse
service.

AEP TDUs also commented that proposed subsection (b)(3) is
inconsistent with the recovering period in cases of theft that are
allowed under commission Project Number 22187, Terms and
Conditions of Transmission and Distribution Utilities’ Retail Dis-
tribution Service. Proposed subsection (b)(3) allows a REP to
back-bill a customer for services provided over a period of more
than six months in cases involving theft of service, whereas the
standard terms and conditions developed under Project Number
22187 allow a maximum six-month period.

The commission declines to make any changes to this rule, be-
cause there is no longer an inconsistency between the recovery
period in cases of theft. The terms and conditions of a TDU’s
retail distribution service tariff does not place a restriction on
amount of time a TDU can back bill in cases of unauthorized
use of the delivery system.

Consumer Commenters recommended amending proposed
subsection (c) to require a REP to explain in detail the specific
reason for the refusal of service. Without such information,

according to Consumer Commenters, a customer might not
be able to determine whether service has been refused for a
prohibited reason.

TXU Retail replied that Consumer Commenters’ recommenda-
tion is too subjective and should not be adopted.

The commission agrees with TXU Retail that the term "in de-
tail" in this context is extremely vague. Thus, the commission
declines to make the change proposed by the Consumer Com-
menters. However, REPs should provide a sufficient explanation
so the customer understands the reason for such refusal.

Reliant claimed that proposed subsection (c)(1) should not re-
quire written refusal of service notices in every case. Instead,
Reliant suggested language in proposed subsection (c)(1) for
the notice to be provided in writing or by other means at the cus-
tomer’s request.

Reliant and TXU Retail claimed that this subsection should also
allow for electronic disclosure to a customer attempting to enroll
via Internet (i.e., in cases where the customer resides in an area
not served by the REP).

The commission agrees with Reliant’s and TXU Retail’s pro-
posed changes and modifies the rule accordingly.

REP Coalition and TNMP suggested adding an exception to
written notices in proposed subsection (c)(2) for customers that
do not otherwise qualify for the product or service offered by
the REP under applicable terms of service. Similarly, Reliant
claimed that proposed subsection (c)(2) should recognize the
TDU’s right to refuse service under its tariff.

The commission disagrees with REP Coalition and TNMP and
declines to include such an exception in subsection (c)(2), since
it could be easily abused. The commission also declines to make
Reliant’s proposed change to subsection (c)(2), on the basis that
this rule does not govern the relationship between the TDU and
the customer.

§25.478, Credit Requirements and Deposits.

REP Coalition made a general argument, with respect to all of
the proposed rules, that all REPs, and not just the POLR, should
have the ability to disconnect customers for non-payment of their
electric bills. REP Coalition identified a number instances in
§25.478 where conformity changes would need to be made if
its policy recommendation on disconnection is adopted by the
commission. Reliant and TNMP filed redline editions of the pro-
posed rules with the same proposed changes. Reliant’s redline
edition also spelled out "REP" instead of just "provider" in sub-
section (h) and (j) in this regard.

The commission declines to adopt a policy allowing all REPs
the right to seek disconnection of a customer’s electric service
for non-payment, including the related right to prevent a cus-
tomer from switching to another REP until the customer pays
all outstanding balances. The commission believes that such
a policy is an inappropriate collection mechanism in a compet-
itive market. However, the commission agrees other require-
ments that more properly reflect competitive credit and collec-
tion practices should be considered. Specifically, the commis-
sion amends subsection (f) to reflect that the amount of deposits
may be the greater of either the next two months’ estimated us-
age or one-sixth of the estimated annual billing. The commission
believes that allowing for an increased deposit during anticipated
peak summer months appropriately allows the REP to mitigate
the potential risk that a customer may not be able to pay a bill
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and that the deposit could then be applied to any unpaid bal-
ance. For similar reasons, the commission modifies subsection
(k) to allow a REP to maintain a customer’s deposit for the en-
tire time a customer receives service from the REP, and to allow
the customer to designate whether a refunded deposit is paid to
the customer or transferred to the new REP, should the customer
switch REPs.

Concerning subsection (a), Entergy Texas REP said that it would
potentially allow a residential customer to establish credit on the
basis of one month’s history with a REP and proposed that the
wording of paragraph (3)(A)(i) should instead be changed to ref-
erence a customer who has been a customer "for" two years
prior rather than "within" two years prior. Without explanation,
REP Coalition offered language to paragraph (3)(A)(v) to change
"a letter of credit history" to "credit history information detailing
(A)(i)-(iv) above" and clarifying that "provider" could mean either
REP or TDU.

The commission declines to adopt Entergy Texas REP’s pro-
posal to limit the applicability of subparagraph (A) to only those
residential customers who have been customers of REPs or
TDUs for a minimum of two years. The other clauses within
subparagraph (A) offer sufficient balance to the potentially small
time period allowed in clause (i), where the term "within two
years" appears.

The commission agrees that the phrase "a letter of credit his-
tory" is confusing and modifies the language to clarify that a REP
obtains a satisfactory payment history from the customer’s pre-
vious REP or from an accredited credit reporting agency. The
commission declines to adopt the suggested detail concerning
type of provider, because the language in the published rule is
inclusive of both types.

REP Coalition proposed that the following language be added to
the end of subsection (a)(3)(C): "and previous REPs and trans-
mission and distribution utility furnish such information, if avail-
able, to the REP after a request." In response to staff requests
for clarification, members of REP Coalition said that the intent
of the wording was to acknowledge that the referenced credit
history might not be available from prior providers and to let the
new provider "off the hook" if the credit record was not available.
Two members of the Consumers Commenters argued against
REP Coalition’s proposal, saying that it takes away the ability of
the customer to establish credit under the provision when credit
records are not available, warning that providers could conve-
niently lose such records and, once lost, the customer would be
out of luck with alternative providers as well. Consumers sug-
gested that either providers should be specifically required to
keep such information, or, in the alternative, that a new provider
should have to allow the customer to qualify under the provision
when a negative credit cannot be established (due to unavail-
ability of records or otherwise). REP Coalition affirmed that it
did not intend to extend the credit history requirement beyond
the stated two years, or to put onus on either the customer or
previous providers to produce the records.

The commission agrees with Consumer Commenters that a res-
idential customer who is 65 years of age or older, and who oth-
erwise meets the requirements of subparagraph (C), should not
be denied this avenue of establishing credit due to unavailability
of records. The commission amends subparagraph (C) to allow
otherwise eligible customers to qualify if no negative record can
be established.

Regarding subsection (b), relating to credit requirements for non-
residential customers, the State of Texas argues that no de-
posit should be required from governmental entities because
their creditworthiness is not an issue and because most gov-
ernmental entities are not subject to the types of late fees and
charges which would be deducted from a deposit. Entergy Texas
REP said that this provision should be modified to explicitly al-
low a REP to require a deposit from non-residential customers if
satisfactory credit cannot be demonstrated, proposing the addi-
tion of the sentence, "If satisfactory credit cannot be established
by non-residential customer using the criteria established by the
REP, the customer may be required to pay a deposit."

The commission agrees with the State of Texas that the provi-
sions of subsection (b) should not apply to customers that are
governmental entities, and amends the provision accordingly.
The commission also agrees with Entergy’s revision and adds
the proposed language.

For clarity purposes, AEP Energy Services proposes that sub-
section (c), relating to initial deposits, be divided into two lettered
subsections addressing guarantors and initial deposits.

The commission finds that the separate paragraphs function to
separate the issues referenced by AEP Energy Services and de-
clines to make the change.

REP Coalition also proposed language to subsection (j)(6), relat-
ing to guarantees of residential customer accounts, that "terms
of service document" be changed to "letter of guarantee."

The commission disagrees with REP Coalition and declines to
adopt the proposed language. The commission believes that a
customer’s terms of service document should clearly identify that
failure of a customer acting as a guarantor to pay the guaranteed
amount may lead to the termination of the guarantor’s contract.
The commission also encourages REPs to reiterate this provi-
sion in the letters of guarantee actually signed by the customer.

Regarding subsection (l), relating to re-establishment of credit,
REP Coalition proposed that "by that customer" be inserted to
the "disconnected for…theft of service" reference. TXU Retail
proposed that the requirement that a REP prove the amount of
electric service received but not paid for and the reasonable-
ness of any charges, be reduced to an obligation to "explain"
the amounts and only "upon request."

The commission agrees with REP Coalition and adds "by that
customer" in reference to theft of service. The commission finds
that the burden of proof for the amounts unpaid and the reason-
ableness of charges is appropriately assigned to the REP. How-
ever, the commission agrees that the exercise of proof need not
occur except upon request and amends the rule accordingly.

Regarding subsection (m), relating to upon sale or transfer of
company, TXU-Retail argued that "customer deposits" should be
added to the provision so that customer deposits would follow
customers when a new POLR is designated or when a REP sells
or transfers its business. TXU-Retail proposed that the amount
to be transferred should be the net deposit, the amount remain-
ing after the full deposit is applied to any final unpaid bill prior to
the sale or transfer of a REP’s business.

The commission declines to adopt any changes to subsection
(m), because it presumes that deposits held by the selling com-
pany are transferred to the acquiring company, provided the ac-
quiring company accepts the transfer of such deposits. Addition-
ally, the changes made to subsection (k) already specify that any
amount still owed to the REP may be subtracted from the amount
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of the deposit refunded or transferred. As a result, the commis-
sion declines to re-iterate such provisions in this subsection.

§25.479, Issuance and Format of Bills.

Reliant, TNMP and REP Coalition proposed clarifying that
§25.479 and §25.480 pertain to a customer’s bill from a REP
for electric service.

The commission agrees that §25.479 and §25.480 apply to elec-
tric bills issued by REPs. However, the commission disagrees
that it does not have the jurisdiction to regulate other products
and services as they relate to the electric bill. Specifically,
PURA §17.151 clearly establishes the commission’s authority
over other, non-electric, products and services that appear on
the customer’s electric bill. The commission clarifies these rules
to reflect this understanding.

REP Coalition, TNMP, and Reliant suggested that the require-
ment for a monthly bill be negotiable between the customer and
the REP, and proposed changes in subsection (a) to reflect that.
Reliant commented that some parties may prefer, and some
REPs may elect to offer, a quarterly, semi-annual, or annual bill
for electric service instead of the monthly bill required by this
section. In reply comments, the Independent Retailers and REP
Coalition proposed that through mutual agreement between the
REP and the customer a less frequent or more frequent billing
could be established. The Independent Retailers suggested that
customers who agree to receive bills on a different cycle should
be able to do so, particularly if they are protected by the ability
to obtain detailed billing information on request.

The commission agrees in principle with REP Coalition, TNMP,
Reliant, and the Independent Retailers that a more or less
frequent billing should be negotiable between the customer and
the competitive retailer. However, the commission notes with
concern that the Georgia natural gas program, for example,
experienced massive billing failures involving both delayed
bills and inaccurate bills from marketers. The commission
believes it is fundamental to an emerging competitive market
that customers be provided timely and accurate bills so they
can make informed choices regarding their selection of REPs.
Such concerns notwithstanding, the commission does agree
that, in an established competitive market, billing frequency is
an appropriate service upon which a competitor can distinguish
itself. Therefore, the commission determines that a requirement
to issue bills monthly is appropriate for the first two years of the
competitive market.

REP Coalition, TNMP, Entergy, Reliant, and the Independent Re-
tailers also suggested that Internet billing be available to cus-
tomers regardless of whether they enroll via telephone, the In-
ternet, or in writing, when the customer has specifically agreed to
the issuance of an electronic bill or statement. Consumer Com-
menters propose that subsection (a) be amended to require that
the customer’s consent to receive an electronic bill or statement
be in accordance with the Electronic Signatures in Global and
National Commerce Act (Esign).

The commission agrees with REP Coalition, TNMP, Reliant, and
the Independent Retailers that all REPs should be able to offer
Internet billing to customers who desire to receive their bills via
that method of delivery and amends the rule accordingly. How-
ever, the commission also adopts requirements to prevent an af-
filiate REP or POLR from conditioning the receipt of electric ser-
vice on the customer’s acceptance to receive a bill electronically.
Additionally, the commission prohibits any REP from charging a

customer a fee for receiving a bill. The commission also deter-
mines that the bill must be in agreement with the commission-es-
tablished billing procedures and with Esign, and makes changes
to the rule accordingly.

AEP TDUs disagreed with subsection (a). AEP TDUs stated that
meter usage would be provided by the TDU to the REP. AEP
TDUs pointed out that the Standard Terms and Conditions con-
tained in the TDU tariff in Project Number 22187 provide that
"billing determinants" will be provided by the TDU to the REP
(REP is referred to as "Competitive Retailer" in that project). AEP
TDUs commented that since it is possible that billing determi-
nants could be based on a measure other than metered usage,
this section should be modified by striking "meter usage" and re-
placing that term with "billing determinants." In reply comments,
TXU TDU agreed.

The commission agrees with AEP TDUs and TXU TDU that
billing determinants may include measures other than metered
usage. However, the commission also recognizes the impor-
tance of the reporting of meter usage to the customer and wants
to insure that meter usage will be reported. The commission
alters the proposed rule to incorporate other billing determinants
as well as to specify that metered usage will be included.

MOU Commenters commented that none of these provisions
should be applied to billing by a municipally owned utility for retail
customers within its traditional service area. MOU Commenters
determined that where a customer is receiving a consolidated
single bill from the municipally owned utility, the municipal util-
ity’s customer protection rules should control, not a dual set of
rules. Likewise, they continued, that billing standards under the
proposal should not apply to billing situations within the service
areas of a municipally owned utility that has adopted customer
choice where the municipal utility has exercised an option to have
consolidated billing done by a third party competitive retail en-
tity. In that instance, they conclude, applicable billing require-
ments will either be provided for in the rules relating to Terms
and Conditions of Access by Competitive Retailers to Municipal
and Co-op Delivery Systems, or will be a matter of contractual
agreement between the consumer-owned electric system and
the third-party competitive retailer. TEC pointed out that a cus-
tomer located within the certificated service area of an electric
cooperative might be receiving two bills, one from the REP for
electric service and one from the electric cooperative for distri-
bution services. TEC suggested making it clear in the rule that
this section applies only to a REP that is actually issuing bills to
retail customers, unless the REP is issuing a consolidated bill on
behalf of an electric cooperative or municipally owned utility.

The commission agrees with MOU Commenters that none of
these provisions should be applied to billing by a municipally
owned utility. The commission also agrees with TEC that a cus-
tomer within the certificated service area of an electric coopera-
tive might be receiving two bills, one from the REP and one from
the electric cooperative for distribution services. The commis-
sion determines that billing done by the municipally owned utility
or electric cooperative in its service territory does not need to
adhere specifically to §25.479 or §25.480. To reflect this under-
standing, the commission adopts a new subsection (a) concern-
ing the application of this section, and renumbers all remaining
subsections accordingly.

Reliant and REP Coalition proposed language in subsection (a)
stating that "through mutual agreement with the REP, a customer
may request and receive a bill with more or less detailed infor-
mation than otherwise would be required by the provisions of this
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section if the REP will also provide the customer with detailed in-
formation on request." MOU Commenters determined that only
these items should appear on the bill and that the provisions
of this section shall not be applicable to billing by a municipally
owned utility or an electric cooperative providing a single bill to
a retail customer within the municipally owned utility’s or elec-
tric cooperative’s certificated area: the name and address of the
REP and the number of the license if any; a toll-free number
that the customer can call 24 hours a day, seven days a week
to report power outages and concerns about the safety of the
electric system; the service address, ESI, and account number
of the customer; the service period for which the bill is rendered;
the payment and due date of the bill (and if different the date by
which payment from the customer must be received by the REP
to avoid a late charge or other collection action); and total current
charges for electric service.

The commission agrees with MOU Commenters that the items
listed by the MOU Commenters are vital elements of the bill.
However, the commission determines that there are other vital
elements that MOU Commenters omitted. As discussed previ-
ously, the commission encourages REPs to provide clear, easily
understood bills that present charges in a bundled format. The
terms of service document shall contain other notices, such as
how the customer can contact the REP to obtain more detailed,
unbundled charges. Regarding products that combine electric
and non-electric service, the commission holds that any bun-
dled bill must prominently include a subtotal containing all elec-
tric-only charges. The provider may choose whether or not to
further unbundle the non-electric charges, as long as the billing
method does not conflict with the terms of service agreement or
any other provision of this subchapter.

Consumer Commenters suggested changing subsection (b)(2)
to require that the bill contain the provider’s policy for the maxi-
mum amount of time a customer will spend on hold or in a cue
before speaking with a live customer service representative. At
the public hearing Consumer Commenters stated that they did
not intend to put this in the bill section but in the terms of ser-
vice section. In reply comments, AEP Energy Services agreed
that many customers have encountered frustrating experiences
contacting service representatives and that the answer is not to
increase the complexity of every customer’s bill by adding po-
tentially lengthy statements of call answering policy. This may
add to customer frustration AEP Energy Services maintained.
Entergy Texas REP requested that the commission reject Con-
sumer Commenters proposed changes requiring that hold times
be reported.

The commission agrees with AEP Energy Services and Entergy
Texas REP that the bill is not the proper place for the statement
of an electric service representative’s call policies, and declines
to make changes to this section of the rule.

TEC and MOU Commenters suggested that the billing and for-
mat section in general appears to require more than is provided
for under the customer protections specified in PURA. TEC pro-
posed to amend subsection (b)(3) to exclude the toll-free require-
ments from the numbers the customer can call to make com-
plaints about the bill, and the number that the customer may
call to report outages and concerns about the power system.
TEC also proposed to eliminate the requirement that the outage
number be available 24 hours a day, seven days a week. TEC
proposed to eliminate the requirement for a REP to place the
numbers on the bill if a municipality or co-op was billing for T&D
services. TXU-Retail, in reply comments, stated that it wants to

ensure that the REP has the ability to list the number on its billing
statement should a customer choose dual billing.

The commission strongly disagrees with TEC’s proposal to elim-
inate the toll-free 24-hour a day, seven day a week outage num-
ber. The toll-free 24-hour number is vital to the public safety and
is clearly in the public interest. Therefore the commission de-
clines to make changes to the rule based on TEC’s suggestion.
If a municipally owned utility or electric cooperative is providing
bills in its service territory for non-retail electric service, the com-
mission determines that it does not have the authority to require
the municipally owned utility or electric cooperative to place the
toll-free phone number on the bill. The municipally owned util-
ity or electric cooperative is required to develop rules similar to
the commission’s customer protection rules for the protection of
customers served by it within its service territory. However, in the
case of a competitive retailer billing for retail services, the com-
mission does have jurisdiction, and the REP will be required to
place the 24 hour a day seven day a week toll-free phone number
for outages on the bill. The commission declines to adopt TEC’s
suggestion and makes no changes to the rule to accommodate
this suggestion.

Reliant, TNMP, MOU Commenters, the Independent Retailers,
and REP Coalition recommended removal of the requirement to
place on the bill a separate calculation contained in subsection
(b)(8) for the average unit price for the current billing period. Re-
liant, TNMP, and REP Coalition contended that for customers on
levelized payment plans or fixed monthly amounts, the required
information would be confusing or misleading. For example, they
commented, for a customer paying a fixed monthly amount, the
required information would show a high average price in low us-
age months and a low average price in high usage months. Nei-
ther price, however, would provide the customer any meaning-
ful information as to whether its contract for service was a high
or low priced one, they contended. REP Coalition suggested
that far more meaningful information about average rates will be
available in the Electricity Facts label of the REP’s terms of ser-
vice, which will already be in the customer’s possession.

The commission disagrees with Reliant, TNMP, MOU Com-
menters, Independent Retailers, and REP Coalition that the
bill should not contain the calculation of the average unit price
for the current billing period. As discussed in its response to
Question 1, the commission determines that this calculation is
vital for customers to compare rates between providers, and
declines to delete the requirement from the rule.

TXU Retail proposed to eliminate the requirement in subsec-
tion (b)(9) to identify and itemize recurring charges on the bill
for electric service, other than those charges for electric service.
TXU Retail argued the commission does not have the authority
to prescribe billing requirements for charges other than electric
service. TXU Retail commented that if a customer wants to pur-
chase electric service, gas service, home security service, and
a dog-walking service in a package and believes the total price
offered for the package is acceptable, the REP offering that pack-
age should be under no obligation to itemize component costs
for the package on the customer’s bill. In reply comments, Shell
disagreed with TXU Retail stating that while Shell does not care
what TXU charges for its dog-walking service it is vitally inter-
ested in what TXU Retail charges for electric service, especially if
this rate is disclosed in the company’s Electricity Facts label used
to attract other customers. Shell stated that it is possible for TXU
Retail to understate its true cost of electricity by bundling dog
walking and other services. In that case, Shell claimed, it makes
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a mockery of the Electricity Facts label. Shell also stated that a
supplier that bundles Internet service and electricity into a single
product and then makes up a price for the electricity component
misrepresents the price of electric service. Shell contended that
no one should be able to claim that electricity is free, for exam-
ple, by charging $200 per month for Internet service. AEP TDUs
suggested that the TDU’s discretionary service charges should
be listed in the REP’s terms of service document, because the
REP can pass these charges along to the customer.

The commission disagrees with TXU Retail that it does not have
jurisdiction over the items placed on the electricity bill. The com-
mission determines that PURA indeed gives the commission cer-
tain authority and does address the REP’s responsibilities for
other services appearing on the bill. The commission deter-
mines that it is vital that the electric portion of the bill be sep-
arated from the other services so that late fees may be properly
assessed and that the average unit price for electricity can be
determined. However, as mentioned previously, REPs are re-
quired to provide an Electricity Facts label that reflects the bun-
dled cost of electric service, i.e. the price to beat rate for affiliate
REPs. To the extent that other non-electric services are bun-
dled with electric service, competitive retailers must follow the
standards outlined in §25.475(c)(5)(G) and §25.475(e)(1)(A)(iii)
in disclosing the price to customers. The commission notes that
this subsection is intended to prevent an affiliate REP from of-
fering bundled products, comprised of both electric service and
non-electric service, that have the effect of discounting the price
to beat rate. Additionally, the commission clarifies that the cus-
tomer’ electric bill should identify services and costs as identified
and disclosed in the customer’s terms of service document, both
with respect to electric and non-electric services and products.

AEP Energy Services suggested that subsection (b)(14) be al-
tered to eliminate the requirement for stating that the customer
can obtain 12-month usage. AEP Energy Services suggested
that this requirement is redundant, because it is contained in the
customer’s terms of service statement.

As discussed in the response to Question 1, the commission
agrees that the 12-month usage history need not be provided
on a customer’s monthly bill. Instead, the commission requires
that the terms of service document contain a notice that this in-
formation is available by contacting the REP.

Consumer Commenters proposed a change in subsection
(b)(15). This change would require that the bill contain a notice
of those services that have been added since the last bill and
be accompanied by a brief, clear, non-misleading description
(written in the same type size as the rest of the bill) of the
services being rendered. In reply comments, Entergy Texas
REP proposed that the commission reject the overly prescriptive
disclosures regarding the addition of new services proposed by
consumers in §25.479(b)(15). Entergy stated that customers
will be better served by calling the REP’s customer service
number and discussing any billing questions regarding new
services since the last bill with the REPs customer service
staff. AEP Energy Services suggested that subsection (b)(16)
be deleted, because the requirement is redundant with the
customer’s terms of service document.

As discussed in response to Question 1, the commission agrees
with Consumer Commenters that a listing of charges appearing
since the last bill should appear on the bill. This will help detect
cramming from the first bill it occurs.

Consumer Commenters offered suggestions on subsection
(b)(17) that require the unbundling of charges. Consumer
Commenters stated that the charges should be unbundled into
generation, transmission, distribution, competition transition
charges (CTCs), system benefit fee, discretionary services, rate
discount, etc. If CTCs are not shown on the bill, Consumer
Commenters contended, neither residential customers nor
the commission can assure that illegal cross subsidies, or
commercial discounts are resulting in certain customer classes
not paying their required obligations for stranded costs. In reply
comments, Entergy Texas REP stated that this proposal is akin
to requiring hotel operators to unbundle their room charges
showing charges for guest registration, concierge, laundry, maid
service, etc. Entergy Texas REP suggested that REPs that
decide to present their charges in an unbundled fashion should
have the option to display transmission charges and distribution
charges as separate line items. Finally, Entergy stated that
non-ERCOT REPs may be billed separately for transmission
and distribution charges. Independent Retailers disagreed with
Consumer Commenters’ proposal as well and request that
subsection (b)(17) remain unchanged. Independent Retailers
stated that given the high degree of regulatory oversight con-
templated by PURA and the proposed rule, this fear is not well
grounded. TXU Retail stated that an efficient and robust market
will prevent REPs from overcharging for services. Since there
will no longer be a monopoly provider, TXU Retail contended,
customers will be able to move to another REP if they are not
satisfied. Retail electric providers who overcharge "will simply
not get away with it," TXU retail stated. Consumer Commenters
summarized in reply comments, when faced with complicated
terms and conditions, a lot of fine print, the risk of paying more
than is fair, and losing the security provided by the regulated
system, consumers will do what is in their best interests and
stick with what they know.

For reasons outlined in response to Question 4, the commis-
sion encourages the REP to provide a bundled bill for electric
service. It should be noted that, with the Texas market’s price
to beat structure, the meaningful comparison for the customer
is the monthly bill against the bundled rate negotiated with the
REP and the bundled price to beat of the affiliate REP. This is
the manner in which prices will be included on the relevant Elec-
tricity Facts label. It is unlikely that REPs in Texas will market
to customers based on multiple, disaggregated charges; there-
fore, the need to review unbundled information is expected to
be quite low. Nevertheless, a REP should include in its terms
of service document, the notice that a customer may receive a
breakdown of the bundled rate upon request. To ensure that un-
bundled products can be adequately compared among REPs,
the commission requires that standard terms approved by the
commission be used for unbundled electric services.

Reliant suggested that acronyms be allowed to be placed on the
bill in proposed subsection (b)(17). They suggested "TDSP" for
transmission and distribution service, "Gen. Service" for gener-
ation service, "SBF" for system benefit fund, "TC" for transition
charge and "CTC" for competition transition charge. AEP pro-
posed that the terms "gross receipts assessment" and "nuclear
decommissioning fee" should be added. In the reply comments,
TXU recommended that the terms "gross receipts assessment"
and "nuclear decommissioning fee" should be added to subsec-
tion (b)(17) to the listing of unbundled terms in this section. Con-
sumer Commenters also requested that explanations be pro-
vided for any non-obvious abbreviations, symbols or acronyms.
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The commission acknowledges that acronyms and abbrevia-
tions are used frequently in the industry. However, such terms
and acronyms may be unfamiliar to customers. Accordingly,
the commission adopts the following standardized terms for
recurring monthly electric charges presented in an unbundled
format on a customer’s electric bill: "transmission and distri-
bution service," "generation service," "transition charge," and
"system benefit fund." The definitions, which include what types
of charges are covered by these terms, have been added
to §25.471. The commission does not believe it is in the
public interest that these terms be presented as acronyms or
abbreviations.

Reliant proposed to change subsection (d) to make clear that an
estimated bill should only be used for an estimated meter read.
The State of Texas suggested that this section should also re-
quire the use of a true-up provision or some future adjustment.
TEC recommended adding the municipally owned utility or elec-
tric cooperative’s failure to obtain or transmit a meter reading on
a timely basis to the list of reasons a REP might be unable to
issue an actual bill.

The commission agrees with Reliant that an estimated bill should
only be issued for an estimated meter read and determines the
proposed rule language reflects that understanding. The com-
mission agrees with the State of Texas that there should be a
true-up process. The commission determines that the true-up
process will occur when the customer receives a bill based on
an actual meter read. The commission also agrees with TEC
that the failure of the municipally owned utility or electric cooper-
ative to provide the billing determinants to the REP might also be
the cause of an estimated bill. The commission makes changes
to the rule to reflect these findings.

Reliant proposed changes to proposed subsection (e) to clarify
that copies of a customer’s billing records may be obtained by
that customer on request at least once annually at no cost.

The commission agrees with Reliant that a customer could
receive billing records once annually at no cost, but may receive
detailed billing information that is not included on the bill at
any time at no additional charge. The commission has made
changes to the rule to reflect this.

Reliant proposed a change in subsection (f) to recognize that the
customer may have a credit balance (such as a level billing plan
balance), not just a delinquent balance, with a REP, which the
customer would want transferred.

The commission agrees with Reliant that a customer may have a
credit balance. It is also possible that that customer would want
that credit transferred to another account in the same customer
class with the same REP. The commission changes the rule to
reflect that. In Reliant’s parenthetical comments, however, it sug-
gests that the balance (credit) could be transferred to a new REP.
The commission notes that this section is only intended for bal-
ance transfers from one account to another account in the same
customer class with the same REP. The commission specifically
did not allow for transfers between REPs. The commission ad-
justs the rule to specifically disallow balance transfers between
REPs, since this places a collections obligation on the new REP.
The commission notes, however, that this prohibition on balance
transfers does not apply to the transfer of a deposit from one
REP to another, should the customer opt to do so.

TEC suggested that section (g) be deleted, because the alloca-
tion of partial payments is already addressed in Project Number

22187. REP Coalition asserted that the allocation order for par-
tial payments remain as proposed unless another agreement is
reached with the customer. Reliant proposed that the allocation
order be changed to the first oldest past due amount for electric
service, then to past due balance for non-electric services, then
to the current balance due for electric services, unless another
agreement had been reached with the customer.

The commission disagrees with TEC’s comments that suggest
that the Terms and Conditions rules determine where a cus-
tomer’s partial payments go. That rule governs the relationship
between the REP and the TDU. Section 25.479 addresses the
relationship primarily between the customer and the REP; there-
fore, this rule will determine how the REP must apply the cus-
tomer’s partial payment to the customer’s account. The commis-
sion declines to adopt TEC’s proposed changes. The commis-
sion disagrees with Reliant’s proposed allocation order change
and REP Coalition’s suggestion that the order should remain the
same, unless another agreement is reached between the REP
and the customer. The commission determines that allocation
of a partial payment has important consequences to the cus-
tomer, as the customer’s service contract may be terminated for
non-payment of electric service. The customer might not real-
ize the implications of how the partial payment is applied, if it is
buried in a contract, therefore the commission declines to make
the changes suggested by Reliant or REP Coalition. The com-
mission clarifies the rule to clearly explain how the partial pay-
ment is applied.

Additionally, the commission recognizes that this section is
more appropriately placed in §25.480 and will therefore become
§25.480(j).

§25.480, Bill Payments and Adjustments.

MOU Commenters suggested that this section should not be ap-
plicable to billing by a municipally owned utility or an electric co-
operative providing, itself or through an agent, a single consoli-
dated bill to a retail customer within the municipally owned util-
ity’s or electric cooperative’s certificated service area. They also
suggested that any REP should be allowed to establish its own
policies for credit requirements, deposits, estimated bills, record
retention, transfer of delinquent balances allocations of partial
payments, bill due dates, penalties for delinquent bills for electric
service, adjustments for overbilling or underbilling, a process for
investigation and resolution of disputed bills, any alternate pay-
ment programs or payment assistance, average and level pay-
ment plans, and any payment arrangements or deferred payment
plans.

The commission agrees that municipally owned utilities and elec-
tric cooperatives can set their own billing standards and makes
adjustments to §25.480 that exclude a municipally owned util-
ity and electric cooperative from the requirements of this billing
section if it is providing service to customers in its own service
territory. If a municipally owned utility or electric cooperative is
providing a consolidated bill and has contracted billing to a third
party competitive retail entity, then the municipally owned util-
ity’s or electric cooperative’s customer protection rules apply. If
a REP is issuing a bill for electric retail service (except when it is
issuing a consolidated bill on behalf of a municipally owned util-
ity or electric cooperative), the bill must conform to the standards
set forth in §25.480. The commission makes other changes to
the bill issue date to be consistent with other commission rules.

Consumer Commenters commented that the current billing sys-
tem is not designed for timely payment. Consumer Commenters
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proposed to amend §25.480(a) by extending the due date from
16 days to 25 days from the date of issuance, or allowing the cus-
tomer to choose the day of the month the payment is due. Con-
sumer Commenters stated that many households are paid only
once or twice per month. Consumer Commenters claimed that
cash flow is an obstacle to timely payment for many Texans, and
difficulties are created when short due dates are combined with
such a payroll schedule. They stated that currently some util-
ities resolve these difficulties by voluntarily allowing customers
the opportunity to choose their own due date.

In reply comments, Entergy Texas REP and AEP Energy
Services disagreed with Consumer Commenters’ proposal, and
stated that the market should take care of the problem. They
alleged that Consumer Commenters’ plan would increase the
financing requirements for REPs. AEP Energy Services stated
that according to Consumer Commenters’ plan a customer
would have 50% more time to pay its bill than now permitted in
the regulated market. AEP Energy Services furthered that a
customer who chooses his payment date carefully in relationship
to when his meter is normally read could ensure that nearly
another month is added to the time by which the customer must
pay. Entergy Texas REP and AEP Energy Services stated that
this would impose additional costs on all customers.

The commission agrees with Consumer Commenters that cash
flow is a problem for many customers. The commission also
recognizes that many customers are constrained by limited re-
sources when paying the bill. As mentioned previously, the com-
mission requires all REPs to implement a bill payment assistance
program to address these concerns. REPs are also required to
offer all customers a levelized bill payment program. Additionally,
the commission strongly encourages REPs to develop programs
that allow customers to designate a specific payment due date
each month. As such, the commission declines to adopt a longer
bill payment period.

Reliant and REP Coalition suggested changes to subsection (b)
to reflect that a one-time, 5.0% penalty should apply only for
electric service, and should not apply to non-electric services
that are contained on the same bill, provided they are separately
stated on the bill.

TNMP and TXU Retail proposed to amend the language of sub-
section (b) to allow a 5.0% late penalty to be charged to residen-
tial customers for electric service. In reply comments, Reliant
and REP Coalition agreed, and stated that residential customers
should also incur a one-time late penalty not to exceed 5.0% for
electric service, provided the REPs do not have the privilege of
disconnecting customers for non-payment. TEC stated that mu-
nicipally owned utilities and electric cooperatives are given the
exclusive jurisdiction to set all rates, including any customer fees.
TEC suggested that this rule should clearly state that subsection
(b) is not applicable to a REP that is an electric cooperative or
municipally owned utility.

As discussed in the commission’s response to Question 5, the
commission agrees that REPs should be allowed to assess a late
fee of not more than 5.0% of delinquent electric service charges
that appear on a customer’s bill. The commission notes that to
appropriately assess the late fee, REPs must clearly identify the
total amount due for electric service on the customer’s bill. The
commission agrees with TEC, and amends the rule accordingly.

Reliant, TNMP and REP Coalition suggested that the overbilling
provision in subsection (c) be limited only to charges for elec-
tric service and that the interest should be compounded monthly
based on the annual rate set by the commission.

The commission agrees with Reliant, TNMP, and REP Coalition
and makes the suggested changes to subsection (c).

REP Coalition, TNMP, Entergy Texas REP, and SPS commented
that there should be consistency between overbilling and under-
billing requirements in the rule. SPS stated that the requirements
of subsection (d) should be modified to better balance the un-
derbilling collection rights of REPs with the rights of customers.
Specifically, SPS, Reliant, and REP Coalition recommended the
addition of language in subsection (d) to allow REPs to collect
all underbillings for which they can produce records identifying
and justifying the underbilling. To balance this right, SPS rec-
ommended that additional language requiring REPs to offer de-
ferred payment plans for the underbilling. SPS and REP Coali-
tion recommended language that would prohibit a REP from dis-
connecting a customer who failed to pay the underbilled amounts
before the date the REP notified the customer of the underbilling.
Reliant maintained that the REP should be allowed to disconnect
or terminate service if the customer fails to pay the underbilled
charges within a reasonable time. In reply, AEP TDUs suggested
that TDUs should also have the ability to backbill for longer than
six months. Reliant proposed changes to subsection (f) that the
POLR may not disconnect service if the customer fails to pay
charges arising from an underbilling more than six months prior
to the date the POLR initially notified the customer of the amount
of the undercharge.

The commission finds that it is the responsibility of the REP
to provide accurate bills to customers. The customers should
not be penalized if the REP fails to bill appropriately. There-
fore, the commission declines to amend the rule. The commis-
sion also notes that TDU-Competitive Retailer rules, adopted un-
der Project Number 22187, contain provisions that address the
TDU’s ability to back bill a REP for a term longer than six months.

The State of Texas commented that subsection (e) should con-
tain an additional provision that states that there shall be no dis-
connection or disruption of service while the bill is in dispute. Re-
liant, TNMP and REP Coalition proposed to change "provider" to
"REP." This proposed change would limit the REP’s responsibil-
ity for dealing with disputes to those only for electric service.

The commission agrees with the State of Texas that service
should not be terminated or disconnected while a bill is in dis-
pute. The commission also determines that it is very important
for a customer to receive timely responses to billing concerns
and disputes and that any disputes are handled in accordance
with this section and PURA §§17.152, 17.153, and 17.155. The
commission strongly disagrees with REP Coalition, TNMP, and
Reliant that billing dispute provisions should be limited only to
electric service. PURA §17.151 is clear about which charges
are allowed on the electric bill. Therefore, the commission
determines that the REP is ultimately responsible for the content
of the bill, and should handle disputes in accordance with this
section as well as PURA. The commission finds that this section
is not restricted to disputes for electric service, and declines to
make the suggested changes to this section. The commission
clarifies the dispute process in this rule and makes it consistent
with other commission rules.

Consumer Commenters proposed to remove the words "as ap-
plicable" from subsection (f). They proposed that each REP be
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required to offer alternative payment assistance plans. Entergy
Texas REP filed reply comments that stated that "as applicable"
should remain in (f) and that all REPs should not be required to
offer those programs. AEP Energy Services proposed deleting
the phrase "in addition a REP shall inform the customer of the
availability of POLR service and how to obtain this service." AEP
Energy Services asserts this information should not be given to
a customer who calls to see how to meet payment obligations.

As discussed in response to Questions 6 and 9, the commission
agrees that all REPs are required to offer a bill payment assis-
tance program. Therefore, the commission disagrees with En-
tergy Texas REP that the phrase "as applicable" should remain
in the rule, and that non-affiliate REPs should not be required to
offer a payment plan or program unless otherwise required by
this section. The commission agrees that the customer needs
to be well informed. Therefore, the commission determines that
the bill payment assistance programs offered by REPs shall be
disclosed to the customer when the customer expresses an in-
ability to pay. The commission agrees with AEP Energy Services
that the REP should not be required to inform the customer of
the POLR service at this time as it might not be appropriate if a
payment plan is being offered to the customer. The commission
declines to make changes to the rule as suggested by Consumer
Commenters and adopts the changes suggested by AEP Energy
Services.

REP Coalition, TNMP, and Reliant (in connection with their
disconnection proposal) and Consumer Commenters proposed
changes in subsection (g) that would require a REP to offer
one or more average or level payment plans. Consumer
Commenters stated that level and average payment plans are
invaluable to many customers who must manage their cash flow,
not just low-income customers. Consumer Commenters pointed
out that PURA §39.101(e) gives the commission the authority
to require all REPs to provide customers with levelized payment
plans, not just the affiliate REPs and POLRs. Customer
Commenters agreed that customers should be responsible for
paying in full any amounts owed when switching providers.
They suggest that subsection (g) should clarify that customers
who switch providers are responsible for paying all actual usage
up to the date of the switch. In reply comments, Entergy Texas
REP stated that REPs should not be required to offer alternate
payment programs or payment assistance programs. Entergy
Texas REP emphasized that termination of electric service
to customers must be unencumbered by mandatory payment
plans in order to afford REPs the opportunity to minimize losses
from high-risk customers.

As discussed in the response to Question 9, the commission
agrees with Consumer Commenters that level and average pay-
ment plans are very important to some customers. The commis-
sion finds that electric utilities have been required to offer these
payment plans and this is a basic protection for some customers.
To guarantee that customers do not lose that protection, the com-
mission requires all REPs to offer all customers the option of en-
rolling in a level payment plan. The commission disagrees with
Entergy Texas REP that competitive retailers should have the
option of offering these plans but should not be required to offer
these plans. The POLR shall also be required to offer average
or level payment plans. The commission modifies the rule to in-
corporate this understanding.

REP Coalition, TNMP, and Reliant proposed replacing the term
"termination notice" with "disconnection notice." This would allow
a disconnection (as opposed to a termination) to be suspended

if a payment arrangement is made. According to their proposal,
if the customer does not fulfil the terms of the payment arrange-
ment, the customer may be disconnected without the REP pro-
viding an additional disconnection notice.

The commission disagrees with REP Coalition, TNMP, and Re-
liant that REPs should be granted the privilege of disconnecting
customers for non-payment, and declines to alter the proposed
rule.

TXU Retail proposed changes to this section to eliminate the re-
quirement of a written deferred payment plan proposed in sub-
section (i). TXU Retail stated that this change would benefit
customers who make deferred payment arrangements over the
telephone. TXU Retail claimed that if a written confirmation is
required, the REP does not have an "agreement" with the cus-
tomer at the time of the telephone conversation. Therefore, cus-
tomers whose bills are delinquent remain in jeopardy of termi-
nation or disconnection until they receive and return a signed
deferred payment agreement. TXU Retail pointed out that cur-
rent practice, which allows a customer to make a deferred pay-
ment plan over the phone has not resulted in complaints from
customers that were lured into unfair deferred payment arrange-
ments that they later want to rescind.

REP Coalition, TNMP, and Reliant proposed requiring all REPs
to offer a deferred payment plan to a customer who has ex-
pressed an inability to pay. They proposed this in exchange for
the ability to disconnect customers for non-payment. According
to their proposal, the REP should not be required to offer a de-
ferred payment plan if a customer has received service from the
provider less than three months and lacks sufficient credit or sat-
isfactory history of payment from a previous REP (provided the
information is furnished to the REP by the previous REP). In re-
ply comments, these parties clarified that only the POLR should
offer a deferred payment plan if REPs were not granted the privi-
lege of disconnecting customers for non-payment. In reply com-
ments, Entergy Texas REP stated that REPs should not be re-
quired to offer deferred payment plans but should be encouraged
to offer such plans. Entergy elaborated that it is important to re-
member that we are entering a deregulated competitive market
and continued attempts to restrict the REPs’ ability to conduct
business in a prudent manner will only hamper competition and
limit customer choice.

Consumer Commenters proposed changes to subsection (i)(1)
to require all REPs to offer a deferred payment plan. The
plan proposed by Consumer Commenters allows the REP to
include a 5.0% late penalty for payment, but does not include
a finance charge. According to Consumer Commenters’ pro-
posal, a deferred payment plan required because of a weather
emergency as defined in §25.483(i) must allow a customer at
least six months, and up to twelve months, to pay amounts
incurred during a billing cycle in which a weather emergency
occurred, and the amount that the customer must pay to avoid
disconnection shall be no more than an amount equivalent to
an average monthly bill based on annual usage.

In reply comments, Reliant suggested that any deferred payment
plans offered by the POLR to a residential customer should be
required to be in equal installments and spread out into at least
three billing cycles.

TEC stated that this rule should make it clear that subsection
(i)(5)(B) is not applicable to a REP that is a municipally owned
utility or electric cooperative.
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The commission determines that as of January 1, 2002, price
to beat customers should not encounter a drastic change in ser-
vice. The affiliate REP should offer the same services it has
been offering before the onset of competition to ensure that all
customers have the option of the same service and quality of
service that existed before the start of competition. The affiliate
REP should offer deferred payment plans and adhere to more
specific credit and deposit requirements regardless of whether
it has been granted the privilege of disconnecting customers for
non-payment. Customers who switch to competitive retailers are
not guaranteed the same terms and conditions the affiliate REP
will be providing under the price to beat. Competitive retailers
are encouraged, but not required, to offer these programs, and
they should be offered in accordance with these rules. The com-
mission agrees with Reliant that the current rules require the de-
ferred payment plan to be spread out over three billing cycles
and to be in equal installments. The commission reflects this
change in the rule, and notes that these payment plans will be
required of both the POLR and affiliate REP, not just POLR as
Reliant suggested. The commission also agrees with TXU Re-
tail that payment plans should go into effect when the customer
calls, however, a copy of the agreement must be mailed to the
customer. The commission has amended the rule accordingly.
Additionally, as mentioned in the response to Question 9, the
commission requires that all REPs offer customers who express
an inability to pay a bill that becomes due during an extreme
weather emergency the option to enter into a deferred payment
plan, pursuant to this subsection.

Consumer Commenters proposed a new subsection (j), entitled
Bill payment assistance program, to establish a program for the
purpose of soliciting voluntary donations from customers, em-
ployees and shareholders to provide financial assistance to res-
idential customers who need bill payment assistance. The pro-
posed program would require a REP or POLR, at the time of
enrollment or change of service, to inform all customers about
the program and to offer customers an opportunity to donate a
fixed amount on a monthly basis. The amount selected would
be billed to the customer’s account. According to the proposed
plan, the REP and POLR would also be required to provide in-
formation regarding the bill payment assistance program to all
customers through quarterly bill inserts. Under the conditions
proposed by Consumer Commenters, the REP or POLR would
be required to keep the money in a separate account in trust and
forward the donations to the TDU that serves that customer.

Under the proposed program, the TDU would collect the dona-
tions from the REP and POLR. Funds received by the TDU would
be deposited in federally insured accounts and held in trust for
the bill payment assistance program. Any interest on the funds
would accrue to the bill payment fund. The TDU, according to
Consumer Commenters’ proposal, would distribute bill payment
assistance funds to customers in need of assistance through
community organizations that are approved by the TDU and that
are within the TDU’s service territory. On April 1 each year, the
TDU would file an annual report with the commission detailing to-
tal donations received from customers, employees, and share-
holders. Under the proposed plan, 10% of donations received
by the TDU would be required to be remitted to a nonprofit or-
ganization approved by the commission that would promote the
bill payment assistance program on a statewide basis. Further-
more, each TDU, under the proposed plan would be encouraged
to match the donations it receives with shareholder funds on a
dollar-for-dollar basis. Under the proposed plan, those TDUs

that currently provide shareholder-matching funds for bill pay-
ment assistance would be required to continue to provide share-
holder-matching funds at 1999 levels.

Entergy TDU, in reply comments, noted that it has operated a
program similar to the one proposed by Consumer Commenters
for the past 18 years. Entergy TDU agreed that bill payment as-
sistance programs are important to end-use customers, to the
local agencies that channel needy people toward bill payment
assistance opportunities, and to communities in its service area.
Entergy TDU stated that the system benefit fund (for low-income
customer rate discounts and weatherization services) does not
address the same types of customers or needs that are met by
existing bill payment assistance programs. Entergy TDU stated
that the bill payment assistance is not synonymous with low-in-
come programs. Entergy TDU stated that most recipients of as-
sistance are elderly and experiencing a true emergency or tem-
porary payment crisis and may not be in need of or be candi-
dates for longer-term rate discounts or weatherization services.
Therefore, Entergy TDU is a strong proponent of preserving fuel
programs. Entergy TDU stated that the question is how to tran-
sition the program to a competitive market.

Entergy TDU pointed out that several issues addressed by Con-
sumer Commenters deserved more attention. For example, is
it appropriate (or within the commission’s authority) to mandate
that each TDU that currently provides shareholder-matching
funds for bill-payment assistance to "continue to provide match-
ing at 1999 levels?" Entergy concluded that it is not appropriate
at least for the reason that "mandate" and "voluntary" would
qualify as oxymorons. Secondly, if as under current practices,
actual dollars never flow from contributors directly to recipients,
and the customers will belong to the REP, not the TDU, why
would the TDU have money-handling responsibility at all?
Entergy suggested that funds collected by REPs in bills from
contributors could simply be passed directly by the REPs to the
bill payment assistance administrator in each TDU area (per-
haps the Red Cross or a non-profit organization established for
that purpose). Entergy TDU suggested the language proposed
by Consumer Commenters could be revised to provide that
the TDU would primarily coordinate the interaction between
intake agencies and the program administrator and act as an
active participant on the board of the non-profit bill payment
assistance to ensure that the administrator properly carries
out the money-handling responsibilities. Finally, Entergy TDU
concluded that if the commission should find that it has the au-
thority to address bill payment assistance issues, including the
request for the establishment of a 10% set aside for a third-party
statewide entity to promote contributions, then it would seem
appropriate to provide funds for the REPs for out-of-pocket
costs incurred in handling these market mechanics.

As discussed in response to Question 6, the commission adopts
new §25.480(g) that requires all REPs to implement a bill pay-
ment assistance program.

§25.481, Unauthorized Charges.

AEP TDUs commented that the terms of service document in
subsection (a) should include all discretionary service fees in the
TDU’s tariff in order for the REP to pass on those fees to the retail
customer.

The commission disagrees with AEP TDUs, because this rule
does not govern the relationship between the TDU and the REP.

Consumer Commenters offered additional language for inclusion
in subsection (a), indicating that a REP must comply with Texas
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Property Code §53.254 "if a product or service would result in a
lien against a consumer’s homestead" and with Texas Property
Code §53.255 if a product or service involves residential con-
struction.

The commission believes that §25.471(b)(2) adequately ad-
dresses the concerns raised by Consumer Commenters.

AEP TDUs stated that proposed subsection (d) should be mod-
ified to exclude discretionary services provided by the TDU pur-
suant to its tariff from the definition of charges "not related to
the provisioning of electric service." AEP Energy Services sug-
gested that an option should exist to provide the annual notice
required by this subsection in the Your Rights as a Customer
document.

The commission disagrees with AEP TDUs that the rule needs
to be modified. As explained in the discussion of §25.477, dis-
cretionary services provided by the TDU pursuant to its tariff are
by definition related to the provision of electric service. Nonethe-
less, the commission agrees with AEP Energy Services that the
annual notice can be included in the Your Rights as a Customer
document, and has amended the rule accordingly.

The commission further incorporates changes referenced in
§25.474 to clarify the authorizations and verifications necessary
to add charges to a customer’s electric bill after the customer’s
initial selection of a REP. Further the commission clarifies that
the submission of charges to a customer’s electric bill is limited
to the REP selected by the customer to provide the customer’s
electric service. As such, all references to other "service
providers" is eliminated.

§25.482, Termination of Contract.

Consumer Commenters did not support the concept of allowing
providers to offer long-term contracts and charge customers a
cancellation fee for terminating contracts early. They argued that
in a competitive market, customers should be allowed to switch
without penalties with a 30-day notice to their provider. REP
Coalition and AEP Energy Services supported the proposed
rules and disagreed with Consumer Commenters suggestion.
They said that providers have the right to offer both long-term
contracts and month-to-month contracts. REP Coalition sug-
gested adding language that would require a REP to abide by
the terms of the contract in addition to the procedures in this
section.

The commission agrees with REP Coalition and AEP Energy
Services that, in a competitive market, REPs have the right to
offer long-term or month-to-month contracts. In month-to-month
contracts, both parties have the right to cancel the contract with-
out penalty. In long-term contracts, the REP may require that a
customer who terminates the contract early pay a penalty. Ad-
ditionally, with long-term contracts, should the REP materially
change the contract, the customer has the right to cancel the
contract without penalty. The affiliate REP, however, is prohib-
ited from requiring long term contracts until after 2007, when the
price to beat period expires. Further, the commission declines
to cap the early termination fee a provider may charge.

Consumer Commenters suggested that when a customer is ter-
minated by a REP and sent to POLR, the POLR should be re-
quired to send a notice to the customer stating that the former
REP has terminated service due to either nonpayment or aban-
donment. TXU Retail said this was unnecessary because sub-
section §25.482(c)(8) requires the REP, in its termination notice,
to include such notification to the customer.

The commission agrees with TXU Retail and declines to adopt
Consumer Commenters’ suggested changes.

Consumer Commenters said that REPs should be allowed to
terminate a customer’s contract for nonpayment of electric ser-
vice only and should not be extended as a collection function for
amounts owed for products and services other than electricity.
They suggested that the rules explicitly say that nonpayment will
be the primary reason providers would terminate a customer’s
contract. In reply comments, TXU Retail agreed with Consumer
Commenters’ suggestion. REP Coalition suggested that this
section apply only to those termination notices issued because
of nonpayment of electric service. In reply comments, Entergy
Texas REP said that REPs should be allowed to terminate a cus-
tomer’s electric service for failure to pay non-electric charges on
the same bill. They argued that REPs should have the flexibility
to terminate customers that fail to pay their entire bill under the
terms of the contract.

REP Coalition and Reliant further suggested that, in the case of
nonpayment for electric service, a provider should be required
to send a disconnect notice and offer the customer the oppor-
tunity to pay the amount due before a termination notice is is-
sued. Consumer Commenters disagreed, because it would al-
low a REP to terminate a customer who has paid a bill in full after
receiving a disconnect notice. In reply comments, Reliant said
that their suggestion would reduce the number of customers who
might be dropped to a higher priced POLR.

The commission determines that only the POLR will have the
right to issue a disconnection notice to customers. All other
REPs have the right to issue a termination notice for nonpayment
of electric service only, in accordance with this section. The com-
mission agrees with Consumer Commenters and TXU Retail and
determines that REPs may terminate a customer’s electric ser-
vice for nonpayment of electric charges only, not for non-electric
charges included on an electric bill. The proposed rules clearly
state that a REP shall not terminate a customer’s contract if that
customer pays in full before the termination date. The commis-
sion also notes that all REPs are now allowed to charge late fees
and may seek deposits that more appropriately mitigate risk.

Consumer Commenters said that the prohibitions on disconnec-
tion in proposed §25.483(d) should also apply to termination no-
tices. They proposed a new section to incorporate the changes.
They said these prohibitions are in place to prevent a REP from
disconnecting a customer’s service for charges that are not the
customer’s responsibility and they argue that it is fair and ap-
propriate to prohibit terminations in the same situations. In reply
comments, TXU Retail opposed this suggestion because "a REP
would not be permitted to send a customer to the POLR if the
prohibitions on disconnection during extreme weather period are
applied." Entergy Texas REP opposed Consumer Commenters’
suggestion to prohibit terminations for delinquency in payment
for electric service by a previous occupant of the premises. They
said that it should be clarified by adding, "if that occupant is not
of the same household."

The commission adopts Consumer Commenters’ recommenda-
tions to prohibit terminations of contracts for the situations de-
scribed in §25.483(d) of this title. The commission also adopts
Entergy’s clarification for delinquency by a previous occupant.

Consumer Commenters requested that the commission institute
specific penalties for providers who violate the termination pro-
cedures. They said such penalties should include restitution for
customers who are terminated by mistake or sent a termination
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notice when such notice is prohibited. TXU Retail opposed this
suggestion. They said that while it is inevitable that some mis-
takes will be made and some termination notices will be sent
to the wrong customers, REPs will want to keep customers in
a competitive environment, and will take the steps necessary to
correct wrongs that occur. Further, they said, the commission
has the authority to investigate a REP for violation of commis-
sion rules.

The commission agrees with TXU Retail and declines to adopt
changes suggested by Consumer Commenters.

Consumer Commenters said that providers should be required
to send terminations notices on paper and prohibit termination
notices via e-mail or facsimile. TXU Retail opposed this sugges-
tion, saying that a customer should have the right to choose to
receive all communications from his or her chosen provider via
facsimile or email.

The commission determines that REPs are required to send pa-
per termination notices by mail. The commission also adopts
language allowing REPs to send an additional notice by email or
facsimile.

REP Coalition, Reliant, TXU Retail, and TNMP suggested
changing the requirement that the termination notice be a
separate mailing and changed the termination date from ten
days to five days after the notice is issued. They argued that as
a result of the proposed ten-day timeline, a provider is likely to
be required to serve a non-paying customer for an additional
two months before the customer’s contract is terminated and
the customer’s account is sent to the POLR. They said that
allowing a provider to terminate a customer’s contract five
days after issuing a notice would allow providers to avoid the
adverse financial impact such unrecoverable bad debts have on
market participants. TXU Retail added that after a REP issues
a termination notice, the REP should contact the customer by
telephone to explain payment steps the customer could take to
avoid termination.

The commission declines to accept REP Coalition suggestions
concerning termination notices. Termination notices must be a
separate mailing with a termination date ten days after the no-
tice is mailed to a customer. The commission also notes that
many customers may seek bill payment assistance upon receiv-
ing a termination notice. However, the commission determines
that in a competitive market, competitive retailers should not be
required to offer payment arrangements or deferred payment to
delinquent customers. However, the commission finds that all
REPs have the flexibility to do so and encourages such commu-
nication between REPs and customers.

REP Coalition, Reliant, TNMP, and TXU TDU proposed several
changes to clarify the rule’s intent and make it consistent with
their proposed policy changes on disconnects and "drops." They
said the term "automatically" used in subsections (b)(6) and (8)
could be incorrectly interpreted to mean "instantaneously" and
should be clarified. They also suggested that subsection (b)(8)
be deleted because it contains the same requirement as subsec-
tion section (b)(6).

The commission adopts suggested changes from REP Coalition,
Reliant, TNMP, and TXU TDU in subsection (b)(6) to replace
the word "automatically" to acknowledge the transfer process
in accordance with the applicable registration agent protocols
and TDU Tariff for Retail Delivery Service. The commission also
agrees with REP Coalition, Reliant, TNMP, and TXU TDU that
subsection (b)(8) is redundant and deletes it.

REP Coalition and Reliant made clarifying changes in subsection
(d) and added that providers should be allowed to terminate a
contract effective on a date other than the next meter read date.

The commission agrees with REP Coalition and Reliant, and
adopts their suggested changes.

Consumer Commenters said that in the event a provider ter-
minates customer contracts due to abandonment, that provider
should not be allowed to collect or attempt to collect penalties
from a customer. In reply comments, TXU Retail agreed with this
suggestion. REP Coalition said this section should be deleted
because abandonment is not a defined term and could apply to
any number of actions. They argued that this restriction made
sense when it was applied to utilities operating in a regulated
market, and might still apply to TDUs, but these rules have no
place in a competitive market where the new rules apply only to
REPs.

The commission declines to delete subsection (d). The commis-
sion agrees with Consumer Commenters and TXU Retail that
providers who abandon customers should not be allowed to col-
lect or attempt to collect penalties from those customers, and
adopts their recommended changes.

Consumer Commenters supported the prohibition on termina-
tion during extreme weather conditions unless the customer re-
fuses to enter into a deferred payment plan. REP Coalition and
TXU Retail said this section should be deleted. They proposed
changes so that a customer would have two choices for con-
tinued electric service if the REP terminates the contract: (1)
the customer can choose to take advantage of a proposed ex-
pedited switch to a new electric provider, or (2) the customer
would be transferred to the POLR. TXU Retail noted that if a cus-
tomer’s contract expires during a weather emergency, a provider
should not be required to extend the expired term beyond the
date agreed to by the customer in the contract. They argued that
termination does not expose the terminated customer to health
dangers, because the customer does not lose service. Further,
they said, the obligation to serve is imposed only on the POLR.

The commission disagrees with REP Coalition and TXU Retail,
and declines to delete this subsection. The commission deter-
mines that all providers should be prohibited from terminating a
customer’s contract during an extreme weather emergency due
to a customer’s non-payment of a delinquent bill. This is con-
sistent with the commission rule prohibiting the POLR from dis-
connecting a customer during an extreme weather emergency.
However, nothing in this section prohibits a REP from terminat-
ing a contract during an extreme weather event, for any other
reason disclosed in a customer’s terms of service contract, in-
cluding termination due to contract expiration.

Consumer Commenters said that termination should be prohib-
ited where the customer is ill or disabled and has met the pro-
cedures outlined in proposed §25.483(g). TXU Retail opposed
this suggestion, claiming that only the POLR has the obligation
to serve, and other REPs should not be required to provide ser-
vice in every instance that applies to the POLR.

The commission agrees with TXU Retail and declines to accept
Consumer Commenters’ suggestion. However, the commission
also notes that the implementation of a mandatory bill payment
assistance program should address many of the instances pre-
viously triggered by this provision.
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Consumer Commenters suggested a new subsection to prohibit
a REP from issuing a termination notice when an energy assis-
tance provider makes a commitment to forward payment suffi-
cient to continue the customer’s service. Further, they argued,
the rule should require providers to continue serving the cus-
tomer under the existing terms and conditions when payment
is made; that a customer should not be subject to termination
when the account is paid. In reply comments, TXU Retail said
this was unnecessary, because termination will be stopped as
long as payment is received within five days of the termination
notice.

The commission adopts changes suggested by Consumer Com-
menters prohibiting REPs from terminating a contract when an
energy assistance provider agrees to make a payment on behalf
of a customer. The provider shall continue serving the customer
under the existing terms and conditions.

Consumer Commenters said that a customer should be free to
terminate a contract, without penalty, whenever that customer
moves to a new location. Further, they suggested adding the
following situations in which a customer could terminate a con-
tract without penalty: (1) the customer becomes permanently
disabled or dies during the term of the contract; (2) the REP
fails to meet its terms of service; (3) the customer files a com-
plaint at the commission against the provider; (4) the customer
is called for active military duty; and (5) force majeure. Reliant
recommended clarifying this section to say that a customer may
cancel a contract without penalty only in the events listed in this
section. AEP Energy Services said that permanent disability or
death does not normally trigger an automatic right for a REP to
terminate non-electric customer transactions, and therefore, this
proposal is unnecessary. AEP Energy Services also opposed
the suggestion to allow a customer to terminate a contract when
the customer files a complaint with the commission, saying that
this is too broad.

The commission agrees with Consumer Commenters that a cus-
tomer should be allowed to terminate a contract, without penalty,
whenever that customer moves to a new location, even if it is in
the same service territory. If a customer moves from an apart-
ment to a house, the load profile and energy usage will change,
and the customer should be free to choose a new plan based on
the energy needs of the new location. Likewise, REPs should
not have to continue serving a customer that moves to a new
location based on that customer’s energy profile and usage at
the old location. However, nothing in this section prevents a cus-
tomer and REP from agreeing to maintain an existing contract at
a new location. The commission agrees with Consumer Com-
menters that customers have the right to terminate a contract,
without penalty, when a provider notifies a customer of a mate-
rial change in the terms and conditions of their service agree-
ment. The commission’s determination regarding a customer
moving to a new location covers situations such as moving to an
assisted living facility, employment transfers, or being called for
active military duty. The commission declines to allow customers
to terminate a contract without penalty when that customer files
a complaint with the commission or "force majeure." The com-
mission declines to adopt Reliant’s suggestion that a customer
be allowed to terminate a contract, without penalty, only in the
events listed in this section. This would limit a REP’s flexibility
to offer terms more generous than listed here; this section is in-
tended to provide minimum protections for all customers.

Consumer Commenters and AEP Energy Services said that pro-
posed §25.482(g)(2) was unclear. Consumer Commenters op-
posed any rule that would permit a business to breach a contract
for profit, regardless of the reason. AEP Energy Services stated
that it appeared the language intended that a contract which al-
lows the REP to terminate the contract in response to market
conditions should also allow the customer the same option, i.e.,
to cancel the contract without penalty. Reliant proposed lan-
guage that would limit the right of cancellation without penalty
to those events specifically listed. Additionally, Reliant added a
third event in which a customer could cancel a contract without
penalty: when the provider’s terms of service grant the customer
such a right, as in month-to-month contracts.

The commission adopts AEP Energy Services’ changes to clarify
a contract that allows the provider to terminate the contract in
response to changing market conditions should also allow the
customer the same option. The commission also revises this
subsection to state that such reasons for termination must be
disclosed in a customer’s terms of service document.

§25.483, Disconnection of Service.

Consumer Commenters supported the disconnection proce-
dures that permit only the POLR to disconnect a customer.
They pointed out that in other competitive electric markets, only
the POLR has the right to disconnect service for nonpayment.
They argued that the POLR should have the right to disconnect,
because it has the obligation to serve customers. They said
that if all REPs are allowed the right to disconnect, it would be
"used as a hammer to receive customer payments" rather than
using other devices to evaluate creditworthiness and risk. REP
Coalition, Reliant, TXU Retail, Enron, AEP Energy Services,
TNMP, SPS, Shell, and Entergy Texas REP argued that all REPs
should have the right to disconnect a customer for non-payment
of electric service for any of the reasons allowed for the POLR,
as published in the proposed rules. REP Coalition, SPS, and
TNMP said the proposed rules would increase providers’ risks
and costs of serving customers, increase the price of electric
service for customers who make timely payments, lead to
increased credit requirements for all customers, and have a
generally adverse affect on competition. The increased costs
and risks, they argue, would serve as a barrier to entry for
smaller electric providers, which may be unable or unwilling
to bear the higher risk of non-payment. Allowing all electric
providers to disconnect would keep costs low, reduce the
need for deposits, maintain "headroom," increase the ability of
providers to compete for customers, and decrease customer
confusion by reducing the likelihood that customers would
be dropped to the POLR. They said that it is the threat of
disconnection, not physical shut off of electricity, that improves
collection of delinquent accounts. They predicted that their
proposal would not cause a significant number of disconnects,
but did expect it would "materially reduce" electric providers’
uncollectible charges and reduce the number of customers
dropped to the POLR. REP Coalition submitted a paper, An
Economic Assessment of the Proposed Consumer Protection
Rule Relating to Disconnect, by Bernard L. Weinstein, Ph.D. and
Terry L. Clower, Ph.D. from the Institute of Applied Economics,
University of North Texas to support their arguments.

REP Coalition and TNMP further argued that Senate Bill 7 con-
templated that all REPs would have the right to disconnect ser-
vice to their customers. PURA §39.101 (a) and (h) set limitations
on when and in what circumstances a provider may disconnect
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service to residential customers. Specifically, the statute pro-
hibits providers from disconnecting electric service during a pe-
riod of extreme weather emergency, in cases of medical emer-
gency, or for unrelated service.

The commission agrees with Consumer Commenters that only
the POLR should have the right to disconnect in a competitive
market. The commission identifies five reasons which support
this policy determination: (1) the number of customers who
would actually be disconnected would grow, increasing the risk
to health and safety; (2) the TDU would not be able to keep up
with the multiple disconnection and reconnection requests from
all of the REPs; (3) no other state has allowed competitive REPs
to disconnect for competitive energy charges; (4) the commis-
sion would not be able to investigate disconnection disputes or
enforce customer protections for wrongful disconnections; and
(5) the right to disconnect is a mechanism for a regulated utility
market.

First, in the current regulated market, every electric utility exer-
cises discretion in the decision to actually disconnect service to
its customers, but competitive REPs will not have the base of
customers over which to spread the luxury of discretion. While
utilities may issue disconnect notices automatically based on
certain nonpayment criteria (amount overdue and length of time
since last payment), regulated utilities do not automatically dis-
connect customers on the final due date. In part, this discretion
is due to workload constraints because each disconnection re-
quires utility employees, who may not be available on any given
day or in any particular operating area, to visit the premise. Also,
the utility is unlikely to suffer severe economic harm if discon-
nection does not occur because its regulated rates include rea-
sonable collection costs and unpaid debt expense. If REPs are
allowed to disconnect for nonpayment, these inhibitions are not
present. No REP will be assured that nonpayment or overdue
bills will be reflected in their prices, because the competitive mar-
ket makes no such assurance. Indeed, the very arguments used
by REP Coalition, which rely on the economic harm that they
would suffer if disconnection is not allowed, lead the commis-
sion to agree with Consumer Commenters that REPs would view
disconnection as a tool to reduce potential losses in a profit mak-
ing environment. This would lead to REPs using less discretion,
thereby increasing the volume of disconnections in a competi-
tive market. While a regulated, monopoly electric utility may be
able to justify leniency or more time in the payment of overdue
electric bills for some percentage of its customers, competitive
REPs will likely act more quickly to disconnect service compared
to electric utilities in the past. This could potentially result in dis-
connections that expose customers to health and safety risks.

Second, the TDUs would not be able to keep up with the multi-
ple requests from REPs to disconnect and reconnect customers.
The process of disconnection and reconnection of service re-
quires TDU employees to visit a premise for each disconnec-
tion, and the REP is dependent on the TDU to accomplish these
tasks. The TDU would have to process every REP request for
disconnections in a nondiscriminatory manner, but it is unlikely
that any TDU could handle the volume of potential requests from
a unknown number of REPs in a timely manner. Multiple REPs
would be individually sending service orders to the TDU request-
ing disconnection and reconnection of service without coordinat-
ing their workload or service requests with each other or with the
TDU. This situation may cause great confusion and delayed re-
connections of service for customers. This could harm the health
and safety of children, elderly, disabled, and others with special
needs.

Third, no other state has allowed competitive REPs to dis-
connect electric service for nonpayment of competitive energy
charges. This is true even in Nevada where the Single Retailer
Model will be used by competitive electric providers. In every
case, the state legislature or commission has restricted the right
to disconnection to the default service provider or POLR (which
in almost every state is the incumbent electric utility) or the TDU
if it bills the customer directly for its regulated transmission and
distribution charges under the dual billing option. The Georgia
Public Service Commission (PSC) has authorized competitive
natural gas suppliers (operating under a Single Retailer Model
similar to that contemplated in Texas) to disconnect service for
nonpayment of the gas service bill (including the pass through
of the distribution charges) for the Atlanta Gas Light (AGL) com-
petition program. However, the Georgia natural gas program
has also documented massive billing failures by marketers (de-
layed bills, inaccurate bills) and extensive publicity concerning
slamming complaints which have resulted in fines and penalties
for some marketers. Furthermore, the AGL program requires
a Universal Service Fund (USF) that allows marketers to be
reimbursed for uncollectible expenses. The USF rules require a
marketer to use credit reporting (credit scoring), deposits, late
fees, and collection notices to reduce its uncollectible costs prior
to reimbursement from the USF. Pennsylvania, which arguably
has the most successful retail electric program in the nation, has
consistently prohibited disconnection of service as a collection
tool for its competitive electric and natural gas providers. If the
TDU bills customers for a REP’s competitive energy services,
the REP’s charges are not included in a disconnection notice
issued by the TDU. If the REP issues the bill directly to the
customer, the REP cannot issue a disconnection notice for its
competitive charges and has the option of sending the customer
back to POLR service (terminating the contract) if the customer
does not pay for electric service. However, the POLR can
continue to deliver, bill, and collect its regulated POLR services
with current consumer protection rules, including the right to
disconnect. Therefore, competitive providers are limited to
competitive debt collection techniques. Under this approach,
as of October 1, 2000, 33% of Duquesne Light’s residential
customers in Pittsburgh have switched to alternative providers.
About 15.0% of PECO Energy’s residential customers have
switched in Philadelphia (These statistics are compiled by the
Pennsylvania Office of Consumer Advocate and published
quarterly on its website: http://www.state.pa.us/PA_Exec/Attor-
ney_General/Consumer_Advocate/index.htm. Clearly, there are
many electricity providers who are willing and able to participate
in a competitive market without the use of disconnection as a
debt collection tool. The lower levels of customer participation
in electric competition in the other utility service territories in
Pennsylvania suggests that the key ingredient for the success
of retail competition is not the power to disconnect service, but
the "headroom" between the default provider’s prices and those
available in the competitive market.

Fourth, it would be difficult for the commission to track the in-
cidence of disconnection or investigate disputed disconnections
(or failures of reconnection) without contacting the ordering REP,
the TDU, and (potentially) the serving REP (if different from the
ordering REP). The volume of disconnections and reconnections
could be reported by the TDU, but the reasons, amount over-
due, frequency of notice, and other aspects of the disconnection
process will be in the hands of multiple REPs.

Finally, REPs cannot have both the benefit of unregulated prices
and competitive market and the right to use debt collection
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rules devised for a monopoly and regulated price environment.
Competition carries risks, including nonpayment. The "eco-
nomic analysis" submitted by REP Coalition from Professors
Weinstein and Clower does not contain any analysis of the
economics of selling electricity in a competitive market, and
does not reference any information or facts about the sale of
electricity without the right of disconnection in every other state.
Because utilities have relied upon disconnection notices to
inform customers that the bill must be paid to avoid penalties,
customers have "learned" to respond to these notices. The new
REPs will have to "teach" their customers that failure to pay the
REP will lead to termination of contract, potential transfer to
POLR service, and the use of traditional debt collection devices.

The commission disagrees with REP Coalition that prohibiting
REPs from disconnecting customers for non-payment will re-
sult in providers expediting the process of dropping customers
to POLR. Section 25.482 provides for the same timeline for ter-
mination of contracts as §25.483 provides for POLR to discon-
nect. In other words, an affiliated or non-affiliate REP can drop a
delinquent customer in the same timeline as POLR can discon-
nect that customer. The commission’s rules on termination and
disconnection do not require REPs to terminate or disconnect
customers, but permits them to do so and allows for policies that
are more generous to the customer.

However, to mitigate the potential negative impact to a REP’s un-
collectibles, the commission adopts a more generous credit and
deposit policy for the affiliate REPs. Additionally, the commission
believes that the requirements for a bill payment assistance pro-
gram and levelized bill plans may help customers make timely
payments and avoid termination. The commission declines to
modify the rules for the amount of the deposit collected by the
POLR and when such deposits must be refunded to customers,
since the POLR maintains the right to disconnect service for
non-payment of electric charges.

REP Coalition, Reliant, and TNMP recommended changes
throughout this section to clarify that providers can authorize
a disconnection, but only TDUs can physically cut off service.
TEC likewise suggested changes to recognize that a physical
disconnection may also be made by a municipally owned utility
or electric cooperative.

The commission adopts REP Coalition’s, Reliant’s, TNMP’s and
TEC’s recommended changes to clarify that only a TDU, munici-
pally owned utility, or electric cooperative may physically discon-
nect and reconnect a customer’s electric service.

AEP Energy Services and Reliant said that because a POLR
service also provides other REP services, a customer’s status
could change even though the customer remains with the same
provider, and argued that this could produce a potentially con-
fusing or seeming illogical application of the rules. For example,
if a provider terminates a customer’s contract because of non-
payment, as allowed by the proposed rules, the customer may
be transferred to POLR service. As a result, they said, a provider
that also provides POLR service may terminate a customer for
nonpayment only to find that it must continue to serve the cus-
tomer as the POLR provider, despite the fact that service has
been terminated and the bill remains unpaid. If the customer is
subsequently disconnected under POLR service, the proposed
rules require the provider of POLR service to reconnect the cus-
tomer, even though the provider is owed additional money for the
original delinquent electric service. AEP Energy Services pro-
posed that the commission confirm that the proposed rules will
require a separation of the POLR and non-POLR REP functions

in order that all REPs providing competitive services are treated
in the same manner when they interface with the POLR. They did
not advocate specific language in the rule, but suggested that a
general policy statement be included in the preamble.

The commission agrees with AEP Energy Services that POLR
must interact with all REPs in the same manner, without prefer-
ence or bias for customers served by the provider affiliated with
the POLR.

In reply comments, REP Coalition proposed that all providers
should be subject to the same requirements as POLR for evalu-
ating a customer’s credit worthiness and charging deposits, and
for offering payment plans to balance the right of all REPs to dis-
connect a customer. REP Coalition said if the commission does
not grant all providers the right to disconnect, then several other
rules would have to be changed to minimize REPs’ bad debt ex-
posure. These included the right to charge residential customers
a late fee (see discussion on §25.480(b)), the right to apply a cus-
tomer’s deposit to a final bill (see discussion on §25.478(k) and
(h)), allowing providers to develop their own non-discriminatory
credit requirements (see discussion on §25.478(a)), and increas-
ing the maximum deposit to the two highest months of estimated
billing rather than one-sixth of the estimated annual billing (see
discussion on §25.478(f)). In reply comments, Reliant also said
that variations to the original REP Coalition proposal for giving all
REPs the right to disconnect would require changes to the above
sections. The variations included allowing a REP to reconnect
their customer who was disconnected by that customer’s previ-
ous REP for nonpayment of a final bill, or limiting a REP’s right
to disconnect to only its current customers and not for final bills
when the customer has already switched.

The commission makes specific determinations in each of the
sections listed above. The commission declines to adopt Re-
liant’s suggested variations on the disconnect policy.

In reply comments, Reliant proposed that if the commission
does not implement REP Coalition’s original proposal to allow
all REPs the right to disconnect, then, at a minimum, the com-
mission should allow affiliate REPs to disconnect the residential
and small commercial price to beat customers they receive
by default after competition begins. They also suggested that
affiliate REPs should be allowed to disconnect customers for
final bills from either the affiliate REP or the former integrated
utility, to disconnect customers who switch to another REP, and
to prevent reconnection until the customer pays the affiliate
REP or agrees to payment arrangements. Reliant argued
that if this proposal is not adopted, the additional credit and
deposit restrictions placed on the affiliate REP but not other
REPs should be reduced. Since the price to beat is based on
the integrated utility rates in effect on January 1, 1999, which
inherently incorporates the bad debt risk associated with the
ability to disconnect, Reliant said affiliate REPs should have the
same disconnect rights. This risk is low because the ability to
disconnect dramatically reduces the number of customers who
ultimately fail to pay or make payment arrangements.

Under Reliant’s proposal, new providers, affiliate REPs operat-
ing outside the service territory of its affiliated TDU, and affiliate
REPs serving returning price to beat customers inside the ser-
vice territory of its affiliated TDU would not be allowed to discon-
nect non-paying customers, but could use credit screening and
deposit tools to manage risk of non-payment. Reliant pointed out
that the commissioners decided in the June 14, 2000 open meet-
ing that affiliate REPs would be obligated to serve initial price to
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beat customers "under the current terms and conditions, includ-
ing the current customer protection policies, applicable to the for-
mer electric utility at the onset of competition…." They said that
"the restructuring models of all other states regulate the default
provider and allow such recovery in that entity’s rates and/or pro-
vide for system benefit fund recovery." Without the ability to dis-
connect, Reliant argued that Texas would be the only state with
an unproven disincentive for non-payment and no mechanism for
the default provider to recover unavoidable bad debt costs. This
situation would be compounded by the procedures and require-
ment leading up to the introduction of choice. Affiliate REPs will
be required to serve all residential and "small commercial" cus-
tomers who do not select another REP. Affiliate REPs will have
no opportunity to pre-screen these customers for credit risk, nor
will they be allowed to deny service to any of them. Since other
REPs will have these rights, they will likely focus on and market
to the customers with acceptable credit scores, leaving the affili-
ate REPs with the remaining higher credit risk customers. Thus,
Reliant argued, affiliate REPs would lose many of the customers
that would otherwise help limit the financial impact of higher risk
customers.

Reliant also argued that affiliate REPs should be allowed to
disconnect customers for non-pay because, otherwise, it would
have no choice but to drop customers to the POLR after the
customer misses one payment. The POLR would then "refuse
to provide service" and require the customer to pay a deposit.
If the affiliate REP is also the POLR, this will likely confuse
customers, said Reliant. Thus, Reliant said its proposal would
result in more customers being served by the affiliate REP at
the price to beat as opposed to being served by the POLR at
the higher rate.

PURA §39.102(a) states that the affiliate REP of the electric util-
ity serving a retail customer on December 31, 2001, may con-
tinue to serve that customer until the customer chooses service
from a different REP. Additionally, PURA §39.106 specifically es-
tablishes a POLR who is obligated to offer any requesting cus-
tomer a standard retail service package at a fixed, non-discount-
able rate approved by the commission. As such the POLR is the
default provider for retail customers, and as a result is allowed to
disconnect non-paying customers because it must offer service
to all customers requesting service. In contrast, the price to beat
was established to promote competitiveness of the retail electric
market. It is not based on an affiliate REPs exposure to risk; in-
stead it is designed to be a fixed rate to provide headroom for
other providers to beat. The commission therefore determines
that affiliate REPs do not have the same obligation to serve as
the POLR, and should, therefore not be allowed to disconnect
customers. This prohibition on disconnection also applies to fi-
nal bills, hereby defined as the last billing cycle in calendar year
2001, issued to customers by the electric utility. It is expected
that customers will have transitioned to either the affiliate REP
or a competitive retailer during the first billing cycle of 2002, and
as such, a customer should not be subject to disconnection by an
entity other than their current REP. To the extent final bill amounts
are transferred from the electric utility to its affiliate REP, the cus-
tomer would still only be subject to termination by the affiliate
REP, should the customer fail to pay these transferred charges.

Allowing the affiliate REP to disconnect when none of its com-
petitors has this right does not promote a level playing field. The
commission disagrees with Reliant’s argument that the price to
beat would be lower if affiliate REPs are allowed to disconnect
because it reduces the number of customers who ultimately fail
to pay or make payment arrangements. This is an inherently

anti-competitive argument, because new providers would have
to try to undercut the price to beat rate, but would not have
the "benefit" of disconnecting customers. In other words, new
providers would have higher costs associated with risk of non-
payment that the affiliate REP would not have, lowering head-
room, and stifling new providers’ ability to entice customers with
lower electric rates. Even further, the commission finds that Re-
liant’s argument to allow only the affiliate REP to disconnect cus-
tomers who switch to another REP and fail to pay their final bill to
the affiliate REP, and the right to prevent reconnection until the
customer pays the affiliate REP is even more anti-competitive.
Affiliate REPs start out with the overwhelming advantage of au-
tomatically getting almost all of the customers when competition
begins. This proposal would give affiliate REPs the sole power
to prevent customers from switching and exercising their right to
choose a new competitor. The commission finds that all REPs
will have the same debt collection methods available to them and
which are available to every other kind of company in a compet-
itive market.

PURA outlines several requirements to mitigate this market
power. One of these is the requirement that the affiliate REP
must offer the price to beat to residential and small business
customers in its home service area for the first five years of com-
petition. Further, the affiliate REP may not offer those customers
any other price until the earlier of 36 months after competition
begins or when 40% of the residential or small commercial load
is served by non-affiliate REPs. Allowing affiliate REPs, but not
other providers, to disconnect customers directly contradicts
the purpose of the price to beat period. As demonstrated by the
successful Pennsylvania electric competition program, the key
ingredient for the success of retail competition is not the power
to disconnect service, but the headroom between the default
provider’s prices and those available in the competitive market.

The commission disagrees with Reliant’s argument that the affil-
iate REP will be left with high-risk customers because it cannot
pre-screen customers automatically transferred from the former
integrated utility. The affiliate REP, like all other providers, can
"drop" non-paying customers to the POLR; the rules do not re-
quire the affiliate REP to bear any kind of additional burden of
serving non-paying customers.

Finally, Reliant said that the affiliate REP would "have no alter-
native" but to drop customers to the POLR after the customer
misses one payment to minimize its bad debt risk. As discussed
above, this is precisely the reason the commission has deter-
mined that allowing providers to disconnect will increase the
number of actual disconnections. After the first three years, the
affiliate REP will be offering competitive prices, in addition to
the price to beat, to customers in its home service area. The
competitive nature of the market means that in order to minimize
risk, REPs will be more likely to not use discretion in actually
ordering physical disconnection. Also, if the affiliate REP is also
the POLR, then POLR service will be the price to beat rate.
Therefore, customers dropped from the affiliate provider to the
POLR will not pay a different rate for electric service.

Texas is unique in that the affiliate REP and the POLR provide
two distinct functions; they are not interchangeable as "default
service." In other states, the affiliated provider was automatically
the POLR. Taking that into account, the commission’s position
that only the POLR should be allowed to disconnect customers
and is required to offer service at a regulated rate that takes its
obligation to serve all customers into account is consistent with
every other state’s rules for the POLR. PURA requires that the
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POLR provide service to all customers, creating an inherent risk
of bad debt. The commission expressed concern in the pream-
ble to §25.43, relating to Provider of Last Resort, that if an affiliate
REP is designated to provide POLR service at the price to beat
rate, it would not be able to recover its cost of service. Therefore,
the commission precluded affiliate REPs from bidding to provide
POLR service in their affiliated TDU service area for the first five
years after competition begins. Further, the commission decided
to not appoint an affiliate REP to provide POLR service in its af-
filiated TDU service area unless no other REP submits a bid or
unless no other bidders qualify to serve as POLR. The affiliate
REP is intended to be more like other competitive providers, not
like the POLR. Any certified REP may be designated to provide
standard POLR service at a regulated rate.

The commission also finds that allowing the affiliate REP to dis-
connect only the initial price to beat customers, which is only
applicable for the first five years at the most, is not a sound
long-term policy if the commission’s goal is to establish a ro-
bust competitive market. Instead, it would create confusion for
customers and make it nearly impossible for the commission to
investigate customer complaints regarding wrongful disconnec-
tion.

Consumer Commenters suggested that when a customer is sent
to POLR service, POLR should be required to send that cus-
tomer a notice that says the customer’s former provider discon-
nected service due to nonpayment or abandonment. The notice
should also inform the customer of the right to choose another
provider and file a complaint with the commission if the discon-
nection notice was issued improperly.

The commission determines that requiring POLR to send out a
notice to its new customers is unnecessary and declines to make
this change because proposed §25.482(c) already requires a
REP that terminates a contract to provide such information in
its termination notice.

REP Coalition, Reliant, TXU Retail, Enron, AEP Energy Ser-
vices, TNMP, SPS, and Entergy Texas REP said that the rules
should clarify that, in addition to disconnection, only TDUs have
the right to perform "reconnections." TEC suggested changes to
recognize that a physical disconnection may also be made by
a municipally owned utility or electric cooperative. Further, TXU
TDU and TXU Retail suggested changes to the second sentence
to clarify that disconnections will be performed under the utility’s
Tariff for Retail Delivery Service.

The commission agrees with TEC, TXU TDU, and TXU Retail
and adopts changes to clarify that only a TDU, municipally owned
utility, or electric cooperative may physically disconnect and re-
connect a customer’s electric service. The commission also
adopts TXU TDU’s and TXU Retail’s recommended changes re-
garding the standard Tariff for Retail Delivery Service.

REP Coalition, Reliant, SPS, TNMP, AEP Energy Services,
and Entergy Texas REP proposed changes to allow all electric
providers to authorize the disconnection of a customer’s electric
service, even if that customer has already switched to a new
provider-what they refer to as a "final bill disconnect." AEP
Energy Services and AEP TDUs said that this provision is
especially important for affiliate REPs because, in the initial
days after competition begins, customers will be switching from
their affiliate REP to a new provider. AEP TDUs suggested
in reply comments that this issue should be taken up in an
expedited project to deal with transition billing issues. Enron
and Shell agreed with REP Coalition that all REPs should

be allowed to disconnect for electric service, but opposed
language that would allow a provider to disconnect for a final
bill. Consumer Commenters also opposed the proposal for the
final bill disconnect.

Enron said this provision would grant a REP the right to discon-
nect another provider’s customer and argued that this provision
provides opportunities for abuse, is anti-competitive, and would
cause customer confusion and panic. Enron and Consumer
Commenters said that this provision would disempower cus-
tomers and would be essentially the same as blocking a switch.
Consumer Commenters said that there will be disputes between
customers and providers. They argued that customers should
be free to leave a provider when dissatisfied. If another provider
is willing to offer service, even at a higher price, the customer
should have the option of purchasing electricity from that new
provider.

Enron and Consumer Commenters said that providers have ex-
isting alternatives to collect a final bill or at least limit their risk for
customers defaulting on final bills. Enron cited PURA §39.101(f)
in arguing that allowing providers to disconnect for a final bill is
in direct conflict with the intent of SB 7 and would erode the cus-
tomer protection rights applicable to customers today. Under the
proposed rules, providers have the ability to review a customer’s
creditworthiness and to charge a customer a security deposit if
credit standards are not met. Further, they said, REPs can pur-
sue all available legal remedies against a non-paying customer
for their final bill, such as using debt collection agencies or pur-
suing their rights in small claims court.

REP Coalition, Reliant, SPS, TNMP, and Entergy Texas REP
also proposed that all electric providers be required to provide
customers an opportunity to avoid disconnection by agreeing to
alternative payment plans of the type the POLR is required to
offer.

The commission agrees with Enron and Consumer Commenters
that allowing REPs to order the TDU to disconnect a customer
even if that customer has already chosen another provider is
anti-competitive and should not be adopted. Allowing providers
to disconnect another provider’s customer has a more harmful
effect than an earlier proposal to block a switch of a customer
who has not paid his or her current provider. Customers have
the right to freely exercise their right to choose in a competitive
market. Those customers who do not pay a provider for service
risk bad credit and higher rates in the future, but they should not
be prevented from receiving service from another provider that
is willing to serve them.

It is a fundamental error of public policy to allow a competitive
entity to block service provided by other competitors as a con-
dition of payment for service. No competitive entity has this
power in other unregulated businesses. K-Mart cannot prevent
a customer from seeking a credit card from Sears prior to paying
an overdue amount owed to K-Mart. The proliferation of niche
marketers of credit card services is ample proof that customers
of various credit profiles can obtain access to credit services
without the ability of any one creditor to prevent the customer
from entering the competitive market. Credit card suppliers must
carefully weigh the amount of bad debt they can accumulate
and build into the cost of doing business. Some creditors aim
at "big spenders" and others aim toward low volume spenders
with credit history problems. The same will probably be true of
competitive energy providers. Whether this development is wel-
come or not, the power of competition does not typically carry
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with it the power to cut the customer off from all other competi-
tors as a means of debt collection to deny access to a service.

In the proposal, there is no time limit for a REP to order the dis-
connection of a customer for a final bill. A customer who is cur-
rent on his electric bill with the current REP could be physically
disconnected for nonpayment of an old bill owed to a former REP.
Again, the inherent discretion used by electric utilities today will
be exercised in a totally different manner in a competitive market
with multiple providers compared to the public duty and obliga-
tions inherent in the operations of a public utility. A REP that
disconnects a customer for a final bill will have absolutely no in-
terest in getting the customer reconnected to another REP and
so will have no interest in negotiating with the customer to obtain
partial payment or deferred payment plans.

Reliant noted that they believe the authorization to disconnect
will be at least ten days prior to actual disconnect.

The commission amends this section to clarify that POLR may
only authorize the TDU to disconnect a customer after the ten
day notice has passed. The POLR may not authorize the TDU
to disconnect a customer at the same time it sends a disconnect
notice to a customer.

TIEC said that the danger of disconnecting industrial plants with-
out notice needs to be addressed, because such disconnections
pose serious health and safety concerns to the customers’ em-
ployees and to the public. They said that current utility prac-
tice is to provide notice to these facilities before intentional in-
terruptions, let alone disconnections, so that the customer can
safely shut down its facility. AEP Energy Services and TXU Re-
tail disagreed with this proposal. AEP Energy Services said
that this proposal has no counterpart in existing commission
rules and should not be adopted. They said the TDU has no
way of determining if disconnection would create a dangerous
or life-threatening condition on the customer’s facility. They ar-
gued that TIEC’s proposed language would suggest that the
TDU might have a responsibility to know about the existence
of such a hazard and liability if disconnection were to occur. It
should be the customer’s duty to plan for service interruptions
that occur without notice, whether the circumstances causing
them are beyond the control of the REP or pursuant to commis-
sion rules. Industrial customers and the provider can negotiate
specific provisions to meet such needs in individual contract ne-
gotiations.

The commission determined at the November 16, 2000 open
meeting, while addressing Project Number 22187, that the re-
sponsibility for knowing whether there is a danger associated
with disconnection of a customer lies with the REP. The commis-
sion agrees with AEP Energy Services that industrial customers
and the provider can negotiate specific provisions in individual
contract negotiations that meet the needs of both parties in these
situations.

REP Coalition, Reliant, and TNMP recommended changes in
subsection (d)(5) to remove the language about required aver-
age billing payment. They added in subsection (d)(7) language
about a payment arrangement agreed to between the REP and
the customer. They added subsection (d)(8), which would pro-
hibit providers from disconnecting a customer’s electric service
where service was physically disconnected at a premises for the
non-payment of the same REP’s bill.

The commission adopts the recommended changes in subsec-
tions (d)(5) and (7). The commission declines to add REP Coali-
tion’s, Reliant’s and TNMP’s proposed subsection (d)(8).

REP Coalition, Reliant and TNMP suggested adding the TDU’s
personnel would have to be available to take payments and
reconnect service. In reply comments TXU TDU and Entergy
suggesting clarifying REP Coalition’s changes to clarify that
the provider would request a disconnect and the provider
would accept payments. TXU TDU pointed out that the Tariff
for Retail Delivery Service, section 5.3.6.4(1)(A), published in
Project Number 22187, prohibits a TDU from disconnecting or
suspending delivery of service if its personnel are not available
to reconnect and that this section should prohibit a provider
from requesting disconnection.

The commission clarifies this section so that it is clear that the
POLR is prohibited from ordering a disconnect on these days un-
less its personnel are available to take payments and the TDU’s
personnel are also available to reconnect service. This will en-
sure consistency with the TDU’s tariff for Retail Delivery Service.

REP Coalition and TNMP proposed deleting the section on aban-
donment. Reliant noted that if this section is not deleted, then the
term "service provider" in the title should be changed to "REP".

The commission disagrees that this section should be deleted,
but adopts the clarifying change to the title of the section sug-
gested by Reliant.

AEP TDUs said the provision relating to disconnecting electric
service to ill and disabled customer is contained in section
5.3.6.4 of the Standard Terms and Conditions in Project Number
22187. They suggested that the REP or registration agent
should be responsible for administering this section because
many parties oppose the TDU having possession of customer
information.

The commission determines that it is the responsibility of the
REP to not request a disconnect of electric service to ill or dis-
abled customers who meet the requirements of this section. The
TDU will not have such customer information, and only has the
responsibility to carry out disconnection requests from REPs.

In subsection (i)(1), Consumer Commenters added language
that would redefine "extreme weather emergency" as a time
when the previous day’s highest temperature is below 23
degrees Fahrenheit and is expected to remain there, "for any
county in the provider’s service territory." They also added
to subsection (i)(2) that would prohibit providers from discon-
necting service when the National Weather Service issued a
cold advisory as well as a heat advisory for any county in that
provider’s service territory. In reply comments, Reliant, Entergy
Texas REP, and TXU Retail opposed these changes because
prohibiting disconnections for heat and cold throughout an
entire service area is much too broad.

In contrast, SPS, TNMP, and AEP Energy Services proposed
limiting the area in which a provider could disconnect customers
during extreme weather emergencies to only those counties
within its service territory that meet the conditions stated in this
section. In reply comments, AEP TDU and TXU Retail agreed
with this suggestion. In reply comments, Entergy Texas REP
also suggested that the prohibition on disconnection during ex-
treme weather apply only to "at-risk" customers, ill and disabled
customers, and not to all customers in the affected area.

The commission agrees with the changes proposed by SPS,
TNMP, AEP Energy Services, and AEP TDUs to limit the ex-
treme weather disconnection prohibition to the county in which
the situation exits. However, the commission declines to adopt
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the change proposed by Entergy Texas REP to make this pro-
hibition applicable to only "at-risk" customers. The commission
determines that REPs should be prohibited from disconnecting
a customer for non payment in a county in which an extreme
weather emergency occurs. The definition of "extreme weather
emergency" in PURA §39.101(h) is the same as §25.29(i) of this
title (relating to Disconnection of Service), except that the cur-
rent rules refer to the utility’s service area and PURA says "rel-
evant" service area. Because REPs will not have geographic
service territories as utilities do, the commission determines that
prohibiting disconnections by county is the most administratively
feasible alternative in a restructured market. Also, the com-
mission determines that changes recommended by Consumer
Commenters are too broad. Providers could be certified to pro-
vide service for the entire state; it is not reasonable to prohibit
disconnections for customers in Houston because of the tem-
perature in Dallas.

AEP TDUs and Reliant said a similar extreme weather emer-
gency provision is contained in section 5.3.7.4 of the Standard
Terms and Conditions in Project 22187. AEP TDUs suggested
that the REP or registration agent should have responsibility for
administering this section because many parties oppose the
TDU having possession of customer information. But Reliant
specifically added language that would require the TDU to
administer this section.

The commission determines that a REP has the responsibility
to not request a disconnection of a customer’s service during
an extreme weather emergency. Likewise, the transmission and
distribution Standard Terms and Conditions Tariff section 5.3.7.4
says, "Company shall not suspend or disconnect Delivery Ser-
vice to a Retail Customer for non payment during the following
"extreme weather conditions," as defined in the customer protec-
tion rules."

Consumer Commenters said that providers should be required
to monitor weather conditions and have a system for reporting
the presence of a weather emergency to employees, energy as-
sistance agencies, and the commission (see discussion on pre-
amble Question 9).

AEP TDUs said that if the commission imposes a moratorium
on disconnections in the summer of 2001, and a customer in-
curs a deferred payment balance, the commission should require
that any such balance be paid in full by December 31, 2001.
They also said the TDU should retain, beyond January 1, 2002,
the right to initiate collection activities, including written and oral
communications with the retail customer and the right to discon-
nect the retail customer for failure to pay balances existing on
January 1, 2002. They proposed that the TDU be required to
notify the registration agent three business days prior to discon-
necting a retail customer. In reply comments, TXU TDUs agreed
and added that the successor to the integrated utility (affiliate
REP) or the "entity responsible for the utility’s accounts receiv-
ables" should have the right to disconnect a customer even if the
bill is issued after January 1, 2002, and even if the customer has
switched to a REP other than the affiliate REP. They argued that
customers should not be allowed to avoid paying their former in-
tegrated utility for charges incurred before competition, because
they will have the right to choose a new provider at the time the
bill is issued. Further, they said the affiliate REP should not be
forced to write off potential significant amounts of uncollectible
charges.

As discussed in response to Question 9, the commission de-
clines to adopt any additional requirements for "prolonged heat
events."

Consumer Commenters said that disconnection notices should
include standard information about customer protections regard-
ing disconnection. This included information on when discon-
nections are prohibited, the customer’s right to switch providers,
and the right to file a complaint with the commission.

The commission agrees that the POLR should include specific
information in its disconnection notices. The commission adds
new subsection (l) "Contents of disconnection notice," which
specifies such information.

REP Coalition, Reliant and TNMP proposed language that would
require providers, after a customer satisfactorily corrects the rea-
sons for disconnect, to "promptly notify" the TDU to reconnect
the customer’s electric service. Reliant also suggested adding
§25.474(i)(2), relating to an expedited switch or reconnect.

The commission determines that REP Coalition’s proposal for
"prompt reconnection" does not adequately protect customers
in the competitive market. Under this proposal, the customer
would have to agree to a series of waivers of notice and the nor-
mal use of the monthly switching schedule to get the customer
reconnected with the REP that disconnected service. Nothing
would prevent REPs from charging the customer fees for activi-
ties, such as a special meter reading. It is also not clear how this
system would work if the customer does not want to reconnect
with the REP who ordered the disconnection. Even if the discon-
nected customer paid the REP in full, the customer would either
have to waive certain customer protections to be immediately re-
connected or do without service to await the normal switch time
to go to another REP. This effectively locks a customer into a
contract with the former REP and limits the customer’s right to
choose a new provider.

The commission agrees with REP Coalition, Reliant, and TNMP
that a reconnection section is needed to clarify that the POLR
would be placing an order with the TDU to disconnect and re-
connect a customer’s service. However, the commission deter-
mines that it is necessary to further clarify the time frame in which
POLR’s would have to notify the TDU to reconnect a customer.

§25.484, Do Not Call List.

Consumer Commenters supported the proposed Do Not Call
List, and recommended it be amended to also cover door-to-door
sales, emails, unsolicited faxes, and direct mail communications.
TXU Retail replied that the logistics of Consumer Commenters
proposal needed further exploration. TXU Retail stated PURA
did not prohibit face-to-face contact in malls and other public
places and noted problems would occur in situations where more
than one unrelated person resided in a household (for exam-
ple, college students sharing housing). Finally, TXU Retail ques-
tioned whether such a problem really existed to create a Do Not
Contact List.

The commission notes that PURA §39.1025 places limitations
exclusively on telephone solicitations, and declines to expand
this authority to create a Do Not Contact List.

Entergy Texas REP and Reliant noted that by using the term
REP, the rule excluded affiliate REPs and suggested the term
electric service provider replace REP in subsections (a) and (b).
Reliant further suggested the rule should apply to all parties who
may be using telemarketing in the marketing of electric service
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including aggregators and any agent of an aggregator or electric
service provider.

The commission agrees with parties and revises the rule to be
applicable to all REPs. The commission also prevents any party
from soliciting electric service to customers on the Do Not Call
List and makes subsections (a) and (b) applicable to aggregators
and any agent of a REP or aggregator.

Reliant also recommended that parties subject to the prohibi-
tions of calling customers on the Do Not Call List should not call
customers on the Do Not Call List within two business days from
the date the list is made available to the party.

The commission modifies Reliant’s recommendation and allows
parties five calendar days to remove customers on the Do Not
Call List from their calling lists.

AEP TDUs and TXU TDU recommended the commission clarify
that the TDU is not the appropriate entity to act as the designated
agent to maintain the Do Not Call List as the list has no relation-
ship to the functions performed by the TDUs, and asserted the
registration agent should create and maintain the list.

The commission agrees with parties and clarifies that the Do Not
Call List shall be maintained through the registration agent.

§25.485, Customer Access and Complaint Handling.

AEP TDUs recommended clarifying proposed subsection (a)(1),
which requires a REP or aggregator to provide reasonable ac-
cess to "its" service representatives to make inquiries and com-
plaints, among other things. They point out that the draft terms
and conditions of TDUs retail distribution service allow a REP to
instruct its customers to contact the TDU directly to make outage
complaints and/or inquiries (See, Project Number 22187, Terms
and Conditions of Transmission and Distribution Utilities’ Retail
Distribution Service). However, at the October 16, 2000 work-
shop, AEP TDUs agreed that REPs should provide reasonable
access and that REPs and customers should have access to the
TDUs.

The commission finds that a REP must still ensure reasonable
access to its service representatives to direct the customer to the
TDU, when necessary, and to respond to other inquiries. This
applies even if the customer is supposed to contact the TDU
directly, in accordance with the standard terms and conditions
developed under Project Number 22187. Accordingly, the com-
mission declines to make changes to the rule.

In proposed subsection (a)(3), TXU TDU, Reliant, and AEP
TDUs recommended clarifying that the REP must inform its
customers how they are to report outages.

The commission agrees with this recommendation, and has
amended the rule accordingly.

According to TEC, the requirement in proposed subsection (a)(4)
that a REP employ 24-hour capability for accepting customer
contract cancellation by phone is unduly burdensome from both
an administrative and cost perspective for most electric coop-
eratives and municipally owned utilities. Moreover, TEC con-
tends that the imposition of such a requirement is outside of
the commission’s jurisdiction. Pursuant to PURA §40.055(a)(1)
and §41.055(1), the governing bodies of municipally owned util-
ities and electric cooperatives have exclusive jurisdiction to set
all terms of access, conditions, and rates applicable to services
provided by the municipally owned utility and electric coopera-
tive, respectively.

The commission disagrees with TEC that this requirement is un-
duly burdensome and is outside the commission’s jurisdiction.
As discussed in response to Question 7, the commission’s rules
apply to all REPs, including municipally owned utilities and elec-
tric cooperatives operating outside their certificated service area.
Therefore, the commission declines to provide an exception in
proposed subsection (a)(4).

At the end of subsection (a)(4), Reliant proposed adding the clar-
ifying phrase "pursuant to Rights of Cancellation (§25.474(h))."

The commission agrees with Reliant’s recommendation, and has
amended the rule accordingly.

Reliant recommended amending proposed subsection (b) to re-
move restrictions on alternative dispute resolution, asserting that
this unnecessarily restricts the REP’s ability to use alternative
dispute resolution. According to Reliant, requiring alternative
dispute resolution in the terms of service does not restrict the
customer’s right to file a formal or informal complaint with the
commission, nor does it restrict the commission’s right to ad-
dress the complaint. In reply, Entergy Texas REP supported
Reliant’s recommendation. Reliant also suggested adding lan-
guage to provide the REP the opportunity to first remedy a cus-
tomer complaint before it is filed with the commission.

The commission disagrees with the recommended changes, and
notes that proposed §25.485(b) does not preclude a REP from
using alternative dispute resolution. Rather, it states that the
REP is not allowed to require the customer to use this method.
In addition, the commission finds it is inappropriate to require
a customer to first make a complaint to the REP. The customer
should have the freedom to make a complaint to whomever the
customer chooses.

In proposed §25.485(b), TEC recommended adding "in any" af-
ter customer’s right in the first sentence to indicate that the cus-
tomer may not have a right to make a complaint to the commis-
sion.

The commission disagrees with the suggested change, because
it is not necessary to restrict the customer’s right to make a com-
plaint.

The State of Texas recommended that the requirements in pro-
posed subsection (b) apply to complaints to be submitted to ar-
bitration or mediation by third parties. Also, in proposed sub-
section (c), the State of Texas suggested that customers or cus-
tomers who are dissatisfied should also be informed of their right
to complain to the Office of the Attorney General, Consumer Pro-
tection Division.

The commission agrees with the State of Texas’ recommended
changes and has amended the rule accordingly.

In proposed subsection (c), Consumer Commenters proposed
changes to require the REP to initiate the supervisory review
process automatically in response to a customer complaint, prior
to advising the customer of the results of the investigation. In ad-
dition, Consumer Commenters suggested that the final decision
be communicated to the complainant orally and in writing within
five business days of the request. In its reply comments, AEP
Energy Services argued that Consumer Commenters’ proposed
changes are confusing and should be rejected. AEP Energy Ser-
vices stated that the proposed changes seem to require two dif-
ferent time periods for advising the complainant of the outcome
of the same review.
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The commission disagrees that it is necessary to require a REP
to initiate supervisory review in all customer complaint cases.
For complaints that cannot be resolved satisfactorily, the cus-
tomer will still have the option to file a complaint with the su-
pervisory review process, and ultimately, with the commission.
The commission also finds that five days is not adequate for the
REP to investigate the complaint through the supervisory review
process. It is not necessary to require REPs to submit all re-
sponses in writing.

Consumer Commenters suggested streamlining the commis-
sion’s complaint process as outlined in proposed subsection
(d). They favor substituting telephone hearings, as used by the
Texas Workforce Commission, in place of the commission’s
informal complaint procedure. This alternative would allow an
administrative law judge to ask questions of the complainant
and company and to make a formal ruling. Consumer Com-
menters pointed out that after a customer has complied with
the company’s procedures and waited for over a month for a
decision, the commission’s informal complaint process should
be by-passed. According to these organizations, the informal
complaint process provides an additional 21 days for the
company to inform the commission of its decision, based on the
same information received previously. Therefore, Consumer
Commenters argued that the informal complaint process adds
additional time and effort without reaching a final conclusion.

The commission disagrees with Consumer Commenters’ recom-
mendation to substitute its informal complaint process with tele-
phone hearings. The informal complaint process provides an
opportunity for the commission to independently investigate both
the customer’s and REP’s positions. Moreover, experience has
shown that some customers avoid the utility’s complaint process,
and make complaints directly to the commission. Therefore, the
commission finds that the informal complaint process is a nec-
essary step to be continued in a competitive marketplace.

In proposed subsection (d)(1)(A), Consumer Commenters sug-
gested deleting the words "upon request" to require the REP to
advise the complainant of the commission’s contact information.

The commission agrees with Consumer Commenters sugges-
tion, and has amended the rule accordingly.

§25.491, Record Retention and Reporting Requirements.

TEC and MOU Commenters proposed excluding electric coop-
eratives and municipally owned utilities from the record retention
and reporting requirements contained in §25.491. They contend
that the commission does not have jurisdiction to impose these
requirements on electric cooperatives and municipally owned
utilities, pursuant to PURA §40.004(7) and §41.004(5).

As discussed in response to Question 7, the commission agrees
that it cannot require electric cooperatives and municipally
owned utilities to submit reports for reasons other than those
specified in PURA §40.004(7) and §41.004(5). The commission
amends this section accordingly.

In proposed subsection (a)(3), TXU Retail suggested changing
the timeline for record submittal from five to 20 days, the standard
for responding to discovery requests in commission proceed-
ings. Also in subsection (a)(3), REP Coalition recommended
substituting "calendar" for "business" days.

As discussed in response to Question 1, the commission agrees
with TXU Retail that the timeline should be extended. However,
it has amended the rule to allow 15 calendar days, because it

is consistent with timelines for submitting other records to the
commission.

REP Coalition and TNMP suggested deletion of the reporting
requirement regarding direct mail solicitations in proposed sub-
section (b)(1). REP Coalition believes that data regarding direct
mail solicitations is not necessary to monitor discriminatory prac-
tices. According to REP Coalition, direct mail solicitation is just
one method of advertising and is not itself an indicator of discrim-
inatory practices. SPS and REP Coalition also indicated that this
requirement would pose a significant administrative burden.

In their reply comments, Reliant, Green Mountain, and New
Power supported eliminating the direct mail reporting require-
ment on the basis that such marketing data is highly proprietary
and should not be subject to commission review. New Power
and Green Mountain further stated that this reporting require-
ment exceeds PURA’s intent with regard to the monitoring and
regulation of certain REP marketing practices.

In lieu of the reporting requirement for direct mail solicitations,
REP Coalition proposed a new subsection (c) that would pro-
vide the commission authority to receive "additional information"
from a REP within 15 days to investigate an alleged discrimina-
tory practice. The proposed language also provides the REP
with the ability to designate confidential information, and have
such information treated in accordance with the standard pro-
tective order issued by the commission applicable to generat-
ing capacity reports. In their reply comments, New Power and
Green Mountain supported REP Coalition’s new "additional in-
formation" provision in subsection (c), claiming it provides a far
superior method for the commission to obtain information to in-
vestigate an allegation of discrimination, while reducing the bur-
den imposed upon REPs.

The commission adopts REP Coalition’s proposed new lan-
guage as subsection (d), with modification, in lieu of the
reporting requirement for direct mail marketing information.
The modification requires a REP to provide any information re-
quested by the commission or the Office of Public Utility Counsel
to investigate an alleged discriminatory practice, including but
not limited to, marketing information. The commission declines
to adopt the proposed language for designating confidential
information, because it is duplicative of other commission
rules and procedures. The commission has amended the rule
accordingly.

TNMP further proposed changes to the reporting requirements,
including: (1) reporting the number of customers, but not by
zip code; (2) eliminating the reporting of written denial of ser-
vice notices and the number and total aggregated dollar amount
of deposits held by the REP; and (3) reporting the number of
complaints by category, but not by month. Also, Reliant recom-
mended that the REP report the number of written denial of ser-
vice notices only for residential and commercial customers.

The commission disagrees with TNMP and Reliant and declines
to make the suggested changes. The reporting requirements
are consistent with the mandate in PURA §39.101(d) to ensure
REPs comply with the rules.

Consumer Commenters proposed reporting information con-
cerning direct mail solicitations, denials of service, deposits, and
complaints by nine-digit zip code plus four and by census tract.
Consumer Commenters argued this is necessary to comply
with PURA §39.101(d), which states that reports submitted by
REPs must include information regarding the service provided,
compiled by zip code and census tract. Consumer Commenters

26 TexReg 170 January 5, 2001 Texas Register



also recommended eliminating an exception to reporting by
zip code if the registration agent does not have zip code
information. According to Consumer Commenters, reporting by
zip code and census tract will allow the commission to examine
discriminatory practices and other problems within a provider’s
service territory. Consumer Commenters contend that the
commission, in order to carry out its enforcement duty, must
know who is being served and denied service, as well as the
quality of service provided. In addition, Consumer Commenters
suggested revising proposed subsection (b)(5) to require
reporting of the total number of complaints from residential
customers and the number of complaints resolved by the REP.

In reply comments, TXU Retail, New Power and Green Mountain
opposed Consumer Commenters’ proposed expanded reporting
requirements. TXU Retail argued that Consumer Commenters’
proposed changes are unreasonable and would add significant
costs to all REPs.

With regard to Consumer Commenters proposals to add zip
code and census tract reporting requirements, TXU Retail
replied that the commission should investigate this issue and
determine whether the data are available at a reasonable cost
before adopting this provision of the rule.

The commission agrees in part with Consumer Commenters’
recommendation, and has changed the rule to require reporting
of residential customers, denials of service, deposits, and com-
plaints by zip code, and where available, by census tract. This
is consistent with PURA §39.101(d), which requires reporting by
zip code and census tract. The commission has also eliminated
language in subsection (b) that could imply that such zip code
information would be obtained from the registration agent.

In proposed subsection (b)(5), Consumer Commenters recom-
mended including customer service hold time as an additional
category of complaints to be reported.

The commission disagrees with Consumer Commenters and de-
clines to make the suggested changes. In a competitive mar-
ket, consumers that are not satisfied with their current provider’s
quality of service, such as hold time, should have the ability to
switch to another provider.

§25.492, Non-Compliance with Rules or Orders; Enforcement by
the commission.

TEC and MOU Commenters suggested that proposed
§25.492(a) should be revised to exclude electric cooperatives
and municipally owned utilities, because the enforcement
provisions contained in PURA §15.023 and §15.028 do not
apply to them.

The commission agrees that the enforcement provisions do not
apply to an electric cooperative or municipally owned utility, and
has revised the rule accordingly.

Reliant recommended adding "notice and" before opportunity in
proposed subsection (a).

In subsection (b), the State of Texas recommended the follow-
ing changes to the last sentence to be more consistent with the
requirements of SB 86: "The commission shall coordinate this
investigation with any investigation which may be or has been
undertaken by the Office of the Attorney General."

The commission agrees with these proposed changes, and has
amended the rule accordingly.

Consumer Commenters recommended changes to proposed
subsection (c) to make it mandatory that the commission
initiate suspension or revocation proceedings under certain
circumstances, including: (1) an above average number of
customer complaints; (2) repetitive slamming and cramming;
(3) inappropriate use of private customer information; (4) failure
to comply with the commission rules regarding termination
of service; (5) termination of a customer’s service due to
abandonment of a customer contract; (6) distributing inaccurate
or misleading Electricity Facts label or being otherwise engaged
in unfair or fraudulent marketing practices; and (7) failure to
comply with the terms and conditions of a customer’s service.

In its reply comments, AEP Energy Services stated that Con-
sumer Commenters’ proposed changes to subsection (c) should
be rejected, because the opportunity to seek certificate suspen-
sion or revocation by the commission or by an affected person is
addressed in §25.107(j) of this title.

The commission finds that it should maintain discretion when
initiating a proceeding to consider suspension or revocation of
an aggregator’s or REP’s certification. However, the commission
agrees with the suggestion to convey the types of situations that
may prompt such an investigation. Therefore, it has amended
the rule to reference the circumstances outlined under §25.107(j)
and §25.111(j) of this title regarding suspension and revocation
of REP certification and aggregator registration.

All comments, including any not specifically referenced herein,
were fully considered by the commission. In adopting this sec-
tion, the commission makes other minor modifications for the
purpose of clarifying its intent.

These sections are adopted under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (Vernon 1998 &
Supplement 2000) (PURA), which provides the Public Utility
Commission with the authority to make and enforce rules rea-
sonably required in the exercise of its powers and jurisdiction.
The commission also adopts these rules pursuant to PURA
§39.101, which grants the commission authority to establish
various, specific protections for retail customers; §39.102, which
provides retail customer choice; §39.1025, which prohibits
telephone solicitation to an electricity customer regarding the
customer’s choice of retail electric provider where the customer
has given notice to the commission that it does not want to
receive such solicitations, and which directs the commission
to establish and provide for the operation of a database of
customers giving such notice to the commission; §39.104,
which grants the commission authority to use customer choice
pilot projects; §39.106, which mandates the designation of
providers of last resort by the commission; §39.107, which pro-
vides for metering services on introduction of customer choice;
§39.202, which provides that an affiliated REP shall offer the
"price to beat" to residential and small commercial customers
of its affiliated transmission and distribution utility; and PURA
chapter 17, subchapters A, C and D, which deal, respectively,
with general provisions relating to customer protection policy,
the retail customer’s right to choice, and protection of the retail
customer against unauthorized charges.

Cross Reference to Statutes: PURA §§14.002, 39.101, 39.102,
39.1025, 39.104, 39.106, 39.107, 39.202; and PURA chapter
17, subchapters A, C and D.

§25.471. General Provisions of Customer Protection Rules.

ADOPTED RULES January 5, 2001 26 TexReg 171



(a) Application. This subchapter applies to aggregators and
retail electric providers (REPs). These rules specify when certain pro-
visions are applicable only to some, but not all, of these providers.

(1) Affiliate REP customer protection rules, to the extent
the rules differ from those applicable to all REPs or those that apply
to the provider of last resort (POLR), shall not apply to the affiliate
REP when serving customers outside the geographic area served by
its affiliated transmission and distribution utility. The affiliate REP
customer protection rules shall apply until January 1, 2007.

(2) Requirements applicable to a POLR apply to a REP
only in its provision of service as a POLR.

(3) The rules in this subchapter shall take effect on January
15, 2001.

(4) The rules in this subchapter are minimum, mandatory
requirements that shall be offered to or complied with for all customers
unless otherwise specified. A customer other than a residential or small
commercial class customer may agree to terms of service that reflect
either a higher or lower level of customer protections than would oth-
erwise apply under these rules. Any agreements containing materially
different protections from those specified in these rules shall be reduced
to writing and provided to the customer. Additionally, copies of such
agreements shall be provided to the commission upon request.

(5) The rules of this subchapter control over any inconsis-
tent provisions, terms, or conditions of a REP’s contracts or other doc-
uments describing service offerings for residential and small commer-
cial customers or customers in Texas.

(b) Purpose. The purpose of this subchapter is to:

(1) provide minimum standards for customer protection.
An aggregator or REP may adopt higher standards for customer pro-
tection, provided that the prohibition on discrimination set forth in sub-
section (c) of this section is not violated;

(2) provide customer protections and disclosures estab-
lished by other state and federal laws and rules including but not
limited to the Fair Credit Reporting Act (15 U.S.C. §1681,et seq.) and
the Truth in Lending Act (15 U.S.C. §1601,et seq.) Such protections
are applicable where appropriate, whether or not it is explicitly stated
in these rules;

(3) provide customers with sufficient information to make
informed decisions about electric service in a competitive market; and

(4) prohibit fraudulent, unfair, misleading, deceptive, or
anticompetitive acts and practices by aggregators and REPs in the mar-
keting, solicitation and sale of electric service and in the administration
of any terms of service for electric service.

(c) Prohibition against discrimination. This subchapter pro-
hibits REPs from unduly refusing to provide electric service or other-
wise unduly discriminating in the marketing and provision of electric
service to any customer because of race, creed, color, national origin,
ancestry, sex, marital status, lawful source of income, level of income,
disability, familial status, location of customer in an economically dis-
tressed geographic area, or qualification for low-income or energy ef-
ficiency services.

(d) Definitions. For the purposes of this subchapter the fol-
lowing words and terms have the following meaning, unless the con-
text clearly indicates otherwise:

(1) Affiliate retail electric provider--A retail electric
provider that is affiliated with or the successor in interest of an electric
utility certificated to serve an area and who provides retail electric

service to customers inside the geographic area served by its affiliated
transmission and distribution utility.

(2) Competitive energy services--As defined in §25.341 of
this title (relating to Definitions).

(3) Competitive retailer--A REP, municipally owned util-
ity, or electric cooperative that offers customer choice in the restruc-
tured competitive electric power market or any other entity authorized
to provide electric power and energy in Texas. For purposes of this rule,
a municipally owned utility or electric cooperative is only considered a
competitive retailer where it sells retail electric power and energy out-
side its certificated service territory. Similarly, an affiliate REP is only
considered a competitive retailer where it sells retail electric power and
energy outside the geographic area served by its affiliated transmission
and distribution utility. In no event does this term apply to a REP pro-
viding service as the provider of last resort.

(4) Customer--A person who is currently receiving retail
electric service from a REP in the person’s own name or the name of
the person’s spouse, or the name of an authorized representative of a
partnership, corporation, or other legal entity; or a person who applies
for such service for the first time or reapplies after discontinuance or
termination of service.

(5) Disconnection of service--Interruption of a customer’s
supply of electric service at the customer’s point of delivery by a trans-
mission and distribution utility, a municipally owned utility or an elec-
tric cooperative.

(6) Economically distressed geographic area--Zip code
area in which the average household income is less than or equal to
60% of the statewide median income, as reported in the most recently
available United States Census data.

(7) Electric service--Combination of the transmission and
distribution service provided by a transmission and distribution utility,
municipally owned utility, or electric cooperative, and the generation
service provided to an end-use customer by a REP. This term does not
include optional competitive energy services that are not required for
the customer to obtain service from a REP.

(8) Energy service--As defined in §25.223 of this title (re-
lating to Unbundling of Energy Service).

(9) In writing--Written words memorialized on paper or
sent electronically.

(10) Provider of last resort (POLR)--As defined in §25.43
of this title (relating to Provider of Last Resort).

(11) Registration agent--Entity designated by the commis-
sion to administer premise information and related processes concern-
ing a customer’s choice of a REP in the competitive electric market in
Texas.

(12) Retail electric provider (REP)--Any entity as defined
in §25.5 of this title (relating to Definitions). For purposes of this rule, a
municipally owned utility or an electric cooperative is only considered
a REP where it sells retail electric power and energy outside its certified
service territory.

(13) Small commercial customer--A nonresidential cus-
tomer that has a peak demand of less than 50 kilowatts during any
12-month period.

(14) Standard meter--As defined in §25.341 of this title.

(15) Termination of service--The cancellation or expiration
of a sales agreement or contract by a REP by notification to the cus-
tomer and the registration agent.
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§25.472. Privacy of Customer Information.

(a) Mass customer lists.

(1) Contents of mass customer list. A mass customer list
shall consist of the name, billing address, rate classification, monthly
usage for the most recent 12-month period, meter type, and account
number or electric service identifier (ESI). All customers eligible for
the price to beat pursuant to the Public Utility Regulatory Act §39.202
shall be included on the mass customer list, except a customer who
opts not to be included on the list pursuant to paragraph (2) of this
subsection.

(2) Prior to the release of a mass customer list, the entity
required to release the mass customer list shall issue a mailing to all
customers who may be included on the list, but that have not previously
received such a mailing from that entity. The mailing shall:

(A) explain the issuance of the mass customer list;

(B) provide the customer with the option of not being
included on the list and allow the customer at least 15 days to exercise
that option;

(C) inform the customer of the availability of the
statewide Do Not Call List pursuant to §25.484 of this title (relating to
Do Not Call List) and provide the customer with information on how
to request placement on the list;

(D) provide a postage-paid postcard, a toll free tele-
phone number, and an Internet website address to notify the entity
required to release the list of the customer’s desire to be excluded
from the mass customer list.

(3) Release dates. The commission will require the electric
utility to release a mass customer list on or before September 1, 2001.
Each retail electric provider (REP) shall release a mass customer list on
December 31 of each year from 2002 to 2006. A customer that elects,
at any time, not to be included on the mass customer list shall have that
option honored through December 31, 2006.

(4) The mass customer list shall be issued, at no charge, to
all REPs certified by, and aggregators registered with, the commission
that will be providing retail electric or aggregation services to residen-
tial or small commercial customers.

(5) A REP shall not use the list for any purpose other than
marketing electric service and verifying a customer’s authorized selec-
tion of a REP prior to submission of the customer’s enrollment to the
registration agent.

(b) Individual customer information.

(1) Except as specified in subsection (a) of this section, a
REP or aggregator shall not release proprietary customer information,
as defined in §25.272(c)(5) of this title (relating to Code of Conduct
for Electric Utilities and Their Affiliates), to any other person, includ-
ing an affiliate of the REP, without obtaining the customer’s verifiable
authorization by means of one of the methods authorized in §25.474 of
this title (relating to Selection or Change of Retail Electric Provider).
This prohibition shall not apply to the release of such information by a
REP or aggregator to:

(A) the commission in pursuit of its regulatory over-
sight or the investigation and resolution of customer complaints involv-
ing REPs or aggregators;

(B) an agent of the REP or aggregator engaged to collect
an overdue or unpaid amount or to perform any of the duties of the REP
or aggregator if such duties are outsourced;

(C) credit reporting agencies pursuant to state and fed-
eral law;

(D) an energy assistance agency to allow a customer to
qualify for and obtain other financial assistance provided by the agency;

(E) local, state, and federal law enforcement agencies
pursuant to lawful process; or

(F) the transmission and distribution utility within
whose geographic service territory the customer is located, pursuant
to the provisions of the transmission and distribution utility’s commis-
sion-approved Tariff for Retail Delivery Service.

(2) A REP or aggregator shall not publicly disclose or
make available for sale any customer-specific information about its
customers including that obtained from the registration agent, the
customer’s transmission and distribution utility, or the customer. A
REP or aggregator shall not disseminate, sell, deliver or authorize the
dissemination, sale, or delivery of any customer-specific information
or data obtained.

(3) A REP shall, upon the request of the customer or an-
other REP that has received authorization from the customer, submit to
the requesting REP or to the customer directly, the monthly usage of
the customer for the previous 12 months, or for as long as the REP has
provided service to the customer, whichever is shorter. The methods of
authorization of release of customer specific information shall be those
methods described in §25.474 of this title. A customer shall be entitled
to request this information free of charge at least once every 12 months.

(4) Upon the request of a customer, a REP shall notify a
third person chosen by the customer of any pending disconnection of
service or termination of contract for electric service with respect to the
customer’s account.

(5) This section shall not be interpreted to prevent a REP’s
communication of proprietary customer information to the registration
agent in order to effectuate a customer selection or change of a REP or
the customer’s switch to the provider of last resort.

(6) A REP may release proprietary customer information,
as defined in §25.272(c)(5) of this title, to the registration agent, under
terms approved by the commission.

§25.473. Non-English Language Requirements.

(a) Retail electric providers (REPs). A REP shall provide the
following information to a customer in English or Spanish, at the cus-
tomer’s designation when the customer is initially enrolled. Addition-
ally, if the REP markets its products or services in a language other than
English or Spanish, the following information shall also be provided to
the customer in that other language:

(1) all documents required by this subchapter including,
but not limited to, customer rights, including Your Rights as a Cus-
tomer disclosure, terms of service documents, customer bills, customer
bill notices and termination or disconnection notices;

(2) information on the availability of new electric services,
discount programs, and promotions; and

(3) access to customer service, including the restoration of
electric service and response to billing inquiries.

(b) Aggregators. An aggregator shall provide the following
information to a customer in English or Spanish, at the customer’s des-
ignation when the customer is initially solicited or enrolled. Addition-
ally, if the aggregator markets its products or services in a language
other than English or Spanish, the following information shall also be
provided to the customer in that other language:
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(1) terms of service documents required by this subchapter;

(2) the availability of electric discount programs; and

(3) access to customer service.

(c) Dual language requirement. The following documents
shall be provided to all customers in both English and Spanish:

(1) Your Rights as a Customer disclosure;

(2) the enrollment notification notice provided by the reg-
istration agent pursuant to §25.474(j) of this title (relating to Selection
or Change of Retail Electric Provider); and

(3) a disconnection notice issued by the provider of last re-
sort.

(d) Prohibition on mixed language. Unless otherwise noted in
this subchapter, if any portion of a printed advertisement, electronic ad-
vertising over the Internet, direct marketing material, billing statement,
terms of service document, or Your Rights as a Customer disclosure is
translated into another language, then all portions shall be translated
into that language. A single informational statement advising how to
obtain the same printed advertisements, electronic advertising over the
Internet, direct marketing material, billing statement, terms of service
documents, or Your Rights as a Customer disclosure in a different lan-
guage is permitted.

§25.474. Selection or Change of Retail Electric Provider.

(a) General purpose. A retail electric provider (REP) shall not
enroll a customer without obtaining the customer’s authorization and
having that authorization verified consistent with this section.

(b) Initial REP selection process.

(1) Before the start of retail electric competition and in
conjunction with the commission’s customer education campaign, the
commission shall issue to all customers for whom customer choice
will be an option an explanation of the REP selection process and a
REP information and selection form. The information and selection
form shall:

(A) explain retail electric competition;

(B) list all REPs qualified to provide electric service to
the customer;

(C) allow a customer to designate one of the listed REPs
as that customer’s provider of choice and by whom the customer would
like to be contacted to receive additional enrollment information;

(D) allow the customer to select one or more of the
listed REPs from which the customer desires to receive information;

(E) inform customers how they can designate whether
they would like to be placed on the statewide Do Not Call List and
indicate the fee for such placement; and

(F) indicate how the customer may return such form to
the commission.

(2) Any affiliate REP assigned to serve a customer that is
entitled to receive the price to beat rate, pursuant to PURA §39.202(a),
due to non-selection by the customer shall issue to a customer, either
as a bill insert or through a separate mailing, by January 31, 2002:

(A) A terms of service document that includes an ex-
planation of the price to beat rate;

(B) Your Rights as a Customer disclosure; and

(C) An Electricity Facts label for the price to beat,
which may be in a separate document, or may be contained in the
terms of service document.

(3) An electric utility, whose successor affiliate REP will
continue to serve a customer not eligible for the price to beat pursuant
to PURA §39.102(b) due to non-selection by the customer of another
REP, shall issue to a customer by June 1, 2001, a terms of service doc-
ument. Such document shall contain an explanation of the price the
customer will be charged by the affiliate REP.

(c) General standards for authorizations and verifications of
enrollment or switch orders.

(1) All authorizations and verifications of enrollment or
switch orders shall be in plain, easily understood English or another
language, if the underlying sales transaction was conducted in the
other language. The entire authorization and verification shall be the
same language.

(2) The specific electric service package or plan for which
the customer’s assent is being attained or verified shall be disclosed to
the customer.

(3) The name of the specific REP for which the customer’s
authorization is being obtained and verified shall be disclosed to the
customer. Any use of a name for the purposes of deception or to ob-
tain a customer’s authorization and verification based on confusion or
inability to understand the import of the name of the REP and the ser-
vices offered is prohibited.

(4) Each authorization and verification shall affirmatively
inquire as to the identity of the individual with the authority to change
the customer’s REP and explain that only that customer can agree to a
change in REP.

(5) A REP or an aggregator, other than a municipally
owned utility or electric cooperative, shall submit copies of its sales
script, contract, terms of service document and any other materials
used to obtain a customer’s authorization or verification to the
commission upon request.

(6) In the event a customer disputes an enrollment or
switch, the REP shall provide to the customer proof of the customer’s
authorization and verification withinfive business days of the cus-
tomer’s request.

(d) Required authorization disclosures. All authorizations
shall clearly and conspicuously disclose the following information
contained in the REP’s contract or terms of service document for each
product offered to the customer:

(1) the name of the new REP;

(2) the ability of a customer to select to receive information
in English, Spanish, or the language used in the marketing of service to
the customer. The REP shall provide a means of obtaining and record-
ing a customer’ language preference;

(3) price, including the total price stated in cents per kilo-
watt-hour, for electric service;

(4) term or length of the contract or term of service;

(5) the presence or absence of early termination fees or
penalties, and applicable amounts;

(6) any requirement to pay a deposit and the amount of that
deposit;

(7) any fees to the customer for switching to the REP pur-
suant to subsection (l) of this section; and
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(8) the customer’s right to review and cancel the contract
within three federal business days without penalty and a statement that
the customer will receive a written copy of the terms of service docu-
ment that will explain all the terms of the agreement and how to exer-
cise the right of cancellation before the customer’s electric service is
switched to the REP.

(e) Verification requirements. A verification shall clearly:

(1) confirm the customer’s billing name, address, and elec-
tric service identifier (ESI) or account number to be used by the se-
lected REP in making an enrollment or switch request to the registra-
tion agent;

(2) confirm appropriate verification data, such as the cus-
tomer’s date of birth, the customer’s mother’s maiden name, or other
voluntarily submitted information;

(3) confirm the decision to change from the current REP to
the new REP; and

(4) confirm that the customer designates the new REP to
act as the customer’s agent for the switch of REP.

(f) Methods of obtaining customer authorization and verifica-
tion. Customer authorizations and verifications shall be obtained by
using one of the methods listed in this subsection.

(1) Written authorization and verification. A written au-
thorization from a customer for a selection or switch of a REP shall
use a letter of agency (LOA) as specified in this subsection.

(A) The LOA shall be a separate or easily separable
document containing the requirements prescribed in subparagraph (D)
of this paragraph for the sole purpose of authorizing the REP to initi-
ate a REP switch request. The LOA shall be signed and dated by the
customer requesting the REP switch.

(B) The LOA shall not be combined with inducements
of any kind on the same document.

(C) At a minimum, the LOA shall be printed in a size
and type that is clearly legible, and shall contain clear and unambiguous
language that confirms:

(i) the customer’s billing name, address, and ESI or
account number to be used by the REP in making a switch request;

(ii) the decision to switch from the current REP to
the new REP; and

(iii) that the customer designates (name of the new
REP) to act as the customer’s agent for switching the REP.

(D) The following LOA form meets the requirements of
this subsection. Other versions may be used, but shall comply with all
the requirements of this subsection.
Figure: 16 TAC §25.474(f)(1)(D)

(E) The customer’s signature on the letter of agency,
contract or other document which contains the materials terms and con-
ditions of the service shall constitute an authorization and verification
if the letter of agency, contract or documents comply with the provi-
sions of this section.

(F) Before obtaining a signature from a customer, a
REP shall provide the customer a reasonable opportunity to read
any written materials accompanying the contract or terms of service
document and shall answer any and all questions posed by any
customer about information contained in the documents.

(G) Upon obtaining the customer’s signature, a REP or
aggregator shall immediately provide the customer a legible copy of

the signed contract, the required terms of service document, and Your
Rights as a Customer disclosure. If written solicitations by a REP con-
tain the terms of service document or contract, any tear-off portion that
is submitted by the customer to the REP to obtain electric service shall
allow the customer to retain the terms of service document.

(2) Telephonic authorization and verification. A REP or
aggregator that obtains a customer’s authorization by means of a tele-
phone conversation shall audio record the entirety of such authoriza-
tion, or obtain independent third party verification of, the customer’s
authorization prior to submitting an enrollment or switch order. In ad-
dition to the requirements of this paragraph, both the authorization and
audio recording or third party verification shall adhere to the require-
ments of subsections (d) and (e) of this section.

(A) Additional authorization and verification require-
ments. Telephonic enrollment or switch orders shall:

(i) clearly inform the customer at the beginning of a
call that the call is being recorded. The entire authorization and ver-
ification conversation with the customer shall be recorded so that ev-
idence of a customer’s consent can be reviewed and investigated if a
subsequent complaint is filed;

(ii) read any script and respond to any questions in
the language used to make the underlying sales transaction and pro-
ceed at a normal conversational speed using plain, easily, understood
language;

(iii) at a normal conversational speed, state the name
of the REP to which the customer is being switched in its entirety; and

(iv) for both the authorization and the verification,
agents shall clearly state that the customer will have a right of cancel-
lation without penalty and that the customer will receive a written copy
of the terms of service document that will explain all the terms of the
agreement and how to exercise the right of cancellation before the cus-
tomer’s electric service is switched by the REP.

(B) Independent third party. An independent third party
shall operate in a location physically separate from the REP or aggre-
gator or the REP’s or aggregator’s marketing agent and shall not:

(i) be owned, managed, or directly controlled by the
REP or aggregator or the REP’s or aggregator’s marketing agent; or

(ii) have financial incentive to confirm enrollment or
switch orders.

(3) Internet enrollment. A REP or aggregator that offers
Internet enrollment to customers shall comply with the authorization
and verification requirements in subsections (c) and (d) of this section
and with the following minimum requirements:

(A) The aggregator or REP shall maintain an Internet
website at the website address provided to the commission. The web-
site shall identify the legal name of the aggregator or REP, its address,
telephone number, and Texas license number to provide aggregation
services or sell retail electric service.

(B) The means of transfer of information, such as elec-
tronic enrollment, renewal, and cancellation information between the
customer and the REP or aggregator shall be by an encrypted transac-
tion using Secure Socket Layer or similar encryption standard to ensure
the privacy of customer information;

(C) The REP or aggregator shall identify the terms of
service document by a version number to ensure the ability to verify the
particular agreement to which the customer assents. The REP or aggre-
gator shall make available a copy of the terms of service document, as
required by §25.475 of this title (relating to Information Disclosures to
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Residential and Small Commercial Customers), that is agreed to by a
customer, on the REP’s or aggregator’s Internet website. The terms of
service document shall be accessible by the customer for the duration
of the contract term offered to the customer.

(D) The Internet enrollment procedure shall prompt the
customer to print or save the terms of service document to which the
customer assents and provide an option to have a written terms of ser-
vice document sent by regular mail.

(E) The REP or aggregator shall provide to the customer
a toll-free telephone number, Internet website address, and e-mail ad-
dress for contacting the REP or aggregator throughout the duration of
the customer’s agreement. The REP or aggregator shall also provide
the appropriate toll-free telephone number that the customer can use to
report service outages.

(F) The REP or aggregator shall obtain a verification
that meets the standards of subsection (e) of this section, provide a
statement with a box that must be checked by the customer to indi-
cate that the customer has read and agrees to select the REP to supply
electric service, and the time and date of the customer’s enrollment.
The customer’s enrollment shall be followed by a confirmation of the
change of the customer’s REP by e-mail, which shall include a con-
spicuous notice of the applicable right of cancellation and offer the cus-
tomer the option of exercising this right by toll-free telephone number,
e-mail, Internet website, facsimile transmission, or regular mail.

(G) Customer authorizations and verifications shall ad-
here to any state and federal guidelines governing the use of electronic
signatures.

(4) Door-to-door sales. A REP or aggregator that engages
in door-to-door marketing at a customer’s residence, or personal so-
licitation at a public location (such as malls, fairs, or places of retail
commercial activity) shall be subject to the following:

(A) The REP or aggregator shall comply with the stan-
dards set forth in subsections (c)-(e) of this section and paragraph (1)
of this subsection.

(B) The REP or aggregator shall provide the disclosures
and right of rescission required by this section and the Federal Trade
Commission’s Trade Regulation Rule Concerning a Cooling Off Period
for Door-to-Door Sales (16 C.F.R. §29).

(C) The individual who represents the REP or aggrega-
tor shall wear a clear and conspicuous identification on the front of the
individual’s outer clothing that prominently displays the name of the
REP or aggregator. The name displayed shall conform to the name on
the REP’s certification or aggregator’s registration obtained from the
commission and the name that appears on all of the REP’s or aggrega-
tor’s contracts and terms of service documents in possession.

(D) The REP or aggregator shall affirmatively state that
it is not a representative of the customer’s transmission and distribution
utility. The REP’s or aggregator’s clothing and sales presentation shall
be designed to avoid the impression by a reasonable customer that the
individual represents the customer’s transmission and distribution util-
ity or the provider of last resort (POLR).

(g) Record retention. A REP shall maintain non-public
records of a customer authorization or verification for a change in
REP for 24 months from the date of the REP’s initial service to the
customer and shall provide such records to the customer and the
commission upon request.

(h) Right of cancellation. A REP shall promptly provide the
customer with the terms of service document after the customer has

provided authorization to select the REP pursuant to one of the meth-
ods set forth in this section. The REP shall offer the customer a right
to cancel the contract without penalty or fee of any kind for a period of
three federal business days after the customer’s receipt of the terms of
service document and acceptance of the REP’s offer. The provider may
assume that any delivery of the terms of service document deposited
first class with the United States Postal Service (U.S. mail) will be re-
ceived by the customer within three federal business days. The can-
cellation period shall not start until the customer receives the terms of
service document in the manner prescribed by this subchapter, based on
the customer’s method of enrollment. Any REP receiving a late notice
of cancellation from the customer shall contact the registration agent
and cancel the pending switch as soon as possible after such late notice
is received.

(i) Submission of customer’s selection to the registration
agent. A REP may submit a customer’s selection of the REP to the
registration agent prior to the expiration of the cancellation period
prescribed by subsection (h) of this section. Additionally, the REP
shall submit the switch request to the registration agent at the proper
time so that the switch will be processed on the date agreed to by
the customer and as allowed by the tariff of the transmission and
distribution utility, municipally owned utility, or electric cooperative.
The customer shall be informed of the scheduled date that the customer
will begin receiving electric service from the REP, and of any delays in
meeting that date. Additionally, the REP must advise the registration
agent of any "special needs" customers and renew such notification
to the registration agent annually.

(j) Duty of the registration agent. When the registration agent
receives an enrollment or switch request from a REP, the registration
agent shall:

(1) process that request promptly; and

(2) send the customer an enrollment or switch notification
notice in English and Spanish pursuant to either subparagraph (A) or
(B) of this paragraph, as appropriate.

(A) Standard enrollment and switches. The notice
provided by the registration agent to the customer shall comply with
the provisions of this subparagraph, unless the switch is considered a
"switch to POLR" as described in subparagraph (B) of this paragraph.
The notice shall:

(i) identify the REP that initiated the enrollment or
switch request;

(ii) inform the customer that the customer’s REP
will be switched unless the customer requests the registration agent to
cancel the switch by the date stated in the notice;

(iii) provide a cancellation date by which the cus-
tomer may request a switch to be cancelled, no less than seven calendar
days after the customer receives the notice; and

(iv) provide instructions for the customer to request
that the switch be cancelled. These instructions which shall include a
telephone number, facsimile machine number, and e-mail address to
reach the registration agent.

(B) Switch to POLR. If the customer is being switched
to the POLR at the request of the REP currently serving the customer,
the notice provided to the customer by the registration agent shall in-
clude only the following:

(i) the name of the REP that initiated the request;

(ii) the name of the POLR that will begin providing
electric service to the customer; and
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(iii) the date such switch will be effective.

(3) unless the customer makes a timely request to cancel
the switch, direct the transmission and distribution utility to implement
the switch effective with the customer’s next meter reading provided
that such meter reading is at least one business day after the transmis-
sion and distribution utility receives notice of the switch request or such
other time and date as requested by the customer or the REP.

(k) Customer’s switch to POLR. The methods of customer au-
thorization, customer verification, and rights of cancellation are not ap-
plicable when the customer’s electric service is "dropped" to the POLR
by a REP for non-payment pursuant to §25.482 of this title (relating to
Termination of Contract). Nothing in this subsection shall be read to
imply that the customer is accepting a contract with the POLR for a
specific term.

(l) Fees. A REP, other than a municipally owned utility or
an electric cooperative, shall not charge a fee to a customer to select,
switch or enroll with the REP unless the customer requests a switch
or enrollment that does not conform with the normal meter reading
and billing cycle. Such fee shall not exceed the rate charged by the
transmission and distribution utility for this off-cycle meter reading.
The registration agent shall not charge a fee to the end-use customer for
the switch or enrollment process performed by the registration agent.

(m) Transferring customers from one REP to another.

(1) Any REP that will acquire customers from another REP
due to acquisition, merger, bankruptcy or any other reason, shall pro-
vide notice to every affected customer. The notice shall be in a billing
insert or separate mailing at least 30 days prior to the transfer of any
customer. If legal or regulatory constraints prevent sending the notice at
least 30 days prior to the transfer, the notice shall be sent promptly after
all legal and regulatory conditions are met. If the transfer of customers
will materially change the terms of service for the affected customers,
the notice shall:

(A) identify the current and acquiring REP;

(B) explain why the customer will not be able to remain
with the current REP;

(C) explain that the customer has a choice of selecting
a REP and may select the acquiring REP or any other REP;

(D) explain that if the customer wants another REP, the
customer should contact that other REP;

(E) explain the time frame for the customer to make a
selection and what will happen if the customer makes no selection;

(F) identify the date that customers will be or were
transferred to the acquiring REP;

(G) provide the Electricity Facts label and terms of ser-
vice document of the acquiring REP; and

(H) provide a toll-free telephone number for a customer
to call for additional information.

(2) The acquiring REP shall provide the commission with
a copy of the notice when it is sent to customers.

(3) If the transfer of customers will not result in a material
change to the terms of service for the affected customers, the notice
shall contain only the information in paragraph (1)(A), (B), and (F)-(H)
of this subsection.

(n) Complaints alleging unauthorized change of REP (Slam-
ming). A customer may file a complaint with the commission, pursuant
to §25.485 of this title (relating to Customer Access and Complaint

Handling), against a REP for any reasons related to the provisions of
this section.

(1) REP’s response to complaint. After review of a cus-
tomer’s complaint, the commission shall forward the complaint to the
REP that the customer believes made an unauthorized switch. The REP
is responsible for performing the following upon receiving a complaint:

(A) take all actions within its control to facilitate the
customer’s prompt return to the original REP within three days;

(B) cease any collections activities related to the switch
until the complaint has been resolved by the commission; and

(C) respond to the commission within 21 calendar days
after receiving the complaint. The REP’s response shall include the
following:

(i) all documentation related to the authorization and
verification used to switch the customer’s service; and

(ii) all corrective actions taken as required by para-
graph (3) of this subsection, if the switch in service was not verified in
accordance with subsections (c)-(e) of this section.

(2) Commission investigation. The commission shall
review all of the information related to the complaint, including
the REP’s response, and make a determination of whether the REP
complied with the requirements of this section. The commission shall
inform the complainant and the REP of the results of the investigation
and identify any additional corrective actions that may be required of
the REP or the customer’s obligation to pay any charges related to the
authorized switch.

(3) Responsibilities of the REP that initiated the change. If
a customer’s REP is changed without authorization consistent with this
section, the REP that initiated the unauthorized change shall:

(A) within five business days of the customer’s request,
pay all charges associated with returning the customer to the original
REP;

(B) within ten business days of the customer’s request,
provide all billing records and usage history information to the original
REP related to the unauthorized change of services;

(C) within 30 days of the original REP’s request for
payment, pay the original REP the amount it would have received from
the customer if the unauthorized change had not occurred;

(D) within 30 days of the customer’s request, refund
any amounts paid by the customer as required by paragraph (4) of this
subsection; and

(E) cancel all unpaid charges.

(4) Responsibilities of the original REP. The original REP
shall:

(A) inform the REP that initiated the unauthorized
switch of the amount that would have been charged for identical
services if the unauthorized change had not occurred, within ten
business days of the receipt of the billing records required under
paragraph (3)(B) of this subsection;

(B) provide to the customer all benefits or gifts asso-
ciated with the service, such as frequent flyer miles, that would have
been awarded had the unauthorized change not occurred, upon receiv-
ing payment for service provided during the unauthorized change;

(C) maintain a record of customers that experienced an
unauthorized change in REP that contains:
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(i) the name of the REP that initiated the unautho-
rized change;

(ii) the account number affected by the unauthorized
change;

(iii) the date the customer asked the unauthorized
REP to return the customer to the original REP; and

(iv) the date the customer was returned to the origi-
nal REP; and

(D) not bill the customer for any charges the customer
incurred during the first 30 days after the unauthorized change in
providers, but may bill the customer for charges that were incurred
after the first 30 days based on what the original REP would have
charged if the unauthorized change had not occurred.

(o) Compliance and enforcement.

(1) Records of customer verifications and unauthorized
changes. A REP, other than a municipally owned utility or an electric
cooperative, shall provide a copy of records maintained under subsec-
tions (c)-(f) and (n) of this section to the commission upon request.

(2) Administrative penalties. If the commission finds that a
REP or aggregator, other than a municipally owned utility or an electric
cooperative, is in violation of this section, the commission shall order
the REP or aggregator to take corrective action as necessary. Addi-
tionally, the REP or aggregator may be subject to administrative penal-
ties pursuant to the Public Utility Regulatory Act (PURA) §15.023 and
§15.024. If the commission finds that an electric cooperative or a mu-
nicipally owned utility is in violation, it shall inform the cooperative’s
board of directors and general manager, or the municipal utility’s gen-
eral manager and city council.

(3) Certificate revocation. If the commission finds that a
REP or aggregator, other than a municipally owned utility or an electric
cooperative, repeatedly violates this section, and if consistent with the
public interest, the commission may suspend, restrict, deny, or revoke
the registration or certificate, including an amended certificate, of the
REP or aggregator, thereby denying the REP or aggregator the right to
provide service in this state.

(4) Coordination with the office of the attorney general.
The commission shall coordinate its enforcement efforts regarding the
prosecution of fraudulent, misleading, deceptive, and anticompetitive
business practices with the office of the attorney general in order to en-
sure consistent treatment of specific alleged violations.

§25.475. Information Disclosures to Residential and Small Commer-
cial Customers.

(a) General disclosure requirements. All printed adver-
tisements, electronic advertising over the Internet, direct marketing
materials, billing statements, terms of service documents, and Your
Rights as a Customer disclosures distributed by retail electric providers
(REPs) and aggregators:

(1) shall be provided in a readable format, written in clear,
plain, easily understood language;

(2) shall not be fraudulent, unfair, misleading, deceptive,
or anti-competitive as prohibited by federal and state law; and

(3) upon receipt of a license or certificate from the com-
mission, shall include the REPs certified name or the aggregators reg-
istered name, the number of the license, plan name, and name of the
product offered.

(b) Advertising and marketing materials.

(1) Except as otherwise provided by this section, adver-
tisements and marketing materials, other than television or radio, that
make any claims regarding price, cost competitiveness, or environmen-
tal quality shall include the Electricity Facts label. In lieu of including
an Electricity Facts label, the following statement may be provided:
"For a copy of important standardized information and contract terms
regarding this product, call (name, telephone number, and website (if
available) of the REP)." A REP shall provide a terms of service docu-
ment, which includes an Electricity Facts label, relating to the service
or product being advertised to each person who contacts the REP in
response to this statement.

(2) A REP shall include the following statement in any tele-
vision or radio advertisement that makes a claim about price, cost com-
petitiveness, or environmental quality for an electricity product of the
REP: "You can obtain information that will allow you to compare the
price and terms of this product with other offers. Call (name, telephone
number and website (if available) of the REP)." A REP shall provide
a terms of service document, which includes an Electricity Facts label,
to each person who contacts the REP in response to this statement.

(c) Terms of service document.

(1) For each service or product that it offers to residential
or small commercial customers, a REP shall create a terms of service
document. A REP shall assign a number to each version of its terms of
service document.

(2) The terms of service document shall be provided to new
customers. It shall also be provided to current customers at any time
that the REP materially changes the terms and conditions of service
with its customers. Upon request, customers are entitled to receive an
additional copy of the terms of service document.

(3) A REP, other than a municipally owned utility or an
electric cooperative, shall furnish its terms of service documents to the
commission upon the commission’s request.

(4) A REP shall maintain a copy of each customer’s terms
of service document for two years after the terms of service expire.

(5) The following information shall be conspicuously pre-
sented in the terms of service document:

(A) The REP’s certified name, mailing address, Internet
website address (if applicable), and a toll-free telephone number (with
hours of operation and time-zone reference);

(B) The Electricity Facts label as specified in subsection
(e) of this section;

(C) A statement as to whether there is a minimum con-
tract term;

(D) A statement as to whether there are penalties to can-
cel service before the end of the minimum term of the contract and the
amount of those penalties;

(E) If the REP requires deposits from its customers, a
description of the conditions that will trigger a request for a deposit,
the maximum amount of the deposit, a statement that interest will be
paid on the deposit including the amount of the interest that will be
paid, and the conditions under which the customer may obtain a refund
of a deposit;

(F) The itemization of any charges that must be paid by
the customer before service is initiated or switched;

(G) The itemization of any services that are included in
the customer’s contract, including:
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(i) the specific methods and rates by which the cus-
tomer will be charged for electric service and how such charges will
appear on the customer’s electric bill; and

(ii) the cost for each service or product other than
electric service and how such charges will appear on the customer’s
electric bill. If a competitive retailer has bundled the charges for these
other services together, the total cost of all charges for services other
than electric service and how such charge will appear on the customer’s
electric bill;

(H) The itemization of any charges that may be imposed
on the customer during the period of the contract for default, late pay-
ment, switching fees, late fees, fees that may be charged to the customer
for returned checks, fees charged for early termination of the contract,
collection costs imposed on the customer if the customer defaults, and
any other non-recurring fees and charges;

(I) The policies of the REP regarding payment arrange-
ments, late payments, payments in dispute and defaults by the cus-
tomer;

(J) All other material terms and conditions, including,
without limitation, exclusions, reservations, limitations and conditions
of the contract for services offered by the REP;

(K) In a conspicuous and separate paragraph or box:

(i) A description of the right of a new customer to
cancel a contract without fee or penalty of any kind within three federal
business days after receiving the terms of service document sent to the
customer after the REP has obtained the customer’s authorization to
provide service to the customer;

(ii) Detailed instructions for canceling a contract, in-
cluding the telephone number, facsimile machine number and e-mail
address that the customer may use to cancel the contract; and

(iii) Any information on automatic contract renewal
that applies;

(L) A statement informing the customer that the REP
cannot deny service or require a prepayment or deposit for service
based on a customer’s race, creed, color, national origin, ancestry, sex,
marital status, lawful source of income, level of income, disability, fa-
milial status, location of a customer in a economically distressed geo-
graphic area, or qualification for low income or energy efficiency ser-
vices;

(M) A statement that bill payment assistance for cus-
tomers is offered by the REP and that additional information may be
obtained by contacting the REP; and

(N) A statement that rate reductions for qualified low
income customers are offered by the REP.

(d) Minimum notice of changes in terms and conditions, con-
tract, and terms of service.

(1) Change in terms and conditions. A REP shall provide
written notice to its customers 45 days in advance of any material
change in the terms of service document. The notice shall clearly spec-
ify what actions the customer needs to take to terminate the contract,
the deadline by which such action must be taken, and the ramifications
if such actions are not taken within the specified deadline. This no-
tice may be provided in or with the customer’s bill or in a separate
document, but shall be clearly and conspicuously labeled with the fol-
lowing statement: "Important notice regarding changes to your electric
service contract." The notice shall clearly state that the customer may
decline any material change in the terms of service and cancel the con-
tract without penalty. Notice of the customer’s option to decline is not

necessary for material changes that favor the customer or for changes
that are mandated by a regulatory agency.

(2) Automatic renewal clauses. A REP may utilize an au-
tomatic renewal clause. Any contract renewed through the activation
of an automatic renewal clause shall be in effect for a maximum of 30
days and such clause may be repeatedly activated unless cancelled by
the customer or the REP materially changes the terms of service.

(e) Electricity Facts label.

(1) Pricing disclosures. Pricing information disclosed by a
REP in an Electricity Facts label shall include:

(A) For the total cost of electric services, exclusive of
applicable taxes:

(i) If the billing is based on rates that will not vary
by season or time of day, the total average price for electric service
reflecting all recurring charges, including generation, transmission and
distribution, and other flat rate charges expressed as cents per kilowatt
hour rounded to the nearest one-tenth of one cent for each usage level
as follows:

(I) The average price for residential customers
shall be shown for 500, 1,000 and 1,500 kilowatt hours per month; and

(II) The average price for small commercial cus-
tomers shall be shown for 1,500, 2,500 and 3,500 kilowatt hours per
month;

(ii) If the billing is based on rates that vary by sea-
son or time of day, the average price for electric service, reflecting all
recurring charges and based on the applicable load profile approved by
the commission, expressed as cents per kilowatt hour rounded to the
nearest one-tenth of one cent for each usage level as follows:

(I) The average price for residential customers
shall be shown for 500, 1,000 and 1,500 kilowatt hours per month; and

(II) The average price for small commercial cus-
tomers shall be shown for 1,500, 2,500 and 3,500 kilowatt hours per
month;

(iii) If a competitive retailer combines the charges
for electric service with charges for any other product, the competitive
retailer shall:

(I) If the electric services are sold separately
from the other products, disclose the total price for electric service
separately from other products; and

(II) If the competitive retailer does not permit a
customer to purchase the electric service without purchasing the other
products, state the total charges for all products as the price of the total
electric service.

(B) If the pricing plan envisions prices that will vary ac-
cording to the season or time of day, the statement: "This price disclo-
sure is an example based on average usage patterns--your average price
for electric service will vary according to when you use electricity. See
the terms of service document for actual prices."

(C) If the pricing plan envisions prices that will vary
during the term of the contract because of factors other than season and
time of day, the statement: "This price disclosure is an example based
on average contract prices--your average price for electric service will
vary according to your usage and (insert description of the basis for
and the frequency of price changes during the contract period). See the
terms of service document for actual prices."
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(D) If the price of electric service will not vary, the
phrase "fixed price" and the length of time for which the price will be
fixed; and

(E) If the price of electric service is based on the season
or time of day, the on-peak seasons or times and the associated rates.

(2) Contract terms disclosures. Specific contract terms that
shall be disclosed on the Electricity Facts label are:

(A) The minimum contract term, if any; and

(B) Early termination penalties, if any.

(3) Fuel mix disclosures. The Electricity Facts label shall
contain a table depicting, on a percentage basis, the fuel mix of the
electricity product supplied by the REP in Texas. The table shall also
contain a column depicting the statewide average fuel mix. The break-
down for both columns shall provide percentages of net system power
generated by the following categories of fuels: coal and lignite; natu-
ral gas; nuclear; renewable energy (comprising biomass power, hydro
power, solar power and wind power); and other sources. Fuel mix in-
formation shall be based on generation data for the most recent calendar
year.

(A) The percentage used shall be rounded to the nearest
whole number. Values less than 0.5% and greater than zero may be
shown as "<0.5%.

(B) Any source of electricity that is not used shall be
listed in the table and depicted as "0.0%".

(4) Air emissions and waste disclosures. The Electricity
Facts label shall contain a bar chart that depicts the amounts of carbon
dioxide, nitrogen oxide, sulfur dioxide and particulate emissions and
nuclear waste attributable to the aggregate known sources of electricity
identified in paragraph (3) of this subsection.

(A) Emission rates for carbon dioxide, nitrogen oxide,
sulfur dioxide and particulates shall be calculated in pounds per
1,000 kilowatt-hours (lbs/1,000 kWh), divided by the corresponding
statewide system average emission rates, and multiplied by 100 to
obtain indexed values.

(B) Rates for nuclear waste shall be calculated in
pounds of spent fuel per 1,000 kilowatt-hours, divided by the cor-
responding statewide system average rate, and multiplied by 100 to
obtain indexed values.

(C) The commission shall calculate the statewide sys-
tem average rates to be used in accordance with this subsection.

(5) Renewable energy claims. A REP may verify its sales
of renewable energy by requesting that the program administrator of
the renewable energy credits trading program established pursuant to
§25.173(d) of this title (relating to Goal for Renewable Energy) retire
a renewable energy credit for each megawatt-hour of renewable energy
sold to its customers.

(6) Format of Electricity Facts label. Each Electricity Fact
label shall be printed in type no smaller than ten points in size and shall
be formatted as shown below:
Figure: 16 TAC §25.475(e)(6)

(7) Distribution of Electricity Facts label. Beginning July
1, 2002, a REP shall distribute its Electricity Facts label to its customers
with its January and July billings (or as a separate mailing). Addition-
ally, a REP shall provide the commission with an electronic version
of each Electricity Facts label the REP distributes to customers. The
commission shall make each label available to the public in a non-pref-
erential manner over the Internet.

(f) Your Rights as a Customer disclosure. In addition to
the terms of service document required by this section, a REP shall
develop a separate disclosure statement for residential customers and
small commercial customers entitled "Your Rights as a Customer" that
summarizes the standard customer protections provided by the rules
in this subchapter.

(1) This disclosure shall initially be distributed at the same
time as the REP’s terms of service document and shall accurately re-
flect the REP’s terms of service.

(2) The REP shall distribute an update of this disclosure
once annually to its customers.

(3) Each REP’s Your Rights as a Customer disclosure shall
be subject to review and approval by the commission.

(4) The disclosure shall inform the customer of the follow-
ing :

(A) The REP’s complaint resolution policy pursuant to
§25.485 of this title (relating to Customer Access and Complaint Han-
dling);

(B) The customer’s right to have the meter tested pur-
suant to §25.124 of this title (relating to Meter Testing), or in accor-
dance with the tariffs of a municipally owned utility or an electric co-
operative, as applicable, and the customer’s right to be instructed by
the REP how to read the meter, if applicable;

(C) Disclosures concerning the customer’s ability to
dispute unauthorized charges on the customer’s bill as set forth in
§25.481 of this title (relating to Unauthorized Charges);

(D) Notice of any special services such as readers or
notices in Braille or TTY services for hearing impaired customers;

(E) Special actions or programs available to those cus-
tomers with physical disabilities, including customers who have a crit-
ical need for electric service to maintain life support systems;

(F) Non-English language requirements pursuant to
§25.473 of this title (relating to Non-English Language Requirements);

(G) Cancellation of terms of service without penalty;

(H) Slamming protections applicable under §25.474(n)
of this title (relating to Selection or Change of Retail Electric Provider);

(I) Termination of service protections pursuant to
§25.482 of this title (relating to Termination of Contract) and discon-
nection of service by the provider of last resort (POLR) pursuant to
§25.483 of this title (relating to Disconnection of Service);

(J) Availability of financial and energy assistance pro-
grams;

(K) Availability of a Do Not Call List pursuant to
§25.484 of this title (relating to Do Not Call List);

(L) Availability of discounts for qualified low income
customers;

(M) Payment arrangements and deferred payments pur-
suant to §25.480 of this title (relating to Bill Payment and Adjust-
ments);

(N) Procedures for reporting outages;

(O) Privacy rights regarding customer specific informa-
tion as defined by §25.472 of this title (relating to Privacy of Customer
Information);
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(P) Availability of POLR service and how to contact the
POLR, including the POLR’s toll-free telephone number; and

(Q) the steps necessary to have service restored or re-
connected after involuntary suspension or disconnection.

§25.477. Refusal of Electric Service.

(a) Acceptable reasons to refuse electric service. A retail elec-
tric provider (REP) may refuse to provide electric service to a customer
for one or more of the reasons specified in this subsection:

(1) Customer’s facilities inadequate. The customer’s in-
stallation or equipment is known to be hazardous or of such character
that satisfactory service cannot be given, or the customer’s facilities do
not comply with all applicable state and municipal regulations.

(2) Use of prohibited equipment or attachments. The cus-
tomer fails to comply with the transmission and distribution utility’s,
municipally owned utility’s, or electric cooperative’s tariff pertaining
to operation of nonstandard equipment or unauthorized attachments
that interfere with the service of others.

(3) Intent to deceive. The customer applies for service at
a location where another customer received, or continues to receive,
service and the other customer’s bill from the REP is unpaid at that lo-
cation, and the REP can reasonably demonstrate the change of account
holder and billing name is made to avoid or evade payment of an out-
standing bill owed to the REP.

(4) For indebtedness. The customer owes a bona fide debt
to the REP for the same kind of service as that being requested. An
affiliate REP or provider of last resort (POLR) shall offer the customer
an opportunity to pay the outstanding debt to receive service. In the
event a customer’s indebtedness is in dispute, the customer shall be
provided service upon paying a deposit pursuant to §25.478 of this title
(relating to Credit Requirements and Deposits).

(5) Failure to pay guarantee. A customer has acted as
a guarantor for another customer and failed to pay the guaranteed
amount, where such guarantee was made in writing and was a
condition of service.

(6) Refusal to comply with credit requirements. The cus-
tomer refuses to comply with the credit and deposit requirements set
forth in §25.478 of this title.

(7) Other acceptable reasons to refuse electric service. A
competitive retailer may refuse to provide electric service to a customer
for one or more of the reasons specified in paragraph (1)-(6) of this
subsection or for any other reason that is not otherwise discriminatory
pursuant to §25.471 of this title (relating to General Provisions of Cus-
tomer Protection Rules).

(b) Insufficient grounds for refusal to serve. The following are
not sufficient cause for refusal of service to a customer by a REP:

(1) delinquency in payment for electric service by a previ-
ous occupant of the premises to be served;

(2) failure to pay for any charge that is not related to the
provision of electric service, including a competitive energy service,
merchandise, or other services that are optional and are not included in
the electric service provided;

(3) failure to pay a bill that includes more than the allowed
six months of underbilling, unless the underbilling is the result of theft
of service;

(4) failure to pay the unpaid bill of another customer for
usage incurred at the same address, except where the REP has reason-
able and specific grounds to believe that the customer has applied for

service to avoid or evade payment of a bill issued to a current occupant
of the same address.

(c) Disclosure upon refusal of service.

(1) A REP that denies electric service to a customer shall
inform the customer of the reason for the denial. Upon the customer’s
request, this disclosure shall be furnished in writing to the customer.
This disclosure may be combined with any disclosures required by ap-
plicable federal or state law.

(2) This disclosure is not required when the REP notifies
the customer orally that the customer is not located in a geographic
area served by REP, does not have the type of usage characteristics that
is served by the REP, or is not part of a customer class served by the
REP.

(3) Specifically, the REP shall inform the customer:

(A) of the reasons for the refusal of service;

(B) that the customer may be eligible for service if the
customer remedies the reason(s) for refusal and complies with the
REP’s terms and conditions of service;

(C) that the REP cannot refuse service based on the pro-
hibited grounds set forth in §25.471(c) of this title;

(D) that a customer who is dissatisfied may file a com-
plaint with the commission pursuant to §25.485 of this title (relating to
Customer Access and Complaint Handling); and

(E) of the availability and existence of POLR service
and the toll-free telephone number to contact the POLR.

§25.478. Credit Requirements and Deposits.

(a) Credit requirements for permanent residential customers.
A retail electric provider (REP) may require residential customers to
establish and maintain satisfactory credit as a condition of providing
service pursuant to the requirements of this section.

(1) Establishment of credit shall not relieve any customer
from complying with the requirements for payment of bills by the due
date of the bill.

(2) The credit worthiness of spouses established during
shared service in the 12 months prior to their divorce will be equally
applied to both spouses for 12 months immediately after their divorce.

(3) A residential customer of an affiliate REP or provider
of last resort (POLR) can demonstrate satisfactory credit using any one
of the criteria listed in subparagraphs (A) through (D) of this paragraph.
A competitive retailer may establish other criteria by which a customer
can demonstrate satisfactory credit, so long as such criteria are not dis-
criminatory pursuant to §25.471(c) of this title (relating to General Pro-
visions of Customer Protection Rules).

(A) A residential customer may be deemed as having
established satisfactory credit if the customer:

(i) has been a customer of any REP or the electric
utility (prior to 2002) within the two years prior to the customer’s re-
quest for electric service;

(ii) is not delinquent in payment of any such electric
service account;

(iii) during the last 12 consecutive months of service
was not late in paying a bill more than once; and

(iv) did not have service disconnected for nonpay-
ment.

ADOPTED RULES January 5, 2001 26 TexReg 181



(B) A residential customer may be deemed as having
established satisfactory credit if the customer possesses a satisfactory
credit rating obtained through an accredited credit reporting agency.

(C) A residential customer may be deemed as having
established satisfactory credit if the customer is 65 years of age or older
and the customer’s account with the electric utility (prior to 2002) or
any other REP has not had a delinquent balance incurred within the last
two years for the same type of service applied for.

(D) A residential customer may be deemed as having
established satisfactory credit if the customer has been determined to
be a victim of family violence as defined in the Texas Family Code
§71.004, by a family violence center or by treating medical personnel.
This determination shall be evidenced by submission of a certification
letter developed by the Texas Council on Family Violence. The certifi-
cation letter may be submitted directly by use of a toll-free fax number
to the affiliate REP or POLR.

(E) Pursuant to PURA §39.107(g), a REP who requires
pre-payment by a metered residential customer as a condition of initiat-
ing service may not charge the customer an amount for electric service
that is higher than the price charged by the POLR in the applicable
transmission and distribution service territory.

(F) The REP may obtain payment history information
from the customer’s previous REP or from an accredited credit report-
ing agency. The REP shall obtain the customer’s authorization pur-
suant to §25.474 of this title (relating to Selection or Change of Retail
Electric Provider), prior to obtaining such information from the cus-
tomer’s prior REP. A REP shall maintain payment history information
for two years after electric service has been terminated to a customer in
order to be able to provide credit history information at the request of
the former customer. Additionally, a REP may utilize credit reporting
agencies to document customers with poor credit/payment histories.

(4) If satisfactory credit cannot be demonstrated by the res-
idential customer of an affiliate REP or POLR using these criteria, the
customer may be required to pay a deposit pursuant to subsections (c)
and (d) of this section.

(b) Credit requirements for non-residential customers. A
REP may establish nondiscriminatory criteria to evaluate the credit
requirements for non-residential customers and apply those criteria in
a nondiscriminatory manner. If satisfactory credit cannot be demon-
strated by the non-residential customer using the criteria established
by the REP, the customer may be required to pay a deposit. No such
deposit shall be required if the customer is a governmental entity.

(c) Initial deposits.

(1) An affiliate REP or POLR shall offer a residential cus-
tomer who is required to pay an initial deposit the option of providing
a written letter of guarantee pursuant to subsection (j) of this section,
instead of paying a cash deposit. The letter of guarantee may be con-
ditioned on the agreement of the guarantor to become or remain a cus-
tomer of the provider affiliate REP or POLR for the term during which
the guarantee is in effect. If the guarantor fails to become, or ceases to
be, a customer of the affiliate REP or POLR, the provider affiliate REP
or POLR may require the customer who was obligated to pay the initial
deposit to pay such deposit as a condition of continuing the contract for
service.

(2) An affiliate REP or POLR shall not require an initial
deposit from an existing customer unless the customer was late paying
a bill more than once during the last 12 months of service or had ser-
vice terminated or disconnected for nonpayment. The customer may
be required to pay this initial deposit within ten days after issuance of

a written termination notice (or, in the case of the POLR, a notice of
disconnection of service) that requests such deposit. Instead of an ini-
tial deposit, the customer may pay the total amount due on the current
bill by the due date of the bill, provided the customer has not exercised
this option in the previous 12 months.

(3) A competitive retailer that collects deposits from cus-
tomers shall do so pursuant to subsections (f)-(i), (k), and (m) of this
section.

(d) Additional deposits by existing customers.

(1) During the first 12 months of a residential customer’s
service, an affiliate REP or POLR may request an additional deposit if:

(A) the average of the customer’s actual billings for the
last 12 months are at least twice the amount of the original estimated
annual billings; and

(B) a termination notice has been issued (or, in the case
of the POLR, a notice of disconnection of service) for the account
within the previous 12 months.

(2) A customer shall pay an additional deposit within ten
days after the affiliate REP has issued a termination of service notice
(or, in the case of the POLR, a notice of disconnection of service) and
requested the additional deposit.

(3) Instead of an additional deposit, a residential customer
may pay the total amount due on the current bill by the due date of the
bill, provided the customer has not exercised this option in the previous
12 months.

(4) An affiliate REP may terminate service (or in the case
of the POLR, disconnect service) if the additional deposit is not paid
within ten days of the request, provided a written termination or dis-
connection notice has been issued to the customer. A termination or
disconnection notice may be issued concurrently with either the writ-
ten request for the additional deposit or current usage payment. An
affiliate REP may initiate a "drop" request to the registration agent if
the customer does not pay the additional deposit demanded by the af-
filiate REP as a condition of continuing service. However, the affiliate
REP is not required to request an additional deposit as a condition of
continuing service unless such a requirement is contained within the
REP’s terms of service document.

(e) Deposits for temporary or seasonal service and for week-
end residences. A REP may require a deposit sufficient to reasonably
protect it against the assumed risk for temporary or seasonal service or
weekend residences, as long as the policy is applied in a uniform and
nondiscriminatory manner. These deposits shall be returned according
to guidelines set out in subsection (k) of this section.

(f) Amount of deposit.

(1) The total of all deposits, initial and additional, required
by a REP, other than the POLR, from any residential customer shall not
exceed an amount equivalent to the greater of either:

(A) the sum of the estimated billings for the next two
months; or

(B) one-sixth of the estimated annual billing.

(2) For the purpose of calculating the amount of the de-
posit, the estimated billings shall include only charges for electric ser-
vice that are disclosed in the REP’s terms of service document provided
to the customer.

(3) The POLR shall not collect a total deposit that exceeds
an amount equivalent to one-sixth of the estimated annual billing.
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(g) Interest on deposits. A REP that requires a deposit pur-
suant to this section shall pay interest on that deposit at an annual rate
at least equal to that set by the commission on December 1 of the pre-
ceding year, pursuant to Texas Utilities Code §183.003 (relating to Rate
of Interest). If a deposit is refunded within 30 days of the date of de-
posit, no interest payment is required. If the REP keeps the deposit
more than 30 days, payment of interest shall be made retroactive to the
date of deposit.

(1) Payment of the interest to the customer shall be made
annually, if requested by the customer, or at the time the deposit is
returned or credited to the customer’s account.

(2) The deposit shall cease to draw interest on the date it is
returned or credited to the customer’s account.

(h) Notification to customers. When a REP requires a cus-
tomer to pay a deposit, the REP shall provide the customer written in-
formation about the provider’s deposit policy, the customer’s right to
post a guarantee in lieu of a cash deposit, how a customer may be re-
funded a deposit, and the circumstances under which a provider may
increase a deposit. These disclosures shall be included either in the
Your Rights as a Customer disclosure or the REP’s terms of service
document.

(i) Records of deposits.

(1) A REP that collects a deposit shall keep records to
show:

(A) the name and address of each depositor;

(B) the amount and date of the deposit; and

(C) each transaction concerning the deposit.

(2) The REP that collects a deposit shall, upon the request
of the customer, issue a receipt of deposit to each customer paying a
deposit and shall provide means for a depositor to establish a claim if
the receipt is lost.

(3) The REP shall maintain a record of each unclaimed de-
posit for at least four years.

(4) The REP shall make a reasonable effort to return un-
claimed deposits.

(j) Guarantees of residential customer accounts. A guarantee
agreement in lieu of a cash deposit issued by any REP, if applicable,
shall conform to these minimum requirements:

(1) A guarantee agreement between a REP and a guarantor
shall be in writing and shall be for no more than the amount of deposit
the provider would require on the customer’s account pursuant to sub-
section (f) of this section. The amount of the guarantee shall be clearly
indicated in the signed agreement. The REP may require, as a condi-
tion of the continuation of the guarantee agreement, that the guarantor
remain a customer of the REP during the term of the guarantee agree-
ment.

(2) The guarantee shall be voided and returned to the guar-
antor according to the provisions of subsection (k) of this section.

(3) Upon default by a residential customer, the guarantor of
that customer’s account shall be responsible for the unpaid balance of
the account only up to the amount agreed to in the written agreement.

(4) If the guarantor ceases to be a customer of the REP, the
provider may treat the guarantee agreement as in default and demand
the amount of the cash deposit from the residential customer as a con-
dition of continuing service.

(5) The REP shall provide written notification to the guar-
antor of the customer’s default, the amount owed by the guarantor, and
the due date for the amount owed.

(A) The REP shall allow the guarantor 16 days from the
date of notification to pay the amount owed on the defaulted account.
If the sixteenth day falls on a holiday or weekend, the due date shall be
the next business day.

(B) The REP may transfer the amount owed on the de-
faulted account to the guarantor’s own electric service bill provided the
guaranteed amount owed is identified separately on the bill as required
by §25.479 of this title (relating to Issuance and Format of Bills).

(6) The REP may initiate termination of service (or discon-
nection of service for the POLR) to the guarantor for nonpayment of the
guaranteed amount only if the termination or service (or, where applica-
ble, the disconnection of service) was disclosed in the terms of service
document, and only after proper notice as described by paragraph (5)
of this subsection and §25.482 of this title (relating to Termination of
Contract) or §25.483 of this title (relating to Disconnection of Service).

(k) Refunding deposits and voiding letters of guarantee.

(1) Retention period for deposits and letters of guarantee.

(A) A deposit held by a POLR shall be refunded when
the customer has paid POLR bills for service for 12 consecutive res-
idential billings or for 24 consecutive non-residential billings without
having service disconnected for nonpayment of a bill and without hav-
ing more than two occasions in which a bill was delinquent.

(B) A REP, other than the POLR, may keep a deposit
for the entire time a customer receives electric service from the REP.

(C) Upon termination of a customer’s electric service,
a REP shall either transfer the deposit plus accrued interest to the cus-
tomer’s new REP or promptly refund the deposit plus accrued inter-
est to the customer, at the customer’s direction. The REP may sub-
tract from the amount refunded any amounts still owed by the customer
to the REP. If the REP obtained a guarantee, such guarantee shall be
voided and returned to the guarantor. Alternatively, the REP may pro-
vide the guarantor with written documentation that the contract has
been voided. If the customer does not meet these refund criteria, the
deposit and interest or the letter of guarantee may be retained.

(2) If a customer’s service is not connected, or is termi-
nated or disconnected, the REP shall promptly void and return to the
guarantor all letters of guarantee on the account or provide written doc-
umentation that the contract has been voided, or refund the customer’s
deposit plus accrued interest on the balance, if any, in excess of the un-
paid bills for service furnished. Similarly, if the guarantor’s service is
not connected, or is terminated or disconnected, the REP shall promptly
void and return to the guarantor all letters of guarantee or provide writ-
ten documentation that the guarantees have been voided. This provi-
sion does not apply when the customer or guarantor moves or changes
the address where service is provided, as long as the customer or guar-
antor remains a customer of the REP.

(l) Re-establishment of credit. Every customer who previously
has been a customer of the REP and whose service has been terminated
or disconnected for nonpayment of bills or theft of service by that cus-
tomer (meter tampering or bypassing of meter) may be required, be-
fore service is reinstated, to pay all amounts due to the REP or execute
a deferred payment agreement, if offered, and reestablish credit. Upon
request, the REP shall reasonably demonstrate the amount of electric
service received, but not paid for, and the reasonableness of any charges
for the unpaid service, and any other charges required to be paid as a
condition of electric service restoration to such premise.
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(m) Upon sale or transfer of company. Upon the sale or trans-
fer of a REP or the designation of an alternative POLR for the cus-
tomer’s electric service, the seller or transferee shall provide the legal
successor to the original provider all deposit records, provided that the
deposits were not returned to the customers and the legal successor ac-
cepts transfer of such deposits.

§25.479. Issuance and Format of Bills.

(a) Application. This section applies to a retail electric
provider (REP) that is responsible for issuing electric service bills to
retail customers, unless the REP is issuing a consolidated bill (both
energy services and transmission and distribution services) on behalf
of an electric cooperative or municipally owned utility. This section
does not apply to a municipally owned utility or electric cooperative
issuing bills to its customers in its own service territory.

(b) Frequency and delivery of bills.

(1) Until January 1, 2004, a REP shall issue a bill monthly
to each customer, unless service is provided for a period of less than
one month. Beginning January 1, 2004, a REP may issue a bill less
frequently than monthly if both the customer and the REP agree to such
an arrangement.

(2) Bills shall be issued as promptly as practicable after
reading meters or obtaining the meter usage and other billing deter-
minants from the transmission and distribution utility, the municipally
owned utility or the electric cooperative.

(3) Bills shall be issued to residential customers in writing
and delivered via the United States Postal Service (U.S. mail). REPs
may provide bills to a customer electronically if both the customer and
the REP agree to such an arrangement. An affiliate REP or a provider of
last resort shall not require a customer to agree to such an arrangement
as a condition of receiving electric service.

(4) In no event shall a REP charge a customer a fee for
receiving a bill.

(c) Bill content.

(1) Each customer’s bill shall include the following infor-
mation:

(A) The certified name and address of the REP and the
number of the license issued to the REP by the commission;

(B) A toll-free telephone number, in bold-face type, that
the customer can call during specified hours for inquiries and to make
complaints about the bill;

(C) A toll-free telephone number that the customer may
call 24 hours a day, seven days a week, to report power outages and
concerns about the safety of the electric power system;

(D) The service address, electric service identifier
(ESI), and account number of the customer;

(E) The service period for which the bill is rendered;

(F) The date on which the bill was issued;

(G) The payment due date of the bill and, if different,
the date by which payment from the customer must be received by the
REP to avoid a late charge or other collection action;

(H) The current charges for electric service as disclosed
in the customer’s terms of service document, exclusive of applicable
taxes, and a separate calculation of the average unit price of the cur-
rent charge for electric service for the current billing period, labeled,
"The average price you paid for electric service this month." This cal-
culation shall reflect all fixed and variable recurring charges, but not

include any nonrecurring charges or credits, which is expressed as a
cents per kilowatt-hour rounded to the nearest one-tenth of one cent. If
the customer is on a level or average payment plan, the level or average
payment should be clearly shown in addition to the usage-based rate;

(I) The identification and itemization of recurring
charges other than for electric service as disclosed in the customer’s
terms of service document;

(J) The itemization and amount included in the amount
due for any other non-recurring charge, including late fees, returned
check fees, restoration of service fees, or other fees disclosed in the
REP’s terms of service document provided to the customer;

(K) The total current charges, balances from the preced-
ing bill, payments made by the customer since the preceding bill, the
total amount due and a checkbox for the customer to voluntarily donate
money to the bill payment assistance program;

(L) The beginning and ending meter readings; the kind
and number of units measured, whether the bill was issued based on es-
timated usage, and any conversions from meter reading units to billing
units, or any other calculations to determine billing units from record-
ing or other devices, or any other factors used in determining the bill,
unless the customer is provided conversion charts;

(M) Any amount owed under a written guarantee con-
tract provided the guarantor was previously notified in writing by the
REP as required by §25.478 of this title (relating to Credit Require-
ments and Deposits);

(N) A conspicuous notice of any services or products
being provided to the customer that have been added since the previous
bill;

(O) Notification of any changes in the customer’s rates
or charges due to the operation of a variable rate feature previously
disclosed by the REP in the customer’s terms of service document;

(P) The notice required by §25.481(d) of this title (re-
lating to Unauthorized Charges); and

(Q) If the REP has presented its electric service charges
in an unbundled fashion, it shall use the following terms as defined by
the commission: "transmission and distribution service"; "generation
service"; "System Benefit Fund"; and, where applicable, "transition
charge," and "nuclear decommissioning fee."

(2) If the REP bundles its electric service charges, the REP
shall provide an itemization to the customer upon the customer’s re-
quest.

(3) In no event may a customer’s electric bill contain
charges from a service provider other than the customer’s designated
REP.

(d) Public service notices. A REP shall, as required by the
commission, provide brief public service notices to its customers. The
REP shall provide these public service notices to its customers on its
billing statements, as an insert in its billing statement, or by electronic
communication, as required by the commission.

(e) Estimated bills. If a REP is unable to issue a bill based on
actual meter reading due to the failure of the transmission and distribu-
tion utility, municipally owned utility or electric cooperative to obtain
or transmit a meter reading to the REP on a timely basis, the REP may
issue a bill based on an estimated reading and inform the customer of
the reason for the issuance of the estimated bill.

(f) Record retention. A REP shall maintain monthly billing
and payment records for each account for at least 24 months after the
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date the bill is mailed. The billing records shall contain sufficient data
to reconstruct a customer’s billing for a given period. A copy of a
customer’s billing records may be obtained by that customer on request,
and may be obtained once per year, at no charge.

(g) Transfer of delinquent balances or credits. If the customer
has an outstanding balance or credit owed to the customer’s current
REP that is due from a previous account in the same customer class,
then the customer’s current REP may transfer that balance to the cus-
tomer’s current account. The delinquent balance and specific account
or address shall be identified as such on the bill. There shall be no
balance transfers between REPs, other than transfer of a deposit, as
specified in §25.478(k)(1)(C) of this title.

§25.480. Bill Payment and Adjustments.

(a) Application. This section applies to a retail electric
provider (REP) that is responsible for issuing electric service bills to
retail customers, unless the REP is issuing a consolidated bill (both
energy services and transmission and distribution services) on behalf
of an electric cooperative or municipally owned utility. This section
does not apply to a municipally owned utility or electric cooperative
issuing bills to its customers in its own service territory.

(b) Bill due date. A REP shall state a payment due date on the
bill which shall not be less than 16 days after issuance. The issuance
date is the issuance date on the bill or, if there is no issuance date on the
bill, the postmark date on the envelope. A payment for electric service
is delinquent if not received by the REP or at the REP’s authorized pay-
ment agency by the close of business on the due date. If the sixteenth
day falls on a holiday or weekend, then the due date shall be the next
business day after the sixteenth day.

(c) Penalty on delinquent bills for electric service. A one-time
penalty not to exceed 5.0% may be charged on a delinquent bill for
electric service. No such penalty shall apply to residential or small
commercial customers served by the provider of last resort (POLR),
or to customers receiving a low-income discount pursuant to the Pub-
lic Utility Regulatory Act (PURA) §39.903(h). The 5.0% penalty on
delinquent bills may not be applied to any balance to which the penalty
has already been applied. A bill issued to a state agency, as defined in
the Government Code, Chapter 2251, shall be due and bear interest if
overdue as provided in Chapter 2251.

(d) Overbilling. If charges are found to be higher than autho-
rized in the REP’s terms and conditions for service, then the customer’s
bill shall be corrected.

(1) The correction shall be made for the entire period of the
overbilling.

(2) If the REP corrects the overbilling within three billing
cycles of the error, it need not pay interest on the amount of the correc-
tion.

(3) If the REP does not correct the overcharge within three
billing cycles of the error, it shall pay interest on the amount of the
overcharge at the rate set by the commission.

(A) Interest on overcharges that are not adjusted by the
REP within three billing cycles of the bill in error shall accrue from the
date of payment or from the issuance date of the erroneous bill.

(B) All interest shall be compounded monthly based on
the approved annual rate.

(C) Interest shall not apply to leveling plans or esti-
mated billings.

(e) Underbilling. If charges are found to be lower than autho-
rized by the REP’s terms and conditions of service, or if the REP fails

to bill the customer for service, then the customer’s bill may be cor-
rected.

(1) The REP may backbill the customer for the amount that
was underbilled. The backbilling shall not include charges that extend
more than six months from the date the error was discovered unless the
underbilling is a result of theft of service by the customer.

(2) The REP may terminate service, or the POLR may dis-
connect service, if the customer fails to pay the additional charges
within a reasonable time.

(3) If the underbilling is $50 or more, the REP shall offer
the customer a deferred payment plan option for the same length of
time as that of the underbilling. A deferred payment plan need not be
offered to a customer whose underpayment is due to theft of service.

(4) The REP shall not charge interest on underbilled
amounts unless such amounts are found to be the result of theft of
service (meter tampering, bypass, or diversion) by the customer, as
defined in §25.126 of this title (relating to Meter Tampering). Interest
on underbilled amounts shall be compounded monthly at the annual
rate. Interest shall accrue from the day the customer is found to have
first stolen the service.

(f) Disputed bills. If there is a dispute between a customer
and a provider about the REP’s bill for any service billed on the retail
electric bill, the REP shall promptly investigate and report the results to
the customer. The provider shall inform the customer of the complaint
procedures of the commission pursuant to §25.485 of this title (relating
to Customer Access and Complaint Handling).

(g) Alternate payment programs or payment assistance.

(1) Notice required. When a customer contacts a REP and
indicates inability to pay a bill or a need for assistance with the bill
payment, the REP shall inform the customer of all alternative payment
and payment assistance programs that are offered by or available from
the REP, such as bill payment assistance, deferred payment plans, dis-
connection moratoriums for the ill, or low-income energy assistance
programs, as applicable, and of the eligibility requirements and proce-
dure for applying for each.

(2) Bill payment assistance programs.

(A) Each REP shall implement a bill payment assis-
tance program for residential customers. At a minimum, such a pro-
gram shall solicit voluntary donations from customers by a check-off
box on the retail electric bill.

(B) Each REP shall provide an annual report to the com-
mission summarizing:

(i) the total amount of customer donations;

(ii) the amount of money set aside for bill payment
assistance;

(iii) the assistance agency or agencies selected to
disburse funds to customers; and

(iv) the amount of money provided to each assis-
tance agency to disburse funds to customers.

(C) An assistance agency selected by a REP to disburse
bill payment assistance funds shall not discriminate in the distribution
of such funds to customers based on the customer’s race, creed, color,
national origin, ancestry, sex, marital status, lawful source of income,
disability, familial status, location of customer in an economically dis-
tressed geographic area, or qualification for low-income or energy ef-
ficiency services.
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(h) Level and average payment plans. A REP shall offer a level
or average payment plan to its customers. A REP shall not limit partic-
ipation to only credit-worthy customers. A REP may collect under-re-
covered costs from a customer annually, or upon termination of service
to the customer. A REP shall refund any over-recovered amounts to
customers annually, or upon termination of service to the customer.
Additionally, a REP may initiate its normal collection activity if a cus-
tomer fails to make a timely payment according to such a plan. All
details concerning a levelized or average payment program shall be dis-
closed in the customer’s terms of service document.

(i) Payment arrangements. A payment arrangement is any
agreement between the REP and a customer that allows a customer to
pay the outstanding bill after its due date, but before the due date of
the next bill. If the REP issued a termination notice (or in the case of
the POLR, a disconnection notice) before the payment arrangement
was made, that termination or disconnection should be suspended
until after the due date for the payment arrangement. If a customer
does not fulfill the terms of the payment arrangement, service may be
terminated (or disconnected in the case of the POLR) after the later of
the due date for the payment arrangement or the termination or dis-
connection date indicated in the notice, without issuing an additional
disconnection notice. A REP may switch terminated customers to the
POLR by notifying the registration agent.

(j) Deferred payment plans. A deferred payment plan is an
arrangement between the REP and a customer that allows a customer to
pay an outstanding bill in installments that extend beyond the due date
of the next bill. A deferred payment plan may be established in person
or by telephone, but all deferred payment plans shall be confirmed in
writing by the REP.

(1) A REP may offer a deferred payment plan to any resi-
dential customer who has expressed an inability to pay his or her bill.

(2) A REP shall offer a deferred payment plan to a customer
who has been underbilled, as described subsection (e) of this section,
or to customers who qualify for such plans pursuant to §25.482(f) of
this title (relating to Termination of Contract) or §25.483(i) of this title
(relating to Disconnection of Service).

(3) An affiliate REP or POLR shall offer such plans unless
the customer:

(A) has been issued more than two termination or dis-
connection notices during the preceding 12 months; or

(B) has received service from the affiliate REP or POLR
for less than three months, and the customer lacks:

(i) sufficient credit; or

(ii) a satisfactory history of payment for electric ser-
vice from a previous REP (or its predecessor electric utility).

(4) Any deferred payment plans offered by a REP shall be
implemented in a non-discriminatory manner, according to the provi-
sions of this subsection.

(5) Every deferred payment plan offered by a REP shall
provide that the delinquent amount be paid in equal installments over
at least three billing cycles.

(6) A copy of the deferred payment plan shall be provided
to the customer and:

(A) shall include a statement, in type no smaller than 14
point size, that states "If you are not satisfied with this agreement, or
if the agreement was made by telephone and you feel this does not re-
flect your understanding of that agreement, contact your retail electric

provider." In addition, where the customer and the REP’s representa-
tive or agent meet in person, the representative shall read the preceding
statement to the customer. The REP shall provide information to the
customer in English or Spanish as necessary to make the preceding re-
quired statement understandable to the customer;

(B) may include a 5.0% penalty for late payment but
shall not include a finance charge;

(C) shall state the length of time covered by the plan;

(D) shall state the total amount to be paid under the
plan;

(E) shall state the specific amount of each installment;

(F) shall allow for the termination or disconnection of
service (as appropriate) if the customer does not fulfill the terms of the
deferred payment plan, and shall state the terms for disconnection or
termination of service;

(G) shall not refuse a customer participation in such a
program on any basis set forth in §25.471(b)(5) of this title (relating to
General Provisions of Customer Protection Rules); and

(H) shall allow either the customer or the REP to initi-
ate a renegotiation of the deferred payment plan if the customer’s eco-
nomic or financial circumstances change substantially during the time
of the deferred payment plan.

(7) A REP may pursue termination of service (or discon-
nection of service in the case of the POLR) when a customer does not
meet the terms of a deferred payment plan. However, service shall not
be terminated or disconnected until appropriate notice has been issued
pursuant to §25.483 of this title for the POLR or §25.482 of this title
for other REPs to the customer indicating that the customer has not met
the terms of the plan. The REP may renegotiate the deferred payment
plan agreement prior to disconnection. If the customer does not fulfill
the terms of the plan, and the customer was previously provided a dis-
connection notice or termination notice for the outstanding amount, no
additional disconnection or termination notice shall be required.

(k) Allocation of partial payments. A REP shall allocate a par-
tial payment by the customer first to the oldest balance due for electric
service, followed by the current amount due for electric service. When
there is no longer a balance for electric service, payment may be ap-
plied to other non-electric services billed by the REP. A contract for
electric service cannot be terminated for non-payment of non-electric
services.

§25.481. Unauthorized Charges.

(a) After a customer has enrolled or switched to a retail electric
provider (REP), pursuant to §25.474 of this title (relating to Selection
or Change of Retail Electric Provider), any subsequent services offered
by the REP that will be billed on the customer’s electric bill shall be
authorized by the customer consistent with this section. A REP may
obtain authorization for an additional product or service to appear on
the bill for existing customers by using any of the methods set forth in
§25.474 of this title.

(b) Requirements for billing charges. A REP shall meet all of
the following requirements before including any charges on the cus-
tomer’s electric bill:

(1) Inform the customer. The REP has thoroughly in-
formed the customer of the product or service being offered, including
all associated charges, and has explicitly informed the customer that
the associated charges for the product or service will appear on the
customer’s electric bill.
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(2) Obtain customer consent. The customer has clearly and
explicitly consented to obtaining the product or service offered and to
have the associated charges appear on the customer’s electric bill. The
consent shall be authorized and verified by the REP in accordance with
§25.474(f) of this title. A record of the consent, including verification,
shall be maintained by the REP for at least 24 months, beginning im-
mediately after the consent and verification are obtained.

(3) Provide contact information. The REP has provided the
customer with a toll-free telephone number the customer may call and
an address to which the customer may write to resolve any billing dis-
pute and to answer questions.

(c) Responsibilities for unauthorized charges.

(1) If a customer’s electric bill is charged for any product or
service without proper customer consent and verification of authoriza-
tion in compliance with this section, the REP that billed the customer,
when it learns or is notified that any charge that has not been autho-
rized, shall promptly, but not later than 45 days thereafter:

(A) cease charging the customer for the unauthorized
product or service;

(B) remove the unauthorized charge from the cus-
tomer’s bill;

(C) refund or credit to the customer all money that has
been paid by the customer for any unauthorized charge, and if any unau-
thorized charge that has been paid is not refunded or credited within
three billing cycles, pay interest at an annual rate established by the
commission pursuant to §25.478(g) of this title (relating to Credit Re-
quirements and Deposits) on the amount of any unauthorized charge
until it is refunded or credited; and

(D) on the customer’s request, provide the customer
with all billing records under its control related to any unauthorized
charge within 15 business days after the date of the removal from the
customer’s electric bill.

(2) A REP shall not:

(A) seek to terminate or disconnect electric service to
any customer for nonpayment of an unauthorized charge;

(B) file an unfavorable credit report against a customer
who has not paid charges that the customer has alleged were unau-
thorized unless the dispute regarding the unauthorized charges is ulti-
mately resolved against the customer. The customer shall remain ob-
ligated to pay any charges that are not in dispute, and this paragraph
does not apply to those undisputed charges; or

(C) re-bill the customer for any unauthorized charge.

(3) A REP, other than a municipally owned utility or an
electric cooperative, shall maintain for at least 24 months a record of
every customer who has experienced any unauthorized charge for a
product or service on the customer’s electric bill and has notified the
REP of the unauthorized charge. The record shall contain for each
unauthorized charge:

(A) the date each customer requested that the REP re-
move the unauthorized charge from the customer’s electric bill;

(B) the date the unauthorized charge was removed from
the customer’s electric bill; and

(C) the date the customer was refunded or credited any
money that the customer paid for the unauthorized charges.

(d) Notice to customers. Any bill sent to a customer from a
REP shall include a statement, prominently located on the bill, that

if the customer believes the bill includes unauthorized charges, the
customer may contact the REP to dispute such charges and may file
a complaint with the Public Utility Commission of Texas, P.O. Box
13326, Austin, Texas 78711-3326, (512) 936-7120 or toll-free in Texas
at (888) 782-8477. Hearing and speech-impaired individuals with text
telephones (TTY) may contact the commission at (512) 936-7136.

(e) Compliance and enforcement.

(1) Records of customer authorizations. A REP shall pro-
vide proof of the customer’s authorization and verification to the cus-
tomer and/or the commission upon request.

(2) Records of unauthorized charges. A REP shall pro-
vide a copy of records maintained under the requirements of subsection
(c)(3) of this section to the commission upon request.

§25.482. Termination of Contract.
(a) Termination policy. A retail electric provider (REP) may

terminate its contract with a customer for nonpayment of electric ser-
vice charges and, if no other REP extends service to that customer,
service shall be offered by the provider of last resort (POLR). If a cus-
tomer makes payment or satisfactory payment arrangements prior to
the termination date, a REP shall continue serving the customer un-
der the existing terms and conditions that were in effect prior to the
issuance of a termination notice. If a REP chooses to terminate its con-
tract with a customer, it shall follow the procedures in this section, or
modify them in ways that are more generous to the customer in terms of
the cause for termination, the timing of the termination notice, and the
period between notice and termination. Nothing in this section shall be
interpreted to require a REP to terminate its contract with a customer.

(b) Termination prohibited. A REP may not terminate its con-
tract with a customer for any of the following reasons:

(1) delinquency in payment for electric service by a previ-
ous occupant of the premises if that occupant is not of the same house-
hold;

(2) failure to pay for any charge that is not related to electric
service;

(3) failure to pay for a different type or class of electric
utility service unless charges for such service were included on that
account’s bill at the time service was initiated;

(4) failure to pay charges arising from an underbilling, ex-
cept theft of service, more than six months prior to the current billing;

(5) failure to pay disputed charges until a determination as
to the accuracy of the charges has been made by the REP or the com-
mission, and the customer has been notified of this determination;

(6) failure to pay charges arising from an underbilling due
to any faulty metering, unless the meter has been tampered with or
unless such underbilling charges are due under §25.126 of this title
(relating to Meter Tampering); or

(7) failure to pay an estimated bill other than a bill rendered
pursuant to an approved meter-reading plan, unless the transmission
and distribution utility is unable to read the meter due to circumstances
beyond its control.

(c) Termination on holidays or weekends. Unless requested by
the customer, a REP shall not terminate a contract for electric service
on holidays or weekends.

(d) Termination due to abandonment by the REP. A REP shall
not abandon a customer or a service area without advance written no-
tice to its customers and the commission and approval from the com-
mission. In the event a provider terminates a customer’s contract due
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to abandonment, that provider shall not collect or attempt to collect
penalties from that customer.

(e) Termination of energy assistance clients. A REP shall not
terminate a contract for service to a delinquent residential customer for
a billing period in which the provider receives a pledge, letter of intent,
purchase order, or other notification that an energy assistance provider
is forwarding sufficient payment to continue service.

(f) Extreme weather. A REP shall not seek to terminate a resi-
dential customer’s contract for electric service due to non-payment dur-
ing an extreme weather emergency. A REP and shall offer residential
customers a deferred payment plan that complies with the requirements
of §25.480 of this title (relating to Bill Payment and Adjustments) for
bills that become due during the weather emergency. The term "ex-
treme weather emergency" means the weather conditions described in
§25.483 of this title (relating to Disconnection of Service).

(g) Termination notices. Except as provided in §25.475 of this
title (relating to Information Disclosures to Residential and Small Com-
mercial Customers) a REP may issue a notice of termination of con-
tract. Any termination notice shall:

(1) not be issued before the first day after the bill is due,
to enable the REP to determine whether the payment was received by
the due date. Payment of the delinquent bill at the REP’s authorized
payment agency is considered payment to the REP.

(2) be a separate mailing or hand delivered with a stated
date of termination with the words "termination notice" or similar lan-
guage prominently displayed. A REP may send an additional notice by
email or facsimile.

(3) have a termination date that is not a holiday or weekend
day and that is not less than ten days after the notice is issued.

(h) Contents of termination notice. Any termination notice
shall include the following information:

(1) The reason for the termination of the contract;

(2) The actions, if any, that the customer may take to avoid
the termination of the contract;

(3) If the customer is in default, the amount of all fees or
charges which will be assessed against the customer as a result of the
default under the contract, if any, as set forth in the REP’s terms of
service document provided to the customer;

(4) The amount overdue, if applicable;

(5) A toll-free telephone number that the customer can use
to contact the REP to discuss the notice of termination or to file a com-
plaint with the REP, and the following statement: "If you are not sat-
isfied with our response to your inquiry or complaint, you may file
a complaint by calling or writing the Public Utility Commission of
Texas, P.O. Box 13326, Austin, Texas, 78711-3326; Telephone: (512)
936-7120 or toll-free in Texas at (888) 782-8477. Hearing and speech
impaired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136."

(6) A statement that informs the customer of the right to
obtain services from another licensed REP or a POLR, and that infor-
mation about other REPs or the POLR can be obtained from the com-
mission and the POLR. Customers that do not exercise their right to
choose another REP shall have their electric service transferred to the
POLR, in accordance with the applicable rules or protocols, and may be
required to pay a deposit, or prepay, to receive ongoing electric service.
The REP shall not state or imply that nonpayment by the customer will
result in physical disconnection of electricity or affect the customer’s
ability to obtain electric service from another REP or the POLR.

(7) If a deposit is being held by the REP on behalf of the
customer, a statement that the deposit will applied against the final bill
(if applicable) and the remaining deposit with be either returned to the
customer or transferred to the new REP, at the customer’s designation.

(8) The availability of deferred payment or other billing ar-
rangements, if any, from the REP, and the availability of any state or
federal energy assistance programs and information on how to get fur-
ther information about those programs.

(9) A description of the activities that the REP will use to
collect payment, including the use of debt collection agencies, small
claims court and other legal remedies allowed by law, if the customer
does not pay or make acceptable payment arrangements with the REP.

(i) Notification of the registration agent. After the expiration
of the notice period in subsection (g) of this section, a REP shall notify
the registration agent of a switch request in a manner established by
the registration agent so that the customer will receive service from the
POLR, unless the customer selects another REP prior to the effective
date of the switch.

(j) Customer’s right to terminate a contract without penalty.
As disclosed in the customer’s terms of service document, a customer
may terminate a contract without penalty in the event:

(1) The customer moves to another premises;

(2) Market conditions change and the contract allows the
REP to terminate the contract without penalty in response to changing
market conditions; or

(3) A REP notifies the customer of a material change in the
terms and conditions of their service agreement.

§25.483. Disconnection of Service.

(a) Disconnection and Reconnection policy. Only a transmis-
sion and distribution utility, municipally owned utility, or electric coop-
erative shall perform physical disconnections and reconnections. Un-
less otherwise stated, it is the responsibility of a retail electric provider
(REP) to request such action from the appropriate transmission and
distribution utility, municipally owned utility, or electric cooperative
in accordance with that entity’s relevant tariffs and in compliance with
the requirements of this section. If a REP chooses to have a customer’s
electric service disconnected, it shall follow the procedures in this sec-
tion or procedures that are more generous to the customer in terms of
the cause for disconnection, the timing of the disconnection notice, and
the period between notice and disconnection. Nothing in this section
shall be interpreted to require a REP to disconnect a customer.

(b) Disconnection with notice. A provider of last resort
(POLR) may authorize the disconnection of a customer’s electric
service after proper notice and not before the first day after the
termination date in the notice for any of the following reasons:

(1) failure to pay a bill owed to the POLR or to make de-
ferred payment arrangements by the date of disconnection stated on the
disconnection notice;

(2) failure to comply with the terms of a deferred payment
agreement made with the POLR;

(3) violation of the POLR’s terms and conditions on using
service in a manner that interferes with the service of others or the oper-
ation of nonstandard equipment, if a reasonable attempt has been made
to notify the customer and the customer is provided with a reasonable
opportunity to remedy the situation;

(4) failure to pay a deposit as required by §25.478 of this
title (relating to Credit Requirements and Deposits); or
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(5) failure of the guarantor to pay the amount guaranteed,
when the POLR has a written agreement, signed by the guarantor, that
allows for disconnection of the guarantor’s service.

(c) Disconnection without prior notice. A REP, including a
POLR, REP or affiliate REP, may authorize disconnection of a cus-
tomer’s electric service without prior notice for any of the following
reasons:

(1) Where a known dangerous condition exists for as long
as the condition exists. Where reasonable, given the nature of the haz-
ardous condition, the REP, or its agent, shall post a notice of discon-
nection and the reason for the disconnection at the place of common
entry or upon the front door of each affected residential unit as soon as
possible after service has been disconnected;

(2) Where service is connected without authority by a per-
son who has not made application for service;

(3) Where service is reconnected without authority after
disconnection for nonpayment;

(4) Where there has been tampering with the equipment of
the transmission and distribution utility, municipally owned utility, or
electric cooperative; or

(5) Where there is evidence of theft of service.

(d) Disconnection prohibited. A POLR shall not authorize a
disconnection for nonpayment of a customer’s electric service for any
of the following reasons:

(1) Delinquency in payment for electric service by a previ-
ous occupant of the premises;

(2) Failure to pay for any charge that is not for electric ser-
vice regulated by the commission, including competitive energy ser-
vice, merchandise, or other services that are optional and are not in-
cluded in regulated POLR service;

(3) Failure to pay for a different type or class of electric
service unless charges for such service were included on that account’s
bill at the time service was initiated;

(4) Failure to pay charges arising from an underbilling, ex-
cept theft of service, more than six months prior to the current billing;

(5) Failure to pay disputed charges, except for the amount
under dispute, until a determination as to the accuracy of the charges
has been made by the POLR or the commission, and the customer has
been notified of this determination;

(6) Failure to pay charges arising from an underbilling due
to any faulty metering, unless the meter has been tampered with or
unless such underbilling charges are due under §25.126 of this title
(relating to Meter Tampering); or

(7) Failure to pay an estimated bill other than a bill ren-
dered pursuant to an approved meter-reading plan, unless the POLR
is unable to obtain the meter reading due to circumstances beyond its
control.

(e) Disconnection on holidays or weekends. Unless a danger-
ous condition exists or the customer requests disconnection, a POLR
shall not request disconnection of a customer’s electric service for non-
payment on a holiday or weekend, or the day immediately preced-
ing a holiday or weekend, unless the POLR’s personnel are available
on those days to take payments and request reconnection of service
and personnel of the transmission and distribution utility, municipally
owned utility, or electric cooperative are available to reconnect service.

(f) Disconnection due to abandonment by the POLR. A POLR
shall not abandon a customer or a service area without written notice
to its customers and approval from the commission, in accordance with
§25.43 of this title (relating to Provider of Last Resort).

(g) Disconnection of ill and disabled. A POLR shall not autho-
rize a disconnection for nonpayment of electric service at a permanent,
individually metered dwelling unit of a delinquent customer when that
customer establishes that disconnection of service will cause some per-
son residing at that residence to become seriously ill or more seriously
ill.

(1) Each time a customer seeks to avoid disconnection of
service under this subsection, the customer shall accomplish all of the
following by the stated date of disconnection:

(A) Have the person’s attending physician (for purposes
of this subsection, the term "physician" shall mean any public health
official, including medical doctors, doctors of osteopathy, nurse prac-
titioners, registered nurses, and any other similar public health official)
call or contact the REP by the stated date of disconnection;

(B) Have the person’s attending physician submit a
written statement to the REP; and

(C) Enter into a deferred payment plan.

(2) The prohibition against service disconnection provided
by this subsection shall last 63 days from the issuance of the bill for
electric service or a shorter period agreed upon by the REP and the
customer or physician.

(h) Disconnection of energy assistance clients. A POLR shall
not authorize a disconnection for nonpayment of electric service to a
delinquent residential customer for a billing period in which the POLR
receives a pledge, letter of intent, purchase order, or other notification
that the energy assistance provider is forwarding sufficient payment to
continue service.

(i) Disconnection during extreme weather. A POLR shall not
authorize a disconnect for nonpayment of electric service for any cus-
tomer in a county in which an extreme weather emergency occurs. A
POLR shall offer residential customers a deferred payment plan that
complies with the requirements of §25.480 of this title (relating to Bill
Payment and Adjustments) for bills that become due during the weather
emergency. The term "extreme weather emergency" shall mean a day
when:

(1) the previous day’s highest temperature did not exceed
32 degrees Fahrenheit, and the temperature is predicted to remain at or
below that level for the next 24 hours anywhere in the county, according
to the nearest National Weather Service (NWS) reports; or

(2) the NWS issues a heat advisory for a county, or when
such advisory has been issued on any one of the preceding two calendar
days in a county.

(j) Disconnection of master-metered apartments. When a bill
for electric service is delinquent for a master-metered apartment com-
plex:

(1) The POLR shall send a notice to the customer as re-
quired by subsection (k) of this section. At the time such notice is is-
sued, the POLR, or its agents, shall also inform the customer that notice
of possible disconnection will be provided to the tenants of the apart-
ment complex in six days if payment is not made before that time.

(2) At least six days after providing notice to the customer
and at least four days before disconnecting, the provider shall post a
minimum offive notices in conspicuous areas in the corridors or other
public places of the apartment complex. Language in the notice shall be
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in large type and shall read: "Notice to residents of (name and address
of apartment complex): Electric service to this apartment complex is
scheduled for disconnection on (date), because (reason for disconnec-
tion)."

(k) Disconnection notices. A disconnection notice for nonpay-
ment issued by a POLR shall:

(1) not be issued before the first day after the bill is due, to
enable the POLR to determine whether the payment was received by
the due date. Payment of the delinquent bill at the POLR’s authorized
payment agency is considered payment to the POLR;

(2) be a separate mailing or hand delivered notice with a
stated date of disconnection with the words "disconnection notice" or
similar language prominently displayed;

(3) have a disconnection date that is not a holiday or week-
end day, and is not less than ten days after the notice is issued;

(4) include a statement notifying the customer that if the
customer needs assistance paying the bill by the due date, or is ill and
unable to pay the bill, the customer may be able to make some alternate
payment arrangement, establish deferred payment plan, or possibly se-
cure payment assistance. The notice shall also advise the customer to
contact the provider for more information.

(l) Contents of disconnection notice. Any disconnection no-
tice shall include the following information:

(1) The reason for disconnection;

(2) The actions, if any, that the customer may take to avoid
disconnection of service;

(3) The amount of all fees or charges which will be as-
sessed against the customer as a result of the default;

(4) The amount overdue;

(5) A toll-free telephone number that the customer can use
to contact the POLR to discuss the notice of disconnection or to file
a complaint with the POLR, and the following statement: "If you are
not satisfied with our response to your inquiry or complaint, you may
file a complaint by calling or writing the Public Utility Commission of
Texas, P.O. Box 13326, Austin, Texas, 78711-3326; Telephone: (512)
936-7120 or toll-free in Texas at (888) 782-8477. Hearing and speech
impaired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136;"

(6) A statement that informs the customer of the right to
obtain services from another licensed REP, and that information about
other REPs can be obtained from the commission;

(7) If a deposit is being held by the REP on behalf of the
customer, a statement that the deposit will be applied against the final
bill (if applicable) and the remaining deposit will be either returned to
the customer or transferred to the new REP, at the customer’s designa-
tion;

(8) The availability of deferred payment or other billing ar-
rangements, if any, from the POLR, and the availability of any state or
federal energy assistance programs and information on how to get fur-
ther information about those programs; and

(9) A description of the activities that the POLR will use
to collect payment, including the use of debt collection agencies, small
claims court and other legal remedies allowed by law, if the customer
does not pay or make acceptable payment arrangements with the
POLR.

(m) Reconnection of service. Upon a customer’s satisfactory
correction of reasons for disconnection, the REP shall notify the trans-
mission and distribution utility, municipally owned utility, or electric
cooperative, within one day, to reconnect the customer’s electric ser-
vice and shall reinstate the service.

§25.484. Do Not Call List.

(a) The commission or its designated agent will maintain or
cause to be maintained a "Do Not Call List" of customers who do
not want to receive telemarketing calls from retail electric providers
(REPs). The commission will provide customers with a variety of
methods to be included on the list, including orally, in writing, and com-
mercially acceptable electronic communication such as fax and e-mail.
A customer shall remain on the "Do Not Call List" forfive years or
until the customer affirmatively requests to be removed from the list,
whichever occurs sooner.

(b) Prohibition. A REP is prohibited from telemarketing to
customers whose names are on the "Do Not Call List." A REP shall be
in compliance with this provision if the REP obtains the most recent
version of the list on at least a quarterly basis and removes the names
of customers who are on the "Do Not Call List" from its telemarketing
lists within five calendar days.

(c) Notice. A REP shall include notice of the existence of the
"Do Not Call List" in the Your Rights as a Customer disclosure or terms
of service document. The notice shall explain what the "Do Not Call
List" is, the fee for placement on the list, and how a customer can re-
quest that he or she be added to or removed from that list by contacting
the commission or the commission’s agent for the implementation of
the list.

§25.485. Customer Access and Complaint Handling.

(a) Customer access.

(1) Each retail electric provider (REP) or aggregator shall
ensure that customers have reasonable access to its service representa-
tives to make inquiries and complaints, discuss charges on customers
bills, terminate competitive service, and transact any other pertinent
business.

(2) Telephone access shall be toll-free and shall afford cus-
tomers a prompt answer during normal business hours.

(3) Each REP shall provide a 24-hour automated telephone
message instructing the caller how to report any service interruptions
or electrical emergencies.

(4) Each REP and aggregator shall employ 24-hour capa-
bility for accepting customer contract cancellation by telephone, pur-
suant to rights of cancellation in §25.474(h)of this title (relating to Se-
lection or Change of Retail Electric Provider).

(b) Complaint handling. No REP or aggregator shall limit a
residential or small commercial customer’s right to make a formal or
informal complaint to the commission. A REP or aggregator shall not
require a residential or small commercial customer to make a formal or
informal complaint to the commission. A REP or aggregator shall not
require a residential or small commercial customer as part of the terms
of service to engage in alternative dispute resolution, including requir-
ing complaints to be submitted to arbitration or mediation by third par-
ties.

(c) Complaints to REPs or aggregators. A customer for service
may submit a complaint in person, or by letter, facsimile transmission,
e-mail, or by telephone with the REP or aggregator. The REP or ag-
gregator shall promptly investigate and advise the complainant of the
results within 21 days. A customer who is dissatisfied with the REP’s
or aggregator’s review shall be informed of the right to file a complaint
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with the REP’s or aggregator’s supervisory review process, if avail-
able, and, if not available, the commission and the Office of Attorney
General, Consumer Protection Division. Any supervisory review con-
ducted by the REP or aggregator shall result in a decision communi-
cated to the complainant within ten business days of the request. If
the REP or aggregator does not respond to the customer’s complaint
in writing, the REP or aggregator shall orally inform the customer of
the ability to obtain the REP’s or aggregator’s response in writing upon
request.

(d) Complaints to the commission.

(1) Informal complaints.

(A) If a complainant is dissatisfied with the results of a
REP’s or aggregator’s complaint investigation or supervisory review,
the REP or aggregator shall advise the complainant of the commis-
sion’s informal complaint resolution process and the following con-
tact information for the commission: Public Utility Commission of
Texas, Customer Protection Division, P.O. Box 13326, Austin, Texas
78711-3326; (512) 936-7120 or in Texas (toll-free) 1-888-782-8477,
fax (512) 936-7003, e-mail address: customer@puc.state.tx.us, Inter-
net website address: www.puc.state.tx.us, TTY (512) 936-7136, and
Relay Texas (toll-free) 1-800-735-2989.

(B) Customers are encouraged to include the following
in their complaint:

(i) The customer’s name, address, and telephone
number;

(ii) The name of the REP or aggregator;

(iii) The customer account number or electric ser-
vice identifier (ESI);

(iv) An explanation of the facts relevant to the com-
plaints; and

(v) Any other documentation that supports the com-
plaint, including copies of bills or contract documents.

(C) The REP or aggregator shall investigate all informal
complaints and advise the commission in writing of the results of the
investigation within 21 days after the complaint is forwarded to the
REP.

(D) The commission shall review the complaint infor-
mation and notify the complainant of the result of the commission’s
investigation.

(E) While an informal complaint process is pending:

(i) The REP shall not initiate collection activities,
including termination or disconnection of service (as appropriate) or
report the customer’s delinquency to a credit reporting agency with re-
spect to the disputed portion of the bill.

(ii) A customer shall be obligated to pay any undis-
puted portion of the bill and the REP may pursue termination or discon-
nection of service (as appropriate) for nonpayment of the undisputed
portion after appropriate notice.

(F) The REP or aggregator shall keep a record for two
years after determination by the commission of all informal complaints
forwarded to it by the commission. This record shall show the name and
address of the complainant, the date, nature and adjustment or disposi-
tion of the complaint. Protests regarding commission-approved rates or
rates and charges that are not regulated by the commission, but which
are disclosed to the customer in the terms of service disclosures, need
not be recorded.

(2) Formal complaints. If the complainant is not satisfied
with the results of the informal complaint process, the complainant may
file a formal complaint with the commission. This process may include
the formal docketing of the complaint as provided in §22.242 of this
title (related to Complaints).

§25.491. Record Retention and Reporting Requirements.

(a) Application. This section does not apply to a REP that is a
municipally owned utility or electric cooperative.

(b) Record retention.

(1) Each REP and aggregator shall establish and maintain
records and data that are sufficient to:

(A) Verify its compliance with the requirements of any
applicable commission rules; and

(B) Support any investigation of customer complaints.

(2) All records required by this subchapter shall be retained
for no less than two years, unless otherwise specified.

(3) Unless otherwise prescribed by the commission or its
authorized representative, all records required by this subchapter shall
be provided to the commission within 15 calendar days of its request.

(c) Annual reports. On June 1 of each year, a REP shall report
the information required by §25.107 of this title (relating to Certifica-
tion of Retail Electric Providers) and the following additional informa-
tion on a form approved by the commission for the 12-month period
ending December 31 of the prior year:

(1) The number of residential customers served, by nine-
digit zip code and census tract, by month, to the extent that such zip
code and census tract information is available;

(2) The number of written denial of service notices issued
by the REP, by month, by customer class, by nine-digit zip code and
census tract;

(3) The number and total aggregated dollar amount of de-
posits held by the REP, by month, by customer class, by nine-digit zip
code and census tract; and

(4) The number of complaints received by the REP from
residential customers for the following categories by month, by nine-
digit zip code and census tract:

(A) Denial of service;

(B) Quality of service;

(C) Unauthorized billing (cramming);

(D) Unauthorized change of a REP (slamming);

(E) Accuracy of billing services; and

(F) Collection and contract termination.

(d) Additional information. Upon written request by the com-
mission or the Office of Public Utility Counsel (OPC), a REP or ag-
gregator shall provide within 15 days any information, including but
not limited to marketing information, necessary for the commission
or OPC to investigate an alleged discriminatory practice prohibited by
§25.471(c) of this title (relating to General Provisions of the Customer
Protection Rules).

§25.492. Non-Compliance with Rules or Orders; Enforcement by the
Commission.

(a) Noncompliance. An aggregator or retail electric provider
(REP) that fails to comply with the Public Utility Regulatory Act
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(PURA) or commission order may, after notice and opportunity for
hearing, be subject to any and all of the following available under the
law, including, but not limited to:

(1) assessment of civil and administrative penalties under
PURA §15.023;

(2) civil penalties under PURA §15.028;

(3) suspension or revocation of the applicable certification
or registration or denial of a request for renewal or change in the terms
associated with a certification; and

(4) such other relief directed to affected customers as al-
lowed by law.

(b) Commission investigation. The commission may initiate
a compliance or other enforcement proceeding upon its own initiative,
after an incident has occurred, or a complaint has been filed, or a staff
notice of probable noncompliance has been served. The commission
shall coordinate this investigation with any investigation that may be or
has been undertaken by the Office of the Attorney General.

(c) Suspension and revocation of certification. The commis-
sion may initiate a proceeding to seek either suspension or revocation
of a REP’s certification consistent with §25.107(j) of this title (relating
to Certification of Retail Electric Providers), or an aggregators registra-
tion consistent with §25.111(j) of this title (relating to the Registration
of Aggregators).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,

2000.

TRD-200008856
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: January 15, 2001
Proposal publication date: September 1, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
PART 8. TEXAS RACING
COMMISSION

CHAPTER 303. GENERAL PROVISIONS
SUBCHAPTER A. ORGANIZATION OF THE
COMMISSION
16 TAC §303.12

The Texas Racing Commission adopts new §303.12 without
changes to the proposed text as published in the October 27,
2000, issue of the Texas Register (25 TexReg 10607). The new
section will not be republished.

Texas Government Code §2171.1045 requires state agencies
to adopt rules by which each agency vehicle is assigned to
the agency pool and made available to employees through a
check-out procedure. The new rule will designate agency motor
vehicles as agency property and allows for availability to all
employees with valid Texas driver’s license, provided there is

compliance with the sign-out procedure, Commission safety
rules, and applicable traffic laws.

No comment was received regarding this new rule.

The new rule is adopted under the Texas Civil Statutes, Article
179e, §2.20 which authorizes the executive secretary to pro-
vide information relating to the standards of conduct for state
officers or employees; §3.02 which authorizes the Commission
make rules to administer the Act; and Texas Government Code
§2171.1045, which requires state agencies with motor vehicles
to adopt rules relating to the use of those vehicles.

The adopted new rule implements Texas Civil Statutes, Article
179e and Texas Government Code §2171.1045.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008799
Judith L. Kennison
General Counsel
Texas Racing Commission
Effective date: January 7, 2001
Proposal publication date: October 27, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
CHAPTER 309. RACETRACK LICENSES AND
OPERATIONS
SUBCHAPTER C. HORSE RACETRACKS
DIVISION 4. OPERATIONS
16 TAC §309.299

The Texas Racing Commission adopts an amendment to
§309.299 without changes to the proposed text as published in
the October 27, 2000, issue of the Texas Register (25 TexReg
10608) and the amendment will not be republished.

The amendment clarifies the responsibilities of the recognized
horsemen’s representative and provides a mechanism by which
the Commission may monitor the financial condition of the or-
ganization. The amendment would require that the recognized
organization submit audited financial statements to the Commis-
sion, annually. The amendment would authorize the Commis-
sion to require or conduct an audit of the organization’s records,
and thereby would be consistent with the requirements for race-
tracks and breed associations.

No comments were received regarding this amendment.

The amendment is adopted under the Texas Civil Statutes, Arti-
cle 179e, §3.02, which authorizes the Commission to adopt rules
for conducting racing with wagering and for administering the
Texas Racing Act; §3.13, which authorizes the Commission to
adopt criteria for recognizing an organization to represent horse
owners and trainers; §6.092, which authorizes the Commission
to adopt reporting and auditing requirements for any organization
that receives funds generated by live or simulcast pari-mutuel
racing.
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The adopted amendment implements Texas Civil Statutes, Arti-
cle 179e.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008800
Judith L. Kennison
General Counsel
Texas Racing Commission
Effective date: January 7, 2001
Proposal publication date: October 27, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
CHAPTER 311. OTHER LICENSES
SUBCHAPTER C. RESPONSIBILITIES OF
INDIVIDUALS
16 TAC §311.215

The Texas Racing Commission adopts an amendment to
§311.215 without changes to the proposed text as published in
the October 27, 2000, issue of the Texas Register (25 TexReg
10608) and the amendment will not be republished.

The amendments pertains to the possession of contraband on
association grounds. The amendment adds alcoholic beverages
to the list of contraband.

No comments were received regarding this amendment.

The amendment is adopted under the Texas Civil Statutes, Arti-
cle 179e, §3.02, which authorizes the regulation and supervision
of all persons and things related to greyhound and horse racing
in this state; §3.16, which authorizes the Commission to adopt
rules prohibiting the illegal influencing of the outcome of a race;
and §6.06, which authorizes the Commission to adopt rules on
all matters relating to the operation of pari-mutuel racetracks.

The adopted amendment implements Texas Civil Statutes, Arti-
cle 179e.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008801
Judith L. Kennison
General Counsel
Texas Racing Commission
Effective date: January 7, 2001
Proposal publication date: October 27, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
SUBCHAPTER D. ALCOHOL AND DRUG
TESTING

DIVISION 2. ALCOHOL
16 TAC §311.321

The Texas Racing Commission adopts an amendment to
§311.321 without changes to the proposed text as published in
the October 27, 2000 issue of the Texas Register (25 TexReg
10609) and the amendment will not be republished.

The amendment is a technical correction to separate the penalty
for licensees’ possession of alcoholic beverages from that of be-
ing under the influence of alcohol. The amendment will clarify
the penalty for possession of alcohol on association grounds and
thereby improve internal consistency.

No comments were received regarding this amendment.

The amendment is adopted under the Texas Civil Statutes, Arti-
cle 179e, §3.02, which authorizes the regulation and supervision
of all persons and things related to greyhound and horse racing
in this state; §3.16, which authorizes the Commission to adopt
rules prohibiting the illegal influencing of the outcome of a race;
and §6.06, which authorizes the Commission to adopt rules on
all matters relating to the operation of pari-mutuel racetracks.

The adopted amendment implements Texas Civil Statutes, Arti-
cle 179e.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008802
Judith L. Kennison
General Counsel
Texas Racing Commission
Effective date: January 7, 2001
Proposal publication date: October 27, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
16 TAC §311.323

The Texas Racing Commission adopts an amendment to
§311.323 without changes to the proposed text as published in
the October 27, 2000 issue of the Texas Register (25 TexReg
10610) and the amendment will not be republished.

The amendment adds language to clarify the prohibited conduct
of §311.321 to the prescribed penalty in §311.321. The penalty
for being under the influence of alcohol while in performance of
duties warrants a more severe penalty, including evaluation by a
medical review officer, than does mere possession of alcoholic
beverages in a restricted area of a racetrack.

No comments were received regarding this amendment.

The amendment is adopted under the Texas Civil Statutes, Arti-
cle 179e, §3.02, which authorizes the regulation and supervision
of all persons and things related to greyhound and horse racing
in this state; §3.16, which authorizes the Commission to adopt
rules prohibiting the illegal influencing of the outcome of a race;
and §6.06, which authorizes the Commission to adopt rules on
all matters relating to the operation of pari-mutuel racetracks.
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The adopted amendments implement Texas Civil Statutes, Arti-
cle 179e.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008803
Judith L. Kennison
General Counsel
Texas Racing Commission
Effective date: January 7, 2001
Proposal publication date: October 27, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 61. SCHOOL DISTRICTS
SUBCHAPTER CC. COMMISSIONER’S
RULES CONCERNING SCHOOL FACILITIES
19 TAC §61.1032

The Texas Education Agency (TEA) adopts an amendment to
§61.1032, concerning administration of the instructional facilities
allotment (IFA) program, with changes to the proposed text as
published in the August 25, 2000, issue of the Texas Register
(25 TexReg 8122). The section specifies provisions relating to
definitions, the application process, district and debt eligibility,
the payment process, deadlines, and prioritization and notice of
award.

The adopted amendment to 19 TAC §61.1032 includes revisions
to applicable definitions and administrative procedures pertain-
ing to the IFA program’s application, prioritization, and funding
process in order to conform to changes to the Texas Education
Code (TEC), Chapter 46, Subchapter A, amended by Senate
Bill (SB) 4, 76th Texas Legislature, 1999. The amendment also
adds content and modifies existing language related to the pri-
oritization criteria and treatment of taxes brought about by the
addition of TEC, Chapter 46, Subchapter B, Assistance with Pay-
ment of Existing Debt, enacted by SB 4, 76th Texas Legislature,
1999. The amendment clarifies the language related to debt el-
igibility for lease-purchase agreements, additional applications
and deadlines, prioritization criteria, and treatment of taxes. The
amendment will affect all award decisions made after the effec-
tive date of the rule. The changes do not effect decisions made
prior to the effective date of the rule.

In response to comments, the following changes have been
made to the section since published as proposed.

Language was added to subsection (f) to address increases in
a district’s debt allotment to pay for increases in debt service
payments and to clarify the calculation basis for approval of ad-
ditional applications.

Language was modified in and added to subsection (j)(1) to edit
and clarify that payments are only to be made after the contract

for lease-purchase financing has been "authorized," rather than
"executed."

Subsection (l) was reorganized to clarify provisions related to
additional application cycles.

Language was added to subsection (l)(1) to establish that the
commissioner will conduct an annual application cycle with a
deadline of June 15 every year and that the commissioner will
cancel the June 15 deadline if no funding is available.

Subsection (l)(2) was divided into new subsections (l)(2) and
(l)(3) to clarify that an announcement of an additional applica-
tion cycle will be made if funds are still available after the June
15 annual cycle.

Language was modified in subsection (l)(5), previously denoted
as subsection (l)(4), to delete language related to the resolution
of a trust agreement for the sale of revenue bonds.

In addition, a technical edit modified language in subsection (s)
to reinforce the requirement of necessary information and re-
ports to assure compliance with applicable laws and immediate
notification by districts of relevant financing activities.

The following comments were received regarding adoption of the
amendment.

Comment. A financial advisor representing school districts and
a representative from the Equity Center, an organization repre-
senting a coalition of low-wealth districts, requested changes to
subsection (e) that would allow districts to undertake lease/pur-
chase financing to achieve the level of annual debt service and
tax rate required to maximize IFA funding over two consecutive
years, even if the second year occurs in a succeeding biennium.

Agency Response. The agency disagrees with this requested
change. The agency believes that the need for greater certainty
on the amount of state funds to be awarded in a biennium out-
weighs the concerns stated by the comment. The award of funds
for future increases could result in a failure to utilize all state ap-
propriations efficiently within the biennium.

Comment. A private consulting firm suggested the addition of
wording in subsection (f) related to increases in a district’s debt
allotment to pay for increases in debt service payments. They
also suggested wording to clarify that eligible debt service in
subsequent biennia include the amount that exceeds allotments
awarded within the biennial funding calculated at the time of ap-
proved additional applications.

Agency Response. The agency concurs with the comment and
has added the new language to subsection (f) to address in-
creased debt service requirements and additional applications.

Comment. A private consulting firm requested the change of
the language in subsection (j)(1) related to payment of state aid
being made after the "execution" of a lease purchase agreement.

Agency Response. The agency concurs with clarifying this
language and has revised the subsection to incorporate the
main idea of the comment. However, the agency maintains
the language referring to "authorization" of the lease-purchase
agreement rather than revising the language to "execution."
The agency believes that maintaining the term "authorization"
is consistent with the specific local school board action and
provides consistency throughout the rules from which local
school districts may make decisions.
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Comment. A private consulting firm and a financial advisor com-
mented that the elimination of application deadlines in subsec-
tions (l)(1) and (l)(2) would hamper the ability of districts to de-
velop rational, comprehensive facilities plans that comply with
applicable state and federal laws. They commented that the
elimination of specific application deadline dates would also cre-
ate a perception of uncertainty in the administration of the pro-
gram. Specifically, the firm indicated that U.S. Department of
Justice preclearance procedures would further constrain districts
from meeting applicable deadlines if the June and December
Instructional Facilities Allotment (IFA) program deadlines were
eliminated.

Agency Response. The agency partially concurs with the com-
ment and has modified the section to incorporate June 15 as an
annual application deadline. However, the section was also re-
vised to clarify that a subsequent application cycle may be con-
ducted in the same year subject to the availability of funds with-
out specifically reinstating the December 15 application deadline
to the rule. Although the agency recognizes the time constraints
put on school districts by the U.S. Department of Justice require-
ments, the agency believes that calling for a specific December
15 deadline adds confusion and expectation to a state-funded
program process. Availability of funds after the June 15 deadline
will be determined and the commissioner will have the authority
to call for an application cycle thereafter, giving districts ample
opportunity to apply for funds.

Comment. A private consulting firm requested a change in the
reference to an eligible and completed lease-purchase agree-
ment from "authorizing" to "execution" in subsection (l)(5), previ-
ously denoted as (l)(4).

Agency Response. The agency maintains that the term "autho-
rizing" is consistent throughout the rule and provides local school
board trustees specific guidance for remaining eligible for fund-
ing. In addition, the agency has deleted the language related to
the resolution of a trust agreement for the sale of revenue bonds.
The agency believes that the act that the local school board of
trustees takes by authorizing a lease purchase agreement is the
determining factor in maintaining eligibility.

The amendment is adopted under the Texas Education Code,
§46.002, as amended by Senate Bill 4, 76th Texas Legislature,
1999, which authorizes the commissioner of education to adopt
rules for the administration of the Instructional Facilities Allot-
ment.

§61.1032. Instructional Facilities Allotment.
(a) Definitions. The following definitions apply to the instruc-

tional facilities allotment governed by this section:

(1) Instructional facility--real property, an improvement to
real property, or a necessary fixture of an improvement to real prop-
erty that is used predominantly for teaching the curriculum required by
Texas Education Code (TEC), §28.002.

(2) Noninstructional facility--a facility that may occasion-
ally be used for instruction, but the predominant use is for purposes
other than teaching the curriculum required by TEC, §28.002.

(3) Necessary fixture--equipment necessary to the use of a
facility for its intended purposes, but which is permanently attached to
the facility such as lighting and plumbing.

(4) Debt service--as used in this section, debt service shall
include payments of principal and interest on bonded debt or the
amount of a payment under an eligible lease-purchase arrangement.

(5) Allotment--represents the amount of eligible debt ser-
vice that can be considered for state aid. The total allotment is com-
prised of a combination of state aid and local funds. The state share and
local share are adjusted annually based on changes in average daily at-
tendance, property values, and debt service.

(b) Application process. A school district must complete an
application requesting funding under the Instructional Facilities Allot-
ment. The commissioner may require supplemental information to be
submitted at an appropriate time after the application is filed to reflect
changes in amounts and conditions related to the debt. The application
shall contain at a minimum the following:

(1) a description of the needs and projects to be funded with
the debt issue or other financing, with an estimate of cost of each project
and a categorization of projects according to instructional and nonin-
structional facilities or other uses of funds;

(2) a description of the debt issuance or other financing pro-
posed for funding, including a projected schedule of payments covering
the life of the debt;

(3) an estimate of the weighted average maturity of bonded
debt; and

(4) drafts of official statements or contracts that fully de-
scribe the debt, as soon as available.

(c) District eligibility. All school districts legally authorized to
enter into eligible debt arrangements as defined in subsection (d) of this
section are eligible to apply for an Instructional Facilities Allotment.

(d) Debt eligibility. In order to be eligible for state funding un-
der this section, a debt service requirement must meet all of the criteria
of this subsection.

(1) The debt service must be an obligation of the school dis-
trict which is entered into pursuant to the issuance of bonded debt under
TEC, Chapter 45, Subchapter A; an obligation for refunding bonds as
defined in TEC, §46.007; or an obligation under a lease-purchase ar-
rangement authorized by Local Government Code, §271.004.

(2) Application for funding of bonded debt service must
be made prior to the passage of an order by the school district board of
trustees authorizing the bond issuance.

(3) Application for funding of lease-purchase payments
must be made prior to the passage of an order by the school district
board of trustees authorizing the lease-purchase arrangement.

(4) Eligible bonded debt must have a weighted average ma-
turity of at least eight years. The term of a lease-purchase agreement
must be for at least eight years. For purposes of this section, a weighted
average maturity shall be calculated by dividing bond years by the is-
sue price, where "bond years" is defined as the product of the dollar
amount of bonds divided by 1,000 and the number of years from the
dated date to the stated maturity, and "issue price" is defined as the par
value of the issue plus accrued interest, less original issue discount or
plus premium.

(5) Funds raised by the district through the issuance of
bonded debt must be used for an instructional facility purpose as
defined by TEC, 46.001. The facility acquired by entering into a
lease- purchase agreement must be an instructional facility as defined
by TEC, §46.001.

(6) If the bonded debt is for a refunding or a combination
of refunding and new debt, the refunding portion must meet the same
eligibility criteria with respect to dates of first debt service as a new
issue as defined by TEC, §46.003(d)(1).
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(7) An amended application is required for any eligible re-
funding bonds, regardless of whether a complete or partial refunding
is accomplished. Refunding bonds must also meet the following three
criteria as defined by TEC, §46.007:

(A) Refunding bonds may not be called for redemption
earlier than the earliest call date of the bonds being refunded.

(B) Refunding bonds must not have a maturity date later
than the final maturity date of the bonds being refunded.

(C) The refunding of bonds must result in a present
value savings, which is determined by computing the net present
value of the difference between each scheduled payment on the
original bonds and each scheduled payment on the refunding bonds.
Present value savings shall be computed at the true interest cost of the
refunding bonds.

(e) Biennial limitation on access to allotment. The cumulative
amount of new debt service for which a district may receive approvals
for funding within a biennium shall be the greater of $100,000 per year
or $250 per student in average daily attendance per year. A district
may submit multiple applications for approval during the same bien-
nium. Timely application before executing the bond order for bonds
or authorizing the order for a lease-purchase agreement must be made
to ensure eligibility of the debt for program participation. The calcula-
tion of the limitation on assistance shall be based on the highest annual
amount of debt service that occurs within the state fiscal biennium in
which payment of state assistance begins.

(f) Additional applications. For previously awarded debt,
increases in a district’s debt allotment to pay for increases in debt
service payment requirements in subsequent biennia must receive
approval through one or more additional application(s). The portion of
any increase in eligible, qualified debt service that may be funded in
subsequent biennia is the amount that exceeds any previously awarded
and approved allotments, within the biennial limitation on funding as
calculated at the time of approval of the additional applications.

(g) Finality of award. Awards of assistance under TEC, Chap-
ter 46, will be made based on the information available at the close of
the application cycle. Changes in the terms of the issuance of debt,
either in the length of the payment schedule or the applicable interest
rate, that occur after the time of the award of assistance will not result
in an increase in the debt service considered for award. Any reduction
in debt service requirements resulting from changes in the terms of is-
suance of debt shall result in a reduction in the amount of the award of
assistance.

(h) Data sources.

(1) For purposes of determining the limitation on assis-
tance and prioritization, the projected average daily attendance as
submitted to the legislature by the Texas Education Agency (TEA) in
March of an odd-numbered year, as required by TEC, §42.254, shall
be used.

(2) For purposes of prioritization, the final property values
certified by the Comptroller of Public Accounts for the tax year pre-
ceding the year in which assistance is to begin shall be used. If final
property values are unavailable, the most recent projection of property
values shall be used.

(3) For purposes of both the calculation of the limitation on
assistance and prioritization, the commissioner may consider, prior to
the close of an application cycle, adjustments to data values determined
to be erroneous.

(4) For purposes of prioritization, enrollment increases
over the previousfive years shall be determined using Public Education

Information Management System (PEIMS) submission data available
at the time of application.

(5) For purposes of prioritization, outstanding debt is con-
sidered voter-approved bonded debt or lease-purchase debt outstanding
at the time of the application deadline.

(6) All final calculations of assistance earned shall be
based on property values as certified by the Comptroller for the
preceding school year, and the final average daily attendance for the
current school year.

(i) Allocation of debt service between qualified and nonquali-
fied projects. Debt service shall be allocated among qualified and non-
qualified purposes and among eligible and ineligible categories of debt.
The method used for allocation among qualified and nonqualified pur-
poses shall be on the basis of pro rata value of the instructional facility
versus the noninstructional purposes over the life of the debt service,
unless a different basis is indicated in the bond order. The method of al-
location of debt service between eligible and ineligible categories must
be the same method selected for approval by the Attorney General.

(j) Payments and deposits.

(1) Payment of state assistance shall be made as soon as
practicable after September 1 of each year. No payments shall be made
until the execution of the bond order or the authorization of the lease-
purchase agreement, whichever is applicable, has occurred.

(2) Funds received from the state for bonded debt must be
deposited to the interest and sinking fund of the school district and must
be considered in setting the tax rate necessary to service the debt.

(3) Funds received from the state for lease-purchase agree-
ments must be deposited to the general fund of the district and used for
lease- purchase payments.

(4) A final determination of state assistance for a school
year will be made using final attendance data and property value in-
formation as may be affected by TEC, §42.257. Additional amounts
owed to districts shall be paid along with assistance in the subsequent
school year, and any reductions in payments shall be subtracted from
payments in the subsequent school year.

(5) As an alternative method of adjustment of payments,
the commissioner may increase or decrease allocations of state aid un-
der TEC, Chapter 42, to reflect appropriate increases or decreases in
assistance under TEC, Chapter 46.

(k) Approval of Attorney General required. All bond issues
and all lease-purchase arrangements must receive approval from the
Attorney General before a deposit of state funds will be made in the
accounts of the school district.

(l) Deadlines.

(1) The commissioner of education shall conduct an annual
application cycle with a deadline of June 15 every year based on the
availability of appropriations for the purpose of awarding new allot-
ments. If no funding is available, the commissioner shall cancel the
June 15 deadline. The commissioner may conduct more than one ap-
plication cycle to allocate funding appropriated for a fiscal year.

(2) If funds are still available after conducting the June 15
annual cycle, the commissioner shall announce the TEA’s intention to
have an additional application cycle no less than 90 days prior to the
application deadline.

(3) The commissioner shall establish the relevant limit on
the date of first debt service payment from property taxes for eligible
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bonded debt that will be considered for funding in the announced ap-
plication cycle.

(4) An application received after the deadline shall be con-
sidered a valid application for the subsequent period unless withdrawn
by the submitting district before the end of the subsequent period.

(5) If the execution of the bond order or the authorizing of
a lease-purchase agreement has not taken place within 180 days of the
deadline for the current application cycle, the TEA shall consider the
application withdrawn.

(6) The school district may not submit an application for
bonded debt prior to the successful passage of an authorizing proposi-
tion. The election to authorize the debt must be held prior to the close
of the application cycle. An application for a lease-purchase agreement
may not be submitted prior to the end of the 60-day waiting period in
which voters may petition for a referendum, or until the results of the
referendum, if called, approve the agreement.

(m) Prioritization and notice of award. Upon close of the ap-
plication cycle, all eligible applications shall be ranked in order of prop-
erty wealth per student in average daily attendance. State assistance
will be awarded beginning with the district with the lowest property
wealth and continue until all available funds have been utilized. Each
district shall be notified of the amount of assistance awarded and its
position in the rank order for the application cycle. A district’s wealth
per student may be reduced if any or all of the following criteria are
met.

(1) A district’s wealth per student is first reduced by 10%
if the district does not have any outstanding debt at the time the district
applies for assistance.

(2) A district’s wealth per student is next reduced if a dis-
trict has had substantial student enrollment growth in the preceding
five-year period. For this purpose, the district’s wealth per student is
reduced:

(A) by 5.0%, if the district has an enrollment growth
rate in that period that is 10% or more but less than 15%;

(B) by 10%, if the district has an enrollment growth rate
in that period that is 15% or more but less than 30%; or

(C) by 15%, if the district has an enrollment growth rate
in that period that is 30% or more.

(3) If a district has submitted an application with eligible
debt and has not previously received any assistance due to a lack of ap-
propriated funds, its property wealth for prioritization shall be reduced
by 10% for each biennium in which assistance was not provided. The
reduction is calculated after reductions for outstanding debt and enroll-
ment are completed, if applicable. This reduction in property wealth
for prioritization purposes is only effective if the district actually en-
tered the proposed debt without state assistance prior to the deadline
for a subsequent cycle for which funds are available.

(n) Bond taxes. A school district that receives state assistance
must levy and collect sufficient interest and sinking fund taxes to meet
its local share of the debt service requirement for which state assis-
tance is granted. Failure to levy and collect sufficient taxes shall result
in pro rata reduction of state assistance. The requirement to levy and
collect interest and sinking fund taxes specified in this subsection may
be waived at the discretion of the commissioner for a school district
that must maintain local maintenance tax effort in order to continue re-
ceiving federal impact aid.

(o) Exclusion from taxes. The taxes collected for bonded debt
service for which funding under TEC, Chapter 46, is granted shall be

excluded from the tax collections used to determine the amount of state
aid under TEC, Chapter 42. For a district operating with a waiver as
described in subsection (n) of this section, the amount of the local share
of the allotment shall be subtracted from the total tax collections used
to determine state aid under TEC, Chapter 42.

(p) Calculation of bond tax rate (BTR) for lease-purchase ar-
rangements. The value of BTR in the formula for state assistance for a
lease-purchase arrangement shall be calculated based on the lease-pur-
chase payment requirement, not to exceed the relevant limitations de-
scribed in this section. The lease-purchase payment shall be divided by
the guaranteed level (FYL), then by average daily attendance (ADA),
then by 100. The value of BTR shall be subtracted from the value of
district tax rate (DTR) as computed in TEC, §42.302, prior to limita-
tion imposed by TEC, §42.303.

(q) Continued treatment of taxes and lease-purchase pay-
ments. Taxes associated with bonded debt may not be considered for
state aid under TEC, Chapter 42. Bonded debt service or lease-pur-
chase payments that were excluded from consideration for state
assistance due to prioritization or due to the limitation on assistance
may be considered for state assistance in subsequent biennia through
additional applications. A modified application may be provided for
previously rejected debt service or lease-purchase payments.

(r) Variable rate bonds. Variable rate bonds are eligible for
state assistance under the Instructional Facilities Allotment. For pur-
poses of calculating the biennial limitation on access to the allotment,
the payment requirement for a variable rate bond shall be valued at the
interest rate specified in the official statement (or draft) as the rate to be
used in calculating the minimum amount a district must budget for pay-
ment of interest cost and the scheduled minimum mandatory redemp-
tion amount, if applicable. For purposes of calculating state assistance
under TEC, Chapter 46, the lesser of the actual interest rate or that used
for the calculation of the limitation on access to the allotment shall be
used. A district may exercise its ability to make payments in amounts
in excess of the minimum, but the excess amount shall not be used in
determining the value of BTR or in the calculation of state assistance
under TEC, Chapter 46, in that year.

(s) Reports required. The commissioner shall require such in-
formation and reports as are necessary to assure compliance with ap-
plicable laws. The commissioner shall require immediate notification
by the district of relevant financing activities such as refunding or refi-
nancing of bond issues, renegotiation of lease-purchase terms, change
in use of bond proceeds, or other actions taken by the district that might
affect state funding requirements.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 19,

2000.

TRD-200008836
Criss Cloudt
Associate Commissioner, Accountability Reporting and Research
Texas Education Agency
Effective date: January 8, 2001
Proposal publication date: August 25, 2000
For further information, please call: (512) 463-9701

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

ADOPTED RULES January 5, 2001 26 TexReg 197



PART 10. TEXAS FUNERAL SERVICE
COMMISSION

CHAPTER 203. LICENSING AND
ENFORCEMENT-SPECIFIC SUBSTANTIVE
RULES
22 TAC §203.4

The Texas Funeral Service Commission adopts an amendment
to §203.4, without changes to the proposed text as published in
the November 3, 2000, issue of the Texas Register (25 TexReg
10867).

The Texas Funeral Service Commission adopts an amendment
to draw attention to the necessity of the fixed place being one
certain location, the physical address, in regards to licensing
requirements, and establish uniformity in related Administrative
Rules and statutory licensing requirements.

No comments were received regarding the proposal.

The amendment is adopted under §651.152 of the Texas Occu-
pation Code, as amended by Section 18 of House Bill 3516, 76th
Legislature which authorizes the Commission to issue such rules
and regulations as may be necessary to effect the provisions of
this section.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 19,

2000.

TRD-200008824
O.C. "Chet" Robbins
Executive Director
Texas Funeral Service Commission
Effective date: January 8, 2001
Proposal publication date: November 3, 2000
For further information, please call: (512) 936-2474

♦ ♦ ♦
PART 25. STRUCTURAL PEST
CONTROL BOARD

CHAPTER 593. LICENSES
22 TAC §593.21

The Structural Pest Control Board adopts amendments of 22
TAC §593.21 without changes to the proposed text published in
the September 22, 2000, issue of the Texas Register (25 TexReg
9358).

Justification for the rule is that training requirements do not dis-
tinguish between commercial and noncommercial technicians,
thereby creating a better trained technician.

The rule will function in that requirements specify that all training
records be kept on a Board prescribed form by businesses for at
least two years.

There were no comments received.

There were no groups or associations making comments for or
against the rule.

The amendment is adopted under Tex.Rev.Civ. Stat.Ann., Article
135b-6, which provides the Structural Pest Control Board with
the authority to license and regulate the structural pest control
industry.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200009024
Benny M. Mathis, Jr.
Executive Director
Structural Pest Control Board
Effective date: January 11, 2001
Proposal publication date: September 22, 2000
For further information, please call: (512) 451-7200

♦ ♦ ♦
CHAPTER 599. TREATMENT STANDARDS
22 TAC §599.6

The Texas Structural Pest Control Board adopts amendments to
22 TAC §599.6 without changes to the proposed text published in
the November 24, 2000, issue of the Texas Register (25 TexReg
11637).

Justification for the rule is the clarification of the required dia-
gram in detailing the codes indicating infestation, if any, in the
wood destroying insect report form for a real estate transaction,
thereby offering more protection to the potential homeowner.

The rule will function in that the form identifies conditions under
which wood destroying insects may occur.

There were no comments received.

There were no groups or associations making comments for or
against the rule.

The amendment is adopted under Tex.Rev.Civ.Stat. Ann., Article
135b-6, which provides the Structural Pest Control Board with
the authority to license and regulate persons who perform wood
destroying insect inspections.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 27,

2000.

TRD-200009040
Benny M. Mathis, Jr.
Executive Director
Structural Pest Control Board
Effective date: June 1, 2001
Proposal publication date: November 24, 2000
For further information, please call: (512) 451-7200

♦ ♦ ♦

26 TexReg 198 January 5, 2001 Texas Register



TITLE 25. HEALTH SERVICES

PART 1. TEXAS DEPARTMENT OF
HEALTH

CHAPTER 29. PURCHASED HEALTH
SERVICES
SUBCHAPTER E. MEDICAID CHIROPRACTIC
SERVICES
25 TAC §29.401, §29.403

On behalf of the State Medicaid Director, the Texas Department
of Health (department) adopts amendments to §§29.401 and
29.403, concerning Medicaid Chiropractic Services in the Texas
Medical Assistance Program without changes to the proposed
text as published in the August 25, 2000 issue of the Texas Reg-
ister (25 TexReg 8132).

Adoption of these amendments will allow chiropractors partici-
pating in the Texas Medical Assistance Program to provide man-
ual manipulations of the spine to correct a subluxation without an
x-ray demonstrating the existence of subluxation. The depart-
ment has determined the need to amend its rules in accordance
with §4513(a) of the Balanced Budget Act of 1997, which elimi-
nates the statutory provision that a spinal subluxation be demon-
strated by an x-ray.

No comments were received concerning the proposal during the
comment period.

The amendments are adopted under the Human Resources
Code, §32.021 and the Texas Government Code, §531.021,
which provide the Health and Human Services Commission
with the authority to adopt rules to administer the state’s
medical assistance program. Rules are submitted by the Texas
Department of Health under its agreement with the Health and
Human Services Commission to operate the purchased health
services program as authorized by Acts of the 72nd Legislature,
First Called Session, Chapter 15, §1.07, (1991).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 21,

2000.

TRD-200008891
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: January 10, 2001
Proposal publication date: August 25, 2000
For further information, please call: (512) 458-7236

♦ ♦ ♦
PART 4. ANATOMICAL BOARD OF
THE STATE OF TEXAS

CHAPTER 471. OFFICERS
25 TAC §§471.1, 471.3, 471.4

The Anatomical Board of the State of Texas (board) adopts
amendments to §§471.1, 471.3, 471.4, concerning officers,
without changes to the proposed text as published in the July
14, 2000, issue of the Texas Register (25 TexReg 6642) and will
not be republished.

The proposed amendments refer to the officers using gender
neutral titles, clarify that the secretary-treasurer is responsible
for calling and scheduling annual meetings, combine the sec-
retary-treasurer’s duties, and clarify that officers are eligible for
re-election without restrictions. These amendments are adopted
as an integral part of the board’s review of its rules required by
Texas Government Code, § 2001.039 which requires agencies
to review their rules every four years.

The board received no comments on the proposed amended
sections.

The amended sections are adopted under Health and Safety
Code, §691.007. The board interprets §691.007 as authorizing
it to adopt rules for its administration.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008804
Dr. Andrew F. Payer, Ph. D.
Board’s Secretary-Treasurer
Anatomical Board of the State of Texas
Effective date: January 7, 2001
Proposal publication date: July 14, 2000
For further information, please call: (409) 772-1166

♦ ♦ ♦
CHAPTER 473. EXECUTIVE COMMITTEE
25 TAC §473.1

The Anatomical Board of the State of Texas (board) adopts an
amendment to § 473.1, concerning the executive committee,
without changes to the proposed text as published in the July
14, 2000, issue of the Texas Register (25 TexReg 6643) and will
not be republished.

The amended section refers to the officers using gender neutral
titles. The amendments are adopted as an integral part of the
board’s review of its rules required by Texas Government Code,
§ 2001.039 which requires agencies to review their rules every
four years.

The board received no comments on the proposed amended
section.

The amended section is adopted under Health and Safety Code,
§ 691.007. The board interprets § 691.007 as authorizing it to
adopt rules for its administration.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.
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TRD-200008805
Dr. Andrew F. Payer, Ph. D.
Board’s Secretary-Treasurer
Anatomical Board of the State of Texas
Effective date: January 7, 2001
Proposal publication date: July 14, 2000
For further information, please call: (409) 772-1166

♦ ♦ ♦
CHAPTER 475. MEETINGS
25 TAC §§475.1 - 475.3, 475.5

The Anatomical Board of the State of Texas (board) adopts
amendments to §§475.1-475.3 and 475.5, concerning meet-
ings, without changes to the proposed text as published in the
July 14, 2000, issue of the Texas Register (25 TexReg 6644)
and will not be republished.

The amended sections clarify that the secretary-treasurer is
responsible for calling the annual meetings, delete references
to "executive secretary" and substitute the term "secretary-trea-
surer," and require all special meetings of the board or executive
committee to be held in accordance with the Open Meetings
Act. The amendments are adopted as an integral part of the
board’s review of its rules required by Texas Government Code,
§ 2001.039.

The board received no comments.

The amended sections are adopted under Health and Safety
Code, § 691.007. The board interprets § 691.007 as authorizing
it to adopt rules for its administration.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008806
Dr. Andrew F. Payer, Ph. D.
Board’s Secretary-Treasurer
Anatomical Board of the State of Texas
Effective date: January 7, 2001
Proposal publication date: July 14, 2000
For further information, please call: (409) 772-1166

♦ ♦ ♦
CHAPTER 477. DISTRIBUTION OF BODIES
25 TAC §§477.1, 477.4 - 477.8

The Anatomical Board of the State of Texas (board) adopts
amendments to §§477.1 and 477.4-477.8, concerning dis-
tribution of bodies, without changes to the proposed text as
published in the July 14, 2000, issue of the Texas Register (25
TexReg 6644) and will not be republished.

The amended sections recognize the codification of the board’s
enabling legislation in the Health and Safety Code, clarify who
is authorized to transport cadavers, correct a typographical er-
ror and use the correct title in references to the secretary-trea-
surer. The amendments are adopted as an integral part of the

board’s review of its rules required by Texas Government Code,
§ 2001.039.

The board received no comments.

The amended sections are adopted under Health and Safety
Code, §691.007 and §691.031. The board interprets § 691.007
as authorizing it to adopt rules for its administration. The board
interprets § 691.031 as requiring it to adopt rules to ensure that
all bodies subject to the board’s jurisdiction are properly trans-
ported.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008807
Dr. Andrew F. Payer, Ph. D.
Board’s Secretary Treasurer
Anatomical Board of the State of Texas
Effective date: January 7, 2001
Proposal publication date: July 14, 2000
For further information, please call: (409) 772-1166

♦ ♦ ♦
CHAPTER 479. FACILITIES: STANDARDS
AND INSPECTIONS
25 TAC §479.2, §479.5

The Anatomical Board of the State of Texas (board) adopts
amendments to §479.2 and §479.5, concerning standards for
and inspections of facilities, without changes to the proposed
text as published in the July 14, 2000, issue of the Texas
Register (25 TexReg 6646) and will not be republished.

The amended sections substitute the term "secretary-treasurer"
for "secretary," the term "chair" for "chairman" and provide that
investigative findings will be held in confidence to the extent al-
lowed by law. The amendments are adopted as an integral part
of the board’s review of its rules required by Texas Government
Code, § 2001.039.

The board received no comments.

The amended sections are adopted under Health and Safety
Code, §691.007 and §691.022. The board interprets § 691.007
as authorizing it to adopt rules for its administration. The board
interprets § 691.022 as requiring it to adopt rules to ensure that
bodies in the custody of the board or one of its member institu-
tions are treated with respect.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008808
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Dr. Andrew F. Payer, Ph. D.
Board’s Secretary-Treasurer
Anatomical Board of the State of Texas
Effective date: January 7, 2001
Proposal publication date: July 14, 2000
For further information, please call: (409) 772-1166

♦ ♦ ♦
CHAPTER 481. WILLED BODY PROGRAM
25 TAC §481.1

The Anatomical Board of the State of Texas (board) adopts an
amendment to § 481.1, concerning the willed body program,
without changes to the proposed text as published in the July
14, 2000, issue of the Texas Register (25 TexReg 6648) and will
not be republished.

The amended section substitutes the term "secretary-treasurer"
for "secretary" and corrects a typographical error by changing
the word "will" to "willed". The amendments are adopted as an
integral part of the board’s review of its rules required by Texas
Government Code, § 2001.039.

The board received no comments.

The amended section is adopted under Health and Safety Code,
§691.007 and §691.022. The board interprets § 691.007 as au-
thorizing it to adopt rules for its administration. The board in-
terprets § 691.022 as requiring it to adopt rules to ensure that
bodies in the custody of the board or one of its member institu-
tions are treated with respect.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008809
Dr. Andrew F. Payer, Ph. D.
Board’s Secretary-Treasurer
Anatomical Board of the State of Texas
Effective date: January 7, 2001
Proposal publication date: July 14, 2000
For further information, please call: (409) 772-1166

♦ ♦ ♦
CHAPTER 483. HEARING PROCEDURES
25 TAC §483.1

The Anatomical Board of the State of Texas (board) adopts an
amendment to § 483.1, concerning hearing procedures, without
changes to the proposed text as published in the July 14, 2000,
issue of the Texas Register (25 TexReg 6649) and will not be
republished.

The amended section substitutes the term "secretary-treasurer"
for "board" and provides that a hearing to suspend or revoke an
institution’s or individual’s authority to receive and hold bodies
and to dissect bodies will be conducted by the State Office of
Administrative Hearings (SOAH) and that the provisions of the
Administrative Procedure Act and SOAH’s procedural rules ap-
ply. The amendments are adopted as an integral part of the

board’s review of its rules required by Texas Government Code,
§ 2001.039.

The board received no comments.

The amended section is adopted under Health and Safety Code,
§691.034. The board interprets § 691.034 as providing that in-
stitutions or individuals are entitled to a hearing before the board
may revoke their authorization to receive and hold cadavers and
to dissect them.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 18,

2000.

TRD-200008810
Dr. Andrew F. Payer, Ph. D.
Board’s Secretary-Treasurer
Anatomical Board of the State of Texas
Effective date: January 7, 2001
Proposal publication date: July 14, 2000
For further information, please call: (409) 772-1166

♦ ♦ ♦
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 1. GENERAL ADMINISTRATION
SUBCHAPTER C. MAINTENANCE TAXES
AND FEES
28 TAC §1.414

The Commissioner of Insurance adopts an amendment to
§1.414 concerning assessment of maintenance taxes and
fees for payment in the year 2001. The amended section is
adopted without changes to the proposed text as published in
the November 3, 2000, issue of the Texas Register (25 TexReg
10870) and will not be republished.

The amendment is necessary to adjust the rates of assessment
for maintenance taxes and fees for 2001 which will provide the
revenue necessary to fund appropriations made by the Legisla-
ture to fund regulation of the insurance industry in Texas by the
department.

The department uses the rule making process to give notice
to the public and the opportunity to comment on the proposed
rates of assessment for maintenance taxes. Section 1.414 sets
rates of assessment and applies those rates to the gross pre-
mium receipts for the calendar year 2000, or some other basis
designated by statute, to life, accident, and health insurance;
motor vehicle insurance; casualty insurance, and fidelity, guar-
anty and surety bonds; fire insurance and allied lines, includ-
ing inland marine; workers’ compensation insurance; title insur-
ance; health maintenance organizations; third party administra-
tors; and corporations issuing prepaid legal services contracts.
The department anticipates the adopted rates will produce rev-
enue of $42,165,670 to the state’s general revenue fund.

No comments were received.
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The amendment is adopted under the Insurance Code Articles
4.17, 5.12, 5.24, 5.49, 5.68, 9.46, 21.07-6 §21, 23.08A, and
20A.33 and §36.001. These articles provide authorization for
the Texas Department of Insurance to assess maintenance taxes
and fees for the lines of insurance and related activities speci-
fied in the adopted §1.414. Article 4.17 establishes a mainte-
nance tax based on insurance premiums for life, accident, and
health coverage and the gross considerations for annuity and en-
dowment contracts. Article 5.12 establishes a maintenance tax
based on insurance premiums for motor vehicle coverage. Arti-
cle 5.24 establishes a maintenance tax based on insurance pre-
miums for casualty insurance and fidelity, guaranty and surety
bonds coverage. Article 5.49 establishes a maintenance tax
based on insurance premiums for fire and allied lines coverage,
including inland marine. Article 5.68 establishes a maintenance
tax based on insurance premiums for workers’ compensation
coverage. Article 9.46 establishes a maintenance fee based on
insurance premiums for title coverage. Article 21.07-6 § 21 es-
tablishes a maintenance tax based on the gross amount of ad-
ministrative or service fees for third party administrators. Arti-
cle 23.08A establishes a maintenance tax based on gross rev-
enue of corporations issuing prepaid legal service contracts. The
Texas Health Maintenance Organization Act, Section 33 (Article
20A.33), establishes an annual tax based on the gross amounts
of revenues collected for the issuance of health maintenance
certificates or contracts. Section 36.001 authorizes the commis-
sioner of insurance to adopt rules for the conduct and execution
of the duties and functions of the department only as authorized
by statute.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 21,

2000.

TRD-200008911
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: January 10, 2001
Proposal publication date: November 3, 2000
For further information, please call: (512) 463-6327

♦ ♦ ♦
CHAPTER 7. CORPORATE AND FINANCIAL
REGULATION
SUBCHAPTER J. EXAMINATION EXPENSES
AND ASSESSMENTS
28 TAC §7.1012

The Commissioner of Insurance adopts an amendment to
§7.1012 concerning assessments to cover the expenses of
examining insurance companies. The amendment is adopted
without changes to the text as proposed in the November 3,
2000, issue of the Texas Register (25 TexReg 10872) and will
not be republished.

The amendment is necessary to provide a rate of assessment for
domestic and foreign insurance company examination expenses
in 2001 which will provide the revenue necessary to fund the
appropriations made by the Legislature.

Section 7.1012 provides the method and rates of assessment for
examination expenses of foreign and domestic insurance com-
panies. Rates of assessment are levied against and collected
from each domestic insurance company based on admitted as-
sets and gross premium receipts for the 2000 calendar year, and
from each foreign insurance company examined during the cal-
endar year 2001 based on a percentage of the gross salary paid
to an examiner for each month or part of a month during which
the examination is made. The department anticipates that the
adopted rate will produce revenue of $12,418,193 to the state’s
general revenue fund. The expenses and charges to be as-
sessed are in addition to, and not in lieu of, any other charge
which may be made under the law, including the Insurance Code
Article 1.16.

No comments were received.

The amendment is adopted under the Insurance Code Article
1.16 and §36.001. Article 1.16(a) and (b) authorize the commis-
sioner of insurance to make assessments necessary to cover
the expenses of examining insurance companies and to comply
with the provisions of the Insurance Code Articles 1.16, 1.17,
and 1.18, in such amounts as the commissioner certifies to be
just and reasonable. In addition, Article 1.16(c) provides that ex-
penses incurred in the examination of foreign insurers by Texas
examiners shall be collected by the commissioner by assess-
ment. Section 36.001 authorizes the commissioner of insurance
to adopt rules for the conduct and execution of the duties and
functions of the department only as authorized by statute.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 21,

2000.

TRD-200008910
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: January 10, 2001
Proposal publication date: November 3, 2000
For further information, please call: (512) 463-6327

♦ ♦ ♦
CHAPTER 21. TRADE PRACTICES
SUBCHAPTER M. MANDATORY BENEFIT
NOTICE REQUIREMENTS
28 TAC §§21.2101-21.2103, 21.2105, 21.2106

The Commissioner of Insurance adopts amendments to
§§21.2101-21.2103, 21.2105, and 21.2106, concerning manda-
tory benefit notice requirements. Section 21.2105 is adopted
with changes to the proposed text as published in the November
3, 2000, issue of the Texas Register (25 TexReg 10873).
Sections 21.2101-21.2103, and 21.2106 are adopted without
changes and will not be republished.

The amendments implement legislation enacted by the 76th Leg-
islature in House Bill 1764 which redesignated Insurance Code
Article 21.53D as Article 21.53I and amended the law to comply
with the notice requirements under the federal Women’s Health
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and Cancer Rights Act of 1998 (Act). The federal law was effec-
tive January 1, 1999, and requires that a notice regarding cov-
erage for reconstructive surgery be sent to each enrollee of a
health benefit plan that provides medical or surgical benefits with
respect to a mastectomy, upon enrollment, and annually there-
after. The amendments also make clarifying changes for consis-
tency and readability.

The notices provide information to individuals who have had a
mastectomy, or may have a mastectomy, concerning the ben-
efits available under their health benefit plans for reconstruc-
tive surgery. The amendment to §21.2101 specifies the effec-
tive date for the notice and requires providing a notice to the
enrollee concerning health coverage for reconstructive surgery
after mastectomy. The amendment to §21.2102 adds nonprofit
health corporation and reciprocal exchange to the definition of
carrier, clarifies the definition of enrollee, addresses documents
concerning multiple employer welfare arrangements and clari-
fies that the definition of health benefit plan that pertains to re-
constructive surgery after mastectomy does not include certain
plans. The amendment to §21.2103 advises the carrier as to
which notices are required to be issued concerning reconstruc-
tive surgery after mastectomy. The amendment to §21.2105
sets forth the manner and occasions upon which the carrier is
to send the notices. The amendment to §21.2106 sets forth
the language of the prescribed notices and renumbers existing
forms. In response to comments, and for clarification, the de-
partment added paragraph (4) to §21.2105(b) to clarify that the
requirements concerning the delivery of mandatory benefit no-
tices as stated in §21.2105(a)(2)-(6) are also applicable to the
reconstructive surgery after mastectomy notices. Corrections to
references were also made to §21.2105.

Comment: A commenter requested clarification that the annual
notice concerning reconstructive surgery after mastectomy may
be delivered with other plan documents, including combining the
language with other notices, and other member notifications.

Agency Response: The department agrees that the annual no-
tice requirement concerning reconstructive surgery after mas-
tectomy may be delivered with other plan documents or written
communication by the plan or carrier and has added language
to §21.2105(b)(4) that clarifies that §21.2105(a)(3) is also appli-
cable to this notice. Concerning the commenter’s suggestion of
combining the language with other notices, the department di-
rects the commenter to §21.2103(c), which allows a carrier to
combine the language of the required notices into one notice.

Comment: A commenter stated that the proposed rule
pre-empts small employer plans from compliance, which may
conflict with federal law.

Agency Response: The department disagrees. The amend-
ments to §§21.2101-21.2103, 21.2105, and 21.2106 are due to
The Women’s Health and Cancer Rights Act of 1998, which re-
quires that all group and individual health plans of a carrier that
provide coverage for mastectomy, are subject to the notice re-
quirements under the Act. Accordingly, the department directs
the commenter to §21.2102(3)(B), the definition of Health Bene-
fit Plan, concerning the reconstructive surgery after mastectomy
notices. Pursuant to the definition, which complies with federal
law, small employer plans are not exempted from compliance
with the notice requirements.

Comment: A commenter suggested for the purpose of stan-
dardization, minimizing costs, and reducing errors, that in lieu
of describing in the notice any specific deductibles, copayments,

and/or coinsurance applicable to the coverage and/or benefits,
it would be more practical to require a carrier to state the gen-
eral requirements and refer the enrollee to the member materi-
als, which provide a complete description of the coverage and/or
benefits.

Agency Response: The department disagrees. Under the Act,
the enrollment notice must describe the benefits and any de-
ductibles and coinsurance limitations applicable to the coverage.

For with changes: PacifiCare of Texas, Inc. and Texas Associa-
tion of Health Plans (TAHP).

Against: None.

The amendments are adopted under the Insurance Code Arti-
cles 21.53I, 3.51-6, 3.70-1, 3.95-15, 20A.22, 26.04 and §36.001.
Article 21.53I provides that the commissioner may adopt rules to
implement the article and to meet the minimum requirements of
federal law. Article 3.51-6, §5 authorizes the department to issue
such rules as may be necessary to carry out the various provi-
sions of the article. Article 3.70-1(D) authorizes the department
to issue such reasonable rules as may be necessary to carry
out the various purposes and provisions of the article. Article
3.95-15(a) directs the commissioner to adopt rules as neces-
sary to carry out the provisions of the subchapter and meet the
minimum requirements of federal law and regulations. Article
20A.22(c) authorizes the commissioner to promulgate such rea-
sonable rules as are necessary and proper to meet the require-
ments of federal law and regulations. Article 26.04 directs the
commissioner to adopt rules as necessary to meet the minimum
requirements of federal law and regulations. Section 36.001 pro-
vides that the commissioner may adopt rules for the conduct and
execution of the powers and duties of the department only as au-
thorized by statute.

§21.2105. Delivery of Mandatory Benefit Notices.

(a) The notices required by §21.2103(a)(1), (3) and (4) of this
title (relating to Mandatory Benefit Notices) shall be issued to enrollees
of a health benefit plan that is delivered, issued for delivery, or renewed
on or after January 1, 1998, and shall be provided according to the
following paragraphs:

(1) The notice shall be provided:

(A) within 60 days of March 29, 1998 to enrollees
whose plans were renewed or issued between January 1, 1998 and
March 29, 1998;

(B) within 60 days of enrollment to new enrollees,
whether in a newly issued or newly delivered health benefit plan, or an
existing plan which is renewed after March 29, 1998; or

(C) within 60 days of renewal date to existing enrollees
of an existing plan which is renewed after March 29, 1998.

(2) Except as specified in paragraph (6) of this subsection,
the notices shall be delivered to enrollees through the U.S. Postal Ser-
vice.

(3) The notice may be delivered with other health benefit
plan documents as long as the time frames set forth in paragraph (1) of
this subsection are met. For example, the notice may be delivered with
the policy, certificate, evidence of coverage, or enrollment/insurance
card.

(4) If the notices are provided to the primary enrollee’s last
known address, the requirements of this section are satisfied with re-
spect to all enrollees residing at that address.
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(5) If a covered spouse or dependent’s last known address
is different than the primary enrollee, separate notices are required to be
provided to the spouse or the dependent at the spouse’s or dependent’s
last known address.

(6) For group health benefit plans, the notice may be pro-
vided to the group master contract holder for distribution to enrollees if
the carrier has an agreement with the group master contract holder that
the notice will be delivered in accordance with the timelines specified
in paragraph (1) of this subsection; however, the carrier will be held
responsible for ensuring that notice is provided to the enrollees.

(b) The notices required by §21.2103(a)(2) of this title shall
be issued to enrollees of a health benefit plan and shall be provided
according to the following paragraphs.

(1) The enrollment notice required by §21.2103(a)(2)(A)
of this title shall be issued to each enrollee upon enrollment in the health
benefit plan.

(2) The annual notice required by §21.2103(a)(2)(B) of this
title shall be issued to each enrollee annually.

(3) Notwithstanding §21.2103(a)(2) of this title, a carrier
may elect to issue the enrollment notice required by §21.2103(a)(2)(A)
of this title to satisfy the annual notice requirements set forth in
§21.2103(a)(2)(B) of this title.

(4) The provisions of subsection (a)(2)-(6) of this section
shall also apply to these notices, except for the timeline requirements
of subsection (a)(1) of this section.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 19,

2000.

TRD-200008821
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: January 8, 2001
Proposal publication date: November 3, 2000
For further information, please call: (512) 463-6327

♦ ♦ ♦
CHAPTER 25. INSURANCE PREMIUM
FINANCE
SUBCHAPTER E. EXAMINATIONS AND
ANNUAL REPORTS
28 TAC §25.88

The Commissioner of Insurance adopts an amendment to
§25.88 concerning an assessment which will be used to cover
the general administrative expense assessment of insurance
premium finance companies. The amendment is adopted
without changes to the proposed text published in the November
3, 2000, issue of the Texas Register (25 TexReg 10876) and will
not be republished.

The amendment is necessary to adjust the rate of assessment
so that it is sufficient to meet the expenses of performing the de-
partment’s statutory responsibilities for examining, investigation,
and regulating insurance premium finance companies.

The department levies the rate of assessment set in the section
to cover the 2001 fiscal year’s general administrative expense
and will collect from each insurance premium finance company
on the basis of a percentage of total loan dollar volume for the
2000 calendar year. The department estimates that $328,608
will be collected for the state’s general revenue fund.

No comments were received.

The amendment is adopted under the Insurance Code, Articles
24.06(c), 24.09, and §36.001. Article 24.06(c) provides that
each insurance premium finance company licensed by the
department shall pay an amount assessed by the department
to cover the direct and indirect cost of examinations and
investigations and a proportionate share of general adminis-
trative expense attributable to regulation of insurance premium
finance companies. Article 24.09 authorizes the department
to adopt and enforce rules necessary to carry out provisions
of the Insurance Code concerning the regulation of insurance
premium finance companies. Section 36.001 authorizes the
Commissioner of Insurance to adopt rules for the conduct and
execution of the duties and functions of the department.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 21,

2000.

TRD-200008909
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: January 10, 2001
Proposal publication date: November 3, 2000
For further information, please call: (512) 463-6327

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS NATURAL RESOURCE
CONSERVATION COMMISSION

CHAPTER 7. MEMORANDA OF
UNDERSTANDING
The Texas Natural Resource Conservation Commission (com-
mission) adopts the repeal of existing §7.103, Memorandum
of Understanding (MOU) between the Texas Natural Resource
Conservation Commission (commission) and the Texas Parks
and Wildlife Department (TPWD), regarding the regulation of
aquaculture. In addition, the commission adopts new §7.103,
Memorandum of Understanding (MOU) between the commis-
sion, TPWD, and the Texas Department of Agriculture (TDA),
regarding the regulation of aquaculture. New §7.103 is adopted
with changes to the proposed text published in the October
20, 2000, issue of the Texas Register (25 TexReg 10439). The
repeal is adopted without changes.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

Senate Bill (SB) 873, 76th Legislature, 1999, amended Texas
Agriculture Code, Chapter 134 by adding §134.031 which directs
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the commission, TPWD, and TDA to develop an MOU to coordi-
nate the regulation of matters related to aquaculture. An existing
MOU between the commission and TPWD governs some, but
not all, of the activities in the legislatively-mandated MOU and
does not include TDA as a participant. This adopted rulemak-
ing repeals the existing MOU and replaces it with a new MOU
that incorporates legislative changes affecting the regulation of
aquaculture production facilities by the commission, TPWD, and
TDA.

Senate Bill 873 requires that the agencies establish, through an
MOU, an application review committee (ARC) to review wastewa-
ter discharge authorization applications by aquaculture facilities
to ensure that the proposed discharge will not adversely affect a
bay, an estuary, or other water in the state. The committee will
be comprised of one representative from each of the three agen-
cies.

The new MOU delineates each agency’s responsibilities under
the MOU, outlines coordination procedures for the review of indi-
vidual permit applications, registration applications, requests for
exemption, and notices of intent to be covered under a general
permit, and establishes the operating procedures and scope of
the ARC.

SECTION BY SECTION DISCUSSION

Existing §7.103(a) - (e), Memorandum of Understanding be-
tween the Texas Natural Resource Conservation Commission
and the Texas Parks and Wildlife Department, is repealed.

The adopted new §7.103(a) sets forth the need for the MOU as a
mechanism for facilitating coordination among the commission,
TPWD, and TDA on issues related to the regulation of aquacul-
ture facilities.

The adopted new §7.103(b) defines the terms "aquaculture,"
"MOU," and "application" as they are used within the MOU.

In order to reduce ambiguity, the commission has deleted the
phrase "unless the context clearly indicated otherwise" from the
first sentence of the section.

Adopted new §7.103(c) sets forth the responsibilities of each
agency pertaining to licensing and regulation of aquaculture fa-
cilities within the state.

Adopted new §7.103(d) sets forth the coordination procedures
for review of applications by aquaculture facilities for authoriza-
tion to discharge wastewater under individual permits and regis-
trations, requests for exemption, and notices of intent to be cov-
ered under a general permit to discharge wastewater.

In order to clarify the proposal, the commission has modified
this section. In §7.103(d)(1)(B), the word "the" was inserted in
the second sentence prior to the word "additional." The phrase
"contested case hearings" was inserted in §7.103(d)(3)(K).

Adopted new §7.103(e) establishes the ARC, defines the com-
mittee’s authority, and establishes the committee’s operating and
meeting procedures. The section provides that the ARC will be
comprised of one individual from each of the three agencies and
has the authority to review any request by an aquaculture fa-
cility for authority to discharge wastewater or for an exemption
when disputes among the agencies cannot be resolved at the
staff level. The section also sets forth the right of each agency
to take any action it deems necessary to protect its legal author-
ity under state law regardless of any provision in the MOU.

In order to clarify the proposal, the commission has modified
this section. In §7.103(e)(4)(A)(vi) the phrase "comment of the
other parties" was changed to the phrase "comment by the other
parties."

Adopted new §7.103(f) sets forth general conditions including
the term of the MOU and amendment procedures.

REGULATORY IMPACT ASSESSMENT

The commission reviewed the rulemaking in light of the regu-
latory analysis requirements of the Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the definition of a "ma-
jor environmental rule" as defined in that statute. The rulemak-
ing will not adversely affect, in a material way, the economy, a
section of the economy, productivity, competition, jobs, the envi-
ronment, or the public health and safety of the state or a sector
of the state. The rulemaking will formalize the procedures for
cooperation among the commission, TPWD, and TDA on issues
related to the regulation of aquaculture facilities. The rulemak-
ing does not meet the definition of a "major environmental rule"
as defined in the Texas Government Code. Even if the rule were
a major environmental rule, §2001.0225 only applies to a major
environmental rule, the result of which is to: 1) exceed a standard
set by federal law, unless the rule is specifically required by state
law; 2) exceed an express requirement of state law, unless the
rule is specifically required by federal law; 3) exceed a require-
ment of a delegation agreement or contract between the state
and an agency or representative of the federal government to
implement a state and federal program; or 4) adopt a rule solely
under the general powers of the agency instead of under a spe-
cific state law. The rulemaking does not meet any of these four
criteria, and therefore, is not subject to Texas Government Code,
§2001.0225.

TAKINGS IMPACT ASSESSMENT

The commission has prepared a takings impact assessment for
this rule under Texas Government Code, §2007.043. The follow-
ing is a summary of that assessment. The adoption of this rule is
to set forth the procedures by which the commission, TPWD, and
TDA coordinate on issues related to the regulation of aquaculture
facilities. The rule will substantially advance this purpose by set-
ting forth detailed procedures for such interaction including initial
notification, document exchange, comments, and meetings. The
rule will not burden private real property and the action under
the rule does not constitute a taking because the MOU only sets
forth procedures by which the commission, TPWD, and TDA will
coordinate on issues related to the regulation of aquaculture.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the rulemaking, both the proposed
repeal of the existing MOU and the proposed adoption of the
new MOU, and determined that the rule is neither identified in
the Coastal Coordination Act Implementation Rules, 31 TAC §
505.11(b)(2), relating to Actions and Rules Subject to the Texas
Coastal Management Program (CMP), nor will it affect any action
or authorization identified in the Coastal Coordination Act Imple-
mentation Rules, 31 TAC §505.11(a)(6). Therefore, the rule is
not subject to the CMP.

HEARING AND COMMENTERS

The public comment period closed on November 20, 2000. No
public hearing was held. Written comments were received from
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Fred B. Werkenthin, Jr. representing the Texas Aquaculture As-
sociation (TAA). TAA suggested changes to the rulemaking as
stated in the ANALYSIS OF TESTIMONY.

ANALYSIS OF TESTIMONY

On §7.103(a), TAA commented that from their point of view, the
MOU is needed, in part, because of the long turnaround time
between application for an authorization to discharge and the
granting of that authorization by the commission. TAA notes that
the MOU does not address this need. TAA also notes that the
commission has failed to adopt the aquaculture general permit.

The commission does not agree with this comment. The purpose
of the MOU is not to establish application review timelines for
the commission, but rather to provide for the coordination of the
regulation of matters related to aquaculture between the com-
mission, TPWD, and TDA. The timelines for administrative and
technical review of all wastewater applications, including aqua-
culture application, are governed by other commission rules in
Chapter 281. The provisions within the MOU are not intended to
extend processing time for aquaculture wastewater applications.
Additionally, this rulemaking does not address the aquaculture
general permit. No change was made to the proposed rule in
response to this comment.

On §7.103(a), TAA states that in permitting aquaculture facilities,
the commission permits aquaculture discharges by a "seat-of-
the-pants" approach because of a lack of information about re-
ceiving water quality as well as effluent limitations, best manage-
ment practices, and effluent treatment needed to comply with
Texas Surface Water Quality Standards regarding suspended
solids.

The commission does not agree with this comment. The scope
of the MOU is limited to the coordination of aquaculture permit-
ting among the three state agencies. The MOU does not dic-
tate permitting criteria under the Texas Surface Water Quality
Standards, and therefore, this comment is beyond the scope of
this rulemaking. However, wastewater discharge permits for in-
dividual aquaculture facilities, like all other commission individual
wastewater permits, address all pollutants of concern, including
suspended solids, and will include limits designed to ensure dis-
charges meet the Texas Surface Water Quality Standards. In-
formation and data from the United State Environmental Protec-
tion Agency and stakeholders is considered in the development
and issuance of individual aquaculture permits. No change was
made to the proposed rule in response to this comment.

On §7.103(a), TAA commented that the MOU implies a height-
ened threat to the environment posed by aquaculture discharges
and TAA states that aquaculture facilities are benign in compar-
ison to other discharge facilities.

The commission disagrees with this comment. The commission
does not intend to imply that wastewater discharges from aqua-
culture in general pose a greater threat to the environment than
other types of wastewater discharges. However, the commis-
sion notes that the legislature in Senate Bill 873, 76th Legis-
lature, 1999, required the commission to establish permit con-
ditions relating to suspended solids that are adequate to pre-
vent: 1) potential significant adverse response in aquatic organ-
isms, changes in flow patterns of receiving waters, or untimely
filling of bays with settled solids; or 2) a potential significant
adverse response in aquatic plants from attenuation of light by
suspended solids in discharges. As such, the legislature noted
that there could be adverse environmental impacts associated
with the wastewater discharges from aquaculture facilities. No

change was made to the proposed rule in response to this com-
ment.

On §7.103(a), TAA notes that the MOU refers to disease man-
agement as one of the reasons for the MOU and that disease
management is already adequately handled in TPWD rules.

The commission disagrees with this comment. The MOU
outlines the existing authority related to aquaculture among
the three agencies and does not purport to convey additional
authority to TPWD regarding disease management. Because
disease management falls with the jurisdiction of TPWD, a
party to the MOU, the MOU addresses disease management.
No change was made to the proposed rule in response to this
comment.

On §7.103(b), TAA notes that the MOU defines the term "appli-
cation" as an individual permit or registration, notice of intent,
and request for determination of exempt status. TAA believes
that the generic use of the term application is confusing and that
the MOU should define each type of authorization separately to
reduce confusion. TAA suggests that, with National Pollutant
Discharge Elimination System delegation, registrations are no
longer an option available to the regulated community, and there-
fore, should be removed from the MOU.

The commission disagrees with this comment. The term "appli-
cation" is defined to include an individual permit or registration,
notice of intent, and request for determination of exempt status in
order to eliminate the need to refer to those different mechanisms
for obtaining authorization individually. The commission notes
that each method of obtaining authorization is different and in-
volves separate procedures for doing so. However, for purposes
of the MOU, they can be referred to collectively as an "applica-
tion." No change was made to the proposed rule in response to
this comment.

The commission notes that although a registration is not cur-
rently available to obtain Texas Pollutant Discharge Elimination
System (TPDES) authorization, the commission wishes to retain
flexibility by including registrations in the MOU in case at some
time in the future the commission decides to readopt Chapter
321, Subchapter O for TPDES purposes. No change was made
to the proposed rule in response to this comment.

On §7.103(d)(1), TAA believes that the proposed rule should
shorten the time for final action on a request for an exemption.
TAA states that as currently drafted, the commission could take
120 days to declare a facility exempt.

The commission disagrees with this comment. Generally, re-
quests for exemptions are processed well within 60 days. How-
ever, in the event additional information is requested of the ap-
plicant by the commission, TPWD, or TDA, due to the lack of
information in the application, the review of the exemption may
take up to 120 days. No change was made to the proposed rule
in response to this comment.

On §7.103(d)(1), TAA suggests having the applicant copy TPWD
and the Texas Department of Agriculture with copies of applica-
tions, rather than having the commission forward copies of ap-
plications, in order to reduce processing time.

The commission disagrees with this comment. Although the
commission agrees that it may appear to be beneficial for the
applicant to provide a copy to TPWD and TDA, the commission
may not impose such a requirement through an MOU since an
MOU is intended to provide for the coordination of the regulation
of matters related to aquaculture among the three agencies and
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is not intended to impose additional requirements on applicants.
In addition, TDA and TPWD may not intend to begin reviewing
the application until the application is administrative complete;
therefore, any benefit of the applicant providing the application
directly to TDA and TPWD may be marginal. No change was
made to the proposed rule in response to this comment.

On §7.103(d)(1), TAA believes that the rules should be amended
to require the executive director to do its analysis on the request
for an exemption or Notice of Intent (NOI) during the time period
which TPWD and TDA are reviewing the application. TAA be-
lieves that the executive director should not "suspend" process-
ing while TPWD and TDA are reviewing the application. TAA
suggests that §7.103(d)(1)(A)(ii) be modified to allow the NOI
or exemption to be approved within the 45- day time or shortly
thereafter, if no comments are received from TPWD and TDA.

The commission disagrees with this comment. The MOU does
not require, and the commission does not intend to suspend pro-
cessing of an application pending receipt of any comments from
TDA and TPWD. The commission intends that technical review
of an application continue during this time period. No change
was made to the proposed rule in response to this comment.

TAA suggests that the language of §7.103(d)(2) be clarified to
require that TPWD and TDA complete their initial assessment
within 45-days of the notification letter. TAA expresses concern
about processing time and states that the timetable allows 119
days or more before the proposed rule requires the commission
to continue the normal processing of the application. TAA be-
lieves that the rule should be clarified to require that the three
agencies perform concurrent processing.

The commission disagrees with this comment. The commission
believes that TPWD and TDA need as much as 45 days to de-
termine whether or not additional information is required. There-
fore, the MOU will not be changed to require the entire review
be complete within 45 days even if additional information is nec-
essary. The commission intends that the technical review of an
application will continue during the time period in which TPWD
and TDA are reviewing the application. No change was made to
the proposed rule in response to this comment.

TAA questions whether §7.103(d)(3)(A) expands TPWD’s review
beyond the scope of the Texas Water Quality Standards. TAA
suggests that, if this is the case, TPWD should engage in rule-
making that defines the criteria for TPWD’s analysis.

The commission disagrees with this comment. TPWD’s review
is based on its jurisdiction under the Parks and Wildlife Code.
To the extent that TPWD’s review and comments go beyond
the scope of the commission’s authority, the commission is not
required to, and does not intend to, consider those comments
based on §7.103(d)(3)(C) of the MOU. That section states that
TPWD’s and TDA’s comments will be evaluated in conjunction
with all other applicable factors and will be incorporated by the
executive director whenever consistent with the commission re-
sponsibilities. Any comments by TPWD and TDA that are not
consistent with the commission’s responsibilities will not be in-
corporated. No change was made to the proposed rule in re-
sponse to this comment.

TAA believes that the development of sensitive aquatic habitat
guidelines by TPWD under §7.103(d)(3)(D) may require rule-
making.

The commission disagrees with this comment. The Texas Agri-
culture Code, §134.031(d), specifically authorizes the develop-
ment of guidelines. Additionally, TPWD does not have general
rulemaking authority and cannot develop rules without specific
authorization from the legislature to do so. No change was made
to the proposed rule in response to this comment.

TAA believes that §7.103(d)(3)(F) should be modified to allow
TPWD to issue an exotic species permit to a facility that is in
the process of obtaining a wastewater discharge authorization
if the owner is willing to operate the facility as a "no-discharge
facility" until the wastewater discharge authorization is obtained.
TAA believes that TDA should be able to issue a license to the
facility if the facility is operated on a no-discharge basis until the
wastewater discharge authorization is obtained.

The commission disagrees with this comment. Existing TPWD
rules 31 TAC §57.134 prohibits the issuance of an exotic species
permit before a facility receives a wastewater discharge permit
or an exemption, from the commission if the facility is designed
such that a discharge of waste into or adjacent to water in the
state will or is likely to occur. Additionally, Texas Agriculture
Code, §134.011(d), prohibits TDA from issuing a license to a
new aquaculture facility until the facility has been authorized or
exempted by the commission to dispose of wastewater. The pro-
posed changes are beyond the scope of the MOU and requires
a change to TPWD rules and statute. No change was made to
the proposed rule in response to this comment.

On §7.103(e), TAA commented that consideration by the ARC
be limited to individual wastewater discharge permit applications
only, not exemptions or NOIs. TAA suggests that the ARC con-
sider an application within the first 15 days of the 45-day review
period. TAA does not believe that the rule contains a deadline
for request for consideration of a particular matter by the ARC.

The commission disagrees with this comment. The Texas Agri-
culture Code, §134.031(c), provides for the ARC to review ap-
plications for wastewater discharge authorization to ensure that
the proposed discharge will not adversely affect a bay, an estu-
ary, or other waters in the state. The statute does not limit the
ARC’s review to only individual permit applications. The com-
mission disagrees that the ARC should consider an application
within the first 15 days of the 45-day review period because such
review by the ARC, prior to receipt of comments by TPWD and
TDA, would be premature. No change was made to the proposed
rule in response to this comment.

On §7.103(e)(4)(B), TAA believes that in the event that a mat-
ter before the ARC cannot be unanimously resolved, that issue
should be forward to the commissioners of the commission. TAA
believes that referring the matter to other officials of the three
agencies will result in further delays.

The commission disagrees with this comment. Referral of a po-
tentially contested issue for resolution by the commission at such
an early stage, prior to notice of the application and the holding
of a contested case hearing to develop an evidentiary record,
would be improper because other potentially interested parties
would not have been notified and had an opportunity to provide
input on the decision. Under the MOU, if the ARC does not reach
a unanimous decision, the matter will be referred to "officials of
the agencies" to resolve the issue. By this, the commission in-
tends that the matter will be referred to the applicable division
directors for resolution. No change was made to the proposed
rule in response to this comment.

ADOPTED RULES January 5, 2001 26 TexReg 207



TAA notes that the draft rules were prepared without stakeholder
input.

The commission agrees that the MOU was prepared without
stakeholder input; however, the commission disagrees that
stakeholder input would have been appropriate. This MOU
is intended to be a coordinating mechanism among the three
agencies for regulating aquaculture facilities. As such, it estab-
lishes procedures amongst the three agencies to facilitate such
regulation. The MOU does not impose new regulatory require-
ments on aquaculture facilities; therefore, input by stakeholders
was not deemed to be necessary in drafting the proposed rule.
However, the commission notes that any interested person can
provide comment on the proposed rule. No change was made
to the proposed rule in response to this comment.

30 TAC §7.103

STATUTORY AUTHORITY

The existing MOU is repealed under the Texas Water Code
(TWC), §5.103, which provides the commission with the au-
thority to adopt any rules necessary to carry out its powers and
duties.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,

2000.

TRD-200008881
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: January 9, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 239-4712

♦ ♦ ♦
STATUTORY AUTHORITY

The new section is adopted under the TWC, §5.103, which pro-
vides the commission with the authority to adopt any rules nec-
essary to carry out its powers and duties. Additionally, the new
section is adopted under TWC, §5.104, which authorizes the
commission to enter into an MOU with any other state agency
and requires the MOU to be adopted by rule, and Texas Agri-
culture Code, §134.031, which requires the commission, TPWD,
and TDA to enter into an MOU for the regulation of matters re-
lated to aquaculture.

§7.103. Memorandum of Understanding (MOU) between the Texas
Natural Resource Conservation Commission (Commission), the Texas
Parks and Wildlife Department (TPWD), and the Texas Department of
Agriculture (TDA).

(a) Need for agreement.

(1) The commission, TPWD, and TDA seek to ensure that
regulation of aquaculture is conducted in a manner that is both collab-
orative and responsible.

(2) The commission, TPWD, and TDA are concerned
about issues relating to the raising of non-native aquatic species and
the attendant concern about escape into natural ecosystems, including
the introduction of disease into natural ecosystems.

(3) The commission, TPWD, and TDA are concerned
about the quality of wastewater discharges from aquaculture facilities
and their effects on receiving waters in reservoirs, streams, bays, and
estuaries.

(4) The commission, TPWD, and TDA seek to establish an
interagency review procedure for applications requesting authorization
to discharge wastewater from aquaculture facilities.

(5) The commission, TPWD, and TDA seek to institute
an effective system by which coordination and collaboration can be
achieved to expedite enforcement actions in response to discharges
from aquaculture facilities that are found to contain contagious disease
that may impact state waters.

(6) Texas Water Code, §5.104, authorizes the commission
to enter into an MOU with any other state agency.

(7) Texas Agriculture Code, §134.031, directs the commis-
sion, TPWD, and TDA to enter into an MOU for the regulation of mat-
ters relating to aquaculture.

(8) It is the intention of this MOU to provide a formal
mechanism by which TPWD and TDA may review and provide
feedback on aquaculture issues that are subject to regulation by the
commission and that have the potential to affect natural resources and
the regulation of aquaculture within the jurisdiction of TPWD or TDA.
This exchange of information would assist the commission in making
environmentally sound decisions and would improve coordination
between the commission, TPWD, and TDA.

(b) Definitions. The following words and terms, when used in
this section, shall have the following meanings.

(1) Aquaculture - The business of producing or rearing
aquatic species (fish, crustaceans, and other organisms in either
fresh or marine waters) utilizing ponds, lakes, fabricated tanks and
raceways, or other similar structures.

(2) Memorandum of Understanding (MOU) - A formal
document that clarifies and provides for the respective duties, respon-
sibilities, or functions of the state agencies who are signatories on
any matter or matters under their jurisdiction that are not expressly
assigned to either one of them.

(3) Application - A request submitted by an aquaculture fa-
cility to the commission for authorization to discharge under an indi-
vidual permit or registration; a Notice of Intent (NOI) to seek autho-
rization under a general permit; or a request for an exemption.

(c) Responsibilities.

(1) The commission. The responsibilities of the commis-
sion relate primarily to its role as the natural resource agency with pri-
mary responsibility over conservation of natural resources and the pro-
tection of the environment, under Texas Water Code, §5.012.

(A) The commission has general jurisdiction over the
state’s water quality program including issuance of waste discharge
permits, water quality planning, and enforcement of water quality rules,
standards, orders, and permits.

(B) The commission seeks to maintain the quality of
water in the state consistent with public health and enjoyment, the prop-
agation and protection of terrestrial and aquatic life, the operation of
existing industries, and the economic development of the state, and to
require the use of all reasonable methods to implement this policy.

(C) The commission is responsible for review of NOIs
and requests for exemption, and review of applications and subsequent
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issuance of waste discharge permits, temporary orders, emergency or-
ders, and registrations.

(2) TPWD. The responsibilities of TPWD relate primar-
ily to its functions as a natural resource agency, including its resource
protection functions, as designated by the Parks and Wildlife Code,
§12.001.

(A) TPWD is the state agency with primary responsi-
bility for protecting the state’s fish and wildlife resources.

(B) TPWD provides recommendations that will protect
fish and wildlife resources to local, state, and federal agencies that ap-
prove, permit, license, or construct developmental projects.

(C) TPWD provides information on fish and wildlife re-
sources to any local, state, and federal agencies or private organizations
that make decisions affecting those resources.

(D) TPWD regulates the taking, possession, and con-
servation of all kinds of marine life and other aquatic life.

(E) TPWD regulates the introduction of fish, shellfish,
and aquatic plants into public water, under Texas Parks and Wildlife
Code, §66.015(b).

(F) TPWD regulates the importation, possession, and
placing into state water of harmful or potentially harmful exotic species
of fish, shellfish, or aquatic plants, under Texas Parks and Wildlife
Code, §66.007(a).

(G) TPWD is responsible for review of applications
and subsequent issuance of permits relating to the importation,
possession, and placing into state water of harmful or potentially
harmful exotic species of fish, shellfish, or aquatic plants, under Texas
Parks and Wildlife Code, §66.007(a).

(3) TDA. The responsibilities of TDA relate primarily to its
functions as a regulatory agency that oversees the licensing and regula-
tion of aquaculture operations under Texas Agriculture Code, Chapter
134.

(A) TDA is responsible for establishing recordkeeping
requirements for commercial aquaculture facilities.

(B) TDA is responsible for the review of applications
and subsequent issuance of aquaculture licenses under Texas Agricul-
ture Code, Chapter 134, to aquaculture facilities that produce and sell
cultured species.

(C) TDA is responsible for the review of applications
and subsequent issuance of aquaculture licenses under Texas Agricul-
ture Code, Chapter 134, for fish farm vehicles selling cultured species
from the vehicle.

(d) Provisions. This MOU is to facilitate the coordination and
collaboration between the commission, TPWD, and TDA with regard
to aquaculture facilities.

(1) Coordination procedures for NOIs, applications for reg-
istrations, and requests for exemptions.

(A) The executive director will provide copies of all
NOIs, registration applications, and requests for exemption to TPWD
and TDA within 14 days of the stamped date of receipt.

(i) Within 45 days of the date of receipt of the NOI,
registration application, or request for exemption, by TPWD and TDA,
each will complete its initial assessment, and by letter shall:

(I) provide the executive director with formal
written recommendations designed to protect fish and wildlife
resources; or

(II) indicate that it has no comments; or

(III) request additional information from the
commission.

(ii) If the commission does not receive formal writ-
ten comments from TPWD or TDA within 45 days of the date of re-
ceipt of the NOI, registration application, or request for exemption, by
TPWD and TDA, the executive director will conclude that there are no
comments and continue normal processing of the application.

(B) Upon receipt of a request from TPWD or TDA for
additional information, the executive director will immediately provide
such information if it is contained in the application materials. If the
additional information is not included in the application materials, and
if the information is necessary for TPWD or TDA to make its evalua-
tion, the TPWD or TDA will request such additional information from
the applicant, notify the executive director of this request, and ask the
applicant to send a copy of its reply to the commission. If the appli-
cant does not provide the additional information to the TPWD or TDA
within 30 days of a request, the TPWD or TDA may request that the
executive director suspend processing of the application. If the exec-
utive director determines that this additional information is essential
to complete the technical review, the executive director will determine
whether it is appropriate to either suspend processing or deem the ap-
plication incomplete and return it to the applicant.

(C) Upon receipt of additional information from the ex-
ecutive director or the applicant, the TPWD and TDA will each have
30 days to complete its review and either make final recommendations
or indicate by letter that it has no comments. If formal written com-
ments or additional information is not received from the TPWD or TDA
within 30 days, the executive director will conclude that there are no
comments and will continue normal processing of the application.

(2) Coordination procedures for individual permit applica-
tions.

(A) The executive director will provide notification to
TPWD and TDA of each application received which requests individ-
ual permit authorization for the discharge or disposal of wastewater
from aquaculture facilities. Notification shall be transmitted within 14
days of a request received from either TPWD or TDA, or after the per-
mit application has been assigned to a permit writer. Notification shall
include a copy of the application and any comments, memoranda, let-
ters, or other information incorporated in the application file following
date of application receipt so that TPWD and TDA may complete an
initial assessment of the proposed operation.

(i) Within 45 days of the date of receipt of notifica-
tion by TPWD and TDA, each will complete its initial assessment, and
by letter shall:

(I) provide the executive director with formal
written recommendations designed to protect fish and wildlife
resources; or

(II) indicate that it has no comments; or

(III) request additional information from the
commission.

(ii) If the commission does not receive formal writ-
ten comments from TPWD or TDA within 45 days of the date of receipt
of the notification by TPWD and TDA, the executive director will con-
clude that there are no comments and continue normal processing of
the application.

(B) Upon receipt of a request from TPWD or TDA for
additional information, the executive director will immediately provide
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such information if it is contained in the application materials. If ad-
ditional information is not included in the application materials, and if
the information is necessary for TPWD or TDA to make its evaluation,
the TPWD or TDA will request such additional information from the
applicant, notify the executive director of this request, and ask the ap-
plicant to send a copy of its reply to commission. If the applicant does
not provide the additional information to the TPWD or TDA within 30
days of a request, the TPWD or TDA may request that the executive
director suspend processing of the application. If the executive direc-
tor determines that this additional information is essential to complete
the technical review, the executive director will determine whether it
is appropriate to either suspend processing or deem the application in-
complete and return it to the applicant.

(C) Upon receipt of additional information from the ex-
ecutive director or applicant, the TPWD and TDA will each have 30
days to complete its review and either make final recommendations or
indicate that it has no comments. If formal written comments are not
received from the TPWD or TDA within 30 days, the executive director
will conclude that there are no comments and continue normal process-
ing of the application.

(D) In coordination with the TPWD and TDA, the com-
mission shall, within 120 days of the date of adoption of this MOU,
establish guidelines for a site assessment environmental report for new
commercial shrimp facilities located within the coastal zone. This re-
port shall describe the existing environmental conditions at the pro-
posed site including aquatic habitat and the conditions of water in the
state into which a discharge is proposed. The report must provide an
assessment of any potential impacts of wastewater discharges on sen-
sitive aquatic habitats in the area of the proposed site, and significant
impacts related to the construction or operation of the facility, and any
mitigation actions proposed by the applicant.

(3) Coordination procedures applicable to all applications.

(A) The scope of review by TPWD may include, but
is not limited to: consideration of especially sensitive receiving wa-
ter conditions (aquatic habitat); impacts of the discharge on substrate
(scouring, sedimentation) and water transparency; alteration of receiv-
ing water flow characteristics; existing or attainable biological and
recreational uses; discharge rate and volume; and the likelihood of dis-
ease transmission. Comments may be addressed directly to the appli-
cant by TPWD.

(B) The scope of review by TDA may include, but is not
limited to, whether or not an application for the discharge or disposal
of wastewater from aquaculture facilities should be approved.

(C) Formal written comments received from TPWD
and TDA will be considered by the executive director in making
decisions on applications requesting authorization for the discharge
or disposal of wastewater from aquaculture facilities. TPWD’s and
TDA’s comments will be evaluated in conjunction with all other
applicable factors and will be incorporated by the executive director
whenever it is consistent with the commission’s responsibilities. In
accordance with the responsibilities of the commission as described in
this document, the executive director reserves the right to determine
the final disposition of applications. Upon making a preliminary
recommendation regarding an application, the executive director will
provide a response to TPWD and TDA that contains a copy of the
initial draft permit, draft order, or final decision on an exemption or
registration, and documentation providing an explanation on why any
of TPWD’s and TDA’s comments were not incorporated. A final draft
permit will be transmitted to the TPWD and the TDA.

(D) TPWD shall, within 120 days of the date of adop-
tion of this MOU, develop guidelines identifying sensitive aquatic habi-
tat within the coastal zone. TPWD will provide the guidelines it de-
velops to the executive director and TDA. The executive director will
consider the sensitive aquatic habitat guidelines when reviewing waste-
water discharge applications for new aquaculture facilities or expansion
of existing facilities in the coastal zone.

(E) TPWD shall, within 120 days of the date of adop-
tion of this MOU, develop guidelines which list the type of information
it needs from permit applicants, in addition to the commission wastewa-
ter permit application, in order to make a determination as to whether
the proposed discharges will not adversely affect a bay, an estuary, or
other water in the state. This additional information will be used dur-
ing the review of the permit application. The TPWD will develop these
guidelines with input from the stakeholders, the commission, and TDA.
When the guidelines are finalized by TPWD, the agencies will make
them available to stakeholders and applicants, and it is expected that the
requested information will routinely be required as part of any waste-
water discharge application. It is understood that occasions may arise
when information beyond that which is listed in the guidelines may be
required by TPWD.

(F) A new exotic species permit will not be issued by
TPWD to any aquaculture facility that proposes to discharge wastewa-
ter until a commission waste discharge permit or other authorization
has been issued or it is determined that the facility is exempted from
such requirements.

(G) TDA will provide a copy of each aquaculture li-
cense application received to the commission and TPWD. An aqua-
culture license will not be issued by TDA to any aquaculture facility
until a commission waste discharge permit or other authorization has
been issued, or it is determined that the facility is exempted from such
requirements.

(H) An interagency work group will be formed whose
function will be to meet at least annually to address aquaculture is-
sues relating to water quality, fish and wildlife resources, and receiving
stream habitat and uses. This work group will serve to strengthen coor-
dination of the commission, TPWD, and TDA activities related to the
aquaculture industry and provide a conduit for shared information. The
work group shall be composed of members of each agency and staffed
at levels which are mutually agreeable as adequate to accomplish the
stated goals. Each agency shall designate a primary contact person for
this group and notify the other agencies of any changes to the primary
contact person.

(I) The executive director and TPWD will coordinate
studies related to applications that request authorizations for the dis-
charge and disposal of wastewater. This may include on-site visits,
receiving water assessments, sample collection, data analysis and re-
lated activities. Notification of these activities will be provided at least
five days prior to the activity or as soon as is practicable. TPWD will
notify the appropriate commission regional office and the Wastewater
Permitting Section. The executive director will notify TPWD Resource
Protection Regional Office and headquarters.

(J) The executive director and TPWD will strive to co-
ordinate responses to emergency conditions, investigation of unautho-
rized waste discharges, and compliance inspections of aquaculture fa-
cilities. The executive director and TPWD will provide notice to each
other regarding site inspections, so as to allow the other agency to par-
ticipate if desired. Notifications of scheduled compliance inspections
will be provided at leastfive days before the inspection. Notification
of other activities will be provided as soon as practicable. TPWD will
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notify the commission regional office and the executive director will
notify TPWD Resource Protection Regional Office.

(K) The executive director, TPWD, and TDA will strive
to provide to each agency notification of public meetings, public hear-
ings, and contested case hearings that relate to aquaculture applications.

(L) The executive director and TPWD will continue to
develop and provide to applicants, permit conditions and, as appropri-
ate, guidance related to disease, quarantine conditions, and emergency
plans.

(e) Application Review Committee.

(1) Purpose.

(A) The application review committee (ARC) will re-
view wastewater discharge authorization applications to ensure that the
proposed discharges will not adversely affect a bay, an estuary, or other
water in the state.

(B) The commission, TPWD, and TDA recognize the
importance of integrating and coordinating among themselves to ensure
that this ultimate goal, stated in subparagraph (A) of this paragraph, is
achieved.

(C) In order to accomplish this, the ARC will function
as a forum for discussion, answering questions and resolving differ-
ences, in an attempt to come to consensus regarding the controls needed
to meet the ultimate goal.

(D) The ARC shall primarily be used as a means for
settling unresolved disputes concerning aquaculture between the agen-
cies.

(2) Membership.

(A) Each agency, the commission, TPWD, and TDA,
will appoint one member to the ARC.

(B) Each agency shall appoint an alternate member of
the committee.

(C) If a member or alternate is unable to attend a meet-
ing, then that member or alternate will temporarily delegate his or her
decision-making authority to other staff of that agency for that meeting
only.

(D) At meetings of the ARC, technical specialists repre-
senting the agencies may participate in or contribute to the committee’s
discussions and other activities.

(E) Within two weeks of the adoption of this MOU,
each agency will inform the other two agencies of the member and al-
ternates.

(F) An agency may change its member or alternate by
providing notice to each of the other members and alternates.

(3) Applicability. The ARC may consider any wastewater
discharge application when disputes can not be resolved at the staff
level.

(4) Functioning of the ARC.

(A) Meetings.

(i) Meetings will be on an as needed basis.

(ii) Any member of the ARC may request a meeting
of the committee to consider one or more discharge applications.

(iii) Any meeting of the ARC to consider a specific
discharge permit application should, whenever possible, be requested
prior to the public notice of the application and preliminary decision.

(iv) It is the responsibility of the member requesting
the meeting to notify all the members and alternates, and to establish a
mutually agreeable meeting time and location.

(v) The meeting shall take place within seven calen-
dar days of the request.

(vi) It is the responsibility of the agency requesting
the meeting to take minutes of the meeting, to provide the minutes for
review and comment by the other parties, and to provide a final version
of the minutes which reflects any comments received.

(B) Decision making. The ARC will strive for unani-
mous consent on all decisions. In the event that unanimous agreement
cannot be reached among members of the committee, the matter under
consideration may be referred to officials of the agencies for resolution
in an expeditious manner. The agencies agree that, while recognizing
the areas of expertise and authority of the members, decision- making
deliberations will focus on the agencies’ mutual purpose of ensuring
that the proposed discharge will not adversely affect a bay, an estuary,
or other water in the state.

(C) Confidentiality. The ARC supports an open govern-
ment policy and it is understood and agreed that information subject to
public disclosure under the Texas Public Information Act shall be re-
leased upon written request.

(f) General conditions.

(1) The term of this MOU shall be from the effective date
until termination of this agreement. Any amendment to the MOU shall
be made by mutual agreement of the parties and shall be adopted by
rule by all parties.

(2) Each party shall adopt the MOU by rule. All amend-
ments shall also be adopted by rule. This MOU, and any subsequent
amendment, shall become effective 20 days after the date on which the
rule is filed in the Office of the Secretary of State.

(3) By signing this MOU, the signatories acknowledge that
they are acting upon proper authority from their governing bodies.

(4) Reservation of rights. Each agency has and reserves the
right to take whatever actions necessary to pursue or preserve any legal
remedies available to that agency, and nothing in this MOU is intended
to waive or foreclose any such right.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,

2000.

TRD-200008882
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: January 9, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 239-4712

♦ ♦ ♦
CHAPTER 86. SPECIAL PROVISIONS FOR
CONTESTED CASE HEARINGS
The Texas Natural Resource Conservation Commission (com-
mission) adopts the repeal of Subchapter C, Water Rate
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Hearings, §§86.31 - 86.36; Subchapter E, Appeals of Rules of
the Edwards Underground Water District, §§86.91 - 86.101; and
Subchapter F, Variance Hearings, §§86.130 - 86.132, without
changes as published in the September 22, 2000 issue of the
Texas Register (25 TexReg 9417).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

The chapter was originally adopted to provide procedures for
specialized types of contested case hearings that were created
by statutes. Some of the specialized types of contested case
hearings that were created by statute are either no longer autho-
rized by statute, superceded by other procedural rules adopted
by the commission, or rendered obsolete by other statutory pro-
visions and therefore the corresponding rule provisions are no
longer needed.

SECTION BY SECTION DISCUSSION

The commission conducted a review of the rules under Chapter
86 and determined that the reasons for the rules in Subchap-
ter A, General; Subchapter B, Water Rights Adjudication; and
Subchapter D, Appeals of City Actions Relating to Water Pol-
lution Control and Abatement Outside the Corporate Limits of
a City continue to exist. Subchapter B, Water Rights Adjudica-
tion, is needed to implement the provisions of Texas Water Code
(TWC), §§11.301 - 11.341, regarding the adjudication of water
rights. While most water rights in Texas have been adjudicated
under the Water Rights Adjudication Act, the adjudication of the
Upper Rio Grande River Basin remains pending; therefore, the
procedural rules in Subchapter B remain necessary. Subchap-
ter D, Appeals of City Actions Relating to Water Pollution Con-
trol and Abatement Outside the Corporate Limits of a City, is
needed to implement the provisions of TWC, §26.177(d), which
provides that any person affected by any ruling, order, decision,
ordinance, program, resolution, or other act of a city relating to
water pollution control and abatement outside the corporate lim-
its of such city may appeal such action to the commission or
district court.

The commission also determined that the reasons for the rules
in Subchapter C, Water Rate Hearings; Subchapter E, Appeals
of Rules of the Edwards Underground Water District; and Sub-
chapter F, Variance Hearings no longer exist. The reasons for
Subchapter C, Water Rate Hearings, no longer exist because
the procedures for water rate hearings were put into Chapter
291, Subchapter I in 1996. The Chapter 291 procedures are
now used instead of the Chapter 86 procedures. The reasons
for Subchapter E, Appeals of Rules of the Edwards Underground
Water District, no longer exist because the underlying statute es-
tablishing the Edwards Underground Water District was repealed
in 1993 when the legislature created the Edwards Aquifer Author-
ity. The statute creating the Edwards Aquifer Authority, unlike
the repealed statute creating the Edwards Underground Water
District, does not contain a provision providing for the appeal of
rules of the Edwards Aquifer Authority to the commission. The
reasons for Subchapter F, Variance Hearings, no longer exist be-
cause the commission no longer holds air quality rule variance
hearings. The Texas Clean Air Act (TCAA), Texas Health and
Safety Code, §382.028(b), states that a variance "is an excep-
tional remedy that may be granted only upon demonstration that
compliance with a provision of the TCAA or commission rule or
order results in an arbitrary and unreasonable taking of property."
If grounds exist for a variance from a rule, an entity complaining
about the rule would directly challenge the rule in court rather
than seek to obtain a variance from the rule.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the definition of a
"major environmental rule" as defined in the statute. "Major
environmental rule" means a rule, the specific intent of which,
is to protect the environment or reduce risks to human health
from environmental exposure and that may adversely affect in a
material way the economy, a sector of the economy, productivity,
competition, jobs, the environment, or the public health and
safety of the state or a sector of the state. This rulemaking does
not meet the definition of "major environmental rule" because it
is not specifically intended to protect the environment or reduce
risks to human health from environmental exposure. Instead,
this rulemaking is intended to eliminate unnecessary procedural
rules contained in Chapter 86 by repealing specific procedural
rules in Chapter 86 applicable to various specialized types
of contested case hearings that were created by statute, but
which are either no longer authorized by statute, superceded by
other procedural rules adopted by the commission, or rendered
obsolete by other statutory provisions.

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for
these rules pursuant to Texas Government Code, §2007.043.
The specific purpose of this rulemaking is to eliminate unnec-
essary procedural rules contained in Chapter 86 applicable
to various specialized types of contested case hearings that
were created by statute but which are either no longer autho-
rized by statute, superceded by other commission procedural
rules, or rendered obsolete by other statutory provisions. The
repeal of these procedural rules will not burden private real
property because they are either no longer authorized by
statute, superceded by other procedural rules adopted by the
commission, or rendered obsolete by other statutory provisions.
Therefore, these repeals will not constitute a takings under
Texas Government Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the rulemaking and found that the
rules are neither identified in the Coastal Coordination Act
Implementation Rules, 31 TAC §505.11, relating to Actions
and Rules Subject to the Texas Coastal Management Program
(CMP) nor do they affect any action or authorization identified in
the Coastal Coordination Act Implementation Rules, §505.11.
This rulemaking concerns only the procedural rules of the
commission. Therefore, the rulemaking is not subject to the
CMP.

HEARING AND COMMENTERS

A public hearing for the repeals was held on October 17, 2000.
No one attended the hearing. The comment period for the re-
peals closed on October 23, 2000. No comments were received.

SUBCHAPTER C. WATER RATE HEARINGS
30 TAC §§86.31 - 86.36

STATUTORY AUTHORITY

The repeals are adopted under Texas Water Code, §5.103(b),
which provides the commission with the authority to adopt rea-
sonable procedural rules to be followed in a commission hearing;
Senate Bill 1477, 73rd Legislature, which abolished the Edwards
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Underground Water District and created the Edwards Under-
ground Authority; and Texas Health and Safety Code, the Texas
Clean Air Act (TCAA), §382.017, which provides the commission
with the authority to adopt rules consistent with the policies and
purposes of the TCAA.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 21,

2000.

TRD-200008897
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: January 10, 2001
Proposal publication date: September 22, 2000
For further information, please call: (512) 239-6087

♦ ♦ ♦
SUBCHAPTER E. APPEALS OF RULES OF
THE EDWARDS UNDERGROUND WATER
DISTRICT
30 TAC §§86.91 - 86.101

STATUTORY AUTHORITY

The repeals are adopted under Texas Water Code, §5.103(b),
which provides the commission with the authority to adopt rea-
sonable procedural rules to be followed in a commission hearing;
Senate Bill 1477, 73rd Legislature, which abolished the Edwards
Underground Water District and created the Edwards Under-
ground Authority; and Texas Health and Safety Code, the Texas
Clean Air Act (TCAA), §382.017, which provides the commission
with the authority to adopt rules consistent with the policies and
purposes of the TCAA.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 21,

2000.

TRD-200008898
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: January 10, 2001
Proposal publication date: September 22, 2000
For further information, please call: (512) 239-6087

♦ ♦ ♦
SUBCHAPTER F. VARIANCE HEARINGS
30 TAC §§86.130 - 86.132

STATUTORY AUTHORITY

The repeals are adopted under Texas Water Code, §5.103(b),
which provides the commission with the authority to adopt rea-
sonable procedural rules to be followed in a commission hearing;

Senate Bill 1477, 73rd Legislature, which abolished the Edwards
Underground Water District and created the Edwards Under-
ground Authority; and Texas Health and Safety Code, the Texas
Clean Air Act (TCAA), §382.017, which provides the commission
with the authority to adopt rules consistent with the policies and
purposes of the TCAA.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 21,

2000.

TRD-200008899
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: January 10, 2001
Proposal publication date: September 22, 2000
For further information, please call: (512) 239-6087

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE

PART 3. TEACHER RETIREMENT
SYSTEM OF TEXAS

CHAPTER 51. GENERAL ADMINISTRATION
34 TAC §51.11

The Teacher Retirement System of Texas (TRS) adopts new
rule §51.11 concerning Historically Underutilized Businesses
(HUBs), without changes to the proposed text as published in
the November 10, 2000, issue of the Texas Register (25 Tex
Reg 11242).

The purpose of the new rule is to incorporate by reference the
rules adopted by the General Services Commission in 1 Texas
Administrative Code §§111.11-111.28 and thereby comply
with Chapter 2161 of the Government Code. Government
Code §2161.003 requires state agencies to adopt the General
Services Commission rules for HUBs and apply them to certain
purchases paid for with appropriated money.

No comments were received regarding the proposal.

The new rule is adopted under Government Code, Chapter 825,
§825.102, which authorizes the Board of Trustees of the Teacher
Retirement System to adopt rules for the transaction of business
of the Board, Government Code Chapter 825, § 825.514 stat-
ing that TRS is subject to provisions relating to HUBs, and under
Government Code §2161.003 requiring state agencies to adopt
General Services Commission HUB rules for application to cer-
tain purchases made with appropriated funds.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200009027
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Charles Dunlap
Executive Director
Teacher Retirement System of Texas
Effective date: January 11, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 391-5

♦ ♦ ♦
PART 11. OFFICE OF THE FIRE
FIGHTERS’ PENSION COMMISSION

CHAPTER 301. RULES OF THE TEXAS
STATEWIDE EMERGENCY SERVICES
RETIREMENT FUND
34 TAC §§301.1 - 301.3, 301.5, 301.6, 301.9, 301.12

The Board of Trustees for the Statewide Emergency Services
Retirement Fund adopts amendments to §§301.1-301.3, 301.5,
301.6, 301.9, 301.12, relating to duties and obligations to local
board’s of trustees, members, and beneficiaries of local emer-
gency services agencies that participate in the Statewide Emer-
gency Services Retirement Fund. Sections 301.1, 301.2, 301.5,
301.6, and 301.12 are adopted without changes to the proposed
text as published in the October 13, 2000, issue of the Texas
Register (25 TexReg 10302). Sections 301.3 and 301.9 are
adopted with changes.

The amended sections are adopted, in part, to clarify existing
rules, delete language that merely restates statutory law, and to
provide penalties for failure of local boards to file annual reports
in a timely fashion. No public comments were received to the pro-
posed rule notice. Changes in the adopted amendments reflect
non-substantive variations from the proposed amendments. The
Board’s representative from the Office of the Attorney General
has advised that the changes affect no new persons, entities, or
subjects other than those given notice and that compliance with
the adopted sections will be clearer and less burdensome than
under the proposed sections. Accordingly, republication of the
adopted sections as proposed amendments is not required.

Amended §301.1 adds and amends the following definitions:
(2) "Commissioner", (3) "Department" (4) "Dependent", and
(5) "Disability", (6)(D) will lay out the number of drill hours
mandated, (7) clarifies that House Bill 358 is also known as
TLFFRA, (8) states that the pension system does not recognize
leaves of absence, (9) lays out the protocol for dealing with
members who are called to active duty in the military, (10)
defines "monetary enumeration", (12) defines "on duty death"
and "on duty disability", (13) clarifies that Senate Bill 411 is
also known as TSESRA, (14) lays out different methods for
handling service time under prior pension systems, (15) defines
"temporary disability", (16) and (17) states that TLFFRA is also
known as House Bill 258 and that TSESRA is also known as
Senate Bill 411. The definitions as proposed provide a more
accurate definition of terms and provide cross-references that
will clarify for the reader that several terms are interchangeable,
such as "Senate Bill 411" and "TSESRA."

Amendment to §301.2 defines the scope and the composition of
"Emergency Services Districts". Subsection (g)(6)-(7) clarifies
dual benefits and the required designation between retirement
benefits and disability benefits. Subsection (g)(8) allows mem-
bers unable to obtain a certificate of physical fitness to remain

within the system. The old rule made unnecessary references
to "the law" and required clarification to distinguish between a
legislative bill and the system created by that bill, used unwieldy
gender-specific terms, contained a misspelling, and did not ex-
pressly state the logical and implied outcome of the failure of
local departments to submit dues to the Commissioner. The
amendment deletes unnecessary words and provides neces-
sary clarification by using gender-neutral terms, correcting mis-
spellings, expressly stating outcomes that otherwise are merely
implied, and by repeating certain words throughout the rule. In
addition, the subsection (g)(8) has been moved from <*301.1>,
regarding Definitions, because the rule is really not a definition,
but rather is a rule that provides compliance criteria that belong
in a separate rule containing substantive requirements.

Amended §301.3 This rule rephrases the language of the rule
that makes the lump-sum on duty death benefit $60,000. The
change is to provide clarification and to delete unnecessary ref-
erence to the statute. The rule is adopted with changes to sub-
section (e)(10) of the proposed rule to correct a misspelling of
the words "advice" and " legal counsel," and a change to sub-
section (e)(13) to add a heading.

Amended §301.5(a) sets out how the governing body may be
billed. Subsection (b) sets out penalties for filing reports late.
Some local boards of trustees do not submit reports in a timely
fashion. The local reports are required by statute. The Com-
missioner relies on receiving the local reports timely to prepare
its own reports that are required by statute and by the Pen-
sion Review Board to be submitted by a certain date every year.
The penalties will serve as a reasonable deterrent to the local
boards from submitting late reports and from refusing to submit
the reports to the Commissioner at all. The penalty increases
for each subsequent violation. The penalty also increases with
each passing month that a late report is not submitted.

Amended §301.6 The rule rephrases the current rules regarding
the composition and terms of the local boards of trustees and
adds a requirement that the local boards of trustees conduct their
meetings as open meetings under the Texas Open Meetings Act.
The rewording of subsections (a) to (c) of the rule specifies the
law to which the rule refers, making it easier for the reader to
determine the statutes that apply. Opinions of the Attorney Gen-
eral have determined that local boards of trustees are subject
to the Open Meetings Act as local governing bodies. The State
Board of Trustees has placed the open meetings requirement in
a rule to provide guidance to the local boards of trustees, many
of which may not be aware of the Attorney General opinions and
the case law that have determined they are subject to the Open
Meetings Act.

Amended §301.9 states the benefits spouses may receive. Sub-
section (b) deals with the payment of benefits after the merger of
pension systems. Subsection (c) deals with administrative costs.
Subsection (d) explains how a local board may continue paying
benefits to the spouse of a deceased fire fighter. Subsection (e)
explains the duties of a local board. Subsection (g) clarifies the
effect of pension benefits on social security benefits. It was not
clear who "we," and "the agency’s" referred to. The amendment
to the rule clarifies those terms. The Board wants to make sure
local departments understand that they are mandated, and not
merely recommended, to maintain on file retirement and disabil-
ity forms for their members. The forms are necessary to deter-
mine eligibility and the benefits due to a member or the member’s
beneficiaries. The rule is adopted with changes to subsection (f)
to delete a redundant sentence.
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Amended §301.12(a)-(d) defines "disability" and clarifies how
disability benefits are paid. The amendments to this rule include
the dollar amounts written in words and not just in numbers for
clarification and to avoid confusion. Language is added to clarify
that the months referred to in subsection (d) are those months
during which a person is disabled.

No comments were received regarding adoption of the amend-
ments.

The amended sections are adopted under the Texas Revised
Civil Statutes, Article 6243e.3, §19i and §21b, which provide the
TSESRA Fund Board of Trustees with the authority to adopt rules
necessary for the administration of the pension fund.

§301.3. Determination of Costs.
(a) Prior Service.

(1) Prior service includes service performed by every active
member of the department who is at least 18 years old. The department
does not have to include prior service with other departments or time
that the TLFFRA law would deem forfeited. This is a local decision.

(2) A public agency may have up to three years to pay prior
service costs without incurring interest charges.

(3) In preparing a cost study, the assumed retirement age
and interest rate paid for 10 or 20 year payouts will be set by the board
based on the recommendations of the actuary.

(4) Prior service costs may be paid off early without
penalty.

(5) Departments do not have to purchase prior service for
those members who reenter the department, but were not active at the
time the department entered the pension system. If the department de-
cides to purchase prior service on members who were not active at the
time the department entered the system, the department must pay the
additional service in a lump sum payment. Interest is charged back to
the date of the department’s entrance into the system if it has been more
than three years since the department’s entrance in the system. The rate
is set by the state board based on recommendations of the actuary.

(6) In preparing cost studies, anyone entering the depart-
ment before age 18 will have their entry date adjusted to their 18th
birthday on the study.

(7) Governing entities are not charged for any non-qualify-
ing years of service by their participants.

(8) Cost studies for departments interested in entering Sen-
ate Bill 411 must be revised every 6 months.

(b) Increase/Decrease of Dues Paid.

(1) Since a governing entity has the right to increase the
dues it pays on its members, it also has the right to lower dues paid
as long as it is not below the minimum set by law. In either case, re-
tirements are figured on the average paid. Changes must be for at least
$1.00, (one dollar) and they must be effective the first day of any month.

(2) Departments which need to purchase dues for a member
and those dues (contributions) cover a period of three or more years will
have interest based on actuarial assumptions added to the amount owed.
The payment must be made in a lump-sum amount. If the amount owed
is offset by a credit to the department from the termination of active
members, the interest may be waived by the commissioner.

(c) Transfer of Funds. Upon a public agency’s merging into
this retirement fund, it must transfer its local pension fund to the Sen-
ate Bill 411 system. These funds will be applied to the public agency’s
prior service costs and/or the cost of TLFFRA (House Bill 258) retirees

and surviving spouses, if any. After the payment of these costs, any
balance remaining will be applied, until spent, to the monthly contri-
butions for the members of the former local pension fund of that public
agency. The amount applied to the public agency’s account consists
of cash, investments, and any interest earned as of the date of merger.
Monies earned on the transfer after the date of merger, are credited to
the Senate Bill 411 fund as a whole.

(d) Vesting.

(1) A member who is not vested in this pension fund, but
who has a total of 20 or more creditable years of service, may retire
under the TLFFRA fund amount used in the cost study for that depart-
ment if accrued time was purchased. If the member was on the cost
study, the member will be carried as a Senate Bill 411 fund retiree with
only TLFFRA service (accrued time); and the public agency will not
be charged as it is for TLFFRA fund retirees.

(2) Members terminating on or after January 1, 1998, must
have served a total of 59 months 28 days (60 months-five years) to vest.
After vesting, each month served from 60 through 120 (five years-ten
years) increases a member’s pension .4167% a month and for months
120 to 180 (10 years to 15 years) it increases a member’s pension
.8333% a month. Because a monthly increase of .4167% results in
an increase of the pension by more than 5% over 12 months, and a
monthly increase of .8333% results in an increase of the pension by
less than 10% vesting over 12 months, the computer will adjust and
correct the percentage at the end of every 12 months of qualified ser-
vice to reflect the 5% and 10% increase respectively. Credit is given
for portions of months of qualified service.

(3) Retirement benefits vest as outlined in §6, Vesting of
Benefits, of TSESRA. A member must have 15 years of creditable ser-
vice (180 months) in Senate Bill 411 before the Senate Bill 411 portion
of the monthly retirement is affected by the 7.0% compounding factor.

(4) A member who was considered to be Active-Retired
prior to September 1, 1989, may continue in that status. If an active
retiree terminates as an active member, the retiree cannot return to the
Active-Retired status at a later date.

(5) The Fire Fighters’ Pension Commission cannot pay
benefits at a greater rate than specified in TSESRA §3, Retirement
Benefits, paragraph (b).

(6) In departments where the contribution rate has changed,
if a member terminates service before the end of a month the average
is figured on the fraction of the month served.

(7) Retirement forms can be backdated to the member’s 55
birthday or termination date, whichever occurs later. The first check
will be prorated back to the effective date of retirement, disability, etc.

(8) All payees whose pensions are not effective the first day
of the month will have their first checks prorated.

(9) In the event of a pensioner’s death (and there are no
beneficiaries), if this office is not notified and retirement checks con-
tinue to be mailed, and the over-payment is not returned to the Com-
missioner within 30 days after the Commissioner requests repayment,
then the commissioner shall charge the over-payment to the governing
entity.

(10) The commission does not and shall not comply with
requests to withhold IRS taxes from pension checks. A letter and post-
card are mailed with the first pension check to every payee giving them
this information. The payee must sign and return the postcard to the
commission office. This card states that the payee requests that no tax
be withheld. Failure to return the postcard shall not obligate the Com-
missioner to withhold IRS taxes.
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(11) Pension checks for the month are due at the end of the
month. Checks are mailed from the commission office between the
24th and 28th of every month except December when they are mailed
to arrive at the payee’s residence or bank before Christmas.

(12) All first checks to payees are accompanied by notifi-
cation that cashing or depositing the first check indicates that the payee
is retired and agrees with the pension amount.

(e) Death.

(1) Beneficiaries. It is the responsibility of the member and
the local board to update the member’s record with the commission.
This record should name any beneficiaries for lump-sum death benefits.
Lump sum death benefits are paid to the beneficiary(ies) listed on the
most recent, original, notarized personnel form (502) or beneficiary
change form (503).

(2) Monthly Pension if Decedent Was on Active Status
(On-Duty Death). The member is automatically vested with at least
15 years in the fund for on-duty deaths.

(3) Monthly Pension if Decedent Was on Active Status
(Off-Duty Death). Dependents are not eligible for a monthly pension
for off-duty deaths. Spouses will receive a monthly pension if the
member was vested in the system and at least 55 years of age. The
monthly pension will be based on two-thirds of the retirement due the
member based on six times the average dues paid for qualified service.

(4) Benefits if Decedent Was on Inactive Status. Spouses
of terminated-vested members, who die before age 55, are eligible to
receive, on the effective date of the member’s 55th birthday, a monthly
pension that is two-thirds of the monthly pension which would have
been due the member.

(5) Monthly Pension if Decedent Was on Disability Status.
TSESRA §5(d), Death Benefits, states that if a member dies after re-
tirement, the surviving spouse shall receive two-thirds of the monthly
pension the decedent was receiving at the time of death. This includes
spouses of deceased members who were on disability at the time of
their death.

(6) Lump sum death benefits are based on months served
in the SB 411 system (including buyback and future service months)
and the dues amount paid. They are not based on the dollar amount
paid for prior service. They are payable as noted in paragraph (1) of
this subsection.

(7) Lump-Sum Payment for Off-Duty Death After Service
of less than 15 Years. The off-duty lump-sum death payment will con-
sist of all contributions to the fund made on the decedent’s behalf. If
the deceased member has fewer than 15 creditable years in the Senate
Bill 411 fund, enough months are added at the final rate to make 180
months of service. The minimum off-duty lump sum death benefit is
$2160.00.

(8) Lump-Sum Payment for Off-Duty Death After 15 Years
of service or more. For members having served more than 15 creditable
years in the retirement fund, the beneficiaries will receive an off-duty
lump-sum payment consisting of the total contribution amount paid
during the member’s service in this program (buy back rate and future
service). Portions of creditable months are prorated and counted.

(9) Lump-Sum Death Benefits for On-Duty Deaths.
TSESRA Section 5(b) states that the beneficiary is guaranteed a
lump-sum benefit of at least $5,000 for an on-duty death. If the sum
contributed by the public agency to the fund on the decedent’s behalf
is more than $5,000, then the beneficiary receives this greater amount.
For an on duty death occurring on or after September 1, 1999, the
lump sum death benefit is $60,000.00.

(10) Determination of Beneficiaries.

(A) If a member on active status in the pension system
dies before the 502 (Personnel Form) is filled out and notarized, the
member’s public agency’s governing body should submit to the Fire
Fighters’ Pension Commission office, a notarized letter signed by its
chief or department head, and local board and a death certificate. The
letter should state the decedent’s entrance date and that the member
was on active status at the time of death. The letter should also list
the member’s nearest relatives (spouse, children, parents, siblings, etc.)
and if the member had a will. After receiving the above information,
the Commissioner shall determine the beneficiaries after receiving the
advice of legal counsel.

(B) After determination, the local pension board shall
send the Commission the Senate Bill 411 Survivor’s Form. The let-
ter shall be considered as proof of the member’s participation in the
pension system. The commission shall bill the public agency for any
contributions owed on the member’s time at the next billing.

(C) If the decedent has a Personnel Form 502 on file in
the pension office, the beneficiaries are paid as listed on that form or
the most recent Beneficiary Change Form 503 on file.

(11) Listing of Beneficiaries on Forms.

(A) Under Senate Bill 411, a member can list anyone
(including his/her estate) as a beneficiary for his/her lump-sum death
benefit.

(B) A person may list as many people as he/she wants
as beneficiaries of this lump-sum benefit, but the benefit will be divided
equally between them unless the member designates a proportional di-
vision.

(C) The spouse and/or dependents will receive any
monthly pension due them even if they are not listed as beneficiaries
of the lump-sum death benefit.

(12) Guardianship and Determination of Dependents.

(A) See §301.1 of this title (relating to Definitions) for
determination of dependency.

(B) The following forms must be submitted:

(i) Obligations of Guardians.

(ii) Certified copies of Letter of Guardianship of the
estates of all children. If no guardian is to be named, an Application
for Payments Due Minor Child (form 411-G).

(iii) A copy of the Birth Certificate; or if an adopted
child, a copy of the Adoption Decree.

(C) Warrants to dependents who are minor children are
written: To the order of __________ (guardian’s name) Trustee, for the
use and benefit of __________. (child’s name)

(D) If the dependent was placed in the system prior to
September 1, 1991, the guardian of all dependents, age 19 and older,
must provide us with certified documentation of dependency yearly.
This may be in the form of a copy of the 1040 or a certified statement
from the IRS. The certified statement can be obtained from the IRS
by the guardian and is more acceptable than a copy of the income tax
return. The agency will notify the guardian when a minor dependent
becomes 19 as to the proper procedure to continue pension payments.
The guardian must notify us as soon as the dependent is no longer eli-
gible to receive benefits.

(E) If the dependent was placed in the system after
September 1, 1991, benefits cease at age 18 unless the agency receives
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a certification of school attendance, in which case benefits stop at age
19.

(F) Certification of dependency forms are mailed to all
guardians yearly in April.

(13) Pensioner with no beneficiaries. A pensioner with no
beneficiaries, who dies prior to the 14th day of any month, is not eligi-
ble to receive a retirement check for that month.

§301.9. General.

(a) TLFFRA (formerly House Bill 258) states that spouses of
retirees will receive two-thirds of the retiree’s monthly benefit. Senate
Bill 411 fund pays spouses $200.04/year (two hundred dollars and four
cents) $16.67 a month (sixteen dollars and sixty-seven cents).

(b) Senate Bill 411 states that any benefits being paid by the
current pension system (TLFFRA) at the date of merger will be paid by
the Senate Bill 411 pension system following the merger. A governing
entity may decide to pay its TLFFRA retirees and spouses an amount
over the minimum set by TLFFRA. The Commissioner will bill the
governing body this exact cost.

(c) Governing entities are not billed for administrative costs
associated with the Fire Fighters Pension Commissioner payment of
TLFFRA pensions.

(d) Individual departments, with the approval of governing en-
tities, may agree to continue paying pensions to spouses of deceased
TLFFRA system retirees if the spouse remarries, and pay pensions to
spouses regardless of when the spouse married the TLFFRA system
retiree. This is a local decision.

(e) Death Certificates are required for TLFFRA system payees
as well as Senate Bill 411 system payees before benefits can be paid to
spouses.

(f) The department and/or governing entity shall keep copies
of all forms (502, 503, retirement, disability, survivors) on file. The
department or government body shall file the originals of the forms
with The Commissioner.

(g) Social Security Benefits. Regarding volunteer fire fighters
who serve without monetary remuneration. Because the pension pay-
ment is not based on remuneration for services rendered, the pension
payment is NOT subject to the Windfall Elimination Provision and as
a result the pension will have NO effect on the person’s social security
benefit.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200009014
Morris E. Sandefer
Commissioner
Fire Fighter’s Pension Commission
Effective date: January 11, 2001
Proposal publication date: October 13, 2000
For further information, please call: (512) 936-3372

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 7. TEXAS COMMISSION
ON LAW ENFORCEMENT OFFICER
STANDARDS AND EDUCATION

CHAPTER 211. ADMINISTRATION
37 TAC §§211.1, 211.3,211.7, 211.9, 211.10, 211.15 - 211.27,
211.29,-211.31, 211.33, 211.71, 211.89, 211.101, 211.102,
211.104, 211.108

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts the repeal of §§211.1,
211.3, 211.7, 211.9, 211.10, 211.15, 211.16, 211.17, 211.18,
211.19, 211.20, 211.21, 211.22, 211.23, 211.24, 211.25,
211.26, 211.27, 211.29, 211.30, 211.31, 211.33, 211.71,
211.89, 211.101, 211.102, 211.104, 211.108 concerning the
Commission’s administrative procedures, without changes to
the proposed text as published in the October 20, 2000, issue
of the Texas Register (25 TexReg 10455).

In Chapter , the Definitions section has been expanded and sev-
eral changes have been adopted for organization purposes.

The adopted changes include, the renumbering of the sections
to make the new rules sequential and substantive changes are
being adopted to better meet the Commission’s mission.

Written comments were received from the Houston chief of po-
lice who supports this repeal.

This repeal is adopted under Texas Occupations Code Anno-
tated, Chapter 1701, §1701.151 which authorizes the Commis-
sion to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008998
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §211.1

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §211.1, concerning
definitions, without changes to the proposed text as published
in the October 20, 2000, issue of the Texas Register (25 TexReg
10456).

The new section expands the definitions section by consolidating
the existing §211.1 and §229.1. The existing §221.1 and §229.1
are being adopted for repeal. Terms from other sections of the
commission’s rules are being incorporated into Chapter , §211.1.

The adopted new §211.1 adds definitions for academic provider,
active, background investigation, basic peace officer course,
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licensing course, distance education, duty ammunition, en-
dorsement of eligibility, firearm, law enforcement academy,
license, lesson plan, POST, reactivate, reinstate, renew, self-as-
sessment, successful completion, training coordinator, training
hours, and verification. Also, the definition for jailer has been
modified to include private contract jailer.

Written comments from the Houston chief of police made
supporting comments for (8) Background investigation, (25)
Firearms and (33) Lesson plan, stating these changes would
enhance the level of professionalism and eliminate ambiguities.
The President of the Texas Reserve Law Officers Association
requested that reserve officers be included in (38) Peace
officer definition, commenting that the continuing education
requirements in §217.11 are the same for peace officer and
reserve. No changes were made to this rule.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008926
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §211.3

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §211.3, concerning
public information, without changes to the proposed text as pub-
lished in the October 20, 2000, issue of the Texas Register (25
TexReg 10458).

The new section realigns public information numerically under
administrative procedures from the existing §211.19, which is be-
ing adopted for repeal. It also changes the Texas Open Records
Act to Public Information Act.

No comments were received regarding the adoption of the new
rule.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008927

Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §211.5

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §211.5, concerning li-
censee lists, without changes to the proposed text as published
in the October 20, 2000, issue of the Texas Register (25 TexReg
10458).

The new section simplifies the administrative tasks for mainte-
nance of active and inactive peace officer lists.

The adopted new language adds a requirement that clarifies the
commission must maintain a list of active and inactive peace offi-
cers and the list will be available upon request. The adopted new
§211.5 replaces the term license holder, changing it to licensee.
Adoption to repeal the existing §211.18 is being made.

No comments were received regarding adoption of the new rule.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008928
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §211.7

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §211.7, concerning
meeting dates and procedures, without changes to the proposed
text as published in the October 20, 2000, issue of the Texas
Register (25 TexReg 10459).

The new section clarifies the meeting dates of quarterly commis-
sion meetings.

The new language replaced the terms chairman and vice-chair-
man to the terms presiding officer and assistant presiding officer.
In addition, the new section allows public comment on standards
and training for telecommunicators, as well as for officers and
jailers from the existing §211.25. A repeal is being adopted for
§211.25.
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No comments were received regarding the adoption of the new
rule.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008929
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §211.9

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §211.9, concerning ex-
ecution of orders showing action taken at commission meetings,
without changes to the proposed text as published in the Octo-
ber 20, 2000, issue of the Texas Register (25 TexReg 10459).

The adopted new section realigns corresponding information nu-
merically under the administration chapter.

The new section changed the term chairman to presiding officer.
Existing §211.29 will be adopted for repeal.

No comments were received regarding the adoption of the new
rule.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on Deceber 22,

2000.

TRD-200008930
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §211.11

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §211.11, concerning
contemplated rule making, without changes to the proposed text

as published in the October 20, 2000, issue of the Texas Register
(25 TexReg 10460).

In §211.11 the adopted new language realigns information nu-
merically under Chapter .

A proposal for repeal is being submitted for the existing §211.20.

No comments were received regarding the adoption of the new
rule.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008931
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §211.13

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §211.13, concerning
notice of commission rulemaking, without changes to the pro-
posed text as published in the October 20, 2000, issue of the
Texas Register (25 TexReg 10460).

The new section streamlines rulemaking prerequisites and clar-
ifies the language of existing §211.16, which will be repealed.

No comments were received regarding the adoption of the new
rule.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008932
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §211.15
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The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §211.15, concerning
the commission’s specific authority to waive rules, without
changes to the proposed text as published in the October 20,
2000, issue of the Texas Register (25 TexReg 10461).

The new section realigns the information with corresponding
sections under the chapter on administration from the existing
§211.30, which will be repealed.

No comments were received regarding the adoption of the new
rule.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008933
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §211.17

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §211.17, concerning
fees and payment, without changes to the proposed text as pub-
lished in the October 20, 2000, issue of the Texas Register (25
TexReg 10461).

The new section deletes the specific fee references from the ex-
isting §211.21, which will be repealed.

The new section adds language and implements a fee schedule
to be approved annually.

Written comments from the Houston chief of police supports this
rule, but expressed concern about future costs for basic, inter-
mediate and advanced certificates.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008934

Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §211.19

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §211.19, concerning
commission forms and applications, without changes to the pro-
posed text as published in the October 20, 2000, issue of the
Texas Register (25 TexReg 10462).

The purpose of the new section is to clarify that individuals sign-
ing commission forms and applications are responsible for read-
ing and verifying their accuracy. The new section also clarifies
that the agency is responsible for having the appropriate docu-
mentation on file and available to the commission. An agency is
required to notify the commission of failure to appoint a person
from whom they have made a license application.

Comments from the Houston chief of police supports the elec-
tronic transfer of information and reduction of paperwork.

The new section is being adopted under Texas Occupations
Code Annotated, Chapter 1701, §1701.151 which authorizes
the Commission to promulgate rules for the administration of
this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008935
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §211.21

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §211.21, concerning
the issuance of duplicate or delayed documents, without
changes to the proposed text as published in the October 20,
2000, issue of the Texas Register (25 TexReg 10462).

The adopted new language in §211.21 (former §211.22) will clar-
ify the procedures used by the commission when issuing dupli-
cate or delayed documents.

As part of the commission’s reform initiative, the former provi-
sions of §211.22 (now §211.21) have being rewritten for clarity,
readability and improved organization. The adopted new lan-
guage in §211.21(a) former §211.22(a) deletes the word "ac-
knowledgment" and the reference to the $20.00 application fee.
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The adopted new language eliminates obsolete or unnecessary
references in this section.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008936
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §211.23

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §211.23, concerning
the date of licensing or certification, without changes to the pro-
posed text as published in the October 20, 2000, issue of the
Texas Register (25 TexReg 10463).

The adopted new language in §211.23 will clarify the procedures
used by the commission when accepting licensing applications.

As part of the commissions rules review, the adopted language
deleted the word "acknowledgement" and eliminated unneces-
sary language in §211.23(b). The removal of the reference to
the word "acknowledgement" was changed by the Commission
in December of 1999 when §211.105 Emergency Telecommuni-
cator Acknowledgement was repealed.

No comments were received regarding the new rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008937
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦

37 TAC §211.25

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §211.25, concerning
peace officers’ dates of appointment, without changes to the pro-
posed text as published in the October 20, 2000, issue of the
Texas Register (25 TexReg 10464).

The adopted new language in §211.25 (former §211.24) is the
section number and change to the effective date.

The renumbering of this section makes the sections sequential
and easier to follow. As part of the commission’s reform initiative,
the former provision of §211.24, now §211.25, is being renum-
bered for improved organization, rewritten for clarity, and unnec-
essary language has been eliminated.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008938
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §211.27

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §211.27, concerning
reporting responsibilities of individuals that hold a commission
license or certificate, without changes to the proposed text as
published in the October 20, 2000, issue of the Texas Register
(25 TexReg 10464).

The adopted new language in §211.27 (former §217.88) is the
chapter number changing the section from Chapter 217 to Chap-
ter for improved organization of the section.

The section has been renumbered and a change has been made
to §211.27(a)(1)(2), which are being deleted. In the adopted
language in §211.27 an addition has been made in (b) adding the
requirement of licensed individuals to whom the section applies
to reporting the final disposition of criminal actions within 30 days
of a final disposition, and in (c) of reporting any name change to
the Commission within 30 days.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008939
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §211.29

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §211.29, concerning
the reporting responsibilities of agency chief administrators,
without changes to the proposed text as published in the Octo-
ber 20, 2000, issue of the Texas Register (25 TexReg 10465).

The adopted new language in §211.29 (former §221.1) is the
chapter number, changing the section from Chapter 221 to
Chapter for improved organization of the section.

The section has been renumbered and amendments have been
made to §211.29(a), (d), (e), (f), (g) and (h). In §211.29(a) the
language, "electronically or" has been added for clarification
purposes. In subsection (d), language has also been added.
Chief administrators are required to report individuals who
are under appointment, if that individual has been arrested,
charged, indicted or convicted for any offense above a Class
C misdemeanor or for any Class C misdemeanor involving the
duties and responsibilities of office or family violence. Along with
the adopted new language in subsection (d) obsolete language
has been eliminated. In subsections (e) and (f) language
has been deleted for clarification purposes. In addition, in
subsection (f) new language has been adopted to include a
chief administrator’s responsibility of reporting the reason for
resignation or termination of a license holder within 30 days,
electronically or in writing. In subsection (g) the adopted lan-
guage makes an additional requirement of chief administrators.
In subsection (g) chief administrators are required to notify the
Commission of officers killed in the line of duty. The purpose
of this requirement is to aid the Commission in beginning the
enrollment process for an officers’ inclusion on the Texas Peace
Officers’ Memorial.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008940

Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §211.31

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §211.31, concerning
the memorandum of understanding on continuity of care, without
changes to the proposed text as published in the October 20,
2000, issue of the Texas Register (25 TexReg 10465).

This new rule establishes the commission’s responsibilities to
institute a continuity of care program for offenders who are men-
tally impaired, elderly, physically disabled, terminally ill or signif-
icantly ill, as adopted by the Texas Council on Offenders with
Mental Impairments and the Texas Commission on Jail Stan-
dards.

The adopted new language in §211.31(a) and (b) is for clarifica-
tion purposes and the elimination of unnecessary references.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008941
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §211.33

The Texas Commission on Law Enforcement Officers Standards
and Education (Commission) adopts new §211.33, concerning
the law enforcement achievement awards, without changes to
the proposed text as published in the October 20, 2000, issue of
the Texas Register (25 TexReg 10466).

The adopted new language in this section is in §211.33(a)(4).

Language was added to this section for clarification purposes.
In §211.33(a)(5), the amendment to the section reflects the
change in reference from the Government Code to the Occu-
pations Code. The section number has been changed from
§211.108 to §211.33; the renumbering of this section improves
the organization of the section.
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No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008942
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
CHAPTER 215. TRAINING AND
EDUCATIONAL PROVIDERS AND RELATED
MATTERS
37 TAC §215.1

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §215.1, concerning li-
censing of training providers, without changes to the proposed
text as published in the October 20, 2000, issue of the Texas
Register (25 TexReg 10467).

The purpose of the new section is to identify the three types of
providers and to clarify the length of time for which their license
or contract is valid unless their license or contract is renewed.

Written comments from the Houston chief of police supports the
renewal of licensed academies. He states that this would moti-
vate academies to improve their performance.

The new section is being adopted under Texas Occupations
Code Annotated, Chapter 1701, §1701.151 which authorizes
the Commission to promulgate rules for the administration of
this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008943
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦

37 TAC §215.3

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §215.3, concerning
academy licensing, without changes to the adopted text as pub-
lished in the October 20, 2000, issue of the Texas Register (25
TexReg 10467).

The adopted new language in §215.3 (former §215.10) in-
cludes a change to the section number, the addition of the
term "telecommunications" and "other law enforcement related
training." In §215.3 subsection (a), the addition of the term
"proposed" in §215.3 subsection (b)(3). Language was added to
this section for clarification purposes in §215.3 subsection (b)(5)
reflecting the change in reference from the Government Code
to "the Occupations Code, Chapter 1701.252." Amendments
were made to the section in subsection (b)(10), which now
includes "any satellite training sites." In §215.3 subsection
(b)(11), language was added for clarification. In subsection (c)
the language "or by a team of academy coordinators appointed
by the executive director" and the language, "an" to the last
sentence in subsection (c) was added. In §215.3 subsection
(c)(6) the language, "a proprietary interest in, or a contractual
or written agreement providing for" was also added. The
amendment reflects the removal of the specific description of
the driving range, deleting the language found in subsection
(c)(6) of this section. In §215.3 subsection (c)(7), language
was added that requires an academy to have sufficient access
to modern technological training equipment. In subsection
(e)(2) of this section, the language "commission rules and"
was added, as well as in subsection (e)(4) of this section, the
language "or any other federal or State" was also added. In
§215.3 subsection (e)(5), the language "electronic mail address"
and the word "commission" was added to subsection (g). In
subsection (g)(2), the language "has been classified as at risk
under §215.13" has also been added. In subsections (h) and (i)
another reference is made of the language, "been classified as
at risk for" and the language, "without substantial improvement."
Obsolete language in this section has been eliminated in §215.3
subsection (h)(1) and (3). In subsection (h)(3) of this section, the
language, "not met the needs of the communities it is required
to serve" has also been added for clarification. A change was
also made to the effective date of this section.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008944
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700
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♦ ♦ ♦
37 TAC §215.5

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §215.5, concerning
contractual training, without changes to the proposed text as
published in the October 20, 2000, issue of the Texas Register
(25 TexReg 10469).

The adopted new language in §215.5 (former §215.66) includes
the change in the reference to the term "agreement" substitut-
ing the term "contract" for the term "agreement." This section
was rewritten for clarity, readability and improved organization.
In §215.5 subsection (c), the language, "for a stated period of
time, or two years, whichever is less," was added for clarification
purposes. The term "perpetual" was replaced with the term "two
years." In subsection (e)(8) of this section, the language "con-
tract, including rule §215.9" was added. In subsection (f)(2), the
term "contractual training provider" and the reference to "§215.9"
was also added. In subsection (h) the language, "the executive
director" replaced the language "commission staff." A change
was also made to the effective date of §215.5. The adopted new
language eliminates obsolete references and the renumbering
of this section make the sections sequential and easier to follow.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008945
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §215.7

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §215.7, (former
§215.67) concerning training provider advisory boards, without
changes to the proposed text as published in the October 20,
2000, issue of the Texas Register (25 TexReg 10471).

The adopted new language includes the change in reference to
the term agreement substituting the term contract or contractual
throughout the section. A change in reference from the Govern-
ment Code to the Occupations Code was made.

The section number has been changed and in §215.7 sub-
section (j) the adopted language requires the advisory board
to submit admission standards to the Commission to ensure
that the student has the necessary academic skills, physical
fitness, and background to become licensed and employed. The

effective date of this section has also changed. The language
was amended for clarity and the section was renumbered for
improved organization.

Written comments from the Houston chief of police supports
the minimum standards for admission to ensure that only those
suited for law enforcement are allowed entry into licensing
classes.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008946
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §215.9

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §215.9, concerning
the training coordinator of an academy, without changes to the
proposed text as published in the October 20, 2000, issue of the
Texas Register (25 TexReg 10472).

The adopted new language requires training coordinators to sub-
mit training rosters before endorsements are issued.

The adopted new language in §215.9 (former §215.20) includes
a change to the section number and the addition of the lan-
guage in subsection (a) of "or certificate," "a full time" and the
term "employee." Language was deleted in §215.9 subsection
(a) for clarity. Language was added to this section in subsec-
tion (b)(1)(A)(B)(C) and (D) for clarification purposes. Unneces-
sary language was eliminated. In this section, subsection (I) was
added, making training coordinators responsible for maintaining
records of tests and other evaluation instruments. The effective
date to this section also changed. Obsolete language in this sec-
tion has been eliminated.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to adopt rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008947
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Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §§215.10, 215.20, 215.30, 215.40, 215.66, 215.67

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts the repeal of §§215.10,
215.20, 215.30, 215.40, 215.66, and 215.67 concerning training
and educational providers and related matters, without changes
to the proposed text as published in the October 20, 2000, issue
of the Texas Register (25 TexReg 10473).

The provisions in Chapter 215 are being rewritten for clarity,
readability and improved organization.

No comments were received regarding the repeal of these rules.

This repeal is adopted under Texas Occupations Code Anno-
tated, Chapter 1701 §1701.151 which authorizes the Commis-
sion to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008999
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §215.11

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §215.11, concerning
training provider evaluations, without changes to the proposed
text as published in the October 20, 2000, issue of the Texas
Register (25 TexReg 10473).

The purpose of this section is to identify methods and records to
be used by the commission for evaluating all training providers.

This section will replace former §215.30 concerning academy
evaluations. The adopted new section is being added for clarifi-
cation purposes and improved organization.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008948
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §215.13

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §215.13, concerning
training providers and when they may be considered to be at risk,
without changes to the proposed text as published in the October
20, 2000, issue of the Texas Register (25 TexReg 10474).

The adopted new section clarifies the procedures used by the
commission when assessing training providers.

Written comments from he Houston chief of police supports set-
ting measurable standards to increase the accountability and
quality of training. The Coordinator of the South Plains College
Academy supports the 12-month period for improvements.

The new section is being adopted under Texas Occupations
Code Annotated, Chapter 1701, §1701.151 which authorizes
the commission to promulgate rules for the administration of
this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000

TRD-200008949
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §215.15

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §215.15, concerning
the standards used for persons enrolling in any law enforcement
training program and training credit, without changes to the pro-
posed text as published in the October 20, 2000, issue of the
Texas Register (25 TexReg 10475).

The adopted new language in §215.15 (former §215.40) includes
a change in section number.
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The renumbering of the section improves the organization of the
section.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008950
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §215.17

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §215.17, concerning
distance education, without changes to the proposed text as pub-
lished in the October 20, 2000, issue of the Texas Register (25
TexReg 10476).

The adopted new language in this section provides a definition
for distance education and guidance on obtaining commission
approval for distance education courses.

The adopted new section §215.17 (former §.71) includes a
change in chapter number. The renumbering of the section
makes for better organization of the section.

Written comments from the Houston chief of police disagrees
with the requirement for Commission approval of distance ed-
ucation courses. He also states that the exchange of course
materials between student and instructor may not be necessary
for some courses. The Houston chief of police requests that the
exchange be only a recommendation. No change was made to
this rule.

The new section is adopted under Texas Occupations Code An-
notated Chapter 1701, §1701.151 which authorizes the Commis-
sion to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008951

Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
CHAPTER 217. LICENSING REQUIREMENTS
37 TAC §§217.1, 217.5, 217.9 - 217.11, 217.15, 217.79,
217.88, 217.96

The Texas Commission on Law Enforcement Officers Standards
and Education ("commission") adopts the repeal of §§217.1,
217.5, 217.9, 217.10,217.11, 217.15, 217.79, 217.88, 217.96,
concerning in-service training, continuing education, appoint-
ment standards and instructor license, without changes to the
proposed text as published in the October 20, 2000, issue of the
Texas Register (25 TexReg 10477).

The new chapter 217 organizes all licensing and continuing ed-
ucation requirements for licensure.

No comments were received regarding the repeal of these rules.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200009000
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §217.1

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §217.1, concerning
minimum standards for initial licensure, without changes to the
proposed text as published in the October 20, 2000, issue of the
Texas Register (25 TexReg 10477).

The new section incorporated administrative and training
requirements for initial licensure for all types of licenses from
existing §§.102, 217.1, 217.5, 217.10, 219.77, 219.78 and
225.3. All of the sections will be adopted for repeal. In addition,
§217.1 Minimum Standards for Initial Licensure combined rules,
paperwork, and training requirements for initial licensure for
all types of licenses. It also requires that a person not have
ever been convicted of an offense above the grade of a Class
B misdemeanor or a Class B misdemeanor within the last ten
years, nor any family violence offense.
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No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated Chapter 1701, §1701.151 which authorizes the Commis-
sion to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008952
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §217.3

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §217.3, concerning
applications for license and initial report of appointment, with-
out changes to the proposed text as published in the October
20, 2000, issue of the Texas Register (25 TexReg 10479).

The new section organizes applications for licensing require-
ments from existing §221.3. The new section also adds
language that requires an agency that is appointing a person as
a temporary emergency telecommunicator to file an application
with the commission. The application must be approved with an
appointment date before the person is appointed. The applica-
tion must be completed, signed, and filed with the commission
by the chief administrator or designee.

No comments were received regarding the adoption of the rule.

The new section is adopted under Texas Occupations Code An-
notated Chapter 1701, §1701.151 which authorizes the Commis-
sion to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008953
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §217.5

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §217.5, concerning
denial of reports and applications, without changes to the pro-
posed text as published in the October 20, 2000, issue of the
Texas Register (25 TexReg 10480).

The new section revises the language of §.89, which will be re-
pealed, and it also realigns the rule within the chapter numeri-
cally.

No comments were received regarding the new rule.

The new section is adopted under Texas Occupations Code An-
notated Chapter 1701, §1701.151 which authorizes the Commis-
sion to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008954
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §217.7

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §217.7, concerning re-
porting the appointment and termination of a licensee, without
changes to the proposed text as published in the October 20,
2000, issue of the Texas Register (25 TexReg 10480).

The new section consolidates §221.5 and §221.7 which will be
repealed.

The new section adds language, which allows agencies to elec-
tronically report the appointment or termination of a licensee.
The new section also requires that agencies ensure that a per-
son who already holds a license meets the minimum standards
for licensure, or that a person meets the current enrollment stan-
dards.

Written comments from the Houston chief of police requests
an allowance for in person contact with a previous agency. No
changes were made to this rule.

The new section is adopted under Texas Occupations Code An-
notated Chapter 1701, §1701.151 which authorizes the Commis-
sion to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008955
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Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §217.9

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §217.9, concerning
continuing education credit for licensees, without changes to the
proposed text as published in the October 20, 2000, issue of the
Texas Register (25 TexReg 10481).

The new §217.9 defines the types of training considered for con-
tinuing education credit and clarifies the text by adding new lan-
guage from existing §217.79, which will be repealed.

Written comments from the Houston chief of police agrees that
mastery should be confirmed by testing.

The new section is adopted under Texas Occupations Code An-
notated Chapter 1701, §1701.151 which authorizes the Commis-
sion to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008956
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §217.11

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §217.11, concerning
legislatively required continuing education for licensees, without
changes to the proposed text as published in the October 20,
2000, issue of the Texas Register (25 TexReg 10482).

The new section delineates training attached to the type of li-
cense. In addition, it identifies training for newly appointed su-
pervisors and clarifies the requirements from existing §217.9 and
§225.5, which are being adopted as repeals.

Written comments from the Houston chief of police supports this
rule without comment.

The new section is adopted under Texas Occupations Code An-
notated Chapter 1701, §1701.151 which authorizes the Commis-
sion to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008957
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §217.13

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §217.13, concerning
the reporting of legislatively required continuing education, with-
out changes to the proposed text as published in the October 20,
2000, issue of the Texas Register (25 TexReg 10483).

The new section clarifies the reporting requirements of licensees
by adding language to existing §221.9, which will be repealed.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated Chapter 1701, §1701.151 which authorizes the Commis-
sion to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008958
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §217.15

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §217.15, concerning
the waiver of legislatively required continuing education, without
changes to the proposed text as published in the October 20,
2000, issue of the Texas Register (25 TexReg 10483).

The new section states that a waiver of the legislatively required
continuing education, under this section, may only be filed by
the chief administrator of the appointing or employing agency;
the licensee’s physician, or the licensee’s attorney.

The new section clarifies language from existing §217.11 which
will be repealed.

No comments were received regarding the adoption of the new
rule.
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The new section is adopted under Texas Occupations Code An-
notated Chapter 1701, §1701.151 which authorizes the Commis-
sion to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008959
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §217.17

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §217.17, concerning
active license renewal, without changes to the proposed text as
published in the October 20, 2000, issue of the Texas Register
(25 TexReg 10484).

The new section revises existing §.27, which will be repealed,
and new language was added for clarity.

The new rule enhances the responsibility of the executive direc-
tor in that each active licensee who is in non-compliance with the
current legislatively required education, shall be notified in writ-
ing, at least 90 days prior to expiration.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated Chapter 1701, §1701.151 which authorizes the Commis-
sion to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008960
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §217.19

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §217.19, concerning
the reactivation of a license, without changes to the proposed

text as published in the October 20, 2000, issue of the Texas
Register (25 TexReg 10484).

The new section which includes all licenses, stipulates that in-
dividuals with basic licensure training or licensure examination
scores over two years old must meet current licensing standards
and successfully complete the current legislatively required con-
tinuing education.

Written comments from the Houston chief of police disagrees
with this rule. He states that inactive licensees should be al-
lowed to continue to keep their licenses active by completing the
mandated continuing education courses. No change was made
to this rule.

The new section is adopted under Texas Occupations Code An-
notated Chapter 1701, §1701.151 which authorizes the Commis-
sion to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008961
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §217.21

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §217.21, concerning
annual firearms proficiency requirements, without changes to the
proposed text as published in the October 20, 2000, issue of the
Texas Register (25 TexReg 10485).

The new section clarifies the language of existing §.104, which
will be repealed.

The new section changes the requirements for designating a
firearms proficiency officer, as well as, ensuring that each as-
signed officer successfully completes the current course of fire.

Written comments from the Houston chief of police supports this
rule and states that it is critical for firearms proficiency to be prop-
erly documented and archived.

The new section is adopted under Texas Occupations Code An-
notated Chapter 1701, §1701.151 which authorizes the Commis-
sion to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008962
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Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §217.23

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §217.23, concerning
training standards for a conditional reserve license, without
changes to the proposed text as published in the October 20,
2000, issue of the Texas Register (25 TexReg 10486).

The new section adds language for clarity and realigns the con-
ditional reserve training standards from existing §219.70, which
will be repealed.

The new section establishes a timetable, which will eventually
phase out the conditional reserve license.

Written comments from the President of the Texas Reserve Law
Officers Association disagrees with discontinuing the reserve se-
quence. No change was made to this rule.

The new section is adopted under Texas Occupations Code An-
notated Chapter 1701, 1701.151 which authorizes the Commis-
sion to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008963
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
CHAPTER 219. PRELICENSING AND
REACTIVATION COURSES, TESTS, AND
ENDORSEMENTS OF ELIGIBILITY
37 TAC §219.1

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §219.1, concerning el-
igibility to take state licensing examinations, without changes to
the proposed text as published in the October 20, 2000, issue of
the Texas Register (25 TexReg 10487).

The adopted new language in §219.1 (former §219.40) provides
clarification on how an endorsement is issued.

The new rule stipulates that all second, third and duplicate en-
dorsements may only be issued by the executive director. This

practice is currently being used by the commission. The adopted
language explains that an endorsement of eligibility will be invali-
dated by any court ordered community supervision, probation or
conviction for any offense above a Class C misdemeanor.

Written comments received were from the Houston chief of po-
lice who opposes Commission issuance of second and third en-
dorsements to test as an undo hardship for scheduling retest
due to the time required to process and mail endorsements. No
changes made to this rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to adopt rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008964
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §219.3

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §219.3, concerning
the administration of state licensing examinations, concerning
eligibility to take state licensing examinations, without changes
to the proposed text as published in the October 20, 2000, issue
of the Texas Register (25 TexReg 10487).

The adopted new language in subsection (b)(11) of §219.3 (for-
mer §219.50) includes the commission’s requirements of test
administrators to collect and forward all answer sheets and en-
dorsements to the Commission. The adopted language restricts
what items an examinee may bring into the examination room
and includes the commission’s requirements of an examinee.
The renumbering of the section makes for better organization
of the section.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008965
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Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §219.5

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §219.5, concerning
the commission’s requirements of examinees, without changes
to the proposed text as published in the October 20, 2000, issue
of the Texas Register (25 TexReg 10488).

The purpose of the new section is to clarify the commission’s
eligibility requirements for those individuals sitting for an exami-
nation.

No comments were received regarding the adoption of the new
rule.

The new section is being adopted under Texas Occupations
Code Annotated, Chapter 1701, §1701.151 which authorizes
the commission to promulgate rules for the administration of
this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008966
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §219.7

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §219.7, concerning
the scoring of the examinations administered by the Commis-
sion, without changes to the proposed text as published in
the October 20, 2000, issue of the Texas Register (25 TexReg
10489).

The adopted new language in §219.7 (former §219.60) includes
the renumbering of the section for organizational purposes.

A substantive change was made in §219.7 subsection (a). The
additional language allows commission personnel to fax exami-
nation results to a training coordinator, upon request. If there is
a delay, the new language requires the commission to notify the
examinee or the training coordinator, if known, electronically or
in writing. In subsection (d) language was added which allows
the commission to deny, revoke, or suspend any license or cer-
tificate held by a person who violates

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008967
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §§219.40, 219.50, 219.60, 219.70, 219.77, 219.78

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts the repeal of §§219.40,
219.50, 219.60, 219.70, 219.77 and 219.78 concerning the
commission’s pre-licensing and reactivation courses, tests and
endorsements of eligibility, without changes to the proposed
text as published in the October 20, 2000, issue of the Texas
Register (25 TexReg 10489).

This chapter organizes all examination requirements for train-
ing providers and examinees. The adopted changes include the
renumbering of the sections to make the rules sequential and
substantive changes are being adopted to better meet the Com-
missions mission.

No comments were received regarding the repeal of these rules.

This repeal is adopted under Texas Occupations Code Anno-
tated, Chapter 1701, §1701.151 which authorizes the Commis-
sion to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200009001
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
CHAPTER 221. PROFICIENCY CERTIFICATES
AND OTHER POST-BASIC LICENSES
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37 TAC §§221.1, 221.3, 221.5, 221.7, 221.9, 221.15, 221.17,
221.19, 221.21, 221.23, 221.27 - 221.29, 221.31, 221.33,
221.35, 221.37, 221.38

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts the repeal of §§221.1,
221.3, 221.5, 221.7, 221.9, 221.15, 221.17, 221.19, 221.21,
221.23, 221.27, 221.28, 221.29, 221.31, 221.33, 221.35,
221.37, and 221.38 concerning proficiency certificates, without
changes to the proposed text as published in the October 20,
2000, issue of the Texas Register (25 TexReg 10490).

The section has been renumbered for organizational purposes.
Substantive changes are being adopted to better meet the Com-
missions needs.

No comments were received with the repeals of these rules.

This repeal is adopted under the Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200009002
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §221.1

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §221.1, without
changes to the proposed text as published in the October 20,
2000, issue of the Texas Register (25 TexReg 10491).

The adopted new language in §221.1 (former §221.15) includes
the renumbering of the section for improved organization, and
the deletion of obsolete references and unnecessary language.

Substantive changes were made to the section. The additional
language requires those seeking proficiency certificates to meet
all proficiency requirements. Applicants must currently be com-
missioned or appointed as a peace officer, reserve, jailer or a
telecommunicator for the corresponding certificate that they are
applying for; applicants may not have ever had a license or cer-
tificate issued by the commission suspended or revoked. Addi-
tional language stipulates that applicants must have also met the
continuing education requirements for the previous training cy-
cle and that applicants seeking firearms related certificates must
not be prohibited by state or federal law or rule from attending
training related to firearms or from possessing a firearm. The
adopted new language clarifies that the commission may refuse
a proficiency certificate to anyone that has not been reported to
the commission as meeting all the minimum standards, includ-
ing any training or testing requirements. It also clarifies that the
commission may refuse a proficiency certificate if an applicant

has not affixed any required signature, or if the required forms or
required documentation is incomplete, illegible or not attached.
The adopted new section also clarifies that if the application is
not submitted by the appointing agency or entity, or, if an appli-
cation contains a false assertion by any person, the commission
may refuse a proficiency certificate to that person. The effective
date of the section has also changed.

Written comments received were from the Houston chief of
police who supports the proposed requirements in order to lend
credibility for the certificates. The training coordinator from
Brazos County Sheriff’s Office requested clarification of college
credit, an explanation was provided. No changes were made
to this rule.

The new section is adopted under Texas Occupations Code An-
notated Chapter 1701, §1701.151 which authorizes the Commis-
sion to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008968
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §221.3

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §221.3, concerning
peace officer proficiency, without changes to the proposed text
as published in the October 20, 2000, issue of the Texas Regis-
ter (25 TexReg 10492).

The new section identifies the requirements for all proficiency
certificates.

The new section also changes points to training hours from the
existing §221.17, which will be repealed.

Written comments were received from the Houston chief of po-
lice who supports converting training points to training hours. He
also supports requiring all five courses for Intermediate Certifi-
cation.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008969
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Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §221.5

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §221.5, concerning
jailer proficiency, without changes to the proposed text as pub-
lished in the October 20, 2000, issue of the Texas Register (25
TexReg 10493).

The new section changes points to training hours from the exist-
ing §221.19, which will be repealed.

In addition, the adopted new section identifies requirements for
all jailer proficiency certificates to include the addition of a master
jailer.

No comments were received regarding the adoption of the new
rule.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008970
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §221.7

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §221.7, concerning
investigative hypnosis proficiency, without changes to the pro-
posed text as published in the October 20, 2000, issue of the
Texas Register (25 TexReg 10494).

The new section changes the language of the existing §221.7,
which will be repealed.

The peace officer requirements for hypnosis proficiency in the
existing §221.21(a)(1) and (2) are reflected in new §221.1(a)(2).

No comments were received regarding the adoption of the new
rule.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008971
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §221.9

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §221.9 concerning
Standardized Field Sobriety Testing Proficiency (SFST), without
changes to the proposed text as published in the October 20,
2000, issue of the Texas Register (25 TexReg 10494).

The new section changes the language and requires an appli-
cant to meet all proficiency requirements, including successful
completion of the current National Highway Traffic Safety Ad-
ministration (NHTSA) approved SFST Practitioner Course, and
35 field test evaluations as reported by the approved training
provider. The peace officer current license requirements are re-
flected in the adopted new §221.1. In addition, the new sec-
tion removes drug recognition expert certificate from the existing
§221.23, which will be repealed.

No comments were received regarding the adoption of the new
rule.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008972
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §221.11

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §221.11, concerning
mental health officer proficiency, without changes to the pro-
posed text as published in the October 20, 2000, issue of the
Texas Register (25 TexReg 10495).
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The new section clarifies language of the existing §221.27, which
will be repealed.

In addition, the new section adds language requiring peace of-
ficers to meet continuing education requirements and for non-
peace officers to meet adopted enrollment standards.

No comments were received regarding the adoption of the new
rule.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008973
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §221.13

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §221.13, concerning
emergency telecommunications proficiency, without changes to
the proposed text as published in the October 20, 2000, issue of
the Texas Register (25 TexReg 10495).

The adopted new language clarifies that an applicant must meet
all the specified proficiency requirements in order to qualify for
the basic emergency telecommunications proficiency, including
the adopted enrollment standards.

No comments were received regarding the adoption of the new
rule.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008974
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦

37 TAC §221.15

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §221.15, concerning
crime prevention inspector proficiency, without changes to the
proposed text as published in the October 20, 2000, issue of the
Texas Register (25 TexReg 10496).

The new section adds language to the text of §221.29, which will
be repealed.

The added language states that the applicant must meet all profi-
ciency requirements, including, successful completion of the cur-
rent training course reported by the approved training provider.
The new section also changes the State Board of Insurance to
the Department of Insurance.

No comments were received regarding the adoption of the new
rule.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008975
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §221.17

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §221.17, concerning
homeowners insurance inspector proficiency, without changes
to the proposed text as published in the October 20, 2000, issue
of the Texas Register (25 TexReg 10496).

The new §221.17 clarifies existing text from the existing §221.31,
which will be repealed.

The new section also adds language requiring applicants that
are peace officers to meet current continuing education require-
ments for the previous cycle and requires applicants to not have
ever had a certificate or license revoked or suspended by the
commission. In addition, if the applicant is not a commissioned
peace officer, an applicant must meet the adopted enrollment
standards.

No comments were received regarding the adoption of the new
rule.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008976
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §221.19

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §221.19, concerning
firearms instructor proficiency, without changes to the proposed
text as published in the October 20, 2000, issue of the Texas
Register (25 TexReg 10497).

The new section includes new language from the existing
§221.33, which will be repealed.

The new rule deletes the requirement from this section that an
applicant is not prohibited by state or federal law or rule, from at-
tending training related to firearms or from possessing a firearm.

No comments were received regarding the adoption of the new
rule.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008977
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §221.21

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §221.21 concerning
firearms proficiency for community supervision officers, without
changes to the proposed text as published in the October 20,
2000, issue of the Texas Register (25 TexReg 10498).

The new section clarifies the requirements for the certificate from
the existing §221.35, which will be repealed.

The new section also adds the term "community" to the text.

No comments were received regarding the adoption of the new
rule.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008978
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §221.23

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §221.23, concerning
the academic recognition award, without changes to the pro-
posed text as published in the October 20, 2000, issue of the
Texas Register (25 TexReg 10498).

The new section provides clarity and includes language that re-
quires applicants to meet all proficiency prerequisites, changing
the language from the existing §221.38, which will be repealed.

No comments were received regarding the adoption of the new
rule.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008979
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §221.25

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §221.25, concerning
civil process proficiency, without changes to the proposed text as
published in the October 20, 2000, issue of the Texas Register
(25 TexReg 10499).

The new section changes the language of the old §221.38, which
will be repealed.
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In addition, the new section omits reference of application fees
for certification.

Written comments received were from the President of the Texas
Reserve Law Officers Association who supports this proficiency
certificate, but wants reserve officers to be eligible to receive this
certificate.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008980
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §221.27

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §221.27, concerning
instructor proficiency certificates, concerning civil process pro-
ficiency, without changes to the proposed text as published in
the October 20, 2000, issue of the Texas Register (25 TexReg
10499).

The new section revises language in the existing §217.15, which
will be repealed.

The new rule changed the term license, to the term certificate
throughout the text. In addition, the new section allows telecom-
municators meeting the proficiency requirements in new §221.1
to become eligible for the instructor certification.

Written comments received were from the Houston chief of po-
lice who disagrees with the change from license to certificate.
No changes were made to the rule.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008981

Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
CHAPTER 223. ENFORCEMENT
37 TAC §223.1

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §223.1, concerning
commission license actions and the commission’s notification
process, without changes to the proposed text as published in
the October 20, 2000, issue of the Texas Register (25 TexReg
10500).

The adopted changes to §223.1 (former §.15) include a change
in the chapter number, changing the section from Chapter to
Chapter 223, improving the organization of the section.

The section has been renumbered and obsolete references or
unnecessary language have been eliminated. The adopted new
section clarifies the actions that the commission can take against
licensed individuals and also clarifies the procedures used by the
Commission, when notice of any hearing or any other action is
taken before the commission.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008982
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §§223.2, 223.7, 223.87

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts the repeal of §§223.2,
223.7 and 223.87 relating to enforcement actions, without
changes to the proposed text as published in the October 20,
2000, issue of the Texas Register (25 TexReg 10500).

The adopted sections are being renumbered and obsolete refer-
ences are being eliminated. The adopted amendments to these
sections are being rewritten for clarity, readability and improved
organization.
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No comments were received regarding the repeal of these rules.

This repeal is adopted under the Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200009003
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §223.3

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §223.3, concerning
an answer required from a person whose license the executive
director proposes to deny, cancel, suspend or revoke, without
changes to the proposed text as published in the October 20,
2000, issue of the Texas Register (25 TexReg 10501).

The new section §223.3 (former §223.2) explains the authority
the executive director has in these cases.

A licensee must file an answer either consenting to the penalty
recommended by the executive director in his petition or request
a contested case hearing.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008983
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §223.5

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §223.5, concerning

the filing of documents, without changes to the proposed text as
published in the October 20, 2000, issue of the Texas Register
(25 TexReg 10501).

The adopted new language in §223.5 (former §.3) includes a
change in the chapter number, changing the section from Chap-
ter to Chapter 223, improving the organization of the section.
The change to §223.5 subsection (a) consists of the deletion of
the word "him," replacing the reference with the term "executive
director".

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008984
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §223.7

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §223.7, concerning
contested cases and hearings, without changes to the proposed
text as published in the October 20, 2000, issue of the Texas
Register (25 TexReg 10502).

The adopted new language in §223.7 (former §.9) includes a
change in the chapter number, changing the section from Chap-
ter to Chapter 223 making for improved organization of the sec-
tion.

The section has been renumbered and language has been
added to include the effective date of the section.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008985
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Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §223.9

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §223.9, concerning
the place and nature of hearings, without changes to the pro-
posed text as published in the October 20, 2000, issue of the
Texas Register (25 TexReg 10502).

The adopted new language in §223.9 (former §.7) includes a
change in the chapter number, changing the section from Chap-
ter to Chapter 223, improving the organization of the section.

The section has been renumbered and new language is adopted
in subsection (b). Language has been added to include the ef-
fective date of the section.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008986
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §223.11

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §223.11, concerning
the State Office of Administrative Hearings administrative law
judge proposal for decision and any adversely affected party’s
right to file exceptions or briefs, without changes to the proposed
text as published in the October 20, 2000, issue of the Texas
Register (25 TexReg 10503).

The adopted new language in §223.11 (former §.10) includes a
change in the chapter number, changing the section from Chap-
ter to Chapter 223 improving the organization of the section.

The section has been renumbered and new language has been
adopted in subsection (b). The term "thirty" has been amended
to read the number "30"; the term "twenty" has been amended to

read the number "20". The effective date of the adopted amend-
ment has also been changed.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008987
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §223.13

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §223.13, concerning a
license holder’s voluntary surrender of any license issued by the
Commission, without changes to the proposed text as published
in the October 20, 2000, issue of the Texas Register (25 TexReg
10503).

The adopted new language in §223.13 (former §.101) includes a
change in the chapter number, changing the section from Chap-
ter to Chapter 223, improving the organization of the section.

The section has been renumbered and a change has been made
to the effective date.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008988
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
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37 TAC §223.15

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §223.15, concerning
suspension of licenses issued by the Commission, without
changes to the proposed text as published in the October 20,
2000, issue of the Texas Register (25 TexReg 10504).

The adopted new language in §223.15 (former §223.87) includes
new language.

In subsection (a) the word "noted" has been replaced by the term
"authorized by law." In subsection (a)(2), the reference to the
Government Code has been replaced by the Occupations Code,
Chapter 1701. In subsection (a)(5), language has been added
that will authorize the Commission to suspend any license issued
by the Commission if the license holder has previously received
two written reprimands from the Commission. In subsection (b),
a license may be suspended even though it may have become
inactive by some other means, such as expiration, voluntary sur-
render, or if there has been a two-year break in service. In sub-
section (c) the term of suspension for a licensee charged with
the commission of a felony, and adjudication is deferred, and the
license holder is placed on community supervision, the Commis-
sion shall immediately suspend any license held for a period of
20 years. In subsection (d) the adopted new language allows the
Commission to suspend any license issued by the Commission
for a term of 10 years if a judgment and sentence is entered re-
sulting in a misdemeanor conviction above the grade of a Class
C misdemeanor. In subsection (f) the adopted new language al-
lows the Commission to suspend any license issued by the Com-
mission if the court’s judgment or adjudication is deferred for any
misdemeanor above the grade of a Class C misdemeanor or any
family violence offense; and the licensee is then placed on com-
munity supervision, in this instance the term of suspension shall
be equal to the actual time served on community supervision.
This section has been renumbered and obsolete references have
been eliminated.

Written comments received were from the Houston chief of po-
lice who disagrees with the ten-year suspension for a misde-
meanor conviction above the grade of a Class C. A Lieutenant
from the Missouri City Department of Public Safety questioned
why a written reprimand could be issued in lieu of a suspen-
sion for felony community supervision. He also suggests that the
word misdemeanor be inserted before community supervision in
subsection (g). A Lieutenant from the Missouri City Department
of Public Safety states that current license holders should meet
the same standards as initial applicants. No change to the rule
was made.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008989

Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §223.17

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §223.17, concerning
the reinstatement of a suspended or probated license, without
changes to the proposed text as published in the October 20,
2000, issue of the Texas Register (25 TexReg 10506).

The adopted new section clarifies the procedures used by the
Commission when reinstating licenses that were issued by the
Commission.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008990
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §223.19

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §223.19, concerning
the revocation of licenses issued by the Commission, without
changes to the proposed text as published in the October 20,
2000, issue of the Texas Register (25 TexReg 10506).

The adopted new language in §223.19 (former §223.7) is a
change to the section number and to the effective date.

The renumbering of the section makes the sections sequential
and easier to follow.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008991
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §223.21

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §223.21, concerning
an individual’s right to appeal should that individual disagree with
a final decision of the Commission, without changes to the pro-
posed text as published in the October 20, 2000, issue of the
Texas Register (25 TexReg 10508).

The adopted new language in §223.21 (former §.17) includes a
change in the chapter number.

Changing the section from Chapter to Chapter 223 will improve
the organization of the section.

No comment were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008992
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
CHAPTER 225. CONTRACT JAILER
CERTIFICATE
37 TAC §§225.1, 225.3, 225.5, 225.7, 225.9, 225.11

The Texas Commission on Law Enforcement Officer Stan-
dards and Education ("Commission") adopts the repeal of
§§225.1,225.3,225.5,225.7,225.9, and 225.11 concerning

contract jailer proficiency, without changes to the proposed
text as published in the October 20, 2000, issue of the Texas
Register (25 TexReg 10508).

The requirements for contract jailer agencies and personnel will
be organized to meet current minimum standards for jailers.
Enforcement of contract jailer license will be placed under the
new chapter 223 regarding procedures for all action taken on
licenses. The repeal will also allow reporting responsibilities to
be organized under the administrative procedures in the new
chapter .

No comments were received regarding the repeal of these rules.

This repeal is adopted under the Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

The following statute is affected by this repeal: Texas Occupa-
tions Code Annotated, Chapter 1701, §1701.151 - General Pow-
ers.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200009004
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §225.1

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §225.1, concerning
issuance of contract jailer license, without changes to the pro-
posed text as published in the October 20, 2000, issue of the
Texas Register (25 TexReg 10509).

The new section revises the text to clarify the language from the
existing §225.1, which will be repealed.

The new section also changes jailer certificate to jailer license.

No comments were received regarding the adoption of the new
rule.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008993
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Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
CHAPTER 229. TEXAS PEACE OFFICERS’
MEMORIAL ADVISORY COMMITTEE
37 TAC §§229.1, 229.5, 229.10, 229.15, 229.20

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts the repeal of §§229.1,
229.5, 229.10, 229.15 and 229.20 relating to the eligibility of
deceased Texas peace officers’ and their inclusion on the Texas
Peace Officers’ Memorial, without changes to the proposed
text as published in the October 20, 2000, issue of the Texas
Register (25 TexReg 10509).

The adopted repeals of this sections are being renumbered and
obsolete references are being eliminated. The adopted amend-
ments to these sections are being rewritten for clarity, readability
and improved organization.

No comments were received regarding the repeal of these rules.

This repeal is adopted under the Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200009005
Edward T. Laine
Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 396-7700

♦ ♦ ♦
37 TAC §229.1

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §229.1, concerning
the general eligibility of deceased Texas peace officers and
their inclusion on the Texas Peace Officers’ Memorial, without
changes to the proposed text as published in the October 20,
2000, issue of the Texas Register (25 TexReg 10510).

The adopted new language in §229.1 (former §229.5) includes a
change in the section number improving the organization of the
section.

Written comments were received from the President of the Texas
Reserve Law Officers Association states that reserve officers

should be eligible for inclusion on the Memorial for any off-duty,
line of duty incident. No change to this rule was made.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008994
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §229.3

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §229.3, concerning
the specific eligibility of deceased Texas peace officers and
their inclusion on the Texas Peace Officers’ Memorial, without
changes to the proposed text as published in the October 20,
2000, issue of the Texas Register (25 TexReg 10510).

The adopted new language in §229.3 (former §229.10) includes
a change in the section number improving the organization of the
section.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008995
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §229.5

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §229.5, concerning
the determination standards used by the Commission to estab-
lish a deceased peace officer’s eligibility for inclusion on the
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Texas Peace Officers’ Memorial, without changes to the pro-
posed text as published in the October 20, 2000, issue of the
Texas Register (25 TexReg 10511).

The adopted new language in §229.5 (former §229.20) includes
a change in the section number improving the organization of the
section.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008996
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
37 TAC §229.7

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts new §229.7, concerning
Texas peace officers whose deaths would not be considered
for inclusion on the Texas Peace Officers’ Memorial, without
changes to the proposed text as published in the October 20,
2000, issue of the Texas Register (25 TexReg 10512).

The adopted new language in §229.7 (former §229.15) clari-
fies the circumstances by which a deceased Texas peace offi-
cer would be ineligible for inclusion on the Texas Peace Officers’
Memorial.

No comments were received regarding the adoption of the new
rule.

The new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, §1701.151, which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 22,

2000.

TRD-200008997
Edward T. Laine
Chief, Professional Standards and Operations
Texas Commission on Law Enforcement Officer Standards and
Education
Effective date: March 1, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 936-7700

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 19. TEXAS DEPARTMENT OF
PROTECTIVE AND REGULATORY
SERVICES

CHAPTER 709. EARLY AND PERIODIC
SCREENING, DIAGNOSIS, AND TREATMENT
INTEGRATED BEHAVIOR MANAGEMENT
SERVICES IN FOSTER CARE SETTINGS
40 TAC §§709.101 - 709.113

The Texas Department of Protective and Regulatory Services
(TDPRS) adopts the repeal of Chapter 709, consisting of
§§709.101-709.113, without changes to the proposed text
published in the September 1, 2000, issue of the Texas Register
(25 TexReg 8618).

As part of the rule review required by the Texas Government
Code, §2001.039 and the General Appropriations Act of 1997,
Article IX, §167, TDPRS is deleting obsolete rules in this chap-
ter because TDPRS never implemented the Early and Periodic
Screening, Diagnosis, and Treatment Integrated Behavior Man-
agement Services in Foster Care Settings program.

The repeal will function by deleting obsolete rules.

No comments were received regarding adoption of the repeal.

The repeals are adopted under the Human Resources Code,
§40.029, which authorizes the department to adopt rules that
facilitate the implementation of departmental programs.

The repeals implement the Human Resources Code, §40.029.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,

2000.

TRD-200008878
C. Ed Davis
Deputy Director, Legal Services
Texas Department of Protective and Regulatory Services
Effective date: February 1, 2001
Proposal publication date: September 1, 2000
For further information, please call: (512) 438-3437

♦ ♦ ♦
PART 20. TEXAS WORKFORCE
COMMISSION

CHAPTER 833. COMMUNITY DEVELOP-
MENT INITIATIVES
The Texas Workforce Commission (Commission) adopts new
Chapter 833. Community Development Initiatives, Subchapter
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A, General Provisions, §833.1 and Subchapter B, Texas Individ-
ual Development Account Pilot Project, §§833.11-833.15, con-
cerning the establishment and operation of the Texas Individ-
ual Development Account Pilot Programs. Section 833.14 is
adopted with changes to the proposed text as published in the
October 27, 2000 issue of the Texas Register (25 TexReg 10719)
and will be republished. Sections 833.1, 833.11-833.13, and
833.15 are adopted without changes and will not be republished.

Purpose. One of the primary goals of the Commission is to pre-
pare, place and retain individuals in employment. Texas Labor
Code §302.0672 and §302.068 provide for the establishment of
a pilot program for providing an opportunity for certain qualified
individuals to accumulate assets and to facilitate and mobilize
savings to recipients of public assistance to assist these individ-
uals in making the transition into the workforce from public as-
sistance.

The adopted rules describe the operation of the individual devel-
opment account pilot programs.

New Chapter 833 is added to set a location for services and
activities related to Community development initiatives.

New Subchapter A and §833.1 are added to include the general
provisions relating to the chapter.

New Subchapter B, including §§833.11-833.15 are added for the
purpose of setting forth the purpose, program design, intent,
funding, definitions, selection criteria for the Individual Develop-
ment Account Pilot Project, and requirements for account admin-
istrators.

The purpose of the Individual Development Account Pilot Project
is to provide certain low-income individuals who choose to par-
ticipate in the pilot with an opportunity to accumulate assets and
to facilitate and mobilize savings. Section 833.13 sets forth a
number of terms defined for the purpose of clarifying terms that
will apply to the operation of the Individual Development Account
Pilot Project.

The Commission also intends that a pilot project have a strong
relationship with its respective Board. The response to the re-
quest for proposal shall contain proof of support by the respec-
tive Board of the proposed pilot project.

The Commission received comments from one commenter, from
the West Central Texas Workforce Board. The commenter ex-
pressed both support and concerns regarding particular aspects
of the rules. A summary of the comments and the responses are
set forth as follows.

Comment: The Commenter stated that, although the rules state
the Commission’s intent that there be a strong relationship be-
tween the pilot project and the Boards, the rules do not clearly
require such a relationship. While the Commenter supports the
pilot project, the Commenter did not agree with competitively
procuring the pilot project outside the Board system. The Com-
menter stated that the proposed pilot project should be competi-
tively procured at the local level by Boards and recommends that
eligibility for the pilots be restricted to Boards, or Boards in part-
nership with their Texas Workforce Center contractors.

Response: The Commission agrees that coordination between
Boards and the entities awarded the pilot project is essential,
because the individuals being served may also be availing
themselves of services through the Texas Workforce Centers.
The Commission is charged with implementing the specific
requirements of the state law, which are slightly different from

current law allowing Boards to administer individual devel-
opment accounts funded directly with allocated Temporary
Assistance for Needy Family (TANF) funds. The new state law
authorized no direct funding for the pilot, but the Commission
has identified limited funding to implement a two-year pilot
project; continued and sustained funding may not be assured.
The Commission believes a state-level procurement to be the
most efficient and effective way to minimize administrative
expenses and maximize funds for services to eligible individ-
uals. The Commission recognizes the need for collaboration
and cooperation at the local level. Therefore, the Commission
has clarified that Boards may respond to the procurement or
collaborate and coordinate with other responding entities. The
Commission has also clarified that coordination with financial
institutions is important for the success of the demonstration
projects and thus amends §833.14(d).

Comment: The Commenter stated that the definition of "desig-
nated area" at §833.13(2) seems to significantly limit the ability
of rural areas to apply for the pilot project. The Commenter also
stated that while the larger counties may apply simply on the ba-
sis of population, the rural areas must have higher poverty rates.
The Commenter recommended that the rules be revised to allow
rural areas to compete solely based on population.

Response: The Commission agrees that the law establishes
a higher standard for rural areas based on poverty factors,
rather than population. However, the designation of areas in
§833.13(2) reflects the specific requirements as set out in the
law governing the pilot project. For that reason, the Commission
may not change the areas statutorily defined to be served by
the pilot project.

SUBCHAPTER A. GENERAL PROVISIONS
40 TAC §833.1

The adopted rule is proposed under Texas Labor Code
§§301.061, 301.068 and 302.002, which provide the Texas
Workforce Commission with the authority to adopt, amend,
or repeal such rules as it deems necessary relating to Texas
Workforce Commission’s services and activities.

The new rule affects Texas Labor Code Title 4.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 19,

2000.

TRD-200008826
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Effective date: January 8, 2001
Proposal publication date: October 27, 2000
For further information, please call: (512) 463-2573

♦ ♦ ♦
SUBCHAPTER B. TEXAS INDIVIDUAL
DEVELOPMENT ACCOUNT PILOT PROJECT
40 TAC §§833.11-833.15
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The adopted rules are proposed under Texas Labor Code
§§301.061, 301.068 and 302.002, which provide the Texas
Workforce Commission with the authority to adopt, amend,
or repeal such rules as it deems necessary relating to Texas
Workforce Commission’s services and activities.

The new rules affect Texas Labor Code Title 4.

§833.14. Selection Criteria for the Pilot Project.

(a) The Commission shall issue a Request for Proposal to pro-
cure one or more entities to serve as account administrators to imple-
ment and deliver services associated with the pilot.

(b) An account administrator shall meet the minimum criteria
established by the Commission for the pilot project, including, but not
limited to the following:

(1) being an eligible entity, which includes:

(A) a nonprofit, tax-exempt organization that is incor-
porated under Internal Revenue Code §501(c)(3), which may include
Boards;

(B) a local government entity, which may include
Boards, that submits a joint proposal with such a nonprofit, tax-exempt
organization;

(2) being located in or having community ties within at
least one of the designated areas of the pilot project;

(3) having a collaborative relationship with at least one fi-
nancial institution to facilitate administration of the accounts; and

(4) submitting a complete proposal in response to the re-
quirements listed and discussed in the request for proposal package for
the Texas Individual Development Account Pilot Project.

(c) The Commission shall select the entities to participate in
the Texas Individual Development Account Pilot Project based on the
responses to the request for proposal that demonstrate, among other
capabilities, the entities’ ability to meet the criteria contained in Assets
for Independence Act (AFIA) §405 (c)(1)-(3) and (5), which are as
follows:

(1) AFIA §405(c)(1), Sufficiency of project. The degree
to which the project described in the application appears likely to aid
project participants in achieving economic self-sufficiency through ac-
tivities requiring one or more qualified expenses.

(2) AFIA §405(c)(2), Administrative ability. The experi-
ence and ability of the applicant to responsibly administer the project.

(3) AFIA §405(c)(3), Ability to assist participants. The ex-
perience and ability of the applicant in recruiting, educating, and assist-
ing project participants to increase their economic independence and
general well-being through the development of assets.

(4) AFIA §405(c)(5), Adequacy of plan for providing in-
formation for evaluation. The adequacy of the plan for providing in-
formation relevant to an evaluation of the project.

(d) The Commission may also consider the following addi-
tional criteria.

(1) As referenced in the AFIA §405(c)(4), the entities’
commitment of non-Federal funds; and the aggregate amount of direct
funds from non-Federal public sector and from private sources that are
formally committed to the project as matching contributions.

(2) Any additional criteria contained in the request for pro-
posal or other such factors relevant to the purposes of the Texas Indi-
vidual Development Account Pilot Project, including the formation of
collaborative relationships and/or agreements with local support ser-
vice entities, financial institutions, and other entities to reduce and/or
eliminate a participant’s need to make an unqualified withdrawal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 19,

2000.

TRD-200008827
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Effective date: January 8, 2001
Proposal publication date: October 27, 2000
For further information, please call: (512) 463-2573

♦ ♦ ♦
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REVIEW OF AGENCY RULES
This Section contains notices of state agency rules review as directed by Texas Government Code,
§2001.039. Included here are (1) notices of plan to review; (2) notices of intention to review, which
invite public comment to specified rules; and (3) notices of readoption, which summarize public
comment to specified rules. The complete text of an agency’s plan to review is available after it is
filed with the Secretary of State on the Secretary of State’s web site (http://www.sos.state.tx.us/
texreg). The complete text of an agency’s rule being reviewed and considered for readoption is
available in the Texas Administrative Code on the web site (http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that
is reviewing the rules. Questions about the web site and printed copies of these notices may be
directed to the Texas Register office.



Agency Rule Review Plan
Texas Alternative Fuels Council

Title 31, Part 19

Filed: December 21, 2000

♦ ♦ ♦
Proposed Rule Reviews
Texas Department of Health

Title 25, Part 1

The Texas Department of Health (department) will review and con-
sider for readoption, revision or repeal Title 25, Texas Administrative
Code, Part 1, Chapter 295. Occupational Health, Subchapter D. Occu-
pational Health Rules and Guidelines, §§295.101-295.109; Subchap-
ter E. Industrial Homework Standards, §§295.121-295.126; and Sub-
chapter F. Standards for Face and Eye Protection in Public Schools,
§§295.141-295.148.

This review is in accordance with the requirements of the Texas Gov-
ernment Code, §2001.039, and the General Appropriations Act, Article
IX, §9-10.13, 76th Legislature, 1999.

An assessment will be made by the department as to whether the rea-
sons for adopting or readopting these rules continue to exist. This as-
sessment will be continued during the rule review process. Each rule
will be reviewed to determine whether it is obsolete, whether the rule
reflects current legal and policy considerations, and whether the rule
reflects current procedures of the department. The review of all rules
must be completed by August 31, 2003.

Comments on the review may be submitted in writing within 30 days
following the publication of this notice in theTexas Registerto Linda
Wiegman, Office of General Counsel, Texas Department of Health,
1100 West 49th Street, Austin, Texas 78756. Any proposed changes to
these rules as a result of the review will be published in the Proposed
Rules Section of theTexas Registerand will be open for an additional
30 day public comment period prior to final adoption or repeal by the
department.

TRD-200008871

Susan K. Steeg
General Counsel
Texas Department of Health
Filed: December 20, 2000

♦ ♦ ♦
The Texas Department of Health (department) will review and consider
for readoption, revision or repeal Title 25, Texas Administrative Code,
Part 1, Chapter 337. Water Hygiene, Subchapter A. Drinking Water
Standards Governing Drinking Water Quality and Reporting Require-
ments for Public Water Supply Systems §337.12 and §337.18.

This review is in accordance with the requirements of the Texas Gov-
ernment Code, §2001.039, and the General Appropriations Act, Article
IX, §9-10.13, 76th Legislature, 1999.

An assessment will be made by the department as to whether the rea-
sons for adopting or readopting these rules continue to exist. This as-
sessment will be continued during the rule review process. Each rule
will be reviewed to determine whether it is obsolete, whether the rule
reflects current legal and policy considerations, and whether the rule
reflects current procedures of the department. The review of all rules
must be completed by August 31, 2003.

Comments on the review may be submitted in writing within 30 days
following the publication of this notice in theTexas Registerto Linda
Wiegman, Office of General Counsel, Texas Department of Health,
1100 West 49th Street, Austin, Texas 78756. Any proposed changes to
these rules as a result of the review will be published in the Proposed
Rules Section of theTexas Registerand will be open for an additional
30 day public comment period prior to final adoption or repeal by the
department.

TRD-200008872
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: December 20, 2000

♦ ♦ ♦
Texas Department of Human Services

Title 40, Part 1
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The Texas Department of Human Services files this notice of intention
to review Title 40 TAC, Chapter 92 (relating to Licensing Standards
for Assisted Living Facilities), Chapter 94 (relating to Nurse Aides),
Chapter 95 (relating to Licensing Standards for Medication Aides),
Chapter 96 (relating to Licensing Standards for Certification of Long
Term Care Facilites), and Chapter 98 (relating to Licensing Standards
for Adult Day Care Facilities), pursuant to the Appropriations Act of
1997, House Bill 1, Article IX, §167.

As required by §167, the Department will accept comments regarding
whether the reasons for adopting each of the rules in 40 TAC, Chapters
92, 94, 95, 96, and 98 continue to exist. The deadline for the comments
is 30 days after this publication in theTexas Register.

Any questions or written comments pertaining to this notice of inten-
tion to review Chapter 92 should be directed to Susan Syler, Long Term
Care-Policy Section, Texas Department of Human Services W-519,
P.O. Box 149030, Austin, Texas 78714-9030, or at (512) 438-3111.

Any questions or written comments pertaining to this notice of inten-
tion to review Chapters 94 or 95 should be directed to Irma Bermea, Of-
fice of Program Integrity, Texas Department of Human Services Y-969,
P.O. Box 149030, Austin, Texas 78714-9030, or at (512) 231-5736.

Any questions or written comments pertaining to this notice of inten-
tion to review Chapters 96 and 98 should be directed to Maxcine Tom-
linson, Long Term Care-Policy Section, Texas Department of Human
Services W-519, P.O. Box 149030, Austin, Texas 78714-9030, or at
(512) 438-3169.

TRD-200008873
Paul Leche
General Counsel
Texas Department of Human Services
Filed: December 20, 2000

♦ ♦ ♦
Texas Racing Commission

Title 16, Part 8

The Texas Racing Commission files this notice of intention to review
Chapter 321. Pari-Mutuel Wagering in accordance with Chapter 1275,
Acts of the 75th Legislature, 1997, Section 55 and the General Appro-
priations Act of 1997, Article IX, Acts of the 75th Legislature, 1997,
Section 167 (167).

As part of this process, the Commission is proposing the repeal and
replacement of the entire Chapter. The proposed repeal of Chapter 321,
the proposed new Chapter 321 and a more detailed explanation of these
proposals may be found in the Proposed Rules section of theTexas
Register. The Commission will accept comments on the Section 167
requirement as to the reasons for repealing and replacing the sections
in this chapter and whether the provisions in the new sections continue
to exist. Comments may be submitted on or before February 1, 2001 to
Judith Kennison, General Counsel for the Texas Racing Commission,
P.O. Box 12080, Austin, Texas 78711-2080.

Any questions pertaining to this notice of intention to review should
be directed to Judith Kennison, General Counsel for the Texas Racing
Commission, P.O. Box 12080, Austin, Texas 78711-2080 or telephone
(512) 833-6699.

TRD-200008908
Judith L. Kennison
General Counsel
Texas Racing Commission
Filed: December 21, 2000

♦ ♦ ♦
Texas Department of Transportation

Title 43, Part 1

Notice of Intention to Review: In accordance with the General Ap-
propriations Act of 1999, House Bill 1, Section 10.13, Article IX, and
Government Code, §2001.039, as added by Senate Bill 178, 76th Leg-
islature, the Texas Department of Transportation (department) files this
notice of intention to review Title 43 TAC, Part I, Chapter 2, Environ-
mental Policy, Chapter 11, Design, and Chapter 23, Travel Information

The department will accept comments regarding whether the reasons
for adopting these rules continue to exist. The comment period will
last 30 days beginning with the publication of this notice of intention
to review.

Comment or questions regarding this rule review may be submitted in
writing to Robert L. Wilson, Director, Design Division, Texas Depart-
ment of Transportation, 125 E. 11th Street, Austin, Texas 78701-2483,
or by phone at (512) 416-2576.

TRD-200008925
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: December 22, 2000

♦ ♦ ♦
Adopted Rule Reviews
Texas Natural Resource Conservation Commission

Title 30, Part 1

The Texas Natural Resource Conservation Commission (commission)
adopts the rules review and readopts Chapter 86, Special Provisions for
Contested Case Hearings, Subchapter A, General; Subchapter B, Wa-
ter Rights Adjudication; and Subchapter D, Appeals of City Actions
Relating to Water Pollution Control and Abatement Outside the Cor-
porate Limits of a City. The commission also concurrently adopts the
repeal of Chapter 86, Special Provisions for Contested Case Hearings,
Subchapter C, Water Rate Hearings; Subchapter E, Appeals of Rules of
the Edwards Underground Water District; and Subchapter F, Variance
Hearings in the Adopted Rules section of this issue of theTexas Regis-
ter. The review was conducted in accordance with the requirements of
Texas Government Code, §2001.039; and the General Appropriations
Act, Article IX, §§9 - 10.13, 76th Legislature, 1999, which requires
state agencies to review and consider for readoption each of their rules
every four years. A review must include an assessment of whether the
reasons for the rules continue to exist. The proposed notice of inten-
tion to review was published in the October 6, 2000 issue of theTexas
Register(25 TexReg 10198). The proposed repeals were published in
the September 22, 2000 issue of theTexas Register(25 TexReg 9417).

CHAPTER SUMMARY

Chapter 86 provides procedural rules for water rights adjudication, wa-
ter rate hearings, appeals of city actions relating to water pollution con-
trol and abatements outside the corporate limits of a city, appeals of
rules of the Edwards Underground Water District, and variance hear-
ings.

ASSESSMENT OF WHETHER THE REASONS FOR THE RULES
CONTINUE TO EXIST

The provisions in Chapter 86 were originally adopted to provide pro-
cedures for specialized types of contested case hearings that were cre-
ated by statutes. The commission determined that the reasons for the
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rules in Subchapter A, General; Subchapter B, Water Rights Adjudi-
cation; and Subchapter D, Appeals of City Actions Relating to Water
Pollution Control and Abatement Outside the Corporate Limits of a
City continue to exist. However, some of the specialized types of con-
tested case hearings that were created by statute are either no longer
authorized by statute, superceded by other procedural rules adopted by
the commission, or rendered obsolete by other statutory provisions and
therefore the corresponding rule provisions are no longer needed. The
commission determined that the reasons for the rules in Subchapter C,
Water Rate Hearings; Subchapter E, Appeals of Rules of the Edwards
Underground Water District; and Subchapter F, Variance Hearings no
longer exist. Concurrently, the commission adopts the repeal of Sub-
chapters C, E, and F in the Adopted Rules section of this issue of the
Texas Register.

PUBLIC COMMENT

The comment period for the rules review closed on November 6, 2000,
and the comment period for the repeals closed on October 23, 2000. A
public hearing for the repeals was held on October 17, 2000. No one
attended the public hearing. No comments on whether the reasons for
the rules continue to exist were received.

TRD-200008895
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: December 21, 2000

♦ ♦ ♦
The Texas Natural Resource Conservation Commission (commission)
adopts the rules review and readopts Chapter 299, Dams and Reser-
voirs, in accordance with Texas Government Code, §2001.039, and the
General Appropriations Act, Article IX, §§9 - 10.13, 76th Legislature,
1999, which require state agencies to review and consider for readop-
tion each of its rules every four years. The review must include an
assessment of whether the reasons for the rules continue to exist. The
proposed notice of intention to review was published in the September
8, 2000 issue of theTexas Register(25 TexReg 9018).

CHAPTER SUMMARY

Chapter 299, Dams and Reservoirs, Subchapters A - E, provides for the
safe construction, maintenance, repair and removal of dams located in
the state. Subchapter A includes the general provisions to the rules
including definitions; duties, obligations and liabilities of dam own-
ers; and the requirement that all specifications, and the construction,
enlargement, alteration, repair or removal of dams shall be under the
supervision of an engineer registered in the state. Subchapter B in-
cludes the classifications of dams, hazard classification criteria, hydro-
logic criteria, evaluation of existing dams, interim alternatives, emer-
gency management, and variances. Subchapter C includes construction
requirements such as approval of plans and specifications, content of
construction plans and specifications, maintenance records, construc-
tion progress reports, plans and/or specification changes and amend-
ments, non compliance with approval plans and specifications, delib-
erate impoundments, certificate of completions, and record drawings

and permanent reference marks. Subchapter D includes the removal of
dams and reservoirs. Subchapter E includes emergency actions.

ASSESSMENT OF WHETHER THE REASONS FOR THE RULES
CONTINUE TO EXIST

The commission determined that the reasons for the rules in Chapter
299 continue to exist. The rules are needed to implement provisions
of state law including Texas Water Code, §12.052. Texas Water Code,
§12.052 authorizes the commission to enforce rules and orders and to
perform all acts necessary to provide for the safe construction, mainte-
nance, repair, and removal of dams.

PUBLIC COMMENT

The public comment period closed on October 9, 2000. No comments
on the assessment of whether the reasons for the rules continue to exist
were received.

TRD-200008896
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: December 21, 2000

♦ ♦ ♦
Texas Department of Protective and Regulatory Services

Title 40, Part 19

The Texas Department of Protective and Regulatory Services (TDPRS)
adopts the review of Title 40 Texas Administrative Code Chapter 709,
Early and Periodic Screening, Diagnosis, and Treatment Integrated Be-
havior Management Services in Foster Care Settings. The proposed
notice of review was published in the September 1, 2000, issue of the
Texas Register(25 TexReg 8746). No comments were received regard-
ing the review of Chapter 709.

As part of the review process, TDPRS has found that the reasons for
adopting this chapter no longer exist and is repealing this chapter. The
adopted repeals may be found in the Adopted Rules section of this issue
of theTexas Register.

This completes the review of 40 TAC Chapter 709, as required by the
Texas Government Code, §2001.039, and the General Appropriations
Act of 1997, Article IX, §167.

TRD-200008877
C. Ed Davis
Deputy Director, Legal Services
Texas Department of Protective and Regulatory Services
Filed: December 20, 2000

♦ ♦ ♦
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TABLES &
 GRAPHICS

Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.

Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on.
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IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in interest rate and applications to install remote
service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.



Texas Bond Review Board
Biweekly Report of the 2000 Private Activity Bond Allocation
Program

The information that follows is a report of the Private Activity Bond
Allocation Program for the period of December 9, 2000 through De-
cember 22, 2000.

Total amount of state ceiling remaining unreserved for the
$250,551,762 subceiling for qualified mortgage bonds under the
Act as of December 22, 2000: $0

Total amount of state ceiling remaining unreserved for the
$110,242,776 subceiling for state-voted issue bonds under the
Act as of December 22, 2000: $0

Total amount of state ceiling remaining unreserved for the $75,165,529
subceiling for qualified small issue bonds under the Act as of December
22, 2000: $0

Total amount of state ceiling remaining unreserved for the
$165,364,163 subceiling for residential rental project bonds un-
der the Act as of December 22, 2000: $0

Total amount of state ceiling remaining unreserved for the
$105,231,740 subceiling for student loans bonds under the Act
as of December 22, 2000: $0

Total amount of state ceiling remaining unreserved for the
$295,651,080 subceiling for all other issue bonds under the Act
as of December 22, 2000: $0

Total amount of the $1,002,207,050 state ceiling remaining unreserved
under the Act as of December 22, 2000: $13,121,937.34

Following is a comprehensive listing of applications, which have re-
ceived a Certificate of Reservation pursuant to the Act from December
9, 2000 through December 22, 2000:

Issuer: North Texas Higher Education Authority, Inc.

User: Eligible Borrowers

Description: Student Loan Bonds

Amount: $35,000,000

Following is a comprehensive listing of applications, which have issued
and delivered the bonds and received a Certificate of Allocation pur-
suant to the Act from December 9, 2000 through December 22, 2000:

1) Issuer: Travis County HFC

User: Fort Branch Landing LP

Description: Multifamily Residential Rental Project-Fort Branch
Landing

Amount: $12,318,000

2) Issuer: TDHCA

User: Hemma, Ltd.

Description: Multifamily Residential Rental Project-Red Hills Villas

Amount: $9,900,000

3) Issuer: Galveston County HFC

User: Eligible Borrowers

Description: Single Family Mortgage Revenue Bonds

Amount: $2,528,900

4) Issuer: Harlingen HFC

User: Eligible Borrowers

Description: Single Family Mortgage Revenue Bonds

Amount: $10,329,000

Following is a comprehensive listing of applications, which were either
withdrawn or cancelled pursuant to the Act from December 9, 2000
through December 22, 2000: None

Following is a comprehensive listing of applications, which released a
portion or their entire reserved amount pursuant to the Act from De-
cember 9, 2000 through December 22, 2000:

Issuer: Galveston County HFC

User: Eligible Borrowers

Description: Single Family Mortgage Revenue Bonds

Amount: $4,227
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For a more comprehensive and up-to-date summary of the 2000
Private Activity Bond Allocation Program, please visit the website
(www.brb.state.tx.us). If you have any questions or comments, please
contact Steve Alvarez, Program Administrator, at (512) 475-4803 or
via email at alvarez@brb.state.tx.us.

TRD-200009006
Steve Alvarez
Program Administrator
Texas Bond Review Board
Filed: December 22, 2000

♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. As required by federal
law, the public is given an opportunity to comment on the consistency
of proposed activities in the coastal zone undertaken or authorized by
federal agencies. Pursuant to 31 TAC §§506.25, 506.32, and 506.41,
the public comment period for these activities extends 30 days from
the date published on the Coastal Coordination Council web site. Re-
quests for federal consistency review were received for the following
project(s) during the period of December 7, 2000, through December
14, 2000. The public comment period for these projects will close at
5:00 p.m. on January 29, 2001.

FEDERAL AGENCY ACTIONS

Applicant: Michael Hoelzer; Location: The project site is located on
Taylor Lake at 2822 Shady Lake Road, Lots 33, 34, and 35 in Seabrook,
Harris County; CCC Project No.: 00-0443-F1; Description of Pro-
posed Action: The applicant proposes to construct a bulkhead and
boathouse, dredge an access channel to Taylor Lake, and fill a Har-
ris County Flood Control District Public Easement Canal, labeled as
Red Oak Gully. Approximately 90 linear feet of the gully will be filled
and a culvert will be utilized for storm water runoff from Red Bluff
Road. The mouth of the gully will be the location of the 24-foot-long
by 18-foot-wide covered boathouse. There is a 334-square-foot area on
the southeast side of the property that the applicant proposes to fill for
a straight bulkhead. A total of approximately 3,495 square feet, 0.08
acres of jurisdictional areas, will be filled. Boat access to the main area
of Taylor Lake will require dredging of 4,600 square feet or approxi-
mately 511 cubic yards to a depth of approximately 3 feet. Type of
Application: U.S.A.C.E. permit application #22206 under §10 of the
Rivers and Harbors Act of 1899 (33 U.S.C.A. §403) and section 404 of
the Clean Water Act (33 U.S.C.A. §§125-1387).

Applicant: Laredo Construction Company, Inc.; Location: The project
site is located in Galveston Bay near the south shore at 6501 Chan-
nelview Drive in Galveston, Galveston County. CCC Project No.:
00-0444-F1; Description of Proposed Action: The applicant proposes
to amend Permit Number 21091 to add a dredged barge berthing area.
The proposed 0.318-acre berthing area would be dredged to a depth
of 6.5 feet below mean high tide. Type of Application: U.S.A.C.E.
permit application #21091(01) under §10 of the Rivers and Harbors
Act of 1899 (33 U.S.C.A. §403).

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited

to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.

Further information for the applications listed above may be obtained
from Ms. Diane P. Garcia, Council Secretary, Coastal Coordination
Council, 1700 North Congress Avenue, Room 617, Austin, Texas
78701-1495, or diane.garcia@glo.state.tx.us. Comments should be
sent to Ms. Garcia at the above address or by fax at (512) 475-0680.

TRD-200009037
Larry R. Soward
Chief Clerk, General Land Office
Coastal Coordination Council
Filed: December 27, 2000

♦ ♦ ♦
Comptroller of Public Accounts
Notice of Intent to Renew Consultant Contract

Pursuant to Chapter 2254, Subchapter B, Texas Government Code, the
Comptroller of Public Accounts (Comptroller) furnishes this notice of
intent to renew a consultant contract.

Effective December 10, 1998, the Comptroller, acting on behalf of the
Texas Prepaid Higher Education Tuition Board, and Watson Wyatt In-
vestment Consulting, Inc. (Consultant) entered into a contract for in-
vestment consulting services. The initial term of the contract was from
December 10, 1998 through December 10, 1999. The contract was pre-
viously renewed from December 10, 1999 through December 10, 2000.
The Comptroller issues this notice of its renewal of the contract for the
period from December 10, 2000 through January 9, 2001. The renewal
is without an increase to the $190,000 not to exceed for the period from
December 10, 1999 through January 9, 2001.

For further information, contact Pamela Ponder, Deputy General Coun-
sel for Contracts, 111 E. 17th St., Room G-24, Austin, Texas 78744,
telephone number (512) 305-8673; fax (512) 475-0973, or by e-mail at
contracts@cpa.state.tx.us.

TRD-200009036
Pamela Ponder
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: December 27, 2000

♦ ♦ ♦
Revised Notice of Request for Proposals

Pursuant to Chapter 2254, Subchapter B, Texas Government Code, and
Section 403.020, Texas Government Code, the Comptroller of Public
Accounts (Comptroller) announces the issuance of its Request for Pro-
posals (RFP #118a) from qualified, independent firms to provide con-
sulting services to the Comptroller. This is a revision of the notice
published in the December 29, 2000, issue of theTexas Register. The
successful respondent will assist the Comptroller in conducting man-
agement and performance reviews of the following independent school
districts (ISDs): San Angelo, Christoval, Grape Creek, Veribest, Wall,
and Water Valley. The Comptroller reserves the discretion to award
one or more contracts for a review of one or all of the districts under
this RFP. The services sought under this RFP will culminate in final
reports, which shall contain findings, recommendations, implementa-
tion timelines, plans, and be a component part of the review of each
district involved. The successful respondent will be expected to begin
performance of the contract on or about March 8, 2001.
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Contact: Parties interested in submitting a proposal should contact
Clay Harris, Assistant General Counsel, Contracts, Comptroller of
Public Accounts, 111 E. 17th St., ROOM G-24, Austin, Texas, 78744,
telephone number: (512) 305-8673, to obtain a copy of the RFP. The
Comptroller will mail copies of the RFP only to those specifically
requesting a copy. The RFP was made available for pick-up at the
above-referenced address on Friday, January 5, 2001, between 2
p.m. and 5 p.m., Central Zone Time (CZT), and during normal
business hours thereafter. The Comptroller also made the complete
RFP available electronically on the Texas Marketplace after Friday,
January 5, 2001, 2 p.m. (CZT). All written inquiries, questions,
and mandatory Letters of Intent to propose must be received at the
above-referenced address prior to 2 p.m. (CZT) on Friday, January
26, 2001. Prospective respondents are encouraged to fax Letters of
Intent and Questions to (512) 475-0973 to ensure timely receipt. The
Letter of Intent must be addressed to Clay Harris, Assistant General
Counsel, Contracts, and must contain the information as stated in
the corresponding Section of the RFP and be signed by an official
of that entity. Mandatory Letters of Intent and Questions received
after this time and date will not be considered. The responses to
questions and other information pertaining to this procurement will be
posted on Wednesday, January 31, 2001, on the Texas Marketplace
http://www.marketplace.state.tx.us.

Closing Date: Proposals must be received in Assistant General Coun-
sel’s Office at the address specified above (ROOM G-24) no later than
2 p.m. (CZT), on Monday, February 12, 2001. Proposals received after
this time and date will not be considered.

Evaluation and Award Procedure: All proposals will be subject to
evaluation by a committee based on the evaluation criteria and proce-
dures set forth in the RFP. The Comptroller will make the final decision.

The Comptroller reserves the right to accept or reject any or all propos-
als submitted. The Comptroller of Public Accounts is under no legal
or other obligation to execute a contract on the basis of this notice or
the distribution of any RFP. The Comptroller shall pay for no costs in-
curred by any entity in responding to this Notice or the RFP.

The anticipated schedule of events is as follows:

Issuance of RFP - January 5, 2001, 2 p.m. CZT

Mandatory Letters of Intent and Questions Due - January 26, 2001, 2
p.m. CZT

Responses to Questions - January 31, 2001

Proposals Due - February 12, 2001, 2 p.m. CZT

Contract Execution - March 2, 2001, or as soon thereafter as practical

Commencement of Project Activities - March 8, 2001

TRD-200009026
Pamela Ponder
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: December 22, 2000

♦ ♦ ♦
Texas Education Agency
Notice of Cancellation of Request for Proposals Concerning
Texas Permanent School Fund Investment Systems Technology
Project

The Texas Education Agency (TEA) published Request for Proposals
(RFP) #701-01-011 concerning outsourcing the analysis, design and
project management of the Texas Permanent School Fund’s Investment

Systems Technology Project in the December 22, 2000, issue of the
Texas Register(25 TexReg 12836). The TEA hereby gives notice of
the cancellation of RFP #701-01-011.

Further Information. For further information, contact Frank Zahn, In-
vestments Division, Texas Education Agency, (512) 463-9162.

TRD-200009015
Criss Cloudt
Associate Commissioner
Texas Education Agency
Filed: December 22, 2000

♦ ♦ ♦
Texas Health and Human Services Commission
Joint Public Hearing - Proposed Payment Rates for the
Community Living Assistance and Support Services (CLASS)
Waiver Voucher Program Operated by the Texas Department of
Human Services

The Texas Health and Human Services Commission (HHSC) and
Texas Department of Human Services (DHS) will conduct a joint
public hearing to receive public comments on proposed payment rates
for the CLASS Waiver Voucher Program. The joint hearing will be
held in compliance with Title 1 of the Texas Administrative Code,
§355.105(g), which requires public hearings on proposed payment
rates for medical assistance programs. The public hearing will be
held on January 16, 2001, at 9:30 a.m. in the west section of the
Public Hearing Room (Room 125E) of the John H. Winters Human
Services Building at 701 West 51st Street, Austin, Texas (First Floor,
East Tower). Written comments regarding payment rates set by
HHSC may be submitted in lieu of testimony until 5:00 p.m. the
day of the hearing. Written comments may be sent by U.S. mail to
the attention of Nancy Kimble, DHS, MC W-425, P.O. Box 149030,
Austin, Texas 78714-9030. Express mail can be sent to Ms. Kimble
at DHS, MC W-425, 701 West 51st Street, Austin, Texas 78751-2312.
Hand-deliveries addressed to Ms. Kimble will be accepted by the
receptionist in the lobby of the John H. Winters Human Services
Building at 701 West 51st Street, Austin, Texas. Alternatively, written
comments may be sent via facsimile to Ms. Kimble at (512) 438-2165.
Interested parties may request to have mailed to them or may pick up a
briefing package concerning the proposed payment rates by contacting
Ms. Kimble, TDHS, MC W-425, P.O. Box 149030, Austin, Texas
78714-9030, (512) 438-4051.

Persons with disabilities who wish to attend the hearing and require
auxiliary aids or services should contact Ms. Kimble, DHS, MC
W-425, P.O. Box 149030, Austin, Texas 78714-9030, telephone
number (512) 438-4051, by January 12, 2001, so that appropriate
arrangements can be made.

TRD-200009038
Marina Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Filed: December 27, 2000

♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Notice of Application and Preliminary Decision for a
Municipal Solid Waste Permit Amendment

For The Period of December 19, 2000.
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APPLICATION AND PRELIMINARY DECISION. The City of Ker-
rville has applied to the Texas Natural Resource Conservation Commis-
sion (TNRCC) for a permit to amend the existing permit (MSW 1506)
to authorize a vertical expansion of the existing municipal solid waste
disposal facility from a height of 1752 feet above mean sea level (msl)
to a height of 1782 feet msl. The expansion will provide 1,337,865
cubic yards for additional landfilling purposes. The facility is located
approximately 2.5 miles southeast of the intersection of State High-
ways 27 and 16 in Kerrville in Kerr County, Texas. This application
was submitted to the TNRCC on January 31, 2000. The TNRCC exec-
utive director has completed the technical review of the application and
prepared a draft permit. The draft permit, if approved, would establish
the conditions under which the facility must operate. The executive di-
rector has made a preliminary decision to issue this draft permit. The
permit application, executive director’s preliminary decision, and draft
permit are available for viewing and copying at City Hall at 800 Junc-
tion Highway in the City of Kerrville, Texas, in Kerr County.

MAILING LISTS. You may ask to be placed on a mailing list to obtain
additional information regarding this application by sending a request
to the Office of the Chief Clerk at the address below. You may also
ask to be on a county-wide mailing list to receive public notices for
TNRCC permits in the county.

PUBLIC COMMENT / PUBLIC MEETING. You may submit pub-
lic comments or request a public meeting about this application. The
purpose of a public meeting is to provide the opportunity to submit
comment or to ask questions about the application. The TNRCC will
hold a public meeting if the executive director determines that there is
a significant degree of public interest in the application or if requested
by a local legislator. A public meeting is not a contested case hear-
ing. You may submit additional written public comment to the Office
of the Chief Clerk, MC 105, TNRCC, P.O. Box 13087, Austin, TX
78711-3087 within 30 days from the date of newspaper publication of
this notice.

OPPORTUNITY FOR A CONTESTED CASE HEARING. After the
deadline for public comments, the executive director will consider the
comments and prepare a response to all relevant and material or sig-
nificant public comments. The response to comments, along with the
executive director’s decision on the application, will be mailed to ev-
eryone who submitted public comments or who requested to be on a
mailing list for this application. If comments are received, the mailing
will also provide instructions for requesting a contested case hearing or
reconsideration of the executive director’s decision. A contested case
hearing is a legal proceeding similar to a civil trial in a state district
court. A contested case hearing will only be granted based on disputed
issues of fact that are relevant and material to the Commission’s de-
cision on the application. Further, the Commission will only grant a
hearing on issues that were raised during the public comment period
and not withdrawn. Issues that are not raised in public comments may
not be considered during a hearing.

EXECUTIVE DIRECTOR ACTION. The executive director may issue
final approval of the application unless a timely contested case hearing
request or request for reconsideration is filed. If a timely hearing re-
quest or request for reconsideration is filed, the executive director will
not issue final approval of the permit and will forward the application
and requests to the TNRCC Commissioners for their consideration at
a scheduled Commission meeting.

INFORMATION. If you need more information about this permit ap-
plication or the permitting process, please call the TNRCC Office of
Public Assistance, Toll Free, at 1-800-687-4040. General information
about the TNRCC can be found at our web site at www.tnrcc.state.tx.us.

Further information may also be obtained from City Hall of the City of
Kerrville at the address stated above or by calling the City Offices at
(830) 257-8000. Issued: December 15, 2000

APPLICATION. The City of Tulia, 201 North Maxwell Street, Tu-
lia, Swisher County, Texas, 79088, has applied to the Texas Natural
Resource Conservation Commission (TNRCC) to amend its existing
Type I arid exempt (AE) municipal solid waste landfill Permit No.
MSW-1009 with Proposed Permit No. MSW-1009A to continue the
Type I-AE municipal solid waste landfill facility and to designate a
portion of the facility as a Type IV-AE. This facility is located on
FM-1318, approximately 1.84 miles east of the intersection of FM-146
and FM-1318 in Swisher County, Texas. The proposed permit will al-
low an expansion of the permitted area from approximately 21 acres
to a total acreage of 80.21 acres, which will be used for disposal op-
erations. If the permit is granted, the applicant would be authorized
to dispose of municipal solid waste, class 2 and class 3 nonhazardous
industrial waste, construction demolition waste, yard waste, rubbish,
and certain special wastes. The facility would be authorized to oper-
ate from 7:00 am to 10:00 pm, Monday through Sunday. The Executive
Director of the TNRCC has prepared a draft permit which, if approved,
would establish the conditions under which the facility must operate.

PUBLIC COMMENT. Written public comments should be submitted
to the Office of the Chief Clerk at the address included in the infor-
mation section below within 30 days after newspaper publication of
this notice. A public meeting has not been held for this application.
If a public meeting is desired, please submit a request to the Office of
the Chief Clerk at the address included in the information section be-
low within 30 days after newspaper publication of the notice. A public
meeting is intended for the taking of public comment, and is not a con-
tested case hearing. An additional public meeting will be held only is
requested.

CONTESTED CASE HEARINGS. The TNRCC may approve the ap-
plication unless a written hearing request is filed within 30 days after
newspaper publication of this notice. To request a hearing, you must
submit the following: (1) your name (or for a group or association, an
official representative), mailing address, daytime phone number, and
fax number, if any; (2) the applicant’s name and the permit number;
(3) the statement "I/we request a contested case hearing;" (4) a brief
and specific description of how you would be affected by of the ap-
plication in a way not common to the general public; and (5) location
and distance of your property relative to the proposed facility. You may
also submit your proposed adjustments to the application/permit which
would satisfy your concerns. Requests for hearing on this application
must be submitted in writing during the 30-day notice period to the Of-
fice of the Chief Clerk at the address included in the information sec-
tion below. If a hearing request is filed, the Executive Director will not
issue the permit and will forward the application and hearing request
to the TNRCC Commissioners for their consideration at a scheduled
Commission meeting. If a contested case hearing is held, it will be a
legal proceeding similar to civil trials in state district court.

INFORMATION. Written hearing requests, public comments or re-
quests for a public meeting should be submitted to the Office of the
Chief Clerk, MC 105, TNRCC, P.O. Box 13087, Austin, TX 78711-
3087. For information concerning the hearing process, please contact
the Public Interest Counsel, MC 103, at the same address as above.
For additional information, individual members of the general public
may contact the Office of Public Assistance at 1-800-687-4040. Gen-
eral information regarding the TNRCC can be found at our web site at
www.tnrcc.state.tx.us. Issued: December 19, 2000

TRD-200008874
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LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: December 20, 2000

♦ ♦ ♦
Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions

The Texas Natural Resource Conservation Commission (TNRCC or
commission) staff is providing an opportunity for written public com-
ment on the listed Agreed Orders (AOs) pursuant to Texas Water Code
(the Code), §7.075, which requires that the TNRCC may not approve
these AOs unless the public has been provided an opportunity to sub-
mit written comments. Section 7.075 requires that notice of the pro-
posed orders and of the opportunity to comment must be published in
theTexas Registerno later than the 30th day before the date on which
the public comment period closes, which in this case isFebruary 5,
2001. Section 7.075 also requires that the TNRCC promptly consider
any written comments received and that the TNRCC may withhold ap-
proval of an AO if a comment discloses facts or considerations that
indicate the proposed AO is inappropriate, improper, inadequate, or
inconsistent with the requirements of the Code, the Texas Health and
Safety Code (THSC), and/or the Texas Clean Air Act (the Act). Addi-
tional notice is not required if changes to an AO are made in response
to written comments.

A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the
applicable Regional Office listed as follows. Written comments about
these AOs should be sent to the enforcement coordinator designated for
each AO at the TNRCC’s Central Office at P.O. Box 13087, Austin,
Texas 78711-3087 and must bereceived by 5:00 p.m. on February
5, 2001.Written comments may also be sent by facsimile machine to
the enforcement coordinator at (512) 239-2550. The TNRCC enforce-
ment coordinators are available to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, §7.075 provides that
comments on the AOs should be submitted to the TNRCC inwriting.

(1) COMPANY: Adventure Camp, Inc. dba Y.O. Adventure Camp;
DOCKET NUMBER: 2000-0801-PWS-E; IDENTIFIER: Public
Water Supply (PWS) Number 1330116; LOCATION: Mountain
Home, Kerr County, Texas; TYPE OF FACILITY: public water
supply; RULE VIOLATED: 30 TAC §290.106(a) and (b), and the
Code, §341.033(d), by failing to collect and submit routine monthly
and repeat water samples for bacteriological analysis; PENALTY:
$2,250; ENFORCEMENT COORDINATOR: Elvia Maske, (512)
239-0789; REGIONAL OFFICE: 14250 Judson Road, San Antonio,
Texas 78233-4480, (210) 490-3096.

(2) COMPANY: Antelope Oil Tool and Manufacturing Company;
DOCKET NUMBER: 2000-0733-AIR-E; IDENTIFIER: Air Account
Number PC-0003-A; LOCATION: near Mineral Wells, Parker
County, Texas; TYPE OF FACILITY: oil tools manufacturing;
RULE VIOLATED: 30 TAC §122.121, §122.130(b)(1), and the
Code, §382.085(b) and §382.0518, by failing to submit a timely and
complete initial abbreviated federal operating permit application and
continuing to operate as a major source of hazardous air pollutants;
and 30 TAC §116.110(a) and the Code, §382.085(b) and §382.0518,
by failing to obtain a permit to construct; PENALTY: $2,250;
ENFORCEMENT COORDINATOR: Mike Meyer, (512) 239-4492;
REGIONAL OFFICE: 1101 East Arkansas Lane, Arlington, Texas
78610-6499, (817) 469-6750.

(3) COMPANY: Collier’s Top of Texas, Inc.; DOCKET NUMBER:
2000-0642-AIR-E; IDENTIFIER: Air Account Number DD-0065-U;
LOCATION: Hereford, Deaf Smith County, Texas; TYPE OF FACIL-
ITY: millwright; RULE VIOLATED: 30 TAC §116.110(a) and the
Code, §382.085(b) and §382.0518, by failing to obtain authorization
to operate a surface coating plant; PENALTY: $1,750; ENFORCE-
MENT COORDINATOR: Shawn Hess, (806) 353-9251; REGIONAL
OFFICE: 3918 Canyon Drive, Amarillo, Texas 79109-4933, (806)
353-9251.

(4) COMPANY: Deep Water Water Association; DOCKET NUMBER:
2000-1053-PWS-E; IDENTIFIER: PWS Number 2390016; LOCA-
TION: Burton, Washington County, Texas; TYPE OF FACILITY: pub-
lic watersupply; RULE VIOLATED: 30 TAC §290.120(e), by failing to
conduct annual reduced tap monitoring sampling for lead and copper;
and 30 TAC §290.51(a)(3), by failing to pay public health service fees;
PENALTY: $313; ENFORCEMENT COORDINATOR: Subhash Jain,
(512) 239-5867; REGIONAL OFFICE: 6801 Sanger Avenue, Suite
2500, Waco, Texas 76710-7826, (254) 751-0335.

(5) COMPANY: EEX Corporation; DOCKET NUMBER: 2000-1004-
AIR-E; IDENTIFIER: Air Account Number LE-0067-U; LOCATION:
near Hallettsville, Lavaca County, Texas; TYPE OF FACILITY: natural
gas processing; RULE VIOLATED: 30 TAC §122.146(2) and the Act,
§382.085(b), by failing to submit the 1999 and 2000 annual compli-
ance certifications; PENALTY: $3,600; ENFORCEMENT COORDI-
NATOR: Carol McGrath, (361) 825-3100; REGIONAL OFFICE: 6300
Ocean Drive, Suite 1200, Corpus Christi, Texas 78412-5503, (361)
825-3100.

(6) COMPANY: Holnam Texas Limited Partnership; DOCKET
NUMBER: 2000-0975-AIR-E; IDENTIFIER: Air Account Number
ED-0099-J; LOCATION: Midlothian, Ellis County, Texas; TYPE
OF FACILITY: cement manufacturing; RULE VIOLATED: 30 TAC
§116.115(c) and the Act, §382.085(b), by failing to have each continu-
ous emission monitor system quality assured, notify the regional office
after the discovery of any continuous opacity monitor system, notify
the regional office in writing at least 30 days prior to the cylinder gas
audit, and properly identify the date, time, and repairs or adjustments;
PENALTY: $6,000; ENFORCEMENT COORDINATOR: Jorge
Ibarra, (817) 469-6750; REGIONAL OFFICE: 1101 East Arkansas
Lane, Arlington, Texas 76010-6499, (817) 469-6750.

(7) COMPANY: Houston Poly Bag 1, Limited and Houston Poly
Bag 2, Limited dba Houston Poly Bag; DOCKET NUMBER:
2000-1055-PWS-E; IDENTIFIER: PWS Number 1012474; LOCA-
TION: Tomball, Harris County, Texas; TYPE OF FACILITY: public
water supply; RULE VIOLATED: 30 TAC §290.117(e), (formerly
§290.120(e)), by failing to conduct annual reduced tap monitoring
sampling for lead and copper; PENALTY: $625; ENFORCEMENT
COORDINATOR: Subhash Jain, (512) 239-5867; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.

(8) COMPANY: Lone Star Ford, Inc.; DOCKET NUMBER: 2000-
0870-PST-E; IDENTIFIER: Petroleum Storage Tank Facility Identifi-
cation Number 0022235; LOCATION: Houston, Harris County, Texas;
TYPE OF FACILITY: automotive dealership; RULE VIOLATED: 30
TAC §334.105(a) and (b), by failing to maintain evidence of the fa-
cility’s financial assurance mechanism; 30 TAC §334.50(b)(2)(A)(i),
(ii)(I) and (III), (d)(1)(B)(ii), and the Code, §26.3475, by failing to con-
duct the line leak detector test, conduct the product piping test, and rec-
oncile inventory control records monthly; and 30 TAC §334.7(d)(3), by
failing to amend and file the underground storage tank registration in-
formation; PENALTY: $3,240; ENFORCEMENT COORDINATOR:
Kent Heath, (512) 239-4575; REGIONAL OFFICE: 5425 Polk Av-
enue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

IN ADDITION January 5, 2001 26 TexReg 257



(9) COMPANY: Mr. Dale McElyea and Mr. David McElyea dba M
& M Contractors and Industrial Coatings; DOCKET NUMBER: 1999-
1561-AIR-E; IDENTIFIER: Air Account Number GJ-0265-N; LOCA-
TION: Kilgore, Gregg County, Texas; TYPE OF FACILITY: painting
and sandblasting; RULE VIOLATED: 30 TAC §116.110(a) and the
Code, §382.085(b) and §382.0518(a), by failing to obtain an air permit
or meet the conditions for a permit by rule under 30 TAC §106.433 and
§106.452 prior to construction and operation of a surface coating and
dry abrasive operation; PENALTY: $2,500; ENFORCEMENT COOR-
DINATOR: Suzanne Walrath, (512) 239-2134; REGIONAL OFFICE:
2916 Teague Drive, Tyler, Texas 75701-3756, (903) 535-5100.

(10) COMPANY: City of Manvel; DOCKET NUMBER:
2000-0495-MWD-E; IDENTIFIER: Texas Pollutant Discharge
Elimination System (TPDES) Permit Number 13872-001; LOCA-
TION: Manvel, Brazoria County, Texas; TYPE OF FACILITY:
wastewater treatment; RULE VIOLATED: 30 TAC §305.125(1) and
(5), TPDES Permit Number 13872-001, Water Quality Permit Number
13872-001, and the Code, §26.121, by failing to prevent the discharge
and accumulation of solids to the receiving stream, comply with the
permitted effluent limits for total suspended solids and biochemical
oxygen demand, operate and maintain the facility to ensure permit
compliance, and submit complete and accurate information on the
1998 annual sludge report; PENALTY: $11,375; ENFORCEMENT
COORDINATOR: Catherine Albrecht, (713) 767-3500; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.

(11) COMPANY: Marathon Ashland Petroleum LLC; DOCKET
NUMBER: 2000-0780-AIR-E; IDENTIFIER: Air Account Number
GB-0055-R; LOCATION: Texas City, Galveston County, Texas;
TYPE OF FACILITY: petroleum refinery; RULE VIOLATED: 30
TAC §116.715(a), Permit Number 22433, and the Code, §382.085(b),
by failing to control emissions which exceeded the maximum allow-
able emission rate for sulfur oxide and submit the reports for stack
tests; PENALTY: $13,500; ENFORCEMENT COORDINATOR:
Sushil Modak, (512) 239-2142; REGIONAL OFFICE: 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(12) COMPANY: New Millennium Homes, Inc.; DOCKET NUM-
BER: 2000-0741-MLM-E; IDENTIFIER: Enforcement Identification
Number 15103; LOCATION: Conroe, Montgomery County, Texas;
TYPE OF FACILITY: residential construction site; RULE VIO-
LATED: 30 TAC §321.63 and the Code, §26.121, by failing to prevent
the unauthorized discharge of process wastewater from a sand sorting
machine; 30 TAC §297.11, by failing to obtain a water rights permit;
and the Code, §11.081, by failing to obtain proper authorization before
diverting, storing, impounding and using water in the State of Texas;
PENALTY: $8,200; ENFORCEMENT COORDINATOR: David
VanSoest, (512) 239-0468; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(13) COMPANY: Fielder Burnett dba Ponderosa Mobile Home Com-
plex; DOCKET NUMBER: 2000-0811-PWS-E; IDENTIFIER: PWS
Number 1910044; LOCATION: Amarillo, Randall County, Texas;
TYPE OF FACILITY: public water supply; RULE VIOLATED: 30
TAC §290.43(d)(1), by failing to provide pressure tank of 1,000 gallons
or greater that meet the American Society of Mechanical Engineers
standards, 30 TAC §290.46(j), by failing to provide adequate customer
service inspection certification; 30 TAC §290.41(c)(1)(F), by failing to
secure a sanitary control easement; 30 TAC §290.45(b)(1)(A), by fail-
ing to provide a well capacity of one and one-half gallons per minute
per connection; and 30 TAC §290.39(d)(1) and §290.41(c)(3)(A),
by failing to provide "as built" plans and specifications; PENALTY:
$1,313; ENFORCEMENT COORDINATOR: Shawn Hess, (806)

353-9251; REGIONAL OFFICE: 3918 Canyon Drive, Amarillo,
Texas 79109-4933, (806) 353-9251.

(14) COMPANY: Preferred Stampings of Texas, Incorporated;
DOCKET NUMBER: 2000-0670-PWS-E; IDENTIFIER: PWS Num-
ber 2460089; LOCATION: Round Rock, Williamson County, Texas;
TYPE OF FACILITY: public water supply; RULE VIOLATED: 30
TAC §290.46(d)(1) and (e)(1), by failing to document the results
of chlorine residual testing and have its water system under the
direct supervision of a certified waterworks operator; and 30 TAC
§290.118(a), (formerly §290.113(a)), by providing public drinking
water that exceeded the TNRCC Secondary Constituent Level for
fluoride; PENALTY: $750; ENFORCEMENT COORDINATOR:
Larry King, (512) 339-2929; REGIONAL OFFICE: 1921 Cedar Bend
Drive, Suite 150, Austin, Texas 78758-5336, (512) 339-2929.

TRD-200009035
Paul Sarahan
Director, Litigation Division
Texas Natural Resource Conservation Commission
Filed: December 27, 2000

♦ ♦ ♦
Notice of Public Hearing

The Texas Natural Resource Conservation Commission (TNRCC) will
conduct a public hearing to receive testimony concerning revisions to
30 TAC Chapter 106 under the requirements of Texas Health and Safety
Code, §382.017 and Texas Government Code, Subchapter B, Chapter
2001.

The proposed amendment to Chapter 106, concerning Permits by Rule,
would preclude new or modified engines and turbines used to generate
electricity from registering under this section. Therefore, they would be
required to operate under the standard permit for small electric gener-
ating units upon its issuance or obtain a permit under §116.111. Engine
or turbine-driven generators used to provide power for the operation of
facilities registered under the Air Quality Standard Permit for Concrete
Batch Plants or satisfying the conditions for facilities permitted by rule
under Chapter 106, Subchapter E (Aggregate andPavement) of this ti-
tle would still be allowed to register under §106.512.

A public hearing on this proposal will be held in Austin on January 23,
2001 at 10:00 a.m. at the TNRCC Complex in Building F, Room 2210,
located at 12100 Park 35 Circle. The hearing will be structured for the
receipt of oral or written comments by interested persons. Individu-
als may present oral statements when called upon in order of registra-
tion. There will be no open discussion during the hearing; however, an
agency staff member will be available to discuss the proposal 30 min-
utes prior to the hearing and will answer questions before and after the
hearing.

Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the hearing should con-
tact the Office of Environmental Policy, Analysis, and Assessment at
(512) 239-4900. Requests should be made as far in advance as possi-
ble.

Comments may be submitted to Joyce Spencer, MC 205, Office
of Environmental Policy, Analysis, and Assessment, Texas Natural
Resource Conservation Commission, P.O. Box 13087, Austin, Texas
78711-3087, or by fax to (512) 239-4808. All comments should
reference Rule Log Number 2000-050-106-AI. Comments must be
received by 5:00 p.m., February 5, 2000. For further information,
please contact Jill Burditt, Policy and Regulations Division, (512)
239-0560.

TRD-200008884
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Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: December 21, 2000

♦ ♦ ♦
Panhandle Regional Planning Commission
Legal Notice

The Panhandle Regional Planning Commission is soliciting bids for a
contract to provide Team Building and Development Training to Texas
Workforce Center staff.

Proposers should submit bids to provide three one-day identical ses-
sions on consecutive days, preferably Wednesday through Friday, in
order to train all team members. Each session should accommodate
30-40 attendees. Training must be conducted and invoicing completed
by February 21, 2001.

Subjects covered should be accommodating and facilitating changes in
governing legislation, work processes and co-workers; conflict resolu-
tion and problem solving; developing effective meeting practices, op-
erating agreements, and other collaborative processes and skills; and
helping teams how to understand team goals that will ensure all perfor-
mance measures are met.

Bids must be submitted to the Panhandle Regional Planning Commis-
sion no later than 5:00 p.m., January 15, 2001. Bids received after the
indicated date and time will not be accepted or considered for award.
PRPC reserves the right to reject any and all bids, to waive any irregu-
larities in any bids or in the bidding process, and may accept the bid or
bids deemed to be in its best interest.

To obtain the bid specifications or for further information, please
contact Leslie Hardin, Workforce Development Program Specialist at
(806) 372-3381 or lhardin@prpc.cog.tx.us.

TRD-200008879
Tom Dressler
Workforce Development Director
Panhandle Regional Planning Commission
Filed: December 20, 2000

♦ ♦ ♦
Legal Notice

The Panhandle Regional Planning Commission is soliciting bids for a
contract to purchase twelve (12) personal computers (PCs) and related
equipment. Delivery and invoicing must be completed by February 21,
2001.

To comply with our funding agency’s requirements, PRPC will only
accept bids for PCs produced by a Tier1/Tier2 manufacturer as desig-
nated by the Gartner Group. Tier 1/Tier 2 manufacturers include: Acer,
AST, Compaq, Digital, Dell, Gateway, HP, IBM, Micron, NEC, Unisys
and Zenith Data Systems.

Bid specifications may be obtained Monday through Friday, 8:00
a.m. to 5:00 p.m., at 415 West Eighth Ave., Amarillo, Texas
79101. For further information, please contact Mark Dubina, mdu-
bina@prpc.cog.tx.us, or Leslie Hardin, lhardin@prpc.cog.tx.us, or at
(806) 372-3381.

Bids must be submitted to the Panhandle Regional Planning Commis-
sion no later than 5:00 p.m., January 15, 2001. Bids received after the
indicated date and time will not be accepted or considered for award.

PRPC reserves the right to reject any and all bids, to waive any irregu-
larities in any bids or in the bidding process, and may accept the bid or
bids deemed to be in its best interest.

TRD-200008880
Tom Dressler
Workforce Development Director
Panhandle Regional Planning Commission
Filed: December 20, 2000

♦ ♦ ♦
Public Utility Commission of Texas
Notice of Application for Service Provider Certificate of
Operating Authority

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on December 19,
2000, for a service provider certificate of operating authority (SPCOA),
pursuant to §§54.151 - 54.156 of the Public Utility Regulatory Act
(PURA). A summary of the application follows.

Docket Title and Number: Application of Trans National Communica-
tions International, Inc. for a Service Provider Certificate of Operating
Authority, Docket Number 23440 before the Public Utility Commis-
sion of Texas.

Applicant intends to provide local exchange services, switched local
exchange services, non switched local services, Centrex and/or Centrex
like services, Digital subscriber line, ISDN, frame-relay, and other high
capacity line services.

Applicant’s requested SPCOA geographic area includes the area served
by all incumbent local exchange companies throughout the state of
Texas.

Persons who wish to comment upon the action sought should con-
tact the Public Utility Commission of Texas, P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Customer Protection Di-
vision at (512) 936-7120 no later than January 10, 2001. Hearing and
speech-impaired individuals with text telephone (TTY) may contact the
commission at (512) 936-7136.

TRD-200008876
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 20, 2000

♦ ♦ ♦
Notice of Application Pursuant to P.U.C. Substantive Rule
§26.171

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) an application on December 15, 2000,
pursuant to P.U.C. Substantive Rule §26.171 for approval to offer ex-
tended local calling service.

Tariff Title and Number: Application of Nortex Communications to
Offer Extended Local Calling Service Pursuant to P.U.C. Substantive
Rule §26.171. Tariff Number 23435.

The Application: Nortex Communications (Nortex), seeks approval to
offer extended local calling service at no additional fee between the
subscribers of the following exchanges: Myra and Forestburg, Myra
and Valley View East, Forestburg and Valley View, Forestburg and Val-
ley View East, Rosston and Valley View East. This application will not
increase Nortex’s existing rates. The company proposes an effective
date of March 19, 2001.
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Subscribers of Nortex have a right to petition the commission for re-
view of this proposed new service by filing a protest with the commis-
sion. The protest must be signed by a minimum of 5.0%, or 1,500 of
the affected local service customers, and must be received by the com-
mission no later than February 14, 2001. As of December 1, 2000, the
5.0% limitation equals 209 customers.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the commission’s Customer Pro-
tection Division at (512) 936-7120 on or before February 14, 2001.
Hearing and speech-impaired individuals with text telephones (TTY)
may contact the commission at (512) 936-7136. Please reference Tariff
Number 23435.

TRD-200008888
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 21, 2000

♦ ♦ ♦
Notice of Joint Agreement of United Telephone Company of
Texas, Inc., Doing Business as Sprint,et. al., to Offer Extended
Area Service

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of a joint agreement on December 7,
2000, seeking approval of one-way, optional, Extended Area Service
(EAS) from United Telephone Company of Texas, Inc., doing business
as Sprint,et. al., to the Dallas and Fort Worth Metropolitan Calling
Areas, pursuant to P.U.C. Substantive Rule §26.217.

Project Title and Number: Joint Petition of United Telephone Company
of Texas, Inc., doing business as Sprint,et.al., to Provide Extended
Area Calling Service to the Dallas and Fort Worth Metropolitan Call-
ing Areas, Pursuant to P.U.C. Substantive Rule §26.217(b)(8), Project
Number 23392.

The Joint Petition and Agreement: The proposed plan is an optional
offering to which subscribing Sprint residence and business local ex-
change customers will be able to call all other telephone customers
within the Dallas and Fort Worth Calling Areas for a monthly, flat rate.

The joint applicants have requested that the joint agreement filing
be processed administratively pursuant to P.U.C. Substantive Rule
§26.217(b)(8). Persons who wish to intervene in the proceeding
or comment upon action sought should contact the Public Utility
Commission of Texas, by mail at P.O. Box 13326, Austin, Texas
78711-3326, or call the commission’s Customer Protection Division at
(512) 936-7120 by February 26, 2001. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136.

TRD-200008875
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 20, 2000

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On December 20, 2000, Southwestern Bell Telephone Company and
Talk.com Holding Corporation, collectively referred to as applicants,

filed a joint application for approval of amendment to an existing in-
terconnection agreement under §252(i) of the federal Telecommunica-
tions Act of 1996, Public Law Number 104-104, 110 Statute 56, (codi-
fied as amended in scattered sections of 15 and 47 United States Code)
(FTA) and the Public Utility Regulatory Act, Texas Utilities Code An-
notated, Chapters 52 and 60 (Vernon 1998) (PURA). The joint applica-
tion has been designated Docket Number 23447. The joint application
and the underlying interconnection agreement are available for public
inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing 10 copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
23447. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by January 19, 2001, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 23447.

TRD-200009031
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 22, 2000

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement
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On December 19, 2000, Southwestern Bell Telephone Company and
Santa Rosa Telephone Cooperative, Inc., collectively referred to as ap-
plicants, filed a joint application for approval of amendment to an ex-
isting interconnection agreement under §252(i) of the federal Telecom-
munications Act of 1996, Public Law Number 104-104, 110 Statute
56, (codified as amended in scattered sections of 15 and 47 United
States Code) (FTA) and the Public Utility Regulatory Act, Texas Utili-
ties Code Annotated, Chapters 52 and 60 (Vernon 1998) (PURA). The
joint application has been designated Docket Number 23443. The joint
application and the underlying interconnection agreement are available
for public inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing ten copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
23443. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by January 19, 2001, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 23443.

TRD-200009033
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 22, 2000

♦ ♦ ♦

Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.215

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission), of a long run incremental cost (LRIC)
study pursuant to P.U.C. Substantive Rule §26.215.

Docket Title and Number. Southwestern Bell Telephone Company’s
Application for Approval of LRIC Study for GigaMan - New Digital
Link Service Pursuant to P.U.C. Substantive Rule §26.215 on or after
January 3, 2001, Docket Number 23453.

Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 23453. Written
comments or recommendations should be filed no later than 45 days
after the date of sufficiency and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P. O. Box 13326,
Austin, Texas 78711-3326. You may call the commission’s Customer
Protection Division at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136.

TRD-200009030
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 22, 2000

♦ ♦ ♦
Public Notice of Interconnection Agreement

On December 19, 2000, Southwestern Bell Telephone Company and
Paetec Communications, Inc., collectively referred to as applicants,
filed a joint application for approval of interconnection agreement un-
der §252(i) of the federal Telecommunications Act of 1996, Public Law
Number 104-104, 110 Statute 56, (codified as amended in scattered
sections of 15 and 47 United States Code) (FTA) and the Public Util-
ity Regulatory Act, Texas Utilities Code Annotated, Chapters 52 and
60 (Vernon 1998) (PURA). The joint application has been designated
Docket Number 23444. The joint application and the underlying inter-
connection agreement are available for public inspection at the com-
mission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing ten copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 23444. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by January 19, 2001, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or
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c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 23444.

TRD-200009032
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: December 22, 2000

♦ ♦ ♦
Supreme Court of Texas
Supreme Court Rules Advisory Committee Meeting

Pursuant to Supreme Court of Texas Misc. Docket Order No. 99-9167,
the Supreme Court Rules Advisory Committee publishes notice of the
following meeting open to the public. The Supreme Court Rules Ad-
visory Committee will meetJanuary 12, 2001 at 9:00 a.m. and Jan-
uary 13, 2001 at 8:30 a.m. at the State Bar Building, Room 101,
1414 Colorado, Austin Texas, 78701

The agenda for the meeting includes: (1) call to order; (2) discus-
sion relating to previous advisory committee proposals submitted to
the Supreme Court; (3) reports related to proposals to amend, change,
or modify Rule 3a, Texas Rules of Civil Procedure, the Texas Rules of
Civil Procedure relating to discovery disclosures in family law cases,
the Texas Rules of Civil Procedure and the Texas Rules of Appellate
Procedure relating to issues involving the finality of judgments; Rules
701 and 702, Texas Rules of Evidence; and (4) other business, includ-
ing review of public comments or other proposals to amend, change,
or modify the rules and procedures for the courts of the state of Texas.

Additional information related to this meeting may be obtained
from Chris Griesel, Rules Attorney, at (512) 463-6645 or by e-mail
at chris.griesel@courts.state.tx.us. Comments on any rule change
proposal, including a rule proposal made at this meeting, may be sub-
mitted to: Rules Attorney, Supreme Court of Texas, P.O. Box 12248,
Austin , Texas 78711 or by email to chris.griesel@courts.state.tx.us .

Persons with disabilities who plan to attend this meeting and who may
need auxiliary aids or services or others who may need additional as-
sistance are requested contact Chris Griesel at (512) 463-6645 at least
two (2) working days before the meeting so that the appropriate ar-
rangements may be made.

TRD-200008890

John T. Adams
Clerk
Supreme Court of Texas
Filed: December 21, 2000

♦ ♦ ♦
Texas Department of Transportation
Public Notice

Pursuant to Transportation Code, §21.111, and Title 43, Texas Admin-
istrative Code, §30.209, the Texas Department of Transportation con-
ducts public hearings to receive comments from interested parties con-
cerning proposed approval of various aviation projects.

For information regarding actions and times for aviation public hear-
ings, please go to the following web site - http://www.dot.state.tx.us -
click on Aviation, click on Aviation Public Hearing. Or, contact Karon
Wiedemann, Aviation Division, 150 East Riverside, Austin, Texas
78704, (512) 416-4520 or 800 68 PILOT.

TRD-200008887
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: December 21, 2000

♦ ♦ ♦
Request for Proposal - Section 5313 Planning Projects

In accordance with Transportation Code, Chapter 455, the Texas De-
partment of Transportation (TxDOT) is requesting proposals from ru-
ral transit districts (RTDs) in Texas to develop and support planning
projects in their service areas. This Request for Proposal (RFP) is be-
ing issued on Friday January 5, 2001. The deadline for submitting pro-
posals is 4:00 PM on Thursday, March 1, 2001.

Project selection will be through a competitive scoring process. More
than one proposal may be submitted by a RTD as long as each proposal
is submitted separately according to the procedures listed below. Limit
all proposals to 10 singe-sided (orfive double-sided) 8.5 by 11 inch
pages.

For purposes of this RFP, the term "planning project" is defined to in-
clude activities that:

(1) increase or enhance coordination between RTDs and E&Ds, social
service providers, other public transit providers, and other modes of
travel (e.g., JARC)

(2) increase the effectiveness and/or efficiency of the RTD

(3) assist in incorporation of Intelligent Transportation Systems (ITS)
technologies that work to meet objectives outlined in (1) and/or (2).

For purposes of this RFP, the term "RTD" is defined to include members
of the rural transit industry as defined by Transportation Code, Chapter
458.

Project Funding

Projects will be funded with grants of Federal Transit Administration
funds (Section 5313) which can provide up to 80% of the cost of plan-
ning projects. The remaining balance must be from local funds that
may include state formula funds to local agencies. Toll credits are not
available for this effort. These funds are for planning purposes only.
No operating or capital funds will be included.

A maximum of $800,000will be available for these RTD planning
projects. TxDOT reserves the right to award all or part of the funds
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at its discretion. Funds will be distributed on a reimbursement basis
and must be obligated within 120 days from the date of award of con-
tract. All work must be completed within sixteen months from the date
the contract is awarded.

Follow-Up - A year after the closure of the contract, a follow-up will
be undertaken by TxDOT’s Public Transportation Division to ascertain
the implementation status of the RTD’s planning project.

Timetable for RFP process -

graphic

[graphic]

Description of Eligible Project Activities -

Some of the eligible project activities could include but are not limited
to -

1. Analysis of service area characteristics

2. Identification of issues, problems, concerns on coordination
with other agencies, operating efficiency/service effectiveness of
the RTD along with suggestions of procedural and organizational
improvements, and non-financial and other intangible benefits of these
improvements

3. Identification of advanced technologies (ITS) for utilization to im-
prove coordination, operating efficiency, and service effectiveness. Ex-
amples could include, but are not limited to, utilization of schedul-
ing software, GIS/web technologies for tracking of vehicles, automa-
tion for counting passengers, use of advanced technologies for incident
management, etc. Consultant assistance with specifications, procure-
ments, and set-up oversight is eligible. Equipment costs arenot in-
cluded.

4. Analysis of policy and decision making process and recommenda-
tions for improvements (e.g., who is involved in decision making, how
are goals/objectives established and implemented, are lines of account-
ability, authority well defined, etc.)

5. Analysis of audits of operational functions, and identification of
areas for improvement (e.g., areas to analyze could include Account-
ing, Purchasing, Transportation Operations, Maintenance, Marketing,
Safety Training, etc.)

6. Preparation of transit development plans for expansion of service,
alternate routes, expansion of fleet to cope with demand, etc.

7. Public information program and media liaison (mass reproduction
and distribution costs are NOT eligible)

8. Local planning required for a JARC grant

9. Joint agency projects

10. Cost-benefit analysis of planned improvements

Evaluation Criteria

A review panel of TxDOT Public Transportation Division staff will
evaluate the various proposals to make the selection. The panel will
review, score, and rank all proposals received. All proposals will be
evaluated based on the proposed budget (30%), and the technical merits
of the proposal (70%) as explained in the following.

Proposed Budget (30%) -

Monies sought for use in the project should be clearly budgeted with
ALL costs clearly identified. A guidance (not all inclusive) for presen-
tation of costs is suggested below -

1. The source of the local match and any state formula funds utilized

2. Salary costs and fringe benefits by staff titles

3. Travel, equipment, supplies and/or contract costs

Technical Merits of Proposal (70%) -
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The technical merits will be scored on the basis of how the following
have been addressed in the proposal. The following are not all inclu-
sive.

1. Scope of project clearly outlined

2. Project goals and objectives clearly defined

3. Clarity and Organization in Concept Development

4. Approach to Problem Analysis

5. Project completion timetable

6. Responsiveness to terms and conditions of RFP

TxDOT reserves the right to contact a RTD to obtain written clarifica-
tion of information submitted or any other matter deemed appropriate
for the evaluations. No negotiations, decisions, or actions shall be exe-
cuted by the RTD as a result of any discussions with any state employee.
TxDOT will contact the designated project manager in the event clar-
ification is required during the proposal evaluation process. TxDOT
will consider only the addenda that are in writing and signed by an au-
thorized officer of the RTD.

In evaluating proposals, TxDOT has the right to accept or reject all or
any proposals, and award the proposal to best serve the rural transit
industry in Texas. TxDOT has the right to accept or reject any part of a
proposal. TxDOT has the right to use any or all information contained
in the proposal without limitation.

Proposal Requirements

RTDs responding to this RFP must submit to TxDOT six identical
copies of the proposal. Each proposal must contain at least the fol-
lowing information -

1. Cover Letter - This should include a brief summary of the proposed
project, the name, address, and telephone number/fax number of the
RTD, and the name of the designated contact person.

2. Technical Project Description - The RTD should provide a de-
tailed project outline/work plan describing the technical merits of the
proposal. This is 70% of the evaluation of the proposal. The purpose
of the project outline/work plan is to specify the exact nature of the
project. Applicants should fully address how the project meets its goals
and objectives. Note that there is a 10-page (5-page double-sided) limit
to the description.

3. Project Budget- The RTD is expected to provide detailed, itemized,
specific project cost information with the understanding that supporting
detail may be requested during the selection process. The local match
source should be clearly documented. This is 30% of the evaluation of
the proposal.

4. Signature Page- All proposals must be signed by an authorized
officer of the RTD.

Proposal Submission

Proposals must arrive at TxDOT-PTN no later than4:00 PM CST on
Thursday March 1, 2001. Proposals may be delivered by hand or
by courier to 150 E. Riverside, Austin, Texas 78704. (TxDOT- PTN,
5th Floor, South Tower, Attn.: Sundy Krishnamurthy). Proposals may
be mailed to Sundy Krishnamurthy, P.E., TxDOT, Public Transporta-
tion Division, 125 E. 11th. Street, Austin, Texas 78701-2483. Allow
sufficient time for mail to arrive by 4:00 PM CST on March 1, 2001.
TxDOT will NOT accept facsimile or e-mail submissions.

Proposals or modifications/addenda to proposals received after
4:00PM CST on March 1, 2001,will NOT be considered. Any
proposal may be modified or withdrawn by written notice received
in the location designated above at any time prior to 4:00 PM CST

on March 1, 2001. All proposals received, including those withdrawn
from consideration, become the property of TxDOT.

Notification of Award

TxDOT will notify all RTDs submitting proposals in response to this
RFP after the selection has been made. The relative standing or merits
of unsuccessful projects will not be discussed.

Agency Contact

Questions concerning this RFP should be directed in writing to Sundy
Krishnamurthy, TxDOT, Public Transportation Division, 125 E. 11th.
Street, Austin, Texas 78701-2483 or by Fax at (512) 416-2830no later
than February 15, 2001. TxDOT-PTN responses will be shared with
all RTDs by email.

TRD-200009007
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: December 22, 2000

♦ ♦ ♦
Texas Water Development Board
Request for Applications

The Texas Water Development Board (TWDB) requests, pursuant to 31
TAC §355.92, the submission of regional water planning applications
leading to the possible award of contracts to revise or update regional
water plans as described in 31 TAC Chapter 357. In order to receive a
grant, the applicant must be a political subdivision and must have been
designated an eligible applicant by a regional water planning group as
defined in 31 TAC §355.91.

Description of Funding Consideration. Total funding for development
or revisions of a regional water plan shall not exceed 100% of the total
cost of the planning per regional water planning area as defined in 31
TAC §355.91. The planning activities should be limited to those tasks,
which can be accomplished before October 31, 2001. The following
are the characteristics of activities, which TWDB may recommend as
being eligible for funding:

1. Continuation of a data collection program that was started in the first
round of regional planning that will provide data to be used during the
second round of planning.

2. Enhance groundwater studies started in the first round of regional
planning so that the models will meet Groundwater Availability Mod-
eling standards.

3. Start data collection portion of studies that will be used in the second
round of regional planning to quantify water supplies where insufficient
data currently exist.

In the event that acceptable applications are not submitted, the TWDB
retains the right to not award contract funds.

Deadline, Review Criteria, and Contact Person for Additional Infor-
mation. Ten double-sided copies of a complete regional water plan-
ning grant application must be filed with the Board prior to 5:00 p.m.,
February 16, 2001. Applications must be directed either in person to
Phyllis Thomas, Texas Water Development Board, Stephen F. Austin
Building, 1700 North Congress Avenue, Austin, Texas, or by mail to
Phyllis Thomas, Texas Water Development Board, P.O. Box 13231,
Austin, Texas, 78711-3231.

Applications will be evaluated according to 31 TAC §355.94. All po-
tential applicants may contact the Board to obtain these guidelines or
may be obtained from the Texas Water Development Board’s web page
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at: www.twdb.state.tx.us. Requests for information, the Board’s rules,
and instruction sheet covering the research and planning fund, may be
directed to Phyllis Thomas at the preceding address or by calling (512)
463-7926, or by e-mail at phyllis@TWDB.state.tx.us.

TRD-200008922
Suzanne Schwartz
General Counsel
Texas Water Development Board
Filed: December 21, 2000

♦ ♦ ♦
Request for Qualifications from Consultants - Water Research

The Texas Water Development Board (board) requests the submission
of statements of qualifications (RFQs) from interested consultants lead-
ing to the possible award of a contract for state Fiscal Year 2001 to con-
duct water research on the priority topic described below. The amount
of the grant awarded by the board is estimated not to exceed a total of
$25,000 from the Research and Planning Fund. Rules governing the
Research and Planning Fund (31 Texas Administrative Code, Chap-
ter 355) are available upon request from the board, or may be found
at the Secretary of State’s Internet address: http://204.65.105.13/tac/;
then sequentially select, "TAC Viewer", "Title 31", "Part 10", "Chap-
ter 355". Guidelines for responding to the RFQ, which include an ap-
plication form and detailed information on the research topic, will be
supplied by the board.

Description of the Research Objectives and Purpose.The board’s
grant contribution is estimated not to exceed the posted dollar value
adjacent to the priority research topic. RFQs are requested for the fol-
lowing priority research:

Comparative Analysis of Water and Wastewater Infrastructure Re-
quirements in States Bordering with Mexico ($25,000)

Despite the implementation of significant subdivision regulatory au-
thority (the Model Subdivision Rules) by Texas border counties, Texas
housing officials have noted continued development of residences in-
dicative of colonia conditions. The infrastructure requirements that are
lacking include indoor plumbing which can accommodate water pres-
sures associated with adequate water service, electrical wiring, and
other basic construction standards. In the meantime, Texas border
counties, as well as other counties throughout the state, continue to
seek additional authority to address conditions that create colonia-like
problems. Research of existing residential community development
regulations in California, Arizona, New Mexico and Texas that address
water and wastewater infrastructure needs is needed to determine the

extent to which regulations in these other states address the additional
infrastructure deficiencies that exist in colonias. The study will include
a literature review of existing housing deficiencies or problems in each
such state to identify consequences of the regulatory structure in place
in that state. The study will also include recommendations on changes
to Texas statutes to assist in the reduction of colonias in Texas.

Description of Consultant Criteria. The consultant should demon-
strate prior experience in the priority research topic, and be able to re-
view, research, analyze, evaluate and interpret data and research find-
ings; and have excellent oral presentation and writing abilities. If the
consultant is short-listed, the consultant should be prepared to make an
oral presentation to staff members of the board. The scope of work,
schedule, and contract amount will be negotiated after the board se-
lects the most qualified applicant. Failure to reach a negotiated contract
may result in subsequent negotiations with the next-most qualified ap-
plicant; however, a negotiation will not occur with applicants who are
determined by the board to be unqualified, or otherwise unsuited to per-
form the requested research. Consultants that are selected to conduct
the research may be required to present the results of their research at
one or more of the board’s monthly public meetings.

Deadline for Submittal, Review Criteria and Contact Person for
Additional Information. Ten double-sided copies of a completed
Statement of Qualifications must be filed with the Board prior to 5:00
PM, January 24, 2001. Respondents to this request shall limit their
Statement of Qualifications to 10 double-spaced pages, excluding the
resumes of the project team members. Statements of Qualifications
can be directed either in person to Ms. Phyllis Thomas, Texas Water
Development Board, Stephen F. Austin Building, Room 448, 1700
North Congress Avenue, Austin, Texas; or by mail to Ms. Phyllis
Thomas, Texas Water Development Board, P.O. Box 13231--Capitol
Station, Austin, Texas 78711-3231. All applicants must contact the
board to obtain the board’s guidelines for responding to the RFQ.
Requests for information, the board’s guidelines for responding to
the RFQ, and detailed information on this research topic should be
directed to Ms. Phyllis Thomas at the preceding address or by calling
(512) 463-7926, or by e-mail to phyllis@twdb.state.tx.us.

TRD-200008923
Suzanne Schwartz
General Counsel
Texas Water Development Board
Filed: December 21, 2000

♦ ♦ ♦
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How to Use the Texas Register
Information Available: The 13 sections of the Texas

Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for

opinions and opinions.
Emergency Rules- sections adopted by state agencies on

an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies

from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following a 30-day
public comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Open Meetings - notices of open meetings.
In Addition - miscellaneous information required to be

published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules

review.
Specific explanation on the contents of each section can be

found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 26 (2001) is cited
as follows: 26 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “26
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 26
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back

cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation

of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 19, April 13,
July 13, and October 12, 2001). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each

volume of the Texas Register (calendar year).



Texas Register
Services

TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).

Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal

 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette

Texas Workers Compensation Commission, Title 28
❑ Update service $25/year

Texas Register Phone Numbers (800) 226-7199
Documents (512) 463-5561
Circulation (512) 463-5575
Marketing (512) 305-9623
Texas Administrative Code (512) 463-5565

Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/

Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586
Name Availability (512) 463-5555
Trademarks (512) 463-5576

Elections
Information (512) 463-5650

Statutory Documents
Legislation (512) 463-0872
Notary Public (512) 463-5705

Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705
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