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OFFICE OF THE
 ATTORNEY GENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code. Title 4,
§402.042, and numerous statutes, the attorney general is authorized to write advisory opinions
for state and local officials. These advisory opinions are requested by agencies or officials when
they are confronted with unique or unusually difficult legal questions. The attorney general also
determines, under authority of the Texas Open Records Act, whether information requested for
release from governmental agencies may be held from public disclosure. Requests for opinions,
opinions, and open records decisions are summarized for publication in the Texas Register. The
attorney general responds  to many requests for opinions and open records decisions with letter
opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the attorney general unless and until it is modified or overruled by a
subsequent letter opinion, a formal Attorney General Opinion, or a decision of a court of record.
You may view copies of opinions at http://www.oag.state.tx.us. To request copies of opinions,
please fax your request to (512) 462-0548 or call (512) 936-1730. To inquire about pending
requests for opinions, phone (512) 463-2110.



Opinions

Opinion No. JC-0336

The Honorable Laura Garza Jimenez Nueces County Attorney 901
Leopard, Room 207 Corpus Christi, Texas 78401-3680

Re: Whether a police chief who has authority under a collective-bar-
gaining agreement to finally select the senior officer who will be pro-
moted to lieutenant may promote his nephew to a vacant lieutenant po-
sition, and related questions (RQ-0283-JC)

S U M M A R Y

A police chief who, under a collective-bargaining agreement, exercises
discretion to finally select from a list of three qualified senior officers
one person to promote to lieutenant, may not select his nephew. See
Tex. Gov’t Code Ann. § 573.062(b) (Vernon 1994). A collective- bar-
gaining agreement may be amended to take from the chief final author-
ity to decide promotions where the chief’s close relative is among the
list of those qualified and to give final authority in that instance to an-
other city official. If a collective-bargaining agreement is so amended,
the nephew may be promoted by the other official to lieutenant. The
police chief may allocate duties among lieutenants, including a newly
promoted nephew, as he or she deems necessary to accomplish the func-
tions of the office. A changed assignment may not, as a matter of fact,
change the related employee’s status.

Opinion No. JC-0337

Mr. Thomas A. Davis, Jr., Director Texas Department of Public Safety
P.O. Box 4087 Austin, Texas 78773-0001

Re: Proper use of magnetic stripe information on a driver’s license
(RQ-0316-JC)

S U M M A R Y

Magnetic stripe information contained on a driver’s license or identifi-
cation card issued by the Department of Public Safety may be utilized
only by law enforcement and other governmental agency personnel act-
ing in their official capacities.

Opinion No. JC-0338

The Honorable Jim Solis Chair, Committee on Economic Development
Texas House of Representatives P.O. Box 2910 Austin, Texas 78768-
2910

Re: Whether an Economic Development Board may vote to approve
funding for a business owned by a member of the board (RQ-0279-JC)

S U M M A R Y

The board of an economic development corporation may not approve
a loan to a director of the corporation. An economic development cor-
poration is not prohibited by law from entering into other transactions
with a member of the board or with an entity in which a board member
is interested if it complies with the provisions of the Texas Non-Profit
Corporation Act governing transactions between corporations and di-
rectors, or, in the event the corporation bylaws impose a stricter stan-
dard, with the bylaws.

Opinion No. JC-0339

The Honorable Rodney Ellis Chair, Finance Committee Texas State
Senate P.O. Box 12068 Austin, Texas 78711-2068

Re: Whether an individual may simultaneously serve as director of a
municipal utility district and member of the city zoning commission
(RQ-0281-JC)

S U M M A R Y

A director of a Municipal Utility District holds a public office, as does
a member of the Planning and Zoning Commission of the City of Mis-
souri City. Because the duties of the two offices are in conflict where
they have overlapping jurisdiction, the common-law doctrine of incom-
patibility bars one person from holding both offices. A Missouri City
ordinance also prohibits a member of the Planning and Zoning Com-
mission from holding another public office while serving as a Planning
and Zoning Commission member.

Opinion No. JC-0340

The Honorable Jim Solis Chair, Committee on Economic Development
Texas House of Representatives P.O. Box 2910 Austin, Texas 78768-
2910

Re: Eligibility of a police officer for a promotional examination un-
der the terms of section 143.031 of the Local Government Code (RQ-
0282-JC)
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S U M M A R Y

Police officers who have two years of continuous service as either Po-
lice Officer II or Police Officer III with the City of San Benito, Texas
are eligible to take that city’s civil service promotional examination for
the rank of sergeant.

Opinion No. JC-0341

The Honorable Toby Goodman Chair, Committee on Juvenile Justice
and Family Issues Texas House of Representatives P.O. Box 2910
Austin, Texas 78768-2910

Re: Whether a Texas State Board of Pharmacy rule specifying that no
drugs shall be included on a list of narrow therapeutic index drugs is
consistent with section 562.014 of the Texas Occupations Code, which
requires the Board, by rule, to "establish a list of narrow therapeutic
index drugs" (RQ-0289-JC)

S U M M A R Y

A Texas State Board of Pharmacy rule, 22 T.A.C. § 309.3(d)(2) (2000)
(Tex. State Bd. of Pharm., Prescription Drug Orders), which specifies
that no drugs shall be included on a list of narrow therapeutic index
drugs to which special refill rules should apply, is consistent with sec-
tion 562.014 of the Texas Pharmacy Act, Tex. Occ. Code Ann. §
562.014 (Vernon 2001).

For further information, please call (512) 463-2110

TRD-200100933
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: February 14, 2001

♦ ♦ ♦
Request for Opinions

RQ-0343-JC

The Honorable Jim Solis Chair, Economic Development Committee
Texas House of Representatives P.O. Box 2910 Austin, Texas 78768-
2910

Re: Furnishing of a social security number as a requirement for obtain-
ing a Texas driver’s license (Request No. 0343-JC)

Briefs requested by March 14, 2001

RQ-0344-JC

Ms. Victoria J.L. Hsu, P.E. Executive Director Texas Board of Profes-
sional Engineers 1917 IH 35 South Austin, Texas 78741

Re: Whether a corporation that is located on a federal enclave is subject
to the Texas Engineering Practice Act (Request No. 0344-JC)

Briefs requested by March 14, 2001

RQ-0345-JC

The Honorable Juan J. Hinojosa Chair, Criminal Justice Texas House
of Representatives P.O. Box 2910 Austin, Texas 78768-2910

Re: Transportation of suspected mentally ill persons on magistrates
warrants (Request No. 0345-JC)

Briefs requested by March 14, 2001

For further information, please call 512 463-2110.

TRD-200100934
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: February 14, 2001

♦ ♦ ♦
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 PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing
material within a section.



TITLE 1. ADMINISTRATION

PART 3. OFFICE OF THE ATTORNEY
GENERAL

CHAPTER 69. CENTRAL PURCHASING
SUBCHAPTER B. HISTORICALLY
UNDERUTILIZED BUSINESS PROGRAM
1 TAC §69.25

The Office of the Attorney General ("OAG") proposes new Sub-
chapter B, §69.25, relating to its historically underutilized busi-
ness ("HUB") program. The purpose of the new subchapter is
to comply with the Texas Government Code, Title 10, Subtitle
D, Chapter 2161, §2161.003, which requires state agencies to
adopt General Services Commission ("GSC") rules governing
their HUB program for construction projects and purchases of
goods and services paid for with state-appropriated funds. The
OAG proposes one addition to the text. The GSC rules are found
at 1 Texas Administrative Code ("TAC"), Title 1 Administration,
Part 5 General Services Commission, Chapter 111 Executive
Administration Division, Subchapter B Historically Underutilized
Business Program, §§111.11-111.28. ("TAC")

Dave Liebich, Purchasing Manager, Budget and Purchasing Di-
vision, has determined that for each year of the first five years
that the proposed rules are in effect:

A. the additional estimated cost to the state expected as a result
of enforcing or administering the rules will be zero because the
rules impose no additional burden on anyone;

B. the estimated reductions in costs to the state and to local gov-
ernments as a result of enforcing or administering the rules will
be zero because the rules impose no additional burden on any-
one;

C. the estimated loss or increase in revenue to the state or to
local governments as a result of enforcing or administering the
rules will be zero because the rules impose no additional burden
on anyone.

Mr. Liebich has also determined that for each year of the first five
years that the proposed rules are in effect, the public will benefit
because of an increased awareness of business opportunities
for HUB’s and increased opportunities for purchase and contract
awards to HUB’s.

The proposed rules will have no adverse economic effect on
small or large businesses and/or persons who seek to contract
with the state, because the proposed rules do not place addi-
tional economic burdens on small or large businesses and/or
persons who seek to contract with the state. There are no an-
ticipated economic costs to persons who are required to comply
with the proposed rules, because there are no additional eco-
nomic burdens to persons who are required to comply with the
proposed rules.

The OAG requests comments on the proposed rules from any
interested person. Comments may be submitted, in writing, no
later than thirty (30) days after the date of publication of this no-
tice to Beth Page, assistant attorney general, General Counsel
Division, Office of the Attorney General, Box 12548, Capitol Sta-
tion, Austin, Texas 78711-2548, or faxed to (512) 477-6040, or
e-mailed to Beth.Page@oag.state.tx.us.

The new subchapter is proposed under Texas Government
Code, Title 10, Subtitle D, Chapter 2161, §2161.003, which di-
rects state agencies to adopt the GSC’s rules under §2161.002
as the agency’s own rules. Those rules apply to agencies’
construction projects and purchase of goods and services paid
for with appropriated money.

This new subchapter implements the Texas Government Code,
Title 10, Subtitle D, Chapter 2161, §2161.003.

§69.25. Historically Underutilized Business Program.

The OAG adopts by reference the GSC rules found at 1 TAC, Title
1 Administration, Part 5 General Services Commission, Chapter 111
Executive Administration Division, Subchapter B Historically Under-
utilized Business Program, §§111.11-111.28, relating to Historically
Underutilized Business Program, with the following addition: For the
purpose of Subchapter B §69.25 "Commission" refers to General Ser-
vices Commission.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 9,

2001.

TRD-200100856
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Earliest possible date of adoption: March 25, 2001
For further information, please call: (512) 463-2110

♦ ♦ ♦
PART 10. DEPARTMENT OF
INFORMATION RESOURCES

CHAPTER 201. PLANNING AND
MANAGEMENT OF INFORMATION
RESOURCES TECHNOLOGIES
1 TAC §201.6

The Department of Information Resources (department)
proposes new §201.6 concerning geographic information
standards. The department is also publishing for comment
the proposed repeal of subsection (a) of §201.13 concerning
geographic information system standards applicable to state
agencies and institutions of higher education. Institutions of
higher education that acquire geographic information systems
or develop geospatial data solely for research or instructional
purposes are exempt from the proposed rule. Due to extensive
proposed revisions to subsection (a) of §201.13 and the desire
to shorten the length of existing §201.13, the department is
proposing new §201.6.

Subsection (a) addresses the applicability of the rule. Subsec-
tion (b) sets forth the implementation timeframe for new and
existing datasets and maintenance. Subsection (c) references
additional technical information that would be provided by the
Texas Geographic Information Council to aid implementation
of the rule. Subsection (d) provides a waiver process for
the proposed rule. Subsection (e) contains the standards for
geospatial data acquisition and development, geospatial data
exchange, geospatial data documentation, mapping datum and
the statewide mapping system.

The new rule is proposed in accordance with Texas Govern-
ment Code §2054.052(a), which provides the department may
adopt rules as necessary to implement its responsibilities and
Water Code §16.021(b), which requires the department to de-
velop rules related to statewide geo-spatial data and technology
standards.

Mr. Eddie Esquivel, director of the Enterprise Operations Divi-
sion, has determined that for each year of the first five years the
proposed rule will be in effect, there will be few fiscal implications
for state government as a result of enforcing or administering
the proposed rule. Only state agencies and institutions of higher
education that use or develop digital geospatial data and geo-
graphic information systems are affected by the proposed rule.

Those affected may incur administrative and training costs of ap-
proximately $1,000 to $2,000 during the first year of the rule be-
ing in effect, and no costs during the second through fifth years.
The department will provide training for geospatial data docu-
mentation for those agencies requiring such training. There will
be no fiscal implications for local government as a result of en-
forcing or administering the proposed rule.

Mr. Esquivel has determined that for each year of the first five
years the proposed rule will be in effect, the benefit to the public
will be improved access to public domain geospatial datasets
and the detailed documentation required to make productive use
of these datasets. There will be no effect on small businesses.
Mr. Esquivel believes that there is no additional anticipated
economic cost to persons who are required to comply with the
amended rule.

Comments on proposed §201.6 may be submitted to Renee
Mauzy, General Counsel, Department of Information Re-
sources, via mail to P.O. Box 13564, Austin, Texas 78711, or
electronically to renee.mauzy@dir.state.tx.us no later than 5:00
p.m., within 30 days after publication.

The rule is proposed under Texas Government Code
§2054.052(a), which authorizes the department to adopt
rules as necessary to carry out its responsibility under the Infor-
mation Resources Management and Water Code, §16.021(b),
which requires the department to develop rules related to
statewide geo-spatial data and technology standards.

Water Code §16.021(b) is affected by the proposed amendment.

§201.6. Geographic Information Standards.
(a) Applicability. All users and developers of digital geospa-

tial data and geographic information systems in state agencies and
state-supported universities must comply with the technical standards
specified in thissection. Institutionsof higher education, as defined by
the Education Code, §61.003, are exempt from these standards when
geographic information systemsareacquired, or digital geospatial data
developed, solely for research or instructional purposes. Activities
conducted by aregistered professional land surveyor while engaged in
the practice of professional surveying, as defined in the Professional
Land Surveying Practices Act (Art. 5282c, VTCS) are exempt from
these standards.

(b) Implementation timeframe.

(1) New datasets and dataset enhancement. These stan-
dardsgo into effect immediately for activities involving theacquisition
or development of new digital geospatial data, or the enhancement of
existing digital geospatial data.

(2) Existing datasets and dataset maintenance. These stan-
dards go into effect one year from the date of adoption for digital
geospatial datasets, including related maintenance and field data col-
lection procedures, that were in existence prior to adoption.

(c) Implementation guidance. Pursuant to Water Code
§16.021(b), the Texas Geographic Information Council provides
guidance to the executive administrator of the Texas Water Devel-
opment Board and to the Department of Information Resources
(the department). The guidance provided by the Texas Geographic
Information Council to the department relates to rules developed by
the department for geospatial data and technology standards. In ful-
fill ing its duties under Water Code §16.021(b), the Texas Geographic
Information Council publishes and maintains guidance information
relating to the implementation of geographic information standards
at www.tgic.state.tx.us. State agencies and institutions of higher
education are encouraged to utilize the Texas Geographic Information
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Council guidance in implementing the standards set forth in this rule.
However, only the department may modify, or grant waivers from,
these standards.

(d) Waivers. The information resource manager of an agency
or institution of higher education that wants to obtain awaiver from the
department shall submit awritten waiver request to theexecutivedirec-
tor of the department, 300 West 15th Street, Suite 1300, Austin, Texas
78701. Within ten days of receipt of the request, the department shall
notify the requesting agency of any additional information that may
be needed to act on the waiver request. The department shall grant or
deny the waiver request within the later of thirty days of receipt of the
request or thirty daysof receipt of theadditional information requested
by thedepartment in order to act on thewaiver request. Thedepartment
may request that theTexasGeographic InformationCouncil review and
comment onthewaiver request. Thedecision of thedepartment regard-
ing thegranting or denial of a waiver is final and may not be appealed.

(e) Standards.

(1) Geospatial data acquisition and development.

(A) Standard. An agency planning to acquire, develop,
or enhance a digital geospatial dataset that corresponds to a current
or planned Texas framework layer shall coordinate such activity with
the Texas Geographic Information Council. Texas framework layers
are defined as digital orthoimagery, digital elevation models, elevation
contours, soil surveys, water features, political boundaries, and trans-
portation.

(B) Exclusions. This standard excludes geospatial
dataset acquisition, development or improvement projects that involve
an expenditure of $100,000 or less, or which are performed under
contract for an external entity.

(2) Geospatial data exchange.

(A) Dataformat. An agency that originatesor addsdata
content to adigital geospatial dataset and distributesthedataset toother
agencies or the public must make the dataset available in at least one
digital format which is readily usable by a variety of geographic infor-
mation system softwarepackages. This requirement doesnot preclude
the agency from offering the dataset in other data formats. Readily
usable formats are defined as: Spatial Data Transfer Standard, Digi-
tal Line Graph, Digital Elevation Model, Environmental Systems Re-
search InstituteArcInfo Export File, Environmental Systems Research
Institute Shape File (and associated files), Bentley MicroStation De-
signFile, AutoDesk AutoCAD DrawingExchangeFile, MapInfo, Geo-
TIFF, TIFF World File, JPEG World File, Lizard Tech Multi-Resolu-
tion SeamlessImageDatabase, and ER Mapper Encapsulated Wavelet.

(B) Purchaseof public domain datasets. An agency that
purchasesacopy of afederal or other public domain geospatial dataset
shall make the dataset available to the Texas Natural Resources Infor-
mation System. Such datasetsshall bemadeavailable to other agencies
and the public via the Texas Natural Resources Information System
and/or by the acquiring agency following Texas Natural Resources In-
formation System guidelines.

(3) Geospatial data documentation.

(A) Preparation. An agency shall prepare standardized
documentation for each digital geospatial dataset that it both (1) origi-
nates and/or adds datacontent to and (2) distributesas astandard prod-
uct to other governmental entities or the public.

(B) Format. This standardized documentation shall be
in compliancewith the Federal Geographic DataCommittee’s Content
Standard for Digital Geospatial Metadata, Version 2 (FGDC-STD-001-
1998) or later.

(C) Delivery. In responding to a request for a digital
geospatial dataset, an agency shall provide the requestor a copy of the
corresponding metadata documentation.

(D) Purpose of dataset. Documentation shall include a
statement of thepurposeor intended useof thedataset and adisclaimer
warning against unintended uses of the dataset. If an agency is aware
of specific inappropriate uses of the dataset which some users may be
inclined to make, the dataset disclaimer shall specifically warn against
those uses.

(E) Geographic information system map product dis-
claimer. Any map product, in paper or electronic format, produced
using geographic information system technology and intended for of-
ficial use and/or distribution outside the agency, shall include a dis-
claimer statement advising against inappropriate use. If the nature of
the map product is such that a user could incorrectly consider it to be
a survey product, the disclaimer shall clearly state that the map is not
a survey product.

(4) Mapping Datum.

(A) Horizontal datum. All horizontal positional data
obtained by an agency or its contractor using on-site measurement
techniques shall be referenced to the North American Datum of 1983
(NAD83).

(B) Vertical datum. All vertical elevation dataobtained
by an agency or its contractor using on-site measurement techniques
shall be referenced to the North American Vertical Datum of 1988
(NAVD88).

(C) Horizontal datum transformation. Coordinates ob-
tained in a specific horizontal datum may be transformed to another
datum for the purposes of compatibility with existing data. The hor-
izontal datum transformation method shall directly use, or be directly
traceable to theNorth American Datum Conversion (NADCON) algo-
rithm. A horizontal datum transformation shall not be performed on
positions obtained through high accuracy survey techniquesunless the
transformation method employs a closed mathematical formula.

(D) Vertical datum transformation. Coordinates
obtained in a specific vertical datum may be transformed to another
datum for the purposes of compatibility with existing data. The
vertical datum transformation method shall directly use, or be directly
traceable to the North American Vertical Datum Conversion (VERT-
CON) algorithm.

(5) Statewide mapping system.

(A) Usage. No existing mapping system has been gen-
erally recognized asastandard for minimum-distortion mapping of the
entire State of Texas. This section defines such a mapping system, in
both aconformal and an equal areaversion. Either version of thismap-
pingsystemmay beemployedfor asinglegeospatial dataset that covers
all of, or a large portion of, the State of Texas. Usage of this mapping
systemisnot required. Existingstandardmappingsystemssuch asUni-
versal Transverse Mercator and StatePlaneCoordinateSystem may be
more appropriate for geospatial datasets that cover smaller regions of
the State.

(B) Conformal version. A mapping system named
"Texas Centric Mapping System/Lambert Conformal" is hereby
defined, and the terms "Texas Centric Mapping System/Lambert
Conformal" and its abbreviated form "TCMS/LC" shall be used
only in strict accord with this definition: Mapping System Name:
Texas Centric Mapping System/Lambert Conformal Abbreviation:
TCMS/LC Projection: Lambert Conformal Conic Longitude of
Origin: 100 degrees West (-100) Latitude of Origin: 18 degrees North
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(18) Lower Standard Parallel: 27 degrees, 30 minutes (27.5) Upper
Standard Parallel: 35 degrees (35.0) False Easting: 1,500,000 meters
False Northing: 5,000,000 meters Datum: North American Datum of
1983 (NAD83) Unit of Measure: meter

(C) Equal area version. A mapping system named
"TexasCentric Mapping System/AlbersEqual Area" ishereby defined,
and theterms"TexasCentric Mapping System/AlbersEqual Area" and
its abbreviated form "TCMS/AEA" shall be used only in strict accord
with this definition: Mapping System Name: Texas Centric Mapping
System/Albers Equal Area Abbreviation: TCMS/AEA Projection:
Albers Equal Area Conic Longitude of Origin: 100 degrees West
(-100) Latitude of Origin: 18 degrees North (18) Lower Standard
Parallel: 27 degrees, 30 minutes (27.5) Upper Standard Parallel:
35 degrees (35.0) False Easting: 1,500,000 meters False Northing:
6,000,000 meters Datum: North American Datum of 1983 (NAD83)
Unit of Measure: meter

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 12,

2001.

TRD-200100864
Renee Mauzy
General Counsel
Department of Information Resources
Earliest possible date of adoption: March 25, 2001
For further information, please call: (512) 475-2153

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 1. RAILROAD COMMISSION OF
TEXAS

CHAPTER 1. PRACTICE AND PROCEDURE
SUBCHAPTER A. DEFINITIONS AND
GENERAL PROVISIONS
16 TAC §1.10

The Railroad Commission of Texas proposes new §1.10, con-
cerning commissioner conduct. The new section is intended
to promote public confidence in the integrity and impartiality of
the commission and is to be construed and applied to that end.
A commissioner should participate in establishing, maintaining,
and enforcing high standards of conduct, and should personally
observe those standards of conduct so that the integrity and in-
dependence of the commission is preserved. A commissioner
shall avoid impropriety and the appearance of impropriety in all
activities; be knowledgeable of, and comply with, the law; and
neither allow any relationship to influence commission business,
quasi-judicial conduct or judgment nor lend the prestige of pub-
lic office to advance the private interests of the commissioner
or others. Further, a commissioner shall not convey, or permit
others to convey, the impression that any person is in a special
position to influence the commissioner.

Subsection (a) of the proposed rule sets forth the standards ap-
plicable to commissioners in contested cases. The rule would
require that a commissioner, when considering contested case

issues, not allow any relationship, personal or pecuniary, to influ-
ence decisions or policies. In addition, a commissioner must not
convey, or permit others to convey, the impression that any per-
son is in a special position to influence commission decisions.

Under the proposed rule, a commissioner will recuse himself or
herself from a contested case issue any time his or her impartial-
ity might reasonably be questioned, including but not limited to,
any time he or she, or anyone within the third degree of kinship
by affinity or consanguinity with the commissioner is a party to
the proceeding; is acting as counsel to a party; or has a financial
or any other interest in the matter in controversy that could be
substantially affected by the outcome of the proceeding. Should
the commissioner choose not to recuse himself or herself, the
commissioner will place in the record, and in the Texas Regis-
ter, a written explanation of any potential conflict and a reasoned
justification for not complying with the recusal standards. A com-
missioner who believes another commissioner has violated this
section is required to raise the issue in a posted meeting at the
first opportunity.

Subsection (b) of the proposed rule provides interpretation and
guidance in applying the provisions of subsection (a). Disqualifi-
cation (or a written explanation of the reason a commissioner did
not disqualify himself or herself) would be required in all proceed-
ings in which the commissioner served as a lawyer in the matter
in controversy, or a lawyer with whom the commissioner previ-
ously practiced law served during such association as a lawyer
concerning the matter; or the commissioner knows that, individ-
ually or as a fiduciary, he or she has an interest in the subject
matter in controversy; or any of the parties is related to the com-
missioner by affinity or consanguinity within the third degree of
kinship.

The guidance further provides that a commissioner is required
to recuse himself or herself in any proceeding in which the com-
missioner’s impartiality might reasonably be questioned; or the
commissioner has a personal bias or prejudice concerning the
subject matter or a party, or personal knowledge of disputed ev-
identiary facts concerning the proceeding; or the commissioner
or a lawyer with whom the commissioner previously practiced law
has been a material witness concerning it; or the commissioner
participated as counsel, adviser or material witness in the matter
in controversy, or expressed an opinion concerning the merits of
it, while acting as an attorney in government service; or the com-
missioner has knowledge that, individually or as a fiduciary, the
commissioner or the commissioner’s spouse or minor child is a
party to the proceeding or has a substantial interest (financial,
legal or equitable) in the subject matter in controversy that could
be substantially affected by the outcome of the proceeding; or
the commissioner or commissioner’s spouse, or a person within
the third degree of relationship to either of them, or the spouse
of such a person, is a party to the proceeding, or is an officer, di-
rector, or employee of a party; is known by the commissioner to
have an interest that could be substantially affected by the out-
come of the proceeding; or is, to the commissioner’s knowledge,
likely to be a material witness in the proceeding.

A commissioner should be informed about his or her personal
and fiduciary financial interests, and should make a reasonable
effort to inform himself or herself about the personal financial in-
terests of his or her spouse and minor children. In these guide-
lines, the term "proceeding" includes all issues related to con-
tested cases, as defined in the Texas Administrative Procedure
Act; the degree of relationship is calculated according to the civil
law system; "fiduciary" includes such relationships as executor,
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administrator, trustee, and guardian; "financial interest" means
ownership of a legal or equitable interest, however small, or a
relationship as director, adviser, or other active participant in the
affairs of a party, except: (i) for ownership in a mutual or common
investment fund that holds securities unless the commissioner
participates in the management of the fund; (ii) an office in an
educational, religious, charitable, fraternal, or civic organization
is not a "financial interest" in securities held by the organization;
(iii) the proprietary interest of a policyholder in a mutual insur-
ance company, of a depositor in a mutual savings association, or
a similar proprietary interest, is a "financial interest" in the organ-
ization only if the outcome of the proceeding could substantially
affect the value of the interest; (iv) ownership of government se-
curities is a "financial interest" in the issuer only if the outcome
of the proceeding could substantially affect the value of the se-
curities; (v) an interest as a taxpayer or utility ratepayer, or any
similar interest, is not a "financial interest" unless the outcome of
the proceeding could substantially affect the liability of the com-
missioner or a person related to him or her within the third degree
more than the outcome would affect the other commissioners.

An individual’s relatives within the third degree by consanguin-
ity are the individual’s (1) parent or child (relatives in the first
degree); (2) brother, sister, grandparent, or grandchild (relatives
in the second degree); and (3) great-grandparent, great-grand-
child, aunt who is a sister of a parent of the individual, uncle who
is a brother of a parent of the individual, nephew who is a child
of a brother or sister of the individual, or niece who is a child of
a brother or sister of the individual (relatives in the third degree).
Spouses are related to each other in the first degree by affinity.
For other relationships by affinity, the degree of relationship is
the same as the degree of the underlying relationship by con-
sanguinity. For example, if two individuals are related to each
other in the second degree by consanguinity, the spouse of one
of the individuals is related to the other individual in the second
degree by affinity. An individual’s relatives within the third degree
by affinity are anyone related by consanguinity to the individual’s
spouse, and the spouse of anyone related to the individual by
consanguinity, in one of the ways named in examples (1), (2),
and (3), above.

Mary Ross McDonald, Deputy General Counsel, Office of Gen-
eral Counsel, has determined that for each of the first five years
the proposed section will be in effect, there will be no fiscal impli-
cations for state or local governments. For each year of the first
five years the new section is in effect, the public benefit antici-
pated as a result of this rule will be the benefit associated with
increased public confidence in commission deliberations and de-
cisions. There will be no cost of compliance for small businesses
and micro-businesses as a result of the adoption of the new rule;
the only individuals affected by this rule are the three Railroad
Commissioners.

Comments may be submitted to Mary Ross McDonald, Office
of General Counsel, Railroad Commission of Texas, P.O. Box
12967, Austin, Texas 78711-2967 or via e-mail at polly.mcdon-
ald@rrc.state.tx.us. Comments will be accepted for 30 days after
publication in the Texas Register.

The Commission proposes the section under Texas Government
Code, §2001.004, which, among other things, requires the Com-
mission to make available for public inspection all written state-
ments of policy or interpretations that are prepared, adopted, or
used by the agency in discharging its functions. The Commis-
sion elects to make this policy statement through the proposal
and adoption of a procedural rule.

Texas Government Code, §2001.004, is affected by the pro-
posed new section.

Issued in Austin, Texas on February 6, 2001.

§1.10. Commissioner Conduct.

(a) Participation in Contested Cases.

(1) When considering contested case issues, a Railroad
Commissioner shall not allow any relationship, personal or pecuniary,
to influence decisions or policies, and shall not convey, or permit
others to convey, the impression that any person is in aspecial position
to influence commission decisions.

(2) A commissioner will recuse himself or herself from a
contested case issue any time his or her impartiality might reasonably
be questioned, including but not limited to, any time he or she, or any-
one within thethird degree of kinship by affinity or consanguinity with
the commissioner:

(A) is a party to the proceeding;

(B) is acting as counsel to a party; or

(C) hasafinancial or other interest in the matter in con-
troversy that could be substantially affected by the outcome of thepro-
ceeding.

(3) A commissioner otherwise subject to the provisions of
paragraph (2) of this subsection who elects not to recuse himself or
herself will place in the record, and in the Texas Register, a written
explanation of any potential conflict and a reasoned justification for
not complying with paragraph (2) of this subsection.

(4) A commissioner who believes another commissioner
has violated this section shall raise the issue in a posted meeting at the
first opportunity.

(b) Interpretation guidance. The following commentary is to
assist in the application of this section.

(1) Disqualification. A commissioner shall either disqual-
ify himself or herself, or place in the record a written explanation for
not disqualifying himself or herself, in all proceedings in which:

(A) the commissioner served as a lawyer in the matter
in controversy, or a lawyer with whom the commissioner previously
practiced law served during such association as a lawyer concerning
the matter; or

(B) the commissioner knows that, individually or as a
fiduciary, he or shehas an interest in thesubject matter in controversy;
or

(C) any of the parties is related to the commissioner by
affinity or consanguinity within the third degree of kinship.

(2) Recusal. A commissioner shall recuse himself or her-
self in any proceeding in which:

(A) the commissioner’s impartiality might reasonably
be questioned; or

(B) the commissioner has a personal bias or prejudice
concerning thesubject matter or aparty, or personal knowledge of dis-
puted evidentiary facts concerning the proceeding; or

(C) the commissioner or a lawyer with whom the com-
missioner previously practiced law has been a material witness con-
cerning it; or

(D) the commissioner participated as counsel, adviser
or material witnessin thematter incontroversy, or expressedanopinion
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concerning the merits of it, while acting as an attorney in government
service; or

(E) the commissioner has knowledge that, individually
or as a fiduciary, the commissioner or the commissioner’s spouse or
minor child:

(i) is a party to the proceeding, or

(ii) has a substantial interest (financial, legal or eq-
uitable) in the subject matter in controversy that could besubstantially
affected by the outcome of the proceeding; or

(F) the commissioner or commissioner’s spouse, or a
person within the third degree of relationship to either of them, or the
spouse of such a person:

(i) is a party to the proceeding, or is an officer, di-
rector, or employee of a party;

(ii) isknown by thecommissioner tohaveaninterest
that could be substantially affected by the outcome of the proceeding;
or

(iii) is, to the commissioner’ s knowledge, likely to
be a material witness in the proceeding.

(3) A commissioner should be informed about his or her
personal and fiduciary financial interests, and makeareasonable effort
to inform himself or herself about thepersonal financial interestsof his
spouse and minor children.

(4) In these guidelines:

(A) "proceeding" includes all issues related to a con-
tested case as defined in the Texas Administrative Procedure Act;

(B) thedegreeof relationship iscalculated according to
the civil law system, as follows:

(i) Two individualsare related to each other by con-
sanguinity if one is a descendant of the other or they share a common
ancestor. An adopted child is considered to be a child of the adoptive
parent for this purpose.

(ii) The degree of relationship by consanguinity be-
tween an individual and the individual’s descendant is determined by
the number of generations that separate them. A parent and child are
related in the first degree, a grandparent and grandchild in the second
degree, agreat-grandparent and great-grandchild in thethirddegreeand
so on.

(iii) If an individual and the individual’ s relative are
related by consanguinity, but neither is descended from the other, the
degree of relationship is determined by adding:

(I) the number of generations between the indi-
vidual and thenearest common ancestor of the individual and the indi-
vidual’ s relative; and

(II) the number of generations between the rela-
tive and the nearest common ancestor.

(iv) An individual’s relatives within the third degree
by consanguinity are the individual’ s:

(I) parent or child (relatives in the first degree);

(II) brother, sister, grandparent, or grandchild
(relatives in the second degree); and

(III) great-grandparent, great-grandchild, aunt
who is a sister of a parent of the individual, uncle who is a brother of
a parent of the individual, nephew who is a child of a brother or sister

of the individual, or niece who is a child of a brother or sister of the
individual (relatives in the third degree).

(v) Two individuals are related to each other by
affinity if:

(I) they are married to each other; or

(II) thespouseof oneof the individualsis related
by consanguinity to the other individual.

(vi) Theending of amarriageby divorceor thedeath
of a spouse ends relationships by affinity created by that marriage un-
less a child of that marriage is living, in which case the marriage is
considered to continue as long as a child of that marriage lives.

(vii) A husband and wife are related to each other in
thefirst degreeby affinity. For other relationshipsby affinity, thedegree
of relationship is the same as the degree of the underlying relationship
by consanguinity. For example: if two individuals are related to each
other in the second degree by consanguinity, the spouse of one of the
individuals is related to the other individual in the second degree by
affinity.

(viii) An individual’ s relatives within the third de-
gree by affinity are:

(I) anyone related by consanguinity to the indi-
vidual’ s spouse in one of the ways named in clause (iv) of this sub-
paragraph; and

(II) the spouse of anyone related to the individ-
ual by consanguinity in one of the ways named in clause (iv) of this
subparagraph.

(C) "fiduciary" includes such relationships as executor,
administrator, trustee, and guardian;

(D) "financial interest" means ownership of a legal or
equitable interest, however small, or arelationship as director, adviser,
or other active participant in the affairs of a party, except that:

(i) ownership in a mutual or common investment
fund that holds securities is not a "financial interest" unless the
commissioner participates in the management of the fund;

(ii) an office in an educational, religious, charitable,
fraternal, or civic organization is not a"financial interest" in securities
held by the organization;

(iii) the proprietary interest of a policyholder in a
mutual insurance company, of a depositor in a mutual savings asso-
ciation, or a similar proprietary interest, is a "financial interest" in the
organization only if the outcome of the proceeding could substantially
affect the value of the interest;

(iv) ownership of government securities is a "finan-
cial interest" in the issuer only if the outcome of the proceeding could
substantially affect the value of the securities;

(v) an interest as a taxpayer or utility ratepayer, or
any similar interest, is not a "financial interest" unless the outcome of
the proceeding could substantially affect the liability of the commis-
sioner or a person related to him or her within the third degree more
than it could affect the other commissioners.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 6,

2001.
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TRD-200100762
Mary Ross McDonald
Deputy General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: March 25, 2001
For further information, please call: (512) 475-1295

♦ ♦ ♦
TITLE 19. EDUCATION

PART 1. TEXAS HIGHER EDUCATION
COORDINATING BOARD

CHAPTER 1. AGENCY ADMINISTRATION
SUBCHAPTER D. STANDARDS OF CONDUCT
19 TAC §§1.60 - 1.67

The Texas Higher Education Coordinating Board proposes new
§§1.60 -- 1.67 concerning Agency Administration (Standards of
Conduct). Specifically, these new sections govern all aspects of
conduct of the Board and its employees in these relationships,
including the administration and investment of funds received for
the benefit of the Board, the use of an employee or property by
the donor or organization, service by an officer or employee of
the Board as an officer or director of the donor or organization,
and monetary enrichment of an officer or employee of the agency
of the donor or organization.

Jan Greenberg, General Counsel, has determined that for each
year of the first five years the new rules are in effect, there will
be no fiscal implications to state or local government as a result
of enforcing or administering the new rules as proposed.

Ms. Greenberg has also determined that for each year of the
first five years the new rules are in effect, the public benefit an-
ticipated as a result of administering the new rules will be the
new opportunities and methods available to the Board in carry-
ing out its duties. There will be no effect on small businesses.
There is no anticipated economic costs to institutions required to
comply with the new rules as proposed. There is no impact on
local employment.

Comments on the new rules may be submitted to Dr. Don W.
Brown, Commissioner of Higher Education, Texas Higher Educa-
tion Coordinating Board, P. O. Box 12788, Austin, Texas 78711.

The new rules are proposed under Texas Education Code,
§61.027, which provides the Texas Higher Education Coordinat-
ing Board the authority to adopt rules, Texas Education Code,
§61.038, which authorizes the Board to accept donations, and
Texas Government Code, §2255.001, which authorizes a state
agency to adopt rules governing the relationship between a
donor or organization, and the agency and its employees.

The new rules affect Texas Government Code, §2255.001.

§1.60. Scope and Purpose.

(a) This subchapter establishes the criteria, procedures, and
standards of conduct governing the relationship between the Texas
Higher Education Coordinating Board (Board) and its officers and
employees with private donors and private organizations that exist to
further the duties and purposes of the Board.

(b) The purpose of this subchapter is to comply with the pro-
visions of Texas Government Code, §2255.001.

§1.61. Definitions.

Thefollowing wordsand terms, when used in thesesections, shall have
the following meanings, unless the context clearly indicatesotherwise.

(1) Commissioner -- The Commissioner of the Texas
Higher Education Coordinating Board.

(2) Board -- The Texas Higher Education Coordinating
Board

(3) Donation -- A contribution of anything of value(finan-
cial or in-kind gifts such as goods or services) given to the Board for
public higher education purposes or to a private organization that ex-
ists to further the duties or functions of the Board. The Board may not
accept donations of real property (real estate) without the express per-
mission and authorization of the legislature.

(4) Employee -- A regular, acting, exempt, full-time or
part-time employee of the Board.

(5) Privatedonor -- One or more personsor privateorgani-
zations which give a donation to the Board for higher education pur-
poses or to aprivateorganization which exists to further thedutiesand
purposes of the Board.

(6) Privateorganization -- A privateorganization that exists
to further the purposes and duties of the Board.

§1.62. Donations by Private Donors to the Board.

(a) A private donor may make donations to the Board to be
spent for specified or unspecified public higher education purposes. If
the donor specifies the purpose, the Board must expend the donation
only for that purpose.

(b) All donations shall be expended in accordance with the
provisions of the State Appropriations Act and shall be deposited in
the state treasury unless exempted by specific statutory authority.

(c) All donations shall be coordinated through the Commis-
sioner.

(d) The Board may not transfer a private donation to a foun-
dation or private/public development fund without specific written per-
mission from thedonor and the written approval of the Commissioner.

§1.63. Donationsby a PrivateDonor to a Private Organization That
Exists To Further the Purposes and Duties of the Board.

(a) A privatedonor may makedonations to aprivateorganiza-
tion that exists to further the purposes and duties of the Board.

(b) The private organization shall administer and use the do-
nation in accordancewith theprovisions in thememorandum of under-
standing between the private organization and the Board, as described
in §1.65(c) of this title (relating to Relationship between a Private Or-
ganization and the Board).

§1.64. Organizing a Private Organization That Exists To Further the
Duties and Purposes of the Board.

(a) TheCommissioner and themembership of aprivateorgan-
ization covered by these sectionsmay cooperatively appoint aboard of
directors for theorganization. TheCommissioner shall beanon-voting
member. Board employees may hold office and vote provided there is
no conflict of interest in accordance with all federal and state lawsand
Board policies. This provision applies to the employee’s spouse and
children.

(b) As an alternative to the method described in subsection (a)
of thissection, theprivateorganization may decidenot to haveitsboard
cooperatively appointed.
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§1.65. Relationship between a Private Organization and the Board.

(a) The Board may provide to a private organization covered
by these sections:

(1) fundraising and solicitation assistance;

(2) staff services to coordinate activities;

(3) administrative and clerical services;

(4) office and meeting space;

(5) training; and

(6) other miscellaneous services as needed to further the
duties and purposes of the Board.

(b) The private organization may provide:

(1) postage;

(2) printing, including letterhead and newsletters;

(3) special event insurance;

(4) recognition of donors; and

(5) bond and liability insurance for organization officers.

(c) The private organization and the Board shall enter into a
memorandum of understanding (MOU) which contains specific provi-
sions regarding:

(1) the relationship between the private organization and
the Board, and a mechanism for solving any conflicts or disputes;

(2) fundraising and solicitation;

(3) the use of all funds and other donations from fundrais-
ing or solicitation, less legitimate expenses as described in the MOU,
for the benefit of the Board;

(4) the maintenance by the private organization of receipts
and documentation of all fundsand other donationsreceived, including
furnishing such records to the Board; and

(5) the furnishing to the Board of any audit of the private
organization by the Internal Revenue Service or a private firm.

§1.66. Standards of Conduct Between Board Employees and Private
Donors.

(a) A Board officer or employeeshall not accept or solicit any
gift, favor, or service from a private donor that might reasonably tend
to influence his/her official conduct.

(b) An officer or employeeshall not accept employment or en-
gagein any businessor professional activity with aprivatedonor which
the officer or employee might reasonably expect would require or in-
duce him/her to disclose confidential information acquired by reason
of his/her official position.

(c) An officer or employee shall not accept other employment
or compensation from a private donor that would reasonably be ex-
pected to impair the officer or employee’s independence of judgment
in the performance of his/her official position.

(d) An officer or employee shall not make personal invest-
ments in association with a private donor that could reasonably be ex-
pectedto createasubstantial conflict between theofficer or employee’s
private interest and the interest of the Board.

(e) An officer or employee shall not solicit, accept, or agree
to accept any benefits for having exercised his/her official powers on
behalf of a private donor or performed his official duties in favor of
private donor.

(f) An officer or employee who has policy direction over the
Board and who serves as an officer or director of a private donor shall
not vote on any measure, proposal, or decision pending before the pri-
vatedonor if theBoardmight reasonably beexpectedto haveaninterest
in such measure, proposal, or decision.

(g) An officer or employee shall not authorize a private donor
to use property of the Board unless the property is used in accordance
with a contract or memorandum of understanding between the Board
and the private donor, or the Board is otherwise compensated for the
use of the property.

§1.67. Miscellaneous.

Therelationship between aprivatedonor and aprivateorganization and
the Board, including fundraising and solicitation activities, is subject
to all applicable federal and state laws, rules and regulations, and local
ordinances governing each entity and its employees.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100831
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
CHAPTER 13. FINANCIAL PLANNING
SUBCHAPTER A. GENERAL PROVISIONS
19 TAC §§13.1 - 13.3

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§13.1 - 13.3 concerning financial planning for public
institutions of higher education (General Provisions). The rules
are being repealed and new rules are being written that would
simplify and streamline financial planning procedures and that
would incorporate existing standards into the rules.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the proposed repeal is in effect, there will be
no fiscal implications to state or local government as a result of
enforcing or administering the repeal of the rules as proposed.

Dr. Elliott has also determined that for each year of the first five
years the proposed repeal is in effect, the public benefit antici-
pated as a result of administering the repeal of rules will be the
continued financial accountability of public higher education in-
stitutions. There will be no effect on state and local government
or small businesses. There is no anticipated economic cost to
the persons who are required to comply with the proposed re-
peal.
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Comments on the proposed repeal of the rules may be submitted
to Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P.O. Box 12788, Capitol
Station, Austin, Texas, 78711.

The repeal of the rules is proposed under the Texas Education
Code, §§61.059b, 61.065, 51.005 and 51.0051 which provides
the Texas Higher Education Coordinating Board with the author-
ity to adopt rules concerning financial planning for public institu-
tions of higher education (General Provisions).

The repeal of the rules affect the Texas Education Code,
§§51.005, 51.0051, and 61.065.

§13.1. Formulas.

§13.2. Financial Reporting System for Public Junior Colleges.

§13.3. Financial Reporting System for Public Senior Colleges.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100815
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
SUBCHAPTER A. DEFINITIONS
19 TAC §13.1

Texas Higher Education Coordinating Board proposes new
§13.1, concerning financial planning for public institutions of
higher education (Definitions). The new rule will simplify and
streamline financial planning procedures and will incorporate
existing standards into the rule. Specifically the new rule will
provide definitions used in Chapter 13.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the new rule is in effect, there will be no fiscal
implications to state or local government as a result of enforcing
or administering the rule as proposed.

Dr. Elliott has also determined that for each year of the first five
years the new rule is in effect, the public benefit anticipated as a
result of administering these new rule will be the continued finan-
cial accountability of public higher education institutions. There
will be no effect on small businesses. There is no anticipated
economic costs to institutions required to comply with the new
rule as proposed. There is no impact on local employment.

Comments on the proposed new rule may be submitted to Dr.
Don W. Brown, Commissioner of Higher Education, Texas Higher
Education Coordinating Board, P.O. Box 12788, Capitol Station,
Austin, Texas 78711.

The new rule is proposed under the Texas Education Code,
§61.059b which provides the Coordinating Board authority to
review and revise funding formulas; §61.065 which authorizes
the Board to prescribe and update a uniform system of reporting
by institutions and to evaluate the informational requirements

of the State; and §51.005 and 51.0051 which provides the
Coordinating Board with the authority to approve the form of
reports.

The new rule affects the Texas Education Code, §§51.005,
51.0051, and 61.065.

§13.1. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Auxiliary Enterprise--Activities providing a service to
students, faculty, or staff for a feedirectly related to, although not nec-
essarily equal to, the cost of the service.

(2) Available University Fund (AUF)--A fund established
in Article 7 of the Constitution to receive all interest and earnings of
the Permanent University Fund and used to pay the debt service on
PUF-backed bonds.

(3) Board or Coordinating Board--The Texas Higher Edu-
cation Coordinating Board.

(4) Current Operating Funds--Unrestricted (appropriated)
funds, designated funds, restricted funds, and auxiliary enterprise
funds.

(5) Functional categories--Instruction, research, publicser-
vice, academic support, student service, institutional support, operation
and maintenance of plant, and hospital as defined by NACUBO.

(6) General Revenue (GR)--State tax revenue

(7) Governmental Accounting Standards Board
(GASB)--An entity created by the Financial Accounting Foun-
dation to set accounting standards for governmental entities including
public institutions of higher education.

(8) Higher Education AssistanceFund(HEAF)--A fund es-
tablished in Article 7 of the Constitution to fund capital.

(9) Institutional Funds--Fees, gifts, grants, contracts, and
patient revenue, improvements and capital equipment for institutions
not included in thePermanent University Fund are not appropriated by
the legislature.

(10) Local Funds--Tuition, certain fees, and other educa-
tional general revenue appropriated by the legislature.

(11) National Association of College and University Busi-
nessOfficers(NACUBO)--Providesguidancein businessoperationsof
higher education institutions.

(12) Permanent University Fund (PUF)--A fund estab-
lished in Article 7 of the Constitution to fund capital improvements
and capital equipment at certain institutions of higher education.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100822
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162
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♦ ♦ ♦
SUBCHAPTER B. FORMULA FUNDING
19 TAC §§13.20 - 13.24

The Texas Higher Education Coordinating Board proposes new
§§13.20 - 13.24 concerning financial planning for public institu-
tions of higher education (Formula Funding). The new rules will
simplify and streamline financial planning procedures and will in-
corporate existing standards into the rules. Specifically, the new
rules will provide guidelines for updating formula funding recom-
mendations.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the new rules are in effect, there will be no
fiscal implications to state or local government as a result of en-
forcing or administering the rules as proposed.

Dr. Elliott has also determined that for each year of the first
five years the new rules are in effect, the public benefit antic-
ipated as a result of administering these new rules will be the
continued financial accountability of public higher education in-
stitutions. There will be no effect on small businesses. There is
no anticipated economic costs to institutions required to comply
with the new rules as proposed. There is no impact on local em-
ployment.

Comments on the proposed new rules may be submitted to Dr.
Don W. Brown, Commissioner of Higher Education, Texas Higher
Education Coordinating Board, P.O. Box 12788, Capitol Station,
Austin, Texas 78711.

The new rules are proposed under the Texas Education Code,
§61.059b which provides the Coordinating Board authority to re-
view and revise funding formulas; §61.065 which authorizes the
Board to prescribe and update a uniform system of reporting by
institutions and to evaluate the informational requirements of the
State; and §51.005 and 51.0051 which provides the Coordinat-
ing Board with the authority to approve the form of reports.

The new rules affect the Texas Education Code, §§51.005,
51.0051, and 61.065.

§13.20. Purpose.

The purpose of this subchapter is to establish procedures for making
formulafunding recommendationsto theGovernor and theLegislature
and to inform the public and institutions of those procedures.

§13.21. Authority.

Texas Education Code, §61.059(b) directs the TexasHigher Education
Coordinating Board to review and revise formulas for use of the Gov-
ernor and the Legislative Budget Board in making appropriations rec-
ommendations.

§13.22. Community and Technical College Formulas.

(a) Formula Advisory Committee.

(1) Not later than September 1 of each odd-numbered year,
the Commissioner shall appoint an advisory committee to review the
funding formulasused by theGovernor and theLegislature for making
appropriations to community and technical colleges.

(2) The formula advisory committee appointed by the
Commissioner shall consist of senior administrators at Texas public
community or technical colleges, membersof thefaculty, and members
of the general public.

(3) The committee shall elect its own chair and vice chair.

(4) Meetings of the committee shall be open to the public.
The committee shall publish minutes of all meetings, and the minutes
shall be public documents.

(5) Thecommitteeshall provide an opportunity for institu-
tions, the general public and other interested persons to provide testi-
mony.

(6) The committee shall make its recommendations to the
Commissioner no later than the February 1 of the year following its
appointment.

(b) All-Funds Expenditure Study.

(1) The Board shall conduct a study of expenditures at
community colleges, Texas State Technical College, and Texas State
University System two-year institutions each year.

(2) The study shall encompass all expenditures made by
these institutions for instruction and administration from all sources
of funds including appropriated general revenue, tuition and fees, con-
tract instruction, other educational and general revenue, and local tax
revenue, but not including restricted gifts and grants.

(3) Each college shall report total instructional expendi-
tures and contact hours for each instructional discipline included on a
list provided by the Coordinating Board and total expenditures for ad-
ministration, including institutional support, student services, library,
instructional administration, organized activities, and staff benefits not
paid by the state excluding physical plant employees.

(4) Fromthisinformation, theBoard shall calculatemedian
costs for each instructional discipline.

(c) Community and Technical College Formula Recommen-
dation.

(1) At the quarterly meeting of the Coordinating Board in
April of even-number years, the Commissioner shall recommend a
funding formula for the next biennium for community and technical
colleges. The Commissioner shall also report the recommendations
of the formula advisory committee.

(2) In making recommendations, the Commissioner shall
consider the results of the all funds expenditure study, the financial
needs of affected institutions, funding provided for equivalent courses
in general academic institutionsand for peer institutionsin other states,
and other factors as appropriate.

(3) TheCommissioner shall recommend ageneral revenue
appropriation for instruction and administration for community col-
leges and the Texas State Technical College System and two-year col-
leges in the Texas State University System. The Legislative Budget
Board staff converts the general revenue formula for TexasState Tech-
nical College System and two-year colleges in the Texas State Univer-
sity System into an all funds appropriation based on their estimated
educational and general income.

(4) After adoption, the Commissioner shall transmit the
Board’s recommendations to the Governor and the Legislative Budget
Board no later than May 30 of each even-numbered year.

§13.23. General Academic Institution Formulas.
(a) Formula Advisory Committee.

(1) Not later than September 1 of each odd-numbered year,
the Commissioner shall appoint an advisory committee to review the
funding formulasused by theGovernor and theLegislature for making
appropriations to general academic institutions.

(2) The formula advisory committee appointed by the
Commissioner shall consist of senior administrators at Texas general
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academic institutions, members of the faculty, and members of the
general public.

(3) The committee shall elect its own chair and vice chair.

(4) Meetings of the committee shall be open to the public.
The committee shall publish minutes of all meetings, and the minutes
shall be public documents.

(5) Thecommitteeshall provide an opportunity for institu-
tions, the general public and other interested persons to provide testi-
mony.

(6) The formula advisory committee may appoint two
study committees, one for the instructional and operations formula
and another for the infrastructure formula. The study committees may
include members from the formula advisory committees and other
institutional representatives as appropriate. The infrastructure study
committee will include at least one representative from theTexas State
Technical College System or the two-year colleges in the Texas State
University System.

(7) Theformulastudy committeesshall maketheir recom-
mendationsto theformulaadvisory committeenolater than theJanuary
15 of the year following its appointment.

(8) Theformulaadvisory committeeshall makeits recom-
mendations to the Commissioner no later than the February 1 of the
year following its appointment.

(b) General Academic Institution Formula Recommendation.

(1) At the quarterly meeting of the Coordinating Board in
April of even-number years, the Commissioner shall recommend a
funding formula for the next biennium for general academic institu-
tions. TheCommissioner shall also report the recommendationsof the
formula advisory committee.

(2) In making recommendations, the Commissioner shall
consider the financial needs of affected institutions, funding levels at
peer institutions in other states, and other factors as appropriate.

(3) The Commissioner shall recommend an all funds ap-
propriation.

(4) After adoption, the Commissioner shall transmit the
Board’s recommendations to the Governor and the Legislative Budget
Board no later than May 30 of each even-numbered year.

§13.24. Health-Related Institution Formulas.

(a) Formula Advisory Committee.

(1) Not later than September 1 of each odd-numbered year,
the Commissioner shall appoint an advisory committee to review the
funding formulasused by theGovernor and theLegislature for making
appropriations to health-related institutions.

(2) The formula advisory committee appointed by the
Commissioner shall consist of one representative of each public
health-related institution.

(3) The committee shall elect its own chair and vice chair.

(4) Meetings of the committee shall be open to the public.
The committee shall publish minutes of all meetings, and the minutes
shall be public documents.

(5) Thecommitteeshall provide an opportunity for institu-
tions, the general public and other interested persons to provide testi-
mony.

(6) The formula advisory committee may appoint two
study committees, one for the instructional and operations formula

and another for the infrastructure formula. The study committees may
include members from the formula advisory committees and other
institutional representatives as appropriate.

(7) Theformulastudy committeesshall maketheir recom-
mendationsto theformulaadvisory committeenolater than theJanuary
15 of the year following its appointment.

(8) Theformulaadvisory committeeshall makeits recom-
mendations to the Commissioner no later than the February 1 of the
year following its appointment.

(b) Health-Related Institution Formula Recommendation.

(1) At the quarterly meeting of the Coordinating Board in
April of even-number years, the Commissioner shall recommend a
funding formula for the next biennium for health-related institutions.
The Commissioner shall also report the recommendations of the
formula advisory committee.

(2) In making recommendations, the Commissioner shall
consider the financial needs of affected institutions, funding provided
for equivalent courses in general academic institutions, funding levels
at peer institutions in other states, and other factors as appropriate.

(3) The Commissioner shall recommend an all funds ap-
propriation.

(4) After adoption, the Commissioner shall transmit the
Board’s recommendations to the Governor and the Legislative Budget
Board no later than May 30 of each even-numbered years.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100823
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
SUBCHAPTER B. PROCEDURES FOR
CERTIFICATION OF ADEQUACY OF FUNDING
19 TAC §§13.21 - 13.23

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§13.21 - 13.23 concerning financial planning for pub-
lic institutions of higher education (Procedures for Certification
of Adequacy of Funding). The rules are being repealed and
new rules are being written that would simplify and streamline
financial planning procedures and that would incorporate exist-
ing standards into the rules.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the proposed repeal is in effect, there will be
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no fiscal implications to state or local government as a result of
enforcing or administering the repeal of the rules as proposed.

Dr. Elliott has also determined that for each year of the first five
years the proposed repeal is in effect, the public benefit antici-
pated as a result of administering the repeal of rules will be the
continued financial accountability of public higher education in-
stitutions. There will be no effect on state and local government
or small businesses. There is no anticipated economic cost to
the persons who are required to comply with the proposed re-
peal.

Comments on the proposed repeal of the rules may be submitted
to Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P.O. Box 12788, Capitol
Station, Austin, Texas, 78711.

The repeal of the rules is proposed under the Texas Education
Code, §§61.059b, 61.065, 51.005 and 51.0051 which provides
the Texas Higher Education Coordinating Board with the author-
ity to adopt rules concerning financial planning for public insti-
tutions of higher education (Procedures for Certification of Ade-
quacy of Funding).

The repeal of the rules affect the Texas Education Code,
§§51.005, 51.0051, and 61.065.

§13.21. Statement on Funding.
§13.22. Statement on Effect to Existing Programs.
§13.23. Format for Certification Statement.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100816
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
SUBCHAPTER C. BUDGETS
19 TAC §§13.40 - 13.47

The Texas Higher Education Coordinating Board proposes new
§§13.40 - 13.47 concerning financial planning for public institu-
tions of higher education (Budgets). The new rules will simplify
and streamline financial planning procedures and will incorpo-
rate existing standards into the rules. Specifically, the new rules
will provide guidelines for uniform budget preparation.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the new rules are in effect, there will be no
fiscal implications to state or local government as a result of en-
forcing or administering the rules as proposed.

Dr. Elliott has also determined that for each year of the first
five years the new rules are in effect, the public benefit antic-
ipated as a result of administering these new rules will be the
continued financial accountability of public higher education in-
stitutions. There will be no effect on small businesses. There is
no anticipated economic costs to institutions required to comply

with the new rules as proposed. There is no impact on local em-
ployment.

Comments on the proposed new rules may be submitted to Dr.
Don W. Brown, Commissioner of Higher Education, Texas Higher
Education Coordinating Board, P.O. Box 12788, Capitol Station,
Austin, Texas 78711.

The new rules are proposed under the Texas Education Code,
§61.059b which provides the Coordinating Board authority to re-
view and revise funding formulas; §61.065 which authorizes the
Board to prescribe and update a uniform system of reporting by
institutions and to evaluate the informational requirements of the
State; and §51.005 and 51.0051 which provides the Coordinat-
ing Board with the authority to approve the form of reports.

The new rules affect the Texas Education Code, §§51.005,
51.0051, and 61.065.

§13.40. Purpose.

Provide guidelines for uniform budget preparation, timeline for sub-
mission, and distribution of approved budgets.

§13.41. Authority.

The Texas Education Code, §61.065 authorizes the board to evaluate
the informational requirementsof thestate for purposesof simplifying
reports.

§13.42. Budget Approval.

(a) The governing board of each institution shall approve an
itemized current operating budget on or before September 1 of each
year.

(b) The governing boards of The University of Texas System
and the Texas A&M University System shall approve Permanent Uni-
versity Fund (PUF) and Available University (AUF) budgets on or be-
fore September 1 of each year.

(c) The governing board of each institution eligible to receive
HEAF appropriations shall approve a HEAF budget on or before
September 1 of each year.

§13.43. Distribution of Budgets.

Copies of the current operating funds, PUF/AUF, and HEAF budget
shall be furnished to the Board for distribution to the Governor’ s Bud-
get and Planning Office, Legislative Budget Board, and Legislative
Reference Library. Copies shall be maintained in the institution’s li-
brary.

§13.44. Salaries and Emoluments.

The community colleges’ budgets shall include salaries and emolu-
ments for faculty and staff listed by position.

§13.45. Format of Current Operating Funds Budgets.

The operating budgets shall:

(1) include general revenue, local funds, and estimated in-
stitutional funds;

(2) include detail by department for current and prior year;

(3) include a summary by functional categories for current
and prior year;

(4) include a summary of the instructional budget by col-
lege or school for the current and preceding year; and

(5) include a summary by amount and method of finance
for each listed informational item in the general appropriation act.

§13.46. Format for PUF/AUF Budget.

26 TexReg 1630 February 23, 2001 Texas Register



The PUF/AUF budget shall:

(1) include all projects approved for funding with PUF
bonds by component institution and

(2) include all debt service payments on PUF-backed
bonds by component institution.

§13.47. Format for HEAF Budget.

The HEAF budget shall:

(1) include all projects approved for funding with HEAF
bonds by component institution,

(2) include all debt service payments on HEAF-backed
bonds by component institution, and

(3) include all capital equipment and library books to be
purchased during the fiscal year with HEAF funds.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100824
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
SUBCHAPTER C. APPROVAL OF TUITION
REVENUE BONDS AND PLEDGE
19 TAC §§13.41 - 13.47

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§13.41 - 13.47 concerning financial planning for pub-
lic institutions of higher education (Approval of Tuition Revenue
Bonds and Pledge). The rules are being repealed and new rules
are being written that would simplify and streamline financial
planning procedures and that would incorporate existing stan-
dards into the rules.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the proposed repeal is in effect, there will be
no fiscal implications to state or local government as a result of
enforcing or administering the repeal of the rules as proposed.

Dr. Elliott has also determined that for each year of the first five
years the proposed repeal is in effect, the public benefit antici-
pated as a result of administering the repeal of rules will be the
continued financial accountability of public higher education in-
stitutions. There will be no effect on state and local government
or small businesses. There is no anticipated economic cost to
the persons who are required to comply with the proposed re-
peal.

Comments on the proposed repeal of the rules may be submitted
to Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P.O. Box 12788, Capitol
Station, Austin, Texas, 78711.

The repeal of the rules is proposed under the Texas Education
Code, §§61.059b, 61.065, 51.005 and 51.0051 which provides
the Texas Higher Education Coordinating Board with the author-
ity to adopt rules concerning financial planning for public insti-
tutions of higher education (Approval of Tuition Revenue Bonds
and Pledge).

The repeal of the rules affect the Texas Education Code,
§§51.005, 51.0051, and 61.065.

§13.41. Purpose.

§13.42. Incorporation by Reference.

§13.43. Definitions.

§13.44. Application for Approval of Revenue Bonds.

§13.45. Required Filing of Official Notice of Sale and Prospectus.

§13.46. Required Transcript of Proceedings.

§13.47. Required Financial Reporting.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100817
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
SUBCHAPTER D. FINANCIAL REPORTING
19 TAC §§13.60 - 13.62

The Texas Higher Education Coordinating Board proposes new
§§13.60 - 13.62 concerning financial planning for public institu-
tions of higher education (Financial Reporting). The new rules
will simplify and streamline financial planning procedures and
will incorporate existing standards into the rules. Specifically,
the new rules will provide guidelines for financial reporting.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the new rules are in effect, there will be no
fiscal implications to state or local government as a result of en-
forcing or administering the rules as proposed.

Dr. Elliott has also determined that for each year of the first
five years the new rules are in effect, the public benefit antic-
ipated as a result of administering these new rules will be the
continued financial accountability of public higher education in-
stitutions. There will be no effect on small businesses. There is
no anticipated economic costs to institutions required to comply
with the new rules as proposed. There is no impact on local em-
ployment.

Comments on the proposed new rules may be submitted to Dr.
Don W. Brown, Commissioner of Higher Education, Texas Higher
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Education Coordinating Board, P.O. Box 12788, Capitol Station,
Austin, Texas 78711.

The new rules are proposed under the Texas Education Code,
§61.059b which provides the Coordinating Board authority to re-
view and revise funding formulas; §61.065 which authorizes the
Board to prescribe and update a uniform system of reporting by
institutions and to evaluate the informational requirements of the
State; and §51.005 and 51.0051 which provides the Coordinat-
ing Board with the authority to approve the form of reports.

The new rules affect the Texas Education Code, §§51.005,
51.0051, and 61.065.

§13.60. Purpose.

The purpose of this subchapter is to ensure uniformity and a true and
full accounting of all financial transactionsfor all institutionsof higher
education.

§13.61. Authority.

The Texas Education Code, §61.065 authorizes the Texas Higher Edu-
cation Coordinating Board and the Comptroller of Public Accounts to
prescribe uniform financial reporting guidelines.

§13.62. Community Colleges.

(a) TheCoordinatingBoardstaff shall annually review andup-
date the financial reporting manual with advice from community col-
lege business officers and the college’s independent auditors.

(b) Thefinancial reporting manual shall bein compliancewith
the Governmental Accounting Standards Board’s pronouncements.

(c) The community colleges shall submit their audited annual
financial reportsto theCoordinating Board by January 1st of each year.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100825
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
SUBCHAPTER D. PROCEDURES AND
CRITERIA FOR FUNDING OF FAMILY
PRACTICE RESIDENCY PROGRAMS
19 TAC §§13.61 - 13.67

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§13.61 - 13.67 concerning financial planning for pub-
lic institutions of higher education (Procedures and Criteria for
Funding of Family Practice Residency Programs). The rules are

being repealed and new rules are being written that would sim-
plify and streamline financial planning procedures and that would
incorporate existing standards into the rules.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the proposed repeal is in effect, there will be
no fiscal implications to state or local government as a result of
enforcing or administering the repeal of the rules as proposed.

Dr. Elliott has also determined that for each year of the first five
years the proposed repeal is in effect, the public benefit antici-
pated as a result of administering the repeal of rules will be the
continued financial accountability of public higher education in-
stitutions. There will be no effect on state and local government
or small businesses. There is no anticipated economic cost to
the persons who are required to comply with the proposed re-
peal.

Comments on the proposed repeal of the rules may be submitted
to Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P.O. Box 12788, Capitol
Station, Austin, Texas, 78711.

The repeal of the rules is proposed under the Texas Education
Code, §§ 61.059b, 61.065, 51.005 and 51.0051 which provides
the Texas Higher Education Coordinating Board with the author-
ity to adopt rules concerning financial planning for public institu-
tions of higher education (Procedures and Criteria for Funding
of Family Practice Residency Programs).

The repeal of the rules affect the Texas Education Code, Section
51.005, 51.0051, and 61.065.

§13.61. Types of Grants.

§13.62. Requirements for a Family Practice Residency Operational
Grant.

§13.63. Requirements for a Support Grant.

§13.64. Requirements for a Rural Rotations Reimbursement Grant.

§13.65. Requirements for a Public Health Rotation Reimbursement
Grant.

§13.66. Review of Family Practice Residency Operational Grant Ap-
plications and Support Grant Applications.

§13.67. Amount of Family Practice Operational Grants and Support
Grants.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100818
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
SUBCHAPTER E. TUITION REBATES FOR
CERTAIN UNDERGRADUATES
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19 TAC §§13.80 - 13.87

The Texas Higher Education Coordinating Board proposes new
§§13.80 - 13.87 concerning financial planning for public institu-
tions of higher education (Tuition Rebates for Certain Undergrad-
uates). The new rules will simplify and streamline financial plan-
ning procedures and will incorporate existing standards into the
rules. Specifically, the new rules includes minor modifications to
existing rules regarding tuition rebates to make them consistent
with current policies.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the new rules are in effect, there will be no
fiscal implications to state or local government as a result of en-
forcing or administering the rules as proposed.

Dr. Elliott has also determined that for each year of the first
five years the new rules are in effect, the public benefit antic-
ipated as a result of administering these new rules will be the
continued financial accountability of public higher education in-
stitutions. There will be no effect on small businesses. There is
no anticipated economic costs to institutions required to comply
with the new rules as proposed. There is no impact on local em-
ployment.

Comments on the proposed new rules may be submitted to Dr.
Don W. Brown, Commissioner of Higher Education, Texas Higher
Education Coordinating Board, P.O. Box 12788, Capitol Station,
Austin, Texas 78711.

The new rules are proposed under the Texas Education Code,
§61.059b which provides the Coordinating Board authority to re-
view and revise funding formulas; §61.065 which authorizes the
Board to prescribe and update a uniform system of reporting by
institutions and to evaluate the informational requirements of the
State; and §51.005 and 51.0051 which provides the Coordinat-
ing Board with the authority to approve the form of reports.

The new rules affect the Texas Education Code, §§51.005,
51.0051, and 61.065.

§13.80. Purpose.
The purpose of this program is to provide tuition rebates that will pro-
vide a financial incentive for students to prepare for university studies
whilecompleting their high school work, avail themselvesof academic
counseling, make early career decisions, and complete their baccalau-
reate studies with as few courses outside the degree plan as possible.
Minimizing thenumber of coursestaken by studentsresults in financial
savings to students, parents, and the state.

§13.81. Authority.
The program is authorized by Texas Education Code, §54.0065.

§13.82. Eligible Students.
To beeligible for rebates under this program, students must meet all of
the following conditions:

(1) they must have enrolled for the first time in an institu-
tion of higher education in the fall 1997 semester or later,

(2) they must be requesting a rebate for work related to a
first baccalaureate degree received from a Texas public university,

(3) they must have been a resident of Texas, must have at-
tempted all coursework at a Texas public institution of higher educa-
tion, and have been entitled to pay resident tuition at all times while
pursuing the degree, and

(4) they must have attempted no more than three hours in
excess of the minimum number of semester credit hours required to

complete the degree under the catalog under which they were grad-
uated. Hours attempted include transfer credits, course credit earned
exclusively by examination, courses that are dropped after the official
census date, for-credit developmental courses, optional internship and
cooperative education courses, and repeated courses. Coursesdropped
for reasons that are determined by the institution to be totally beyond
the control of the student shall not be counted. For students concur-
rently earning a baccalaureate degree and a Texas teaching certificate,
required teacher education courses shall not be counted to the extent
that they areover and above thefreeelectivesallowed in the baccalau-
reate degree program.

§13.83. Affected Institutions.

(a) All Texas public baccalaureate-granting general academic
universities are required to offer rebates to eligible students.

(b) All Texas public institutions of higher education are re-
quired to notify students of the existence of the tuition rebate program
and provide course enrollment opportunities (see §13.85 of this title,
relating to Responsibilities of Institutions).

§13.84. Amount of Tuition Rebates.

(a) The amount of tuition to be rebated to a student under this
program is $1,000, unless the total amount of undergraduate tuition
paid by the student to the institution awarding the degree was less than
$1,000, in which event theamount of tuition to berebated isan amount
equal to the amount of undergraduate tuition paid by thestudent to the
institution.

(b) A student who paid the institution awarding the degree an
amount of undergraduate tuition less than $1,000 may qualify for an
increase in the amount of the rebate, not to exceed a total rebate of
$1,000, for any amount of undergraduate tuition the student paid to
other Texas public institutions of higher education by providing the
institution awarding the degree with proof of the total amount of that
tuition paid to other institutions.

(c) Tuition rebates shall be reduced by the amount of any out-
standing student loan, including an emergency loan, owed to or guar-
anteed by thisstate, including theTexasGuaranteed Student Loan Cor-
poration. If a student has more than one outstanding student loan, the
institution shall apply the amount of the rebate to the loans as directed
by the student. If thestudent fails to provide timely instructionson the
application of the amount, the institution shall apply the amount of the
rebate to retire the loans with the highest interest rates first.

§13.85. Responsibilities of Institutions.

Affected institutionshavethefollowingresponsibilitiesassociated with
this program:

(1) All Texas public institutions of higher education, in-
cluding community and technical colleges, shall include information
regarding this program in the institution’s catalog.

(2) If requested by potentially eligible students, public in-
stitutionsof higher education arerequired to providethesestudentsop-
portunities to enroll during each fall and spring semester in theequiva-
lent of at least 12 semester credit hoursthat apply toward their degrees.
Institutionsare not required to provide studentswith theopportunity to
enroll in specific courses or specific sections. Community and Tech-
nical Colleges will comply to the extent that courses for the current
semester are being offered that apply to the student’s university degree
program. The requirement may be met by allowing substitutions for
required coursesor by allowing concurrent enrollment in courses from
another institution, so long as the courses are taught on the students’
home campus and the student incurs no financial penalty.
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(3) Texas public universities are required to provide stu-
dents with appropriate forms and instructionsfor requesting tuition re-
imbursement at the time that students apply for baccalaureate degrees.

(4) Institutions are required to provide tuition rebates to
students who apply for them within 60 days after graduation or pro-
vide the student with a statement explaining the reason the student is
ineligible for the rebate.

(5) Institutionsare required to providea dispute resolution
process to resolve disputes related to local administration of the pro-
gram.

(6) Disputesrelated to lower division credit transfer should
be resolved in accordance with Coordinating Board rules, Chapter
5, §5.393 of this title (relating to Transfer of Lower Division Course
Credit).

(7) Institutions may adopt policies and procedures for ad-
ministering the program. For example, institutions may require stu-
dents to declare their intent to qualify for a tuition rebate early in their
careers or register prior to the beginning of the semester.

§13.86. Responsibilities of Students.

(a) Students desiring to qualify for tuition rebates are respon-
sible for complying with all university rules and regulations related to
administration of the program.

(b) Students desiring to qualify for tuition rebates are solely
responsible for enrolling only in courses that will qualify them for the
rebates.

(c) A student who has transferred from another institution of
higher education is responsible for providing to the institution award-
ing the degree official transcripts from all institutions attended by the
student.

(d) Studentsmust apply for rebatesprior to receiving their bac-
calaureate degrees on forms provided by the institution and must keep
the institution apprized of their addresses for at least 60 days after their
graduation date.

§13.87. Source of Funding.

Tuition rebates shall be paid from institutional local funds. However,
the enabling legislation provides that the Legislature shall account in
the General Appropriations Act for the rebates in a way that provides
a corresponding increase in the general revenue funds appropriated to
the institution.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100826
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
SUBCHAPTER E. PROCEDURES AND
CRITERIA FOR FUNDING GRADUATE
MEDICAL EDUCATION PROGRAMS

19 TAC §§13.81 - 13.85

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§13.81 - 13.85 concerning financial planning for pub-
lic institutions of higher education (Procedures and Criteria for
Funding Graduate Medical Education Programs). The rules are
being repealed and new rules are being written that would sim-
plify and streamline financial planning procedures and that would
incorporate existing standards into the rules.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the proposed repeal is in effect, there will be
no fiscal implications to state or local government as a result of
enforcing or administering the repeal of the rules as proposed.

Dr. Elliott has also determined that for each year of the first five
years the proposed repeal is in effect, the public benefit antici-
pated as a result of administering the repeal of rules will be the
continued financial accountability of public higher education in-
stitutions. There will be no effect on state and local government
or small businesses. There is no anticipated economic cost to
the persons who are required to comply with the proposed re-
peal.

Comments on the proposed repeal of the rules may be submitted
to Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P.O. Box 12788, Capitol
Station, Austin, Texas, 78711.

The repeal of the rules is proposed under the Texas Education
Code, §§ 61.059b, 61.065, 51.005 and 51.0051 which provides
the Texas Higher Education Coordinating Board with the author-
ity to adopt rules concerning financial planning for public institu-
tions of higher education (Procedures and Criteria for Funding
Graduate Medical Education Programs).

The repeal of the rules affect the Texas Education Code, Section
51.005, 51.0051, and 61.065.

§13.81. Purpose.

§13.82. Grants or Formula Distributions.

§13.83. Eligibility.

§13.84. Award of Funds.

§13.85. Advisory Committee.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100819
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
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SUBCHAPTER F. TUITION REBATES FOR
CERTAIN UNDERGRADUATES
19 TAC §§13.91 - 13.98

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§13.91 - 13.98 concerning financial planning for public
institutions of higher education (Tuition Rebates for Certain Un-
dergraduates). The rules are being repealed and new rules are
being written that would simplify and streamline financial plan-
ning procedures and that would incorporate existing standards
into the rules.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the proposed repeal is in effect, there will be
no fiscal implications to state or local government as a result of
enforcing or administering the repeal of the rules as proposed.

Dr. Elliott has also determined that for each year of the first five
years the proposed repeal is in effect, the public benefit antici-
pated as a result of administering the repeal of rules will be the
continued financial accountability of public higher education in-
stitutions. There will be no effect on state and local government
or small businesses. There is no anticipated economic cost to
the persons who are required to comply with the proposed re-
peal.

Comments on the proposed repeal of the rules may be submitted
to Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P.O. Box 12788, Capitol
Station, Austin, Texas, 78711.

The repeal of the rules is proposed under the Texas Education
Code, §§ 61.059b, 61.065, 51.005 and 51.0051 which provides
the Texas Higher Education Coordinating Board with the author-
ity to adopt rules concerning financial planning for public insti-
tutions of higher education (Tuition Rebates for Certain Under-
graduates).

The repeal of the rules affect the Texas Education Code, Section
51.005, 51.0051, and 61.065.

§13.91. Purpose.

§13.92. Authority.

§13.93. Eligible Students.

§13.94. Affected Institutions.

§13.95. Amount of Tuition Rebates.

§13.96. Responsibilities of Institutions.

§13.97. Responsibilities of Students.

§13.98. Source of Funding.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100820

Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
SUBCHAPTER F. FORMULA FUNDING AND
TUITION CHARGED FOR EXCESS CREDIT
HOURS OF UNDERGRADUATE STUDENTS
19 TAC §§13.100 - 13.106

The Texas Higher Education Coordinating Board proposes
new §§13.100 - 13.106 concerning financial planning for public
institutions of higher education (Formula Funding and Tuition
Charged for Excess Credit Hours of Undergraduate Students).
The new rules will simplify and streamline financial planning
procedures and will incorporate existing standards into the
rules.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the new rules are in effect, there will be no
fiscal implications to state or local government as a result of en-
forcing or administering the rules as proposed.

Dr. Elliott has also determined that for each year of the first
five years the new rules are in effect, the public benefit antic-
ipated as a result of administering these new rules will be the
continued financial accountability of public higher education in-
stitutions. There will be no effect on small businesses. There is
no anticipated economic costs to institutions required to comply
with the new rules as proposed. There is no impact on local em-
ployment.

Comments on the proposed new rules may be submitted to Dr.
Don W. Brown, Commissioner of Higher Education, Texas Higher
Education Coordinating Board, P.O. Box 12788, Capitol Station,
Austin, Texas 78711.

The new rules are proposed under the Texas Education Code,
§61.059b which provides the Coordinating Board authority to re-
view and revise funding formulas; §61.065 which authorizes the
Board to prescribe and update a uniform system of reporting by
institutions and to evaluate the informational requirements of the
State; and §51.005 and 51.0051 which provides the Coordinat-
ing Board with the authority to approve the form of reports.

The new rules affect the Texas Education Code, §§51.005,
51.0051, and 61.065.

§13.100. Purpose.

This subchapter provides financial incentives for institutions to facili-
tate theprogressof undergraduatestudents through their academic pro-
grams and incentives for students to complete their degree programs
expeditiously. Rules contained in this subchapter clarify the enabling
legislation, define responsibilities of institutions and the Coordinating
Board in implementing the statute, and ensure that students are ade-
quately informed.

§13.101. Authority.

Theserulesrelateto theTexasEducation Code, §§54.068 and 61.0595.
§54.068 specifies the tuition that may be charged to students with ex-
cess hours. §61.0595 specifies the fundability of undergraduate credit
hours.
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§13.102. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

(1) Remedial and developmental courses -- courses
designed to correct academic deficiencies and bring students’ skills to
an appropriate level for entry into college.

(2) Technical courses -- workforce education courses of-
fered for semester or quarter credit hours and associated with applied
associate degree or workforce certificate programs.

(3) Workforceeducation courses-- coursesoffered by two-
year institutions for the primary purpose of preparing students to enter
the workforce rather than academic transfer. Includes both technical
courses and continuing education courses.

(4) Hours -- quarter credit hours or semester credit hours.

§13.103. Affected Students.

(a) The limitation on funding of excess undergraduate credit
hours applies only to hours generated by students who initially enroll
as undergraduates in an institution of higher education in the 1999 fall
semester or in a subsequent term. If a student has been enrolled as
an undergraduate student in any public or private institution of higher
education during any term prior to the 1999 fall semester, the student’s
credit hours are exempt.

(b) Hours generated by non-resident studentspaying tuition at
therateprovided for Texasresidentsaresubject to thesamelimitations
as hours generated by resident students.

§13.104. Limitation on Formula Funding.

Funding of excess undergraduate credit hours is limited as follows:

(1) Universities and health-related institutions may not
submit for formula funding hours attempted by an undergraduate
student who has previously attempted 45 or more semester credit
hours or its quarter hour equivalent beyond the minimum number of
hours required for completion of the degree program in which the
student is enrolled.

(2) An undergraduatestudent at afour-year institution who
is not enrolled in a degree program is considered to be enrolled in a
degree program requiring a minimum of 120 semester credit hours.

(3) Studentswho enroll on atemporary basisin auniversity
or health-related institution and are also enrolled in a private or inde-
pendent institution of higher education or an out-of-state institution of
higher education are considered to be enrolled in a degree program re-
quiring a minimum of 120 semester credit hours.

(4) For the purposes of the undergraduate limit, an under-
graduatestudent who hasentered into amaster’sor professional degree
program without first completing an undergraduate degree is consid-
ered to no longer be an undergraduate student after having completed
theequivalent of abachelor’ sdegreeor all of thecoursework normally
taken during the first four years of undergraduate course work in the
student’s degree program.

(5) For the purposes of the undergraduate limit, students
are treated for funding purposesashaving whatever major they had on
the official census day of the term in question. If a student changes
majors during aterm, that act does not retroactively change their eligi-
bility under the limit.

(6) The following types of credit hours are exempt and do
not count toward the limit:

(A) hoursearned by thestudent beforereceiving a bac-
calaureate degree that has been previously awarded to the student;

(B) hours earned through examination or similar
method without registering for a course;

(C) hours from remedial and developmental courses,
technical courses, workforce education courses, or other courses that
would not generate academic credit that could be applied to a degree
at the institution;

(D) hours earned by the student at a private institution
or an out-of-state institution; and

(E) any hours not eligible for formula funding.

§13.105. Tuition Charged to Affected Students.

An institution of higher education may chargeahigher tuition rate, not
to exceed the rate charged to nonresident undergraduate students, to
an undergraduate student whose hours can no longer be submitted for
formulafunding becauseof thefunding limit defined in §13.104 of this
title (relating to Limitation on Formula Funding).

§13.106. Responsibilities of Institutions.

(a) The Coordinating Board will maintain a database indicat-
ing thenumber of hoursan eligibleundergraduatestudent hasaccumu-
lated toward the limit. Institutions arerequired to report to the Coordi-
nating Board all information required to comply with theTexasEduca-
tion Code, §§54.060 and 61.0595, to check every term on the progress
of eligible students toward the limit, and to cooperatewith the Coordi-
nating Board in the administration of the limit.

(b) Each community and technical college, Lamar state col-
lege, university, and health-related institution shall publish in its cat-
alog information about the limit on undergraduate credit hours. Until
this material is included in catalogs, each institution shall inform un-
dergraduate students initially enrolling at the institution in writing of
the limit.

(c) Community and technical collegesandtheLamar statecol-
leges shall inform each affected undergraduate student of the individ-
ual’sprogresstoward thelimit when thestudent hasaccumulated 70 or
more semester credit hours toward the limit.

(d) Universities and health-related institutions shall inform
each affected undergraduate student of the individual’s progress
toward the limit and of the institution’s tuition policy for students who
exceed the limit as soon as the student has accumulated 120 or more
semester credit hours toward the limit.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100827
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
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SUBCHAPTER G. FORMULA FUNDING AND
TUITION CHARGED FOR EXCESS CREDIT
HOURS OF UNDERGRADUATE STUDENTS
19 TAC §§13.110 - 13.116

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§13.110 - 13.116 concerning financial planning for
public institutions of higher education (Formula Funding and Tu-
ition Charged for Excess Credit Hours of Undergraduate Stu-
dents). The rules are being repealed and new rules are being
written that would simplify and streamline financial planning pro-
cedures and that would incorporate existing standards into the
rules.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the proposed repeal is in effect, there will be
no fiscal implications to state or local government as a result of
enforcing or administering the repeal of the rules as proposed.

Dr. Elliott has also determined that for each year of the first five
years the proposed repeal is in effect, the public benefit antici-
pated as a result of administering the repeal of rules will be the
continued financial accountability of public higher education in-
stitutions. There will be no effect on state and local government
or small businesses. There is no anticipated economic cost to
the persons who are required to comply with the proposed re-
peal.

Comments on the proposed repeal of the rules may be submitted
to Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P.O. Box 12788, Capitol
Station, Austin, Texas, 78711.

The repeal of the rules is proposed under the Texas Education
Code, §§ 61.059b, 61.065, 51.005 and 51.0051 which provides
the Texas Higher Education Coordinating Board with the author-
ity to adopt rules concerning financial planning for public institu-
tions of higher education (Formula Funding and Tuition Charged
for Excess Credit Hours of Undergraduate Students).

The repeal of the rules affect the Texas Education Code, Section
51.005, 51.0051, and 61.065.

§13.110. Purpose.

§13.111. Authority.

§13.112. Definitions.

§13.113. Affected Students.

§13.114. Limitation on Formula Funding.

§13.115. Tuition Charged to Affected Students.

§13.116. Responsibilities of Institutions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100821
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
SUBCHAPTER G. PROCEDURES FOR
CERTIFICATION OF ADEQUACY OF FUNDING
19 TAC §§13.120 - 13.125

The Texas Higher Education Coordinating Board proposes new
§§13.120 - 13.125 concerning financial planning for public insti-
tutions of higher education (Procedures for Certification of Ad-
equacy of Funding). The new rules will simplify and streamline
financial planning procedures and will incorporate existing stan-
dards into the rules. Specifically, the new rules includes minor
modifications to existing rules regarding certification of adequacy
of financing to make them consistent with current policies.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the new rules are in effect, there will be no
fiscal implications to state or local government as a result of en-
forcing or administering the rules as proposed.

Dr. Elliott has also determined that for each year of the first
five years the new rules are in effect, the public benefit antic-
ipated as a result of administering these new rules will be the
continued financial accountability of public higher education in-
stitutions. There will be no effect on small businesses. There is
no anticipated economic costs to institutions required to comply
with the new rules as proposed. There is no impact on local em-
ployment.

Comments on the proposed new rules may be submitted to Dr.
Don W. Brown, Commissioner of Higher Education, Texas Higher
Education Coordinating Board, P.O. Box 12788, Capitol Station,
Austin, Texas 78711.

The new rules are proposed under the Texas Education Code,
§61.059b which provides the Coordinating Board authority to re-
view and revise funding formulas; §61.065 which authorizes the
Board to prescribe and update a uniform system of reporting by
institutions and to evaluate the informational requirements of the
State; and §51.005 and 51.0051 which provides the Coordinat-
ing Board with the authority to approve the form of reports.

The new rules affect the Texas Education Code, §§51.005,
51.0051, and 61.065.

§13.120. Purpose.
This subchapter describes the procedure by which institutions are to
certify to the Coordinating Board that they have adequate funding
for proposed new degree and certificate programs, departments, and
schools.

§13.121. Authority.
These rules relate to the Texas Education Code, §61.055, which re-
quires that awritten certification of adequatefinancing bemadebefore
the Board approves any new department, school, or degree or certifi-
cate program.

§13.122. Statement on Funding.
Each request submitted to the Coordinating Board for a new depart-
ment, school, degree or certificate program or administrative change
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shall be accompanied by a statement regarding the adequacy of fund-
ing from the chief executive officer of the requesting institution.

§13.123. Identification of Sources of Funds.
Sourcesof fundsshall be identified on formsprovided by theDivision
of Universities and Health-Related Institutions as:

(1) Specific legislative appropriations, where such appro-
priations can be clearly identified as being appropriated to start a new
program for which funds from other sources are not available;

(2) Funds allocated by the Coordinating Board;

(3) Funds appropriated by the Legislature for an existing
academic program but which are now declared by the institution to be
available for thenew degreeprogram. Theprogram area or areasfrom
which such funds will be derived must be identified;

(4) Moniestransferred fromtheAvailableUniversity Fund.
This would apply only for The University of Texas at Austin, Prairie
View A&M University, and Texas A&M University;

(5) Anticipated formula funding generated by enrollments
in the program; and/or

(6) Funds from other sources (e.g., gifts, grants, etc.). The
specific source of such funds shall be identified, the reasons for their
availability shall be stated, and the length of time such funds will be
available shall be indicated.

§13.124. Statement of Effect on Existing Programs.
The request for a new department, school, degree or certificate pro-
gram, or administrative change shall also include a statement by the
chief executive officer of the requesting institution certifying that the
requested program or changewill not reducethe effectivenessor qual-
ity of existing programs, departments or schools.

§13.125. Format and Transmission of Certification Statements.
(a) Theletter of certificationshall beaddressed totheAssistant

Commissioner for Universities and Health-Related Institutions, Texas
Higher Education Coordinating Board, P.O. Box 12788, Austin, Texas
78711.

(b) Theletter of certification shall contain thefollowing state-
ments:

(1) I hereby certify that adequate funding is available for
the (new department) (school) (degree program) (certificate program)
(administrative change) proposed in the attached request.

(2) I further certify that the establishment of the requested
(new department) (school) (degree program) (certificate program) (ad-
ministrative change) will not reduce the effectiveness or quality of ex-
isting programs, departments, or schools at this institution.

(c) Theletter of certification shall be signed by thechief exec-
utive officer of the institution.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100828
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
SUBCHAPTER H. PROCEDURES AND
CRITERIA FOR FUNDING OF FAMILY
PRACTICE RESIDENCY PROGRAMS
19 TAC §§13.140 - 13.146

The Texas Higher Education Coordinating Board proposes new
§§13.140 - 13.146 concerning financial planning for public insti-
tutions of higher education (Procedures and Criteria for Funding
of Family Practice Residency Programs). The new rules will sim-
plify and streamline financial planning procedures and will incor-
porate existing standards into the rules.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the new rules are in effect, there will be no
fiscal implications to state or local government as a result of en-
forcing or administering the rules as proposed.

Dr. Elliott has also determined that for each year of the first
five years the new rules are in effect, the public benefit antic-
ipated as a result of administering these new rules will be the
continued financial accountability of public higher education in-
stitutions. There will be no effect on small businesses. There is
no anticipated economic costs to institutions required to comply
with the new rules as proposed. There is no impact on local em-
ployment.

Comments on the proposed new rules may be submitted to Dr.
Don W. Brown, Commissioner of Higher Education, Texas Higher
Education Coordinating Board, P.O. Box 12788, Capitol Station,
Austin, Texas 78711.

The new rules are proposed under the Texas Education Code,
§61.059b which provides the Coordinating Board authority to re-
view and revise funding formulas; §61.065 which authorizes the
Board to prescribe and update a uniform system of reporting by
institutions and to evaluate the informational requirements of the
State; and §51.005 and 51.0051 which provides the Coordinat-
ing Board with the authority to approve the form of reports.

The new rules affect the Texas Education Code, §§51.005,
51.0051, and 61.065.

§13.140. Types of Grants.

Medical schools, licensed hospitals, or nonprofit corporations may
apply for a Family Practice Residency Operational Grant, a Support
Grant, aRural RotationsReimbursement, and aPublic Health Rotation
Reimbursement Grant.

(1) A Family Practice Residency Operational Grant is de-
fined as a grant to support an ongoing family practice residency pro-
gram and expansions of ongoing family practice residency programs.

(2) A Support Grant is defined as a grant to support an on-
going program that encourages recruitment of medical students to the
specialty of family medicine or the development of faculty for Texas
family practice residency programs.

(3) A Rural Rotations Reimbursement Grant is defined as
a grant to reimburse Texas family practice residency programs for the
costsof providing residentswith optional one-month rotationsin arural
setting in Texas.

(4) A Public Health Rotation Reimbursement Grant is de-
fined asagrant to reimburse Texasfamily practice residency programs
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for thecostsof providing residentswith an optional one-month rotation
in a public health setting in Texas.

§13.141. Requirements for a Family Practice Residency Operational
Grant.

To beconsidered for aFamily PracticeResidency Operational Grant, a
medical school, licensed hospital, or nonprofit corporation requesting
an Operational Grant must at a minimum:

(1) Show that the program is accredited by the Accredita-
tion Council on GraduateMedical Education (ACGME) or theAmeri-
can Osteopathic Association (AOA) asafamily practiceresidency pro-
gram;

(2) Meet the Coordinating Board criteria and financial re-
porting guidelines for a Family Practice Residency Operational Grant;

(3) Giveevidencethat theprogramhasbeen operational for
three or more academic years;

(4) Give evidence of continuing local support for the pro-
gram;

(5) Document expendituresand revenuefor theprogram to
substantiate funding needs;

(6) Submit annual progressreportson thetraining program
to theCoordinating Board that demonstratetheprogram’sefforts to re-
cruit residents likely to practice in underserved areas of the state and
the program’s encouragement of residents to enter practice in under-
served areas of the state.

§13.142. Requirements for a Support Grant.

To be considered for a Support Grant, a medical school, licensed hos-
pital, or nonprofit corporation must:

(1) Conform to Coordinating Board guidelines for Family
Practice Residency Support Grant Programs;

(2) Give evidence that the program to be funded has been
operational for two or more academic years;

(3) Give evidence of continued need for funding;

(4) Document expenditures and revenue to substantiate
funding needs; and

(5) Submit annual progress reports to the Coordinating
Board.

§13.143. Requirements for a Rural Rotations Reimbursement Grant.

To be reimbursed for a resident’ s one-month rotation through a rural
setting in Texas, a Texas family practice residency program must:

(1) Submit documentation giving evidence that the
program sponsored a resident in a rural rotation that at the time of
the rotation conformed to Coordinating Board guidelines concerning
family practice residency rural rotations;

(2) Document expenditures for rural rotations to substan-
tiate the request for reimbursement in accordance with Coordinating
board guidelines; and

(3) Submit progress reports and financial reports on Rural
Rotations Grants to the Coordinating Board on an annual basis, to be
reviewed by the Family Practice Residency Advisory Committee.

§13.144. Requirements for a Public Health Rotation Reimbursement
Grant.

To be reimbursed for a resident’ s one-month rotation through a pub-
lic health setting in Texas, a Texas family practice residency program
must:

(1) Submit documentation giving evidence that the pro-
gram sponsored a resident in apublic health setting that, at the time of
the rotation, conformed to Coordinating Board guidelines concerning
family practice residency public health rotations; and

(2) Document expenditures for public health rotations to
substantiate the request for reimbursement in accordance with Coordi-
nating Board guidelines; and

(3) Submit progress reports and financial reports on Public
Health Rotation Grants to the Coordinating Board on an annual basis,
to bereviewed by theFamily PracticeResidency Advisory Committee.

§13.145. Review of Family Practice Residency Operational Grant
Applications and Support Grant Applications.

Programsapplying for Family PracticeOperational Grantsand Support
Grants shall be reviewed by the Family Practice Residency Advisory
Committee for their viability and their benefit to the state. Programs
must be determined to serve theneedsof the Stateof Texas in improv-
ing the distribution of health care delivery. The Committee’s review
shall include the following:

(1) Theability of the program to meet the requirementsset
out in this Subchapter and all program guidelines;

(2) Existing and anticipated costsand funding for currently
funded programs and new programs requesting funding;

(3) The program’s performance in:

(A) better distributing family physiciansthroughout the
state; and

(B) helping medically underserved areas of Texas; and

(C) encouraging residentsto practice in underserved ar-
eas of the state.

§13.146. Amount of FamilyPracticeOperational GrantsandSupport
Grants.

Theamount of fundsto beallocated for any Family PracticeResidency
Operational Grant or Support Grant shall bedetermined by theCoordi-
nating Board, after receiving the recommendation of the Family Prac-
ticeResidency Advisory Committee. Grantsshall beused for operating
expendituresasdefined by generally acceptableaccounting procedures
and Coordinating Board guidelines for the program.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100829
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
SUBCHAPTER I. PROCEDURES AND
CRITERIA FOR FUNDING GRADUATE
MEDICAL EDUCATION PROGRAMS
19 TAC §§13.160 - 13.164
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The Texas Higher Education Coordinating Board proposes new
§§13.160 - 13.164 concerning financial planning for public insti-
tutions of higher education (Procedures and Criteria for Funding
Graduate Medical Education Programs). The new rules will sim-
plify and streamline financial planning procedures and will incor-
porate existing standards into the rules.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the new rules are in effect, there will be no
fiscal implications to state or local government as a result of en-
forcing or administering the rules as proposed.

Dr. Elliott has also determined that for each year of the first
five years the new rules are in effect, the public benefit antic-
ipated as a result of administering these new rules will be the
continued financial accountability of public higher education in-
stitutions. There will be no effect on small businesses. There is
no anticipated economic costs to institutions required to comply
with the new rules as proposed. There is no impact on local em-
ployment.

Comments on the proposed new rules may be submitted to Dr.
Don W. Brown, Commissioner of Higher Education, Texas Higher
Education Coordinating Board, P.O. Box 12788, Capitol Station,
Austin, Texas 78711.

The new rules are proposed under the Texas Education Code,
§61.059b which provides the Coordinating Board authority to re-
view and revise funding formulas; §61.065 which authorizes the
Board to prescribe and update a uniform system of reporting by
institutions and to evaluate the informational requirements of the
State; and §51.005 and 51.0051 which provides the Coordinat-
ing Board with the authority to approve the form of reports.

The new rules affect the Texas Education Code, §§51.005,
51.0051, and 61.065.

§13.160. Purpose.

The board shall administer a program to support graduate medical ed-
ucation programs, consistent with the needs of the state for graduate
medical education and the training of resident physicians. Funds allo-
cated under this provision are to be provided for the training of resi-
dent physicians in accredited residency training programs in appropri-
ate fieldsand specialties, including primary care. Theprovisions in this
subsection are implemented to provide state funds to graduate medical
education programs which incur the cost of resident instruction.

§13.161. Grants or Formula Distributions.

The board may make grants or formula distributions to:

(1) support appropriate graduate medical education
programs and activities for which adequate funds are not otherwise
available; or

(2) foster new or expanded graduate medical education
programsor activities that theboard determineswill addressthestate’s
needs for graduate medical education.

§13.162. Eligibility.

To receiveaGraduateMedical Education grant or formuladistribution,
an institution or other entity must incur the costs of faculty supervision
and education or the stipend costs of resident physicians in accredited
clinical residency training programs in this state. The board will con-
sider the costs incurred by medical schools or other entities to support
faculty responsible for the education or supervision of resident physi-
cians. Entities eligible to receive funds under this section include the
state’seight medical schools, licensed teaching hospitals, or non-profit

corporationsoperating anationally accredited allopathic or osteopathic
residency program. Entitiesseeking funding under this provision must
at a minimum annually:

(1) Provide evidence that the residency program is accred-
ited by the Accreditation Council on Graduate Medical Education
(ACGME) or the American Osteopathic Association (AOA);

(2) Meet the criteria and financial reporting guidelines for
a Graduate Medical Education grant or formula distribution as deter-
mined by the Advisory Committee; and

(3) Provide evidencethat the residency program intendsto
provide continuing operational financial support.

§13.163. Award of Funds.

From fundsappropriated for theGraduateMedical Education program,
the comptroller of public accounts shall be requested to issue warrants
to each institution or other entity determined by theboard as eligible to
receive a grant or formula distribution from theprogram in theamount
certified by the board. An amount granted to an institution or other
entity under this program may be used only to cover expenses related
to the education of residents of the particular program or activity for
which the award is made in accordance with any conditions imposed
by theboard and may not otherwisebeexpended for thegeneral support
of the institution or entity.

§13.164. Advisory Committee.

The board shall appoint an advisory committee to advise the board re-
garding the development and administration of the program, including
considering requests for program grants and establishing formulas for
distribution of money under the program. Membership of the Advi-
sory Committee isprescribed in theenabling legislation. TheAdvisory
Committee shall:

(1) Review applications for funding of graduate medical
education programs and make recommendations for approval or dis-
approval of those applications;

(2) Make recommendations relating to the standards and
criteria used for consideration and approval of grants or for the devel-
opment of formulas for distribution of funding;

(3) Recommend to theboard an allocation of funds among
medical schools, licensed hospitalsor non-profit corporationsthat may
receive funds under this section; and

(4) Perform other duties as assigned by the board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100830
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
CHAPTER 17. CAMPUS PLANNING
SUBCHAPTER A. GENERAL PROVISIONS
19 TAC §§17.1 - 17.7
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The Texas Higher Education Coordinating Board proposes
new §§17.1 - 17.7 concerning Campus Planning (General
Provisions). Existing Board rules concerning campus planning
procedures were developed over a number of years with numer-
ous amendments. The principal change in the proposed new
rules is to restructure the existing rules to increase readability.
A change is proposed to clarify rules regarding re-approval
of projects eligible for Commissioner approval. New rules
are proposed to establish standards for construction projects,
processes for updating space projection models used by the
Board, eminent domain, and reporting requirements. These
new rules document existing practices.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the new rules are in effect, there will be no
fiscal implications to state or local government as a result of en-
forcing or administering the new rules as proposed.

Dr. Elliott has also determined that for each year of the first five
years the new rules are in effect, the public benefit anticipated
as a result of administering the new rules will be more efficient
Board meetings and an improved understanding of Board oper-
ations related to Campus Planning activities. There will be no
effect on small businesses. There is no anticipated economic
costs to institutions required to comply with the new rules as pro-
posed. There is no impact on local employment.

Comments on the new rules may be submitted to Dr. Don W.
Brown, Commissioner of Higher Education, Texas Higher Educa-
tion Coordinating Board, P. O. Box 12788, Austin, Texas 78711.

The new rules are proposed under Texas Education Code,
§61.027, which provides the Texas Higher Education Coordi-
nating Board the authority to adopt rules, and Texas Education
Code, §61.0572 and §61.058, which provides the Board the
authority to establish and enforce standards to assure efficient
use of construction funds and the orderly development of
physical plants.

The new rules affect the Texas Education Code, §61.0579 and
§61.058

§17.1. Authority, Scope, and Purpose.

(a) Authority. Authority for this chapter is provided in the
Texas Education Code, Chapter 61, Subchapter C, Powers and Du-
ties of the Texas Higher Education Coordinating Board. These rules
establish and enforce standards to assure efficient use of construction
funds and the orderly development of physical plants to accommodate
projected college student enrollments, as prescribed in §§61.0572 and
61.058.

(b) Scope. Unless otherwise noted, this chapter applies to all
Texas public institutions of higher education as defined in Texas Edu-
cation Code §61.058, except community colleges.

(c) Purpose. This chapter provides guidance to the public and
to public institutions of higher education related to procedures of the
Texas Higher Education Coordinating Board for: approval or disap-
proval of construction projects, property acquisitions, or leasearrange-
ments regardless of proposed use; assuring maximum use of facili-
ties; and developing standardsand policiesfor management of physical
plants designed to streamline operations and improve accountability.

§17.2. Definitions.

Thefollowing wordsand termsshall have the following meanings, un-
less the context clearly indicates otherwise.

(1) Auxiliary enterprise buildings or facilities -- Income
generating structures such as dormitories, cafeterias, student union
buildings, stadiums, and alumni centersused solely for thosepurposes.

(2) Board or Coordinating Board -- The Texas Higher Ed-
ucation Coordinating Board members and the agency.

(3) Campus Planning Committee -- The members of the
Board appointed to oversee facility-related issues.

(4) Commissioner -- The chief executive officer of the
Texas Higher Education Coordinating Board.

(5) Critical deferred maintenance -- The physical condi-
tions of a building or facility that places its occupants at risk of harm
or the facility at risk of not fulfill ing its functions.

(6) Deferred maintenance-- An existingor imminent build-
ing maintenance-related deficiency from prior yearsor thecurrent year
that needs to be corrected, or scheduled preventive maintenance tasks
that werenot preformed becauseof perceived lower priority statusthan
those funded within the budget.

(7) Educational and general (E&G) buildings and facilities
-- Buildings and facilities associated with teaching, research, or the
preservation of knowledge, including the proportional share used for
those activities in any building of facility used jointly with auxiliary
enterprise, or space that is permanently unassigned.

(8) Facilitiesinventory -- A collection of building and room
records that reflects the type of space and how it is being used. The
records contain codes that are uniformly defined by the Coordinating
Board and the United States Department of Education and reported
by the institutions on an on-going basis to reflect a current facilities
inventory.

(9) Gross square feet (GSF) -- The sum of all square feet
of floor areas within the outside faces of a building’s exterior walls.

(10) Major repair and rehabilitation (R&R) -- Construction
upgradesto an existingbuilding, facility, or infrastructurethat currently
exist on campus. R&R does not add space to a building or facility’s
overall gross square footage.

(11) Net assignable square feet (NASF) -- The amount of
space that can be used for programs within interior walls of a room.
Major room usecategoriesare: classrooms, laboratories, offices, study
areas, general useareas, support rooms, healthcare, residential, andun-
classified space (stairways, hallways, corridors). NASF includes aux-
iliary space and E&G space.

(12) New construction -- A new building or facility, thead-
dition to an existing building or facility, or new infrastructure that does
not currently exist on campus. New construction would add square
footage to an institution’s physical plant.

(13) Tuition revenue bond projects -- A project for which
an institution has legislative authority to pledge tuition income to fi-
nance a construction or land acquisition project.

§17.3. Governing Board Approval Required.
TheCoordinating Board shall not consider for review any construction
project, real property acquisition, or leased space that shall be added
to an institution’s facilities inventory if it hasnot been approved by the
appropriate board of regents.

§17.4. Delegation of Authority.
(a) The following types of projects are exempt from Coordi-

nating Board approval:

(1) New construction projects costing less than $1 million;
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(2) Major R&R projects costing less than $2 million;

(3) Projects at The University of Texas at Austin, Texas
A&M University, and Prairie View A&M University financed more
than 50% with Permanent University Fund bond proceeds or Available
University Fund funds;

(4) Construction, repair, or rehabilitation of privately
owned buildings and facilities on land leased from an institution if the
construction, repair, or rehabilitation is financed entirely from funds
not under the control of the institution, and further that:

(5) Gifts, grants, or lease-purchase arrangements intended
for clinical or research facilities.

(b) TheBoard authorizes the Commissioner to review and ap-
prove the following types of projects on certification by the proposing
institution’s governing board that Board-approved criteria are met:

(1) Previously approved projects if:

(A) the total cost of aproject exceeds cost estimates by
more than 10%, or

(B) grosssquare footageis changed by morethan 10%,
or

(C) contracts on the project have not been let within
eighteen months from its final approval date, or

(D) an award in eminent domain if the award amount
exceeds cost estimates by more than 10%.

(E) any change in the funding source of an approved
project.

(2) Auxiliary enterprise projects being acquired, con-
structed, or renovated without the use of state general revenue funds
and with a total projected cost of less than $10 million;

(3) Major R&R of existing E&G buildingsor facilities that
will not add E&G space with atotal projected cost of less than $5 mil-
lion; and

(4) Gifts, purchase or acquisition of real property having a
value of less than $300,000; and

(5) Construction of new E&G space having a value of less
than $1 million; and

(6) Projects funded more than 50% with tuition revenue
bond proceeds. For these projects the criteria includes:

(A) Board standards regarding space need are met.

(B) Board standardsregarding construction cost and ef-
ficiency are met.

(C) Board standards regarding deferred maintenance
are met, or the project will reduce campus-deferred maintenance by
an amount equal to no less than 50% of the project cost.

(D) If the project does not meet Board standards, the
Board shall notify the governor, lieutenant governor, thespeaker of the
House of Representatives, and the Legislative Budget Board.

(7) If the project financing involves private gift and grant
funds, these funds are either in-hand or the governing board has com-
mitted an alternative source of funds, should the primary source of
funds not be forthcoming, or has agreed to forego the project.

(8) If theproject will causeanincreaseinstudent fees, such
increases have been executed in accordance with the applicable laws
concerning approval by the student body.

(9) If the project involves construction of a dormitory,
bookstore, food servicefacility, or other facility for which privatization
may be a viable alternative, the governing board has considered the
feasibility of privatization of both construction and operation of the
facility.

(10) The project shall comply with the minimum flood
plain management standards established by the Texas Natural
Resources Conservation Commission and the Federal Emergency
Management Administration (FEMA).

(11) If the project includes the acquisition of real property,
appropriateconsideration hasbeen given to theeffect of theacquisition
on residential neighborhoods.

(12) If the project includes the acquisition of real property,
the acquisition shall be included in the institution’s long-range campus
master plan.

(13) The project is included in the institution’s most re-
cently submitted CampusMaster Plan (MP1 report) or isanopportunity
or emergency that could not have been foreseen.

(c) The Coordinating Board authorizes the Campus Planning
Committee to approve the following types of projects:

(1) Gifts, purchase or acquisition of real property having a
value of $300,000 to $5 million;

(2) Construction of new E&G space having a value of $1
million to $5 million;

(3) Major R&R of existing E&G buildingsor facilities that
will not add E&G space with a project cost of $5 million or more; and

(4) Auxiliary enterprise projects costing between $10 mil-
lion and $20 million.

(d) In making their decisions, the Commissioner and the
Campus Planning Committee shall be guided by their judgment as to
whether or not the full Board would approve the project, were it being
brought to the Board.

(e) TheCommissioner may refer projectsto theCampusPlan-
ning Committee or the Board. The Campus Planning Committee may
refer projects to the Board.

(f) Decisions of the Campus Planning Committee are final.
Decisions of the Commissioner may be appealed to the Board.

(g) The following types of projects shall be approved by the
Board:

(1) Gifts, purchase or acquisition of real property having a
value over $5 million;

(2) Construction of new E&G spacehaving avalueover $5
million;

(3) Auxiliary enterprise projects costing more than $20
million.

(4) Any project referred to theBoard by the CampusPlan-
ning Committee or the Commissioner.

§17.5. Application Procedures.

(a) Institutions desiring approval of construction projects or
property acquisitions shall apply on forms specified by the Board.

(b) Project submission schedule:

(1) Projects to beconsidered by theCommissioner may be
submitted at any time.
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(2) Projects to be considered by the Campus Planning
Committee or the Board shall be submitted at least 60 daysprior to the
regularly scheduled Board meeting at which consideration is desired.

§17.6. Coordinating Board Standards.
Thefollowing basic standardsshall apply to all projects considered by
the Board, Campus Planning Committee, or the Commissioner.

(1) Space Need -- The project shall not create a campus
space surplus, as determined by the Coordinating Board’s space pro-
jection models (§17.42 of this title relating to Space Projection Mod-
els).

(2) Cost -- The construction building cost per gross square
foot is lower than the maximum estimated cost per gross square foot
found in R. S. Means Facilities Construction Costs and lower than the
CPI-adjusted construction cost per gross squarefoot of 75% of similar
campusbuildingsapproved by theCoordinating Board and constructed
in the past five years. The proposed purchase price of real property
acquisitions should not exceed the highest appraised amount.

(3) Efficiency -- The ratio of NASF to GSF in abuilding or
facility is 0.60 or greater.

(4) Deferred Maintenance -- The ratio of campus-deferred
maintenance costs to replacement cost is 0.05 or less.

(5) Critical Deferred Maintenance -- There shall be a plan
in place to address any critical deferred maintenance reported on the
master plan.

§17.7. Intercollegiate Athletic Funded Projects.

The following shall apply to Board consideration of projects that sup-
port intercollegiate athletics at Texas public universities. It does not
apply to projects exempt from Board approval (§§17.1 and 17.4 of this
title relating to General Provisions).

(1) Whereafacility isusedfor both intercollegiateathletics
and educational and general purposes, the cost of the facility should be
appropriately prorated.

(2) This policy limits the use of student fees for financing
construction projects that support intercollegiate athletics to no more
than 50% of the total project cost at Texas institutions that participate
in the Bowl Championship Series and to 75% of the total project cost
at other universities.

(3) For institutions participating in the NCAA Football
Bowl Championship Series, Board approval of projects supporting
intercollegiate athletics shall normally be conditional upon a finding
that no morethan 50% of thefinancing isderived, directly or indirectly
from students.

(4) For institutions not participating in the NCAA Football
Bowl Championship Series, Board approval of projects supporting in-
tercollegiateathletics shall normally be conditional upon afinding that
no more than 75 % of the financing is derived, directly or indirectly,
from students.

(5) The Board may waive any of the above conditions,
should it determine that it is in the best interest of the affected
institution and the State to do so.

(6) In making its findings, theBoard may consider thetotal
allocation of revenue supporting intercollegiate athletics.

(7) Definitions. The following words and terms shall have
the following meaning, unless the context clearly indicates otherwise.

(A) Intercollegiate athletic facilities -- Any facility for
the purpose of supporting intercollegiateathletics, including stadiums,

arenas, multi-purpose centers, playing fields, locker rooms, coaches’
office, etc.

(B) Financing directly derived from students -- Funds
resulting fromthecollection of feesor other chargestostudents, suchas
designated tuition, student activities fees, housing revenue, bookstore
or student union revenue, etc. Bond proceeds for which oneor more of
these sources provides debt service shall also be considered financing
directly derived from students.

(C) Financing indirectly derived from students-- Funds
generated from fundsaccumulated from students, primarily interest on
funds accumulated directly from students.

(D) Non-student sources -- Funds generated from ath-
letic department operations, giftsand grants, facility usagefees, related
revenue, and appropriated funds.

(E) NCAA Football Bowl Championship Series -- A
program of the NCAA under which certain NCAA Division I-A foot-
ball universities share proceeds of college bowl games.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100796
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
SUBCHAPTER A. CRITERIA FOR APPROVAL
OF NEW CONSTRUCTION AND MAJOR
REPAIR AND REHABILITATION
19 TAC §§17.21 - 17.27, 17.31, 17.33

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§17.21-17.27, 17.31, 17.33, concerning Campus
Planning (Criteria for Approval of New Construction and Major
Repair and Rehabilitation). Existing Board rules concerning
campus planning procedures were developed over a number
of years with numerous amendments. The rules are being
repealed to restructure the existing rules to increase readability.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the proposed repeal is in effect, there will be
no fiscal implications to state or local government as a result of
enforcing or administering the rules as proposed.

Dr. Elliott has also determined that for each year of the first five
years the proposed repeal is in effect, the public benefit antici-
pated as a result of administering the repeal of the rules will be
more efficient Board meetings and an improved understanding of
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Board operations related to Campus Planning activities. There
will be no effect on small businesses. There is no anticipated
economic costs to institutions required to comply with the pro-
posed repeal. There is no impact on local employment.

Comments on the proposed repeal of the rules may be submitted
to Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P. O. Box 12788, Austin,
Texas 78711.

The repeals are proposed under Texas Education Code, Section
61.027, which provides the Texas Higher Education Coordinating
Board the authority to adopt rules, and Texas Education Code,
Sections 61.0572 and 61.058, which provides the Board the au-
thority to establish and enforce standards to assure efficient use
of construction funds and the orderly development of physical
plants.

The repeal of the rules affect the Texas Education Code, Sec-
tions 61.0579 and 61.058.

§17.21. Object.
§17.22. Scope of Coordinating Board Review.
§17.23. Campus Master Plans.
§17.24. New Construction.
§17.25. Major Repair and Rehabilitation.
§17.26. Limitations (Public Junior Colleges).
§17.27. Legislative Limitations.
§17.31. Contracting for Advice on Costs and Construction.
§17.33. Provisions for Review of Projects Previously Approved.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100792
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
SUBCHAPTER B. NEW CONSTRUCTION
AND REPAIR AND REHABILITATION
PROJECTS
19 TAC §17.10, §17.11

The Texas Higher Education Coordinating Board proposes new
§17.10 and §17.11 concerning Campus Planning (New Con-
struction and Repair and Rehabilitation Projects). Existing Board
rules concerning campus planning procedures were developed
over a number of years with numerous amendments. The prin-
cipal change in the proposed new rules is to restructure the ex-
isting rules to increase readability. A change is proposed to clar-
ify rules regarding re-approval of projects eligible for Commis-
sioner approval. New rules are proposed to establish standards
for construction projects, processes for updating space projec-
tion models used by the Board, eminent domain, and reporting
requirements. These new rules document existing practices.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the new rules are in effect, there will be no
fiscal implications to state or local government as a result of en-
forcing or administering the new rules as proposed.

Dr. Elliott has also determined that for each year of the first five
years the new rules are in effect, the public benefit anticipated
as a result of administering the new rules will be more efficient
Board meetings and an improved understanding of Board oper-
ations related to Campus Planning activities. There will be no
effect on small businesses. There is no anticipated economic
costs to institutions required to comply with the new rules as pro-
posed. There is no impact on local employment.

Comments on the new rules may be submitted to Dr. Don W.
Brown, Commissioner of Higher Education, Texas Higher Educa-
tion Coordinating Board, P. O. Box 12788, Austin, Texas 78711.

The new rules are proposed under Texas Education Code,
§61.027, which provides the Texas Higher Education Coordi-
nating Board the authority to adopt rules, and Texas Education
Code, §61.0572 and §61.058, which provides the Board the
authority to establish and enforce standards to assure efficient
use of construction funds and the orderly development of
physical plants.

The new rules affect the Texas Education Code, §61.0579 and
§61.058

§17.10. Evaluation Considerations.

(a) Subject to the provisions of §§17.1 and 17.4 of this title
(relating to General Provisions), theBoard shall approve or disapprove
all new construction and repair and rehabilitation of all buildings and
facilities at institutions of higher education financed from any source.

(b) TheBoard’sconsideration and determination shall be lim-
ited to the purpose for which the new or remodeling buildings are to
beused to assureconformity with approved space utilization standards
and the institution’sapproved programsand roleand mission if thecost
of the project is not more than $2,000,000.

(c) TheBoard shall consider the purposefor which thenew or
remodeled buildings are to be used and cost factors and the financial
implications of the project to the state if the total cost is in excess of
$2,000,000.

(d) The Board shall consider the extent to which each of the
standards in §17.6 of this title (relating to Coordinating Board Stan-
dards) is met.

(e) TheBoard shall ascertain that standardsand specifications
for new construction, repair and rehabilitation of all buildings and fa-
cilities are in accordance with Article 9102, Revised Statutes.

§17.11. Time Limit on Approval.

Approvalsfor construction projectsarevalid for 18 monthsafter project
approval. If acontract to completethework isnot fully executed within
18 months, the project must be resubmitted.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100797
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Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
SUBCHAPTER B. APPLICATION FOR
APPROVAL OF NEW CONSTRUCTION AND
MAJOR REPAIR AND REHABILITATION
19 TAC §§17.41 - 17.46

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §§17.41-17.46 concerning Campus Planning (Applica-
tion for Approval of New Construction and Major Repair and Re-
habilitation). Existing Board rules concerning campus planning
procedures were developed over a number of years with numer-
ous amendments. The rules are being repealed to restructure
the existing rules to increase readability.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the proposed repeal is in effect, there will be
no fiscal implications to state or local government as a result of
enforcing or administering the rules as proposed.

Dr. Elliott has also determined that for each year of the first five
years the proposed repeal is in effect, the public benefit antici-
pated as a result of administering the repeal of the rules will be
more efficient Board meetings and an improved understanding of
Board operations related to Campus Planning activities. There
will be no effect on small businesses. There is no anticipated
economic costs to institutions required to comply with the pro-
posed repeal. There is no impact on local employment.

Comments on the proposed repeal of the rules may be submitted
to Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P. O. Box 12788, Austin,
Texas 78711.

The repeals are proposed under Texas Education Code, Section
61.027, which provides the Texas Higher Education Coordinating
Board the authority to adopt rules, and Texas Education Code,
Sections 61.0572 and 61.058, which provides the Board the au-
thority to establish and enforce standards to assure efficient use
of construction funds and the orderly development of physical
plants.

The repeal of the rules affect the Texas Education Code, Sec-
tions 61.0579 and 61.058.

§17.41. Object.

§17.42. Application for Project Approval.

§17.43. Compliance with Statutory Building Requirements for Elim-
ination of Architectural Barriers to Persons with Disabilities.

§17.44. Information Required.

§17.45. Energy Conservation Projects.

§17.46. Special Approval Procedure.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100793
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
SUBCHAPTER C. REAL PROPERTY
ACQUISITION PROJECTS
19 TAC §§17.20 - 17.24

The Texas Higher Education Coordinating Board proposes new
§§17.20 - 17.24 concerning Campus Planning (Real Property
Acquisition Projects). Existing Board rules concerning campus
planning procedures were developed over a number of years
with numerous amendments. The principal change in the pro-
posed new rules is to restructure the existing rules to increase
readability. A change is proposed to clarify rules regarding re-ap-
proval of projects eligible for Commissioner approval. New rules
are proposed to establish standards for construction projects,
processes for updating space projection models used by the
Board, eminent domain, and reporting requirements. These new
rules document existing practices.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the new rules are in effect, there will be no
fiscal implications to state or local government as a result of en-
forcing or administering the new rules as proposed.

Dr. Elliott has also determined that for each year of the first five
years the new rules are in effect, the public benefit anticipated
as a result of administering the new rules will be more efficient
Board meetings and an improved understanding of Board oper-
ations related to Campus Planning activities. There will be no
effect on small businesses. There is no anticipated economic
costs to institutions required to comply with the new rules as pro-
posed. There is no impact on local employment.

Comments on the new rules may be submitted to Dr. Don W.
Brown, Commissioner of Higher Education, Texas Higher Educa-
tion Coordinating Board, P. O. Box 12788, Austin, Texas 78711.

The new rules are proposed under Texas Education Code,
§61.027, which provides the Texas Higher Education Coordi-
nating Board the authority to adopt rules, and Texas Education
Code, §§61.0572 and 61.058, which provides the Board the
authority to establish and enforce standards to assure efficient
use of construction funds and the orderly development of
physical plants.

The new rules affect the Texas Education Code, §§61.0579 and
61.058

§17.20. Additional Application Materials Required.
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(a) Real Property Costing $50,000 or Less. For any real prop-
erty acquisition costing $50,000 or less, the institution shall describe
briefly how it is certain that fair value will be paid for the property.
The institution may submit appraisals for this purpose.

(b) Real Property Costing $50,000 or More. For any acquisi-
tion of real property whose cost exceeds $50,000, the institution shall
comply with the following procedure:

(1) On real property proposed tobeacquired, theinstitution
shall submit to theBoard two appraisal reports issued by appraisers, at
least one of which meets one of the following requirements:

(A) Is a member of the American Institute of Real Es-
tate Appraisers (designated M.A.I., or R.M.);

(B) Is a senior member of the Society of Real Estate
Appraisers (S.R.E.A. and S.R.A.);

(C) Isa senior member of the American Society of Ap-
praisers with the professional designation in real estate; or

(D) Is a senior member or appraiser-counselor of the
National Association of Independent Fee Appraisers (designated
I.F.A.S. or I.F.A.C.).

(2) The most recent appraisal of the local property tax ap-
praisal district may be used for one of these reports.

(3) If desired by the institution, appraisal figures shall be
held in confidence and not released publicly. The requiring of ap-
praisalsin no way requires theinstitution to releasethefiguresto prop-
erty ownersduring theacquisition process, nor doestherequirement of
appraisals deny the institution the right to settle a purchase at a price
below the appraisals.

§17.21. Emergency Requests.
For requestsof an emergency nature, CoordinatingBoardconsideration
of requestsfor real property acquisitionsmay bedelegated to theCom-
missioner or the Campus Planning Committee. The Commissioner or
the Campus Planning Committee may act upon such requests between
scheduled meetings of the Board or choose to refer it to the Board at
its next regularly scheduled meeting.

§17.22. Time Limit on Approval.
Approvals to purchase real property are valid for two years from the
dateof approval. Property acquisitionsnot completed in that timemust
be resubmitted.

§17.23. Property Acquisitions not Approved.
Under TexasEducation Code, §61.0572, theCoordinating Board is di-
rected to endorseor delay until thenext succeeding session of thelegis-
lature has the opportunity to approve or disapprove, the proposed pur-
chase of any real property by an institution of higher education, except
a public junior college.

§17.24. Eminent Domain.
Coordinating Board approval of acquisitions in which eminent domain
may benecessary shall be obtained prior to thecommencement of em-
inent domain proceedings. The institution shall provide to the Coordi-
nating Board evidence of efforts made to reach an agreement with the
property’sowner and an estimateof theprojected legal costsassociated
with the eminent domain proceeding.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100798
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
SUBCHAPTER C. REQUESTING
COORDINATING BOARD ENDORSEMENT OF
REAL PROPERTY ACQUISITIONS
19 TAC §§17.61 - 17.68

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes
the repeal of §§17.61-17.68 concerning Campus Planning
(Requesting Coordinating Board Endorsement of Real Prop-
erty Acquisitions). Existing Board rules concerning campus
planning procedures were developed over a number of years
with numerous amendments. The rules are being repealed to
restructure the existing rules to increase readability.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the proposed repeal is in effect, there will be
no fiscal implications to state or local government as a result of
enforcing or administering the rules as proposed.

Dr. Elliott has also determined that for each year of the first five
years the proposed repeal is in effect, the public benefit antici-
pated as a result of administering the repeal of the rules will be
more efficient Board meetings and an improved understanding of
Board operations related to Campus Planning activities. There
will be no effect on small businesses. There is no anticipated
economic costs to institutions required to comply with the pro-
posed repeal. There is no impact on local employment.

Comments on the proposed repeal of the rules may be submitted
to Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P. O. Box 12788, Austin,
Texas 78711.

The repeals are proposed under Texas Education Code, Section
61.027, which provides the Texas Higher Education Coordinating
Board the authority to adopt rules, and Texas Education Code,
Sections 61.0572 and 61.058, which provides the Board the au-
thority to establish and enforce standards to assure efficient use
of construction funds and the orderly development of physical
plants.

The repeal of the rules affect the Texas Education Code, Sec-
tions 61.0579 and 61.058.

§17.61. Purpose.
§17.62. Real Property Costing $50,000 or Less.
§17.63. Real Property Costing $50,000 or More.
§17.64. Application Form.
§17.65. Procedure for Endorsement of Real Property Acquisition.
§17.66. Real Property Acquired by Gifts or Lease-Purchase.
§17.67. Time Limitation for Endorsement of Land Acquisition.
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§17.68. Leased or Rented Real Property.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100794
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
SUBCHAPTER D. LEASED SPACE
19 TAC §17.30, §17.31

The Texas Higher Education Coordinating Board proposes
new §§17.30 and 17.31 concerning Campus Planning (Leased
Space). Existing Board rules concerning campus planning
procedures were developed over a number of years with numer-
ous amendments. The principal change in the proposed new
rules is to restructure the existing rules to increase readability.
A change is proposed to clarify rules regarding re-approval
of projects eligible for Commissioner approval. New rules
are proposed to establish standards for construction projects,
processes for updating space projection models used by the
Board, eminent domain, and reporting requirements. These
new rules document existing practices.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the new rules are in effect, there will be no
fiscal implications to state or local government as a result of en-
forcing or administering the new rules as proposed.

Dr. Elliott has also determined that for each year of the first five
years the new rules are in effect, the public benefit anticipated
as a result of administering the new rules will be more efficient
Board meetings and an improved understanding of Board oper-
ations related to Campus Planning activities. There will be no
effect on small businesses. There is no anticipated economic
costs to institutions required to comply with the new rules as pro-
posed. There is no impact on local employment.

Comments on the new rules may be submitted to Dr. Don W.
Brown, Commissioner of Higher Education, Texas Higher Educa-
tion Coordinating Board, P. O. Box 12788, Austin, Texas 78711.

The new rules are proposed under Texas Education Code,
§61.027, which provides the Texas Higher Education Coordi-
nating Board the authority to adopt rules, and Texas Education
Code, §§61.0572 and 61.058, which provides the Board the
authority to establish and enforce standards to assure efficient
use of construction funds and the orderly development of
physical plants.

The new rules affect the Texas Education Code, §§61.0579 and
61.058

§17.30. Limitations.

The Board shall review and approve as an addition to an institution’s
E&G buildings and facilities inventory any improved real property ac-
quired by gifts or lease-purchase if:

(1) the institution requests to place the improved real prop-
erty on its E&G buildings and facilities inventory; and

(2) if the value of the improved real property is more than
$300,000 at the time the institution requests the property to be added
to the E&G buildings and facilities inventory.

§17.31. Evaluation Considerations.
The Board shall ascertain that provisions of Chapter 17, Subchapters
A through C are followed in regards to lease space acquired by an in-
stitution.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100799
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
SUBCHAPTER D. AUDITS OF EDUCATIONAL
AND GENERAL FACILITIES
19 TAC §17.81

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of §17.81 concerning Campus Planning (Audits of Edu-
cational and General Facilities). Existing Board rules concerning
campus planning procedures were developed over a number of
years with numerous amendments. The rules are being repealed
to restructure the existing rules to increase readability.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the proposed repeal is in effect, there will be
no fiscal implications to state or local government as a result of
enforcing or administering the rules as proposed.

Dr. Elliott has also determined that for each year of the first five
years the proposed repeal is in effect, the public benefit antici-
pated as a result of administering the repeal of the rules will be
more efficient Board meetings and an improved understanding of
Board operations related to Campus Planning activities. There
will be no effect on small businesses. There is no anticipated
economic costs to institutions required to comply with the pro-
posed repeal. There is no impact on local employment.

Comments on the proposed repeal of the rules may be submitted
to Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P. O. Box 12788, Austin,
Texas 78711.

The repeal is proposed under Texas Education Code, Section
61.027, which provides the Texas Higher Education Coordinating
Board the authority to adopt rules, and Texas Education Code,
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Sections 61.0572 and 61.058, which provides the Board the au-
thority to establish and enforce standards to assure efficient use
of construction funds and the orderly development of physical
plants.

The repeal of the rule affects the Texas Education Code, Sec-
tions 61.0579 and 61.058.

§17.81. Periodic Audits of Educational and General Facilities.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100795
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
SUBCHAPTER E. INSTITUTIONAL
REPORTING
19 TAC §§17.40 - 17.42

The Texas Higher Education Coordinating Board proposes new
§§17.40 - 17.42 concerning Campus Planning (Institutional Re-
porting). Existing Board rules concerning campus planning pro-
cedures were developed over a number of years with numerous
amendments. The principal change in the proposed new rules is
to restructure the existing rules to increase readability. A change
is proposed to clarify rules regarding re-approval of projects el-
igible for Commissioner approval. New rules are proposed to
establish standards for construction projects, processes for up-
dating space projection models used by the Board, eminent do-
main, and reporting requirements. These new rules document
existing practices.

Roger W. Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research, has determined that for each year of
the first five years the new rules are in effect, there will be no
fiscal implications to state or local government as a result of en-
forcing or administering the new rules as proposed.

Dr. Elliott has also determined that for each year of the first five
years the new rules are in effect, the public benefit anticipated
as a result of administering the new rules will be more efficient
Board meetings and an improved understanding of Board oper-
ations related to Campus Planning activities. There will be no
effect on small businesses. There is no anticipated economic
costs to institutions required to comply with the new rules as pro-
posed. There is no impact on local employment.

Comments on the new rules may be submitted to Dr. Don W.
Brown, Commissioner of Higher Education, Texas Higher Educa-
tion Coordinating Board, P. O. Box 12788, Austin, Texas 78711.

The new rules are proposed under Texas Education Code,
§61.027, which provides the Texas Higher Education Coordi-
nating Board the authority to adopt rules, and Texas Education
Code, §§ 61.0572 and 61.058, which provides the Board the
authority to establish and enforce standards to assure efficient

use of construction funds and the orderly development of
physical plants.

The new rules affect the Texas Education Code, §§61.0579 and
61.058

§17.40. Required Reports.

All public lower-division institutions and technical colleges, general
academic institutions, health-related institutions, and TexasA&M Uni-
versity System service agencies are required to submit current data to
the Coordinating Board for the following reports:

(1) Campus Master Plans.

(A) TheCoordinatingBoardshall consider projectsthat
are included in campus master plan reports. A project that is not in-
cluded in the master plan may be considered if the Board determines
that the institution, even with careful planning, could not reasonably
have foreseen the project need.

(B) Campus master plans shall include:

(i) an assessment of an institution’s facilities
deferred maintenance needs;

(ii) a plan to address the deferred maintenance
needs;

(iii) the amount the institution plans to designate
each fiscal year for the cost of repairs, rehabilitation, and deferred
maintenance projects;

(iv) the funding source for any planned construction
or real property acquisition proposal that is not exempt from Board
approval;

(v) a description of the proposals which the institu-
tion plans to finance with the Higher Education Assistance Fund or
Permanent University Fund (ArticleVII, §§17 or 18, of theTexasCon-
stitution); and,

(vi) any proposed new construction, repair and reha-
bilitation, real property acquisition, or other construction project that
may besubmitted within thenext fiveyearsto theCoordinating Board.

(C) On October 15 of each year institutionsmust submit
an update to its campus master plan on file at the Coordinating Board.

(2) Reports as required by the Coordinating Board’s Edu-
cational Data Center.

(3) Facilities inventory of building and rooms occupied or
in the control of an institution in a format specified by the Board. The
inventory shall be updated on an on-going basis and is subject to peri-
odic audits.

§17.41. Space Utilization.

TheBoard shall collect dataand promulgatereportsdesigned to inform
the public and other state agencies, of the intensity of use of E&G fa-
cilities, at the public universities, technical colleges and lower-division
institutions. The Board’s standards for space utilization are:

(1) Classroom utilization. The Board’s standard for aver-
age weekly hours of use of E&G classrooms are 38 hours.

(2) Class lab utilization. The Board’s standard for average
weekly hours of use of E&G class laboratories are 25 hours.

§17.42. Space Projection Models.

The Board, in consultation with institutions of higher education shall
develop space planning models to estimate the NASF of E&G space

26 TexReg 1648 February 23, 2001 Texas Register



need at public lower-division institutions and technical colleges, gen-
eral academic institutions, health-related institutions, and Texas A&M
University System service agencies.

(1) Use. The Board shall use the models developed under
this section to determine theneed for space on campusesand asacom-
ponent of funding formulas for institutions other than community col-
leges.

(2) Periodic Review. Each biennium, the Commissioner
may convene an advisory committee of institutional representatives to
review the model and recommend changes.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100800
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: April 20, 2001
For further information, please call: (512) 427-6162

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 3. TEXAS BOARD OF
CHIROPRACTIC EXAMINERS

CHAPTER 73. LICENSES AND RENEWALS
22 TAC §73.2, §73.4

The Texas Board of Chiropractic Examiners proposes amend-
ments to §73.2 and §73.4, relating to renewal of license and in-
active status. The purpose of these amendments is to clarify that
the Chiropractic Act, Occupations Code, §201.311(a), and board
rules, §73.2 and §73.4, require a licensee, each year at the time
of license renewal, to apply for inactive status for the next license
year. Inactive status is generally requested at the time of license
renewal. Every licensee must renew his or her license each year,
whether the licensee is on active or inactive status. To remain on
inactive status, an inactive licensee must re-apply each year at
renewal. Failure to re-apply for inactive status subjects an inac-
tive licensee to the same late fee penalties and consequences
to which late renewal by an active licensee is subject. While the
board believes that the Act and its rules are clear, it has receives
at least one inquiry by an attorney who argues that an inactive
licensee does not have to re-apply each year. This rulemaking
attempts to end any doubt about the requirements for inactive
status.

Joyce Kershner, Director of Licensure, has determined that for
the first five-year period the proposed amendments are in effect,
there will be no fiscal implications for state government or local
government as a result of enforcing or administering the rules
as amended. The proposed amendments do not implement new
requirements; they simply clarify existing rules.

Ms. Kershner also has determined that for each year of the first
five years, the proposed amendments are in effect, the public
benefit anticipated as a result of enforcing the rules, as amended,

will be that licensees are provided better notice of the board’s
procedures and requirements relating to inactive status. There
will be no added effect on micro or small businesses versus that
on larger businesses. Each licensee is subject to the same re-
quirements, regardless of the size of their practice. There is no
anticipated economic cost to persons who are required to com-
ply with the amended rules inasmuch as the amendments do not
add new conditions or requirements on licensees.

Comments may be submitted, no later than 30 days from the
date of this publication, to Joyce Kershner, Director of Licensure,
Texas Board of Chiropractic Examiners, 333 Guadalupe, Tower
III, Suite 825, Austin, Texas 78701.

The amendments are proposed under the Occupations Code,
§201.152, which the board interprets as authorizing it to adopt
rules necessary for the performance of its duties, the regulation
of the practice of chiropractic, and the enforcement of the Chiro-
practic Act, and §201.311, which the board interprets as requir-
ing it to adopt rules providing for inactive status.

The following are the statutes, articles, or codes affected by
the amendments: §73.2, §73.4 - Occupations Code, §201.152,
§201.311.

§73.2. Renewal of License.

(a) Annual renewal. Each year, on or before the first day of a
licensee’s birth month, a licensee shall renew his or her license.A li-
censee may also [or] apply for inactive status in accordance with §73.4
of this title (relating to Inactive Status). In order to renew a license, a
licensee must submit to the board the license renewal form provided
by the board, the renewal fee for an active license as provided in §75.7
of this title (relating to Fees), any late fees, if applicable as provided
in subsection (d) of this section, and verification of continuing educa-
tion attendance as required by §73.3 of this title (relating to Continuing
Education). An annual renewal certificate shall not be issued until all
information and fees required by this section are provided to the board.
The license renewal fee and any late fees shall be paid by cashier’s
check or money order made payable to the Texas Board of Chiroprac-
tic Examiners.

(b) Locum TenensInformation. A licensee who substitutes for
another licensee (locum tenens) and temporarily practices at the facil-
ity of the absent licensee shall provide the board with a list of each
facility that he or she has served as alocum tenensduring the previous
12 months. The list shall include the name, address, and facility reg-
istration of each facility. Alocum tenenslicensee shall have proof of
licensure, such as a copy of the license or the board-issued wallet size
license, with them while practicing and shall show it upon request.

(c) Licensees in default of student loan or repayment agree-
ment.

(1) The board shall not renew a license of a licensee who is
in default of a loan guaranteed by the Texas Guaranteed Student Loan
Corporation or a repayment agreement with the corporation except as
provided in paragraphs (2) and (3) of this subsection.

(2) For a licensee in default of a loan, the board shall renew
the license if:

(A) the renewal is the first renewal following notice to
the board that the licensee is in default; or

(B) the licensee presents to the board a certificate issued
by the corporation certifying that:

(i) the licensee has entered into a repayment agree-
ment on the defaulted loan; or
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(ii) the licensee is not in default on a loan guaranteed
by the corporation.

(3) For a licensee who is in default of a repayment agree-
ment, the board shall renew the license if the licensee presents to the
board a certificate issued by the corporation certifying that:

(A) The licensee has entered into another repayment
agreement on the defaulted loan; or

(B) the licensee is not in default on a loan guaranteed
by the corporation or on a repayment agreement.

(4) This subsection does not prohibit the board from issu-
ing an initial license to a person who is in default of a loan or repayment
agreement but is otherwise qualified for licensure. However, the board
shall not renew the license of such a licensee, if at the time of renewal,
the licensee is in default of a loan or repayment agreement except as
provided in paragraphs (2)(B) or (3) of this subsection.

(5) The board shall notify a licensee of the nonrenewal of
a license under this subsection and of the opportunity for a hearing
under paragraph (7) of this subsection prior to or at the time the annual
renewal application is sent.

(6) A license which is not renewed under this subsection
is considered expired. The licensee cannot practice chiropractic until
such time that he or she complies with this subsection. Subsection (d)
of this section applies to licenses expired under this subsection.

(7) Upon written request for a hearing by a licensee, the
board shall set the matter for hearing before the State Office of Admin-
istrative Hearings in accordance with §75.9(d) of this title (relating to
Complaint Procedures). A licensee shall file a request for a hearing
with the board within 30 days from the date of receipt of the notice re-
quired by paragraph (5) of this subsection.

(d) Expired License.

(1) If an active or inactive [a] license is not renewed on
or before the first day of the licensee’s birth month of each year, it
becomes expired.

(2) If a person’s license has expired for 90 days or less,
the person may renew the license by paying to the board the required
renewal fee, as provided in §75.7 of this title (relating to Fees), and a
late fee of $62.

(3) If a person’s license has expired for longer than 90 days,
but less than one year, the person may renew the license by paying to
the board the required renewal fee, as provided in §75.7 of this title and
a late fee of $125.

(4) If a person’s license has expired for one year or longer,
the person may not renew the license but may obtain a new license by
submitting to reexamination and complying with the current require-
ments and procedures for obtaining an initial license.

(5) At the board’s discretion, a person whose license has
expired for one year or longer may renew without complying with para-
graph (4) of this subsection if the person moved to another state and is
currently licensed and has been in practice in the other state for two
years preceding application for renewal. The person must also pay the
board the required renewal fee, as provided in §75.7 of this title and a
late fee of $125.

(6) The annual renewal application will be deemed to be
the written notice of the impending license expiration forwarded to the
person at the person’s last known address according to the records of
the board.

(e) Practicing with an expired license. Practicing chiropractic
with an expired license constitutes practicing chiropractic without a
license. A licensee whose license expires shall not practice chiropractic
until the license is renewed or a new license is obtained as provided by
subsection (d) of this section.

§73.4. Inactive Status.

(a) Each year, on or before a licensee’s renewal date, a [A ] li-
censee who is not currently practicing chiropractic in Texas may renew
his or her license asprovided by §73.2 of this title (relating to Renewal
of License) and request ,on a form prescribed by theboard, that it [his
or her license] be placed on inactive status [by applying on a form pre-
scribed by the board]. In order to continue on inactive status and to
maintain a valid license, an active licensee must renew his or her li-
cense and make a new request for inactive status each year.

(b) A licensee on inactive status is not required to pay a fee if
the application for inactive status is submitted on or before the annual
expiration date of the license. If the application is late, the licensee
shall be subject to [the applicable late fee as provided by] §73.2(d) of
this title (relating to Expired License[Renewal of License]). A licensee
on inactive status is not required to complete continuing education as
provided in §73.3 of this title (relating to Continuing Education).

(c) To place a license on inactive status at a time other than the
time of license renewal, a licensee shall:

(1) return the current renewal certificate to the board office;
and

(2) submit a signed, notarized statement stating that the li-
censee shall not practice chiropractic in Texas while the license is in-
active, and the date the license is to be placed on inactive status.

(d) To reactivate a license which has been on inactive status
for five years or less, a licensee shall, prior to beginning practice in this
state:

(1) apply for active status on a form prescribed by the
board;

(2) submit written verification of attendance at and com-
pletion of continuing education courses as required by §73.3 of this
title for the number of hours that would otherwise have been required
for renewal of a license. Approved continuing education earned within
the calendar year prior to the licensee applying for reactivation may be
applied toward the continuing education requirement; and

(3) pay the Active License Renewal Fee.

(e) A license which has been on inactive status for a period of
more thanfive years may be reactivated only upon successfully passing
Part IV of the National Board of Examination and the board’s Jurispru-
dence Examination prior to reactivation.

(f) Prohibition against Practicing Chiropractic in Texas. A li-
censee while on inactive status shall not practice chiropractic in this
state. The practice of chiropractic by a licensee while on inactive sta-
tus constitutes the practice of chiropractic without a license.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100813
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Gary K. Cain, Ed. D.
Executive Director
Texas Board of Chiropractic Examiners
Earliest possible date of adoption: March 25, 2001
For further information, please call: (512) 305-6709

♦ ♦ ♦
PART 28. EXECUTIVE COUNCIL
OF PHYSICAL THERAPY AND
OCCUPATIONAL THERAPY
EXAMINERS

CHAPTER 651. FEES
22 TAC §651.1

The Executive Council of Physical Therapy and Occupational
Therapy Examiners proposes the amendment of §651.1, con-
cerning Fees. This section is being amended to make the facility
fees easier to understand; raises the fee for inactive status; adds
a new fee for re-examination; and adds a fee for the restoration
of a license.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the rule is in effect there
will be no adverse fiscal implications for state or local government
as a result of enforcing or administering the rule.

Mr. Maline also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as
a result of enforcing the rule will be increased administrative ef-
ficiency and appropriate fees. There will be no effect on small
businesses. There are fee changes from $25 to $100 of antic-
ipated economic costs to persons who are required to comply
with the rules as proposed.

Comments on the proposed changes may be submitted to
Jennifer Jones, Administrative Assistant, Executive Council of
Physical Therapy and Occupational Therapy Examiners, 333
Guadalupe, Suite 2-510, Austin, Texas, 78701; (512) 305-6900,
e-mail: jennifer.jones@mail.capnet.state.tx.us

The amendment is proposed under the Executive Council
of Physical Therapy and Occupational Therapy Act, Title 3,
Subchapter H, Chapter 452, Occupations Code, which provides
the Executive Council of Physical Therapy and Occupational
Therapy Examiners with the authority to adopt rules consistent
with this Act to carry out its duties in administering this Act.

Title 3, Subtitle H, Chapter 452, Occupational Code is affected
by this amended section.

§651.1. Occupational Therapy Board Fees.

(a) Regular License

(1) Occupational Therapist--$110

(2) Occupational Therapy Assistant--$85

(3) Application to retake the certification exam, OT--$25

(4) Application to retakethecertification exam, OTA--$25

(b)-(c) (No change.)

(d) Active to Inactive Status

(1) Occupational Therapist--afee to equal one-half the re-
newal fee [$25]

(2) Occupational Therapy Assistant afee to equal one-half
the renewal fee [$25]

(e) Inactive Status to Active Status

(1) Occupational Therapist $200

(2) Occupational Therapy Assistant $150 [$125]

(f) Renewal

(1) Active

(A) [(1)] Occupational Therapist--$200

(B) [(2)] Occupational Therapy Assistant $150

(2) Inactive

(A) Occupational Therapist--a fee equal to one-half the
renewal fee

(B) Occupational Therapy Assistant--a fee equal to
one-half the renewal fee

(g) Late Fees Renewal (all licensees)

(1) Late 90 days or less--therenewal [Regular] fee plus late
fee which is equal to one-half of the certification examination fee.[;]

(2) Late more than 90 days but less than one year--the re-
newal [Regular] fee plus late fee which is equal to the certification ex-
amination fee.

(h) LicenseRestoration Feefor all licensees--a feeequal to the
certification examination fee

(i) [(h)] Registration Fees--Facilities.

(1) Registration of First Facility--$300

(2) Registration of Each Additional[--]Facility--$100

(j) [(i)] Renewal Fees--Facilities (on-time).

(1) Renewal of Registration of First Facility--$300

(2) Renewal of Registration of Each Additional Site--$100

(k) [(j)] Late Fees--All Facilities [Restoration Fees--First Fa-
cility.]

(1) Late 90 days or less--afee equal to one-half of the re-
newal fee, in addition to the renewal fee. [$150]

(2) Late more than 90 days but less than one year--afee
equal to the renewal fee, in addition to the renewal fee. [$300]

[(3) Late one year or more--$600]

[(k) Restoration Fees--Each Additional Site.]

[(1) Late 90 days or less--$50]

[(2) Late more than 90 days but less than oneyear--$100]

[(3) Late one year or more--$200]

(l) Facility Restoration (all facilities)--Late one year or more-
renewal fee(s) plus a restoration fee is double the renewal fee.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Office of the Secretary of State, on February 5,

2001.

TRD-200100734
John P. Maline
Executive Director
Executive Council of Physical Therapy and Occupational Therapy
Examiners
Proposed date of adoption: September 1, 2001
For further information, please call: (512) 305-6962

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

PART 2. TEXAS DEPARTMENT OF
MENTAL HEALTH AND MENTAL
RETARDATION

CHAPTER 403. OTHER AGENCIES AND THE
PUBLIC
SUBCHAPTER B. CHARGES FOR
COMMUNITY-BASED SERVICES
25 TAC §§403.41 - 403.53

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Mental Health and Mental Retardation or in
the Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)

The Texas Department of Mental Health and Mental Retardation
(TDMHMR) proposes the repeals of §§403.41 - 403.53 of Chap-
ter 403, Subchapter B, concerning charges for community-based
services. New §§412.101 - 412.114 of Chapter 412, Subchapter
C, concerning charges for community services, which would re-
place the repealed sections, are contemporaneously proposed
in this issue of the Texas Register.

The repeals would allow for the adoption of new and more current
rules governing the same matters. The proposal would also fulfill
the requirements of the Texas Government Code, §2001.039,
concerning the periodic review of agency rules.

Gerry McKimmey, deputy commissioner for community pro-
grams, has determined that for each year of the first five years
the proposed repeals are in effect, the proposed repeals do not
have foreseeable implications relating to costs or revenues of
the state or local governments.

Sam Shore, director, Behavioral Health Services, has deter-
mined that, for each year of the first five years the proposed
repeals are in effect, the public benefit expected is the adoption
of new and more current rules governing the same matters. It
is anticipated that there would be no economic cost to persons
required to comply with the proposed repeals.

It is not anticipated that the proposed repeals will affect a local
economy.

It is not anticipated that the proposed repeals will have an ad-
verse economic effect on small businesses or micro-businesses
because the proposed repeals do not place requirements on
small businesses or micro-businesses.

Written comments on the proposed repeals may be sent to Linda
Logan, director, Policy Development, Texas Department of Men-
tal Health and Mental Retardation, P.O. Box 12668, Austin, Texas
78711-2668, within 30 days of publication.

These sections are proposed for repeal under the Texas Health
and Safety Code, §532.015, which provides the Texas Board of
Mental Health and Mental Retardation (board) with broad rule-
making authority, and §534.067, which requires TDMHMR to es-
tablish a uniform fee collection policy for all local authorities that
is equitable, provides for collections, and maximizes contribu-
tions to local revenue.

The proposed sections would affect the Texas Health and Safety
Code, §534.067.

§403.41. Purpose.
§403.42. Application.
§403.43. Definitions.
§403.44. Principles.
§403.45. Financial Assessment.
§403.46. Determination of Ability to Pay.
§403.47. Rates.
§403.48. Billing Procedures.
§403.49. Monthly Ability-to-Pay Fee Schedule.
§403.50. Training.
§403.51. Information for Persons.
§403.52. References.
§403.53. Distribution.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 12,

2001.

TRD-200100866
Andrew Hardin
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: March 25, 2001
For further information, please call: (512) 206-5216

♦ ♦ ♦
CHAPTER 412. LOCAL AUTHORITY
RESPONSIBILITIES
SUBCHAPTER C. CHARGES FOR
COMMUNITY SERVICES
25 TAC §§412.101 - 412.114

The Texas Department of Mental Health and Mental Retardation
(TDMHMR) proposes new §§412.101 - 412.114 of new Chapter
412, Subchapter C, concerning charges for community services.
The repeals of §§403.41 - 403.53 of Chapter 403, Subchapter
B, concerning charges for community-based services, which the
new sections would replace, are contemporaneously proposed
in this issue of the Texas Register.

The proposed new sections describe TDMHMR’s uniform fee
collection policy for all local authorities that is equitable, provides
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for collections, and maximizes contributions to local revenue as
required by the Texas Health and Safety Code, §534.067.

The proposed sections would fulfill the requirements of the Texas
Government Code, §2001.039, concerning the periodic review of
agency rules.

Gerry McKimmey, deputy commissioner for community pro-
grams, has determined that for each year of the first five years
the proposed sections are in effect, enforcing or administering
the sections does not have foreseeable implications relating to
costs or revenues of the state or local governments.

Sam Shore, director, Behavioral Health Services, has deter-
mined that, for each year of the first five years the proposed
sections are in effect, the public benefit expected is the im-
plementation of a uniform fee collection policy for all local
authorities that is equitable, provides for collections, and maxi-
mizes contributions to local revenue. It is anticipated that there
would be no additional economic cost to persons required to
comply with the proposed sections because the sections do not
place additional requirements related to costs on such persons
than those in the sections proposed for repeal.

It is not anticipated that the proposed sections will affect a local
economy.

It is not anticipated that the proposed sections will have an ad-
verse economic effect on small businesses or micro-businesses
because the sections do not place additional requirements on
small or micro-businesses than those in the sections proposed
for repeal.

Written comments on the proposed sections may be sent to
Linda Logan, director, Policy Development, Texas Department
of Mental Health and Mental Retardation, P.O. Box 12668,
Austin, Texas 78711-2668, within 30 days of publication.

These new sections are proposed under the Texas Health and
Safety Code, §532.015, which provides the Texas Board of Men-
tal Health and Mental Retardation (board) with broad rulemaking
authority, and §534.067, which requires TDMHMR to establish a
uniform fee collection policy for all local authorities that is eq-
uitable, provides for collections, and maximizes contributions to
local revenue.

The proposed sections would affect the Texas Health and Safety
Code, §534.067.

§412.101. Purpose.
(a) The purpose of this subchapter is to comply with the

Texas Health and Safety Code, §534.067, and the Health Care
Financing Administration’s interpretation of the Social Security Act,
Section 1902(a)(17)(B) (which prohibits Medicaid payments for
a free service), by establishing a uniform fee collection policy for
local authorities for community services contracted for through the
performance contract that arefunded by TDMHMR and required local
match and provided to members of the priority population that:

(1) is equitable;

(2) provides for collections; and

(3) maximizes contributions to local revenue.

(b) The provisions of this subchapter are not intended to pre-
empt payment for community services by other funding sources (e.g.,
Texas Commission on Alcohol and Drug Abuse, Texas Department of
Criminal Justice, third-party coverage).

§412.102. Application.

(a) This subchapter applies to all local authorities for commu-
nity services contracted for through the performance contract that are
funded by TDMHMR and required local match and provided to mem-
bers of the priority population.

(b) This subchapter does not apply to:

(1) programs and services that are prohibited by statute or
regulation from charging fees to persons served (e.g., Early Childhood
Intervention Program);

(2) the TDMHMR In-Home and Family Support Program;

(3) community-based residential servicesandinpatient ser-
vices; and

(4) specialized services mandated by the Omnibus Budget
Reconciliation Act (OBRA) of 1987, as amended by OBRA 90, for
preadmission screening and annual resident reviews (PASARR) pro-
vided to non-Medicaid eligible persons.

§412.103. Definitions.

Thefollowing words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Ability to pay - A person has third-party coverage that
will pay for needed services, the person’s maximum monthly fee is
greater than zero, or the person has identified payment for a needed
service or services in an approved plan utilizing Social Security work
incentiveprovisions(i.e., Plan to AchieveSelf-Sufficiency; Impairment
Related Work Expense).

(2) Community services or services - Mental health and
mental retardation services required to be available in each local ser-
vice area pursuant to the Texas Health and Safety Code, §534.053(a),
for which TDMHMR contracts through the performance contract. A
list of community services is available:

(A) on the Internet at www.mhmr.state.tx.us and by
searching "performance contract"; or

(B) by contacting the local authority’s administrative
offices.

(3) Family members -

(A) Unmarried person under theageof 18 - Theperson,
the person’s parents, and the dependents of the parents, if residing in
the same household;

(B) Unmarried person age 18 or older - Theperson and
his/her dependents;

(C) Married person of any age - The person, his/her
spouse, and their dependents.

(4) Gross income - Revenue from all sources before taxes
and other payroll deductions.

(5) Inability to pay - A person’s maximum monthly fee is
zero and:

(A) the person does not have third-party coverage;

(B) the person has third-party coverage, but the person
has exceeded the maximum benefit of the covered service(s) or the
third-party coverage will not pay because the services needed by the
person are not covered services; or

(C) the person has not identified payment for a needed
service or services in an approved plan utilizing Social Security work
incentiveprovisions(i.e., Plan to AchieveSelf-Sufficiency; Impairment
Related Work Expense).
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(6) Income-based public insurance - Government funded
third-party coverage that bases eligibility and/or co-payments and de-
ductibleson aperson’s(or parents’) income(i.e., Medicaid and CHIP).

(7) Local authority - An entity designated by the
TDMHMR commissioner in accordance with the Texas Health and
Safety Code, §533.035(a).

(8) Local match - Funds or in-kind support from a local
authority as required by the Texas Health and Safety Code, §534.066.

(9) Performance contract - The contract between
TDMHMR and a local authority in which TDMHMR agrees to pay
the local authority a specified sum and in which the local authority
agrees to provide local match, for, at a minimum, ensuring and/or
monitoring the provision of specified mental health and mental
retardation services in a local service area.

(10) Person - A person in the priority population who is
seeking or receiving services through a local authority.

(11) Priority population - Those groups of persons with
mental il lness or mental retardation identified in TDMHMR’s current
strategic plan asbeing most in need of mental health and/or mental re-
tardation services.

(12) Rate - A fixed price for a service that represents the
service’s monetary value.

(13) Third-party coverage - A public or private payor of
community services that is not the person (e.g., Medicaid, Medicare,
private insurance, CHIP, CHAMPUS).

§412.104. Principles.
TDMHMR supports the following principles:

(1) Persons are charged for services based on their ability
to pay.

(2) Proceduresfor determining ability to pay arefair, equi-
table, and consistently implemented.

(3) Paying for servicesin accordancewith his/her ability to
pay acknowledges the dignity of the person.

(4) Paying for servicesin accordancewith his/her ability to
pay reinforcestheroleof theperson asacustomer, having theright and
responsibility to influence the provision of those services.

(5) Earned revenues are optimized.

§412.105. Accountability.
(a) Prohibition from denying services. Local authorities are

prohibited from denying services:

(1) to a person because of the person’s inability to pay for
the services;

(2) to a person in a crisis or emergency because a finan-
cial assessment has not been completed, financial responsibility has
not been determined, or the person has a past-due account; or

(3) pending resolution of an issue relating solely to pay-
ment for services, including failureof theperson (or parent) to comply
with any requirement in subsections (b)-(e) of this section.

(b) Requirement to apply for Medicaid benefits. Parents
whose children may be eligible for Medicaid and persons who may
be eligible for Medicaid must apply for Medicaid or provide docu-
mentation that they have been denied Medicaid or that their Medicaid
application is pending.

(c) Requirement to enroll in CHIP. Parents of children who
may be eligible for the Childrens Health Insurance Program (CHIP)

must enroll in CHIPor provide documentation that they have been de-
nied CHIP benefits or that their CHIP enrollment is pending.

(d) Financial documentation. If requested by the local author-
ity, persons(or parents) must providethefollowing financial documen-
tation:

(1) annual or monthly gross income/earnings, if any;

(2) extraordinary expenses(i.e. major medical or health re-
lated expenses; major casualty losses; child care expenses for the pre-
vious year or projections for the next year);

(3) number of family members; and

(4) proof of any third-party coverage.

(e) Permission to bill third-party coverage. Personswith third-
party coverage must execute an assignment of benefits (i.e., give the
local authority permission to bill the third-party coverage).

(f) Failure to comply. A person’s (or parent’s) failure to com-
ply with any requirement in subsections (b)-(e) of this section will re-
sult in the person (or parent) being charged the standard rate(s) for ser-
vices, established in accordance with §412.107(a) of this title (relat-
ing to Rates), unless the person’s interdisciplinary or multidisciplinary
team makesa clinical determination that failure to comply is related to
the person’smental illness or mental retardation or enforcement of the
requirement would result in a reduction in functioning of the person or
the person’s refusal or rejection of the needed services. This determi-
nation requires clinical documentation and must be reassessed by the
team at least every three months.

§412.106. Determination of Ability to Pay.

(a) Financial assessment. A financial assessment must be
completed and documented for each person within the first 30 days
of services and updated at least annually, or whenever significant
financial changes occur, as long as the person continues to receive
services. The financial assessment is accomplished using the financial
documentation listed in §412.105(d) of this title (relating to Account-
ability), which represents the finances of the:

(1) person who is age 18 or older and the person’s spouse;
or

(2) parents of the person who is under 18 years of age.

(b) Maximum monthly fee. A person’smaximum monthly fee
is based on the financial assessment and calculated using the Monthly
Ability-To-Pay Fee Schedule, referenced as Exhibit A in §412.112 of
this title (relating to Exhibit). The calculation is based on the num-
ber of family members, annual gross income reduced by extraordinary
expenses paid during the past 12 months or projected for the next 12
months. No other sliding scale is used.

(1) A maximum monthly fee that is greater than zero is es-
tablished for personswho aredetermined ashaving an ability to pay. If
two or more members of the same family are receiving services, then
the maximum monthly fee is for the family.

(2) A maximum monthly fee of zero isestablished for per-
sons who are determined as having an inability to pay.

(c) Third-party coverage.

(1) A person with third-party coverage that will pay for
needed services isdetermined as having an ability to pay for thoseser-
vices.

(2) If the person’s third-party coverage will not pay for
needed servicesbecausethelocal authority provider isnot an approved
provider, then the local authority will refer the person to his/her third-
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party coverageto identify aprovider for which thethird-party coverage
will pay.

(3) An exception to the provision described in paragraph
(2) of this subsection is if the local authority is identified as being re-
sponsiblefor providing court-ordered outpatient servicesto theperson.

(d) Social Security work incentive provisions. A person has
an ability to pay if the person identified payment for a needed service
or services in his/her approved plan utilizing Social Security work in-
centive provisions (i.e., Plan to Achieve Self-Sufficiency; Impairment
Related Work Expense). Persons are not required to identify payment
for any servicefor which they may be eligible aspart of their approved
plan for utilizing the Social Security work incentive provisions.

(e) Notification. Written notification is provided to the person
(or parents) that includes:

(1) the determination of whether theperson (or parent) has
an ability or an inability to pay;

(2) a copy of the financial assessment form that is signed
by theperson (or parent) and acopy of the Monthly Ability-to-Pay Fee
Schedule, with theapplicableareasindicated (i.e., annual grossincome,
number of household members, etc.);

(3) the amount of the maximum monthly fee;

(4) astatement that theperson (or parent) may discusswith
the interdisciplinary or multidisciplinary team any concernstheperson
(or parent) may haveregarding the information contained in thewritten
notification; and

(5) a statement that the person (or parent) may voluntarily
pay more than the maximum monthly fee.

§412.107. Standard Rates.

(a) Each local authority must establish, at least annually, area-
sonable standard rate for each community service.

(b) Therate for aservice provided to aMedicaid recipient that
is reimbursed by Medicaid is the current approved Medicaid rate for
the service. The rate for the same service provided to a person who
is not a Medicaid recipient may not be less than the current approved
Medicaid rate, but may be more if the current approved Medicaid rate
does not cover the actual cost of the service.

§412.108. Billing Procedures.

(a) Monthly services charge. All services provided during a
month, and the standard rates for those services, are listed as the per-
son’smonthly servicescharge. Eachservicelisted isidentifiedasbeing
covered by third-party coverage or as not being covered by third-party
coverage. If aperson hasexceeded themaximum benefit of aparticular
covered service, then that service is identified as not being covered by
third-party coverage.

(b) Billing third-party coverage. The third-party coverage is
billed the monthly services charge for covered services.

(1) Third-party coverage that is not income-based public
insurance.

(A) If the local authority has a contract with the per-
son’s third-party coverage, then payment made by the third-party cov-
erage for a covered service plus any applicable co-payment made by
the person is full payment for that service.

(B) If the local authority does not have a contract with
the person’s third-party coverage and if a balance remains after pay-
ment from the third-party coverage or if the third-party coverage will
not pay for a covered service because the deductible hasn’ t been met,

then thebalanceor deductible isapplied toward theperson’smaximum
monthly fee.

(2) Income-based public insurance. Payment made by in-
come-based public insurancefor acovered servicepluspayment made
by the person for any applicable co-payment and/or deductible is full
payment for that service, (i.e.,:

(A) for Medicaid recipients, Medicaid reimbursement
is full payment; and

(B) for CHIP recipients, CHIP reimbursement plus the
recipient’s co-payment and/or deductible payment is full payment).

(c) Billing the person (or parents).

(1) No third-party coverage. If themonthly servicescharge
amount:

(A) exceeds the person’s maximum monthly fee, then
the amount is reduced to equal the maximum monthly fee and the per-
son (or parent) is billed the maximum monthly fee; or

(B) is less than the person’s maximum monthly fee,
then the person (or parent) is billed the amount.

(2) Third-party coverage that is not income-based public
insurance.

(A) If the local authority has a contract with the per-
son’s third-party coverage and:

(i) the amount of all co-payments described in
subsection (b)(1)(A) of this section exceeds the person’s maximum
monthly fee, then the amount is reduced to equal the maximum
monthly fee and theperson (or parent) isbilled themaximum monthly
fee. The person (or parent) is not billed for services not covered by
third-party coverage, if any; or

(ii) theamount of all co-paymentsdescribed in sub-
section (b)(1)(A) of thissection doesnot exceed theperson’smaximum
monthly fee, then the monthly serviceschargeamount for servicesnot
covered by third-party coverage is added to equal the total amount. If
the total amount:

(I) exceeds the person’s maximum monthly fee,
then the total amount is reduced to equal the maximum monthly fee
and the person (or parent) is billed the maximum monthly fee; or

(II) is less than the person’s maximum monthly
fee, then the person (or parent) is billed the total amount.

(B) If the local authority does not have a contract with
the person’s third-party coverage, then the balance or deductible ap-
plied toward the person’s maximum monthly fee as described in sub-
section (b)(1)(B) of thissection isadded to themonthly servicescharge
amount for servicesnot covered by third-party coverageto equal theto-
tal amount. If the total amount:

(i) exceedstheperson’smaximummonthly fee, then
the total amount is reduced to equal the maximum monthly feeand the
person (or parent) is billed the maximum monthly fee; or

(ii) is less than the person’s maximum monthly fee,
then the person (or parent) is billed the total amount.

(3) Income-based public insurance.

(A) If the amount of all co-payments and deductibles
described in subsection (b)(2) of thissection exceedstheperson’smax-
imummonthly fee, thentheperson(or parent) isbilled theamount. The
person (or parent) is not billed for services not covered by third-party
coverage, if any.
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(B) If the amount of co-payments and deductibles de-
scribed in subsection (b)(2) of this section does not exceed the per-
son’smaximum monthly fee, then themonthly serviceschargeamount
for services not covered by third-party coverage is added to equal the
total amount. If the total amount:

(i) exceedstheperson’smaximummonthly fee, then
the total amount is reduced to equal the maximum monthly feeand the
person (or parent) is billed the maximum monthly fee; or

(ii) is less than the person’s maximum monthly fee,
then the person (or parent) is billed the total amount.

(4) Social Security work incentive provisions. A person
may be charged for specific services listed on the monthly services
charge if theperson identified payment for such services in his/her ap-
proved plan utilizing Social Security work incentive provisions (i.e.,
Plan to Achieve Self-Sufficiency; Impairment Related Work Expense).

(d) Statements.

(1) Persons (and parents) who have been determined as
having the ability to pay are sent monthly or quarterly statements that
include:

(A) an itemized list, at least by date and by type, of all
services received;

(B) the standard rate for each service;

(C) the total charge for the period;

(D) the amount paid (or to be paid) by third-party cov-
erage, if any;

(E) the amount that is being reduced, if any; and

(F) the amount to be paid.

(2) Unless requested, statements are not sent to persons
with an ability to pay if they maintain a zero balance (i.e., the person
does not currently owe any money).

(3) Unless requested, statements are not be sent to persons
who have been determined as having an inability to pay.

§412.109. Payment and Exemptions.

(a) Payment.

(1) Persons (and parents) are expected to promptly pay all
charges owed.

(2) If a person (or parent) claims, and provides documen-
tation, that financial hardship prevents prompt payment of all charges
owed, then the local authority may arrange for the person (or parent)
to pay a lesser amount each month. Although the person (or parent)
will pay a lesser amount each month because a portion of the charges
will be deferred, the person (or parent) is still responsible for paying
all charges owed.

(b) Receipts. Receiptsmust beprovided for all cash payments.

(c) Waiver of charges. If a person’s interdisciplinary or multi-
disciplinary team makesaclinical determination that being charged for
servicesand receiving statementswill result in a reduction in thefunc-
tioning level of the person or the person’s refusal or rejection of the
needed services, then charges will cease and statements will no longer
be sent. This determination requires clinical documentation and must
be reassessed by the team at least every three months.

(d) Terminationof servicesfor cause. A person’sservicesmay
be terminated in accordance with this subsection.

(1) Irresponsibleactionsby aperson that result in resources
being wasted (e.g., missing multiple appointments without canceling,
consistently losing medications) shall be referred to the person’s in-
terdisciplinary or multidisciplinary team. The team is responsible for
making reasonable efforts to assist the person in stopping or reducing
the irresponsible actions. (For example, if theteam determines that the
actions are related to the person’s mental il lness or mental retardation,
then the team may modify the person’s treatment. If the team deter-
mines that the actions are related to external circumstances, such as
unreliable transportation, then the team may assist the person (or par-
ent) in accessing reliable transportation.) If the team makes a clinical
determination that the actions are not related to the person’s mental
il lness or mental retardation and the team has been unsuccessful in as-
sisting the person in stopping or reducing the actions, then the team
may decide to terminate the person’s services. The team may not ter-
minatetheperson’sservices if termination isclinically contraindicated
or if the local authority is identified as being responsible for providing
court-ordered outpatient services to the person.

(2) Past-due accounts of persons (or parents) who are not
making paymentsare referred to thepersons’ interdisciplinary or mul-
tidisciplinary teams. The team is responsible for addressing the issue
of non-payment with the person (or parent) and making reasonable ef-
forts that will result in the person (or parent) making payments. (For
example, if the team determines that non-payment is related to theper-
son’s mental il lness or mental retardation, then the team may modify
the person’s treatment to address the non-payment. If the team deter-
mines that non-payment is related to financial hardship, then the team
may assist theperson (or parent) in making arrangementstopay alesser
amount each month in accordance with subsection (a) of this section.)
If the team makes a clinical determination that non-payment is not re-
lated to the person’s mental illness or mental retardation and, despite
the team’s efforts, the person (or parent) does not pay, then the team
may decide to terminate the person’s services. The team may not ter-
minatetheperson’sservices if termination isclinically contraindicated
or if the local authority is identified as being responsible for providing
court-ordered outpatient services to the person.

(3) If the team decides to terminate the person’s services,
then:

(A) the team must provide clinical documentation that
justifies its decision, including the basis for determining that termina-
tion is not clinically contraindicated; and

(B) the person (or parent) shall be notified in writing
of the decision and provided an opportunity to appeal the decision in
accordance with §401.464 of this title (relating to Notification and Ap-
peals Process). The notification shall prescribe the time frames and
process for requesting an appeal and includea copy of thissubchapter.
If the person (or parent) requests an appeal within the prescribed time
frame, then the person’s services may not be terminated while the ap-
peal is pending.

(4) If a person (or parent) is dissatisfied with the decision
of the appeal as described in paragraph (3)(B) of this subsection, then
the person (or parent) may request a review by the Officeof Consumer
Services and Rights Protection - Ombudsman at TDMHMR Central
Office.

(A) Theperson (or parent) must request areview within
10 working days of receipt of notification of the appeal decision.

(B) Theperson (or parent) may choose to have the staff
conducting the review:

(i) conduct thereview by telephoneconferencewith
the person (or parent) and arepresentative from the local authority and
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make a decision based upon verbal testimony made during the tele-
phone conference and any documents provided by the person (or par-
ent) and the local authority; or

(ii) conduct the review by making a decision based
solely upon documentsprovided by theperson (or parent) and the local
authority without the presence of any of the parties involved.

(C) The review:

(i) will be conducted no sooner than 10 working
days and no later than 30 working days of receipt of the request for a
review unless an extension is granted by the director of the Office of
Consumer Services and Rights Protection - Ombudsman;

(ii) will include a review of the pertinent informa-
tion concerning termination of the person’s services and may include
consultation with TDMHMR clinical staff and staff who oversee im-
plementation of this subchapter;

(iii) will result in a final decision which will either
uphold, reverse, or modify the original decision to terminate the per-
son’s services; and

(iv) is the final step of the appeal process for termi-
nation of services for cause.

(D) Within five working days after the review, the staff
who conducted the review will send written notification of the final
decision to the person (or parent) and the local authority.

(e) Prohibition of financial penalties. Financial penalties may
not be imposed on a person (or parent).

(f) Debt collection. Local authorities must make reasonable
efforts to collect debtsbeforean account is referred to adebt collection
agency. Local authorities must document their efforts at debt collec-
tion.

(1) Local authoritiesmust incorporate into awritten agree-
ment or contract for debt collection provisions that state that both par-
ties shall:

(A) maintain the confidentiality of the information and
not disclosethe identity of theperson or any other identifying informa-
tion; and

(B) not harass, threaten, or intimidatepersonsand their
families.

(2) Local authorities will enforce the provisions contained
in paragraph (1) of this subsection.

§412.110. Training.

All local authority staff who are involved in implementing or explain-
ing the content of this subchapter must annually demonstrate compe-
tency in accordance with a prescribed training program developed by
TDMHMR, in consultation with local authorities and consumer repre-
sentatives.

§412.111. Information for Persons.

Persons and families must be provided TDMHMR-approved informa-
tion on TDMHMR’s policy of charges for community services con-
tained in this subchapter prior to entry into services except in a crisis
or emergency.

§412.112. Exhibit.

Exhibit A - The Monthly Ability-To-Pay Fee Schedule, is referenced
in this subchapter. Copies of Exhibit A are available by contacting
TDMHMR, Policy Development, P.O. Box 12668, Austin, TX 78711-
2668.

§412.113. References.

Reference is made to the following statutes:

(1) Texas Health and Safety Code, §534.067;

(2) Social Security Act, Section 1902(a)(17)(B); and

(3) Omnibus Budget Reconciliation Act (OBRA) of 1987,
as amended by OBRA 90.

§412.114. Distribution.

This subchapter is distributed to:

(1) all members of the Texas Board of Mental Health and
Mental Retardation;

(2) executive, management, and program staff of
TDMHMR Central Office;

(3) executive directors of all local authorities; and

(4) advocacy organizations.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 12,

2001.

TRD-200100865
Andrew Hardin
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: March 25, 2001
For further information, please call: (512) 206-5216

♦ ♦ ♦
PART 8. INTERAGENCY COUNCIL ON
EARLY CHILDHOOD INTERVENTION

CHAPTER 621. EARLY CHILDHOOD
INTERVENTION
SUBCHAPTER B. EARLY CHILDHOOD
INTERVENTION SERVICE DELIVERY
25 TAC §621.24

The Interagency Council on Early Childhood Intervention (ECI)
proposes an amendment to §621.24, concerning Program Ad-
ministration for Comprehensive Services.

The purpose of the amendment is to add new subparagraphs
(D) and (E) under subsection (b)(3). The statements in subpara-
graph (D) fold into rule ECI’s deadline and requirement for stan-
dard use of the ECI logo and slogan. This information has been
distributed to ECI providers in policy and is not a new require-
ment. The language in subparagraph (E) communicates that
only ECI providers or at ECI’s direction can the logo and slo-
gan be used.

Donna Samuelson, Deputy Executive Director, ECI, has deter-
mined that for the first five-year period the proposed section will
be in effect, there will be no fiscal implications for state or local
government as a result of enforcing or administering the rule.

Ms. Samuelson also has determined that for each year of the
first five years the proposed section is in effect, the public benefit
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anticipated as a result of enforcing the section will be the use of
one logo and slogan used statewide so that it is easier for the
public to find ECI services. There are no anticipated economic
costs to persons who are required to comply with the rule as
proposed. There will be no effect on small businesses.

Comments on the proposed amendment may be submitted to
Denise Brady, Texas Interagency Council on Early Childhood In-
tervention, 4900 North Lamar, Austin, Texas 78751-2399, within
30 days of publication in the Texas Register.

The amendment is proposed under Chapter 73 of the Human
Resources Code, which provides the agency with the authority
to administer public programs for developmentally delayed chil-
dren.

No other statutes, articles or codes are affected by the proposed
amendment.

§621.24. Program Administration for Comprehensive Services.

(a) Program eligibility for comprehensive services.

(1) Funds for comprehensive services are available to pub-
lic or private service organizations that may be current or potential
providers of services for children with developmental delays.

(2) Eligibility for continued funding shall be contingent
upon the program’s accomplishments, progress toward stated goals,
compliance with state standards, implementation of program review
findings, and availability of funds. The program provider shall submit
an annual application for continuation funding.

(b) Program requirements.

(1) Child find. Each program must develop and implement
a child find plan which includes:

(A) ongoing contact and coordination with primary re-
ferral sources and other service providers, including, but not limited to:

(i) child find programs located within the education
service centers;

(ii) local and regional health departments with Ma-
ternal and Child Health Programs under Title V of the Social Security
Act;

(iii) Medicaid’s Early Periodic Screening, Diagno-
sis, and Treatment Program (EPSDT);

(iv) head start programs;

(v) hospitals;

(vi) day care programs;

(vii) school districts;

(viii) social service agencies;

(ix) primary health care providers;

(x) Early Childhood Intervention (ECI) programs;

(xi) child care management services (CCMS);

(xii) any program funded under Development Dis-
abilities Assistance and Bill of Rights Act; and

(xiii) programs under Supplemental Security
Income under Title XVI of the Social Security Act;

(B) information regarding availability of other local ser-
vices including other ECI programs;

(C) accepting referrals for intervention services and
evaluating each child for eligibility within 45 days of the referral.

(2) Required services. Each comprehensive program must
provide an evaluation and assessment, service coordination, and In-
dividualized Family Service Plan (IFSP) and comprehensive services.
Each program funded by the Interagency Council on Early Childhood
Intervention must have the capacity to provide or arrange for all ser-
vices described in §621.23(5)(C) of this title (relating to Service De-
livery Requirements for Comprehensive Services). All services which
the child or family receives, regardless of the funding sources, must be
considered toward meeting the service needs of the child as defined in
the child’s IFSP. No ECI funding can be used to arrange, provide, or
duplicate a service for which other funding sources, public or private,
are available and could be used.

(3) Public awareness. Each program must develop and im-
plement a public awareness plan which includes:

(A) information on child find, early identification, re-
ferral, and access to services of the Texas Early Childhood Intervention
Program, locally and across the state;

(B) a variety of continuous methods for reaching the
general public; and

(C) involvement and communication with public and
private agencies; parent, professional, and advocacy groups; and other
organizations or associations.

(D) By September 1, 2001 programs must implement
the use of the ECI logo and slogan and meet requirements listed in the
ECI Graphic Standards Manual for all materials used for marketing,
publicawareness, child find, promotion, publiceducation, and program
correspondence. Programs must use "ECI" as part of their program
name.

(E) The ECI logo and slogan are for use by providers
under contract with ECI or by entitiesnot under contract when directed
by the Interagency Council on Early Childhood Intervention. All use
must be in accordance with the ECI Graphic Standards Manual.

(4) Interagency coordination. Each program must develop
and implement an interagency coordination plan which includes as a
minimum procedures:

(A) preventing duplication of assessments and services;

(B) coordinating referrals to and from ECI programs;

(C) participating in local and regional planning and co-
ordination groups affecting services to young children; and

(D) coordinating activities to make the most effective
use of staff development and comprehensive service provision.

(5) Staff composition and qualifications.

(A) Programs must employ staff who meet the appropri-
ate professional requirements and hold current professional credentials
for their profession. Appropriate professional requirements are the en-
try level professional standards which:

(i) are based on the state’s highest requirements ap-
plicable to the profession or discipline in which a person is providing
early intervention services; and

(ii) establish suitable qualifications for personnel
providing early intervention services to eligible children and their
families, who are served by state, local, and private agencies.
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(B) ECI professional staff must abide by the licensure
or certification requirements and the established rules of supervision
and conduct for their professions.

(C) For the occupational categories for which state au-
thority has not established professional standards (such as service coor-
dinator and early intervention specialist), programs must employ staff
who are qualified in terms of education and experience for their as-
signed scopes of responsibilities and provide the required degree of
supervision.

(D) As of September 1, 1995, the following qualifica-
tions and responsibilities for EIS Professionals are effective.

(i) Definitions of Early Intervention Specialist
Professional levels. EIS Professional is an occupational title and
occupational category specific to service providers employed by Early
Childhood Intervention (ECI) programs. These service providers have
demonstrated through their education and experience the knowledge
and skills required in early intervention service delivery. There are
two classes of EIS Professionals.

(I) Entry level--Persons with bachelor’s degrees
which include a minimum of 18 hours of college credit related to the
provision of early intervention services are eligible to apply for Entry
Level status. An Entry Level EIS Professional will have a maximum
of two years from the date of hiring to complete the requirements to be
approved as a Fully Qualified EIS Professional. Failure to complete the
required process within two years will result in the loss of professional
status and privileges. Exceptions to this provision may be approved by
the state ECI office on an individual basis for extreme circumstances.
Requests for exceptions must be in writing.

(II) Fully qualified--Persons meeting the condi-
tions and requirements for Professional Recognition as Fully Qualified
EIS Professionals.

(ii) Scope of responsibilities. Early Intervention
Specialist Professionals (Entry Level and Fully Qualified EIS Profes-
sionals) may represent the discipline of early intervention and may
be one of the two required professionals on an Interdisciplinary Team
(IDT). EIS Professionals may conduct family intake processes, partic-
ipate in determining eligibility, conduct developmental screenings and
assessments, participate in the development and implementation of
Individualized Family Service Plans, and provide service coordination,
special instruction, and family education services.

(iii) Supervision. The Entry Level EIS Profession-
als must receive a minimum of one hour per week of direct supervision
from a fully qualified professional until they have successfully com-
pleted the requirements to be Fully Qualified EIS Professionals. The
supervising professionals may be from any of the disciplines related to
early intervention and must meet the highest state standards for their
profession.

(iv) EIS Professionals and Provisional EIS Profes-
sionals who were hired before September 1, 1995, and are currently
employed in ECI-funded programs, who failed to complete the required
application process are not considered EIS Professionals. They will no
longer be able to independently perform the scope of responsibilities
of EIS Professionals as defined in clause (ii) of this subparagraph. To
obtain status as Fully Qualified EIS Professionals, they must enter the
system as Entry Level EIS Professionals and complete the conditions
defined in clause (v) of this subparagraph.

(v) Professional recognition for EIS Professionals
hired after September 1, 1995. Persons hired as EIS Professionals after
September 1, 1995, who are not Fully Qualified EIS Professionals are

identified as Entry Level EIS Professionals and to be recognized as
Fully Qualified EIS Professionals must:

(I) meet the educational requirements of a bach-
elor’s degree which includes a minimum of 18 hours of course credit
relevant to early intervention service provision and submit a statement
of intent to complete the required demonstrations of early intervention
knowledge and skills and apply for full professional recognition;

(II) within nine months of their hiring date, sub-
mit a progress report of the demonstration of early intervention knowl-
edge and skills completed by their ECI program director and supervi-
sor;

(III) within two years of their hiring date, com-
plete the required demonstrations of early intervention knowledge and
skills and submit documentation to the state office; and

(IV) complete the required processes or lose pro-
fessional status and privileges. If the required processes are not com-
pleted as specified in subclauses (I)-(III) of this clause; they will no
longer be able to independently perform the scope of responsibilities
of EIS Professionals as defined in clause (ii) of this subparagraph.

(vi) Continuing professional education require-
ments. EIS Professionals must meet annual continuing professional
education requirements to maintain their status. Continuing pro-
fessional education consists of the planned individual learning
experiences as described in the EIS Professional’s annual Individual
Professional Development Plan (IPDP) which shall include com-
pletion of a minimum of ten contact hours of approved continuing
professional development education experiences.

(vii) EIS Professionals must submit annually the
record of their continuing education on or before the anniversary of
the certificate date.

(viii) Registry. The Texas Interagency Council on
Early Childhood Intervention shall issue certificates of recognition to
and maintain a registry of individuals who successfully complete the
requirements to be Fully Qualified EIS Professionals.

(ix) Grievance process. Each local agency shall have
a procedure for local resolution of personnel grievances. A party who
has a disagreement with the local decision regarding his qualifications
or status as an EIS Professional shall have an opportunity for dispute
resolution at the local level. Agencies may use existing personnel
grievance procedures to resolve disagreements and will inform their
staff of their existence.

(x) Complaints. Any individual or organization may
file a complaint with the Council alleging that a requirement of the
applicable federal and/or state regulations has been violated as provided
in §621.43 of this title (relating to Confidentiality).

(E) The director of the local ECI program must provide
and document the amounts of appropriate supervision for all ECI con-
tract staff and program staff to ensure the philosophy and intent of these
regulations are met as adopted by the Interagency Council on Early
Childhood Intervention.

(F) Local programs must establish a procedure to en-
sure that employees have not been convicted of any felony or a mis-
demeanor related to child abuse or sexual abuse or any other offense
against a person or family.

(6) Inservice education. Each program shall annually as-
sess and address the training needs of the early childhood intervention
staff. Documentation of the development and implementation of each
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staff members individualized professional development plan (IPDP)
shall be maintained by the program.

(7) ECI child service standards.

(A) Determination of staff-child ratios must take into
account the degree of each child’s developmental level of functioning,
the setting in which the child will be served, and the nature of the com-
prehensive services to be provided.

(B) Programs which provide child care as defined by
the Texas Department of Human Services (TDHS) must meet licensing
standards of TDHS.

(8) Child health standards. Programs that receive ECI
funds must have written policies and procedures which are imple-
mented and evaluated in each of the following areas.

(A) Medication policies. If staff is involved in the ad-
ministration of medication, written policies must be maintained regard-
ing such administration.

(B) Infectious disease prevention and management.

(i) All programs must adhere to the procedures of
the universal precautions for the Texas Early Childhood Intervention
Program, as issued by the council.

(ii) All programs must comply with the Texas Com-
municable Disease Prevention and Control Act, Texas Civil Statutes,
Article 4419b-1.

(iii) In the event of an outbreak of a contagious dis-
ease, infants attending center-based activities must be excluded if they
have not been immunized due to medical or religious contraindications.

(C) Policies regarding serving children who are HIV
positive. The following requirements must be enforced in serving chil-
dren who are HIV positive.

(i) Children with HIV infection must not be discrim-
inated against on the basis of HIV infection. Reasonable accommoda-
tions will be made to serve them on the basis of individual need.

(ii) Any information a parent may provide on the
HIV status of a child or family member will be deemed confidential
and released only to individuals designated by the parent.

(iii) For identified children with HIV infection, with
parental consent, the staff must communicate with the physician re-
sponsible for medical care and must involve the physician in program-
matic decisions about treatment. Communication with the physician
must occur prior to assessment and on an ongoing basis as needed.

(iv) Programs cannot require HIV testing of chil-
dren.

(9) Safety regulations regarding emergencies for all build-
ings where ECI programs are housed. Programs that receive ECI funds
must have written policies and procedures which are implemented and
evaluated in the following areas.

(10) Accessibility and safety. Programs that receive
ECI funds must have written policies and procedures which are
implemented and evaluated in the following areas.

(A) All ECI services must be available in buildings that
are physically accessible to persons with disabilities.

(B) Buildings where the ECI program is housed (in-
cluding offices) must be inspected annually by a local or state fire au-
thority. A safety and sanitation inspection must be completed annually

by an entity outside of the ECI program using an approved ECI check-
list. If the fire or safety and sanitation inspection indicates that hazards
exist, these hazards must be corrected.

(C) Buildings must be clean, free of hazards, free of in-
sect and rodent infestation, in good repair, with adequate light, ventila-
tion, and temperature control.

(D) An external emergency release mechanism must be
provided for opening interior doors that can be locked from the inside.
Locks may not be used to restrain a child within a room.

(E) Buildings must be able to be safely evacuated in the
event of an emergency.

(11) Transportation safety. Programs that receive ECI
funds must have written policies and procedures which are imple-
mented and evaluated in the following areas.

(A) The transportation system operated by the ECI pro-
gram must meet local and state licensing, inspection, insurance, and
capacity requirements.

(B) Children must be transported in an appropriately in-
stalled, federally approved child passenger restraint seat, appropriate to
the child’s age and size.

(C) Drivers of vehicles must have valid and appropriate
drivers’ licenses. Drivers must have current defensive driving certifi-
cation.

(D) Drivers and drivers’ aides must have training in first
aid, emergency care of seizures, and be certified in cardiopulmonary
resuscitation for children and infants.

(12) Reporting child abuse. The program must report sus-
pected child abuse or neglect as required by the Texas Family Code,
Chapter 261.

(13) Staff health regulations. Programs that receive
ECI funds must have written policies and procedures which are
implemented and evaluated in the following areas.

(14) Staff development for health and safety issues. Pro-
grams that receive ECI funds must have written policies and procedures
which are implemented and evaluated in the following areas.

(A) All staff who work directly with children must re-
ceive training in first aid and emergency care of seizures and be certified
in cardiopulmonary resuscitation for children and infants.

(B) All staff who work directly with children must re-
ceive training in the implementation of universal precautions for Texas
ECI programs and in the recognition of common childhood illnesses.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 9,

2001.

TRD-200100857
Donna Samuelson
Deputy Executive Director
Interagency Council on Early Childhood Intervention
Earliest possible date of adoption: March 25, 2001
For further information, please call: (512) 424-6750

♦ ♦ ♦
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TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 1. GENERAL LAND OFFICE

CHAPTER 15. COASTAL AREA PLANNING
SUBCHAPTER A. MANAGEMENT OF THE
BEACH/DUNE SYSTEM
31 TAC §15.11

The Texas General Land Office proposes an amendment to
§15.11, certification of local government dune protection and
beach access plans. The amendment is proposed to certify
as consistent with state law the dune protection and beach
access plan of the Village of Surfside Beach, adopted as
Ordinance No. 2000-18 (Plan). The amendment also makes
minor grammatical changes by deleting several obsolete and
unnecessary conjunctions.

Pursuant to the Open Beaches Act (Texas Natural Resources
Code, Chapter 61), the Dune Protection Act (Texas Natural Re-
sources Code, Chapter 63), and the Beach/Dune Rules (31 TAC
§§15.1 through 15.11), a local government with jurisdiction over
public beaches fronting the Gulf of Mexico must submit a plan to
the Texas General Land Office. The General Land Office is re-
quired to review such plans and certify by rule those plans, which
are consistent with the Open Beaches Act, the Dune Protection
Act, and the Beach/Dune Rules.

The Village of Surfside Beach (Village) received a conditional
certification of its plan (adopted December 3, 1993) with the re-
quirement that it modify its plan to comply with state law. On
December 12, 2000, the city council of the Village adopted as
Ordinance No. 2000-18, the Dune Protection and Beach Access
Plan of the Village of Surfside Beach. The Village modified its
plan in response to comments from the General Land Office and
in accordance with state law.

Ms. Ashley K. Wadick, Deputy Commissioner for the Resource
Management Program Area, has determined that for the first
five-year period that the amendment is in effect there will be no
fiscal implications for state government. There will be fiscal impli-
cations for the local government of the Village due to the change
in the beach user fee scheme in the plan. The new plan elim-
inates the $3.00 day-use vehicle permit and maintains only an
annual permit with a cost of $8.00 each. It is estimated that
the Village will experience an increase in revenue from beach
user fees of approximately $13,000.00 for each year of the first
five-year period that the amendment is in effect.

Ms. Wadick has also determined that for each year of the first
five years the amended rule is in effect, the public benefit antic-
ipated as a result of enforcing the amended section will be that
the approved plan provides for preservation and enhancement of
public beach use and increases the availability of resources ded-
icated to beach- related services and facilities. In addition, the
portions of the revised plan pertaining to dune protection permits
and beachfront construction certificates are better organized and
easier for the members of the public who own beachfront prop-
erty to understand.

There are no additional economic costs of compliance for small
or large businesses. Individuals required to comply with the sec-
tion as amended will experience an increased cost of $5.00 per
vehicle due to the change in the beach user fee. Individuals who

previously obtained a single day vehicle permit are now required
to purchase an annual vehicle permit.

The Land Office has determined that the proposed rule change
will have no local employment impact that requires an impact
statement pursuant to the Government Code, §2001.022.

The proposed amendment to certify the Village’s Plan is subject
to the Texas Coastal Management Program (CMP), 31 TAC
§505.11(a)(1)(J), relating to the Actions and Rules Subject to
the Coastal Management Plan, and must be consistent with the
applicable CMP goals and policies under §501.14(k), relating
to Construction in the Beach/Dune System. The Land Office
has reviewed this proposed action for consistency with the CMP
goals and policies in accordance with the regulations of the
Coastal Coordination Council (Council). The proposed action
is consistent with Land Office beach/dune regulations that the
Council has determined to be consistent with the CMP. Con-
sequently, the Land Office has determined that the proposed
action is consistent with the applicable CMP goals and policies.

The Land Office has prepared a takings impact assessment for
the proposed amendment pursuant to Texas Government Code,
§2007.043(b) and §2.18 of the Attorney General’s Private Real
Property Rights Preservation Act Guidelines and has deter-
mined that adoption of this amendment will not result in a taking
of private property. To receive a copy of the takings impact
assessment, please send a written request to Ms. Melinda
Tracy, Texas Register Liaison, Texas General Land Office, P.
O. Box 12783, Austin, TX 78711-2873, facsimile number (512)
463-6311.

Comments on the proposal may be submitted to Ms. Melinda
Tracy, Texas Register Liaison, Texas General Land Office, P. O.
Box 12783, Austin, TX 78711-2873, facsimile number (512) 463-
6311. Comments must be received no later than, 5.00pm, 30
days after the date of publication.

The amendment is proposed under the Texas Natural Resources
Code, §§61.011, 61.015(b), and 61.022(c) which provide the
Land Office with the authority to adopt rules to preserve and en-
hance the public’s right to use and have access to and from the
public beaches of Texas; and Texas Natural Resources Code,
§63.121 which provides the Land Office with authority to adopt
rules for the identification and protection of critical dune areas.

Texas Natural Resources Code, §§61.011, 61.015(b), 61.022(c),
and 63.121 are affected by the proposed amendment.

§15.11. Certification of Local Government Dune Protection and
Beach Access Plans.

(a) Certification of local government plans. The following
local governments have submitted plans to the General Land Office
which are certified as consistent with state law:

(1) Brazoria County (adopted August 9, 1993, amended
September 27, 1993);

(2) Chambers County (adopted August 9, 1993);

(3) City of Port Aransas (adopted February 15, 1995);

(4) City of Port Arthur (adopted April 12, 1993);

(5) Jefferson County (adopted August 16, 1993, amended
March 7, 1994);

(6) Matagorda County (adopted February 13, 1995). The
General Land Office certifies that the Beach User Fees section of the
Matagorda County plan adopted by the Matagorda County Commis-
sion Court on March 15, 1999, is consistent with state law.

PROPOSED RULES February 23, 2001 26 TexReg 1661



(7) Town of Quintana (adopted August 11, 1993); [and]

(8) Village of Jamaica Beach (adopted August 16, 1993,
amended December 6, 1993);

(9) Town of South Padre Island (adopted October 5, 1994);

(10) City of Corpus Christi (adopted August 10, 1993);
[and ]

(11) Cameron County:

(A) Plan (adopted September 20, 1994). The 440-foot
building line established in the Cameron County plan, Section III.I,
shall not be operative unless it is landward of the line of vegetation. The
line of vegetation shall be established as required in the Open Beaches
Act, Texas Natural Resources Code, §61.017.

(B) Padre Shore Ltd. Final Master Plan Amendment
(adopted November 5, 1996).

(12) Nueces County Village of Surfside Beach (adopted
December 12, 2000).

(A) Plan (adopted March 25, 1992, amended October
23, 1996).

(B) La Concha master plan. The General Land Office
certifies that the dune protection portion of the La Concha master plan
adopted by the Nueces County commissioners court on March 20,
1996, is consistent with state law.

(C) Palms at Waters Edge master plan: The General
Land Office certifies that the dune protection portion of the Palms at
Waters Edge master plan adopted by the Nueces County commission-
ers court on December 27, 1996, is consistent with state law.

(D) Mustang Island Episcopal Conference Center mas-
ter plan. The General Land Office certifies that the dune protection sec-
tion of the Mustang Island Episcopal Conference Center master plan
adopted by the Nueces County Commissioners Court on January 31,
2000, is consistent with state law.

(b) Conditional certification of local government plans. The
following local governments have submitted plans to the General Land
Office which are conditionally certified as consistent with state law.

(1) City of Galveston (adopted August 12, 1993, amended
February 9, 1995, and amended June 19, 1997.).

(A) This certification is valid for 180 days, during
which time the City of Galveston will modify its plan consistent with
the General Land Office comments submitted to the City of Galveston
(October 14, 1993).

(B) This certification includes a variance from
§§15.4(c)(8), 15.5(b)(3), and 15.6(f)(3) of this title, (relating to
Dune Protection Standards, Beachfront Construction Standards, and
Concurrent Dune Protection and Beachfront Construction Standards).
The City of Galveston’s plan:

(i) provides that paving or altering the ground below
the lowest habitable floor is prohibited in the area between the line of
vegetation and 25 feet landward of the north toe of the dune;

(ii) provides that paving used under the habitable
structure and for a driveway connecting the habitable structure and the
street is limited to the use of unreinforced fibercrete in 4 feet by 4 feet
sections, which shall be a maximum of four inches thick with sections
separated by expansion joists, or pervious materials approved by the
City Department of Planning and Transportation, in that area 25 feet
landward of the north toe of the dune to 200 feet landward of the line
of vegetation;

(iii) assesses a "Fibercrete Maintenance Fee" of
$200.00 to be used to pay for the clean-up of fibercrete from the public
beaches, should the need arise; and

(iv) allows the use of reinforced concrete in that area
landward of 200 feet from the line of vegetation.

(2) Galveston County (adopted August 16, 1993). This cer-
tification is valid for 180 days, during which time Galveston County
will modify its plan consistent with the General Land Office comments
submitted to Galveston County (October 18, 1993).

[(3) Village of Surfside Beach. This certification is valid
for 180 days, during which time the Village of Surfside Beach will
modify itsplan consistent with theGeneral Land Officecommentssub-
mitted to the Village of Surfside Beach (December 3, 1993). ]

(c) Implementation of conditionally certified plans. Local
governments are required to implement conditionally certified plans
consistent with the Texas Natural Resources Code, Chapters 61
and 63, and the General Land Office rules for management of the
beach/dune system, §§15.1-15.10 of this title (relating to Management
of the Beach/Dune System).

(d) Removal of conditions of certification.

(1) Local governments shall submit their modified plans on
or before the expiration of the 180-day time period. The General Land
Office shall provide to the pertinent local government a determination
as to the sufficiency of the modification(s) within 60 days of receipt of
the plan. The General Land Office will remove all conditions of the
plan’s certification by amending this subsection. Such amendments
will list the name of the pertinent local government in subsection (a)
of this section, and delete the same from subsection (b) of this section.
If the General Land Office determines that modifications of plans are
insufficient, the General Land Office shall provide specific exceptions
to the modifications. If those portions of the plan to which the Gen-
eral Land Office has noted exceptions can be addressed through fur-
ther comment, plan revision and review, conditional certification will
be reissued pursuant to a General Land Office amendment to this sub-
section, subject to further plan modification.

(2) In the event that a local government chooses not to mod-
ify its plan as requested in the General Land Office comments, the local
government shall provide in writing the scientific or legal justification
as to why such modifications are not feasible. The justification shall be
submitted to the General Land Office on or before the due date of the
revised plan. The justification will be reviewed by the General Land
Office, and a determination as to the sufficiency of the justification will
be provided to the local government within 60 days of receipt by the
General Land Office. Local government plans shall continue in effect
under conditional certification until the sufficiency of the justification
is resolved or this section is amended.

(e) Withdrawal of conditional certification. Conditional cer-
tification of a local government plan shall be withdrawn by the Gen-
eral Land Office after the 180-day time period if the pertinent local
government does not submit to the General Land Office either a for-
mally adopted plan which has been modified consistent with General
Land Office comments or the written scientific or legal justification as
to why such modification is not feasible. In any event, withdrawal of
conditional certification shall only occur after the General Land Office
adopts an amendment to this subsection withdrawing conditional cer-
tification, with accompanying specific reasons, and the General Land
Office has given the pertinent local government written notice of the
withdrawal of the conditional certification.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 12,

2001.

TRD-200100877
Larry Soward
Chief Clerk
General Land Office
Earliest possible date of adoption: March 25, 2001
For further information, please call: (512) 305-9129

♦ ♦ ♦
PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT

CHAPTER 65. WILDLIFE
SUBCHAPTER A. STATEWIDE HUNTING
AND FISHING PROCLAMATION
The Texas Parks and Wildlife Department proposes the repeal
of §§65.29-65.32, amendments to §§65.3, 65.10, 65.11, 65.24,
65.26, 65.27, 65.42, 65.44, 65.62, 65.64, 65.72, 65.78, and new
65.7 and 65.29-65.33, concerning the Statewide Hunting and
Fishing Proclamation. The repeals are necessary to reconstitute
current §65.42(b)(11) as new §65.29, which would cause cur-
rent §§65.29-65.32 to be redesignated without change as new
§§65.30-65.33. The amendment to 65.3, concerning Definitions,
adds a new definition for ’final processing.’ The current statutory
definition of the term applies only to deer, antelope, and turkey,
but not to other species of game animals and game birds, and
the amendment is necessary for the department to ensure that
provisions governing daily bag and possession limits can be en-
forced. New §65.7, concerning Harvest Log for Deer, creates re-
quirements for hunters to record certain information on the hunt-
ing license, which will be necessary if the department adopts
a new and simplified license format for the next license year.
The amendment to §65.10, concerning Possession of Wildlife
Resources, liberalizes the proof-of-sex requirement for turkey,
clarifies the requirements for pheasant, and nonsubstantively re-
structures the section’s contents for clarity’s sake. The amend-
ment to §65.11, concerning Lawful Means, clarifies an ambigu-
ity in paragraph (2) that gives the impression that lawful archery
equipment may not be used during a muzzleloader-only open
season, when, in fact, the only restriction is that lawful archery
equipment can’t be used to hunt deer during the muzzleloader
season. The amendment is necessary to eliminate possible con-
fusion for hunters. The amendment to §65.24, concerning Per-
mits, adds new paragraph (2) to create an offense for cases in
which a landowner or authorized agent allows a harvest quota for
MLD properties to be exceeded. The amendment is necessary
because there have been situations in which hunters have been
allowed to take deer on MLD properties after the annual quota
has already been reached. The amendment to §65.26, con-
cerning Managed Lands Deer Permits, would require landown-
ers or authorized agents to maintain a receipt log to verify that
MLD permits have been given to hunters. The amendment is
necessary to provide conclusive evidence in that MLD permits
were or were not issued. The amendment to §65.27, concern-
ing Antlerless and Spike-Buck Deer Control Permits, would allow

such permits to be used during any open season for deer. The
amendment is necessary to allow landowners and land man-
agers greater flexibility in controlling deer overpopulation. The
amendment to §65.42, concerning Deer consists of several ac-
tions. The amendment would expand the statewide youth-only
season to include the four weekends prior to the first Saturday
in November and the three weekends following the second Sun-
day in January. This is necessary to execute commission policy
to provide greater opportunity to youth and to encourage mentor-
ing. The department notes that the final rule may encompass all
seven weekends as proposed, or a lesser number. The amend-
ment would also allow other governmental entities to require per-
mits for the harvest of antlerless deer on certain federal and state
lands in 11 East Texas counties, which is necessary to ensure
a controlled harvest. Further, the amendment would adds three
counties to the LAMPS program, which is necessary to provide
landowners and land managers with an additional option when
other permit programs are unfeasible or inappropriate. Also in-
cluded in the amendment would be the partitioning of the bloc
of current ’one--buck’ counties. The current regulations allow a
hunter to take one buck from those counties in the aggregate.
The department proposes to create two ’one-buck’ zones and
allow hunters to harvest a buck in each. Additionally, the amend-
ment would increase the bag limit for antlerless deer and insti-
tute a 14-day antlerless and spike-buck season in 14 counties on
the northern Edwards Plateau (which would also necessitate the
elimination of the muzzleloader-only season in those counties),
increase the bag limit for buck deer in 12 South Texas counties,
and add one week to the front end of the season in 28 South
Texas counties, which advances the commission policy of max-
imizing hunter opportunity whenever such actions are biologi-
cally justifiable and do not result in depletion or waste. Lastly,
the amendment adjusts a roadway boundary in Victoria County
in order to reduce hunter confusion. The amendment to §65.44,
concerning Javelina, creates an open season in Archer County.
The amendment is necessary to advance commission policy to
maximize hunter opportunity. The amendment to §65.62, con-
cerning Quail, alters the opening day to make it occur one week
earlier than the opening day for white-tailed deer. The amend-
ment is necessary to stagger the opening days for deer and quail
to enable persons to participate in both. The amendment to
§65.64, concerning Turkey, would open a spring season for East-
ern wild turkey in five additional counties, add seven additional
weekends to the youth-only season, and open the fall season
in 28 South Texas counties on the first Saturday in November
rather than the second Saturday in November. The amendment
is necessary to implement commission policy to maximize hunter
opportunity, to foster youth participation and mentoring activities
in the hunting sports, and to establish turkey season to run con-
currently with the proposed white-tailed deer season in 28 South
Texas counties. The amendment to §65.72, concerning Fish,
would alter a number of regulations. The proposal would alter
largemouth bass regulations on Lake O.H. Ivie to modify mini-
mum-length restrictions to allow two largemouth bass of greater
than 18 inches to be retained per day, which is necessary to im-
prove fishing quality by reducing the number of bass in the 14-18
inch range. The amendment also would modify regulations for
largemouth bass on Lake Sweetwater to implement a slot-limit,
which is necessary to reduce mortalities of fish within the slot
limit in order to improve fishing quality. Additionally, the amend-
ment would modify regulations for largemouth bass on Pinkston
Reservoir to implement a new slot limit, to allow the retention of
only one largemouth bass of greater than 21 inches per day, and
to prohibit the use of trotlines, juglines, and throwlines on Lakes
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Coffee Mill and Davy Crockett, which is necessary to increase
fishing quality and to create gear requirements consistent with
federal regulations, as the affected impoundments are part of
the Caddo National Grasslands. Further, the amendment would
alter smallmouth bass regulations on seven lakes to replace the
18-inch minimum length limit/3-fish daily bag limit with a 14-inch
minimum length limit/5-fish daily bag limit, which is necessary to
simplify regulations. Finally, the amendment would increase the
bag and possession limits for Spanish mackerel, which is neces-
sary in order to be consistent with regulations in federal waters.
The amendment to §65.78, concerning Crabs and Ghost Shrimp,
would specify that crab trap float markers be white, which is nec-
essary to clearly delineate crab traps from other devices.

Robert Macdonald, Wildlife Division regulations coordinator, has
determined that for each of the first five years that the proposed
amendments are in effect, there will be no additional fiscal impli-
cations to state or local governments as a result of enforcing or
administering the proposed amendments.

Mr. Macdonald also has determined that for each of the first five
years the proposed amendments are in effect, the public bene-
fit anticipated as a result of enforcing the rules as proposed will
be the dispensation of the agency’s statutory duty to protect and
conserve the wildlife resources of this state, the duty to equi-
tably distribute opportunity for the enjoyment of those resources
among the citizens, and the execution of the commission’s pol-
icy to maximize recreational opportunity within the precepts of
sound biological management practices.

There will be no additional economic costs to small businesses,
microbusinesses or persons required to comply with the rules as
proposed.

The department has not filed a local impact statement with the
Texas Workforce Commission as required by Government Code,
§2001.022, as this agency has determined that the rules as pro-
posed will not significantly impact local economies.

The department has determined that there will not be a taking
of private property, as defined by Government Code, Chapter
2007, as a result of the proposed rules.

Comments on the proposed rules may be submitted to Robert
Macdonald (Wildlife (512) 389-4775), Ken Kurzawski (Inland
Fisheries 389-4591), Paul Hammerschmidt (Coastal Fisheries
389-4650), David Sinclair (Wildlife Enforcement 389-4854), or
Larry Young (Fisheries Enforcement 389-4628), Texas Parks
and Wildlife Department, 4200 Smith School Road, Austin,
Texas 78744; (512) 389-4775 or 1-800-792-1112.

The proposal will satisfy the provisions of Government Code,
§2001.039, and the General Appropriations Act of 1997, Article
IX, §167, 75th Legislature, Regular Session.

DIVISION 1. GENERAL PROVISIONS
31 TAC §§65.3, 65.7, 65.10, 65.11, 65.24, 65.26, 65.27, 65.29
- 65.33

The amendments and new sections are proposed under the au-
thority of Parks and Wildlife Code, Chapter 61, Uniform Wildlife
Regulatory Act (Wildlife Conservation Act of 1983), which pro-
vide the Commission with authority to establish wildlife resource
regulations for this state.

The proposed amendments and new sections affect Parks and
Wildlife Code, Chapter 61.

§65.3. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
All other words and terms in this chapter shall have the meanings as-
signed in the Texas Parks and Wildlife Code.

(1) Agent--A person authorized by a landowner to act on
behalf of the landowner. For the purposes of this chapter, the use of the
term "landowner" also includes the landowner’s agent.

(2) Annual bag limit--The quantity of a species of a wildlife
resource that may be taken from September 1 of one year to August 31
of the following year.

(3) Antlerless deer--A deer having no hardened antler pro-
truding through the skin.

(4) Artificial lure--Any lure (including flies) with hook or
hooks attached that is man-made and is used as a bait while fishing.

(5) Bait--Something used to lure any wildlife resource.

(6) Baited area--Any area where minerals, vegetative ma-
terial or any other food substances are placed so as to lure a wildlife
resource to, on, or over that area.

(7) Bearded hen--A female turkey possessing a clearly vis-
ible beard protruding through the feathers of the breast.

(8) Buck deer--A deer having a hardened antler protruding
through the skin.

(9) Cast net--A net which can be hand-thrown over an area.

(10) Coastal waters boundary--All public waters east and
south of the following boundary are considered coastal waters: Be-
ginning at the International Toll Bridge in Brownsville, thence north-
ward along U.S. Highway 77 to the junction of Paredes Lines Road
(F.M. Road 1847) in Brownsville, thence northward along F.M. Road
1847 to the junction of F.M. Road 106 east of Rio Hondo, thence west-
ward along F.M. Road 106 to the junction of F.M. Road 508 in Rio
Hondo, thence northward along F.M. Road 508 to the junction of F.M.
Road 1420, thence northward along F.M. Road 1420 to the junction of
State Highway 186 east of Raymondville, thence westward along State
Highway 186 to the junction of U.S. Highway 77 near Raymondville,
thence northward along U.S. Highway 77 to the junction of the Aransas
River south of Woodsboro, thence eastward along the south shore of the
Aransas River to the junction of the Aransas River Road at the Bonnie
View boat ramp; thence northward along the Aransas River Road to
the junction of F.M. Road 629; thence northward along F.M. Road 629
to the junction of F.M. Road 136; thence eastward along F.M. Road
136 to the junction of F.M. Road 2678; then northward along F.M.
Road 2678 to the junction of F.M. Road 774 in Refugio, thence east-
ward along F.M. Road 774 to the junction of State Highway 35 south
of Tivoli, thence northward along State Highway 35 to the junction of
State Highway 185 between Bloomington and Seadrift, thence north-
westward along State Highway 185 to the junction of F.M. Road 616 in
Bloomington, thence northeastward along F.M. Road 616 to the junc-
tion of State Highway 35 east of Blessing, thence southward along State
Highway 35 to the junction of F.M. Road 521 north of Palacios, thence
northeastward along F.M. Road 521 to the junction of State Highway
36 south of Brazoria, thence southward along State Highway 36 to the
junction of F.M. Road 2004, thence northward along F.M. Road 2004 to
the junction of Interstate Highway 45 between Dickinson and La Mar-
que, thence northwestward along Interstate Highway 45 to the junction
of Interstate Highway 610 in Houston, thence east and northward along
Interstate Highway 610 to the junction of Interstate Highway 10 in
Houston, thence eastward along Interstate Highway 10 to the junction
of State Highway 73 in Winnie, thence eastward along State Highway
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73 to the junction of U.S. Highway 287 in Port Arthur, thence north-
westward along U.S. Highway 287 to the junction of Interstate High-
way 10 in Beaumont, thence eastward along Interstate Highway 10 to
the Louisiana State Line. The waters of Spindletop Bayou inland from
the concrete dam at Russels Landing on Spindletop Bayou in Jefferson
County; public waters north of the dam on Lake Anahuac in Cham-
bers County; the waters of Taylor Bayou and Big Hill Bayou inland
from the saltwater locks on Taylor Bayou in Jefferson County; Lake-
view City Park Lake, West Guth Park Pond, and Waldron Park Pond in
Nueces County; Galveston County Reservoir and Galveston State Park
ponds #1-7 in Galveston County; Lake Burke-Crenshaw and Lake Nas-
sau in Harris County; Fort Brown Resaca, Resaca de la Guerra, Resaca
de la Palma, Resaca de los Cuates, Resaca de los Fresnos, Resaca Ran-
cho Viejo, and Town Resaca in Cameron County; and Little Chocolate
Bayou Park Ponds #1 and #2 in Calhoun County are not considered
coastal waters for purposes of this subchapter.

(11) Community fishing lake--All public impoundments
75 acres or smaller located totally within an incorporated city limits
or a public park, and all impoundments of any size lying totally within
the boundaries of a state park.

(12) Crab line--A baited line with no hook attached.

(13) Daily bag limit--The quantity of a species of a wildlife
resource that may be lawfully taken in one day.

(14) Day--A 24-hour period of time that begins at midnight
and ends at midnight.

(15) Dip net--A mesh bag suspended from a frame attached
to a handle.

(16) Fish--

(A) Game fish--Blue catfish, blue marlin, broadbill
swordfish, brown trout, channel catfish, cobia, crappie (black and
white), flathead catfish, Guadalupe bass, king mackerel, largemouth
bass, longbill spearfish, pickerel, red drum, rainbow trout, sailfish,
sauger, sharks, smallmouth bass, snook, Spanish mackerel, spotted
bass, spotted seatrout, striped bass, tarpon, wahoo, walleye, white
bass, white marlin, yellow bass, and hybrids or subspecies of the
species listed in this subparagraph.

(B) Non-game fish--All species not listed as game fish,
except endangered and threatened fish, which are defined and regulated
under separate proclamations.

(17) Final processing--the cleaning of a dead wildlife re-
source for cooking or storage purposes.

(18) [(17)] Fishing--Taking or attempting to take aquatic
animal life by any means.

(19) [(18)] Fish length--That straight-line measurement
(while the fish is lying on its side) from the tip of the snout (jaw
closed) to the extreme tip of the tail when the tail is squeezed together
or rotated to produce the maximum overall length.

(20) [(19)] Fish species names--The names of fishes are
those prescribed by the American Fisheries Society in the most recent
edition of "A List of Common and Scientific Names of Fishes of The
United States and Canada."

(21) [(20)] Fully automatic firearm--Any firearm that is ca-
pable of firing more than one cartridge in succession by a single func-
tion of the trigger.

(22) [(21)] Gaff--Any hand-held pole with a hook attached
directly to the pole.

(23) [(22)] Gear tag--A tag constructed of material as
durable as the device to which it is attached. The gear tag must be
legible, contain the name and address of the person using the device,
and, except for saltwater trotlines, the date the device was set out.

(24) [(23)] Gig--Any hand-held shaft with single or mul-
tiple points.

(25) [(24)] Jug line--A fishing line withfive or less hooks
tied to a free-floating device.

(26) [(25)] Lawful archery equipment--Longbow, re-
curved bow, and compound bow.

(27) [(26)] License year--The period of time for which an
annual hunting or fishing license is valid.

(28) [(27)] Muzzleloader--Any firearm that is loaded only
through the muzzle.

(29) [(28)] Natural bait--A whole or cut-up portion of a fish
or shellfish or a whole or cut-up portion of plant material in its natural
state, provided that none of these may be altered beyond cutting into
portions.

(30) [(29)] Permanent residence--One’s principal or ordi-
nary home or dwelling place. This does not include a temporary abode
or dwelling such as a hunting/fishing club, or any club house, cabin,
tent, or trailer house used as a hunting/fishing club, or any hotel, motel,
or rooming house used during a hunting, fishing, pleasure, or business
trip.

(31) [(30)] Pole and line--A line with hook, attached to a
pole. This gear includes rod and reel.

(32) [(31)] Possession limit--The maximum number of a
wildlife resource that may be lawfully possessed at one time.

(33) [(32)] Purse seine (net)--A net with flotation on the
corkline adequate to support the net in open water without touching
bottom, with a rope or wire cable strung through rings attached along
the bottom edge to close the bottom of the net.

(34) [(33)] Sail line--A type of trotline with one end of the
main line fixed on the shore, the other end of the main line attached to
a wind-powered floating device or sail.

(35) [(34)] Sand Pump--A self-contained, hand-held,
hand-operated suction device used to remove and capture Callianassid
ghost shrimp (Callichirus islagrande, formerly Callianassa islagrande)
from their burrows.

(36) [(35)] Seine--A section of non-metallic mesh web-
bing, the top edge buoyed upwards by a floatline and the bottom edge
weighted.

(37) [(36)] Silencer or sound-suppressing device--Any de-
vice that reduces the normal noise level created when the firearm is dis-
charged or fired.

(38) [(37)] Spear--Any shaft with single or multiple points,
barbed or barbless, which may be propelled by any means, but does not
include arrows.

(39) [(38)] Spear gun--Any hand-operated device designed
and used for propelling a spear, but does not include the crossbow.

(40) [(39)] Spike-buck deer--A buck deer with no antler
having a fork or branching point.

(41) [(40)] Throwline--A fishing line with five or less
hooks and with one end attached to a permanent fixture. Components
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of a throwline may also include swivels, snaps, rubber and rigid
support structures.

(42) [(41)] Trap--A rigid device of various designs and di-
mensions used to entrap aquatic life.

(43) [(42)] Trawl--A bag-shaped net which is dragged
along the bottom or through the water to catch aquatic life.

(44) [(43)] Trotline--A nonmetallic main fishing line with
more thanfive hooks attached and with each end attached to a fixture.

(45) [(44)] Umbrella net--A non-metallic mesh net that is
suspended horizontally in the water by multiple lines attached to a rigid
frame.

(46) [(45)] Upper-limb disability--A permanent loss of the
use of fingers, hand or arm in a manner that renders a person incapable
of using a longbow, compound bow or recurved bow.

(47) [(46)] Wildlife resources--All game animals, game
birds, and aquatic animal life.

(48) [(47)] Wounded deer--A deer leaving a blood trail.

§65.7. Harvest Log for Deer.

(a) Immediately after killing a white-tailed deer, the person
who killed the white-tailed deer shall complete the harvest log on the
back of the hunting license, in ink, for each white-tailed deer killed.

(b) Completion of theharvest log isnot required for deer taken
under the provisions of §65.27 of this title (relating to Antlerless and
Spike-Buck Deer Control Permits) and/or provisions of §65.29 of this
title (relating to Bonus Tags).

§65.10. Possession of Wildlife Resources.

(a) For all wildlife resources taken for personal consumption
and for which there is a possession limit, the possession limit shall not
apply after the wildlife resource has reached the possessor’s permanent
residence and is finally processed.

(b) Proof of sex must remain with certain wildlife resources
until the wildlife resource reaches either the possessor’s permanent res-
idence or a cold storage/processing facility and is finally processed.
Proof of sex is[,] as follows:

(1) turkey (in a county where the bag composition is re-
stricted to gobblers and bearded hens):

(A) male turkey:

(i) one leg, including the spur, attached to the bird;
or

(ii) thebird, accompanied by apatch of breast feath-
ers with beard attached.

(B) femaleturkey taken during thefall season: thebird,
accompanied by apatch of breast feathers with beard attached. [turkey
taken in other than an either-sex county or taken during any spring
turkey season: the beard must remain attached to the bird.]

(2) deer:

(A) buck: the unskinned head, with antlers still
attached;

(B) antlerless: the unskinned head;

(3) antelope: the unskinned head; and

(4) pheasant: one foot with spur attached or the entire
plumage attached to the bird.

(c) In lieu of proof of sex, the person who killed the wildlife
resource may obtain a receipt from a taxidermist or a signed statement
from the landowner, containing the following information:

(1) the name of person who killed the wildlife resource;

(2) the date the wildlife resource was killed;

(3) one of the following, as applicable:

(A) whether the deer was antlered or antlerless;

(B) the sex of the antelope;

(C) the sex of the turkey and whether a beard was at-
tached; or

(D) the sex of the pheasant.

(d) A person may give, leave, receive, or possess any species of
legally taken wildlife resource, or a part of the resource, that is required
to have a tag or permit attached or is protected by a bag or possession
limit, if the wildlife resource is accompanied by a wildlife resource
document from the person who killed or caught the wildlife resource.

(1) For deer, turkey, or antelope, a properly executed
wildlife resource document shall accompany the wildlife resource
until it reaches either the possessor’s permanent residence or a cold
storage/processing facility and is finally processed.

(2) For all other wildlife resources, a properly executed
wildlife resource document shall accompany the wildlife resource until
it reaches the possessor’s permanent residence and is finally processed.

(3) The wildlife resource document must contain the fol-
lowing information:

(A) [(1)] the name, signature, address, and hunting or
fishing license number, as required, of the person who killed or caught
the wildlife resource;

(B) [(2)] the name of the person receiving the wildlife
resource;

(C) [(3)] a description of the wildlife resource (number
and type of species or parts);

(D) [(4)] the date the wildlife resource was killed or
caught; and

(E) [(5)] the location where the wildlife resource was
killed or caught (name of ranch; area; lake, bay or stream; and county).

(e) It is a defense to prosecution if the person receiving the
wildlife resource does not exceed any possession limit or possess a
wildlife resource or a part of a wildlife resource that is required to be
tagged if the wildlife resource or part of the wildlife resource is tagged.

§65.11. Lawful Means.

It is unlawful to hunt any of the wildlife resources of this state except
by the means authorized by this section and as provided in §65.19 of
this title (relating to Hunting Deer with Dogs).

(1) Firearms.

(A) It is lawful to hunt game animals and game birds
with any legal firearm, including muzzleloading weapons, except as
specifically restricted in this section.

(B) Special muzzleloader-only deer seasons are
restricted to muzzleloading firearms only.

(C) It is unlawful to use rimfire ammunition to hunt
deer, antelope, or desert bighorn sheep.
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(D) It is unlawful to hunt game animals or game birds
with a fully automatic firearm or any firearm equipped with a silencer
or sound-suppressing device.

(2) Archery.

(A) A person may hunt by means of lawful archery
equipment during any open season;however, no person shall hunt deer
by lawful archery equipment or crossbow during [except] a special
muzzleloader-only [antlerless] deer season.

(B) Arrows that are treated with poisons or drugs, or
that contain explosives are not lawful devices for hunting any species
of wildlife resource in this state.

(C) While hunting turkey and all game animals other
than squirrels by means of longbow, compound bow, or recurved bow:

(i) the bow must have a minimum peak draw weight
of 40 pounds at the time of hunting; and

(ii) the arrow must be equipped with a broadhead
hunting point at least 7/8-inch in width upon impact, with a minimum
of two cutting edges. A mechanical broadhead must begin to open upon
impact and when open must be a minimum of 7/8-inch in width.

(D) It is unlawful to hunt deer or turkey with a broad-
head hunting point while in possession of a firearm during an archery-
only season.

(E) Special archery-only seasons are restricted to lawful
archery equipment only, except as provided in paragraph (3) of this
section.

(3) Crossbow. Crossbows are lawful during any general
open season. A person having an upper-limb disability may use a cross-
bow to hunt deer and turkey during an archery-only season, provided
the person has in their immediate possession a physician’s statement
certifying the extent of the disability. When hunting turkey and all
game animals other than squirrels by means of crossbow:

(A) the crossbow must have a minimum of 125 pounds
of pull;

(B) the crossbow must have a mechanical safety;

(C) the crossbow stock must be not less than 25 inches
in length; and

(D) the bolt must conform with paragraphs (2)(B) and
(2)(C)(ii) of this section.

(4) Falconry. It is lawful to hunt any game bird or game
animal by means of falconry under the provisions of Subchapter K of
this chapter (relating to Raptor Proclamation).

(5) Special Provision. Except as provided in this para-
graph, no motorized conveyance of any type shall be used to locate,
herd, harass, or hunt desert bighorn sheep. Any person who qualifies
for handicapped parking privileges under Transportation Code,
Chapter 681 may possess a loaded firearm in or on a motor vehicle
while hunting desert bighorn sheep and may hunt desert bighorn sheep
from a motor vehicle, provided the motor vehicle is not in motion and
the engine is not running.

§65.24. Permits.

(a) Permits shall be issued only to the landowner.

[(b) No person may hunt white-tailed deer, mule deer, desert
bighornsheep, or antelopewhenpermitsarerequired unlessthat person
has received from the landowner and has in possession a valid permit
issued by the department. ]

(b) [(c)] When permits are required to hunt or possesswhite-
tailed deer, mule deer, desert bighorn sheep, or antelope [the wildlife
resources listed in subsection (b) of this section], it is unlawful [to]:

(1) for any person:

(A) hunt the affected wildlife resource unless that per-
son hasreceived from the landowner and has in possession avalid per-
mit issued by the department;

(B) use a permit more than once;

(C) [(2)] use a permit on a tract of land other than the
tract for which the permit was issued;

(D) [(3)] falsify or fail to fully complete any informa-
tion required by a permit application; or

(E) [(4)] possess the wildlife resource without attach-
ing a valid, properly executed permit, which shall remain attached until
the wildlife resource reaches its final destination; or

(2) for alandowner or landowner’ sagent to exceed thehar-
vest quota specified by a wildlife management plan under the provi-
sions of §65.26 of this title (relating to Managed Lands Deer Permits),
or to authorize any person to hunt without providing the person with
the appropriate permit .

(c) [(d)] No state-issued permit is required to hunt antlerless
white-tailed deer on a National Wildlife Refuge.

§65.26. Managed Lands Deer (MLD) Permits.
(a) MLD permits may be issued only to a landowner who has

a current WMP in accordance with §65.25 of this title (relating to
Wildlife Management Plan.

(b) An applicant may request the issuance of any type of MLD
listed in this section.

(1) Level 1. Level 1 MLD permits authorize only the take
of antlerless white-tailed or antlerless mule deer. A Level 1 MLD per-
mit is valid during any open season in the county for which it is issued,
and the bag limit for antlerless deer in that county applies.

(2) Level 2.

(A) Level 2 MLD permits authorize the take of buck and
antlerless white-tailed deer as specified by the permit. A Level 2 MLD:

(i) antlerless permit is valid from the Saturday clos-
est to September 30 through the last Sunday in January and during any
open season on the property for which it is issued;

(ii) buck permit is valid from the opening day of the
general open season in the county for which it is issued through the
last Sunday in January and during any open season on the property for
which it is issued.

(B) On all tracts of land for which Level 2 MLD permits
have been issued:

(i) the bag limit shall befive deer, no more than three
bucks, regardless of the county bag limit; and

(ii) the provisions of §65.42(b)(9) [§65.42(b)(8)]
of this title (relating to Archery-Only Open Season), §65.42(b)(10)
[§65.42(b)(9)] of this title (relating to Muzzleloader-Only Open
Season), and the stamp requirements of Parks and Wildlife Code,
Chapter 43, Subchapters I and Q, do not apply.

(C) By acceptance of Level 2 MLD permits a landowner
agrees to accomplish at least two habitat management recommenda-
tions contained in the WMP within three years of permit issuance,
and agrees to maintain the habitat management practices for as long
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as Level 2 permits are accepted thereafter. A landowner who fails to
accomplish at least two habitat management recommendations of the
WMP within three years is not eligible for Level 2 permits the follow-
ing year, but is eligible for Level 1 MLD permits or may choose to
cease accepting MLD permits.

(3) Level 3. Level 3 MLD permits authorize the take of
buck and antlerless white-tailed deer as specified by the permit. A
Level 3 MLD permit is valid from the Saturday nearest September 30
through the last Sunday in January and during any open season on the
property for which it is issued. On all tracts of land for which Level 3
MLD permits have been issued:

(A) the bag limit shall befive deer, no more than three
bucks, regardless of the county bag limit; and

(B) the provisions of §65.42(b)(7) of this title (relat-
ing to Archery-Only Open Season), §65.42(b)(8) of this title (relating
to Muzzleloader-Only Open Season), and the stamp requirements of
Parks and Wildlife Code, Chapter 43, Subchapters I and Q, do not ap-
ply.

(C) By acceptance of Level 3 MLD permits a landowner
agrees to accomplish at least four habitat management recommenda-
tions contained in the WMP within three years of permit issuance,
and agrees to maintain the habitat management practices for as long
as Level 3 permits are accepted thereafter. A landowner who fails to
accomplish at least four habitat management recommendations of the
WMP within three years is not eligible for Level 3 permits the follow-
ing year, but may be eligible for other levels of MLD permits or may
choose to cease accepting MLD permits.

(c) The number of MLD permits distributed to a hunter shall
be at the discretion of the landowner. The department shall issue an
MLD Receipt Log to each landowner receiving MLD permits. The
landowner shall complete an entry in the receipt log for each MLD
permit distributed and each person receiving an MLD permit shall sign
the receipt log. The landowner shall make the receipt log available
to any department employee acting within the scope of official duties
upon request.

(d) Except for deer taken under an Antlerless and Spike-Buck
Control Permit, all deer harvested by MLD permit must immediately
be tagged with the appropriate MLD permit and either an appropriate
tag from the hunting license of the person who killed the deer or a valid
bonus tag.

(e) If a landowner in possession of MLD permits does not wish
to abide by the harvest quota or habitat management practices specified
by the WMP, the landowner must return all MLD permits to the depart-
ment by the Saturday closest to September 30.

(f) In the event that unforeseeable developments such as
floods, droughts, or other natural disasters make the attainment of rec-
ommended habitat management practices impractical or impossible,
the department may, on a case-by-case basis, waive the requirements
of this section.

(g) The department reserves the right to deny further issuance
of MLD permits to a landowner who exceeds the harvest quota spec-
ified by the WMP or who does not otherwise abide by the WMP. A
property for which the department denies further permit issuance un-
der this subsection is ineligible to receive MLD permits for a period of
three years from the date of denial.

(h) Administratively complete applications received by the de-
partment before August 15 of each year shall be approved or denied by
October 1 of the same year.

§65.27. Antlerless and Spike-Buck Deer Control Permits (control
permits).

Control permits shall be issued only to control overpopulation of white-
tailed deer and may be issued only to a landowner who has a cur-
rent WMP issued in accordance with §65.25 of this title (relating to
Wildlife Management Plan) that specifies a harvest quota of more than
20 antlerless deer. The WMP for permits issued under this section must
be signed by a Wildlife Division biologist classified CS VI or higher.

(1) Control permits shall be issued only after the landowner
has provided the names, addresses and hunting license numbers of all
persons who will be hunting under the authority of the permits. The
maximum number of designated hunters allowed on one application
for control permits shall not exceed one-tenth the number of deer rec-
ommended for harvest by the WMP. Additional designated hunters may
not be added after permits have been issued.

(2) Control permits shall not be issued solely as a means to
manipulate the sex ratio of a deer herd.

(3) No WMP shall authorize the take of more than 300 deer
per designated hunter.

(4) Control permits shall be valid from theSaturday closest
to September 30 through the last day of any open white-tailed deer sea-
son in the county for which the permits were issued [only during gen-
eral open deer seasons, special muzzleloader-only seasons, and when
the harvest of deer is authorized under §65.26(e) of this title (relating
to Managed Lands Deer Permits)].

(5) Deer harvested under the authority of control permits
shall not be part of a hunter’s annual bag limit.

(6) A report form provided by the department shall be sub-
mitted to the department by the landowner not later than February 14
following the use of the permits. The report must specify the sex and
date of kill for each deer harvested under a control permit.

§65.29. Bonus Tag.

(a) A person in possession of a valid bonus deer tag may take
one buck or antlerless white-tailed deer during an open white-tailed
deer season in any county, irrespectiveof thecounty baglimit, provided
that person also possesses one of the following:

(1) an appropriate, valid MLD permit (buck or antlerless);

(2) a valid LAMPSpermit (antlerless only); or

(3) an appropriate, valid Special Permit (buck or antlerless)
issued by the department for apublic hunt, in which case thebonus tag
isvalid only on thewildlifemanagement areaor statepark specified by
the permit and only during the date and time specified on the permit.

(b) No person may:

(1) purchase more than five bonus tags per license year;

(2) use a bonus tag on more than one animal; or

(3) buy, sell, or otherwise exchange a bonus tag for remu-
neration or considerations of any kind; however, a bonus tag may be
given to another person.

(c) A person who kills adeer shall immediately attach aprop-
erly executed bonus tag to the deer.

§65.30. Pronghorn Antelope Permits.

The department shall designate the number of pronghorn antelope to
be harvested from a given tract of land, and shall issue permits to the
landowner.
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§65.31. Desert Bighorn Sheep Permits.

(a) No person may hunt desert bighorn sheep without first at-
tending an orientation conducted by the department during the year for
which the permit is issued.

(b) Any person hunting desert bighorn sheep shall notify the
department between 14 and 21 days prior to the date of the hunt to
arrange for the tagging required by subsection (c) of this section.

(c) Any person taking a desert bighorn sheep shall, within 72
hours of taking the sheep, ensure that the sheep is permanently tagged
in one horn by a lawful representative of the department.

§65.32. Antlerless Mule Deer Permits.

(a) At the request of a landowner, the department may, based
on evaluations of habitat and population, issue antlerless mule deer
hunting permits for a specific tract of land.

(b) No antlerlessmuledeer hunting permit isrequired for mule
deer killed during an archery-only open season in a county for which
the bag limit during an archery-only season isdesignated aseither sex.

§65.33. Mandatory Check Stations.

(a) Thedepartment may establish check stations in any county
of the state for the purpose of collecting biologic information on
wildlife resources taken in that county.

(b) The entire wildlife resource, with head and hide/plumage
attached, except that internal and sexual organsmay beremoved (field-
dressed), of any designated wildlife resourcetaken in acounty in which
mandatory check stations have been established must be presented:

(1) to a designated check station agent within 24 hours of
take; and

(2) by theperson or representativeof theperson who killed
the wildlife resource.

(c) Check stations shall be under the direction of an agent des-
ignated by the department. Agents shall:

(1) register each wildlife resource presented at acheck sta-
tion;

(2) issue a special possession tag, provided by the depart-
ment, for each wildlife resource presented at a check station;

(3) maintain records as prescribed in the record book sup-
plied by the department; and

(4) allow inspection of all check station records upon re-
quest of the department during normal working hours.

(d) A person who fails or refuses to comply with this section
commits an offense and is in violation of this subchapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 12,

2001.

TRD-200100886
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Earliest possible date of adoption: March 25, 2001
For further information, please call: (512) 389-4775

♦ ♦ ♦

31 TAC §§65.29 - 65.32

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Parks and Wildlife Department or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the authority of Parks and
Wildlife Code, Chapter 61, Uniform Wildlife Regulatory Act
(Wildlife Conservation Act of 1983), which provide the Commis-
sion with authority to establish wildlife resource regulations for
this state.

The proposed repeals affect Parks and Wildlife Code, Chapter
61.

§65.29. Pronghorn Antelope Permits.

§65.30. Desert Bighorn Sheep Permits.

§65.31. Antlerless Mule Deer Permits.

§65.32. Mandatory Check Stations.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 12,

2001.

TRD-200100885
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Earliest possible date of adoption: March 25, 2001
For further information, please call: (512) 389-4775

♦ ♦ ♦
DIVISION 2. OPEN SEASONS AND BAG
LIMITS--HUNTING PROVISIONS
31 TAC §§65.42, 65.44, 65.62, 65.64

The amendments are proposed under Parks and Wildlife Code,
Chapter 61, Uniform Wildlife Regulatory Act (Wildlife Conserva-
tion Act of 1983), which provides the Commission with authority
to establish wildlife resource regulations for this state.

The proposed amendments affect Parks and Wildlife Code,
Chapter 61.

§65.42. Deer.

(a) Except as provided in §65.27 of this title (relating to Antler-
less and Spike-Buck Deer Control Permits) or §65.29 of this title (re-
lating to BonusTags) [subsection (b)(11) of thissubsection], no person
may exceed the annual bag limit offive white-tailed deer (no more than
three bucks) and two mule deer (no more than one buck).

(b) White-tailed deer. The open seasons and annual bag limits
for white-tailed deer shall be as follows.

(1) In Brewster, [Brown, Coke, Coleman, Concho,]
Culberson, [Glasscock, Howard, Irion,] Jeff Davis, [Mills, Mitchell,
Nolan,] Pecos, Presidio, [Reagan,] Reeves, [Runnels, Sterling,] Ter-
rell, [Tom Green,] and Upton (that southeastern portion located both
south of U.S. Highway 67 and east of State Highway 349) counties,
there is a general open season.

(A) Open season: first Saturday in November through
the first Sunday in January.
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(B) Bag limit: four deer, no more than two bucks.

(2) In Bandera, Bexar, Blanco, Brown, Burnet,Coke, Cole-
man, Comal (west of Interstate 35), Concho, Crockett, Edwards, Gille-
spie, Glasscock, Hays (west of Interstate 35), Howard, Irion, Kendall,
Kerr, Kimble, Kinney (north of U.S. Highway 90), Llano, Mason, Mc-
Culloch, Medina (north of U.S. Highway 90), Menard, Mills, Mitchell,
Nolan, Real, Reagan, Runnels, San Saba, Schleicher, Sterling, Sutton,
Tom Green, Travis (west of Interstate 35), Uvalde (north of U.S. High-
way 90) and Val Verde (north of U.S. Highway 90; and that portion
located both south of U.S. 90 and west of Spur 239) counties, there is
a general open season.

(A) Open season: first Saturday in November through
the first Sunday in January.

(B) Bag limit: five deer, no more than two bucks.

(C) Special Late General Season. In the counties listed
in this paragraph there is a special late general season for the take of
antlerless and spike-buck deer only.

(i) Open season: 14 consecutive days starting the
first Monday following the first Sunday in January.

(ii) Bag limit: five antlerless or spike-buck deer in
the aggregate, no more than two of which may be spike bucks.

(3) In Aransas, Atascosa, Bee, Calhoun, Cameron, Hi-
dalgo, Live Oak, Nueces, Refugio, San Patricio, Starr, and Willacy
counties, there is a general open season.

(A) Open season: thefirst [second] Saturday in Novem-
ber through the third Sunday in January.

(B) Bag limit: five [four] deer, no more than three[two]
bucks.

(C) Special Late General Season. In the counties listed
in this paragraph there is a special late general season for the take of
antlerless and spike-buck deer only.

(i) Open season: 14 consecutive days starting the
first Monday following the third Sunday in January.

(ii) Bag limit: five[four] antlerless or spike-buck
deer in the aggregate, no more than three [two] of which may be spike
bucks.

(4) In Brooks, Dimmit, Duval, Frio, Jim Hogg, Jim Wells,
Kenedy, Kinney (south of U.S. Highway 90), Kleberg, LaSalle, Mav-
erick, McMullen, Medina (south of U.S. Highway 90), Uvalde (south
of U.S. Highway 90), Val Verde (that southeastern portion located both
south of U.S. Highway 90 and east of Spur 239), Webb, Zapata, and
Zavala counties, there is a general open season.

(A) Open season: the first [Second] Saturday in
November through the third Sunday in January.

(B) Bag limit: five deer, no more than three bucks.

(C) Special Late General Season. In the counties listed
in this paragraph there is a special late general season for the take of
antlerless and spike-buck deer only.

(i) Open season: 14 consecutive days starting the
first Monday following the third Sunday in January.

(ii) Bag limit: five antlerless or spike-buck deer in
the aggregate, no more than three of which may be spike bucks.)

(5) No person may take or attempt to take more than one
buck deer per license year from the counties (and/or portions of coun-
ties), in the aggregate, listed within this paragraph, except as provided

in subsection (a) of this section or authorized under the provisions of
§65.26 of this title (relating to Managed Land Deer Permits).

(A) In Archer, Baylor, Bell (west of Interstate 35),
Bosque, Callahan, Clay, Comanche, Coryell, Eastland, Erath,
[Grayson,] Hamilton, Hood, Jack, Lampasas, [McLennan,] Mon-
tague, Palo Pinto, Parker, Shackelford, Somervell, Stephens, Taylor,
Throckmorton, [Williamson (west of Interstate 35),] Wise, and Young
counties, there is a general open season.

(i) Open season: first Saturday in November
through the first Sunday in January.

(ii) Bag limit: three deer, no more than one buck and
no more than two antlerless.

[ (ii i) Special regulation. In Grayson County:]

[ (I) lawful meansarerestricted to lawful archery
equipment and crossbows only; and]

[ (II) antlerless deer shall be taken by MLD per-
mit only, except on the Hagerman National Wildlife Refuge.]

[(B) In Brazoria, Fort Bend, Goliad (south of U.S.
Highway 59), Harris, Jackson (south of U.S. Highway 59), Matagorda,
Victoria(that portion of the county that is south of both U.S. Highway
59 and U.S. Business Highway 59), and Wharton (south of U.S.
Highway 59) counties, there is a general open season.]

[ (i) Open season: first Saturday in November
through the first Sunday in January.]

[ (ii) Bag limit: three deer, no more than one buck
and no more than two antlerless.]

[ (ii i) During the first 23 days of the general season,
antlerless deer may be taken without antlerless deer permits unless
MLD permits have been issued for the tract of land. If MLD permits
have been issued, they must beattached to all antlerlessdeer harvested
on thetract of land. After thefirst 23 days, antlerlessdeer may betaken
only by MLD antlerless permits.]

(B) [(C)] In Armstrong, Borden, Briscoe, Carson, Chil-
dress, Collingsworth, Cottle, Crosby, Dickens, Donley, Fisher, Floyd,
Foard, Garza, Gray, Hall, Hansford, Hardeman, Haskell, Hemphill,
Hutchinson, Jones, Kent, King, Knox, Lipscomb, Motley, Ochiltree,
Randall, Roberts, Scurry, Stonewall, Swisher, Wheeler, Wichita, and
Wilbarger counties, there is a general open season.

(i) Open season: first Saturday in November
through the first Sunday in January.

(ii) Bag limit: three deer, no more than one buck and
no more than two antlerless.

(iii) During the first 16 days of the general season,
antlerless deer may be taken without antlerless deer permits unless
MLD permits have been issued for the tract of land. After the first
16 days, antlerless deer may be taken only by MLD antlerless permits.

[(D) In Cooke, Denton, Hill, Johnson, and Tarrant
counties, there is a general open season.]

[ (i) Open season: first Saturday in November
through the first Sunday in January.]

[ (ii) Bag limit: three deer, no more than one buck
and no more than two antlerless.]

[ (ii i) During the first nine days of the general sea-
son, antlerlessdeer may betaken without antlerlessdeer permitsunless
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MLD permitshavebeen issued for thetract of land. After thefirst nine
days, antlerless deer may be taken only by MLD antlerless permits.]

[(E) In Anderson, Bowie, Brazos, Burleson, Camp,
Cherokee, Delta, Franklin, Freestone, Gregg, Grimes, Henderson,
Hopkins, Houston, Lamar, Leon, Limestone, Madison, Morris,
Navarro, Red River, Robertson, Rusk, Smith, Titus, Upshur, Van
Zandt, and Wood counties, there is a general open season.]

[ (i) Open season: first Saturday in November
through the first Sunday in January.]

[ (ii) Bag limit: three deer, no more than one buck
and no more than two antlerless.]

[ (ii i) Antlerless deer may be taken only by MLD
antlerless permits or LAMPS permits.]

(C) [(F)] In Dallam, Hartley, Moore, Oldham, Potter,
and Sherman Counties, there is a general open season.

(i) Open season: Saturday before Thanksgiving for
16 consecutive days.

(ii) Bag limit: three deer, no more than one buck and
no more than two antlerless.

(iii) Antlerless deer may be taken only by MLD
antlerless permits.

[(G) In Cass, Harrison, Marion, Nacogdoches, Panola,
Sabine, San Augustine and Shelby Counties, there is a general open
season.]

[ (i) Open season: first Saturday in November
through the first Sunday in January.]

[ (ii) Bag limit: three deer, no more than one buck
and no more than two antlerless.]

[ (ii i) From Thanksgiving Day through the Sunday
immediately following Thanksgiving Day, antlerlessdeer may betaken
without antlerless deer permits unless MLD or LAMPS permits have
been issued for thetract of land. If MLD or LAMPSpermitshavebeen
issued, they must be attached to all antlerless deer harvested on the
tract of land. From thefirst Saturday in November through the day be-
fore Thanksgiving Day, and from the Monday immediately following
Thanksgiving Day through the first Sunday in January, antlerless deer
may be taken only by MLD antlerless deer permits or LAMPS per-
mits. On National Forest, Corps of Engineers, Sabine River Authority
and Trinity River Authority lands, antlerless deer may be taken only
by MLD antlerless permits. On the Bannister and Moore Plantation
Wildlife Management Areas, antlerless deer may be taken by Wildlife
Management Area antlerless permit only.]

[(H) In Austin, Bastrop, Bell (east of Interstate 35),
Caldwell, Colorado, Comal (east of Interstate 35), Crane, DeWitt,
Ector, Ellis, Falls, Fannin, Fayette, Goliad (north of U.S. Highway
59), Gonzales, Guadalupe, Hays (east of Interstate 35), Hunt, Jackson
(north of U.S. Highway 59), Karnes, Kaufman, Lavaca, Lee, Loving,
Midland, Milam, Rains, Travis (east of Interstate 35), Upton (that
portion located north of U.S. Highway 67; and that area located both
south of U.S. Highway 67 and west of state highway 349), Victoria
(that portion of the county that is north of both U.S. Highway 59 and
U.S. Business Highway 59), Waller, Ward, Washington, Wharton
(north of U.S. Highway 59), Williamson (east of Interstate 35), and
Wilson counties, there is a general open season.]

[ (i) Open season: first Saturday in November
through the first Sunday in January.]

[ (ii) Bag limit: three deer, no more than one buck
and no more than two antlerless.]

[ (ii i) Antlerless deer may be taken only by MLD
antlerless permits.]

(6) No person may take or attempt to take more than one
buck deer per license year from the counties( and/or portions of coun-
ties), in the aggregate, listed within this paragraph, except as provided
in subsection (a) of this section or authorized under the provisions of
§65.26 of this title (relating to Managed Land Deer Permits).

(A) In Grayson, McLennan, and Williamson (west of
IH 35) counties, there is a general open season.

(i) Open season: first Saturday in November
through the first Sunday in January.

(ii) Bag limit: threedeer, no morethan onebuck and
no more than two antlerless.

(iii) Special regulation. In Grayson County:

(I) lawful means are restricted to lawful archery
equipment and crossbows only; and

(II) antlerlessdeer shall betaken by MLD permit
only, except on the Hagerman National Wildlife Refuge.

(B) In Brazoria, Fort Bend, Goliad (south of U.S. High-
way 59), Harris, Jackson (south of U.S. Highway 59), Matagorda, Vic-
toria (that portion of the county that is south of U.S. Highway 59, and
Wharton (south of U.S. Highway 59) counties, there is a general open
season.

(i) Open season: first Saturday in November
through the first Sunday in January.

(ii) Bag limit: threedeer, no morethan onebuck and
no more than two antlerless.

(iii) During the first 23 days of the general season,
antlerless deer may be taken without antlerless deer permits unless
MLD permits have been issued for the tract of land. If MLD permits
have been issued, they must be attached to all antlerless deer harvested
on thetract of land. After thefirst 23 days, antlerlessdeer may betaken
only by MLD antlerless permits.

(C) In Cooke, Denton, Hill, Johnson, and Tarrant coun-
ties, there is a general open season.

(i) Open season: first Saturday in November
through the first Sunday in January.

(ii) Bag limit: threedeer, no morethan onebuck and
no more than two antlerless.

(iii) During the first nine days of the general sea-
son, antlerlessdeer may betaken without antlerlessdeer permitsunless
MLD permitshave been issued for thetract of land. After the first nine
days, antlerless deer may be taken only by MLD antlerless permits.

(D) In Anderson, Bowie, Brazos, Burleson, Camp,
Cherokee, Delta, Fannin, Franklin, Freestone, Gregg, Grimes, Hen-
derson, Hopkins, Houston, Hunt, Lamar, Leon, Limestone, Madison,
Morris, Navarro, Rains, Red River, Robertson, Rusk, Smith, Titus,
Upshur, Van Zandt, and Wood counties, there is ageneral open season.

(i) Open season: first Saturday in November
through the first Sunday in January.

(ii) Bag limit: threedeer, no morethan onebuck and
no more than two antlerless.
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(iii) Antlerless deer may be taken only by MLD
antlerless permits or LAMPS permits.

(E) In Cass, Harrison, Marion, Nacogdoches, Panola,
Sabine, San Augustine and Shelby Counties, there is a general open
season.

(i) Open season: first Saturday in November
through the first Sunday in January.

(ii) Bag limit: threedeer, no morethan onebuck and
no more than two antlerless.

(iii) From Thanksgiving Day through the Sunday
immediately following Thanksgiving Day, antlerless deer may be
taken without antlerless deer permits unless MLD or LAMPS permits
have been issued for thetract of land, except on National Forest, Corps
of Engineers, Sabine River Authority, and Trinity River Authority
lands. If MLD or LAMPS permits have been issued, they must be
attached to all antlerless deer harvested on the tract of land. From
the first Saturday in November through the day before Thanksgiving
Day, and from the Monday immediately following Thanksgiving Day
through the first Sunday in January, antlerless deer may be taken only
by MLD antlerless deer permits or LAMPS permits.

(F) InAustin, Bastrop, Bell (east of Interstate35), Cald-
well, Colorado, Comal (east of Interstate 35), Crane, DeWitt, Ector,
Ellis, Falls, Fayette, Goliad (north of U.S. Highway 59), Gonzales,
Guadalupe, Hays (east of Interstate 35), Jackson (north of U.S. High-
way 59), Karnes, Kaufman, Lavaca, Lee, Loving, Midland, Milam,
Travis (east of Interstate 35), Upton (that portion located north of U.S.
Highway 67; and that area located both south of U.S. Highway 67 and
west of state highway 349), Victoria (that portion of the county that is
north of U.S. Highway 59, Waller, Ward, Washington, Wharton (north
of U.S. Highway 59), Williamson (east of Interstate 35), and Wilson
counties, there is a general open season.

(i) Open season: first Saturday in November
through the first Sunday in January.

(ii) Bag limit: threedeer, no morethan onebuck and
no more than two antlerless.

(iii) Antlerless deer may be taken only by MLD
antlerless permits.

(7) [(6)] In Angelina, Chambers, Hardin, Jasper, Jeffer-
son, Liberty, Montgomery, Newton, Orange, Polk, San Jacinto, Trinity,
Tyler, and Walker counties, there is a general open season.

(A) Open season: first Saturday in November through
the first Sunday in January.

(B) Bag limit: four deer, no more than two bucks and
no more than two antlerless.

(C) From opening day through the Sunday immediately
following Thanksgiving , antlerless deer may be taken without antler-
less deer permits unless MLD or LAMPS permits have been issued
for the tract of land,except on National Forest, Corps of Engineers,
Sabine River Authority, and Trinity River Authority lands. If MLD or
LAMPS permits have been issued, they must be attached to all antler-
less deer harvested on the tract of land. From the Monday following
Thanksgiving, antlerless deer may be taken only by MLD antlerless
permits or LAMPS permits. On tracts of land for which LAMPS per-
mits have been issued, no LAMPS permit is required for the harvest of
antlerless deer during the archery-only or muzzleloader-only open sea-
son. [On Corpsof Engineers, SabineRiver Authority and Trinity River
Authority lands, antlerless deer may be taken only by MLD antlerless

permits. On the Sam Houston, Alabama Creek, and Moore Planta-
tion WildlifeManagement Areas, antlerlessdeer may only betaken by
Wildlife Management Area antlerless permit only].

(8) [(7)] In Andrews, Bailey, Castro, Cochran, Collin, Dal-
las, Dawson, Deaf Smith, El Paso, Gaines, Galveston, Hale, Hockley,
Hudspeth, Lamb, Lubbock, Lynn, Martin, Parmer, Rockwall, Terry,
Winkler, and Yoakum counties, there is no general open season.

(9) [(8)] Archery-only open seasons. In all counties where
there is a general open season for white-tailed deer, there is an archery-
only open season during which either sex of white-tailed deer may be
taken as provided for in §65.11(2) and (3) of this title (relating to Means
and Methods).

(A) Open season: the Saturday closest to September 30
for 30 consecutive days.

(B) Bag limit: the bag limit in any given county is as
provided for that county during the general open season.

(10) [(9)] Muzzleloader-only open seasons, and bag and
possession limits shall be as follows.

(A) In Brewster, [Brown, Coke, Coleman, Concho,]
Culberson, [Glasscock,] Howard, Irion, Jeff Davis, [Mills, Mitchell,
Nolan,]Pecos, Presidio, [Reagan,] Reeves, [Runnels, Sterling,] Terrell,
[Tom Green,] and Upton (that portion located both south of U.S.
Highway 67 and east of state highway 349) counties, there is an open
season during which only antlerless and spike-buck deer may be taken
only with a muzzleloader.

(i) Open Season: from the first Saturday following
the closing of the general open season for nine consecutive days.

(ii) Bag limit: four antlerless or spike-buck deer in
the aggregate, no more than two spike bucks.

(B) In Angelina, Chambers, Hardin, Jasper, Jefferson,
Liberty, Montgomery, Newton, Orange, Polk, and Tyler counties, there
is an open season during which only antlerless and spike-buck deer may
be taken only with a muzzleloader.

(i) Open Season: from the first Saturday following
the closing of the general open season for nine consecutive days.

(ii) Bag limit: four antlerless or spike-buck deer in
the aggregate, no more than two spike bucks and no more than two
antlerless.

(11) [(10)]Special Youth-Only Seasons. Except on prop-
erties for which Level II or Level III MLD permits have been issued,
there shall be special youth-only general hunting seasons in all coun-
ties where there is a general open season for white-tailed deer only.

(A) early open season: each Saturday and Sunday be-
tween the Saturday closest to September 30 and the first Saturday in
November.

(i) Bag limits, provisions for the take of antlerless
deer, and special requirements in the individual counties listed in para-
graphs (1)-(7) of this subsection shall be as specified for the first two
days of the general open season in those counties, except as provided
in item (ii) of this subparagraph.

(ii) Provisions for the take of antlerless deer in the
individual countieslisted in paragraph (6)(E) of thissubsection shall be
asspecified in those counties for the period of timefrom Thanksgiving
Day through the Sunday immediately following Thanksgiving Day.

(B) late antlerless-only open season: the first three
weekends (Saturday and Sunday) following the second Sunday in
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January, during which only antlerless deer may be taken. In any given
county, the bag limit shall be as specified for antlerless deer in that
county by paragraphs (1)-(6) of this subsection.

(C) Only licensed hunters 16 years of age or younger
may hunt deer by means of firearms during the seasons established by
subparagraph (A) of this paragraph; all other deer hunting shall be by
means of lawful archery equipment and crossbows only.

(D) Licensed hunters 16 years of age or younger may
hunt deer by means of firearms during the seasons established by sub-
paragraph (B) of this paragraph; all other deer hunting shall be by
means of muzzleloader only.

(E) The stamp requirements of Parks and Wildlife
Code, Chapter 43, Subchapters I and Q, do not apply during the
seasons established by this paragraph. [Season. There shall be a
special youth-only general hunting season in all counties where there
is a general open season.]

[(A) open season: the Saturday and Sunday immedi-
ately preceding the first Saturday in November.]

[(B) bag limits, provisions for the take of antlerless
deer, and special requirements:]

[ (i) as specified for the first two days of the general
season in the individual counties in paragraphs (1)-(6) of this subsec-
tion, except as provided in item (ii) of this subparagraph; and]

[ (ii) in thecounties listed in paragraph (5)(G) of this
subsection, as specified for the period of time from Thanksgiving Day
through the Sunday immediately following Thanksgiving Day.]

[(C) Only licensed hunters 16 years of age or younger
may hunt during the season established by this subsection.]

[(11) Bonus tag.]

[(A) A person in possession of a valid bonus deer tag
may takeonebuck or antlerlesswhite-tailed deer during an open white-
tailed deer season in any county, irrespective of the county bag limit,
provided that person also possesses one of the following:]

[ (i) an appropriate, valid MLD permit (buck or
antlerless);]

[ (ii) a valid LAMPS permit (antlerless only); or]

[ (ii i) an appropriate, valid Special Permit (buck or
antlerless) issued by thedepartment for apublic hunt, in which casethe
bonus tag is valid only on the wildlife management area or state park
specified by the permit and only during the date and time specified on
the permit.]

[(B) No person may:]

[ (i) purchase more than five bonus tags per license
year;]

[ (ii) use a bonus tag on more than one animal; or]

[ (ii i) buy, sell, or otherwiseexchangeabonustagfor
remuneration or considerationsof any kind; however, a bonustag may
be given to another person.]

[(C) A person who killsadeer shall immediately attach
a properly executed bonus tag to the deer.]

(c) Mule deer. The open seasons and annual bag limits for
mule deer shall be as follows.

(1) In Armstrong, Borden, Briscoe, Carson, Childress,
Coke, Collingsworth, Cottle, Crosby, Dallam, Deaf Smith, Dickens,

Donley, Fisher, Floyd, Foard, Garza, Gray, Hall, Hardeman, Hartley,
Hemphill, Hutchinson, Kent, King, Lipscomb, Moore, Motley,
Ochiltree, Oldham, Potter, Randall, Roberts, Scurry, Stonewall, and
Swisher counties, there is a general open season.

(A) Open season: Saturday before Thanksgiving for 16
consecutive days.

(B) Bag limit: two deer, no more than one buck.

(C) Antlerless deer may be taken only by Antlerless
Mule Deer or MLD Permits.

(2) In Brewster, Crane, Crockett, Culberson, Ector, El
Paso, Hudspeth, Jeff Davis, Loving, Midland, Pecos, Presidio, Reagan,
Reeves, Terrell, Upton, Val Verde, Ward, and Winkler counties, there
is a general open season.

(A) Open season: last Saturday in November for 16
consecutive days.

(B) Bag limit: two deer, no more than one buck.

(C) Antlerless deer may be taken only by Antlerless
Mule Deer or MLD Permits.

(3) In Andrews (west of U.S. Highway 385), Bailey,
Cochran, Hockley, Lamb, Terry, and Yoakum counties, there is a
general open season.

(A) Open season: Saturday before Thanksgiving for
nine consecutive days.

(B) Bag limit: two deer, no more than one buck.

(C) Antlerless deer may be taken only by Antlerless
Mule Deer or MLD Permits.

(4) In all other counties, there is no general open season for
mule deer.

(5) Archery-only open seasons and bag and possession lim-
its shall be as follows. During an archery-only open season, deer may
be taken only as provided for in §65.11(2) and (3) of this title (relating
to Means and Methods).

(A) In Armstrong, Borden, Briscoe, Carson, Childress,
Coke, Collingsworth, Cottle, Crane, Crockett, Crosby, Culberson,
Dallam, Deaf Smith, Dickens, Donley, Ector, El Paso, Fisher, Floyd,
Foard, Garza, Gray, Hall, Hardeman, Hartley, Hemphill, Hudspeth,
Hutchinson, Jeff Davis, Kent, King, Lipscomb, Loving, Midland,
Moore, Motley, Ochiltree, Oldham, Potter, Presidio, Randall, Reagan,
Reeves, Roberts, Scurry, Stonewall, Swisher, Upton, Val Verde, Ward,
and Winkler counties, there is an open season.

(i) Open season: from the Saturday closest to
September 30 for 30 consecutive days.

(ii) Bag limit: one buck deer.

(B) In Brewster, Pecos, and Terrell counties, there is an
open season.

(i) Open season: from the Saturday closest to
September 30 for 30 consecutive days.

(ii) Bag limit: two deer, no more than one buck.

(C) In all other counties, there is no archery-only open
season for mule deer.

§65.44. Javelina: Open Seasons and Annual Bag Limits.
(a) In Andrews, Archer, Baylor, Blanco, Caldwell, Calhoun,

Coke, Comal, Concho, Crane, DeWitt, Ector, Foard, Gillespie,
Glasscock, Goliad, Gonzales, Guadalupe, Hays, Howard, Irion, Knox,
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Llano, Loving, McCulloch, Martin, Mason, Midland, Mitchell, Nolan,
Reagan, Refugio, Runnels, San Saba, Sterling, Taylor, Tom Green,
Upton, Victoria, Ward, Wichita, Wilbarger, and Winkler counties,
there is a general open season.

(1) Open season: October 1 through the last Sunday in Feb-
ruary.

(2) Bag limit: Two javelina.

(3) Possession limit: two javelina.

(b) In Aransas, Atascosa, Bandera, Bee, Bexar, Brewster,
Brooks, Cameron, Crockett, Culberson, Dimmit, Duval, Edwards,
El Paso, Frio, Hidalgo, Hudspeth, Jeff Davis, Jim Hogg, Jim Wells,
Karnes, Kendall, Kenedy, Kerr, Kimble, Kinney, Kleberg, LaSalle,
Live Oak, McMullen, Maverick, Medina, Menard, Nueces, Pecos,
Presidio, Real, Reeves, San Patricio, Schleicher, Starr, Sutton, Terrell,
Uvalde, Val Verde, Webb, Willacy, Wilson, Zapata, and Zavala
counties, there is an open season from September 1 through August
31.

(1) Bag limit: two javelina.

(2) Possession limit: two javelina.

(c) In all other counties, there is no open season for javelina.

§65.62. Quail: Open Seasons, Bag, and Possession Limits.

(a) In all counties there is an open season for quail beginning
the Saturday immediately prior to thefirst Saturday in November [near-
est November 1] through the last Sunday in February.

(b) Daily bag limit: 15 quail.

(c) Possession limit: 45 quail.

(d) There is no open season on Mearns’ quail (commonly
called fool’s quail).

(e) In all counties where there is a general open season for
quail, there shall be a special youth-only general hunting season the
Saturday and Sunday immediately preceding the first Saturday in
November. During the season established by this subsection:

(1) only licensed hunters 16 years of age or younger may
hunt; and

(2) the daily bag limit and possession limits shall be as pro-
vided in subsections (b) and (c) of this section.

§65.64. Turkey.

(a) The annual bag limit for Rio Grande and Eastern turkey, in
the aggregate, is four.

(b) Rio Grande Turkey. The open seasons and bag limits for
Rio Grande turkey shall be as follows.

(1) Fall seasons and bag limits:

(A) In Archer, Bandera, Bell, Bexar, Blanco, Bosque,
Burnet, Clay, Comal, Comanche, Cooke, Coryell, Erath, Gillespie, Go-
liad, Gonzales, Hamilton, Hays, Hood, Jack, Karnes, Kendall, Kerr,
Lampasas, Llano, McLennan, Medina (only north of U.S. Highway
90), Montague, Palo Pinto, Parker, Real, Somervell, Stephens, Travis,
Wichita, Williamson, Wilson, Wise, and Young counties, there is a fall
general open season.

(i) Open season: first Saturday in November
through the first Sunday in January.

(ii) Bag limit: four turkeys, gobblers or bearded
hens.

(B) In Aransas, Atascosa, Bee, Calhoun, Dimmit, Du-
val, Frio, Hidalgo, Jim Hogg, Jim Wells, LaSalle, Live Oak, Maverick,
McMullen, Medina (south of U.S. Highway 90), Nueces, Refugio, San
Patricio, Starr, Webb, and Zavala counties, there is a fall general open
season.

(i) Open season: first [second] Saturday in Novem-
ber through the third Sunday in January.

(ii) Bag limit: four turkeys, gobblers or bearded
hens.

(C) In Kinney (south of U.S. Highway 90) and Uvalde
(south of U.S. Highway 90), and Val Verde (in that southeastern portion
located both south of U.S. Highway 90 and east of Spur 239) counties,
there is a fall general open season.

(i) Open season: first [second] Saturday in Novem-
ber through the third Sunday in January.

(ii) Bag limit: four turkeys, either sex.

(D) In Brooks, Kenedy and Kleberg counties, there is a
fall general open season.

(i) Open season: first [second] Saturday in Novem-
ber through the last Sunday in February.

(ii) Bag limit: four turkeys, either sex.

(E) In Armstrong, Baylor, Borden, Briscoe, Brown,
Callahan, Carson, Childress, Coke, Coleman, Collingsworth, Concho,
Cottle, Crane, Crockett, Crosby, Dawson, Dickens, Donley, Eastland,
Ector, Edwards, Fisher, Floyd, Foard, Garza, Glasscock, Gray,
Hall, Hardeman, Hartley, Haskell, Hemphill, Howard, Hutchinson,
Irion, Jones, Kent, Kimble, King, Kinney (north of U.S. Highway
90), Knox, Lipscomb, Lynn, Martin, Mason, McCulloch, Menard,
Midland, Mills, Mitchell, Moore, Motley, Nolan, Ochiltree, Oldham,
Pecos, Potter, Randall, Reagan, Roberts, Runnels, Sutton, San Saba,
Schleicher, Scurry, Shackelford, Sterling, Stonewall, Swisher, Taylor,
Terrell, Throckmorton, Tom Green, Upton, Uvalde (north of U.S.
Highway 90), Ward, Wheeler, Wilbarger, and Val Verde (that portion
located north of U.S. Highway 90; and that portion located both south
of U.S. 90 and west of Spur 239) counties, there is a fall general open
season.

(i) Open season: first Saturday in November
through the first Sunday in January.

(ii) Bag limit: four turkeys, either sex.

(F) In Willacy County, there is a fall general open sea-
son for turkeys.

(i) Open season: the first [second] Saturday in
November through the third Sunday in January.

(ii) Bag limit: four turkeys, either sex.

(2) Archery-only season and bag limits. In all counties
where there is a general fall season for turkey there is an open season
during which turkey may be taken only as provided for in §65.11(2)
and (3) of this title (relating to Means and Methods).

(A) Open season: from the Saturday closest to Septem-
ber 30 for 30 consecutive days.

(B) Bag limit: in any given county, the annual bag limit
is as provided by this section for the fall general season in that county.

(3) Spring season and bag limits.

(A) In Archer, Armstrong, Bandera, Baylor, Bell,
Blanco, Borden, Bosque, Brewster, Briscoe, Brown, Burnet, Callahan,
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Carson, Childress, Clay, Coke, Coleman, Collingsworth, Comal,
Comanche, Concho, Cooke, Coryell, Cottle, Crane, Crockett, Crosby,
Dawson, Denton, Dickens, Donley, Eastland, Ector, Edwards, Ellis,
Erath, Fisher, Floyd, Foard, Garza, Gillespie, Glasscock, Gray, Hall,
Hamilton, Hardeman, Hartley, Haskell, Hays, Hemphill, Hill, Hood,
Howard, Hutchinson, Irion, Jack, Jeff Davis, Johnson, Jones, Kendall,
Kent, Kerr, Kimble, King, Knox, Lampasas, Lipscomb, Llano, Lynn,
Martin, Mason, McCulloch, McLennan, Menard, Midland, Mills,
Mitchell, Montague, Moore, Motley, Nolan, Ochiltree, Oldham,
Palo Pinto, Parker, Pecos, Potter, Randall, Reagan, Real, Roberts,
Runnels, San Saba, Schleicher, Scurry, Shackelford, Somervell,
Stephens, Sterling, Stonewall, Sutton, Swisher, Tarrant, Taylor,
Terrell, Throckmorton, Tom Green, Travis, Upton, Val Verde, Ward,
Wheeler, Wichita, Wilbarger, Williamson, Wise, and Young counties,
there is a spring general open season.

(i) Open season: first Saturday in April for 37 con-
secutive days.

(ii) Bag limit: four turkeys, gobblers only.

(B) In Bastrop, Caldwell, Colorado, De Witt, Fayette,
Guadalupe, Jackson, Lavaca, Lee, Milam, and Victoria counties, there
is a spring general open season.

(i) Open season: first Saturday in April for 37 con-
secutive days.

(ii) Bag limit: one turkey, gobblers only.

(C) In Aransas, Atascosa, Bee, Bexar, Brooks, Cal-
houn, Dimmit, Duval, Frio, Goliad, Gonzales, Hidalgo, Jim Hogg,
Jim Wells, Karnes, Kenedy, Kinney, Kleberg, LaSalle, Live Oak,
Maverick, McMullen, Medina, Nueces, Refugio, San Patricio, Starr,
Uvalde, Webb, Willacy, Wilson, and Zavala counties, there is a spring
general open season.

(i) Open season: last Saturday in March for 37 con-
secutive days.

(ii) Bag limit: four turkeys, gobblers only.

(4) Special Youth-Only Season.

(A) There shall be a special youth-only general hunting
season in all counties where there is a general open season.

(i) open seasons [season]: each [the] Saturday and
Sunday in October, and each weekend (Saturday and Sunday) follow-
ing thesecond Sunday inJanuary for threeweekends[immediately pre-
ceding the first Saturday in November].

(ii) bag limit: as specified for individual counties in
paragraph (1) of this subsection.

(B) Only licensed hunters 16 years of age or younger
may hunt during the season established by this subsection.

(c) Eastern turkey. The open seasons and bag limits for Eastern
turkey shall be as follows. In Angelina, Bowie, Camp, Cass, Cherokee,
Delta, Fannin, Franklin, Grayson, Gregg, Harrison, Hopkins, Houston,
Hunt, Jasper, Lamar, Marion, Montgomery (north of State Hwy. 105),
Morris, Nacogdoches, Newton, Panola, Polk, Rains, Red River, Rusk,
Sabine, San Augustine, San Jacinto, Shelby, Smith, Titus, Trinity, Tyler
(north of U.S. Hwy. 190), Upshur, [and] Walker, and Wood counties,
there is a spring season during which both Rio Grande and Eastern
turkey may be lawfully hunted.

(1) Open season: the Monday nearest April 14 for 14 con-
secutive days.

(2) Bag limit (both species combined): one turkey, gobbler
only.

(3) In the counties listed in this subsection:

(A) it is unlawful to hunt turkey by any means other than
a shotgun, lawful archery equipment, or crossbows;

(B) it is unlawful for any person to take or attempt to
take turkeys by the aid of baiting, or on or over a baited area; and

(C) all turkeys harvested during the open season must
be registered at designated check stations within 24 hours of the time of
kill. Harvested turkeys may be field dressed but must otherwise remain
intact.

(d) In all counties not listed in subsections (b) or (c) of this
section, the season is closed for hunting turkey.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 12,

2001.

TRD-200100887
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Earliest possible date of adoption: March 25, 2001
For further information, please call: (512) 389-4775

♦ ♦ ♦
DIVISION 3. SEASONS AND BAG
LIMITS--FISHING PROVISIONS
31 TAC §65.72, §65.78

The amendment is proposed under Parks and Wildlife Code,
Chapter 61, Uniform Wildlife Regulatory Act (Wildlife Conserva-
tion Act of 1983), which provides the Commission with authority
to establish wildlife resource regulations for this state.

The proposed amendment affects Parks and Wildlife Code,
Chapter 61.

§65.72. Fish.

(a) General rules.

(1) There are no public waters closed to the taking and re-
taining of fish, except as provided in this subchapter.

(2) Game fish may be taken only by pole and line, except
as provided in this subchapter.

(3) It is unlawful:

(A) to take or attempt to take, or possess fish within a
protected length limit, in greater numbers, by other means, or at any
time or place, other than as permitted under this subchapter;

(B) while fishing on or in public waters to have in pos-
session fish in excess of the daily bag limit or fish within a protected
length limit as established for those waters;

(C) to use game fish or any part thereof as bait;

(D) to possess a finfish of any species, except broadbill
swordfish, shark or king mackerel, taken from public water that has the
head or tail removed until such person finally lands the catch on the
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mainland, a peninsula, or barrier island not including jetties or piers
and does not transport the catch by boat;

(E) to use airboats or jet-driven devices to pursue and
harass or harry fish; or

(F) to release into the public waters of this state a fish
with a device or substance implanted or attached that is designed, con-
structed or adapted to produce an audible, visual, or electronic signal
used to monitor, track, follow, or in any manner aid in the location of
the released fish.

(4) Finfish tags: Prohibited Acts.

(A) No person may purchase or use more finfish (red
drum or tarpon) tags during a license year than the number and type
authorized by the commission, excluding duplicate tags issued under
Parks and Wildlife Code, §46.006.

(B) It is unlawful to:

(i) use the same finfish tag for the purpose of tagging
more than one finfish;

(ii) use a finfish tag in the name of another person;

(iii) use a tag on a finfish for which another tag is
specifically required;

(iv) catch and retain a finfish required to be tagged
and fail to immediately attach and secure a tag, with the day and month
of catch cut out, to the finfish at the narrowest part of the finfish tail,
just ahead of the tail fin;

(v) have in possession both a Red Drum Tag and a
Duplicate Red Drum Tag issued to the same license or salt water stamp
holder;

(vi) have in possession both a Red Drum Tag or a
Duplicate Red Drum Tag and a Bonus Red Drum Tag issued to the
same license or salt water stamp holder;

(vii) have in possession both an Exempt Red Drum
Tag and a Duplicate Exempt Red Drum Tag issued to the same license
holder; or

(viii) have in possession both an Exempt Red Drum
Tag or a Duplicate Exempt Red Drum Tag and a Bonus Red Drum Tag
issued to the same holder.

(5) Commercial fishing seasons.

(A) The commercial seasons for finfish species listed in
this paragraph and caught in Texas waters shall run concurrently with
commercial seasons established for the same species caught in federal
waters of the Exclusive Economic Zone (EEZ).

(B) The commercial fishing season in the EEZ will be
set by the National Marine Fisheries Service for:

(i) red snapper under guidelines established by the
Fishery Management Plan for Reef Fish Resources for the Gulf of Mex-
ico;

(ii) king mackerel under guidelines established by
the Fishery Management Plan for Coastal Migratory Pelagic Resources
of the Gulf of Mexico and South Atlantic; and

(iii) sharks (all species, their hybrids and sub-
species) under guidelines established by the Fishery Management Plan
for Highly Migratory Species).

(C) When federal and/or state waters are closed, it will
be unlawful to:

(i) purchase, barter, trade or sell finfish species listed
in this paragraph landed in this state;

(ii) transfer at sea finfish species listed in this para-
graph caught or possessed in the waters of this state; and

(iii) possess finfish species listed in this paragraph
in excess of the current recreational bag or possession limit in or on the
waters of this state.

(6) In Brewster, Crane, Crockett, Culberson, Ector, El
Paso, Jeff Davis, Hudspeth, Loving, Pecos, Presidio, Reeves, Terrell,
Upton, Val Verde, Ward, and Winkler counties, the only fishes that
may be used or possessed for bait while fishing are common carp,
fathead minnows, gizzard and threadfin shad, sunfish (Lepomis),
goldfish, golden shiners, Mexican tetra, Rio Grande cichlid, and
silversides (Atherinidae family).

(b) Bag, possession, and length limits.

(1) The possession limit does not apply to fish in the pos-
session of or stored by a person who has an invoice or sales ticket show-
ing the name and address of the seller, number of fish by species, date
of the sale, and other information required on a sales ticket or invoice.

(2) There are no bag, possession, or length limits on game
or non-game fish, except as provided in these rules.

(A) Possession limits are twice the daily bag limit on
game and non-game fish except as provided in these rules.

(B) Statewide daily bag and length limits shall be as fol-
lows:
Figure 1: 31 TAC §65.72(b)(2)(B)

(C) Exceptions to statewide daily bag, possession, and
length limits shall be as follows:

(i) The following is a figure:
Figure 2: 31 TAC §65.72(b)(2)(C)(i)

(ii) Bag and possession limits for black drum and
sheepshead do not apply to the holder of a valid Commercial Finfish
Fisherman’s License.

(c) Devices, means and methods.

(1) In fresh water only, it is unlawful to fish with more than
100 hooks on all devices combined.

(2) In community fishing lakes and in sections of rivers ly-
ing totally within the boundaries of state parks, game and non-game
fish may be taken by pole and line only.

(3) It is unlawful to take, attempt to take, or possess fish
caught in public waters of this state by any device, means, or method
other than as authorized in this subsection.

(4) In salt water only, it is unlawful to fish with any device
that is marked with a buoy made of a plastic bottle(s) of any color or
size.

(5) Device restrictions.

(A) Cast net. It is unlawful to use a cast net exceeding
14 feet in diameter.

(i) Only non-game fish may be taken with a cast net.

(ii) In salt water, non-game fish may be taken for bait
purposes only.

(B) Dip net.

(i) It is unlawful to use a dip net except:
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(I) to aid in the landing of fish caught on other
legal devices; and

(II) to take non-game fish.

(ii) In salt water, non-game fish may be taken for bait
purposes only.

(C) Gaff.

(i) It is unlawful to use a gaff except to aid in landing
fish caught by other legal devices, means or methods.

(ii) Fish landed with a gaff may not be below the
minimum, above the maximum, or within a protected length limit.

(D) Gig. Only non-game fish may be taken with a gig.

(E) Jugline. For use in fresh water only. Non-game fish,
channel catfish, blue catfish and flathead catfish may be taken with a
jugline. It is unlawful to use a jugline:

(i) with invalid gear tags. Gear tags must be attached
within six inches of the free-floating device, are valid for 30 days after
the date set out, and must include the number of the permit to sell non-
game fish taken from freshwater, if applicable;

(ii) for commercial purposes that is not marked with
an orange free-floating device;

(iii) for non-commercial purposes that is not marked
with a white free-floating device;

(iv) in Lake Bastrop in Bastrop County, Bellwood
Lake in Smith County, Lake Bryan in Brazos County, Boerne City Park
Lake in Kendall County, LakesCoffee Mill and Davy Crockett in Fan-
nin County, Dixieland Reservoir in Cameron County, Gibbons Creek
Reservoir in Grimes County, and Tankersley Reservoir in Titus County.

(F) Lawful archery equipment. Only non-game fish
may be taken with lawful archery equipment or crossbow.

(G) Minnow trap. For use in fresh water only.

(i) Only non-game fish may be taken with a minnow
trap.

(ii) It is unlawful to use a minnow trap that exceeds
24 inches in length or with a throat larger than one by three inches.

(H) Perch traps. For use in salt water only.

(i) Perch traps may be used only for taking
non-game fish.

(ii) Perch traps may not exceed 18 cubic feet.

(iii) Perch traps must be marked with floating visible
orange buoy not less than six inches in height and six inches in width.
The buoy must have a gear tag attached. Gear tags are valid for 30 days
after date set out.

(I) Pole and line.

(i) Game and non-game fish may be taken by pole
and line. It is unlawful to take or attempt to take fish with one or more
hooks attached to a line or artificial lure used in a manner to foul-hook
a fish (snagging or jerking). A fish is foul-hooked when caught by a
hook in an area other than the fish’s mouth.

(ii) Game and nongame fish may be taken by pole
and line. It is unlawful to take fish with a hand-operated device held un-
derwater except that a spear gun and spear may be used to take nongame
fish.

(iii) Game and non-game fish may be taken by pole
and line, except that in the Guadalupe River in Comal County from
the second bridge crossing on River Road upstream to the easternmost
bridge crossing on F.M. Road 306, rainbow and brown trout may not
be retained when taken by any method except artificial lures. Artificial
lures cannot contain or have attached either whole or portions, living
or dead, of organisms such as fish, crayfish, insects (grubs, larvae, or
adults), or worms, or any other animal or vegetable material, or syn-
thetic scented materials. This does not prohibit the use of artificial
lures that contain components of hair or feathers. It is an offense to
possess rainbow and brown trout while fishing with any other device
in that part of the Guadalupe River defined in this paragraph.

(J) Purse seine (net).

(i) Purse seines may be used only for taking men-
haden, only from that portion of the Gulf of Mexico within the jurisdic-
tion of this state extending from one-half mile offshore to nine nautical
miles offshore, and only during the period of time beginning the third
Monday in April through the first day in November each year.

(ii) Purse seines used for taking menhaden may not
be used within one mile of any jetty or pass.

(iii) The purse seine, not including the bag, shall not
be less than three-fourths inch square mesh.

(K) Sail line. For use in salt water only.

(i) Non-game fish, red drum, spotted seatrout, and
sharks may be taken with a sail line.

(ii) Line length shall not exceed 1,800 feet from the
reel to the sail.

(iii) The sail and most shoreward float must be a
highly visible orange or red color. All other floats must be yellow.

(iv) No float on the line may be more than 200 feet
from the sail.

(v) A weight of not less than one ounce shall be at-
tached to the line not less than four feet or more than six feet shoreward
of the last shoreward float.

(vi) Reflectors of not less than two square inches
shall be affixed to the sail and floats and shall be visible from all direc-
tions for sail lines operated from 30 minutes after sunset to 30 minutes
before sunrise.

(vii) There is no hook spacing requirement for sail
lines.

(viii) No more than one sail line may be used per
fisherman.

(ix) Sail lines may not be used by the holder of a
commercial fishing license.

(x) Sail lines must be attended at all times the line is
fishing.

(xi) Sail lines may not have more than 30 hooks and
no hook may be placed more than 200 feet from the sail.

(L) Seine.

(i) Only non-game fish may be taken with a seine.

(ii) It is unlawful to use a seine:

(I) which is not manually operated.

(II) with mesh exceeding 1/2-inch square.
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(III) that exceeds 20 feet in length.

(iii) In salt water, non-game fish may be taken by
seine for bait purposes only.

(M) Shad trawl. For use in fresh water only.

(i) Only non-game fish may be taken with a shad
trawl.

(ii) It is unlawful to use a shad trawl longer than six
feet or with a mouth larger than 36 inches in diameter.

(iii) A shad trawl may be equipped with a funnel or
throat and must be towed by boat or by hand.

(N) Spear. Only non-game fish may be taken with a
spear.

(O) Spear gun. Only non-game fish may be taken with
spear gun.

(P) Throwline. For use in fresh water only.

(i) Non-game fish, channel catfish, blue catfish and
flathead catfish may be taken with a throwline.

(ii) It is unlawful to use a throwline in Lake Bas-
trop in Bastrop County, Bellwood Lake in Smith County, Lake Bryan
in Brazos County, Boerne City Park Lake in Kendall County, Lakes
Coffee Mill and Davy Crockett in Fannin County, Dixieland Reservoir
in Cameron County, Gibbons Creek Reservoir in Grimes County, and
Tankersley Reservoir in Titus County.

(Q) Trotline.

(i) Non-game fish, channel catfish, blue catfish, and
flathead catfish may be taken by trotline.

(ii) It is unlawful to use a trotline:

(I) with a mainline length exceeding 600 feet;

(II) with invalid gear tags. Gear tags must be at-
tached within three feet of the first hook at each end of the trotline and
are valid for 30 days after date set out, except on saltwater trotlines, a
gear tag is not required to be dated;

(III) with hook interval less than three horizontal
feet;

(IV) with metallic stakes; or

(V) with the main fishing line and attached hooks
and stagings above the water’s surface.

(iii) In fresh water, it is unlawful to use a trotline:

(I) with more than 50 hooks;

(II) in Gibbons Creek Reservoir in Grimes
County, Lake Bastrop in Bastrop County, Lakes Coffee Mill and
Davy Crockett in Fannin County, Fayette County Reservoir in Fayette
County, Pinkston Reservoir in Shelby County, Lake Bryan in Brazos
County, Bellwood Lake in Smith County, Dixieland Reservoir in
Cameron County, Boerne City Park Lake in Kendall County, and
Tankersley Reservoir in Titus County.

(iv) In salt water:

(I) it is unlawful to use a trotline:
(-a-) in or on the waters of the Gulf of Mexico

within the jurisdiction of this state;
(-b-) from which red drum, sharks or spotted

seatrout caught on the trotline are retained or possessed;

(-c-) placed closer than 50 feet from any other
trotline, or set within 200 feet of the edge of the Intracoastal Waterway
or its tributary channels. No trotline may be fished with the main fish-
ing line and attached hooks and stagings above the water’s surface;

(-d-) baited with other than natural bait, ex-
cept sail lines;

(-e-) with hooks other than circle-type hook
with point curved in and having a gap (distance from point to shank)
of no more than one-half inch, and with the diameter of the circle not
less thanfive-eighths inch. Sail lines are excluded from the restrictions
imposed by this clause; or

(-f-) in Aransas County in Little Bay and the
water area of Aransas Bay within one-half mile of a line from Hail Point
on the Lamar Peninsula, then direct to the eastern end of Goose Island,
then along the southern shore of Goose Island, then along the causeway
between Lamar Peninsula and Live Oak Peninsula, then along the east-
ern shoreline of the Live Oak Peninsula past the town of Fulton, past
Nine-Mile Point, past the town of Rockport to a point at the east end of
Talley Island, including that part of Copano Bay within 1,000 feet of
the causeway between Lamar Peninsula and Live Oak Peninsula.

(II) No trotline or trotline components, including
lines and hooks, but excluding poles, may be left in or on coastal waters
between the hours of 1 p.m. on Friday through 1:00 p.m. on Sunday of
each week, except that attended sail lines are excluded from the restric-
tions imposed by this clause. Under the authority of the Texas Parks and
Wildlife Code, §66.206(b), in the event small craft advisories or higher
marine weather advisories issued by the National Weather Service are
in place at 8:00 a.m. on Friday, trotlines may remain in the water until
6:00 p.m. on Friday. If small craft advisories are in place at 1:00 p.m.
on Friday, trotlines may remain in the water until Saturday. When small
craft advisories are lifted by 8:00 a.m. on Saturday, trotlines must be re-
moved by 1:00 p.m. on Saturday. When small craft advisories are lifted
by 1:00 p.m. on Saturday, trotlines must be removed by 6:00 p.m. on
Saturday. When small craft advisories or higher marine weather advi-
sories are still in place at 1:00 p.m. on Saturday, trotlines may remain
in the water through 1:00 p.m. on Sunday. It is a violation to tend, bait,
or harvest fish or any other aquatic life from trotlines during the period
that trotline removal requirements are suspended under this provision
for adverse weather conditions. For purposes of enforcement, the geo-
graphic area customarily covered by marine weather advisories will be
delineated by department policy.

(III) It is unlawful to fish for commercial pur-
poses with:

(-a-) more than 20 trotlines at one time;
(-b-) any trotline that is not marked with yel-

low flagging attached to stakes or with a floating yellow buoy not less
than six inches in height, six inches in length, and six inches in width
attached to end fixtures;

(-c-) any trotline that is not marked with yel-
low flagging attached to stakes or with a yellow buoy bearing the com-
mercial finfish fisherman’s license plate number in letters of a contrast-
ing color at least two inches high attached to end fixtures;

(-d-) any trotline that is marked with yellow
flagging or with a buoy bearing a commercial finfish fisherman’s li-
cense plate number other than the commercial finfish fisherman’s li-
cense plate number displayed on the finfish fishing boat;

(IV) It is unlawful to fish for non-commercial
purposes with:

(-a-) more than 1 trotline at any time; or
(-b-) any trotline that is not marked with a

floating yellow buoy not less than six inches in height, six inches in
length, and six inches in width, bearing a two-inch wide stripe of con-
trasting color, attached to end fixtures.
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(R) Umbrella net.

(i) Only non-game fish may be taken with an um-
brella net.

(ii) It is unlawful to use an umbrella net with the area
within the frame exceeding 16 square feet.

§65.78. Crabs and Ghost Shrimp.

(a) Bag, possession and size limits.

(1) It is unlawful while fishing on public waters to have in
possession crabs or ghost shrimp in excess of the daily bag limit as
established for those waters.

(2) There are no bag, possession, or size limits on crabs or
ghost shrimp except as provided in these rules.

(3) It is unlawful to:

(A) possess egg-bearing (sponge) crabs or stone crabs;

(B) possess blue crabs less thanfive inches in width
(measured across the widest point of the body from tip of spine to tip
of spine) except that not more than 5.0%, by number, of undersized
crabs may be possessed for bait purposes only, if placed in a separate
container at the time of taking;

(C) remove or possess the left claw from a stone crab
(each retained claw must be at least 2-1/2 inches long as measured from
the tip of the immovable claw to the first joint behind the claw);

(D) fail to return immediately a stone crab to the waters
where caught;

(E) buy or sell a female crab that has its abdominal
apron detached; or

(F) possess more than 20 ghost shrimp (Callichiris isla-
grande, formerly Callianassa islagrande) per person.

(b) Seasons. There are no closed seasons for the taking of
crabs, except as listed within this section.

(c) Places. There are no places closed for the taking of crabs,
except as listed within this section.

(d) Devices, means and methods.

(1) It is unlawful to take, attempt to take, or possess crabs
caught by devices, means, or methods other than as authorized in this
subchapter.

(2) Only the following means and methods may be used for
taking crabs:

(A) Crab line. It is unlawful to fish a crab line for com-
mercial purposes that is not marked with a floating white buoy not less
than six inches in height, six inches in length and six inches in width
bearing the commercial crab fisherman’s license plate number in let-
ters of a contrasting color at least two inches high attached to the end
fixtures.

(B) Crab trap. It is unlawful to:

(i) fish for commercial purposes under authority of
a commercial crab fisherman’s license with more than 200 crab traps
at one time;

(ii) fish for commercial purposes under authority of
a commercial finfish fisherman’s license with more than 20 crab traps
at one time;

(iii) fish for non-commercial purposes with more
than six crab traps at one time;

(iv) fish a crab trap in the fresh waters of this state;

(v) fish a crab trap that:

(I) exceeds 18 cubic feet in volume;

(II) is not equipped with at least two escape vents
(minimum 2-3/8 inches inside diameter) in each crab-retaining cham-
ber, and located on the outside trap walls of each chamber; and

(III) is not equipped with a degradable panel. A
trap shall be considered to have a degradable panel if one of the follow-
ing methods is used in construction of the trap:

(-a-) the trap lid tie-down strap is secured to
the trap by a loop of untreated jute twine (comparable to Lehigh brand
# 530) or sisal twine (comparable to Lehigh brand # 390). The trap lid
must be secured so that when the twine degrades, the lid will no longer
be securely closed; or

(-b-) the trap lid tie-down strap is secured to
the trap by a loop of untreated steel wire with a diameter of no larger
than 20 gauge. The trap lid must be secured so that when the wire
degrades, the lid will no longer be securely closed; or

(-c-) the trap contains at least one sidewall,
not including the bottom panel, with a rectangular opening no smaller
than 3 inches by 6 inches. Any obstruction placed in this opening may
not be secured in any manner except:

(-1-) it may be laced, sewn, or oth-
erwise obstructed by a single length of untreated jute twine (compara-
ble to Lehigh brand # 530) or sisal twine (comparable to Lehigh brand
# 390) knotted only at each end and not tied or looped more than once
around a single mesh bar. When the twine degrades, the opening in the
sidewall of the trap will no longer be obstructed; or

(-2-) it may be laced, sewn, or oth-
erwise obstructed by a single length of untreated steel wire with a diam-
eter of no larger than 20 gauge. When the wire degrades, the opening
in the sidewall of the trap will no longer be obstructed; or

(-3-) the obstruction may be
loosely hinged at the bottom of the opening by no more than two
untreated steel hog rings and secured at the top of the obstruction
in no more than one place by a single length of untreated jute twine
(comparable to Lehigh brand # 530), sisal twine (comparable to
Lehigh brand # 390), or by a single length of untreated steel wire
with a diameter of no larger than 20 gauge. When the twine or wire
degrades, the obstruction will hinge downward and the opening in the
sidewall of the trap will no longer be obstructed.

(vi) fish a crab trap for commercial purposes under
authority of a commercial crab fisherman’s license:

(I) that is not marked with a floating white buoy
not less than six inches in height, six inches in length, and six inches in
width attached to the crab trap;

(II) that is not marked with a white buoy bearing
the commercial crab fisherman’s license plate number in letters of a
contrasting color at least two inches high attached to the crab trap;

(III) that is marked with a buoy bearing a com-
mercial crab fisherman’s license plate number other than the commer-
cial crab fisherman’s license plate number displayed on the crab fishing
boat;

(vii) fish a crab trap for commercial purposes under
authority of a commercial finfish fisherman’s license:

(I) that is not marked with a floating white [yel-
low] buoy not less than six inches in height, six inches in length, and
six inches in width attached to the crab trap;
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(II) that is not marked with a white[yellow] buoy
bearing the letter ’F’ and the commercial finfish fisherman’s license
plate number in letters of a contrasting color at least two inches high
attached to the crab trap;

(III) that is marked with a buoy bearing a com-
mercial finfish fisherman’s license plate number other than the com-
mercial finfish fisherman’s license plate number displayed on the fin-
fish fishing boat;

(viii) fish a crab trap for non-commercial purposes
without a floating white buoy not less than six inches in height, six
inches in length, and six inches in width, bearing a two-inch wide center
stripe of contrasting color, attached to the crab trap;

(ix) fish a crab trap in public salt waters without a
valid gear tag. Gear tags must be attached within 6 inches of the buoy
and are valid for 30 days after date set out.

(x) fish a crab trap within 200 feet of a marked navi-
gable channel in Aransas County; and in the water area of Aransas Bay
within one-half mile of a line from Hail Point on the Lamar Peninsula,
then direct to the eastern end of Goose Island, then along the south-
ern shore of Goose Island, then along the eastern shoreline of the Live
Oak Peninsula past the town of Fulton, past Nine Mile Point, past the
town of Rockport to a point at the east end of Talley Island including
that part of Copano Bay within 1,000 feet of the causeway between
Lamar Peninsula and Live Oak Peninsula or possess, use or place more
than three crab traps in waters north and west of Highway 146 where
it crosses the Houston Ship Channel in Harris County;

(xi) remove crab traps from the water or remove
crabs from crab traps during the period from 30 minutes after sunset
to 30 minutes before sunrise;

(xii) place a crab trap or portion thereof closer than
100 feet from any other crab trap, except when traps are secured to a
pier or dock;

(xiii) fish a crab trap in public waters that is marked
with a buoy made of a plastic bottle(s) of any color or size; or

(xiv) use or place more than three crab traps in public
waters of the San Bernard River north of a line marked by the boat
access channel at Bernard Acres.

(C) Sand pump. It is unlawful for any person to use a
sand pump:

(i) that is not manually operated; or

(ii) for commercial purposes.

(D) Other devices. Devices legally used for taking fresh
or salt water fish or shrimp may be used to take crab if operated in places
and at times authorized by a proclamation of the Parks and Wildlife
Commission or the Parks and Wildlife Code.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 12,

2001.

TRD-200100888

Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Earliest possible date of adoption: March 25, 2001
For further information, please call: (512) 389-4775

♦ ♦ ♦
SUBCHAPTER H. PUBLIC LANDS
PROCLAMATION
31 TAC §§65.190, 65.193, 65.197, 65.198, 65.202

The Texas Parks and Wildlife Department proposes amend-
ments to §§65.190, 65.193, 65.197, 65.198, and 65.202,
concerning Public Lands Proclamation. The amendment to
§65.190, concerning Application, updates the listing of the
units of public hunting lands. The amendment is necessary to
clearly identify the properties on which the regulations apply.
The amendment to §65.193, concerning Access Permit Re-
quired and Fees, would allow the Department to conduct hunts
totally or in part by Regular Permit, makes uniform the permit
requirements of supervising adults during youth-only hunts,
and stipulates that the department will retain application fees
submitted with an invalid application for a Special Permit. The
amendment is necessary to provide a mechanism for allowing
persons in possession of an Annual Public Hunting Permit to
participate in designated hunts without having to be issued a
Regular Permit; for persons in selected instances to purchase
a Regular Permit for participation in hunts that are other wise
restricted to holders of an Annual Public Hunting Permit; to
enable the department to more accurately discern revenues
generated by the various levels of permits; to remove confusion
concerning permit requirements of non-hunting adults who are
supervising minors during youth-only hunts; and to allow the
department to retain application fees to defray costs of process-
ing invalid applications for a Special Permit. The amendment
to §65.197, concerning Reinstatement of Preference Points,
clarifies procedures for reinstating preference points in drawings
for Special Permits. The amendment is necessary to avoid the
reinstatement of preference points if, due to an error in process-
ing, a person is drawn for a hunt for which they did not apply
and agrees to accept the hunt. The amendment to §65.198,
concerning Entry, Registration, and Checkout, would conform
the requirements of the section to accommodate the changes to
§65.193. The amendment is necessary to allow the department
to supervise access and activity on public lands by persons
hunting under an Annual Public Hunting Permit (check-in and
check-out not currently required) during a Regular Permit hunt
(check-in and check-out required) that is also open to persons
possessing an Annual Public Hunting Permit. The amendment
to §65.202, concerning Minors Hunting on Public Lands,
establishes a minimum age for participants in Special-Permit
hunts. The amendment is necessary to promote public safety
by restricting participation in drawn hunts to persons who have
achieved the minimum age needed to acquire the physical skills
and mental development required to participate in drawn hunts
in a competent and responsible manner.

Robert Macdonald, regulations coordinator, has determined that
for each of the first five years that the rules as proposed are in
effect, there will be no fiscal implications to state or local govern-
ments as a result of enforcing or administering the rules.

Mr. Macdonald also has determined that for each of the first
five years the rules as proposed are in effect, the public benefit
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anticipated as a result of enforcing or administering the rules
as proposed will be increased assurance of public safety during
hunts on public lands, increased public hunting opportunity, and
more accurate financial data on public hunting activities.

There will be no effects on small businesses, microbusinesses,
or persons required to comply with the rules as proposed.

The department has not filed a local impact statement with the
Texas Workforce Commission as required by the Administrative
Procedures Act, §2001.022, as the agency has determined that
the rules as proposed will have no impact on local economies.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rules.

Comments on the proposed rule may be submitted to Herb Koth-
mann, Texas Parks and Wildlife Department, 4200 Smith School
Road, Austin, Texas 78744; (512) 389-4770 or 1-800-792-1112
extension 4770 (e-mail: herb.kothmann@tpwd.state.tx.us) .

The proposal will satisfy the provisions of Government Code,
§2001.039, and the General Appropriations Act of 1997, Article
IX, §167, 75th Legislature, Regular Session.

The amendments are proposed under Parks and Wildlife Code,
Chapter 81, Subchapter E, which provides the Parks and
Wildlife Commission with authority to establish an open season
on wildlife management areas and public hunting lands and
authorizes the executive director to regulate numbers, means,
methods, and conditions for taking wildlife resources on wildlife
management areas and public hunting lands; Chapter 12,
Subchapter A, which provides that a tract of land purchased
primarily for a purpose authorized by the code may be used for
any authorized function of the department if the commission
determines that multiple use is the best utilization of the land’s
resources; Chapter 62, Subchapter D, which provides authority,
as sound biological management practices warrant, to prescribe
seasons, number, size, kind, and sex and the means and
method of taking any wildlife; and §42.0177, which authorizes
the commission to modify or eliminate the tagging requirements
of Chapter 42.

The amendments affect Parks and Wildlife Code, Chapter 12,
Subchapter A; Chapter 62, Subchapter D, and Chapter 81, Sub-
chapter E.

§65.190. Application.

(a) This subchapter applies to all activities subject to depart-
ment regulation on lands designated by the department as public hunt-
ing lands, regardless of the presence or absence of boundary mark-
ers. Public hunting lands are acquired by lease or license, management
agreements, trade, gift, and purchase. Records of such acquisition are
on file at the Department’s central repository.

(b) On U.S. Forest Service Lands designated as public hunting
lands (Alabama Creek, Bannister, Caddo, Lake McClellan Recreation
Area, Moore Plantation, and Sam Houston National Forest WMAs) or
any portion of Units 902 and 903, persons other than hunters are exempt
from the provisions of this subchapter.

(c) On U.S. Army Corps of Engineer Lands designated as pub-
lic hunting lands (Aquilla, Cooper, Dam B, Granger, Pat Mayse, Ray
Roberts, Somerville, and White Oak Creek WMAs), persons other than
hunters and equestrian users are exempt from requirements for an ac-
cess permit.

(d) On state park lands designated as public hunting lands, ac-
cess for fishing and non-consumptive use is governed by state park reg-
ulations.

(e) Public hunting lands include, but are not limited to, the
following:

(1) Alabama Creek WMA (Unit 904);

(2) Alazan Bayou WMA (Unit 747);

(3) Aquilla WMA (Unit 748);

(4) Atkinson Island WMA;

(5) Bannister WMA (Unit 903);

(6) Big Lake Bottom WMA (Unit 733);

(7) Black Gap WMA (Unit 701);

(8) Caddo Lake State Park and WMA (Unit 730);

(9) Caddo National Grasslands WMA (Unit 901);

(10) Candy Abshier WMA;

(11) Cedar Creek Islands WMA (includes Big Island, Bird
Island, and Telfair Island Units);

(12) Chaparral WMA (Unit 700);

(13) Cooper WMA (Unit 731);

(14) D.R. Wintermann WMA;

(15) Dam B WMA--includes Angelina-Neches Scientific
Area (Unit 707);

(16) Designated Units of the Las Palomas WMA;

(17) Designated Units of Pubic Hunting Lands Under
Short-Term Lease;

(18) Designated Units of the Playa Lakes WMA;

(19) Designated Units of the State Park System;

(20) Elephant Mountain WMA (Unit 725);

(21) Gene Howe WMA (Unit 755)--includes Pat Murphy
Unit (Unit 706);

(22) Granger WMA (Unit 709);

(23) Guadalupe Delta WMA (Unit 729)--includes Mission
Lake Unit (720), Guadalupe River Unit (723), Hynes Bay Unit (724),
and San Antonio River Unit (760);

(24) Gus Engeling WMA (Unit 754);

(25) James Daughtrey WMA (Unit 713);

(26) J.D. Murphree WMA (Unit 783);

(27) Keechi Creek WMA (Unit 726);

(28) Kerr WMA (Unit 756);

(29) Lake McClellan Recreation Area;

(30) [(29)] Lower Neches WMA (Unit 728)--includes Old
River Unit and Nelda Stark Unit;

(31) [(30)]Mad Island WMA (Unit 729);

(32) [(31)]Mason Mountain WMA;

(33) [(32)]Matador WMA (Unit 702);

(34) [(33)]Matagorda Island State Park and WMA (Unit
1134 [8134]);
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(35) [(34)]M.O. Neasloney WMA;

(36) [(35)]Moore Plantation WMA (Unit 902);

(37) Nannie Stringfellow WMA;

(38) [(36)]North Toledo Bend WMA (Unit 615);

(39) [(37)]Old Sabine Bottom WMA (Unit 732);

(40) [(38)]Old Tunnel WMA;

(41) [(39)]Pat Mayse WMA (Unit 705);

(42) [(40)]Peach Point WMA (Unit 721)--includes Bryan
Beach Unit (Unit 1075 [8075]);

(43) [(41)]Ray Roberts WMA (Unit 501);

(44) [(42)]Redhead Pond WMA;

(45) [(43)]Richland Creek WMA (Unit 703);

(46) [(44)]Sam Houston National Forest WMA (Unit
905);

(47) [(45)]Sierra Diablo WMA (Unit 767);

(48) [(46)]Somerville WMA (Unit 711);

(49) [(47)]Tawakoni WMA (Unit 708);

(50) [(48)]Walter Buck WMA (Unit 757);

(51) [(49)]Welder Flats WMA;

(52) [(50)]White Oak Creek WMA (Unit 727); and

(53) [(51)]Other numbered units of public hunting lands.

§65.193. Access Permit Required and Fees.

(a) It is an offense for a person without a valid access permit
to enter public hunting lands, except:

(1) on areas or for activities where no permit is required;

(2) persons who are authorized by, and acting in an official
capacity for the department or the landowners of public hunting lands;

(3) persons participating in educational programs, manage-
ment demonstrations, or other scheduled activities sponsored or sanc-
tioned by the department with written approval;

(4) persons owning or leasing land within the boundaries of
public hunting lands, while traveling directly to or from their property;

(5) for a non-hunting or non-fishing adult who is assisting
a permitted disabled person; or

[(6) for anon-hunting adult who issupervising apermitted
minor in a youth-only hunt; or]

(6) [(7)] for minors under the supervision of an authorized
supervising adult possessing an APH permit or a LPU permit.

(b) A Texas Conservation Passport (Gold or Silver) provides
group access to designated public hunting lands at times when non-con-
sumptive use is authorized under the Texas Conservation Passport Pro-
gram. The Texas Conservation Passport is not required to hunt or fish,
nor does it authorize the taking of wildlife resources or provide access
to public hunting lands at times when an APH permit, LPU permit, reg-
ular permit, or special permit is required.

(c) Annual Public Hunting (APH) Permit and Limited Public
Use (LPU) Permit.

(1) Except as provided in paragraphs (2)-(4) of this sub-
section, it is an offense for a person 17 years of age or older to enter

public hunting lands or take or attempt to take wildlife resources on
public hunting lands at times when an APH permit is required without
possessing an APH permit or to fail to display the APH permit, upon
request, to a department employee or other official authorized to en-
force regulations on public hunting lands. The fee for the APH permit
is $40.

(2) A person possessing a LPU permit may enter public
hunting lands at times that access is allowed under the APH permit,
but is not authorized to hunt or fish, except as provided in paragraph
(3) of this subsection. The fee for the LPU permit is $10.

(3) Persons possessing an APH permit, a LPU permit, or
Texas Conservation Passport (Gold or Silver) may use public hunting
lands to access adjacent public waters, and may fish in adjacent pub-
lic waters from riverbanks on public hunting lands. The APH permit
is required of each person 17 years of age or older who enters the Al-
abama Creek, Bannister, Caddo, Moore Plantation, or Sam Houston
National Forest WMAs and possesses a centerfire or muzzleloading
rifle or handgun, a shotgun with shot larger than #4 lead, or lawful
archery equipment or crossbow with broadhead hunting point; how-
ever, a person 17 years of age or older may enter these units with other
legal devices for hunting as defined in this subchapter and take specified
legal wildlife resources provided the person possesses a LPU permit.

(4) The permits required under paragraphs (1) - (3) of this
subsection are not required for:

(A) persons who enter on United States Forest Service
lands designated as a public hunting area (Alabama Creek, Bannister,
Caddo, Moore Plantation, and Sam Houston National Forest WMAs)
or any portion of Units 902 and 903 for any purpose other than hunting;

(B) persons who enter on U.S. Army Corps of En-
gineers lands (Aquilla, Cooper, Dam B, Granger, Pat Mayse, Ray
Roberts, Somerville, and White Oak Creek WMAs) designated as
public hunting lands for purposes other than hunting or equestrian use;

(C) persons who enter Caddo Lake State Park and
Wildlife Management Area and do not hunt or enter upon the land;

(D) persons who enter and hunt waterfowl within the
Bayside Marsh Unit of Matagorda Island State Park and Wildlife Man-
agement Area;

(E) persons who enter the Bryan Beach Unit of Peach
Point Wildlife Management Area and do not hunt; or

(F) persons who enter Zone C of the Guadalupe River
Unit of the Guadalupe Delta Wildlife Management Area and do not
hunt or fish.

(5) The permit required by paragraphs (1)-(3) of this sub-
section is not valid unless the signature of the holder appears on the
permit.

(6) A person, by signature of the permit and by payment of
a permit fee required by paragraphs (1)-(3) of this subsection waives all
liability towards the landowner (licensor) and Texas Parks and Wildlife
Department (licensee).

(d) Regular Permit--A regular permit is issued on a first come-
first served basis at the hunt area on the day of the scheduled hunt with
the department reserving the right to limit the number of regular permits
to be issued.

(e) Special Permit--A special permit is issued to an applicant
selected in a drawing.

(f) Permits for hunting wildlife resources on public hunting
lands shall be issued by the department to applicants by means of a fair

26 TexReg 1682 February 23, 2001 Texas Register



method of distribution subject to limitations on the maximum number
of permits to be issued.

(g) The department may implement a system of issuing spe-
cial permits that gives preference to those applicants who have applied
previously but were not selected to receive a permit.

(h) Application fees.

(1) The department may charge a non-refundable fee,
which may be required to accompany and validate an individual’s
application in a drawing for a special hunting permit.

(2) The application fee for each person 17 years of age or
older listed on an application for a special hunting permit may not ex-
ceed $25 per legal species and, unless otherwise established by the
commission, shall be in the amount of:

(A) $2.00 in the general drawings; and

(B) $10 for special package hunts.

(3) The application fee for a special hunting permit is
waived for a person under 17 years of age; however, the minor must
apply in conjunction with an authorized supervising adult to whom an
application fee is assessed, except as provided in paragraphs (4) and
(5) of this subsection.

(4) The application fee for a special permit is waived for an
adult who is making application to serve as a non-hunting authorized
supervising adult for a minor in a youth-only drawn hunt category.

(5) Persons under 17 years of age may be disqualified from
applying for special package hunts or may be assessed the application
fee.

(6) The application fee for a special permit is waived for
on-site applications made under standby procedures at the time of a
hunt.

(7) In the event an application for a special permit is deter-
mined to be invalid, then:

(A) the application card may [and related application
feeswill] be returned to the applicant for correction and resubmission,
provided the error is detected prior to the time that the application in-
formation is processed; or

(B) the error will result in disqualification of the appli-
cant(s)[,and the application fees will be retained by the department].

(i) Legal animals to be taken by special or regular permit shall
be stipulated on the permit.

(j) The fees for special and regular permits for hunting deer,
exotic mammal, pronghorn antelope, javelina, turkey, coyote, and alli-
gator are:

(1) standard period--$50;

(2) extended period--$100;

(3) squirrel, game birds (other than turkey), rabbits and
hares--$10;

(4) special package hunts, desert bighorn sheep--no charge.

(k) Only one special or regular permit fee will be assessed in
the event of concurrent hunts for multiple species, and the fee for the
legal species having the most expensive permit will prevail.

(l) Any applicable special or regular permit fees will be waived
for minors under the supervision of a duly permitted authorized super-
vising adult.

(m) Any applicable regular permit fees for hunting or fishing
activities will be waived for persons possessing an APH permit.

(n) Certain hunts may be conducted totally or in part by reg-
ular permit. It is an offense to fail to comply with established permit
requirementsspecifying whether aregular permit isrequired of all par-
ticipants or required only of adult participants who do not possess an
APH permit.

(o) [(n)] Any applicable regular permit fees for authorized ac-
tivities other than hunting or fishing will be waived for persons pos-
sessing an APH permit, a LPU permit, or Texas Conservation Passport
(Gold or Silver).

(p) [(o)] Except for the Texas Conservation Passport, all access
permits apply only to the individual to whom the permit is issued, and
neither the permit nor the rights granted thereunder are transferrable to
another person.

(q) [(p)] It is an offense if a person fails to obey the conditions
of a permit issued under this subchapter.

§65.197. Reinstatement of Preference Points.

Accrued preference points will be reinstated in the concerned hunt cat-
egory for a selected applicant only if:

(1) payment of hunt permit fees has been made, but the
scheduled hunt is unable to be conducted in its entirety or is canceled
at the discretion of the department;

(2) the selected applicant was assigned a hunt category,
hunt area, or hunt period other than was indicated on the application
and does not participate in the hunt.

§65.198. Entry, Registration, and Checkout.

(a) It is an offense if a person:

(1) who does not possess a valid permit enters public hunt-
ing lands at a time when access is restricted only to persons possessing
a valid permit;

(2) enters an area identified by boundary signs as a limited
use zone, sanctuary, or restricted area and fails to obey the restrictions
on public use posted at the area or as set forth in this subchapter; or

(3) on areas where on-site registration is required, fails to
check in at a registration station and properly complete registration pro-
cedures before initiation of hunting, fishing, or non-consumptive use
activities or fails to properly check out at the registration station before
departing the area.

(b) Unless otherwise authorized in writing by the department
or as provided in subsection (c) of this section, it is an offense if a
person participating in ahunt conducted by special permit or totally or
in part by [hunting under special or] regular permit fails to:

(1) check in at a designated check station prior to initiation
of hunting activities; and

(2) check out at a designated check station or otherwise
fails to allow inspection of the bag before leaving the area.

(c) The requirements of subsection (b) of this section may be
waived for specific hunts as designated by order of the executive di-
rector or by direction of the hunt supervisor. Participation in regular
permit hunts for which the check station requirement has been waived
will be solely by APH permit.

(d) Access for non-consumptive use and fishing may be tem-
porarily restricted while hunts are being conducted by special or regu-
lar permit or at times when ongoing research or management activities
may be impacted.

PROPOSED RULES February 23, 2001 26 TexReg 1683



§65.202. Minors Hunting on Public [Hunting] Lands.

(a) Youth participating in public hunts by special permit must
be eight years of age or older at the time of the application.

(b) It is an offense for a minor to fail to be under the immediate
supervision of a duly permitted and authorized supervising adult when
hunting on public hunting lands. For a minor who has received hunter
education certification, the requirement for immediate supervision is
relaxed to the extent that the authorized supervising adult is required
only to be present on the public hunting area. The authorized supervis-
ing adult is responsible for the actions and liability of the minor.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 12,

2001.

TRD-200100889
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Earliest possible date of adoption: March 25, 2001
For further information, please call: (512) 389-4775

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 17. PAYMENT OF FEES, TAXES,
AND OTHER CHARGES TO STATE AGENCIES
BY CREDIT, CHARGE, AND DEBIT CARDS
34 TAC §§17.1 - 17.3

The Comptroller of Public Accounts proposes new §§17.1, 17.2,
and 17.3, concerning the acceptance of credit, charge and debit
cards for the payment of fees, taxes and other charges assessed
by a state agency. The purpose of these rules is to provide a
uniform procedure through which the comptroller may authorize
a state agency to accept credit, charge and debit cards if the
comptroller determines that the best interest of the state will be
promoted.

James LeBas, Chief Revenue Estimator, has determined that for
the first five-year period the rules will be in effect, there will be no
significant fiscal impact on the state or units of local government.

Mr. LeBas also has determined that for each year of the first
five years the rules are in effect, the public benefit anticipated as
a result of enforcing the rule will be in broadening the payment
options available to taxpayers in transactions with state agen-
cies. The new rules would have no fiscal implications to small
businesses. There is no significant anticipated economic cost to
individuals who are required to comply with the proposed rules.

Comments on the proposal may be submitted to Robert Coalter,
Assistant Director, Treasury Operations, P.O. Box 12608, Austin,
Texas 78711.

This new section is proposed under Government Code,
§403.023, which provides that the comptroller may adopt rules
relating to the acceptance of credit, charge and debit cards for

the payment of fees, taxes and other charges assessed by a
state agency.

The new sections implement Government Code, §403.023.

§17.1. Intent, Purpose, and Definitions.

(a) Intent. Thecomptroller hasbeengranted authority by Gov-
ernment Code, §403.023(a)(1), to authorize a state agency to accept
credit, charge and debit cards for the payment of fees, taxes and other
chargesassessed by thestateagency if thecomptroller determinesthat
the best interest of the state will be promoted.

(b) Purpose.

(1) The purpose of these rules is to provide a uniform pro-
cedure through which the comptroller may authorize a state agency to
accept credit, charge and debit cards for the payment of fees, taxes and
other charges assessed by the state agency.

(2) These rules do not apply to a particular state agency’s
authority to accept credit, charge and debit cards if:

(A) another law specifically authorizes, requires, pro-
hibits, or otherwise regulates theacceptanceof credit, charge and debit
cards;

(B) acceptance of credit or charge cards would affect
a contract that the state agency has entered into that is in effect on
September 1, 1993; or

(C) acceptance of charge or debit cards would affect
a contract that the state agency has entered into that is in effect on
September 1, 1999.

(3) The comptroller may authorize a state agency to con-
tract directly with vendors or with thecomptroller. A stateagency may
not contract directly with vendors without prior approval of the comp-
troller.

(4) The comptroller will act as an information resource to
state agencies authorized by the comptroller to accept credit, charge
and debit cards.

(c) Definitions. The following words and terms, when used
in this chapter, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Chargeback - The return of a transaction when a con-
sumer, bank, or vendor determines that atransaction is not valid result-
ing in the vendor’ s debit of the comptroller’s designated account for
the amount in question.

(2) Coding block - The state agency’s USAS information
that will be submitted with each transaction. This information should
consist of a transaction code, fund number, program cost account and
comptroller object or state agency object.

(3) Merchant number - The unique identification num-
ber(s) assigned by the vendor to each state agency or each stateagency
location, if requested by the state agency.

(4) State agency - The meaning assigned by Government
Code, §403.023(e).

(5) State treasury - The meaning assigned by Government
Code, §404.001(8).

(6) USAS - The state’s uniform statewide accounting sys-
tem.

(7) Vendor - A company or financial institution that pro-
vides a variety of merchant services including credit, charge and debit
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card billing, reporting, customer service, authorization and settlement
services.

§17.2. Agency Contracts with Vendors or the Comptroller.

(a) Administration by comptroller. A state agency interested
in accepting credit, charge and debit cards will contact the comptrol-
ler’ soffice. Thecomptroller’s officewill determine whether it is in the
best interest of the state for the state agency to accept credit, charge
and debit cards and whether the state agency should contract with the
comptroller or with a selected vendor. The comptroller will contract
with selected vendors to provide credit, charge and debit card services
to state agencies that contract with the comptroller.

(b) State agency contracts with comptroller. A state agency
will enter into an interagency contract with the comptroller to obtain
access to the services provided by selected vendors pursuant to terms
established by the comptroller in the interagency contract.

(c) State agency contracts with vendors. In lieu of contracting
with the comptroller, a state agency, with the comptroller’s approval,
may directly contract with vendors, provided the following criteria are
met:

(1) The state agency shall provide the comptroller’s office
with a draft copy of its Request for Proposal prior to issuance and a
draft copy of its vendor contract prior to execution. The comptroller
shall review the drafts for compliance with these rules, state law, and
other comptroller processes relevant to the deposit of funds into the
state treasury. Thecomptroller will notify thestateagency whether the
drafts are accepted or rejected.

(2) The state agency will provide the comptroller’s office
with the merchant numbers assigned and the USAS coding block in-
formation at least two weeks prior to the acceptance of the first credit,
charge or debit card transaction.

(3) The state agency must provide in its contract with the
vendor that the vendor will credit the comptroller’s designated bank
account for thetotal amount of credit, chargeand debit card sales, less
any credits issued. The comptroller will enter the deposit into USAS,
crediting theappropriatecoding block onthesameday thevendor cred-
its the comptroller’s designated bank account.

(4) In order to insure the accuracy of information and
credit, charge and debit card payments transmitted to the comptroller
by state agencies, the comptroller shall determine the method by
which the information and credit, charge and debit card payments will
be transmitted by state agencies.

(5) The state agency’s contract with the vendor must fur-
ther provide that:

(A) the vendor shall debit the comptroller’s designated
account for chargebacks;

(B) the state agency will have sole responsibility for re-
solving chargebacks; and

(C) the vendor may debit the comptroller’ s designated
account for thefeesor thevendor may invoicethestateagency directly
for the fees.

(6) The state agency shall be responsible for reviewing the
feesfor validity. Thecomptroller will enter thefeechargesinto USAS.

(7) The state agency will have sole responsibility for the
security of the information captured in each transaction.

(8) The state agency will ensure that the vendor:

(A) makes funds available on a timeframe that is equal
to or better than what is provided in the comptroller’s contract with
selected vendors; and

(B) complieswith state law and all comptroller policies
with respect to deposits into the state treasury.

§17.3. Agency Non-Compliance.

The comptroller may suspend or terminate a state agency’s authority
to accept payments by credit, charge and debit card if the comptroller
determines that the state agency or an officer or employee of the state
agency has violated this chapter or Government Code, §403.023.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 9,

2001.

TRD-200100861
Martin Cherry
Deputy General Counsel for Tax Policy and Agency Affairs
Comptroller of Public Accounts
Earliest possible date of adoption: March 25, 2001
For further information, please call: (512) 463-3699

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 4. TEXAS COMMISSION FOR
THE BLIND

CHAPTER 159. ADMINISTRATIVE RULES
AND PROCEDURES
SUBCHAPTER A. GENERAL INFORMATION
40 TAC §159.8

The Texas Commission for the Blind proposes new §159.8 relat-
ing to Commission Vehicle Use. The rule is proposed to comply
with Government Code §2171.1045, which requires state agen-
cies to adopt rules relating to the assignment and use of the
agency’s vehicles. The rules are consistent with the General
Services Commission’s State Vehicle Fleet Management Plan
and specifically address the requirements that: (1) vehicles are
assigned to the agency’s motor pool and may be available for
checkout; and (2) the agency may assign a vehicle to an individ-
ual administrative or executive employee on a regular or every-
day basis only if there is a documented finding that the assign-
ment is critical to the needs and mission of the agency.

Alvin Miller, Chief Financial Officer, has determined that for the
first five years the rules are in effect there will be no fiscal impli-
cations for state or local government as a result of enforcing or
administering the rule. There are no anticipated costs to persons
who are required to comply with the rules as proposed.

Robert Packard, Deputy Director, Administrative Services, has
determined that the public benefit anticipated as a result of the
rules as proposed will be the adoption of provisions that conform
to the Office of Fleet Vehicle Management’s State Vehicle Fleet
Management Plan.
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Comments on the proposed rule may be submitted to Jean Cre-
celius, Policy and Rules Coordinator, Texas Commission for the
Blind, 4800 North Lamar, Austin, Texas 78756, or by e-mail to
jean.crecelius@tcb.state.tx.us, or by fax (512) 377-2682. Com-
ments must be received by the Commission no later than 30 days
from the date this proposal is published in the Texas Register.

The new section is proposed under Human Resources Code
§91.011, which authorizes the Commission to adopt rules pre-
scribing the policies and procedures followed by the commission
in the administration of its programs, as well as Texas Govern-
ment Code §2171.1045.

The proposal affects no other sections.

§159.8. Assignment of Commission Vehicles.

(a) Commission vehicles, with the exception of vehicles as-
signed to field employees, shall be assigned to the agency motor pool
and may be available for checkout.

(b) The Commission may assign a vehicle to an individual
administrative or executive employee on a regular or everyday basis
only if theCommission determinesthat theassignment iscritical to the
needsand mission of theCommission. Thedetermination shall bedoc-
umented and maintained in writing.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 6,

2001.

TRD-200100752
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Earliest possible date of adoption: March 25, 2001
For further information, please call: (512) 377-0611

♦ ♦ ♦
PART 12. TEXAS BOARD OF
OCCUPATIONAL THERAPY
EXAMINERS

CHAPTER 371. INACTIVE/RETIREE STATUS
40 TAC §371.1

The Texas Board of Occupational Therapy Examiners proposes
an amendment to §371.1 concerning Inactive Status. This
amendment reorganizes the chapter and removes the retired
status, which is not recognized in the Act.

John P. Maline, Executive Director of the Executive Council of
Physical and Occupational Therapy Examiners, has determined
that for the first five-year period the rule is in effect there will be
a fiscal implications for state or local government as a result of
enforcing or administering the rule. That change will be in the
fee for going to inactive status and the renewal of inactive status.

Mr. Maline has also determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a result
of enforcing the rule will be clarification of the rules and an elimi-
nation of a status for which there is no statutory authority. There

will be no effect on small businesses. There are anticipated eco-
nomic costs to persons who are required to comply with the rule
as proposed.

Comments on the proposed rule may be submitted to Augusta
Gelfand, OT Coordinator, Texas Board of Occupational Ther-
apy Examiners, 333 Guadalupe Street, Suite 20510, Austin,
Texas 78701, (512) 305-6900, augusta.gelfand@mail.cap-
net.state.tx.us.

The amendment is proposed under the Occupational Therapy
Practice Act, Title 3, Subchapter H, Chapter 454, Occupations
Code, which provides the Texas Board of Occupational Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.

Title 3, Subchapter H, Chapter 454 of the Occupations Code is
affected by this amended section.

§371.1. Inactive Status.

(a) Inactive status indicates the voluntary termination of the
right to practice occupational therapy by a licensee in good standing
with the board. The board may allow an individual who isnot actively
engaged in the practice of occupational therapy to put a license on in-
active status at the time of renewal. A licensee may remain on inactive
statusfor no morethan threerenewalsor six consecutiveyears, and may
not represent him or herself as an Occupational Therapist or Occupa-
tional Therapy Assistant. [A request for a change to inactive status, in
accordance with §25A of the Act, may only be made at renewal date.]

[(1) A written request to change a regular license in good
standing from active to inactive statusmust bepostmarked prior to the
expiration dateof thelicense. Therequest must includetheappropriate
fee.]

[(2) A licensee may remain on inactive status for a period
of nomorethan six consecutiveyears. A licenseemust submit awritten
petition to theboard requesting an extension of inactivestatus for more
than six years.]

[(3) A licensee requesting to re-enter active status after
more than six consecutive years without the prior approval of the
board may not renew his/her license. In order to obtain licensure,
the individual must again pass the Examination and comply with the
requirements and procedures for obtaining an extended temporary
license.]

[(4) A licensee on inactive statusshall berequired to com-
plete the continuing education renewal requirements of licensees on
active status.]

[(5) A licenseeon inactive statusmust completeand return
aboard prepared jurisprudenceexamination. Thetest will bescored by
TBOTE staff. At least 70& of questionsmust beanswered correctly in
order to achieve a passing score.]

[(6) A licenseeon inactive statuswill not have to pay a re-
newal feebuy will haveto pay an appropriatelatefeeif he/shedoesnot
notify theboard prior to theexpiration of thelicenseof his/her intent to
remain on inactive status. A licensee will have to pay a fee to change
to active status.]

[(7) A licensee may not represent himself/herself as an
OTR, LOT, COTA or LOTA whileon inactivestatus. A licenseeretains
the right to represent himself/herself as having an inactive license.]

(b) Required components to put an license on inactive status
are:
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(1) Signed renewal application form documenting comple-
tion of the required continuing education as described in Chapter 367
of this title (relating to Continuing Education); and

(2) The inactive fee and any late fees which may be due.

(3) A passing score on the jurisprudence exam

(c) Requirements for renewal of inactive status. An inactive
licenseemust renew the inactive status every 2 years. The components
required to maintain the inactive status are:

(1) Signed renewal application form, documenting com-
pletion of the required continuing education as described in Chapter
367 of this title; and

(2) The renewal fee and any late fees which may be due.

(3) A passing score on the jurisprudence exam

(d) Requirements for reinstatement to activestatus. A licensee
on inactivestatusmay request to return to activestatusat any time. Af-
ter the licenseehassubmitted acompleteapplication for reinstatement,
the board will send a renewal certificate for the remainder of the cur-
rent renewal period to the licensee.

(1) Thecomponentsrequired to return to activestatuesare:

(B) Therenewal feeand any latefeeswhich may bedue;

(A) Signed renewal application form;

(C) A passing score on the jurisprudence exam; and

(2) If the licensee has not completed the required continu-
ing education, he or she may retake the national licensure exam.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100769
John Maline
Executive Director
Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: March 25, 2001
For further information, please call: (512) 305-3962

♦ ♦ ♦
40 TAC §371.2

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Board of Occupational Therapy Examiners or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The Texas Board of Occupational Therapy Examiners proposes
the repeal of §371.2 concerning Retiree Status. The repeal re-
moves the retired status as this status is not recognized in the
Act.

John P. Maline, Executive Director of the Executive Council of
Physical and Occupational Therapy Examiners, has determined
that for the first five-year period the repeal is in effect there will
be no fiscal implications for state or local government as a result
of repealing the rule

Mr. Maline has also determined that for each year of the first five
years the repeal is in effect the public benefit anticipated as a
result of repealing the rule will be clarification of the rules and an
elimination of a status for which there is no statutory authority.
There will be no effect on small businesses. There are no an-
ticipated economic costs to persons who are required to comply
with the repeal as proposed.

Comments on the proposed repeal may be submitted to Augusta
Gelfand, OT Coordinator, Texas Board of Occupational Ther-
apy Examiners, 333 Guadalupe Street, Suite 20510, Austin,
Texas 78701, (512) 305-6900, augusta.gelfand@mail.cap-
net.state.tx.us.

The repeal is proposed under the Occupational Therapy Prac-
tice Act, Title 3, Subchapter H, Chapter 454, Occupations Code,
which provides the Texas Board of Occupational Therapy Exam-
iners with the authority to adopt rules consistent with this Act to
carry out its duties in administering this Act.

Title 3, Subchapter H, Chapter 454 of the Occupations Code is
affected by the repeal of this section.

§371.2. Retiree Status.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100770
John Maline
Executive Director
Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: March 25, 2001
For further information, please call: (512) 305-3962

♦ ♦ ♦
CHAPTER 372. PROVISION OF SERVICES
40 TAC §372.1

The Texas Board of Occupational Therapy Examiners proposes
an amendment to §372.1 concerning Provision of Services. The
amendment is a reorganization of the chapter

John P. Maline, Executive Director of the Executive Council of
Physical and Occupational Therapy Examiners, has determined
that for the first five-year period the rule is in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the rule.

Mr. Maline has also determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a result
of enforcing the rule will be clarification of the rules. There will be
no effect on small businesses. There are anticipated economic
costs to persons who are required to comply with the rule as
proposed.

Comments on the proposed rule may be submitted to Augusta
Gelfand, OT Coordinator, Texas Board of Occupational Ther-
apy Examiners, 333 Guadalupe Street, Suite 20510, Austin,
Texas 78701, (512) 305-6900, augusta.gelfand@mail.cap-
net.state.tx.us.

The amendment is proposed under the Occupational Therapy
Practice Act, Title 3, Subchapter H, Chapter 454, Occupations
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Code, which provides the Texas Board of Occupational Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.

Title 3, Subchapter H, Chapter 454 of the Occupations Code is
affected by this amended section.

§372.1. Provision of Services.

(a) Medical Conditions

(1) Treatment for a medical condition by an occupational
therapy professional requires areferral from alicensed referral source.

(2) The referral may be an oral or signed written order. If
oral, it must be followed by a signed written order.

(3) If a written referral signed by the referral source is not
received by the third treatment or within two weeksfrom receipt of the
oral referral, whichever is later, the therapist must have documented
evidence of attempt(s) to contact the referral source for the written re-
ferral (e.g., registered letter, fax, certified letter, email, return receipt,
etc.) The therapist must exercise professional judgement to determine
cessation or continuation of treatment with a receipt of the written re-
ferral.

(b) Non-Medical Conditions

(1) Consultation, monitored services, and evaluation for
need of services may be provided without a referral.

(2) Non-medical conditions do not required a referral.
However, a referral must be request at any time during the evaluation
or treatment process when necessary to insure the safety and welfare
of the consumer.

(c) Screening/Plan of Care

(1) Only an occupational therapist may provide the signed
evaluation and plan of care

(2) Only an occupational therapist may initiate, develop or
modify or completean occupational therapy plan of care. Theoccupa-
tional therapist and occupational therapy assistant may work jointly to
revisetheshort-term goals, but thefinal determination resides with the
occupational therapist.

(3) An occupational therapy plan of caremay beintegrated
into an interdisciplinary plan of care, but theoccupational therapy goals
or objectives must be easily identifiable in the plan of care.

(4) Only occupational therapy personnel licensed by The
Texas Board of Occupational Examiners (TBOTE) can implement the
plan of care.

(5) Only theoccupational therapist or occupational therapy
assistant can train non-licensed personnel or family members to carry
out specific tasks that support the occupational therapy plan of care.

(6) The occupational therapist may delegate to an occupa-
tional therapy assistant the collection of data for the assessment. The
occupational therapist is responsiblefor theaccuracy of thedatacollect
by the assistant.

(7) The occupational therapist is responsible for determin-
ing whether intervention is needed and if areferral is required for eval-
uation and/or occupational therapy intervention.

(8) The occupational therapist must have face-to-face, real
timeinteraction with thepatient or client during theevaluation process.

(9) It istheoccupational therapist’sresponsibility to ensure
that all documentation which becomespart of thepatient’ s/client’sper-
manent record isapproved and co-signed by theoccupational therapist.

Occupational therapy notes must be initialed by the occupational ther-
apist and signed on the bottom of each page.

(d) Discharge

(1) Only the occupational therapist has the authority to
discharge patients from occupational therapy services. The discharge
is based on whether the patient or client has achieved predetermined
goals, has achieved maximum benefit from occupational therapy
services; or when other circumstances warrant discontinuation of
occupational therapy services.

(2) The occupational therapist is responsible for the con-
tent and validity of thedischarge summary and must sign thedischarge
summary.

[(a) Referral. Occupational therapists may accept referral
from all qualified licensed health care professionals who within the
scope of licensure are authorized to refer for healthcare services. This
includes but is not limited to dentists, chiropractors, and podiatrists.]

[(1) Consultation, monitored services, screening, and eval-
uation for need of services may be provided without a referral.]

[(2) Occupational therapy for non-medical conditions (re-
fer to §362.1 of this title (relating to Definitions)) does not require a
referral. However, a referral must be requested at any time during the
evaluation or treatment processwhen necessary to insurethesafety and
welfare of the consumer.]

[(3) The provision of direct treatment by an OTR, LOT,
COTA or LOTA for medical conditions requires a referral. A referral
may be an oral or written order to initiateservices. If an oral referral is
received, it must be followed by a written order signed by the referral
source requesting the services.]

[(4) An oral referral for evaluation and/or treatment must
be received and documented by a licensed health care provider.]

[(5) If a written referral is not received by the third treat-
ment or within two weeks from receipt of the oral referral, whichever
is later, the therapist must have documented evidence of attempt(s) to
contact the referral source for a written referral (e.g., registered letter,
fax, certified letter, e-mail, return receipt, etc.). The therapist must ex-
erciseprofessional judgment to determinecessation or continuation of
treatment without receipt of the written referral.]

[(b) A COTA or LOTA may assist in the provision of OT ser-
vices as specified in §373.1(b) of this title (relating to Supervision).]

[(c) Screening and Evaluation.]

[(1) Screening for occupational therapy services must be
initiated and completed by a TBOTE licensee.]

[(2) Occupational therapy intervention may not be pro-
vided without an occupational therapy evaluation completed by an
OTR or LOT.]

[(d) Occupational Therapy Plan of Care Development.]

[(1) An occupational therapy plan of caremust bebased on
an occupational therapy evaluation.]

[(2) The occupational therapy plan of care(refer to §362.1
of this title (relating to Definitions)) must be developed by an OTR or
LOT.]

[(3) Anoccupational therapy planof caremay beintegrated
into an interdisciplinary plan of care, but occupational therapy goalsor
objectives must be easily identifiable in the plan of care.]
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[(4) Only an OTR or LOT may change an occupational
therapy plan of care.

(e) Occupational Therapy Plan of Care Implementation.]

[(1) Only licensed occupational therapy personnel may im-
plement an occupational therapy plan of care.]

[(2) Only licensed occupational therapy personnel may
train non-licensed individuals to carry out specific tasks that support
the occupational therapy plan of care.]

[(f) Discharge.]

[(1) An OTR or LOT has authority to discharge patients
from occupational therapy services.]

[(2) The OTR or LOT shall discharge a patient or client
when the patient or client has achieved predetermined goals; has
achieved maximum benefit from OT services; or when other circum-
stances warrant discontinuation of occupational therapy services]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100771
John Maline
Executive Director
Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: March 25, 2001
For further information, please call: (512) 305-3962

♦ ♦ ♦
CHAPTER 373. SUPERVISION
40 TAC §§373.1 - 373.3

The Texas Board of Occupational Therapy Examiners proposes
an amendment to §373.1 and adds new §373.2 Supervision of a
Temporary Licensee and §373.3 Supervision of a Licensed Oc-
cupational Therapy Assistant. The amendment and new sec-
tions are a reorganization of the chapter, removing the supervi-
sion form and the COTA log requirement for Occupational Ther-
apy Assistants. It adds wording to allow for telemedicine ability.

John P. Maline, Executive Director of the Executive Council of
Physical and Occupational Therapy Examiners, has determined
that for the first five-year period the rules are in effect there will
be no fiscal implications for state or local government as a result
of enforcing or administering the rules.

Mr. Maline has also determined that for each year of the first five
years the rules are in effect the public benefit anticipated as a
result of enforcing the rules will be clarification of the rules. There
will be no effect on small businesses. There are no anticipated
economic costs to persons who are required to comply with the
rules as proposed.

Comments on the proposed rules may be submitted to Augusta
Gelfand, OT Coordinator, Texas Board of Occupational Ther-
apy Examiners, 333 Guadalupe Street, Suite 20510, Austin,
Texas 78701, (512) 305-6900, augusta.gelfand@mail.cap-
net.state.tx.us.

The amendment and new sections are proposed under the Oc-
cupational Therapy Practice Act, Title 3, Subchapter H, Chapter

454, Occupations Code, which provides the Texas Board of Oc-
cupational Therapy Examiners with the authority to adopt rules
consistent with this Act to carry out its duties in administering this
Act.

Title 3, Subchapter H, Chapter 454 of the Occupations Code is
affected by the amendment and new sections.

§373.1. Supervision of Non-Licensed Personnel.

(a) Licensed occupational therapists are fully responsible for
the planning and delivery of occupational therapy services. They may
use non-licensed personnel to extend their services, however, those as-
sistants and helpers must be under the supervision of the occupational
therapist or occupational therapy assistant.

(b) Close Personal Supervision implies direct, on-site contact
whereby the supervision occupational therapy professional is able to
respond immediately to the needs of the patient. This type of supervi-
sion is required for non-licensed personnel assisting in theprovision of
occupational therapy services.

(c) When occupational therapy licensees delegate occu-
pational therapy tasks to non-licensed personnel, the licensee is
responsible for ensuring that this person is adequately trained in the
tasks delegated.

(d) Thelicenseeproviding thetreatment must interact with the
patient regarding the patient’s condition, progress and/or achievement
of goals during each treatment session.

(e) Delegation of tasks to non-licensed personnel includes but
is not limited to:

(1) routine department maintenance

(2) transportation of patients/clients

(3) preparation or set up of treatment equipment and work
area;

(4) assisting patients/clients with their personal needs dur-
ing treatment

(5) assisting in theconstruction of adaptive/assistiveequip-
ment and splints

(6) clerical, secretarial, administrative activities;

(7) carrying out apredetermined segment or task in the pa-
tient’ s care.

(f) The non-licensed personnel may not:

(1) perform occupational therapy evaluative procedures

(2) initiate, plan, adjust, or modify occupational therapy
procedures.

(3) act on behalf of the occupational therapist in any mat-
ter relating to occupational therapy which requires decision making or
professional judgements.

[(a) Occupational Therapists, Registered or Licensed Occupa-
tional Therapists(OTRsor LOTs) arefully responsiblefor theplanning
and delivery of occupational therapy services.]

[(1) The supervising OTR or LOT is responsible for pro-
viding the supervision necessary to protect the health and welfare of
the consumer receiving OT services from a COTA, LOTA, temporary
licensee or OT Aide or Orderly.]

[(2) OTRsor LOTsmust ensurethat tasksappropriatefor a
COTA, LOTA or temporary licenseearenot delegated to personswith-
out current licenses.]
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[(3) TheCOTA, LOTA or temporary licenseeisresponsible
for the execution of his or her professional duties.]

[(b) Supervision of a COTA or an LOTA.]

[(1) The OTR or LOT shall delegate responsibilities to the
COTA or LOTA that are within the scope of his or her training.]

[(2) A COTA or LOTA shall provide occupational therapy
servicesonly under thegeneral supervision of a licensed OTR or LOT.
(See Chapter 362 of this title (relating to Definitions).]

[(A) General supervision (See Chapter 362 of this title
(relating to Definitions)) of COTAs or LOTAs must bedocumented on
an "Occupational Therapy Supervision Log" prescribed by the board.
COTAs and LOTAs employed part time or with more than one em-
ployer shall prorate the required documented supervision.]

[ (i) The "Occupational Therapy Supervision Log"
must be kept by the COTA or LOTA and a copy of this form must be
maintained by each employer.]

[ (ii) The "Occupational Therapy Supervision Log"
must be submitted to TBOTE with theCOTA’s or LOTA’srenewal ap-
plication.]

[(B) The supervising OTR or LOT need not be physi-
cally present or on the premises at all times.]

[(3) Except where otherwise restricted by rule, the super-
vising OTR or LOT may only delegate tasks to a COTA or LOTA that
theOTR or LOT and COTA or LOTA agreearewithin thecompetency
level of that COTA or LOTA.]

[(A) A COTA or LOTA may initiate and perform the
screening process and collect information for the OTR’s or LOT’s re-
view. The OTR or LOT is responsible for determining if intervention
is needed and if a physician’s referral is required for evaluation and/or
occupational therapy intervention.]

[(B) An OTR or LOT is responsible for the patient’s
evaluation/assessment. The supervising OTR or LOT may delegate to
a COTA or LOTA the collection of data or information for the evalua-
tion.]

[ (i) TheOTRor LOT isresponsiblefor theaccuracy
of evaluative information collected by the COTA or LOTA.]

[ (ii) The OTR or LOT must have face-to-face inter-
action with the patient or client during the evaluation process.]

[(C) Only an OTR or LOT may develop or modify an
Occupational Therapy plan of care(refer to §362.1 of thistitle(relating
to Definitions)).]

[(D) TheOTRor LOT isresponsiblefor thecontent and
validity of the discharge summary and must sign the discharge sum-
mary.]

[(4) It is the responsibility of the OTR or LOT and the
COTA or LOTA to ensurethat all documentationpreparedby theCOTA
or LOTA which becomespart of thepatient’s/client’ spermanent record
is approved and co-signed by the supervising OTR or LOT. Occupa-
tional Therapy notes must be initialed by the OTR or LOT and signed
at the bottom of each page.]

[(5) These rules shall not preclude the COTA or LOTA
from responding to emergency situations in the patient’s condition
which require immediate action.]

[(c) Supervision of an OT Aide or OT Orderly.]

[(1) When an OTR, LOT, COTA and/or LOTA delegates
OT tasks to an aide or orderly, the OTR, LOT, COTA and/or LOTA
is responsible for the aide’s actions during patient contact on the del-
egated tasks. The licensee is responsible for ensuring that the aide is
adequately trained in the tasks delegated.]

[(2) TheOTR, LOT, COTA or LOTA must interact with the
patient regarding the patient’s condition, progress and/or achievement
of goals during each treatment session.]

[(3) An OTR, LOT, COTA and/or LOTA using OT Aide
or OT Orderly personnel to assist with the provision of occupational
therapy services must provide close personal supervision in order to
protect the health and welfare of the consumer. (See Chapter 362 of
this title (relating to Definitions)).]

[(4) Delegation of tasks to OT Aides or OT Orderlies.]

[(A) Theprimary functionof an OT Aideor OT Orderly
functioning in an occupational therapy setting isto perform designated
routinetasksrelated to theoperationof anoccupational therapy service.
An OTR, LOT, COTA and/or LOTA may delegateto an OT Aideor OT
Orderly only specific tasks which are not evaluative or recommending
in nature, and only after insuring that the OT Aide or OT Orderly has
been properly trained for the performance of the tasks. Such tasks in-
clude, but are not limited to:]

[ (i) routine department maintenance;]

[ (ii) transportation of patients/clients;]

[ (ii i) preparation or setting up of treatment equip-
ment and work area;]

[ (iv) assisting patients/clients with their personal
needs during treatment;]

[ (v) assisting in the construction of adaptive equip-
ment and splints;]

[ (vi) clerical, secretarial, administrative activities;]

[ (vii) carrying out a predetermined segment or task
in the patient’ s care.]

[(B) TheOTR, LOT, COTA and/or LOTA shall not del-
egate to an OT Aide or OT Orderly:]

[ (i) performance of occupational therapy evaluative
procedures;]

[ (ii) initiation, planning, adjustment, modification,
or performanceof occupational therapy proceduresrequiring theskills
or judgment of an OTR, LOT, COTA or LOTA;]

[ (ii i) makingoccupational therapy entriesdirectly in
patients’ or clients’ official records;]

[ (iv) acting on behalf of the occupational therapist
in any matter related to occupational therapy which requires decision
making or professional judgment.]

[(d) Supervision of an occupational therapist or an occupa-
tional therapy assistant with a temporary license.]

[(1) A person issued a temporary occupational therapy li-
cense must practice occupational therapy under the continuing super-
vision of an OTR or LOT. (See Chapter 362 of this title relating to
Definitions).]

[(2) A minimum of 16 hours of supervision per month for
full timeOTAsmust be documented on an "Occupational Therapy Su-
pervision Log" prescribed by the board. OTAs employed part time or
with more than one employer shall prorate the required documented
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supervision. If the OTA is employed less than 20 hours per week, a
minimum of eight hours of supervision is required per month.]

[(A) The "Occupational Therapy Supervision Log"
must be kept by the OTA and a copy of this form must be maintained
by each employer.]

[(B) The "Occupational Therapy Supervision Log"
must be submitted to TBOTE with the COTA’s first renewal applica-
tion after regular licensure.]

[(3) The temporary licensee must certify to the board the
name, license number, and address of his or her supervisor on a form
provided by the board during the application process.]

[(4) The temporary licensee must notify the board within
15 days of a change in the OTR or LOT supervisor.]

[(5) The temporary licensee shall not supervise an occu-
pational therapy student, a COTA or LOTA, an occupational therapy
assistant or an OT Aide or OT Orderly.]

[(6) All documentationcompleted by anindividual holding
a temporary license which becomes part of the patient’s/client’s per-
manent file must be approved and co-signed by the supervising OTR
or LOT. Occupational Therapy notes must be initialed by the OTR or
LOT and signed at the bottom of each page.]

[(e) Supervision of Provisional Licensees.]

[(1) OTRsandLOTswithprovisional licensesareexcluded
from supervision requirements.]

[(2) COTAs and LOTAs with provisional licenses will re-
quire general supervision by a licensed OTR or LOT.]

§373.2. Supervision of a Temporary Licensee.

(a) Temporary licenseesupervision includesfrequent commu-
nication between thesupervising occupational therapist and thetempo-
rary licensee by telephone, written report or conference, including the
review of progress of patients/clients assigned.

(b) Supervision includes encounters twice a month where the
occupational therapist directly observesthetemporary licenseeprovid-
ing services to one or more patients/clients.

(c) Temporary licensees may not supervise anyone.

(d) All documentation completed by an individual holding a
temporary license which becomes part of the patient’ s/client’ s perma-
nent file, must be approved and co-signed by the supervising occupa-
tional therapist.

(e) Occupational therapy assistantsmust besupervised for six-
teen hours amonth, four of which are in face to face, real timeinterac-
tion with patients.

(f) A temporary licenseeworksunder thesupervision of areg-
ular licensed occupational therapist, whose name and license number
areon fileon theboard’s"Supervision of aTemporary Licensee" form.

(g) A temporary licensee does not become a regular licensee
with those privileges until the regular license is in hand.

§373.3. Supervision of a Licensed Occupational Therapy Assistant.

(a) An occupational therapy assistant must havefrequent com-
munication between supervising occupational therapist(s) and the oc-
cupational therapy assistant by telephone, written report, email, con-
ference etc. including review of progress of patients/clients assigned.

(b) An occupational therapy assistant must haveeight hoursof
supervision per month with a minimum of two of those hours of face
to face, real time interaction with patients/clients.

(1) Part-time licensees may pro-rate these hours, but shall
document no less than four hours of supervision per month, one hour
of which includes face to face, real time interaction with patients.

(2) Thosewith more than onejob must have supervisorsat
each job.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 7,

2001.

TRD-200100772
John Maline
Executive Director
Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: March 25, 2001
For further information, please call: (512) 305-3962

♦ ♦ ♦
TITLE 43. TRANSPORTATION

PART 3. AUTOMOBILE THEFT
PREVENTION AUTHORITY

CHAPTER 57. AUTOMOBILE THEFT
PREVENTION AUTHORITY
43 TAC §57.51

The Automobile Theft Prevention Authority (ATPA) proposes an
amendment to §57.51(a), concerning refund determinations.
The purpose of the amendment is to clarify the deadline for
making a request for a determination of sufficiency and a
refund of the ATPA fee imposed by Texas Civil Statutes, Article
4412(37), §10. Article 4413(37), §6A, authorizes the Authority
to determine whether payments of the ATPA fee are sufficient.
The Authority may issue a refund if an overpayment is found.
Section 11 of Acts 1997, 75th Legislature, chapter 305, sets a
deadline for requesting a determination or refund of six months
after the payment is made. Under §10(b), an insurer submits
payment to the State, twice a year, each payment reflecting
the amount assessed, based on insurance policies issued over
the first and second six months of a calendar year. Section
§57.51(a) is being amended to make it clearer that an insurer
must request a refund within six months of each payment in
order for the Authority to consider its request. In other words,
a insurer must file a request within six months after its March
1 payment, for a determination or a refund for the March
payment, and within six months after August 1, for a refund or
determination for the August payment. The Authority cannot
consider a request for refund or determination filed after the
six-month deadline for each payment.

Agustin De La Rosa, Director of the ATPA, has determined that
for the first five-year period the amendment is in effect, there
will be no additional fiscal implications for state and local gov-
ernments as a result of enforcing or administering the amended
section.

Mr. De La Rosa also has determined that the public benefit an-
ticipated as a result of the proposed amendment will be better
notice to insurance companies as to the deadlines for making a
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request for a determination of sufficiency or a refund. There will
be no economic effect on micro or small businesses. There is no
anticipated economic cost to persons who are required to com-
ply with the amendment as proposed.

Comments on the proposed amendment may be submitted to
Agustin De La Rosa, Director, Automobile Theft Prevention Au-
thority, 4000 Jackson Avenue, Austin, Texas 78779-0001, for a
period of 30 days from the date that the proposed action is pub-
lished in theTexas Register.

The amendment is proposed under Texas Civil Statutes, Article
4413(37), §6(a), which the Authority interprets as authorizing
it to adopt rules implementing its statutory powers and duties,
and §6A, which the Authority interprets as requiring it to adopt
rules setting out the procedures for determination and refund re-
quests.

The following are the statutes, articles, or codes affected by the
amendments: §57.51(a) and Article 4413(37), §6(a) and §6A.

§57.51. Refund Determinations.

(a) An insurerthat seeksadetermination of thesufficiency or a
refund of a semi-annual payment [claiming an overpayment of the an-
nual feesduetheauthority under TexasCivil Statutes, Article4413(37),

§10,] must file a written claim for adetermination or a refund not later
than six months after the date the semi-annual payment was made to
the state comptroller [fees were paid to the ATPA].

(b)-(e) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on February 8,

2001.

TRD-200100837
Agustin De La Rosa, Jr.
Director
Automobile Theft Prevention Authority
Earliest possible date of adoption: March 25, 2001
For further information, please call: (512) 374-5101

♦ ♦ ♦
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WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.



TITLE 1. ADMINISTRATION

PART 10. DEPARTMENT OF
INFORMATION RESOURCES

CHAPTER 201. PLANNING AND
MANAGEMENT OF INFORMATION
RESOURCES TECHNOLOGIES
1 TAC §201.12

The Department of Information Resources has withdrawn from
consideration proposed amendment to §201.12 which appeared
in the November 17, 2000, issue of the Texas Register (25
TexReg 11352).

Filed with the Office of the Secretary of State on February 8,

2001.

TRD-200100841
Renee Mauzy
General Counsel
Department of Information Resources
Effective date: February 28, 2001
For further information, please call: (512) 475-2153

♦ ♦ ♦
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 66. STATE ADOPTION AND
DISTRIBUTION OF INSTRUCTIONAL
MATERIALS
SUBCHAPTER B. STATE ADOPTION OF
INSTRUCTIONAL MATERIALS
19 TAC §66.51

The Texas Education Agency has withdrawn from consideration
proposed amendment to 19 TAC §66.51 which appeared in the
November 24, 2000, issue of the Texas Register (25 TexReg
11625).

Filed with the Office of the Secretary of State on February 12,

2001

TRD-200100875
Criss Cloudt
Associate Commissioner, Accountability Reporting and Research
Texas Education Agency
Effective date: February 12, 2001
For further information, please call: (512) 463-9701

♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.



TITLE 1. ADMINISTRATION

PART 10. DEPARTMENT OF
INFORMATION RESOURCES

CHAPTER 201. PLANNING AND
MANAGEMENT OF INFORMATION
RESOURCES TECHNOLOGIES
1 TAC §201.4

The Department of Information Resources (department) adopts
1 T.A.C.§201.4, Historically Underutilized Business Program,
adopting, by reference, the Historically Underutilized Business
(HUB) Program rules of the General Services Commission
(commission) as such rules may be amended from time to
time by the commission. The HUB rules of the commission
are published at 1 T.A.C. §§111.11-111.27. The proposed rule
was published for comment in the November 17, 2000 Texas
Register at 25 TexReg 11351. No comments were received in
response to the proposed rule.

The rule is adopted in accordance with Texas Government
Code §2161.003, which requires state agencies to adopt the
commission’s HUB rules under §2161.002 and Texas Gov-
ernment Code §2054.052(a), which provides the department
may adopt rules as necessary to implement its responsibilities.
The HUB rules address policy and purpose, definitions, annual
procurement utilization goals, subcontracts, agency planning re-
sponsibilities, state agency reporting requirements, certification
requirements, protests, recertification, revocation, certification
and compliance reviews, use of the HUB certification directory,
graduation procedures, program review by the commission,
the memorandum of understanding between the commission
and the Texas Department of Economic Development, HUB
coordinator responsibilities, and HUB forum programs for state
agencies.

Texas Government Code §2161.002 is affected by the proposed
rule.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 8,

2001.

TRD-200100840

Renee Mauzy
General Counsel
Department of Information Resources
Effective date: February 28, 2001
Proposal publication date: November 17, 2000
For further information, please call: (512) 475-2153

♦ ♦ ♦
1 TAC §201.13

The Department of Information Resources adopts amended
§201.13 concerning information resource standards. The
amendment deletes from §201.13 subsection (c), relating to
use of the TEX-AN network by state agencies, and deletes
subsection (e), relating to date standard. The elimination of
subsection (c) of §201.13 is a result of the department’s review
of subsections (c) and (d) of §201.13 in accordance with the
notice of intention to review and consider for readoption, revi-
sion, or repeal, Title 1, Texas Administrative Code, Chapter 201,
§201.13, subsections (c) and (d). The proposed amendment
was published September 8, 2000, at 25 TexReg 8818 and is
adopted without changes to what was proposed therein.

Subsection (c) of §201.13 is no longer necessary, because Arti-
cle IX, §9-10.05, General Appropriations Act, of the 76th legisla-
ture, gives waiver request evaluation to the Telecommunications
Planning Group, rather than to the department. The Telecommu-
nications Planning Group is created by Subchapter H, Chapter
2054, Texas Government Code. The Telecommunications Plan-
ning Group has established "TEX-AN Waiver Criteria and Waiver
Evaluation Information" which is accessible on the Telecommu-
nications Planning Group site at http://www.state.tx.us/TPG.

Subsection (e) of §201.13 is deleted because the Year 2000
passed without significant impact to the state’s technology in-
frastructure, and the date standard rule contained in subsection
(e) is no longer necessary.

The amendment is adopted in accordance with Texas Govern-
ment Code §2054.052(a), which provides the department may
adopt rules as necessary to implement its responsibilities.

No comments were received in response to the proposed
amendment to §201.13.

The amended rule is adopted under Texas Government Code
§2054.052(a), which authorizes the department to adopt rules
as necessary to carry out its responsibility under the Information
Resources Management Act.

ADOPTED RULES February 23, 2001 26 TexReg 1695



Subchapter H of Chapter 2054, Texas Government Code is af-
fected by the amended rule.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 8,

2001.

TRD-200100844
Renee Mauzy
General Counsel
Department of Information Resources
Effective date: February 28, 2001
Proposal publication date: September 8, 2000
For further information, please call: (512) 475-2153

♦ ♦ ♦
PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 355. MEDICAID REIMBURSE-
MENT RATES
The Health and Human Services Commission (HHSC) adopts
amendments to Chapter 355, Medicaid Reimbursement Rates;
Subchapter D, §§355.451-355.458, relating to Reimbursement
Methodology for the Intermediate Care Facilities for Persons
with Mental Retardation (ICF/MR) Program; and Subchapter
F, §§355.701-355.709, 355.722, 355.723, 355.732, 355.733,
355.741-355.743, 355.761, 355.773, 355.775, and 355.781,
relating to General Reimbursement Methodology for all Medical
Assistance Programs, without changes to the text of the pro-
posed rules published in the December 15, 2000, issue of the
Texas Register (25 TexReg 12277).

The adopted rules implement §531.021, Government Code, en-
titled "Administration of Medicaid Program." The adopted rules
revise reimbursement methodologies for Medicaid programs op-
erated by the Texas Department of Mental Health and Mental
Retardation (TDMHMR).

The majority of the adopted amendments are non-substantive
revisions to current rules that update chapter titles to more accu-
rately reflect current operations, clarify the respective responsi-
bilities of HHSC and TDMHMR regarding the determination and
payment of reimbursement rates to Medicaid providers enrolled
in TDMHMR Medicaid programs, and delete obsolete provisions
of the rules that governed cost determination or reimbursement
rates for particular years. The proposed amended rules also
delete provisions that currently require rate proposals to be re-
viewed by the Board of Mental Health and Mental Retardation.

HHSC received a joint written comment filed on behalf of the
Private Providers Association of Texas, The Arc of Texas, and
the Texas Council of Community MHMR Centers, Inc. The com-
menters requested that HHSC restore language to the amended
rules that requires reimbursement rate methodologies and pro-
posed reimbursement rates Medicaid providers to be reviewed
and approved by the Board of Mental Health and Mental Retar-
dation. The commenters stated that the amended rules imply a
change in the intent of HHSC to maintain close connection be-
tween Medicaid rates and policymaking for Medicaid programs.

HHSC appreciates the comment but believes the amended
rules more accurately reflect current policy for the entire Med-
icaid program. As single state agency for the state Medicaid
program, HHSC is ultimately accountable for administration of
the program, including the establishment of policy for Medicaid
programs. Section 531.021(b), Government Code, requires
HHSC to adopt rules and standards to govern the determination
of fees, charges, and rates for medical assistance payments
under Chapter 32, Human Resources Code, in consultation with
the agencies that operate the Medicaid program. Under current
HHSC rules, provider reimbursement methodologies for other
Medicaid programs are developed by HHSC with the assistance
and input of the agencies that operate the particular Medicaid
program.

In addition, rulemaking and ratesetting are subject to separate
public processes that provide interested parties several oppor-
tunities to communicate concerns about Medicaid provider reim-
bursement policy and rates. HHSC believes these processes en-
able HHSC to maintain the close connection between reimburse-
ment rate determination and program policymaking, which also
is subject to prior review and approval by HHSC. This process
also confirms HHSC’s primary responsibility and ultimate ac-
countability for provider reimbursement rate setting. HHSC does
not believe the adopted rules are at cross purposes with the
goals expressed by the commenters. Accordingly, HHSC does
not believe changes to the proposed rules are necessary at this
time.

SUBCHAPTER D. REIMBURSEMENT
METHODOLOGY FOR THE INTERMEDIATE
CARE FACILITIES FOR PERSONS WITH
MENTAL RETARDATION (ICF/MR) PROGRAM
1 TAC §§355.451-355.458

Statutory Authority

The amended rules are adopted under §531.021(b), Govern-
ment Code, which requires HHSC to adopt reasonable rules
and standards to govern the determination of fees, charges, and
rates for medical assistance payments under Chapter 32, Hu-
man Resources Code, in consultation with the agencies that op-
erate the Medicaid program ; and § 531.033, Government Code,
which provides the commissioner of health and human services
with authority to adopt rules necessary to carry the duties of
HHSC under Chapter 531, Government Code.

The amended rules implement §531.021(b), Government Code,
concerning the adoption of rules and standards to govern the
determination of fees, charges, and rates for medical assistance
payments under Chapter 32, Human Resources Code, and
§32.0281, Human Resources Code, concerning the adoption of
rules regarding Medicaid reimbursement rates.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 9,

2001.

TRD-200100858
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Marina S. Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Effective date: March 1, 2001
Proposal publication date: December 15, 2000
For further information, please call: (512) 424-6576

♦ ♦ ♦
SUBCHAPTER F. GENERAL REIMBURSE-
MENT METHODOLOGY FOR ALL MEDICAL
ASSISTANCE PROGRAMS
1 TAC §§355.701-355.709, 355.722, 355.723, 355.732,
355.733, 355.741-355.743, 355.761, 355.773, 355.775,
355.781

The amended rules are adopted under §531.021(b), Govern-
ment Code, which requires HHSC to adopt reasonable rules
and standards to govern the determination of fees, charges, and
rates for medical assistance payments under Chapter 32, Hu-
man Resources Code, in consultation with the agencies that op-
erate the Medicaid program ; and §531.033, Government Code,
which provides the commissioner of health and human services
with authority to adopt rules necessary to carry the duties of
HHSC under Chapter 531, Government Code.

The amended rules implement §531.021(b), Government Code,
concerning the adoption of rules and standards to govern the
determination of fees, charges, and rates for medical assistance
payments under Chapter 32, Human Resources Code, and
§32.0281, Human Resources Code, concerning the adoption of
rules regarding Medicaid reimbursement rates.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 9,

2001.

TRD-200100859
Marina S. Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Effective date: March 1, 2001
Proposal publication date: December 15, 2000
For further information, please call: (512) 424-6576

♦ ♦ ♦
TITLE 13. CULTURAL RESOURCES

PART 1. TEXAS STATE LIBRARY AND
ARCHIVES COMMISSION

CHAPTER 2. GENERAL POLICIES AND
PROCEDURES
SUBCHAPTER A. PRINCIPLES AND
PROCEDURES OF THE COMMISSION
13 TAC §2.70

The Texas State Library and Archives Commission adopts §2.70
relating to vehicle fleet management without change to the pro-
posed text as published in the December 1, 2000, issue of the
Texas Register (25 TexReg 11810).

The section adopts and provides for the implementation of the
Statewide Vehicle Fleet Management Plan, provides for the des-
ignation of an agency vehicle fleet manager, and sets out the
duties of the position. The section also provides that agencies
vehicles be pooled for use and places restrictions on the assign-
ment of vehicles to individual administrative or executive employ-
ees on a regular basis.

No comments were received

The section is adopted under the Government Code,
§2171.1045, that requires each state agency to adopt
rules relating to the assignment and use of its vehicles that are
consistent with the Statewide Vehicle Fleet Management Plan.

The section implements the requirements of the Government
Code, §2171.1045.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 7,

2001.

TRD-200100814
Edward Seidenberg
Assistant State Librarian
Texas State Library and Archives Commission
Effective date: March 15, 2001
Proposal publication date: December 1, 2000
For further information, please call: (512) 463-5459

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 26. SUBSTANTIVE RULES
APPLICABLE TO TELECOMMUNICATIONS
SERVICE PROVIDERS
SUBCHAPTER P. TEXAS UNIVERSAL
SERVICE FUND
16 TAC §26.412

The Public Utility Commission of Texas (commission) adopts
an amendment to §26.412, relating to Lifeline Service and Link
Up Service Programs with changes to the proposed text as
published in the September 1, 2000 Texas Register (25 TexReg
8564). The amendment is necessary to facilitate automatic
enrollment of individuals qualifying for Lifeline Service and Link
Up Service pursuant to the Public Utility Regulatory Act (PURA)
§55.012 and §55.015 requirements. This amendment was
adopted under Project Number 21329.

A public hearing on the amendment was held at commission
offices on October 31, 2000. Representatives from World-
com, Verizon, Southwestern Bell Telephone (SWBT), Texas
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Department of Human Services (TDHS), John Staurllakis,
Texas Telephone Association (TTA), the Office of Public Utility
Counsel (OPUC), AT&T Communications of Texas, L.P. (AT&T),
Sprint, Texas Legal Service Center (TLSC), Texas Statewide
Telephone Cooperative, Inc. (TSTCI), Consumers Union, Texas
Rose, Reliant Energy, the Office of State Representative Debra
Danburg, American Electric Company, Texas Department of
Housing and Community Affairs (TDHCA), GNVW Consultants,
and Competitive Communications Group (CCG) attended the
hearing and provided comments. To the extent that these
comments differ from the submitted written comments, such
comments are summarized herein.

The commission received written comments on the proposed
amendment from the following eight parties: TTA, Worldcom,
TDHS, SWBT, TSTCI, Verizon, AT&T and TLSC.

Subsection (a): Scope and purpose

TLSC noted that states like New York and California have out-
reach programs and simplified self-certification procedures that
have greatly increased the number of individuals receiving Life-
line and Link Up services. TLSC recommended that the rule re-
quire carriers to commit to an outreach program for their territo-
ries, including a budget for media of general local use - such as
billboards, television, radio, and community newspapers, to be
coordinated by local community action agencies and approved
by the commission. This outreach should be provided in English
and Spanish. TLSC recommended that the commission fund
this outreach through a supplemental legislative appropriations
request.

Verizon believed that TLSC’s proposal for outreach is prema-
ture and inappropriate. Verizon asserted the commission’s fo-
cus should be implementation and that outreach can be taken
up later.

TTA believed that alternatives should be considered for the ob-
jective of increasing public awareness of the Link Up service
plan. TTA’s members have been working with TDHS and the
commission to produce outreach materials and programs for this
objective. TTA opined that automatic enrollment for Link Up is not
contemplated by Senate Bill 560, 76th Legislature, Regular Ses-
sion (SB 560), and is not a goal attainable by the carriers. TTA
stated that the carriers are willing to work with TDHS and the
commission. TTA noted that 6,000 11.5 inch by 17.5 inch color
posters for placement in all of TDHS’ offices will cost approxi-
mately $450 and remarked that the commission indicated at the
August 10, 2000, Open Meeting that it will participate in such ef-
forts. TTA believed that the posters could be distributed to TDHS,
Low Income Energy Assistance Program (LIHEAP), and federal
housing offices, as well as to TLSC and Consumer’s Union of-
fices. If additional outreach is necessary, then TTA stated that
the commission should seek legislative financing for it.

Worldcom asserted that the rule exceeds the legislation and that
SB 560 did not give the commission authority to require eligible
telecommunications carriers (ETCs) to fund direct marketing for
Lifeline and Link Up. AT&T strongly supported the comments of
Worldcom with regard to how the rule exceeds the legislative in-
tent by requiring carriers to direct market Lifeline and regarding
excessive costs to carriers for outreach programs. AT&T con-
curred with Worldcom’s view that this rule will disproportionately
impact competitive local exchange carriers (CLECs) and that no-
tice requirements are duplicative and inefficient.

The commission agrees with parties contemplating outreach for
automatic enrollment and will initiate a project as a follow-up for

the final approved rule and enlist the participation of the inter-
ested parties to accomplish this end. Although the commission
appreciates the concerns of AT&T and Worldcom regarding car-
riers’ costs for outreach, the commission believes this concern
is premature and is better addressed in a project that examines
appropriate means and distribution of costs. As noted by TTA,
there may be fairly inexpensive methods to promote the use of
the program. And, as noted by Worldcom and AT&T at the public
hearing, costs are often distributed fairly among carriers in other
commission projects.

Subsection (b): Lifeline Service and Link Up Service

AT&T opposed the addition of the expansion of benefit to those
at 125% or less of the federal poverty guidelines. AT&T regarded
this as burdensome and beyond the scope of the SB 560 man-
date for automatic enrollment. Further, AT&T argued that any
self-certification requirement is at odds with the goal of automatic
enrollment envisioned in the legislation.

Verizon recommended that the language be changed to say that
customers may receive Lifeline service either through automatic
enrollment where available or self-certification where automatic
enrollment is not available. Verizon recommended that a sep-
arate subparagraph be created to allow consumers at or below
the 125% federal poverty guideline to qualify for Link Up service.

The commission notes that currently all customers receiving Life-
line discounts participate in a self-certification process. The ad-
dition of the language allowing those at 125% or less of the fed-
eral poverty requirements to obtain Lifeline complies with the fed-
eral limitations placed upon states, parallels the electric discount
program currently being developed by the commission, and cap-
tures a percentage of the population that would qualify for the
TDHS benefits but chooses not to participate in public programs
for reasons of self-reliance or convenience. Because it is the in-
tent of this rule to expand the application of legitimate enrollment
in the Lifeline program, the commission does not agree that SB
560’s mandate has been exceeded. The commission also does
not agree that a separate paragraph is needed to accommodate
the inclusion of the poverty guideline because self-certification
is discussed separately in the balance of the rule.

Subsection (c): Lifeline Service Program.

AT&T noted that the Federal Communications Commission’s
(FCC) CALLS Order has increased the amount of the subscriber
line charge (SLC) (i.e.: from $3.50 per access line to $4.35
per access line for residential customers) and recommended
changing the language here to reflect that fact and the FCC’s
intention to annually review the SLC over the next three years.

TTA recommended revising the phrase "and discounts totaling
$10.50 per monthly bill". TTA supplied a redlined version of its
recommended revisions.

The commission adopted the language recommended by TTA
and incorporated all of the above recommendations accordingly.

Subsection (c)(1)(B)

In subsection (c)(1)(B)(i), regarding toll-blocking requirements,
TDHS recommended the following revision: "The eligible
telecommunications carrier shall offer toll blocking to all quali-
fying consumers...."

The commission believes that the term "low-income" is neces-
sary and includes all categories of consumers who qualify for
Lifeline.
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Subsection (c)(1)(C)(i)-(iii)

AT&T recommended changing the title of subsection (c)(1)(C)(ii)
to "Discontinuance of Lifeline Service," noting that the use of the
term Disconnection is confusing. AT&T also suggested that it
be made clear that the carrier will be reimbursed for the provi-
sion of Lifeline service throughout the period that it is required
to notify end users being declared ineligible by TDHS records.
AT&T stated that its position was that carriers should be able to
rely exclusively upon TDHS records and that 30 days is the ap-
propriate timeframe for discontinuing the user’s Lifeline service
(as opposed to the 60 days in this subsection). AT&T believed
that TLSC’s recommendation that subsection (c)(1)(C)(ii) be re-
vised to require self-addressed postage paid reply forms and en-
velopes runs counter to AT&T’s contention that self-certification
should be discontinued in its entirety. In addition, AT&T opined
that the non-reimbursable costs are unwarranted. Further, AT&T
favored an affidavit because this will protect the company against
customer fraud. AT&T reiterated that TLSC’s assertion that au-
tomatic enrollment includes Link Up and that all carriers are re-
quired to implement it and provide outreach exceeds the SB 560
intent and is over-broad.

TLSC disagreed with AT&T’s position that the 60-day grace
period for discontinuing the discount be shortened to 30 days
and notes the difficulty that a client may have in proving
eligibility. TLSC also pointed out that errors do occur. TLSC
recommended that subsection (c)(1)(C)(ii) be amended to
require the notice of disconnection sent to end-users be ac-
companied by the self-certification form and a self-addressed
postage paid envelope. TLSC also recommended that the
use of the term "affidavit" with reference to self-certification be
replaced with the term "sworn statement." Affidavits require
notarization, which makes the process costly and difficult for
many potentially qualified recipients. Further, TLSC provided
a "Customer Self-Certification of Income Eligibility Form" and
noted this will eliminate the requirement for carriers to develop
such a form and be subject to the commission’s review.

TDHS noted it only had knowledge of the individuals eligible for
food stamps, Medicaid and Supplemental Security Income (SSI),
and not of recipients of federal housing assistance and the LI-
HEAP programs. TDHS recommended this revision: "Upon no-
tice by the Texas Department of Human Services (TDHS) that an
end user no longer qualifies for food stamps, Medicaid or Sup-
plemental Security Income, the eligible...."

TTA and Worldcom also recommended subsection (c)(1)(C)(ii)-
(iii) be revised. These revisions would change "Disconnection" to
"Discontinuance" and change the timeframe for annual affidavits
for customers. TTA provided a redlined version of its changes.

Finally, Verizon noted that subsection (c)(1)(C)(ii) is unneces-
sary because service is not interrupted when the customer no
longer qualifies for Lifeline. Verizon reminded parties that only
the Lifeline discount is halted. Therefore, the modifications rec-
ommended by parties are not necessary in Verizon’s opinion.

The commission has incorporated AT&T’s suggested title for
subsection (c)(1)(C)(ii). The commission does not agree with
AT&T’s argument regarding shortening the timeframe from
60 days to 30 days because TLSC’s argument regarding the
complexity of addressing this matter via governmental and
local exchange carrier (LEC) bureaucratic structures is com-
pelling. However, the commission does not concur with TLSC’s
conclusion that a self-addressed stamped envelope must be
provided by the carrier, believing that it is not an undue burden

for the subscriber to mail or deliver their response to this inquiry.
The commission has also incorporated the language change
recommended by TDHS and recognizes the limitations of the
automatic enrollment database at this time. As discussed at
the public hearing, there is every expectation that the automatic
enrollment process will evolve and expand its database and ad-
ministration over the next two years. The commission believes
that TLSC has mis-interpreted the LECs’ and the commission’s
intent regarding the customer’s self-affirmation and notes that
nothing in this rule should be interpreted to require notarization
of the document submitted.

In subsection (c)(1)(C)(iii), TDHS recommended that the lan-
guage be changed to indicate that individuals who can self-cer-
tify include those receiving federal housing assistance and LI-
HEAP benefits as well as those who are low-income. TDHS be-
lieved that referring to the consumer as low-income might cause
confusion because the qualifications for participation are low-in-
come and be in one of the TDHS programs (food stamps, Med-
icaid or SSI) or in one of the other two benefit programs. There-
fore, references to "low-income" appear to indicate that the con-
sumer is different from those individuals who qualify for the ser-
vice based upon receipt of one of the specific benefit programs.
TDHS recommended the following change: "Individuals not re-
ceiving benefits through TDHS programs, but who have met Life-
line and Link Up qualifications in subsection (b)...." And, for the
same reason, TDHS recommended that all references to "low-in-
come" be deleted.

AT&T supported TDHS’ recommendation to remove the term
"low-income" but notes that TDHS’ recommendation regarding
separate lists from LIHEAP and federal housing offices is not
addressed in the rule. AT&T recommended that TDHS should
engage in a cooperative venture with these other agencies for
the formation of the list. AT&T also reiterated its position that
self- certification be removed from the rule. AT&T believes that if
self-certification is allowed it should be the responsibility of TDHS
to process this; otherwise, the carrier’s customers will have to
absorb the administrative costs. Further, AT&T recommended a
one-time notice to all those customers currently self-certified for
Lifeline. AT&T also objected to having to mail the end user an
affidavit and a notice twice before discontinuing the discount.

Worldcom recommended that self-certified customers receive
one notice per year advising they have 60 days to return the ac-
companying affidavit for continued service.

The commission has incorporated the use of the term "discon-
tinuance" as recommended by parties. The commission was
persuaded by AT&T’s argument regarding the second notice to
customers and believes the 60-day response period allows ade-
quate time for the customer to address verification. Companies
discussed the likelihood that they might employ a telephone fol-
low-up for customers who had not responded because it is more
cost-effective. Regardless, a customer disconnected from the
discount in error has not had their service terminated and may
easily regain the discount by contacting their company. The com-
mission believes that the use of the term "low-income" does not
cause confusion and encompasses all categories of qualifica-
tion for the Lifeline program. The commission recognizes that
other agencies do not currently share information with TDHS for
incorporation into the database being developed but, the com-
mission anticipates that the involvement of these agencies may
be gained in the future, perhaps during the outreach project.

Subsection (c)(1)(D)
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TLSC recommended carriers be required in their notice to ap-
plicants to advise that a service deposit is not necessary if the
applicant elects toll blocking.

The commission concurs and will address this issue in Project
Number 23608, Implementation and Outreach for Lifeline and
Link Up Service Automatic Enrollment.

Subsection (c)(2)(C)(i)-(iv)

Based on AT&T’s comments regarding the federal SLC, AT&T
recommended that in subsection (c)(2)(C)(i)-(iv), the dollar
amounts should be eliminated.

The commission has made appropriate changes to address
AT&T’s concern.

Subsection (d): Link-Up Service Program

Subsection (d)(1)(B)

AT&T believed language should be added to allow the carrier to
assess late fees if a customer fails to meet their payment obli-
gations under deferred payment plans and the carrier should be
allowed to disconnect service entirely if payments are not made
in a timely fashion.

The commission declines to incorporate AT&T’s recommenda-
tion and notes that this section was adopted from the federal
statute.

Subsection (e): Obligations of the consumer and the eligible
telecommunications carrier

Subsection (e)(1)

AT&T again noted its objection to self-certification.

TDHS recommended the following: "Consumers who meet the
requirements for qualification listed in subsection (b) of this sec-
tion but do not receive benefits under the food stamp, Medicaid
or Supplemental Security Income (SSI) programs may provide
their local eligible telecommunications carrier with an affidavit
of self-certification for Lifeline and/or Link Up Service benefits.
Consumers receiving food stamps, Medicaid or SSI benefits and
who have telephone service...."

Verizon sought clarification that self-certification is available for
consumers who qualify under any program in subsection (b) but
for whom automatic enrollment is not available, and that Link
Up service requires the consumer to initiate a request with their
carrier of choice.

Worldcom recommended changing the language in subsection
(e)(1) to require that consumers notify TDHS if they do not want
to receive Lifeline service. However, TDHS responded that it
does not have the capability to do anything with that information
at this time because it does not know who is or is not enrolled in
the program.

The commission believes that the changes it has made address
many of the concerns above. Although the commission recog-
nizes the objections of some parties to self-certification, it notes
that all current recipients of Lifeline are self-certified. In addition,
some states, such as California, use self-certification alone for
receipt of the Lifeline discount, and, in this instance, self-certi-
fication is included to allow qualifying customers outside of the
database to legitimately receive the benefit of the Lifeline dis-
count. Further, at the public hearing, consumer groups empha-
sized the importance of self-certification. Therefore, because no
harm is incurred by its inclusion and it may be advantageous to
the enrollment of a significant population of qualified customers,

the commission has retained self-certification in this rule. How-
ever, the commission disagrees with the clarifications suggested
by Verizon because the commission does not believe that lan-
guage clarifications are needed. The commission also disagrees
with Verizon that potential Link Up customers should be required
to initiate a request for service in order to receive services.

Subsection (e)(2)(A)(i)-(iii)

In subsection (e)(2)(A)(i), Verizon recommended that language
be changed from requiring an eligible telecommunications
carrier (ETC) to provide service within its territory to "offering"
the service for qualified individuals in its territory. In subsection
(e)(2)(A)(i)(II), Verizon stated that it did not believe that Link Up
service is part of automatic enrollment as envisioned by SB 560
and recommends customers be required to self-certify for Link
Up and that this section not be adopted.

TLSC agreed with other parties that subsection (e)(2)(A)(i) ap-
pears to create a duplicative process and prefers a single direct
mail notice be sent by a third party on a semiannual basis and be
paid for by the industry. TLSC stated that the draft rule does not
ensure that a TDHS client actually gets the brochure and ma-
terial. TLSC believed that this is a minimal requirement to get
people who deserve the program the services they need. TLSC
wanted the preamble to commit the commission and parties to a
follow-up project to track, analyze and make further recommen-
dation regarding enrollment. TLSC believed that a third party,
like LIDA, or a third- party administrator could conduct such out-
reach and do computer matches in the future.

AT&T recommended language be changed to require only the
carrier serving the qualifying end user to notify them of the dis-
count. AT&T noted that the directory and annual notice pro-
vided by all ETCs already provides advertisement of the avail-
ability of Lifeline service. Again, AT&T recommended a 30-day
timeframe. AT&T suggested the following language to subsec-
tion (e)(2)(A)(ii): "Upon receipt of the monthly update provided
by TDHS under subsection (e)(2) of this section, the eligible
telecommunications carrier shall begin reduced billing for those
qualifying low-income consumers subscribing to services within
thirty days of receipt of the monthly update and fulfillment by the
consumer of all criteria necessary to initiate service with the car-
rier, whichever is later."

In subsection (e)(2)(A)(ii), TDHS recommended the following:
"Upon receipt of the monthly update provided by TDHS under
subsection (f)(2) of this section, the eligible telecommunication
carrier shall begin reduced billing for those qualifying con-
sumers." TDHS also noted that the reference to the monthly
update provided by TDHS should be in subsection (f)(2), not
(e)(2).

TTA recommended changes to address concerns related to du-
plicative notice by companies and to the Link Up program.

Worldcom recommended deletion of subsection (e)(2)(A)(i)(II)
because mail-outs for all non-matches are not necessary. World-
com believed that the consequences resulting from direct mar-
keting requirements found in subsection (e) will delay implemen-
tation of the rule. Worldcom agreed with TLSC that the expense
will be passed on to all consumers. Worldcom stated that the
more we stray from direct automatic enrollment (meaning pro-
cesses developed between TDHS and the industry to effectuate
the transfer of information regarding eligible customers in the di-
rect provisioning of benefits) and incorporate direct marketing
or direct mail- out requirements, more time will be required to
get this project moving, which means less benefit to all Texas
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consumers. Worldcom opined that costs and delay would be
the unintended public interest consequences if the rule were
adopted as currently written, with multiple carriers sending let-
ters to non-matches.

AT&T recommended subsection (e)(2)(A)(iii) be deleted in its en-
tirety because of its objections to self-certification.

In subsection (e)(2)(A)(iii), TDHS recommended: "The eligible
telecommunications carrier shall provide an affidavit of self-cer-
tification to all customers who may meet the criteria of subsection
(b) of this section but do not receive benefits from TDHS...."

The commission has deleted subsection (e)(2)(A)(i)(II) because
it is persuaded by the parties’ arguments that this will reduce du-
plication for LECs and confusion for end users. As addressed
more fully above, the commission disagrees with AT&T’s posi-
tion on self-certification. Also, the commission declined TDHS’
language suggestions because, as stated previously, the com-
mission believes that "low-income" should be included in the rule
language.

Subsection (e)(2)(B)

AT&T objected to subsection (e)(2)(B) for the same reasons as
subsection (e)(2)(A), that notice will be duplicative. Also, AT&T
saw no basis for this subsection related to Link Up service be-
cause it is not addressed specifically in SB 560. AT&T recom-
mended it be deleted in its entirety.

TDHS recommended: "The eligible telecommunications carrier
shall provide Link Up Service to all qualifying consumers...."

TTA and TLSC recommended changes to address concerns re-
lated to duplicative notice by companies and to the Link Up pro-
gram.

Verizon recommended that "provide" be replaced with "offer"
and that the qualification "within the ETC’s service territory" be
added.

Worldcom objected to subsection (e)(2)(B) and stated its position
that Link Up is a separate program from Lifeline and this subsec-
tion requires ETCs to effectively solicit new customers who will
be Lifeline-eligible.

The commission believes promotion of service connection for
customers who do not have existing service is part of the intent
behind automatic enrollment and, although installation of service
will not be "automatic," provisions for Link Up Service are neces-
sary in the rule. The commission has made revisions pursuant
to the recommendations of parties that it believes address the
above concerns.

Subsection (f): Memorandum of Understanding

TDHS wanted to make clear that the format will be the same for
every carrier.

Subsection (f)(2)(A)

TDHS believed the wording of this section should be changed
to reflect the negotiated wording of the memorandum of under-
standing (MOU) or should be changed to generally refer to the
MOU executed between the commission and TDHS. Barring
that, TDHS recommended the following revision in subsection
(f)(2)(A), "TDHS will identify all active recipients of food stamp,
Medicaid and SSI benefits who are therefore eligible for Lifeline
and Link Up Service." TDHS stated that the client information
it will provide is its minimum requirement, but TDHS may

agree with the telephone companies to add additional client
information, if necessary.

TLSC recommended that the commission work with TDHS to
devise a specific process to insure that TDHS clients receive the
outreach materials through TDHS’ field offices and that this is
included in the MOU.

The commission has incorporated the recommendations of
TDHS. The commission does not believe the language recom-
mended by TLSC is necessary at this time. During the public
hearing, TDHS and the LECs indicated their willingness to
accommodate outreach through TDHS’ field offices and this
matter will be addressed further in the follow-up project. The
MOU only addresses the activities required by TDHS of the
commission and by the commission of TDHS to accomplish a
cooperative effort to implement automatic enrollment practices.

Subsection (f)(2)(B)

Worldcom believed subsection (f)(2)(B) should be modified to
state that TDHS would provide its file via file transfer protocol
(FTP).

TTA and AT&T proposed, as an alternative to an FTP format, that
an Internet site be set up.

The commission agrees with the comments made at the public
hearing that Worldcom’s recommendation is too limiting. TDHS
indicated at the public hearing that an Internet site would likely
be established in the future. Again, the commission is encour-
aged by TDHS’ cooperative interaction with the carriers and be-
lieves the database, its administration, and carrier use will evolve
to accomplish the goal of automatic enrollment. Therefore, the
commission has addressed the possibility of future evolution by
maintaining neutrality in this section so that the parties may have
the opportunity to create a database structure that meets their
needs.

Subsection (f)(2)(C)

TDHS recommended the following revision to subsection
(f)(2)(C): "TDHS and the eligible telecommunications carriers
may agree on another format to the initial list. TDHS will provide
each carrier’s list using the same format." TDHS noted that it
intends to provide data to each carrier using the same format
and is negotiating with the carriers as a group to determine
what that format will be.

The commission has incorporated changes to address TDHS’
concern.

All parties unanimously supported the use of social security
numbers to match customers.

AT&T believed the key element in identifying a qualifying cus-
tomer is the telephone number and emphasized its concern re-
garding consistent availability of telephone numbers from TDHS’
database. In addition, AT&T expressed its concern regarding
customer privacy but noted that the rule does not address situ-
ations in which a telephone number does not match the name
of the qualifying customer. Although AT&T does not use social
security numbers, AT&T had no objection to carriers using social
security numbers to identify customers.

Worldcom recommended modifying subsection (f)(2)(C) to
have TDHS provide social security numbers because it is more
reliable than phone numbers or addresses. Worldcom believed
that this is the best way of matching customers, which lowers
administrative costs to carriers and increases the number of
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consumers receiving benefits, making the use of social security
numbers good for consumers and carriers. In addition, World-
com recommended that this subsection should be modified to
say that monthly lists would only include new Lifeline eligible
consumers and that there will be one annual file for deletions
from the qualifying programs.

TDHS stated that it had received authorization from the Social
Security Administration to share information related to supple-
mental security income recipients including social security num-
bers and also believed that the use of social security numbers
would ensure more customers successfully being matched.

SWBT believed that there is no other reliable way to match
consumers without social security numbers and strongly rec-
ommended that social security numbers be used to alleviate
problems with similar or misspelled names or addresses.

Although TLSC usually does not support the of use social se-
curity numbers, TLSC believed that they are necessary in this
instance to guarantee accuracy. TLSC believed that too many
mismatches would occur without the ability of carriers to match
customers using social security numbers.

The commission agrees with commentors that the use of social
security numbers, where available to TDHS, in its database will
increase the accuracy and number of matches. Although the
commission is concerned about the use of social security num-
bers, the commission believes that the confidentiality agreement
between TDHS and the LECs will ensure the necessary privacy
protection for customers.

Subsection (f)(2)(D)

AT&T believed that TDHS should provide a list of the deleted
consumers monthly instead of a list of the eligible consumers that
would require the carrier to do a database search to eliminate the
non-qualifying clients.

AT&T’s recommendation has merit but is apparently impractical
at present according to comments received at the hearing.

Subsection (g): Tariff requirement

No comments were received on this section.

Subsection (h): Review of Affidavits of Self-Certification, letters
and notices provided by carriers

AT&T objected to any commission review and approval of its ma-
terials for consumers. Worldcom stated that it wants the flexibil-
ity to use whatever type of form it finds reasonable, so as not to
incur any additional development costs in complying with the ex-
act wording of a form that the commission might want to use as
a uniform self-certification form. However, Worldcom concurred
that it is reasonable in the future for the commission to create
some uniformity with the forms.

After extensive discussion at the public hearing, the commission
concludes that the commission must review the forms, but that
the LECs will not be required to make immediate changes to
printed materials. Instead, the commission proposes in a fol-
low-up project to review these materials and work to develop uni-
form letters, notices and self-certification forms to be used by all
parties on a going forward basis only.

Subsection (i): Implementation timeline

AT&T recommended the commission establish a compliance
timeline and require a waiver if a carrier cannot meet that
timeline.

TLSC was concerned about timely implementation and compli-
ance by the carriers and believed that the rule proposed allows
carriers too much time to comply with legislation already old.
TLSC emphasized that the industry has had over a year to pre-
pare for automatic enrollment and that implementation should
occur immediately upon adoption of the rule.

Verizon disagreed with TLSC’s recommendation regarding im-
plementation and believes that six months is appropriate.

TTA & TSTCI took issue with TLSC’s comments because of the
implication that the industry is "holding up" the process of auto-
matic enrollment and is not in compliance with legislative man-
dates. TTA & TSTCI believe that this process requires detailed
coordination of efforts and TDHS cannot do the bulk of its work
until a rule is finalized. TTA & TSTCI believe to do otherwise
would be an ineffective use of resources and investment.

AT&T stated that TLSC’s contention that all carriers should im-
plement automatic enrollment at the time the commission adopts
the rule is unsupportable and legally inaccurate, as well as fun-
damentally lacking in an understanding of the business needs
of the carriers. AT&T projected a six-month period, at a cost of
$300,000 - $600,000, between adoption of the rule and carrier
implementation.

Worldcom and SWBT supported staff’s language as proposed.
SWBT outlined a process for implementation, which SWBT be-
lieved would take approximately six months to complete.

Although the commission appreciates TLSC’s concerns regard-
ing the timeline, the changes made in this section accept the
practical implications of implementation as the parties have ex-
pressed them.

Subsection (j): Reporting requirements

AT&T opposed the collection and reporting of data on Life-
line customers because the notice required in subsection
(e)(2)(A)(ii)(II) is wasteful and should be deleted and asserted
that the information would be meaningless. AT&T stated that
this runs counter to the goal of SB 560 which requires TDHS to
identify the consumers who are eligible and create a database
for the collection of such data as may be needed.

Worldcom believed that subsection (j)(1) should be modified as
a result of the deletion of subsection (e)(2)(A)(i)(II).

SWBT suggested language "within one year of the effective
date," because carriers have up to 180 days to implement, with
a report due 180 days later.

The commission concludes that better information may be ob-
tained after a full year of implementation and has made the ap-
propriate changes allowing the commission to determine, based
on carrier reports, the effectiveness of the automatic enrollment
process.

Subsection (k): Notice of Lifeline and Link Up Services

AT&T recommended modification to clarify that notice in a direc-
tory is satisfactory.

TLSC stated that this section should be amended to include a
bilingual notice. TLSC also stated that the goal here should be
to have a rule that ensures that those people who are eligible for
Link Up receive the benefits.

The annual bill notice in this section is a requirement of the fed-
eral statutes. In addition, as a result of the hearing discussions

26 TexReg 1702 February 23, 2001 Texas Register



with consumer groups, the commission has added language re-
garding bilingual notice with the intent of greater outreach.

Subsection (l): Confidentiality agreements

No comments were received on this section.

All comments, including any not specifically referenced herein,
were fully considered by the commission. In adopting this rule,
the commission makes other minor modifications for the purpose
of clarifying its intent.

This amendment is adopted under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (Vernon 1998, Sup-
plement 2001) (PURA) which provides the commission with the
authority to make and enforce rules reasonably required in the
exercise of its powers and jurisdiction; and specifically, §55.012
and §55.015, which require that the commission adopt rules pro-
viding for automatic enrollment of eligible consumers to receive
Lifeline Service.

Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, §55.012 and §55.015.

§26.412. Lifeline Service and Link Up Service Programs.

(a) Scope and purpose. Through this rule the commission
seeks to extend Lifeline Service and Link Up Service to all qualifying
end users and establish a procedure for the Lifeline Automatic Enroll-
ment Program. This section applies to eligible telecommunications
carriers as defined by §26.418 of this title (relating to Designation of
Common Carriers as Eligible Telecommunications Carriers to Receive
Federal Universal Service Funds) and §26.417 of this title (relating
to Designation as Eligible Telecommunications Providers to Receive
Texas Universal Service Funds (TUSF)).

(b) Lifeline Service and Link Up Service. Each eligible
telecommunications carrier shall provide Lifeline Service and Link
Up Service as provided by this section. A customer with an income at
or below 125% of the federal poverty guidelines, or receiving benefits
from any of the following programs qualifies for Lifeline and Link
Up Services: Medicaid, food stamps, Supplemental Security Income
(SSI), federal public housing assistance, or Low Income Energy
Assistance Program (LIHEAP). A customer eligible for Lifeline
Service is automatically eligible for Link Up Service. However, a
customer may qualify for and receive Link Up Service independently
of Lifeline Service. Nothing in this section shall prohibit a customer
otherwise eligible to receive Lifeline Service and/or Link Up Service
from obtaining and using telecommunications equipment or services
designed to aid such customer in utilizing qualifying telecommunica-
tions services.

(c) Lifeline Service Program. Lifeline Service is a retail local
service offering available to qualifying low-income customers. Eligi-
ble telecommunications’ carriers provide qualifying end users with a
waiver of the federal subscriber line charge (SLC) and an additional
discount up to $7.00 per monthly bill and are reimbursed from federal
and state universal service funds.

(1) Provision of Lifeline Service. Lifeline Service shall be
provided according to the following requirements.

(A) Designated Lifeline services. The eligible telecom-
munications carrier shall offer the services or functionalities enumer-
ated in 47 Code of Federal Regulations §54.101(a)(1)-(9) (relating to
Supported Services for Rural, Insular and High Cost Areas).

(B) Toll blocking.

(i) Toll blocking requirements. The eligible
telecommunications carrier shall offer toll blocking to all qualifying

low-income customers at the time such customers subscribe to
Lifeline Service. If the customer elects to receive toll blocking, that
service shall become part of the customer’s Lifeline Service and the
customer’s monthly bill will not be increased by the toll blocking
charge.

(ii) Waiver. The commission may grant a waiver of
the requirement of clause (i) of this subparagraph upon a finding that
exceptional circumstances prevent an eligible telecommunications car-
rier from providing toll blocking. The period for the waiver shall not
extend beyond the time that the commission deems necessary for that
eligible telecommunications carrier to complete network upgrades to
provide toll blocking services.

(C) Disconnection of service.

(i) Disconnection prohibition. An eligible telecom-
munications carrier may not disconnect Lifeline Service for non-pay-
ment of toll charges.

(ii) Discontinuance of Lifeline Discounts when eli-
gibility ends. Upon notice by the Texas Department of Human Services
(TDHS), pursuant to subsection (f)(2)(D) of this section, that an end
user no longer qualifies for Lifeline Service, the eligible telecommuni-
cations carrier shall provide a direct mail notice to the end user advising
that the Lifeline Service discount will be discontinued 30 days from the
date of the notice unless the end user notifies the eligible carrier that an
error has been made. If the end user notifies the carrier of an error, the
Lifeline Service discount will be continued for an additional 30 days
to allow the end user adequate time to correct records and obtain an af-
firmation of eligibility from TDHS. If the end user has not obtained an
affirmation of eligibility from TDHS by the end of the 60-day period,
Lifeline Service may be discontinued and the end user’s service and
billing will continue at applicable tariffed rates.

(iii) Discontinuance of Lifeline Discounts for
customers who have self- certified. Individuals not receiving benefits
through TDHS programs, but who have met Lifeline income quali-
fications in subsection (b) of this section, may be required to verify
their status with an affidavit. Eligible telecommunications carriers
may require such verification annually and notify customers receiving
Lifeline Service by direct mail that the accompanying affidavit must
be submitted within 60 days to continue the Lifeline service. If the
customer does not respond within 60 days, the Lifeline discount will
cease and service will continue at applicable tariffed rates.

(D) Service deposit prohibition. If the qualifying
low-income customer voluntarily elects toll blocking from the eligible
telecommunications carrier, the carrier may not collect a service
deposit pursuant to §26.24 of this title (relating to Credit Requirements
and Deposits), in order to initiate Lifeline Service.

(2) Lifeline support.

(A) Lifeline support amounts. Lifeline support
amounts per qualifying low- income customer shall be provided
according to the provisions of this paragraph.

(i) Federal baseline Lifeline support amount. An el-
igible telecommunications carrier shall grant a waiver of the monthly
federal subscriber line charge (SLC) to qualifying low-income cus-
tomers. If the eligible telecommunications carrier does not charge the
federal SLC, it shall apply the federal baseline support amount to re-
duce its lowest tariffed residential rate for supported services.

(ii) State-approved $1.75 reduction. Pursuant
to 47 Code of Federal Regulations §54.403 (relating to Lifeline
Support Amount), an eligible telecommunications carrier shall give a

ADOPTED RULES February 23, 2001 26 TexReg 1703



qualifying low- income customer a state-approved reduction of $1.75
in the monthly amount of intrastate charges paid.

(iii) Additional state reduction with federal match-
ing. Pursuant to 47 Code of Federal Regulations §54.403, an eligi-
ble telecommunications carrier shall give a qualifying low-income cus-
tomer the following:

(I) an additional state-approved reduction of
$3.50 in the monthly amount of intrastate charges; and

(II) a further federally approved reduction of
$1.75.

(B) Recovery of support amounts.

(i) Federal baseline Lifeline support. An eligible
telecommunications carrier shall be entitled to recover the support
amount required by subparagraph (A)(i) of this paragraph pursuant to
47 Code of Federal Regulations §54.407 (relating to Reimbursement
for offering Lifeline), through the federal USF.

(ii) State-approved $1.75 reduction. An eligible
telecommunications carrier shall be entitled to recover federal Lifeline
support pursuant to 47 Code of Federal Regulations §54.407 to
recover the reduction amount required by subparagraph (A)(ii) of this
paragraph.

(iii) Additional state reduction with federal match-
ing.

(I) An eligible telecommunications carrier shall
be entitled to recover support from the Texas Universal Service Fund
to recover the reduction amount required by subparagraph (A)(iii)(I) of
this paragraph.

(II) An eligible telecommunications carrier shall
be entitled to recover federal Lifeline support pursuant to 47 Code of
Federal Regulations §54.407 to recover the reduction amount required
by subparagraph (A)(iii)(II) of this paragraph.

(C) Application of support amounts.

(i) An eligible telecommunications carrier that is
also an incumbent local exchange company (ILEC) as defined by
§26.5 of this title (relating to Definitions) that offered, as of June 1,
1997, a tariffed $3.50 Lifeline Service rate discount in addition to
the $3.50 waiver of the federal SLC, must reduce rates for services
determined appropriate by the commission by an amount equivalent to
the amount of support it is eligible to receive. If such ILEC does not
reduce its rates pursuant to a commission order, it shall not be eligible
to receive support.

(ii) Eligible telecommunications carriers that charge
the federal SLC or equivalent federal charges shall apply the federal
baseline Lifeline support to waive a qualified low-income customer’s
federal SLC. The state-approved reductions of $1.75 and $3.50 and
the additional federally approved reduction of $1.75 shall be applied to
reduce the monthly intrastate end user charges paid by the qualifying
low-income customers.

(iii) Eligible telecommunications carriers that do not
charge the federal SLC or equivalent federal charges shall apply the
federal baseline Lifeline support amount, plus the state-approved re-
duction of $1.75 and $3.50 and the additional federally approved re-
duction of $1.75 to reduce their lowest tariffed residential rate for the
supported services and charge qualified low-income customers the re-
sulting amount.

(iv) The monthly discounted residential rate for
qualified low-income customers may not be reduced below $2.50.

(d) Link Up Service Program. This is a program certified by
the Federal Communications Commission (FCC), pursuant to 47 CFR
§54.411, that provides a qualifying low- income customer with the fol-
lowing assistance:

(1) Services.

(A) A qualifying low-income customer may receive
a reduction in the eligible telecommunications carrier’s customary
charge for commencing telecommunications service for a primary
single line connection at the customer’s principal place of residence.
The reduction shall be half of the customary charge or $30, whichever
is less.

(B) A qualifying low-income customer may receive a
deferred schedule for payment of the charges assessed for commenc-
ing service, for which the customer does not pay interest. Interest shall
be waived for connection charges of up to $200 that are deferred for a
period not to exceed one year. Charges assessed for commencing ser-
vice include any charges that the carrier customarily assesses to connect
subscribers to the network. These charges do not include any permissi-
ble security deposit requirements. Deferred payment of these charges
will not be subject to late fees or additional service fees.

(2) Qualifying low-income customer choice. A qualifying
low-income customer is eligible for both of the services set forth in
paragraphs (1)(A) and (B) of this subsection.

(3) Limitation on receipt. An eligible telecommunications
carrier’s Link Up Service shall allow a qualifying low-income customer
to receive the benefit of Link Up Service on subsequent occasions only
for a principal place of residence with an address different from the res-
idence address at which the Link Up Service was provided previously.

(e) Obligations of the customer and the eligible telecommuni-
cations carrier.

(1) Obligations of the customer. Customers who meet the
low-income requirement for qualification but do not receive benefits
under the programs listed in subsection (b) of this section may pro-
vide their local eligible telecommunications carrier with an affidavit
of self-certification for Lifeline and/or Link Up Service benefits. Cus-
tomers receiving benefits under the programs listed in subsection (b)
of this section and who have telephone service will be subject to the
Lifeline automatic enrollment procedures of TDHS unless they provide
their local carrier with a request to be excluded from Lifeline Service.
Customers receiving benefits under the programs listed in subsection
(b) of this section and who do not have telephone service must initiate
a request for service from eligible telecommunications carriers provid-
ing local service in their area.

(2) Obligations of eligible telecommunications carriers.

(A) Lifeline Service.

(i) The eligible telecommunications carrier shall
provide Lifeline Service to all eligible customers identified by TDHS
within its service area in accordance with this section.

(I) The eligible telecommunications carrier shall
identify those customers on the initial list(s) provided by TDHS to
whom it is providing telephone service and shall begin reduced billing
for those qualifying low-income customers in accordance with the
timeline filed with the commission pursuant to subsection (i) of this
section.

(II) The eligible customer shall not be charged
for changes in telephone service arrangements that are made in order
to qualify for Lifeline Service, or for service order charges associated
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with transferring the account into Lifeline Service. If the eligible cus-
tomer changes the telephone service or initiates new service, the eligi-
ble telecommunications carrier shall begin reduced billing at the time
the change of service becomes effective or at the time new service is
established.

(ii) Upon receipt of the monthly update provided by
TDHS under subsection (e)(2) of this section, the eligible telecommu-
nications carrier shall begin reduced billing for those qualifying low-in-
come customers subscribing to services within 30 days of receipt of the
monthly update.

(iii) The eligible telecommunications carrier shall
provide a blank affidavit of self-certification to all customers who may
meet the low-income criteria of subsection (b) of this section but do
not receive benefits from TDHS and shall provide such affidavit by
direct mail at the customer’s request. Upon receipt of the customer’s
signed affidavit the eligible telecommunications carrier shall initiate
Lifeline Service within 30 days. The eligible telecommunications
carrier may require annual verification pursuant to the procedure in
subsection (c)(i)(C)(iii) of this section.

(B) Link Up Service. The eligible telecommunications
carrier shall provide Link Up Service to all qualifying low-income cus-
tomers as described in this section. Upon receipt of the self-certifica-
tion affidavit, the eligible telecommunications carrier will initiate con-
tact, by direct mail or telephone, with the qualifying customer to deter-
mine any necessary information required to accomplish a request for
new service. The customer will remain eligible for the Link Up dis-
counts for the 12-month period covered by the self-certification affi-
davit but the customer will be required to contact the eligible telecom-
munications carrier to initiate an order for service.

(f) Memorandum of Understanding. Pursuant to a Memoran-
dum of Understanding (MOU) between the commission and TDHS to
facilitate automatic enrollment of eligible customers in Lifeline, the
commission and the TDHS will undertake the following obligations.

(1) Commitments of the commission.

(A) The commission will provide TDHS with a listing
of eligible telecommunications carriers in the state. The listing will
include the carriers’ mailing addresses, a list of the counties served by
each carrier, and a carrier contact for Lifeline and Link Up Services.

(B) On a monthly basis, the commission will provide
electronic updates to the listing set out in subparagraph (A) of this para-
graph, including changes, additions or deletions to the listing.

(C) The commission will work with TDHS and the el-
igible telecommunications carriers to develop informational material
on Lifeline and Link Up Services for distribution to eligible customers
through TDHS’ field offices.

(D) The commission will provide TDHS with other in-
formation available to the commission that will assist TDHS in imple-
menting an automatic enrollment system for eligible customers.

(2) Commitments of TDHS

(A) TDHS will identify all active recipients of the ben-
efits in subsection (b) of this section who are therefore eligible for Life-
line and Link Up Service.

(B) By March 2, 2001, provided that TDHS has
received a signed confidentiality agreement pursuant to subsection
(1) of this section, TDHS will provide each eligible telecommunica-
tions carrier with an initial list of eligible customers for automatic
enrollment in Lifeline Service in an electronic format.

(C) The initial list set out in subparagraph (B) of this
paragraph shall include the name, address, county, telephone number,
if available, and social security number (SSN) of the qualifying cus-
tomer. TDHS and an eligible telecommunications carrier may agree
on another format to the initial list.

(D) TDHS will provide electronic updates to the ini-
tial list, in the same format, to each eligible telecommunications car-
rier. The monthly updates provided by TDHS will include new eligi-
ble customers only. An annual update provided by TDHS will include
"deletes", defined as a person or persons who have ceased being eligi-
ble or ceased receiving benefits from TDHS. The annual delete file will
be provided by TDHS on February 1 of each year, beginning February
1, 2002.

(E) TDHS will work with the commission and the el-
igible telecommunications carriers to develop informational material
on Lifeline and Link Up Services for distribution to eligible customers
through TDHS’ field offices.

(g) Tariff requirement. Each carrier seeking designation as an
eligible telecommunications carrier shall file a tariff to implement Life-
line Service and Link Up Service, or revise its existing tariff for compli-
ance with this section and with applicable law, prior to filing its applica-
tion for designation as an eligible telecommunications carrier. Within
60 days of the effective date of this section all carriers currently offering
Lifeline and Link Up Service shall file a revised tariff in compliance
with this section. No other revision, addition, or deletion unrelated to
Lifeline Service and Link Up Service shall be contained in the tariff
application.

(h) Review of Affidavits of Self-Certification, letters and no-
tices provided by eligible telecommunications carriers. Within 30 days
of the effective date of this section, eligible telecommunications car-
riers must provide drafts of its standard affidavit of self- certification
for low-income customers and any proposed letters, notices, or infor-
mational material, including text of its directory notice, to be used pur-
suant to this section for commission review and approval.

(i) Implementation timeline. Telecommunications carriers
must implement the Lifeline Service Automatic Enrollment Program
within 180 days after the effective date of this section.

(j) Reporting requirements.

(1) After receipt of the initial TDHS eligibility list and then
annually on the anniversary of the date of the telecommunications car-
rier’s full implementation of the automatic Lifeline enrollment process,
all eligible telecommunications carriers shall file with the commission
a report detailing how many customers were enrolled through the Life-
line Automatic Enrollment Program.

(2) Texas Universal Service Fund (TUSF). An eligible
telecommunications carrier providing Lifeline Service pursuant to
this section shall report information as required by the commission
or the TUSF administrator, including but not limited to the following
information.

(A) Initial reporting requirements. An eligible telecom-
munications carrier shall provide the commission and the TUSF admin-
istrator with information demonstrating that its Lifeline Service plan
meets the requirements of this section.

(B) Monthly reporting requirements. An eligible
telecommunications carrier shall report monthly to the TUSF ad-
ministrator the total number of qualified low-income customers to
whom Lifeline Service was provided for the month by the eligible
telecommunications carrier.
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(C) Other reporting requirements. An eligible telecom-
munications carrier shall report any other information required by the
commission or the TUSF administrator, including any information nec-
essary to assess contributions to and disbursements from the TUSF.

(3) Federal Lifeline Service Program. An eligible telecom-
munications carrier shall file the following information with the admin-
istrator of the Federal Lifeline Program:

(A) information demonstrating that the eligible
telecommunications carrier’s Lifeline Service plan meets the criteria
set forth in 47 Code of Federal Regulations Subpart E (relating to
Universal Service Support for Low- Income Consumers);

(B) the number of qualifying low-income customers
served by the eligible telecommunications carrier;

(C) the amount of state assistance; and

(D) other information required by the administrator of
the Federal Lifeline Program.

(k) Notice of Lifeline and Link Up Services. An eligible
telecommunications provider shall provide notice of Lifeline and Link
Up Services in any directory it distributes to its customers and shall
provide an annual bill message advising customers of the availability
of Lifeline and Link Up Services. In any instance where the carrier
provides bilingual (English and Spanish) information in its directory
and annual bill messages, the carrier must also provide its notice
regarding Lifeline and Link Up Service in a bilingual format.

(l) Confidentiality agreements. Eligible telecommunications
carriers must execute a confidentiality agreement with TDHS prior to
receiving the eligible customer list pursuant to subsection (f)(2)(B) of
this section. The agreement will specify that client information is re-
leased by TDHS to the carrier for the sole purpose of providing Lifeline
and/or Link Up Service to eligible customers and that the information
cannot be released by the carrier or used by the carrier for any other
purpose.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 12,

2001.

TRD-200100862
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: March 4, 2001
Proposal publication date: September 1, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 66. STATE ADOPTION AND
DISTRIBUTION OF INSTRUCTIONAL
MATERIALS
The Texas Education Agency (TEA) adopts amendments to 19
TAC §§66.1, 66.7, 66.10, 66.21, 66.24, 66.27, 66.28, 66.36,

66.54, 66.69, 66.78, 66.104, and 66.131, concerning state adop-
tion and distribution of instructional materials. The sections es-
tablish procedures for the adoption, purchase, and distribution
of instructional materials. The sections also specify definitions,
requirements, and procedures related to: general provisions;
state adoption of instructional materials; local operations; and
disposition of instructional materials. Sections 66.1 and 66.10
are adopted with changes to the proposed text as published in
the November 24, 2000, issue of the Texas Register (25 TexReg
11622). Sections 66.7, 66.21, 66.24, 66.27, 66.28, 66.36, 66.54,
66.69, 66.78, 66.104, and 66.131 are adopted without changes
and will not be republished. The TEA withdraws the amendment
to §66.51 that was filed as proposed in the November 24, 2000,
issue of the Texas Register (25 TexReg 11625) in order to con-
sider additional changes. The notice of withdrawal can be found
in the Withdrawn Rules section in this issue.

The adopted amendments include changes relating to: scope of
rules, back-order penalties; payment of fines; review and adop-
tion cycles; review and renewal of contracts; maximum cost for
instructional materials; adoptions by reference; samples; ancil-
lary materials; notification of expected ship dates for back-or-
dered textbooks; school district responsibility to pay the portion
of the cost of instructional materials above the state maximum;
and disposition of out-of-adoption instructional materials.

A minor technical edit has been made to §66.1 to correct punc-
tuation.

In response to comments, the following changes have been
made to §66.10 since published as proposed.

The word "adopted" has been added to subsections (g) and (i) to
references to instructional materials to clarify that the specified
penalty provisions apply to failure to deliver adopted instructional
materials.

The following comment was received regarding adoption of the
amendments.

Comment. A publisher’s representative requested an editorial
change to the language in proposed amendments to §66.10(g)
and §66.10(i) to clarify that references in these subsections refer
to failure to deliver adopted instructional materials in a timely
manner.

Agency Response. The agency agrees with the comment and
has modified the section.

SUBCHAPTER A. GENERAL PROVISIONS
19 TAC §§66.1, 66.7, 66.10

The amendments are adopted under the Texas Education
Code, §31.003, which authorizes the SBOE to adopt rules for
the adoption, requisition, distribution, care, use, and disposal of
textbooks.

§66.1. Scope of Rules.
The State Board of Education (SBOE) shall adopt lists of conforming
and nonconforming instructional materials for use in the public schools
of Texas according to the Texas Education Code, Chapter 31, and the
requirements in this chapter. Instructional materials recommended as
suitable for use in special populations, including bilingual education
programs, shall be adopted according to the rules in this chapter for
adopting regular instructional materials.

§66.10. Procedures Governing Violations of Statutes -- Administra-
tive Penalties.
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(a) Complaints. An official complaint alleging a violation of
the Texas Education Code, §31.151, must be filed with the commis-
sioner of education. The commissioner may hold a formal or informal
hearing in the case of an apparent violation of statute. Upon determin-
ing that a violation has occurred, the commissioner shall report his or
her findings to the State Board of Education (SBOE).

(b) Administrative penalties. Under the Texas Education
Code, §31.151(b), the SBOE may impose a reasonable administrative
penalty against a publisher or manufacturer found in violation of a
provision of §31.151(a). An administrative penalty shall be assessed
only after the SBOE has granted the publisher or manufacturer a
hearing in accordance with the Texas Education Code, §31.151, and
the Administrative Procedure Act.

(c) Penalties for failure to correct factual errors.

(1) A factual error shall be defined as a verified error of fact
or any error that would interfere with student learning. The context, in-
cluding the intended student audience and grade level appropriateness,
shall be considered.

(2) A factual error repeated in a single item or contained in
both the student and teacher components of instructional material shall
be counted once for the purpose of determining penalties.

(3) A penalty may be assessed for failure to correct a fac-
tual error identified in the list of editorial corrections submitted by a
publisher under §66.54(g) of this title (relating to Samples) or for fail-
ure to correct a factual error identified in the report of the commis-
sioner of education under §66.63(d) of this title (relating to Report of
the Commissioner of Education) and required by the SBOE. The pub-
lisher shall provide an errata sheet approved by the commissioner of
education with each teacher component of an adopted title.

(4) A penalty not to exceed $3,000 may be assessed for
each factual error identified after the deadline established in the procla-
mation by which publishers must have submitted corrected samples of
adopted instructional materials.

(d) Categories of factual errors.

(1) Category 1. A factual error in a student component that
interferes with student learning.

(2) Category 2. A factual error in a teacher component
only.

(3) Category 3. A factual error in either a student or teacher
component that reviewers do not consider serious.

(e) First-year penalties. The base and per-book penalties shall
be assessed as follows for failure to correct factual errors described in
subsections (c) and (d) of this section.

(1) Category 1 error. $25,000 base plus 1% of sales.

(2) Category 2 error. $15,000 base plus 1% of sales.

(3) Category 3 error. $5,000 base plus 1% of sales.

(f) Second-year penalties. The base and per-book penalties
shall be assessed as follows if a publisher, after being penalized for
failure to correct factual errors described in subsections (c) and (d) of
this section, repeats the violation in the subsequent adoption.

(1) Category 1 error. $30,000 base plus 1% of sales.

(2) Category 2 error. $20,000 base plus 1% of sales.

(3) Category 3 error. $10,000 base plus 1% of sales.

(g) Penalties for failure to deliver adopted instructional materi-
als in a timely manner. The SBOE may assess administrative penalties

against publishers who fail to deliver adopted instructional materials in
accordance with provisions in the contracts.

(h) State Board of Education discretion regarding penalties.
The SBOE may, if circumstances warrant, waive or vary penalties con-
tained in this section for first or subsequent violations based on the
seriousness of the violation, any history of a previous violation or vio-
lations, the amount necessary to deter a future violation, any effort to
correct the violation, and any other matter justice requires.

(i) Payment of fines. Each affected publisher shall issue credit
to the Texas Education Agency (TEA) in the amount of any penalty im-
posed under the provisions of this section. When circumstances war-
rant it, TEA is authorized to require payment of penalties in cash within
ten days. Each affected publisher who pays a fine for failure to deliver
adopted instructional materials in a timely manner will not be subject
to the liquidated damages provision in the publisher’s contract for the
same failure to deliver adopted instructional materials in a timely man-
ner.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 12,

2001.

TRD-200100874
Criss Cloudt
Associate Commissioner, Accountability Reporting and Research
Texas Education Agency
Effective date: March 4, 2001
Proposal publication date: November 24, 2000
For further information, please call: (512) 463-9701

♦ ♦ ♦
SUBCHAPTER B. STATE ADOPTION OF
INSTRUCTIONAL MATERIALS
19 TAC §§66.21, 66.24, 66.27, 6628, 66.36, 66.54, 66.69,
66.78

The amendments are adopted under the Texas Education
Code, §31.003, which authorizes the SBOE to adopt rules for
the adoption, requisition, distribution, care, use, and disposal of
textbooks.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 12,

2001

TRD-200100873
Criss Cloudt
Associate Commissioner, Accountability Reporting and Research
Texas Education Agency
Effective date: March 4, 2001
Proposal publication date: November 24, 2000
For further information, please call: (512) 463-9701

♦ ♦ ♦
SUBCHAPTER C. LOCAL OPERATIONS

ADOPTED RULES February 23, 2001 26 TexReg 1707



19 TAC §66.104

The amendment is adopted under the Texas Education Code,
§31.003, which authorizes the SBOE to adopt rules for the
adoption, requisition, distribution, care, use, and disposal of
textbooks.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 12,

2001.

TRD-200100872
Criss Cloudt
Associate Commissioner, Accountability Reporting and Research
Texas Education Agency
Effective date: March 4, 2001
Proposal publication date: November 24, 2000
For further information, please call: (512) 463-9701

♦ ♦ ♦
SUBCHAPTER E. DISPOSITION OF
INSTRUCTIONAL MATERIALS
19 TAC §66.131

The amendment is adopted under the Texas Education Code,
§31.003, which authorizes the SBOE to adopt rules for the
adoption, requisition, distribution, care, use, and disposal of
textbooks.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 12,

2001.

TRD-200100871
Criss Cloudt
Associate Commissioner, Accountability Reporting and Research
Texas Education Agency
Effective date: March 4, 2001
Proposal publication date: November 24, 2000
For further information, please call: (512) 463-9701

♦ ♦ ♦
CHAPTER 109. BUDGETING, ACCOUNTING,
AND AUDITING
SUBCHAPTER D. UNIFORM BANK BID AND
DEPOSITORY CONTRACT
19 TAC §109.51, §109.52

The Texas Education Agency (TEA) adopts amendments to 19
TAC §109.51 and §109.52, concerning uniform bank bids and
depository contracts, without changes to the proposed text as
published in the November 24, 2000, issue of the Texas Register
(25 TexReg 11628) and will not be republished. Section 109.51
establishes the requirement that each school district submit a
blank uniform bid form to each bank located in the district and,

if desired, to other banks interested in acting as depository for
all funds. The section includes the bid form prescribed by the
State Board of Education (SBOE). Section 109.52 establishes
the requirement that each school district select a bank or banks
as school depository or depositories and enter into a depository
contract or contracts with the bank or banks. A school district
may also enter into a bond or bonds with the bank or banks. The
section includes the depository contract form with the content
prescribed by the SBOE.

The adopted amendments include updates to the bid form (Fig-
ure 19 TAC §109.51(b)) and the contract form (Figure 19 TAC
§109.52(b)) and the addition of a new surety bond form (Figure
19 TAC §109.52(d)). Revisions to the bid form and contract form
include: wording to specify that the content of a surety bond is
defined in SBOE rule; details relating to surety bonds such as
payments, signatures, school district board of trustee approval,
and bond conditioning; specifications regarding the location for
the venue for litigation; and conditions for early withdrawal penal-
ties related to interest rates. In addition, revision to the contract
form stipulates that the length of the contract extends until a suc-
cessor is selected and qualified. The new surety bond form sets
forth requirements relating to: guarantee; designation of depos-
itory owner(s) and account(s); limit of liability; payment of loss;
termination or cancellation; responsibility of bank; consolidation
or merger; and sole use and benefits.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under the Texas Education Code,
§7.102(b)(34), which requires the SBOE to prescribe uniform bid
blanks for school districts to use in selecting a depository bank as
required under §45.206; and §45.208, which requires the SBOE
to prescribe the form and content of a depository contract or con-
tracts, bond or bonds, or other necessary instruments setting
forth the duties and agreements pertaining to a depository.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 12,

2001.

TRD-200100870
Criss Cloudt
Associate Commissioner, Accountability Reporting and Research
Texas Education Agency
Effective date: March 4, 2001
Proposal publication date: November 24, 2000
For further information, please call: (512) 463-9701

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 1. TEXAS BOARD OF
ARCHITECTURAL EXAMINERS

CHAPTER 1. ARCHITECTS
SUBCHAPTER A. SCOPE; DEFINITIONS
22 TAC §1.5
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The Texas Board of Architectural Examiners adopts an amend-
ment to Chapter 1, Subchapter A, §1.5 concerning defined
terms. The proposal to amend this rule was published in the
September 29, 2000, issue of the Texas Register (25 TexReg
9805). The amendment is being adopted without changes. The
text of the section will not be republished.

The amendment sets forth a definition for the word "reinstate-
ment."

No public comments were received regarding the proposed
amendment.

The amendment is adopted pursuant to Section 3b of Article
249a, Vernon’s Texas Civil Statutes, which provides the Texas
Board of Architectural Examiners with authority to promulgate
rules necessary for the performance of its statutory duties.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 7,

2001.

TRD-200100773
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: February 27, 2001
Proposal publication date: September 29, 2000
For further information, please call: (512) 305-8535

♦ ♦ ♦
SUBCHAPTER C. EXAMINATIONS
22 TAC §1.52

The Texas Board of Architectural Examiners adopts new §1.52
concerning the scholarship fund established by Section 7a of
the Architects’ Registration Law. The new §1.52 seeks to define
how the scholarship fund will be administered. The proposal to
adopt this rule was published in the October 6, 2000, issue of the
Texas Register (25 TexReg 10083). The rule is being adopted
with changes. The changes are intended to allow the Board to
choose between administering all aspects of the fund itself or
selecting an outside entity to assist with administration; to allow
the Board to refrain from collecting the fee on an annual basis;
to allow the Board to distribute scholarship monies even after a
candidate has completed the registration process, and to limit
the appearance of impropriety in the awarding of scholarships
by prohibiting awards to certain categories of people.

No public comments were received regarding the proposed rule.

The new sections are adopted pursuant to Section 7(a) of Article
249a, Vernon’s Texas Civil Statutes, which requires the Texas
Board of Architectural Examiners to create rules to implement a
statutorily mandated scholarship fund.

These adopted sections do not affect any other statutes.

§1.52. Financial Assistance to ARE Candidates.

(a) The fund established by the 76th Texas Legislature to pro-
vide financial assistance to ARE Candidates shall be administered by
the Board or, if authorized by law, by an independent scholarship ad-
ministrator approved by the Board. As mandated by Section 7A of the
Architects’ Registration Law, the Architect Registration Examination

Financial Assistance Fund (AREFAF) shall be funded by a mandatory
fee from all Texas registered Architects.

(b) A one-time maximum award of $500 shall be awarded to
each approved applicant. Each scholarship recipient shall meet the fol-
lowing criteria:

(1) Each scholarship recipient shall be a Texas resident who
has resided in Texas for at least twelve (12) months immediately pre-
ceding the date the recipient submitted his or her application for the
AREFAF award;

(2) Each scholarship recipient shall be a Candidate in good
standing or shall be an Architect who completed the ARE after Septem-
ber 1, 1999;

(3) Each scholarship recipient shall demonstrate that the
examination fee for the ARE would pose or has posed a financial hard-
ship for him or her; and

(4) Each scholarship recipient shall have attained passing
scores on sections of the ARE for which the combined fees total at
least $500.

(c) The Board shall not award an AREFAF scholarship to any
of the following persons:

(1) any member of the Board;

(2) any employee of TBAE;

(3) any person who assists in the administration of the
AREFAF;

(4) any current or former member of the Texas Legislature;
or

(5) any family member of any person described in subsec-
tion (c)(1), (c)(2), (c)(3), or (c)(4)of this section.

(d) Each applicant shall apply for an AREFAF award on an
authorized form available in the Board’s office or from an indepen-
dent scholarship administrator that has been approved to administer the
AREFAF.

(e) Each applicant shall be notified of the approval or rejection
of the applicant’s AREFAF application. Rejection of an application
shall include an explanation of the reason for rejection.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 7,

2001.

TRD-200100774
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: February 27, 2001
Proposal publication date: October 6, 2000
For further information, please call: (512) 305-8535

♦ ♦ ♦
SUBCHAPTER G. COMPLIANCE AND
ENFORCEMENT
22 TAC §1.121
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The Texas Board of Architectural Examiners adopts an amend-
ment to Chapter 1, Subchapter G, §1.121 concerning compli-
ance and enforcement. The proposal to amend this rule was
published in the October 6, 2000, issue of the Texas Register (25
TexReg 10083). The amendment is being adopted with changes.
The change is to add the words "use of the title architect" after the
phrase "practice of architecture " as well as other minor changes
which help clarify the rule.

This amendment is adopted as a result of the agency’s review of
Title 22, Chapter 1, Subchapter G, as mandated by Article IX of
the General Appropriations Act.

No public comments were received regarding the proposed
amendment.

The amendment is adopted pursuant to Section 3(b) of Article
249a, Vernon’s Texas Civil Statutes, which provides the Texas
Board of Architectural Examiners with authority to promulgate
rules.

§1.121. General.

In carrying out its responsibility to insure strict enforcement of the Ar-
chitects’ Registration Law (the Act), the Board may investigate circum-
stances which appear to violate or abridge the requirements of the Act
or the rules dealing with the practice of architecture and the use of the
title "architect." The Board also may investigate representations which
imply that a person or a business entity is legally authorized to offer
or provide architectural services to the public. Violations of the Act or
the rules which cannot be readily resolved through settlement shall be
disposed of by administrative, civil, or criminal proceedings as autho-
rized by law.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 7,

2001.

TRD-200100775
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: February 27, 2001
Proposal publication date: October 6, 2000
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §§1.122 - 1.125

The Texas Board of Architectural Examiners adopts the repeal
of §1.122 relating to the circumstances under which the appli-
cation of a person against whom the Board has initiated legal
action may be held without approval, disapproval, or rejection;
§1.123 relating to the conditions that must be met if an architect
or architectural firm maintains offices in more than one locality;
§1.124 relating to the requirements for properly constituted busi-
ness entities to acquire corporate architectural status via a No
Objection letter issued by the Texas Board of Architectural Ex-
aminers; and §1.125 which describes authorized use of the title
"Architect" and various constructions thereof by persons, firms,
partnerships, corporations, and groups of persons. The proposal
to repeal these rules was published in the October 6, 2000, issue
of the Texas Register (25 TexReg 10084). The repeal is being

adopted without changes. The text of the section will not be re-
published.

Simultaneously, the agency is adopting new rules with section
numbers 1.122 through 1.124 to replace the rules being re-
pealed. The rule regarding applications has been relocated to
Subchapter H. Due to the extensive modifications proposed
in the new rules, amending the existing rules is less practical
than repealing the existing rules and publishing new rules. The
modifications are being made as a result of the agency’s review
of Title 22, Chapter 1, Subchapter G as mandated by Article IX
of the General Appropriations Act.

No public comments were received regarding the proposed re-
peal of these rules.

The repeal is adopted pursuant to Section 3(b) of Article 249a,
Vernon’s Texas Civil Statutes, which provides the Texas Board
of Architectural Examiners with authority to promulgate rules.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 7,

2001.

TRD-200100777
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: February 27, 2001
Proposal publication date: October 6, 2000
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §§1.122 - 1.124

The Texas Board of Architectural Examiners adopts new §1.122
relating to the conditions that must be satisfied in order for an Ar-
chitect to associate to provide architectural services jointly with
a person or groups of persons who is/are not a registered ar-
chitect or architects; new §1.123 which describes the conditions
under which persons and groups may use the title "architect" and
various constructions thereof; and new §1.124 relating to a busi-
ness entity’s responsibility to register with the Board in order to
offer or provide architectural services in Texas. The proposal to
adopt these rules was published in the October 6, 2000, issue of
the Texas Register (25 TexReg 10084). The new rules are be-
ing adopted with changes. The changes are intended to clarify
the Board’s intent and make the rules easier to understand and
follow.

Due to the proposal of extensive modifications, publishing
amendments to the existing rules is less practical than the
alternative of repealing the existing sections and publishing
new sections. The new rules are being adopted as a result
of the agency’s review of Title 22, Chapter 1, Subchapter G
as mandated by Article IX of the General Appropriations Act.
The new §1.122 requires any Architect who forms a business
association with a nonregistrant or a group of nonregistrants
to enter into a written agreement of association whereby the
Architect agrees to be responsible for the preparation of all
Construction Documents and architectural work. The section
defines what shall be included in the agreement of association,
requires that all Construction Documents prepared pursuant
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to the association be sealed, signed, dated, and retained by
the Architect who sealed them for ten (10) years from the date
of completion of the project. It requires a Texas Architect who
associates with a registered architect in another jurisdiction who
does not maintain an office in Texas to exercise Responsible
Charge over the preparation of all Construction Documents
and to provide written notification to each client stating that the
non-Texas architect is not registered to practice architecture
in Texas and that the Texas Architect will be in Responsible
Charge of all Construction Documents issued as a result of his
or her association with the non-Texas architect. New §1.123
authorizes only Architects duly registered in Texas to use
any form of the word "architect" or the word "architecture" to
describe themselves or services they offer or perform in Texas
and defines the circumstances under which a firm, partnership,
corporation, or other business association may use any form
of the word "architect" or the word "architecture" in its name or
to describe services it offers or performs in Texas. New §1.124
seeks to ensure that every business entity or association that
offers or provides architectural services in Texas be registered
with the Board by submitting a business registration application
form accompanied by at least one Architect of Record affidavit.
It requires the signer of an Architect of Record affidavit to notify
the Board in writing if he or she ceases to provide architectural
services on behalf of the business entity or association. It
authorizes the Board to establish an initial business registration
fee.

No public comments were received regarding the proposed
rules.

The new sections are adopted pursuant to Section 1, Section
10(i), Section 13(a), and Section 3(b) of Article 249a, Vernon’s
Texas Civil Statutes, which prohibit non-architects from practic-
ing architecture and using the title "architect" in Texas and pro-
vide the Texas Board of Architectural Examiners with authority
to promulgate rules necessary to carry out its statutory duty to
enforce the Act.

§1.122. Association.

(a) An Architect who forms a business association, either for-
mally or informally, to jointly offer architectural services with any in-
dividual who is not a duly registered Texas Architect or bona fide em-
ployee working in the same firm where the Architect is employed or
with any group of individuals who are not duly registered Texas Ar-
chitects shall, prior to offering architectural services on behalf of the
business association, enter into a written agreement of association with
the nonregistrant(s) whereby the Architect agrees to be responsible for
the preparation of all Construction Documents prepared and issued for
use in Texas pursuant to the agreement of association. All Construc-
tion Documents prepared and issued for use in Texas pursuant to the
agreement of association shall be prepared by the Architect or under
the Architect’s Supervision and Control unless the Construction Doc-
uments are prepared and issued as described in subsection (e) of this
section.

(b) The written agreement of association shall be signed by all
parties to the agreement. In addition to the provisions of subsection (a)
of this section, the written agreement of association shall contain the
following:

(1) The date when the agreement to associate is effective
and the approximate date when the association will be dissolved if such
association is not to be a continuing relationship. If the association is
to be a continuing relationship, that fact shall be so noted in the agree-
ment. If the association is only for one project, the project shall be

identified in the agreement of association by listing both the client’s
and the project’s names and addresses.

(2) The name, address, telephone number, registration
number, and signature of each Architect who has agreed to associate
with the nonregistrant(s).

(3) The name, address, telephone number, and signature of
each nonregistrant with whom the Architect has agreed to associate.

(c) All Construction Documents prepared pursuant to the as-
sociation described in this section shall be sealed, signed, and dated in
accordance with the provisions of Subchapter F.

(d) Paper or microform copies of all Construction Documents
resulting from the association, together with the written agreement of
association, shall be retained by the Architect who sealed them and
made available for review by the Board for ten (10) years from the date
of substantial completion of each project.

(e) If, pursuant to Section 14.2 of the Act, a Texas Architect
associates with a person who is not a Texas Architect but is duly reg-
istered as an architect in another jurisdiction and does not maintain or
open an office in Texas, The Texas Architect shall, at a minimum, exer-
cise Responsible Charge over the preparation of all Construction Doc-
uments issued for use in Texas as a result of the association. The Texas
Architect shall seal, sign, and date all Construction Documents issued
for use in Texas as a result of the association in the same manner as
if the Architect had prepared the Construction Documents or they had
been prepared under the Architect’s Supervision and Control. The re-
quirements of subsections (a), (b), and (d) of this section also must be
satisfied. For purposes of subsections (a) and (b), the term "nonregis-
trant" shall include the non-Texas architect. The requirements of this
subsection must be satisfied regardless of whether the Texas Architect
or the non-Texas architect acts as the "consultant" as that term is used
in Section 14.2 of the Act.

§1.123. Titles.
(a) Architects duly registered in Texas are authorized to use

any form of the word "architect" or the word "architecture" to describe
themselves and to describe services they offer and perform in Texas.

(b) A firm, partnership, corporation, or other business associa-
tion may use any form of the word "architect" or the word "architecture"
in its name or to describe services it offers or performs in Texas only
under the following conditions:

(1) The business employs at least one Architect on a full-
time basis or associates with at least one Architect pursuant to the pro-
visions of section 1.122; and

(2) The Architect(s) employed by or associated with the
business pursuant to subsection (b)(1) of this section exercise Supervi-
sion and Control over all architectural services performed by nonregis-
trants on behalf of the business, or in the case of services rendered pur-
suant to section 1.122(e), exercise, at a minimum, Responsible Charge
over all such services.

(c) No entity other than those qualified in subsections (a) and
(b) of this section may use any form of the word "architect" or "ar-
chitecture" in its name or to describe services it offers or performs in
Texas.

(d) A person enrolleld in the Intern Development Program
(IDP) may use the title "architectural intern."

§1.124. Business Registration.
(a) Unless excepted from the Act in accordance with Section

10 or Section 14 of the Act, each business entity or association that of-
fers or provides architectural services in Texas must register with the
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Board by submitting a completed business registration form accompa-
nied by at least one duly executed Architect of Record affidavit. Blank
business registration forms and Architect of Record affidavit forms may
be requested by contacting the Board’s office.

(b) Once the Board has received a completed business regis-
tration form and a duly executed Architect of Record affidavit from a
business entity or association, the Board shall enter the entity’s or as-
sociation’s name into its registry of business entities and associations
that are authorized to offer and provide architectural services in Texas.

(c) If an Architect who has signed an Architect of Record affi-
davit ceases to provide architectural services on behalf of the business
entity or association for which the Architect signed the affidavit, the
Architect must so notify the Board in writing. Such notification must
be postmarked within thirty (30) days of the date the Architect ceases
to provide architectural services on behalf of the business entity or as-
sociation.

(d) Effective September 1, 2001, the Board may establish a
business registration fee. All business entities required to register with
the Board pursuant to the provisions of this section shall pay the busi-
ness registration fee as prescribed by the Board.

(e) An Architect who is a sole proprietor doing business under
his/her own name shall be exempt from the requirements of subsections
(a) - (d) of this section.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 7,

2001.

TRD-200100776
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: February 27, 2001
Proposal publication date: October 6, 2000
For further information, please call: (512) 305-8535

♦ ♦ ♦
SUBCHAPTER H. PROFESSIONAL CONDUCT
22 TAC §§1.141-1.150

The Texas Board of Architectural Examiners adopts the repeal of
§1.141, which seeks to define generally the Board’s authority to
enforce the Regulation of the Practice of Architecture (the Act);
§1.142, pertaining to an architect’s professional responsibility as
it affects the property, lives, safety, health, or welfare of the gen-
eral public; §1.143, pertaining to an architect’s independent pro-
fessional judgment concerning employment, conflicts of interest
with a client or employer, compensation, clients’ and employ-
ers’ property, and the completion or revision of work prepared
by others; §1.144, pertaining to minimum standards of compe-
tence for architects; §1.145, pertaining to the conditions under
which an architect shall reveal and/or make use of confidences
and private information; §1.146, pertaining to securing architec-
tural work or assignments, advertising, the representation of an
architect’s professional qualifications, and the Professional Ser-
vices Procurement Act; §1.147, pertaining to the circumstances

under which the Board may require an architect to enter a reha-
bilitation program approved by the Texas Commission on Alco-
hol and Drug Abuse; §1.148, pertaining to an architect’s profes-
sional responsibility to uphold the ethical standards of the profes-
sion; §1.149, pertaining to the prevention of unauthorized prac-
tice; and §1.150, pertaining to Articles 6252-13c and 13d of Ver-
non’s Texas Civil Statutes and how the Board will identify and
evaluate criminal convictions of candidates and registrants. The
repeal is being adopted without changes. The proposal to re-
peal these rules was published in the December 22, 2000, issue
of the Texas Register (25 TexReg 12559).

Simultaneously, the agency is adopting new rules with section
numbers 1.141 through 1.151 to replace the rules being re-
pealed. Due to the extensive modifications to the new rules,
amending the existing rules is less practical than repealing
the existing rules and adopting new rules. The modifications
are being made as a result of the agency’s review of Title 22,
Chapter 1, Subchapter H, as mandated by Article IX of the
General Appropriations Act.

No comments were received regarding the proposal to repeal
these rules.

The repeal of these rules is adopted pursuant to Section 3(b) of
Article 249a, Vernon’s Texas Civil Statutes, which provides the
Texas Board of Architectural Examiners with authority to adopt
rules necessary to perform its statutory duties; the authority to
adopt rules impliedly authorizes the repeal of those rules which
have been adopted.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 9,

2001.

TRD-200100849
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: March 1, 2001
Proposal publication date: December 22, 2000
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §§1.141-1.151

The Texas Board of Architectural Examiners adopts new §1.141,
which generally describes the Board’s authority to promulgate
rules necessary for the regulation of the practice of architec-
ture and enforcement of Article 249a of Vernon’s Texas Civil
Statutes (the Act), generally describes the Board’s authority to
take different types of disciplinary action against an architect or
an applicant, lists the factors the Board will consider in deter-
mining an appropriate sanction for misconduct, and states that
architects must adhere to the Act and Rules even when pro-
viding services free of charge; new §1.142, pertaining to min-
imum competence to perform architectural services and defin-
ing "gross incompetency"; new §1.143, defining "recklessness";
new §1.144, relating to the performance or omission of acts with
the intent to defraud or deceive, prohibiting an architect from se-
curing architectural work or assignments through false advertis-
ing or through advertising that does not display an architectural
registration number, and prohibiting an architect from soliciting,
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offering, giving, or receiving something of value for securing a
public project; new §1.145, relating to conflicts of interest; new
§1.146, relating to an architect’s responsibility to refrain from par-
ticipating in or aiding or abetting a violation of the Act or Rules,
an architect’s responsibility to provide information about an ap-
plicant’s qualifications, and an architect’s responsibility to safe-
guard his or her professional seal; new §1.147, pertaining to the
Professional Services Procurement Act; new §1.148, pertaining
to the prohibition against unauthorized practice in another juris-
diction, the implications of disciplinary action by another juris-
diction, and the consequences of failure to renew a certificate
of registration prior to its expiration; new §1.149, relating to Ar-
ticles 6252-13c and 13d of Vernon’s Texas Civil Statutes and
the potential effects of applicants’ and registrants’ criminal con-
victions on professional licensure; new §1.150, relating to the
circumstances under which substance abuse may affect an ar-
chitect’s licensure and conditions under which the Board may
require an architect to enter a rehabilitation program approved
by the Texas Commission on Alcohol and Drug Abuse; and new
§ 1.151, pertaining to the effect of enforcement proceedings on
an application for architectural registration. Each rule is being
adopted with minor changes which correct grammar and clarify
the intent of each rule. The proposal to adopt these rules was
published in the December 22, 2000, issue of the Texas Register
(25 TexReg 12560).

Due to the proposal of extensive modifications, adopting amend-
ments to the existing rules is less practical than the alternative of
repealing the existing sections and adopting new sections. The
new rules are being adopted as a result of the agency’s review
of Title 22, Chapter 1, Subchapter H as mandated by Article IX
of the General Appropriations Act.

As a result of the new rules, the standards for professional prac-
tice will be better defined and easier to understand and also will
better reflect current industry standards.

No comments were received regarding the proposal to adopt
these rules

The new sections are adopted pursuant to Sections 3(b), 5(c),
and 11(b) of Article 249a, Vernon’s Texas Civil Statutes, which
provide the Texas Board of Architectural Examiners with author-
ity to promulgate rules and take action to enforce them; pursuant
to Section 5(d) of Article 249a, Vernon’s Texas Civil Statutes,
which directs the Board to adopt rules to prevent registrants from
participating in violations of the Professional Services Procure-
ment Act; and pursuant to Articles 6252-13c and 13d of Vernon’s
Texas Civil Statutes, which require the Board to take appropriate
action to address criminal convictions entered against registrants
and applicants.

§1.141. General.

(a) These rules of professional conduct are promulgated pur-
suant to the Architects’ Registration Law (the Act), Article 249a, Ver-
non’s Texas Civil Statutes, which directs the Board to make all rules
consistent with the laws and constitution of Texas which are reasonably
necessary for the regulation of the practice of architecture and the en-
forcement of the Act. Except as otherwise noted, these rules of profes-
sional conduct apply only to situations which are directly or indirectly
related to the practice of architecture.

(b) The Board may revoke or suspend an Architect’s certifi-
cate of registration, place on probation an Architect whose certificate
of registration has been suspended, reprimand an Architect, or assess
an administrative penalty against an Architect for a violation of any

provision of these rules of professional conduct or other provisions of
the Rules and Regulations of the Board or the Act. The Board also
may take action against an Applicant pursuant to section 1.151. A sin-
gle instance of misconduct may be grounds for disciplinary action by
the Board.

(c) Upon a finding of professional misconduct, the Board shall
consider the following factors in determining an appropriate sanction
or sanctions:

(1) the seriousness of the conduct, including the hazard or
potential hazard to the health or safety of the public;

(2) the economic damage or potential damage to property
caused by the misconduct;

(3) the respondent’s history concerning previous grounds
for sanction;

(4) the sanction necessary to deter future misconduct;

(5) efforts to correct the misconduct; and

(6) any other matter justice may require.

(d) These rules of professional conduct are not intended to sug-
gest or define standards of care in civil actions against Architects in-
volving their professional conduct.

(e) An Architect may donate his/her services to charitable
causes but must adhere to all provisions of the Act and the Rules and
Regulations of the Board in the provision of all architectural services
rendered regardless of whether the Architect is paid for the services.

§1.142. Competence.
(a) An Architect shall undertake to perform a professional ser-

vice only when the Architect, together with those whom the Architect
shall engage as consultants, is qualified by education and/or experi-
ence in the specific technical areas involved. During the delivery of
a professional service, an Architect shall act with reasonable care and
competence and shall apply the technical knowledge and skill which
is ordinarily applied by reasonably prudent architects practicing under
similar circumstances and conditions.

(b) An Architect shall not affix his/her signature or seal to any
architectural plan or document dealing with subject matter in which
he/she is not qualified by education and/or experience to form a rea-
sonable judgment.

(c) "Gross Incompetency" shall be grounds for disciplinary ac-
tion by the Board. An Architect may be found guilty of "Gross Incom-
petency" under any of the following circumstances:

(1) the Architect has engaged in conduct that provided ev-
idence of an inability or lack of skill or knowledge necessary to dis-
charge the duty and responsibility required of an Architect;

(2) the Architect engaged in conduct which provided evi-
dence of an extreme lack of knowledge of, or an inability or unwilling-
ness to apply, the principles or skills generally expected of a reasonably
prudent architect;

(3) the Architect has been adjudicated mentally incompe-
tent by a court; or

(4) pursuant to section 1.150(b).

§1.143. Recklessness.
(a) An Architect shall not practice architecture in any manner

which, when measured by generally accepted architectural standards
or procedures, is reasonably likely to result or does result in the endan-
germent of the safety, health, or welfare of the public.
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(b) "Recklessness" shall be grounds for disciplinary action by
the Board. "Recklessness" shall include the following practices:

(1) conduct which indicates that the Architect is aware of
yet consciously disregards a substantial risk of such a nature that its
disregard constitutes a significant deviation from the standard of care
that a reasonably prudent architect would exercise under the circum-
stances;

(2) knowing failure to exercise ordinary care and attention
toward the intended result when a procedure, technique, material, or
system is employed as a result of a decision made by the Architect and
such failure jeopardizes any person’s health, safety, or welfare; or

(3) action which demonstrates a conscious disregard for
compliance with a statute, regulation, code, ordinance, or recognized
standard applicable to the design or construction of a particular project
when such disregard jeopardizes any person’s health, safety, or wel-
fare.

§1.144. Dishonest Practice.

(a) An Architect may not directly or indirectly perform an act,
omit an act or allow an omission, make an assertion, or otherwise en-
gage in a practice with the intent to:

(1) defraud,

(2) deceive, or

(3) create a misleading impression.

(b) An Architect may not advertise in a manner which is false,
misleading, or deceptive. Each advertisement that offers the service
of an Architect in Texas and is found in a telephone directory, e-mail
directory, web site, or newspaper must clearly display that Architect’s
Texas architectural registration number. If an advertisement is for a
business that employs more than one Architect, only the Texas archi-
tectural registration number for one Architect employed by the firm or
associated with the firm pursuant to section 1.122 is required to be dis-
played.

(c) An Architect may not directly or indirectly solicit, offer,
give, or receive anything or any service of significant value as an in-
ducement or reward to secure any specific publicly funded architectural
work.

§1.145. Conflicts of Interest.

(a) If an Architect has any business association or financial in-
terest which might reasonably appear to influence the Architect’s judg-
ment in connection with the performance of a professional service and
thereby jeopardize an interest of the Architect’s client or employer, the
Architect shall promptly inform the client or employer in writing of
the circumstances of the business association or financial interest. Un-
less the client or employer provides written consent after full disclosure
regarding the circumstances of the business association or financial in-
terest, the Architect shall either terminate the business association or
financial interest or forego the project or employment.

(b) An Architect shall not solicit or accept, directly or indi-
rectly, any financial or other valuable consideration, material favor,
or other benefit of any substantial nature, financial or otherwise, from
more than one party in connection with a single project or assignment
unless the circumstances are fully disclosed in writing to all parties.

(c) An Architect shall not solicit or accept, directly or indi-
rectly, any financial or other valuable consideration, material favor, or
other benefit of any substantial nature from any supplier of materials or
equipment or from any contractor or any consultant in connection with
any project on which the Architect is performing or has contracted to
perform architectural services.

(d) The phrase "benefit of any substantial nature" is defined to
mean any act, article, money, or other material consideration which is
of such value or proportion that its acceptance creates an obligation or
the appearance of an obligation on the part of the Architect or otherwise
could adversely affect the Architect’s ability to exercise his/her own
judgment without regard to such benefit.

§1.146. Responsibility to the Architectural Profession.

(a) An Architect shall not:

(1) knowingly participate, directly or indirectly, in any
plan, scheme, or arrangement having as its purpose the violation of
any provision of the Act or any provision of the Rules and Regulations
of the Board;

(2) aid or abet, directly or indirectly:

(A) any unregistered person in connection with the
unauthorized practice of architecture;

(B) any business entity in the practice of architecture
unless carried on in accordance with the Act; or

(C) any person or any business entity in the use of a
professional seal or other professional identification so as to create the
opportunity for the unauthorized practice of architecture by any person
or any business entity;

(3) fail to exercise reasonable care or diligence to prevent
his/her partners, associates, shareholders, and employees from engag-
ing in conduct which, if done by him/her, would violate any provision
of the Act or any provision of the Rules and Regulations of the Board.

(b) An Architect possessing knowledge of an Applicant’s
qualifications for registration shall cooperate with the Board by
responding in writing to the Board regarding those qualifications when
requested to do so by the Board.

(c) An Architect shall be responsible and accountable for the
care, custody, control, and use of his/her architectural seal, professional
signature, and other professional identification. An Architect whose
seal has been lost, stolen, or otherwise misused shall report the loss,
theft, or misuse to the Board immediately upon discovery of the loss,
theft, or misuse. The Board may invalidate the registration number of
the lost, stolen, or misused seal upon the request of the Architect if the
Board deems it necessary.

§1.147. Professional Services Procurement Act.

An Architect shall neither submit a competitive bid to nor solicit a
competitive bid on behalf of any governmental entity that is prohibited
by the Professional Services Procurement Act, Subchapter A, Chapter
2254, Government Code, from making a selection or awarding a con-
tract on the basis of competitive bids. An Architect may submit infor-
mation related to the monetary cost of a professional service, including
information found in a fee schedule, only after the governmental entity
has selected the Architect on the basis of demonstrated competence and
qualifications pursuant to the Professional Services Procurement Act.

§1.148. Prevention of Unauthorized Practice.

(a) An Architect shall not practice or offer to practice archi-
tecture in any governmental jurisdiction in which to do so would be in
violation of a law regulating the practice of architecture in that juris-
diction.

(b) The revocation, suspension, or denial of a registration to
practice architecture in another jurisdiction shall be sufficient cause
for the revocation, suspension, or denial of a registration to practice
architecture in the State of Texas.
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(c) An Architect who fails to renew his/her certificate of reg-
istration prior to its annual expiration date shall not use the title "ar-
chitect" and shall not "practice architecture" as defined by Section 10
of the Act until after the Architect’s certificate of registration has been
properly renewed.

§1.149. Criminal Convictions.
(a) Pursuant to Article 6252-13c and Article 6252-13d, Ver-

non’s Texas Civil Statutes, the Board may suspend or revoke an existing
certificate of registration, disqualify a person from receiving a certifi-
cate of registration, or deny to a person the opportunity to be examined
for a certificate of registration because of the person’s conviction of a
crime if the crime directly relates to the duties and responsibilities of
a registered architect. The following procedures will apply in the con-
sideration of an application for registration as an Architect or in the
consideration of a Registrant’s criminal history:

(1) Each Applicant will be required to provide information
regarding the Applicant’s criminal history as part of the application
process. Each Registrant will be required to report any criminal con-
viction to the Board within thirty (30) days of the date the conviction is
entered by the court and to verify the status of the Registrant’s criminal
history on each registration renewal form. An Applicant or Registrant
shall not be required to report a conviction for a minor traffic offense.

(2) An Applicant or Registrant who has been convicted of
any crime will be required to provide a summary of each conviction in
sufficient detail to allow the executive director to determine whether it
appears to directly relate to the duties and responsibilities of a regis-
tered architect.

(3) If the executive director determines the conviction
might be directly related to the duties and responsibilities of a
registered architect, the Board’s staff will obtain sufficient details
regarding the conviction to allow the Board to determine the effect of
the conviction on the Applicant’s eligibility for registration or on the
Registrant’s fitness for continued registration.

(b) In determining whether a criminal conviction is directly
related to the duties and responsibilities of a registered architect, the
executive director and the Board will consider the following:

(1) the nature and seriousness of the crime;

(2) the relationship of the crime to the purposes for requir-
ing a license to practice architecture;

(3) the extent to which architectural registration might offer
an opportunity to engage in further criminal activity of the same type
as that in which the Applicant or Registrant had been involved; and

(4) the relationship of the crime to the ability, capacity, or
fitness required to perform the duties and discharge the responsibilities
of a registered architect.

(c) In addition to the factors that may be considered under sub-
section (b) of this section, the executive director and the Board shall
consider the following:

(1) the extent and nature of the Applicant’s or Registrant’s
past criminal activity;

(2) the age of the Applicant or Registrant at the time the
crime was committed and the amount of time that has elapsed since the
Applicant’s or Registrant’s last criminal activity;

(3) the conduct and work activity of the Applicant or Reg-
istrant prior to and following the criminal activity;

(4) evidence of the Applicant’s or Registrant’s rehabilita-
tion or rehabilitative effort;

(5) other evidence of the Applicant’s or Registrant’s
present fitness to practice as an Architect, including letters of recom-
mendation from law enforcement officials involved in the prosecution
or incarceration of the Applicant or Registrant or other persons in
contact with the Applicant or Registrant; and

(6) proof that the Applicant or Registrant has maintained
steady employment and has supported his/her dependents and other-
wise maintained a record of good conduct and has paid all outstanding
court costs, supervision fees, fines, and restitution as may have been
ordered.

(d) Crimes directly related to the duties and responsibilities of
a registered architect include any crime that reflects a lack of fitness for
professional licensure or a disregard of the standards commonly upheld
for the professional practice of architecture, such as the following:

(1) criminal negligence;

(2) soliciting, offering, giving, or receiving any form of
bribe;

(3) the unauthorized use of property, funds, or proprietary
information belonging to a client or employer;

(4) acts relating to the malicious acquisition, use, or dis-
semination of confidential information related to architecture; and

(5) any intentional violation as an individual or as a con-
senting party of any provision of the Act.

(e) The Board shall revoke the certificate of registration of any
Registrant who is convicted of any felony if the felony conviction re-
sults in incarceration. The Board also shall revoke the certificate of reg-
istration of any Registrant whose felony probation, parole, or manda-
tory supervision is revoked.

(f) If an Applicant is incarcerated as the result of a felony con-
viction, the Board may not approve the Applicant for registration dur-
ing the period of incarceration. If an Applicant’s felony probation,
parole, or mandatory supervision is revoked, the Board may not ap-
prove the Applicant for registration until the Applicant successfully
completes the sentence imposed as a result of the revocation.

(g) If the Board takes action against any Applicant or Regis-
trant pursuant to this section, the Board shall provide the Applicant or
Registrant with the following information in writing:

(1) the reason for rejecting the application or taking action
against the Registrant’s certificate of registration;

(2) notice that upon exhaustion of the administrative
remedies provided by the Administrative Procedure Act, Chapter
2001, Government Code, an action may be filed in a district court of
Travis County for review of the evidence presented to the Board and its
decision. The person must begin the judicial review by filing a petition
with the court within 30 days after the Board’s decision is final; and

(3) the earliest date the person may appeal.

(h) All proceedings pursuant to this section shall be governed
by the Administrative Procedure Act, Chapter 2001, Government
Code.

§1.150. Substance Abuse.

(a) If in the course of a disciplinary proceeding, it is found
by the Board that an Architect’s abuse of alcohol or a controlled sub-
stance, as defined by the Texas Controlled Substances Act, Chapter
481, Health and Safety Code, contributed to a violation of the Act or
the Rules and Regulations of the Board, the Board may condition its
disposition of the disciplinary matter on the Architect’s completion of
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a rehabilitation program approved by the Texas Commission on Alco-
hol and Drug Abuse that may include rehabilitation at a facility also
approved by the Commission.

(b) An Architect’s abuse of alcohol or a controlled substance
that results in the impairment of the Architect’s professional skill so
as to cause a direct threat to the property, safety, health, or welfare of
the public may be deemed "Gross Incompetency" and may be grounds
for the indefinite suspension of an Architect’s certificate of registra-
tion until such time as he or she is able to demonstrate to the Board’s
satisfaction that the reasons for suspension no longer exist and that the
termination of the suspension would not endanger the public.

(c) In order to determine whether abuse of alcohol or a con-
trolled substance contributed to a violation or has resulted in "gross
incompetency," the Board may order an examination by one or more
health care providers trained in the diagnosis or treatment of substance
abuse.

§1.151. Effect of Enforcement Proceedings on Application.

(a) The application of an Applicant against whom the Board
has initiated an enforcement proceeding may be held at the Board’s
discretion, without approval, disapproval, or rejection until:

(1) all enforcement proceedings have been terminated by a
final judgment or order and the time for appeal has expired, or if an
appeal is taken, such appeal has been terminated;

(2) the Applicant is in full compliance with all orders and
judgments of the court, all orders and rules of the Board, and all provi-
sions of the Act; and

(3) the Applicant has complied with all requests of the
Board for information related to such compliance, upon which the
Board shall complete the consideration of the application in the regular
order of business.

(b) An "enforcement proceeding" is initiated by the com-
mencement of an investigation that is based either on a formal
complaint filed with the Board or on information presented to the
Board that establishes probable cause for a belief in the existence of
facts that would constitute a violation of the Act or the Rules and
Regulations of the Board.

(c) The following sanctions may be imposed against an Appli-
cant who is found to have falsified information provided to the Board,
violated any of the practice or title restrictions of the Act, violated any
similar practice or title restriction of another jurisdiction, or otherwise
violated any of the statutory provisions or rules enforced by the Board:

(1) reprimand;

(2) the imposition of an administrative penalty;

(3) suspension of the registration certificate upon its effec-
tive date;

(4) rejection of the application; or

(5) denial of the right to reapply for registration for a period
not to exceedfive years.

(d) The Board may take action against an Applicant for any
act or omission if the same conduct would be a ground for disciplinary
action against an Architect.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 9,

2001.

TRD-200100848
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: March 1, 2001
Proposal publication date: December 22, 2000
For further information, please call: (512) 305-8535

♦ ♦ ♦
SUBCHAPTER K. PRACTICE; ARCHITECT
REQUIRED
22 TAC §1.213

The Texas Board of Architectural Examiners adopts an amend-
ment to Chapter 1, Subchapter K, §1.213 concerning alterations
and additions to existing buildings. The proposal to amend this
rule was published in the October 6, 2000, issue of the Texas
Register (25 TexReg 10091). The amendment is being adopted
with changes. The change eliminates redundant text in order to
clarify the rule.

No public comments were received regarding the proposed
amendment.

The amendment is adopted pursuant to Section 3(b) of Article
249a, Vernon’s Texas Civil Statutes, which provides the Texas
Board of Architectural Examiners with authority to promulgate
rules.

§1.213. Alterations and Additions to Existing Buildings.

Construction Documents for any alteration or addition to an existing
building involving structural changes which require the services of
a registered professional engineer in accordance with Texas Civil
Statutes, Article 3271a, the Texas Engineering Practice Act, or which
involve exitway changes affecting the building’s egress by more than
fifty (50) building occupants shall be prepared under the supervision
of an architect unless excepted in accordance with §1.211.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 7,

2001.

TRD-200100778
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: February 27, 2001
Proposal publication date: October 6, 2000
For further information, please call: (512) 305-8535

♦ ♦ ♦
CHAPTER 3. LANDSCAPE ARCHITECTS
SUBCHAPTER A. SCOPE; DEFINITIONS
22 TAC §3.5

The Texas Board of Architectural Examiners adopts an amend-
ment to Chapter 3, Subchapter A, §3.5 concerning defined
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terms. The proposal to amend this rule was published in the
September 29, 2000, issue of the Texas Register (25 TexReg
9808). The amendment is being adopted without changes. The
text of the section will not be republished.

The amendment sets forth a definition for the word "reinstate-
ment."

No public comments were received regarding the proposed
amendment.

The amendment is adopted pursuant to Section 4a of Article
249c, Vernon’s Texas Civil Statutes, which provides the Texas
Board of Architectural Examiners with authority to promulgate
rules necessary for the performance of its statutory duties.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 7,

2001.

TRD-200100779
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: February 27, 2001
Proposal publication date: September 29, 2000
For further information, please call: (512) 305-8535

♦ ♦ ♦
SUBCHAPTER G. COMPLIANCE AND
ENFORCEMENT
22 TAC §3.121

The Texas Board of Architectural Examiners adopts an amend-
ment to Chapter 3, Subchapter G, §3.121 concerning compli-
ance and enforcement. The proposal to amend this rule was
published in the October 6, 2000, issue of the Texas Register (25
TexReg 10093). The amendment is being adopted with changes.
The change is to add the words "use of the title landscape archi-
tect and the term landscape architecture" after the phrase "prac-
tice of landscape architecture" and other minor changes in order
to clarify the rule.

This amendment is proposed as a result of the agency’s review
of Title 22, Chapter 3, Subchapter G, as mandated by Article IX
of the General Appropriations Act.

Public comment was received from Eddy Edmondson, Presi-
dent of the Texas Nursery and Landscape Association. He sug-
gested replacing the language "rules dealing with the practice of
landscape architecture" with "rules dealing with the professional
practices of registered landscape architect." The Board declined
to change the language as recommended by Mr. Edmondson
because the Board determined that the language as proposed
more closely reflects the language used in Section 4(a), Article
249c, Vernon’s Texas Civil Statutes.

The amendment is adopted pursuant to Section 4(a) of Article
249c, Vernon’s Texas Civil Statutes, which provides the Texas
Board of Architectural Examiners with authority to promulgate
rules.

§3.121. General.

In carrying out its responsibility to insure strict enforcement of the
Landscape Architects’ Registration Law (the Act), the Board may in-
vestigate circumstances which appear to violate or abridge the require-
ments of the Act or the rules dealing with the practice of landscape
architecture and the use of the title "landscape architect" and the term
"landscape architecture." The Board may also investigate representa-
tions which imply that an individual is registered to practice landscape
architecture in Texas. Violations of the Act or the rules which cannot
be readily resolved through settlement shall be disposed of by admin-
istrative, civil, or criminal proceedings as authorized by law.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 7,

2001.

TRD-200100780
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: February 27, 2001
Proposal publication date: October 6, 2000
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §§3.122 - 3.125

The Texas Board of Architectural Examiners adopts the repeal
of §3.122 relating to the circumstances under which the applica-
tion of a person against whom the Board has initiated legal action
may be held without approval, disapproval, or rejection; §3.123
relating to the conditions that must be met if a landscape ar-
chitect or landscape architectural firm maintains offices in more
than one locality; §3.124 relating to the requirements for properly
constituted business entities to acquire corporate status via a No
Objection letter issued by the Texas Board of Architectural Ex-
aminers; and §3.125 which describes authorized use of the title
"Landscape Architect" and various constructions thereof by per-
sons, firms, partnerships, corporations, and groups of persons.
The proposal to repeal these rules was published in the October
6, 2000, issue of the Texas Register (25 TexReg 10093). The
repeal is being adopted without changes. The text of the section
will not be republished.

Simultaneously, the agency is adopting new rules with section
numbers 3.122 through 3.124 to replace the rules proposed for
repeal. The rule regarding applications has been relocated to
Subchapter H. Due to the extensive modifications proposed in
the new rules, amending the existing rules is less practical than
repealing the existing rules and publishing new rules. The mod-
ifications are being made as a result of the agency’s review of
Title 22, Chapter 3, Subchapter G as mandated by Article IX of
the General Appropriations Act.

No public comments were received regarding the proposed
amendments.

The repeal is adopted pursuant to Section 4(a) of Article 249c,
Vernon’s Texas Civil Statutes, which provides the Texas Board
of Architectural Examiners with authority to promulgate rules.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Office of the Secretary of State on February 7,

2001.

TRD-200100782
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: February 27, 2001
Proposal publication date: October 6, 2000
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §§3.122 - 3.124

The Texas Board of Architectural Examiners adopts new §3.122
relating to the conditions that must be satisfied in order for a
Landscape Architect to associate to provide services designated
as "landscape architecture" jointly with a person or group of per-
sons who is/are not a registered landscape architect or land-
scape architects; new §3.123 which describes authorized use
of the title "landscape architect" and the term "landscape archi-
tecture" by persons, firms, partnerships, corporations, or groups
of persons; and new §3.124 relating to a business entity’s re-
sponsibility to register with the Board in order to represent that
it is registered to practice landscape architecture in Texas. The
proposal to adopt these new rules was published in the October
6, 2000, issue of the Texas Register (25 TexReg 10094). The
new rules are being adopted with changes. The changes are in-
tended to clarify the Board’s intent and make the rules easier to
understand and follow.

Due to the proposal of extensive modifications, publishing
amendments to the existing rules is less practical than the
alternative of repealing the existing sections and publishing
new sections. The new rules are being proposed as a result
of the agency’s review of Title 22, Chapter 3, Subchapter
G as mandated by Article IX of the General Appropriations
Act. The new §3.122 requires any Landscape Architect who
forms a business association with a nonregistrant or group of
nonregistrants to enter into a written agreement of association
whereby the Landscape Architect agrees to be responsible for
the preparation of all Construction Documents and landscape
architectural work. The section defines what shall be included
in the agreement of association, requires that all Construction
Documents prepared pursuant to the association be sealed,
signed, dated, and retained by the Landscape Architect who
sealed them for ten (10) years from the date of completion of
the project. New §3.123 authorizes only Landscape Architects
duly registered in Texas to use the term "landscape architect"
or the term "landscape architecture" to describe themselves or
services they offer or perform in Texas and defines the circum-
stances under which a firm, partnership, corporation, or other
business association may use the term "landscape architect"
or the term "landscape architecture" in its name or to describe
services it offers or performs in Texas. New §3.124 seeks to
ensure that every business entity or association that offers or
provides landscape architectural services in Texas be registered
with the Board by submitting a business registration application
form accompanied by at least one Landscape Architect of
Record affidavit. It requires the signer of a Landscape Architect
of Record affidavit to notify the Board in writing if he or she
ceases to provide landscape architectural services on behalf
of the business entity or association. It authorizes the Board to
establish an initial business registration fee.

No public comments were received regarding the proposed
rules.

The new sections are being adopted pursuant to Section 5(a)
and Section 4(a) of Article 249c, Vernon’s Texas Civil Statutes,
which prohibit persons who are not registered landscape archi-
tects from representing themselves as if they are registered and
also provide the Texas Board of Architectural Examiners with au-
thority to promulgate rules necessary to carry out its statutory
duty to enforce the Act.

§3.122. Association.

(a) A Landscape Architect who forms a business association,
either formally or informally, to jointly offer services designated as
"landscape architecture" with any person who is not a duly registered
Texas Landscape Architect or bona fide employee working in the same
firm where the Landscape Architect is employed or with any group
of individuals who are not duly registered Texas Landscape Architects
shall, prior to offering such services on behalf of the business associ-
ation, enter into a written agreement of association with the nonregis-
trant(s) whereby the Landscape Architect agrees to be responsible for
the preparation of all Construction Documents prepared and issued for
use in Texas pursuant to the agreement of association. All Construc-
tion Documents prepared and issued for use in Texas pursuant to the
agreement of association shall be prepared by the Landscape Architect
or under the Landscape Architect’s Supervision and Control.

(b) The written agreement of association shall be signed by all
parties to the agreement. In addition to the provisions of subsection (a)
of this section, the written agreement of association shall contain the
following:

(1) The date when the agreement to associate is effective
and the approximate date when the association will be dissolved if such
association is not to be a continuing relationship. If the association is
to be a continuing relationship, that fact shall be so noted in the agree-
ment. If the association is only for one project, the project shall be
identified in the agreement of association by listing both the client’s
and the project’s names and addresses.

(2) The name, address, telephone number, registration
number, and signature of each Landscape Architect who has agreed to
associate with the nonregistrant(s).

(3) The name, address, telephone number, and signature of
each nonregistrant with whom then Landscape Architect has agreed to
associate.

(c) All Construction Documents prepared pursuant to the as-
sociation described in this section shall be sealed, signed, and dated in
accordance with the provisions of Subchapter F.

(d) Paper or microform copies of all Construction Documents
resulting from the association, together with the written agreement of
association, shall be retained by the Landscape Architect who sealed
them and made available for review by the Board for ten (10) years
from the date of substantial completion of each project.

§3.123. Titles.

(a) Landscape Architects duly registered in Texas are autho-
rized to use the title "landscape architect" to describe themselves and
the term "landscape architecture" to describe services they offer and
perform in Texas and to otherwise represent that they are licensed to
practice landscape architecture in Texas.

(b) A firm, partnership, corporation, or other business asso-
ciation may use the title "landscape architect" or the term "landscape
architecture" in its name or to describe services it offers or performs in
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Texas or may otherwise represent that it is registered to practice land-
scape architecture in Texas only under the following conditions:

(1) The business employs at least one Landscape Architect
on a full-time basis or associates with at least one Landscape Architect
pursuant to the provisions of §3.122; and

(2) The Landscape Architect(s) employed by or associated
with the business pursuant to subsection (b)(1) of this section exercise
Supervision and Control over all landscape architectural services per-
formed by nonregistrants on behalf of the business.

(c) No entity other than those qualified under subsections (a)
and (b) of this section may use the title "landscape architect" or the term
"landscape architecture" in its name or to describe services it offers or
performs in Texas or may otherwise represent that it is registered to
practice landscape architecture in Texas.

(d) A person participating in an internship to complete the ex-
periential requirements for landscape architectural registration in Texas
may use the title "landscape architectural intern."

§3.124. Business Registration.

(a) Each business entity or association that uses the title "land-
scape architect" or the term "landscape architecture" or otherwise rep-
resents that it is registered to practice landscape architecture in Texas
must register with the Board by submitting a completed business reg-
istration form accompanied by at least one duly executed Landscape
Architect of Record affidavit. Blank business registration forms and
Landscape Architect of Record affidavit forms may be requested by
contacting the Board’s office.

(b) Once the Board has received a completed business registra-
tion form and a duly executed Landscape Architect of Record affidavit
from a business entity or association, the Board shall enter the entity’s
or association’s name into its registry of business entities and associ-
ations that are authorized to use the title "landscape architect" and the
term "landscape architecture" and otherwise represent that they are reg-
istered to practice landscape architecture in Texas.

(c) If a Landscape Architect who has signed a Landscape Ar-
chitect of Record affidavit ceases to provide landscape architectural
services on behalf of the business entity or association for which the
Landscape Architect signed the affidavit, the Landscape Architect must
so notify the Board in writing. Such notification must be postmarked
within thirty (30) days of the date the Landscape Architect ceases to
provide landscape architectural services on behalf of the business en-
tity or association.

(d) Effective September 1, 2001, the Board may establish a
business registration fee. All business entities required to register with
the Board pursuant to the provisions of this section shall pay the busi-
ness registration fee as prescribed by the Board.

(e) A Landscape Architect who is a sole proprietor doing busi-
ness under his/her own name shall be exempt from the requirements of
subsections (a) - (d) of this section.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 7,

2001.

TRD-200100781

Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: February 27, 2001
Proposal publication date: October 6, 2000
For further information, please call: (512) 305-8535

♦ ♦ ♦
SUBCHAPTER H. PROFESSIONAL CONDUCT
22 TAC §§3.141-3.150

The Texas Board of Architectural Examiners adopts the repeal
of §3.141, which seeks to define generally the Board’s authority
to enforce the Regulation of the Practice of Landscape Archi-
tecture (the Act); §3.142, pertaining to a landscape architect’s
professional responsibility as it affects the property, lives, safety,
health, or welfare of the general public; §3.143, relating to a land-
scape architect’s independent professional judgment concerning
employment, conflicts of interest with a client or employer, com-
pensation, clients’ and employers’ property, and the completion
or revision of work prepared by others; §3.144, pertaining to mini-
mum standards of competence for landscape architects; §3.145,
relating to the conditions under which a landscape architect shall
reveal and/or make use of confidences and private information;
§3.146, relating to securing landscape architectural work or as-
signments, advertising, and the representation of a landscape
architect’s professional qualifications; §3.147, relating to the cir-
cumstances under which the Board may require a landscape ar-
chitect to enter a rehabilitation program approved by the Texas
Commission on Alcohol and Drug Abuse; §3.148, relating to a
landscape architect’s professional responsibility to uphold the
ethical standards of the profession; §3.149, relating to the pre-
vention of unauthorized practice; and §3.150, pertaining to Ar-
ticles 6252-13c and 13d of Vernon’s Texas Civil Statutes and
how the Board will identify and evaluate criminal convictions of
candidates and registrants. The repeal is being adopted without
changes. The proposal to repeal these rules was published in
the December 22, 2000, issue of the Texas Register (25 TexReg
12564).

Simultaneously, the agency is adopting new rules with section
numbers 3.141 through 3.151 to replace the rules being re-
pealed. Due to the extensive modifications to the new rules,
amending the existing rules is less practical than repealing the
existing rules and adopting new rules. The modifications are
being adopted as a result of the agency’s review of Title 22,
Chapter 3, Subchapter H, as mandated by Article IX of the
General Appropriations Act.

No comments were received regarding the proposal to repeal
these rules.

The repeal of these rules is adopted pursuant to Section 4(a) of
Article 249c, Vernon’s Texas Civil Statutes, which provides the
Texas Board of Architectural Examiners with authority to adopt
rules necessary to perform its statutory duties; the authority to
adopt rules impliedly authorizes the repeal of those rules which
have been adopted.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 9,

2001.
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TRD-200100851
Cathy L. Hendricks
Executive Director
Texas Board of Architectural Examiners
Effective date: March 1, 2001
Proposal publication date: December 22, 2000
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §§3.141-3.151

The Texas Board of Architectural Examiners adopts new
§3.141, which generally describes the Board’s authority to
promulgate rules necessary for the regulation of the practice
of landscape architecture and enforcement of Article 249c of
Vernon’s Texas Civil Statutes (the Act), generally describes the
Board’s authority to take different types of disciplinary action
against a landscape architect or an applicant, lists the factors
the Board will consider in determining an appropriate sanction
for misconduct, and states that landscape architects must
adhere to the Act and Rules even when providing services free
of charge; new §3.142, pertaining to minimum competence to
perform landscape architectural services and defining "gross in-
competency"; new §3.143, defining "recklessness"; new §3.144,
relating to the performance or omission of acts with the intent
to defraud or deceive, prohibiting a landscape architect from
securing landscape architectural work or assignments through
false advertising or through advertising that does not display a
landscape architectural registration number, and prohibiting a
landscape architect from soliciting, offering, giving, or receiving
something of value for securing a public project; new §3.145,
relating to conflicts of interest; new §3.146, relating to a land-
scape architect’s responsibility to refrain from participating in or
aiding or abetting a violation of the Act or Rules, a landscape
architect’s responsibility to provide information about an appli-
cant’s qualifications, and a landscape architect’s responsibility
to safeguard his or her professional seal; new §3.147, pertaining
to the Professional Services Procurement Act; new §3.148,
pertaining to the prohibition against unauthorized practice in
another jurisdiction, the implications of disciplinary action by
another jurisdiction, and the consequences of failure to renew
a certificate of registration prior to its expiration; new §3.149,
relating to Articles 6252-13c and 13d of Vernon’s Texas Civil
Statutes and the potential effects of applicants’ and registrants’
criminal convictions on professional licensure; new §3.150,
relating to the circumstances under which substance abuse may
affect a landscape architect’s licensure and conditions under
which the Board may require a landscape architect to enter
a rehabilitation program approved by the Texas Commission
on Alcohol and Drug Abuse; and new §3.151, pertaining to
the effect of enforcement proceedings on an application for
landscape architectural registration. Each rule is being adopted
with minor changes which correct grammar and clarify the intent
of each rule. The proposal to adopt these rules was published
in the December 22, 2000, issue of the Texas Register (25
TexReg 12565).

Due to the proposal of extensive modifications, adopting amend-
ments to the existing rules is less practical than the alternative of
repealing the existing sections and adopting new sections. The
new rules are being adopted as a result of the agency’s review
of Title 22, Chapter 3, Subchapter H as mandated by Article IX
of the General Appropriations Act.

As a result of the new rules, the standards for professional prac-
tice will be better defined and easier to understand and also will
better reflect current industry standards.

No comments were received regarding the proposal to adopt
these rules

The new rules are adopted pursuant to Section 4(a) and Section
8 of Article 249c, Vernon’s Texas Civil Statutes, which provide the
Texas Board of Architectural Examiners with authority to promul-
gate rules and take action to enforce them; pursuant to Section
5(d) of Article 249a, Vernon’s Texas Civil Statutes, which directs
the Board to adopt rules to prevent registrants from participating
in violations of the Professional Services Procurement Act; and
pursuant to Articles 6252-13c and 13d of Vernon’s Texas Civil
Statutes, which require the Board to take appropriate action to
address criminal convictions entered against registrants and ap-
plicants.

§3.141. General.

(a) These rules of professional conduct are promulgated pur-
suant to the Landscape Architects’ Registration Law (the Act), Article
249c, Vernon’s Texas Civil Statutes, which directs the Board to make
all rules consistent with the laws and constitution of Texas which are
reasonably necessary for the regulation of the practice of landscape ar-
chitecture and the enforcement of the Act. Except as otherwise noted,
these rules of professional conduct apply only to situations which are
directly or indirectly related to the practice of landscape architecture.

(b) The Board may revoke or suspend a Landscape Architect’s
certificate of registration, place on probation a Landscape Architect
whose certificate of registration has been suspended, reprimand a Land-
scape Architect, or assess an administrative penalty against a Land-
scape Architect for a violation of any provision of these rules of pro-
fessional conduct or other provisions of the Rules and Regulations of
the Board or the Act. The Board also may take action against an Ap-
plicant pursuant to section 3.151. A single instance of misconduct may
be grounds for disciplinary action by the Board.

(c) Upon a finding of professional misconduct, the Board shall
consider the following factors in determining an appropriate sanction
or sanctions:

(1) the seriousness of the conduct, including the hazard or
potential hazard to the health or safety of the public;

(2) the economic damage or potential damage to property
caused by the misconduct;

(3) the respondent’s history concerning previous grounds
for sanction;

(4) the sanction necessary to deter future misconduct;

(5) efforts to correct the misconduct; and

(6) any other matter justice may require.

(d) These rules of professional conduct are not intended to sug-
gest or define standards of care in civil actions against Landscape Ar-
chitects involving their professional conduct.

(e) A Landscape Architect may donate his/her services to char-
itable causes but must adhere to all provisions of the Act and the Rules
and Regulations of the Board in the provision of all landscape architec-
tural services rendered regardless of whether the Landscape Architect
is paid for the services.

§3.142. Competence.

(a) A Landscape Architect shall undertake to perform a pro-
fessional service only when the Landscape Architect, together with
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those whom the Landscape Architect shall engage as consultants, is
qualified by education and/or experience in the specific technical areas
involved. During the delivery of a professional service, a Landscape
Architect shall act with reasonable care and competence and shall ap-
ply the technical knowledge and skill which is ordinarily applied by
reasonably prudent landscape architects practicing under similar cir-
cumstances and conditions.

(b) A Landscape Architect shall not affix his/her signature or
seal to any landscape architectural plan or document dealing with sub-
ject matter in which he/she is not qualified by education and/or experi-
ence to form a reasonable judgment.

(c) "Gross Incompetency" shall be grounds for disciplinary ac-
tion by the Board. A Landscape Architect may be found guilty of
"Gross Incompetency" under any of the following circumstances:

(1) the Landscape Architect has engaged in conduct that
provided evidence of an inability or lack of skill or knowledge neces-
sary to discharge the duty and responsibility required of a Landscape
Architect;

(2) the Landscape Architect engaged in conduct which pro-
vided evidence of an extreme lack of knowledge of, or an inability or
unwillingness to apply, the principles or skills generally expected of a
reasonably prudent landscape architect;

(3) the Landscape Architect has been adjudicated mentally
incompetent by a court; or

(4) pursuant to section 3.150(b).

§3.143. Recklessness.

(a) A Landscape Architect shall not practice landscape archi-
tecture in any manner which, when measured by generally accepted
landscape architectural standards or procedures, is reasonably likely to
result or does result in the endangerment of the safety, health, or wel-
fare of the public.

(b) "Recklessness" shall be grounds for disciplinary action by
the Board. "Recklessness" shall include the following practices:

(1) conduct which indicates that the Landscape Architect is
aware of yet consciously disregards a substantial risk of such a nature
that its disregard constitutes a significant deviation from the standard
of care that a reasonably prudent landscape architect would exercise
under the circumstances;

(2) knowing failure to exercise ordinary care and attention
toward the intended result when a procedure, technique, material, or
system is employed as a result of a decision made by the Landscape
Architect and such failure jeopardizes any person’s health, safety, or
welfare; or

(3) action which demonstrates a conscious disregard for
compliance with a statute, regulation, code, ordinance, or recognized
standard applicable to the design or construction of a particular project
when such disregard jeopardizes any person’s health, safety, or wel-
fare.

§3.144. Dishonest Practice.

(a) A Landscape Architect may not directly or indirectly per-
form an act, omit an act or allow an omission, make an assertion, or
otherwise engage in a practice with the intent to:

(1) defraud,

(2) deceive, or

(3) create a misleading impression.

(b) A Landscape Architect may not advertise in a manner
which is false, misleading, or deceptive. Each advertisement that
offers the service of a Landscape Architect in Texas and is found
in a telephone directory, e-mail directory, web site, or newspaper
must clearly display that Landscape Architect’s Texas landscape
architectural registration number. If an advertisement is for a business
that employs more than one Landscape Architect, only the Texas land-
scape architectural registration number for one Landscape Architect
employed by the firm or associated with the firm pursuant to section
3.122 is required to be displayed.

(c) A Landscape Architect may not directly or indirectly so-
licit, offer, give, or receive anything or any service of significant value
as an inducement or reward to secure any specific publicly funded land-
scape architectural work.

§3.145. Conflicts of Interest.
(a) If a Landscape Architect has any business association or fi-

nancial interest which might reasonably appear to influence the Land-
scape Architect’s judgment in connection with the performance of a
professional service and thereby jeopardize an interest of the Land-
scape Architect’s client or employer, the Landscape Architect shall
promptly inform the client or employer in writing of the circumstances
of the business association or financial interest. Unless the client or em-
ployer provides written consent after full disclosure regarding the cir-
cumstances of the business association or financial interest, the Land-
scape Architect shall either terminate the business association or finan-
cial interest or forego the project or employment.

(b) A Landscape Architect shall not solicit or accept, directly
or indirectly, any financial or other valuable consideration, material fa-
vor, or other benefit of any substantial nature, financial or otherwise,
from more than one party in connection with a single project or as-
signment unless the circumstances are fully disclosed in writing to all
parties.

(c) A Landscape Architect shall not solicit or accept, directly
or indirectly, any financial or other valuable consideration, material fa-
vor, or other benefit of any substantial nature from any supplier of ma-
terials or equipment or from any contractor or any consultant in connec-
tion with any project on which the Landscape Architect is performing
or has contracted to perform landscape architectural services.

(d) The phrase "benefit of any substantial nature" is defined to
mean any act, article, money, or other material consideration which is
of such value or proportion that its acceptance creates an obligation or
the appearance of an obligation on the part of the Landscape Architect
or otherwise could adversely affect the Landscape Architect’s ability
to exercise his/her own judgment without regard to such benefit.

§3.146. Responsibility to the Landscape Architectural Profession.
(a) A Landscape Architect shall not:

(1) knowingly participate, directly or indirectly, in any
plan, scheme, or arrangement having as its purpose the violation of
any provision of the Act or any provision of the Rules and Regulations
of the Board;

(2) aid or abet, directly or indirectly:

(A) any unregistered person in connection with the
unauthorized practice of landscape architecture;

(B) any business entity in the practice of landscape ar-
chitecture unless carried on in accordance with the Act; or

(C) any person or any business entity in the use of a
professional seal or other professional identification so as to create the
opportunity for the unauthorized practice of landscape architecture by
any person or any business entity;
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(3) fail to exercise reasonable care or diligence to prevent
his/her partners, associates, shareholders, and employees from engag-
ing in conduct which, if done by him/her, would violate any provision
of the Act or any provision of the Rules and Regulations of the Board.

(b) A Landscape Architect possessing knowledge of an Appli-
cant’s qualifications for registration shall cooperate with the Board by
responding in writing to the Board regarding those qualifications when
requested to do so by the Board.

(c) A Landscape Architect shall be responsible and account-
able for the care, custody, control, and use of his/her landscape architec-
tural seal, professional signature, and other professional identification.
A Landscape Architect whose seal has been lost, stolen, or otherwise
misused shall report the loss, theft, or misuse to the Board immediately
upon discovery of the loss, theft, or misuse. The Board may invalidate
the registration number of the lost, stolen, or misused seal upon the re-
quest of the Landscape Architect if the Board deems it necessary.

§3.147. Professional Services Procurement Act.

A Landscape Architect shall neither submit a competitive bid to nor
solicit a competitive bid on behalf of any governmental entity that is
prohibited by the Professional Services Procurement Act, Subchapter
A, Chapter 2254, Government Code, from making a selection or award-
ing a contract on the basis of competitive bids. A Landscape Architect
may submit information related to the monetary cost of a professional
service, including information found in a fee schedule, only after the
governmental entity has selected the Landscape Architect on the basis
of demonstrated competence and qualifications pursuant to the Profes-
sional Services Procurement Act.

§3.148. Prevention of Unauthorized Practice.

(a) A Landscape Architect shall not practice or offer to practice
landscape architecture in any governmental jurisdiction in which to do
so would be in violation of a law regulating the practice of landscape
architecture in that jurisdiction.

(b) The revocation, suspension, or denial of a registration to
practice landscape architecture in another jurisdiction shall be suffi-
cient cause for the revocation, suspension, or denial of a registration to
practice landscape architecture in the State of Texas.

(c) A Landscape Architect who fails to renew his/her certifi-
cate of registration prior to its annual expiration date shall not use the
title "landscape architect" until after the Landscape Architect’s certifi-
cate of registration has been properly renewed.

§3.149. Criminal Convictions.

(a) Pursuant to Article 6252-13c and Article 6252-13d, Ver-
non’s Texas Civil Statutes, the Board may suspend or revoke an existing
certificate of registration, disqualify a person from receiving a certifi-
cate of registration, or deny to a person the opportunity to be examined
for a certificate of registration because of the person’s conviction of a
crime if the crime directly relates to the duties and responsibilities of
a registered landscape architect. The following procedures will apply
in the consideration of an application for registration as a Landscape
Architect or in the consideration of a Registrant’s criminal history:

(1) Each Applicant will be required to provide information
regarding the Applicant’s criminal history as part of the application
process. Each Registrant will be required to report any criminal con-
viction to the Board within thirty (30) days of the date the conviction is
entered by the court and to verify the status of the Registrant’s criminal
history on each registration renewal form. An Applicant or Registrant
shall not be required to report a conviction for a minor traffic offense.

(2) An Applicant or Registrant who has been convicted of
any crime will be required to provide a summary of each conviction in

sufficient detail to allow the executive director to determine whether it
appears to directly relate to the duties and responsibilities of a regis-
tered landscape architect.

(3) If the executive director determines the conviction
might be directly related to the duties and responsibilities of a
registered landscape architect, the Board’s staff will obtain sufficient
details regarding the conviction to allow the Board to determine the
effect of the conviction on the Applicant’s eligibility for registration
or on the Registrant’s fitness for continued registration.

(b) In determining whether a criminal conviction is directly re-
lated to the duties and responsibilities of a registered landscape archi-
tect, the executive director and the Board will consider the following:

(1) the nature and seriousness of the crime;

(2) the relationship of the crime to the purposes for requir-
ing a license to practice landscape architecture;

(3) the extent to which landscape architectural registration
might offer an opportunity to engage in further criminal activity of the
same type as that in which the Applicant or Registrant had been in-
volved; and

(4) the relationship of the crime to the ability, capacity, or
fitness required to perform the duties and discharge the responsibilities
of a registered landscape architect.

(c) In addition to the factors that may be considered under sub-
section (b) of this section, the executive director and the Board shall
consider the following:

(1) the extent and nature of the Applicant’s or Registrant’s
past criminal activity;

(2) the age of the Applicant or Registrant at the time the
crime was committed and the amount of time that has elapsed since the
Applicant’s or Registrant’s last criminal activity;

(3) the conduct and work activity of the Applicant or Reg-
istrant prior to and following the criminal activity;

(4) evidence of the Applicant’s or Registrant’s rehabilita-
tion or rehabilitative effort;

(5) other evidence of the Applicant’s or Registrant’s
present fitness to practice as a Landscape Architect, including letters
of recommendation from law enforcement officials involved in the
prosecution or incarceration of the Applicant or Registrant or other
persons in contact with the Applicant or Registrant; and

(6) proof that the Applicant or Registrant has maintained
steady employment and has supported his/her dependents and other-
wise maintained a record of good conduct and has paid all outstanding
court costs, supervision fees, fines, and restitution as may have been
ordered.

(d) Crimes directly related to the duties and responsibilities of
a registered landscape architect include any crime that reflects a lack of
fitness for professional licensure or a disregard of the standards com-
monly upheld for the professional practice of landscape architecture,
such as the following:

(1) criminal negligence;

(2) soliciting, offering, giving, or receiving any form of
bribe;

(3) the unauthorized use of property, funds, or proprietary
information belonging to a client or employer;
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(4) acts relating to the malicious acquisition, use, or dis-
semination of confidential information related to landscape architec-
ture; and

(5) any intentional violation as an individual or as a con-
senting party of any provision of the Act.

(e) The Board shall revoke the certificate of registration of any
Registrant who is convicted of any felony if the felony conviction re-
sults in incarceration. The Board also shall revoke the certificate of reg-
istration of any Registrant whose felony probation, parole, or manda-
tory supervision is revoked.

(f) If an Applicant is incarcerated as the result of a felony con-
viction, the Board may not approve the Applicant for registration dur-
ing the period of incarceration. If an Applicant’s felony probation,
parole, or mandatory supervision is revoked, the Board may not ap-
prove the Applicant for registration until the Applicant successfully
completes the sentence imposed as a result of the revocation.

(g) If the Board takes action against any Applicant or Regis-
trant pursuant to this section, the Board shall provide the Applicant or
Registrant with the following information in writing:

(1) the reason for rejecting the application or taking action
against the Registrant’s certificate of registration;

(2) notice that upon exhaustion of the administrative
remedies provided by the Administrative Procedure Act, Chapter
2001, Government Code, an action may be filed in a district court of
Travis County for review of the evidence presented to the Board and its
decision. The person must begin the judicial review by filing a petition
with the court within 30 days after the Board’s decision is final; and

(3) the earliest date the person may appeal.

(h) All proceedings pursuant to this section shall be governed
by the Administrative Procedure Act, Chapter 2001, Government
Code.

§3.150. Substance Abuse.

(a) If in the course of a disciplinary proceeding, it is found by
the Board that a Landscape Architect’s abuse of alcohol or a controlled
substance, as defined by the Texas Controlled Substances Act, Chap-
ter 481, Health and Safety Code, contributed to a violation of the Act
or the Rules and Regulations of the Board, the Board may condition
its disposition of the disciplinary matter on the Landscape Architect’s
completion of a rehabilitation program approved by the Texas Com-
mission on Alcohol and Drug Abuse that may include rehabilitation at
a facility also approved by the Commission.

(b) A Landscape Architect’s abuse of alcohol or a controlled
substance that results in the impairment of the Landscape Architect’s
professional skill so as to cause a direct threat to the property, safety,
health, or welfare of the public may be deemed "Gross Incompetency"
and may be grounds for the indefinite suspension of a Landscape Ar-
chitect’s certificate of registration until such time as he or she is able to
demonstrate to the Board’s satisfaction that the reasons for suspension
no longer exist and that the termination of the suspension would not
endanger the public.

(c) In order to determine whether abuse of alcohol or a con-
trolled substance contributed to a violation or has resulted in "gross
incompetency," the Board may order an examination by one or more
health care providers trained in the diagnosis or treatment of substance
abuse.

§3.151. Effect Of Enforcement Proceedings On Application.

(a) The application of an Applicant against whom the Board
has initiated an enforcement proceeding may be held at the Board’s
discretion, without approval, disapproval, or rejection until:

(1) all enforcement proceedings have been terminated by a
final judgment or order and the time for appeal has expired, or if an
appeal is taken, such appeal has been terminated;

(2) the Applicant is in full compliance with all orders and
judgments of the court, all orders and rules of the Board, and all provi-
sions of the Act; and

(3) the Applicant has complied with all requests of the
Board for information related to such compliance, upon which the
Board shall complete the consideration of the application in the regular
order of business.

(b) An "enforcement proceeding" is initiated by the com-
mencement of an investigation that is based either on a formal
complaint filed with the Board or on information presented to the
Board that establishes probable cause for a belief in the existence of
facts that would constitute a violation of the Act or the Rules and
Regulations of the Board.

(c) The following sanctions may be imposed against an Appli-
cant who is found to have falsified information provided to the Board,
violated any of the title restrictions of the Act, violated any practice or
title restriction of another jurisdiction, or otherwise violated any of the
statutory provisions or rules enforced by the Board:

(1) reprimand;

(2) the imposition of an administrative penalty;

(3) suspension of the registration certificate upon its effec-
tive date;

(4) rejection of the application; or

(5) denial of the right to reapply for registration for a period
not to exceedfive years.

(d) The Board may take action against an Applicant for any
act or omission if the same conduct would be a ground for disciplinary
action against a Landscape Architect.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 9,

2001.

TRD-200100850
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: March 1, 2001
Proposal publication date: December 22, 2000
For further information, please call: (512) 305-8535

♦ ♦ ♦
CHAPTER 5. INTERIOR DESIGNERS
SUBCHAPTER A. SCOPE; DEFINITIONS
22 TAC §5.5

The Texas Board of Architectural Examiners adopts an amend-
ment to Chapter 5, Subchapter A, §5.5 concerning defined
terms. The proposal to amend this rule was published in the
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September 29, 2000, issue of the Texas Register (25 TexReg
9811). The amendment is being adopted without changes. The
text of the section will not be republished.

The amendment sets forth a definition for the word "reinstate-
ment."

No public comments were received regarding the proposed
amendment.

The amendment is adopted pursuant to Section 5d of Article
249e, Vernon’s Texas Civil Statutes, which provides the Texas
Board of Architectural Examiners with authority to promulgate
rules necessary for the performance of its statutory duties.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 7,

2001.

TRD-200100783
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: February 27, 2001
Proposal publication date: September 29, 2000
For further information, please call: (512) 305-8535

♦ ♦ ♦
SUBCHAPTER G. COMPLIANCE AND
ENFORCEMENT
22 TAC §5.131

The Texas Board of Architectural Examiners adopts an amend-
ment to Chapter 5, Subchapter G, §5.131 concerning compli-
ance and enforcement. The proposal to amend this rule was
published in the October 6, 2000, issue of the Texas Register (25
TexReg 10101). The amendment is being adopted with changes.
The change is to add the words "use of the title "interior designer"
and the term "interior design" after the phrase "practice of inte-
rior design" as well as other minor changes which help clarify the
rule.

No public comment was received.

The amendment is adopted pursuant Article 249e, Vernon’s
Texas Civil Statutes, which provides the Texas Board of Archi-
tectural Examiners with authority to promulgate rules.

§5.131. General.

In carrying out its responsibility to insure strict enforcement of the Inte-
rior Designers’ Registration Law (the Act), the Board may investigate
circumstances which appear to violate or abridge the requirements of
the Act or the rules dealing with the practice of interior design and the
use of the title "interior designer" and the term "interior design." Vio-
lations of the Act or the rules which cannot be readily resolved through
settlement shall be disposed of by administrative, civil, or criminal pro-
ceedings as authorized by law.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 7,

2001.

TRD-200100784
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: February 27, 2001
Proposal publication date: October 6, 2000
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §§5.132 - 5.135

The Texas Board of Architectural Examiners adopts the repeal
of §5.132 relating to the circumstances under which the applica-
tion of a person against whom the Board has initiated legal action
may be held without approval, disapproval, or rejection; §5.133
relating to the conditions that must be met if an interior designer
or interior design firm maintains offices in more than one local-
ity; §5.134 relating to the requirements for properly constituted
business entities to acquire corporate status via a No Objection
letter issued by the Texas Board of Architectural Examiners; and
§5.135 which describes authorized use of the title "Interior De-
signer" and various constructions thereof by persons, firms, part-
nerships, corporations, and groups of persons. The proposal to
amend this rule was published in the October 6, 2000, issue of
the Texas Register (25 TexReg 10102). The repeals are being
adopted without changes. The text of the section will not be pub-
lished.

Simultaneously, the agency is adopting new rules with section
numbers 5.132 through 5.134 to replace the rules proposed for
repeal. The rule regarding applications has been relocated to
Subchapter H. Due to the extensive modifications proposed in
the new rules, amending the existing rules is less practical than
repealing the existing rules and publishing new rules. The mod-
ifications are being made as a result of the agency’s review of
Title 22, Chapter 5, Subchapter G as mandated by Article IX of
the General Appropriations Act.

No public comments were received regarding the proposed
amendment.

The repeal is adopted pursuant to Section 5(d) of Article 249e,
Vernon’s Texas Civil Statutes, which provides the Texas Board
of Architectural Examiners with authority to promulgate rules.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 7,

2001.

TRD-200100786
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: February 27, 2001
Proposal publication date: October 6, 2000
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §§5.132 - 5.134
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The Texas Board of Architectural Examiners adopts new §5.132
relating to the conditions that must be satisfied in order for an In-
terior Designer to associate to provide services designated as
"interior design" jointly with a person who is not a registered
interior designer or with a group of unregistered persons; new
§5.133 which describes authorized use of the title "interior de-
signer" and the term "interior design" by persons, firms, part-
nerships, corporations, or groups of persons; and new §5.134
relating to a business entity’s responsibility to register with the
Board in order to use the title "interior designer" or the term "in-
terior design." The proposal to adopt these rules was published
in the October 6, 2000, issue of the Texas Register (25 TexReg
10102). The new rules are being adopted with changes. The
changes are intended to clarify the Board’s intent and make the
rules easier to understand and follow.

Due to the proposal of extensive modifications, publishing
amendments to the existing rules is less practical than the
alternative of repealing the existing sections and publishing
new sections. The new rules are being proposed as a result of
the agency’s review of Title 22, Chapter 5, Subchapter G as
mandated by Article IX of the General Appropriations Act. The
new §5.132 requires any Interior Designer who forms a business
association with a nonregistrant or group of nonregistrants to
enter into a written agreement of association whereby the
Interior Designer agrees to be responsible for the preparation
of all Construction Documents and interior design work. The
section defines what shall be included in the agreement of
association, requires that all Construction Documents prepared
pursuant to the association be sealed, signed, dated, and
retained by the Interior Designer who sealed them for ten (10)
years from the date of completion of the project. New §5.133
authorizes only Interior Designers duly registered in Texas to
use the term "interior design" or the term "interior designer" to
describe themselves or services they offer or perform in Texas
and defines the circumstances under which a firm, partnership,
corporation, or other business association may use the term
"interior designer" or the term "interior design" in its name or
to describe services it offers or performs in Texas. New §5.134
seeks to ensure that every business entity or association that
offers or provides interior design services in Texas be registered
with the Board by submitting a business registration application
form accompanied by at least one Interior Designer of Record
affidavit. It requires the signer of an Interior Designer of Record
affidavit to notify the Board in writing if he or she ceases to
provide interior design services on behalf of the business entity
or association. It authorizes the Board to establish an initial
business registration fee.

No public comments were received regarding the proposed
rules.

The new sections are adopted pursuant to Section 3 and Section
5(d) of Article 249e, Vernon’s Texas Civil Statutes, which prohibit
unregistered persons from using the title "interior designer" and
the term "interior design" and also provide the Texas Board of
Architectural Examiners with authority to promulgate rules nec-
essary to carry out its statutory duty to enforce the Act.

§5.132. Association.
(a) An Interior Designer who forms a business association, ei-

ther formally or informally, to jointly offer services designated as "inte-
rior design" with any person who is not a duly registered Texas Interior
Designer or bona fide employee working in the same firm where the
Interior Designer is employed or with any group of individuals who
are not duly registered Texas Interior Designers shall, prior to offering

such services on behalf of the business association, enter into a written
agreement of association with the nonregistrant whereby the Interior
Designer agrees to be responsible for the preparation of all Construc-
tion Documents prepared and issued for use in Texas pursuant to the
agreement of association. All Construction Documents prepared and
issued for use in Texas pursuant to the agreement of association shall
be prepared by the Interior Designer or under the Interior Designer’s
supervision and control.

(b) The written agreement of association shall be signed by all
parties to the agreement. In addition to the provisions of subsection (a)
of this section, the written agreement of association shall contain the
following:

(1) The date when the agreement to associate is effective
and the approximate date when the association will be dissolved if such
association is not to be a continuing relationship. If the association is
to be a continuing relationship, that fact shall be so noted in the agree-
ment. If the association is only for one project, the project shall be
identified in the agreement of association by listing both the client’s
and the project’s names and addresses.

(2) The name, address, telephone number, registration
number, and signature of each Interior Designer who has agreed to
associate with the nonregistrant(s).

(3) The name, address, telephone number, and signature
of each nonregistrant with whom the Interior Designer has agreed to
associate.

(c) All Construction Documents prepared pursuant to the as-
sociation described in this section shall be sealed, signed, and dated in
accordance with the provisions of Subchapter F.

(d) Paper or microform copies of all Construction Documents
resulting from the association, together with the written agreement of
association, shall be retained by the Interior Designer who sealed them
and made available for review by the Board for ten (10) years from the
date of substantial completion of each project.

§5.133. Titles.

(a) Interior Designers duly registered in Texas are authorized
to use the title "interior designer" to describe themselves and use the
term "interior design" to describe services they offer and perform in
Texas.

(b) A firm, partnership, corporation, or other business associ-
ation may use the title "interior designer" or the term "interior design"
in its name or to describe services it offers or performs in Texas only
under the following conditions:

(1) The business employs at least one Interior Designer on a
full-time basis or associates with at least one Interior Designer pursuant
to the provisions of section 5.132; and

(2) The Interior Designer(s) employed by or associated
with the business pursuant to subsection (b)(1) of this section exercise
Supervision and Control over all interior design services performed
by nonregistrants on behalf of the business.

(c) No entity other than those qualified under subsections (a)
and (b) of this section may use the title "interior designer" or the term
"interior design" in its name or to describe services it offers or performs
in Texas.

(d) A person participating in an internship to complete the ex-
periential requirements for interior design registration in Texas may use
the title "interior design intern."

§5.134. Business Registration.
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(a) Each business entity or association that uses the title "inte-
rior designer" or the term "interior design" to describe itself or a service
it offers or performs in Texas must register with the Board by submit-
ting a completed business registration form accompanied by at least
one duly executed Interior Designer of Record affidavit. Blank busi-
ness registration forms and Interior Designer of Record affidavit forms
may be requested by contacting the Board’s office.

(b) Once the Board has received a completed business regis-
tration form and a duly executed Interior Designer of Record affidavit
from a business entity or association, the Board shall enter the entity’s
or association’s name into its registry of business entities and associa-
tions that are authorized to use the title "interior designer" and the term
"interior design" to describe themselves and services they offer and per-
form in Texas.

(c) If an Interior Designer who has signed an Interior Designer
of Record affidavit ceases to provide interior design services on behalf
of the business entity or association for which the Interior Designer
signed the affidavit, the Interior Designer must notify the Board in writ-
ing. Such notification must be postmarked within thirty (30) days of
the date the Interior Designer ceases to provide interior design services
on behalf of the business entity or association.

(d) Effective September 1, 2001, the Board may establish a
business registration fee. All business entities required to register with
the Board pursuant to the provisions of this section shall pay the busi-
ness registration fee as prescribed by the Board.

(e) An Interior Designer who is a sole proprietor doing busi-
ness under his/her own name shall be exempt from the requirements of
subsections (a) - (d) of this section.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 7,

2001.

TRD-200100785
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: February 27, 2001
Proposal publication date: October 6, 2000
For further information, please call: (512) 305-8535

♦ ♦ ♦
SUBCHAPTER H. PROFESSIONAL CONDUCT
22 TAC §§5.151-5.160

The Texas Board of Architectural Examiners adopts the repeal of
§5.151, which seeks to define generally the Board’s authority to
enforce the Regulation of the Practice of Interior Design (the Act);
§5.152, pertaining to an interior designer’s professional respon-
sibility as it affects the property, lives, safety, health, or welfare of
the general public; §5.153, pertaining to an interior designer’s in-
dependent professional judgment concerning employment, con-
flicts of interest with a client or employer, compensation, clients’
and employers’ property, and the completion or revision of work
prepared by others; §5.154, pertaining to minimum standards of
competence for interior designers; §5.155, pertaining to the con-
ditions under which an interior designer shall reveal and/or make
use of confidences and private information; §5.156, pertaining to
securing interior design work or assignments, advertising, and

the representation of an interior designer’s professional quali-
fications; §5.157, pertaining to the circumstances under which
the Board may require an interior designer to enter a rehabilita-
tion program approved by the Texas Commission on Alcohol and
Drug Abuse; §5.158, pertaining to an interior designer’s profes-
sional responsibility to uphold the ethical standards of the profes-
sion; §5.159, pertaining to the prevention of unauthorized prac-
tice; and §5.160, pertaining to Articles 6252-13c and 13d of Ver-
non’s Texas Civil Statutes and how the Board will identify and
evaluate criminal convictions of candidates and registrants. The
repeal is being adopted without changes. The proposal to re-
peal these rules was published in the December 22, 2000, issue
of the Texas Register (25 TexReg 12569).

Simultaneously, the agency is adopting new rules with section
numbers 5.151 through 5.160 to replace the rules being re-
pealed. Due to the extensive modifications to the new rules,
amending the existing rules is less practical than repealing the
existing rules and adopting new rules. The modifications are
being adopted as a result of the agency’s review of Title 22,
Chapter 5, Subchapter H, as mandated by Article IX of the
General Appropriations Act.

No comments were received regarding the proposal to repeal
these rules.

The repeal of these rules is adopted pursuant to Section 5(d) of
Article 249e, Vernon’s Texas Civil Statutes, which provides the
Texas Board of Architectural Examiners with authority to adopt
rules necessary to perform its statutory duties; the authority to
adopt rules impliedly authorizes the repeal of those rules which
have been adopted.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 9,

2001.

TRD-200100853
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: March 1, 2001
Proposal publication date: December 22, 2000
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §§5.151-5.160

The Texas Board of Architectural Examiners adopts new §5.151,
which generally describes the Board’s authority to promulgate
rules necessary for the regulation of the practice of interior de-
sign and enforcement of Article 249e of Vernon’s Texas Civil
Statutes (the Act), generally describes the Board’s authority to
take different types of disciplinary action against an interior de-
signer or an applicant, lists the factors the Board will consider in
determining an appropriate sanction for misconduct, and states
that interior designers must adhere to the Act and Rules even
when providing services free of charge; new §5.152, pertaining
to minimum competence to perform interior design services and
defining "gross incompetency"; new §5.153, defining "reckless-
ness"; new §5.154, relating to the performance or omission of
acts with the intent to defraud or deceive, prohibiting an inte-
rior designer from securing interior design work or assignments
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through false advertising or through advertising that does not
display an interior design registration number, and prohibiting
an interior designer from soliciting, offering, giving, or receiving
something of value for securing a public project; new §5.155, re-
lating to conflicts of interest; new §5.156, relating to an interior
designer’s responsibility to refrain from participating in or aiding
or abetting a violation of the Act or Rules, an interior designer’s
responsibility to provide information about an applicant’s quali-
fications, and an interior designer’s responsibility to safeguard
his or her professional seal; new §5.157, pertaining to the pro-
hibition against unauthorized practice in another jurisdiction, the
implications of disciplinary action by another jurisdiction, and the
consequences of failure to renew a certificate of registration prior
to its expiration; new §5.158, relating to Articles 6252-13c and
13d of Vernon’s Texas Civil Statutes and the potential effects of
applicants’ and registrants’ criminal convictions on professional
licensure; new §5.159, relating to the circumstances under which
substance abuse may affect an interior designer’s licensure and
conditions under which the Board may require an interior de-
signer to enter a rehabilitation program approved by the Texas
Commission on Alcohol and Drug Abuse; and new §5.160, per-
taining to the effect of enforcement proceedings on an applica-
tion for interior design registration. Each rule is being adopted
with minor changes which correct grammar and clarify the intent
of each rule. The proposal to adopt these rules was published in
the December 22, 2000, issue of the Texas Register (25 TexReg
12569).

Due to the proposal of extensive modifications, adopting amend-
ments to the existing rules is less practical than the alternative of
repealing the existing sections and adopting new sections. The
new rules are being adopted as a result of the agency’s review
of Title 22, Chapter 5, Subchapter H as mandated by Article IX
of the General Appropriations Act.

As a result of the new rules, the standards for professional prac-
tice will be better defined and easier to understand and also will
better reflect current industry standards.

No comments were received regarding the proposal to adopt
these rules

The new rules are adopted pursuant to Sections 5(b), 5(d), 5(g),
15, and 17(a) of Article 249e, Vernon’s Texas Civil Statutes,
which provide the Texas Board of Architectural Examiners with
authority to promulgate rules and take action to enforce them;
and pursuant to Articles 6252-13c and 13d of Vernon’s Texas
Civil Statutes, which require the Board to take appropriate ac-
tion to address criminal convictions entered against registrants
and applicants.

§5.151. General.

(a) These rules of professional conduct are promulgated pur-
suant to the Interior Designers’ Registration Law (the Act), Article
249e, Vernon’s Texas Civil Statutes, which directs the Board to make
all rules consistent with the laws and constitution of Texas which are
reasonably necessary for the regulation of the practice of interior de-
sign and the enforcement of the Act. Except as otherwise noted, these
rules of professional conduct apply only to situations which are directly
or indirectly related to the practice of interior design.

(b) The Board may revoke or suspend an Interior Designer’s
certificate of registration, place on probation an Interior Designer
whose certificate of registration has been suspended, reprimand an
Interior Designer, or assess an administrative penalty against an
Interior Designer for a violation of any provision of these rules of
professional conduct or other provisions of the Rules and Regulations

of the Board or the Act. The Board also may take action against an
Applicant pursuant to section 5.160. A single instance of misconduct
may be grounds for disciplinary action by the Board.

(c) Upon a finding of professional misconduct, the Board shall
consider the following factors in determining an appropriate sanction
or sanctions:

(1) the seriousness of the conduct, including the hazard or
potential hazard to the health or safety of the public;

(2) the economic damage or potential damage to property
caused by the misconduct;

(3) the respondent’s history concerning previous grounds
for sanction;

(4) the sanction necessary to deter future misconduct;

(5) efforts to correct the misconduct; and

(6) any other matter justice may require.

(d) These rules of professional conduct are not intended to sug-
gest or define standards of care in civil actions against Interior Design-
ers involving their professional conduct.

(e) An Interior Designer may donate his/her services to chari-
table causes but must adhere to all provisions of the Act and the Rules
and Regulations of the Board in the provision of all interior design ser-
vices rendered regardless of whether the Interior Designer is paid for
the services.

§5.152. Competence.

(a) An Interior Designer shall undertake to perform a profes-
sional service only when the Interior Designer, together with those
whom the Interior Designer shall engage as consultants, is qualified
by education and/or experience in the specific technical areas involved.
During the delivery of a professional service, an Interior Designer shall
act with reasonable care and competence and shall apply the technical
knowledge and skill which is ordinarily applied by reasonably prudent
interior designers practicing under similar circumstances and condi-
tions.

(b) An Interior Designer shall not affix his/her signature or seal
to any interior design plan or document dealing with subject matter in
which he/she is not qualified by education and/or experience to form a
reasonable judgment.

(c) "Gross Incompetency" shall be grounds for disciplinary ac-
tion by the Board. An Interior Designer may be found guilty of "Gross
Incompetency" under any of the following circumstances:

(1) the Interior Designer has engaged in conduct that pro-
vided evidence of an inability or lack of skill or knowledge necessary to
discharge the duty and responsibility required of an Interior Designer;

(2) the Interior Designer engaged in conduct which pro-
vided evidence of an extreme lack of knowledge of, or an inability or
unwillingness to apply, the principles or skills generally expected of a
reasonably prudent interior designer;

(3) the Interior Designer has been adjudicated mentally in-
competent by a court; or

(4) pursuant to section 5.159(b).

§5.153. Recklessness.

(a) An Interior Designer shall not practice interior design in
any manner which, when measured by generally accepted interior de-
sign standards or procedures, is reasonably likely to result or does result
in the endangerment of the safety, health, or welfare of the public.
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(b) "Recklessness" shall be grounds for disciplinary action by
the Board. "Recklessness" shall include the following practices:

(1) conduct which indicates that the Interior Designer is
aware of yet consciously disregards a substantial risk of such a nature
that its disregard constitutes a significant deviation from the standard
of care that a reasonably prudent interior designer would exercise un-
der the circumstances;

(2) knowing failure to exercise ordinary care and attention
toward the intended result when a procedure, technique, material, or
system is employed as a result of a decision made by the Interior De-
signer and such failure jeopardizes any person’s health, safety, or wel-
fare; or

(3) action which demonstrates a conscious disregard for
compliance with a statute, regulation, code, ordinance, or recognized
standard applicable to the design or construction of a particular project
when such disregard jeopardizes any person’s health, safety, or wel-
fare.

§5.154. Dishonest Practice.

(a) An Interior Designer may not directly or indirectly perform
an act, omit an act or allow an omission, make an assertion, or otherwise
engage in a practice with the intent to:

(1) defraud,

(2) deceive, or

(3) create a misleading impression.

(b) An Interior Designer may not advertise in a manner which
is false, misleading, or deceptive. Each advertisement that offers the
services of an Interior Designer in Texas and is found in a telephone
directory, e-mail directory, web site, or newspaper must clearly display
that Interior Designer’s Texas interior design registration number. If
an advertisement is for a business that employs more than one Inte-
rior Designer, only the Texas interior design registration number for
one Interior Designer employed by the firm or associated with the firm
pursuant to section 5.132 is required to be displayed.

(c) An Interior Designer may not directly or indirectly solicit,
offer, give, or receive anything or any service of significant value as an
inducement or reward to secure any specific publicly funded interior
design work.

§5.155. Conflicts Of Interest.

(a) If an Interior Designer has any business association or fi-
nancial interest which might reasonably appear to influence the Inte-
rior Designer’s judgment in connection with the performance of a pro-
fessional service and thereby jeopardize an interest of the Interior De-
signer’s client or employer, the Interior Designer shall promptly inform
the client or employer in writing of the circumstances of the business
association or financial interest. Unless the client or employer provides
written consent after full disclosure regarding the circumstances of the
business association or financial interest, the Interior Designer shall ei-
ther terminate the business association or financial interest or forego
the project or employment.

(b) An Interior Designer shall not solicit or accept, directly or
indirectly, any financial or other valuable consideration, material favor,
or other benefit of any substantial nature, financial or otherwise, from
more than one party in connection with a single project or assignment
unless the circumstances are fully disclosed in writing to all parties.

(c) An Interior Designer shall not solicit or accept, directly or
indirectly, any financial or other valuable consideration, material favor,
or other benefit of any substantial nature from any supplier of materials
or equipment or from any contractor or any consultant in connection

with any project on which the Interior Designer is performing or has
contracted to perform interior design services.

(d) The phrase "benefit of any substantial nature" is defined
to mean any act, article, money, or other material consideration which
is of such value or proportion that its acceptance creates an obligation
or the appearance of an obligation on the part of the Interior Designer
or otherwise could adversely affect the Interior Designer’s ability to
exercise his/her own judgment without regard to such benefit.

§5.156. Responsibility to the Interior Design Profession.
(a) An Interior Designer shall not:

(1) knowingly participate, directly or indirectly, in any
plan, scheme, or arrangement having as its purpose the violation of
any provision of the Act or any provision of the Rules and Regulations
of the Board;

(2) aid or abet, directly or indirectly:

(A) any unregistered person in connection with the
unauthorized practice of interior design;

(B) any business entity in the practice of interior design
unless carried on in accordance with the Act; or

(C) any person or any business entity in the use of a
professional seal or other professional identification so as to create the
opportunity for the unauthorized practice of interior design by any per-
son or any business entity;

(3) fail to exercise reasonable care or diligence to prevent
his/her partners, associates, shareholders, and employees from engag-
ing in conduct which, if done by him/her, would violate any provision
of the Act or any provision of the Rules and Regulations of the Board.

(b) An Interior Designer possessing knowledge of an Appli-
cant’s qualifications for registration shall cooperate with the Board by
responding in writing to the Board regarding those qualifications when
requested to do so by the Board.

(c) An Interior Designer shall be responsible and accountable
for the care, custody, control, and use of his/her interior design seal,
professional signature, and other professional identification. An Inte-
rior Designer whose seal has been lost, stolen, or otherwise misused
shall report the loss, theft, or misuse to the Board immediately upon
discovery of the loss, theft, or misuse. The Board may invalidate the
registration number of the lost, stolen, or misused seal upon the request
of the Interior Designer if the Board deems it necessary.

§5.157. Prevention of Unauthorized Practice.
(a) An Interior Designer shall not practice or offer to practice

interior design in any governmental jurisdiction in which to do so would
be in violation of a law regulating the practice of interior design in that
jurisdiction.

(b) The revocation, suspension, or denial of a registration to
practice interior design in another jurisdiction shall be sufficient cause
for the revocation, suspension, or denial of a registration to practice
interior design in the State of Texas.

(c) An Interior Designer who fails to renew his/her certificate
of registration prior to its annual expiration date shall not use the title
"interior designer" to describe himself/herself and shall not use the term
"interior design" to describe a service he/she offers or performs until
after the Interior Designer’s certificate of registration has been properly
renewed.

§5.158. Criminal Convictions.
(a) Pursuant to Article 6252-13c and Article 6252-13d, Ver-

non’s Texas Civil Statutes, the Board may suspend or revoke an existing
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certificate of registration, disqualify a person from receiving a certifi-
cate of registration, or deny to a person the opportunity to be examined
for a certificate of registration because of the person’s conviction of a
crime if the crime directly relates to the duties and responsibilities of a
registered interior designer. The following procedures will apply in the
consideration of an application for registration as an Interior Designer
or in the consideration of a Registrant’s criminal history:

(1) Each Applicant will be required to provide information
regarding the Applicant’s criminal history as part of the application
process. Each Registrant will be required to report any criminal con-
viction to the Board within thirty (30) days of the date the conviction is
entered by the court and to verify the status of the Registrant’s criminal
history on each registration renewal form. An Applicant or Registrant
shall not be required to report a conviction for a minor traffic offense.

(2) An Applicant or Registrant who has been convicted of
any crime will be required to provide a summary of each conviction in
sufficient detail to allow the executive director to determine whether it
appears to directly relate to the duties and responsibilities of a regis-
tered interior designer.

(3) If the executive director determines the conviction
might be directly related to the duties and responsibilities of a regis-
tered interior designer, the Board’s staff will obtain sufficient details
regarding the conviction to allow the Board to determine the effect of
the conviction on the Applicant’s eligibility for registration or on the
Registrant’s fitness for continued registration.

(b) In determining whether a criminal conviction is directly
related to the duties and responsibilities of a registered interior designer,
the executive director and the Board will consider the following:

(1) the nature and seriousness of the crime;

(2) the relationship of the crime to the purposes for requir-
ing a license to practice interior design;

(3) the extent to which interior design registration might
offer an opportunity to engage in further criminal activity of the same
type as that in which the Applicant or Registrant had been involved;
and

(4) the relationship of the crime to the ability, capacity, or
fitness required to perform the duties and discharge the responsibilities
of a registered interior designer.

(c) In addition to the factors that may be considered under sub-
section (b) of this section, the executive director and the Board shall
consider the following:

(1) the extent and nature of the Applicant’s or Registrant’s
past criminal activity;

(2) the age of the Applicant or Registrant at the time the
crime was committed and the amount of time that has elapsed since the
Applicant’s or Registrant’s last criminal activity;

(3) the conduct and work activity of the Applicant or Reg-
istrant prior to and following the criminal activity;

(4) evidence of the Applicant’s or Registrant’s rehabilita-
tion or rehabilitative effort;

(5) other evidence of the Applicant’s or Registrant’s
present fitness to practice as an Interior Designer, including letters
of recommendation from law enforcement officials involved in the
prosecution or incarceration of the Applicant or Registrant or other
persons in contact with the Applicant or Registrant; and

(6) proof that the Applicant or Registrant has maintained
steady employment and has supported his/her dependents and other-
wise maintained a record of good conduct and has paid all outstanding
court costs, supervision fees, fines, and restitution as may have been
ordered.

(d) Crimes directly related to the duties and responsibilities of
a registered interior designer include any crime that reflects a lack of
fitness for professional licensure or a disregard of the standards com-
monly upheld for the professional practice of interior design, such as
the following:

(1) criminal negligence;

(2) soliciting, offering, giving, or receiving any form of
bribe;

(3) the unauthorized use of property, funds, or proprietary
information belonging to a client or employer;

(4) acts relating to the malicious acquisition, use, or dis-
semination of confidential information related to interior design; and

(5) any intentional violation as an individual or as a con-
senting party of any provision of the Act.

(e) The Board shall revoke the certificate of registration of any
Registrant who is convicted of any felony if the felony conviction re-
sults in incarceration. The Board also shall revoke the certificate of reg-
istration of any Registrant whose felony probation, parole, or manda-
tory supervision is revoked.

(f) If an Applicant is incarcerated as the result of a felony con-
viction, the Board may not approve the Applicant for registration dur-
ing the period of incarceration. If an Applicant’s felony probation,
parole, or mandatory supervision is revoked, the Board may not ap-
prove the Applicant for registration until the Applicant successfully
completes the sentence imposed as a result of the revocation.

(g) If the Board takes action against any Applicant or Regis-
trant pursuant to this section, the Board shall provide the Applicant or
Registrant with the following information in writing:

(1) the reason for rejecting the application or taking action
against the Registrant’s certificate of registration;

(2) notice that upon exhaustion of the administrative
remedies provided by the Administrative Procedure Act, Chapter
2001, Government Code, an action may be filed in a district court of
Travis County for review of the evidence presented to the Board and its
decision. The person must begin the judicial review by filing a petition
with the court within 30 days after the Board’s decision is final; and

(3) the earliest date the person may appeal.

(h) All proceedings pursuant to this section shall be governed
by the Administrative Procedure Act, Chapter 2001, Government
Code.

§5.159. Substance Abuse.

(a) If in the course of a disciplinary proceeding, it is found by
the Board that an Interior Designer’s abuse of alcohol or a controlled
substance, as defined by the Texas Controlled Substances Act, Chapter
481, Health and Safety Code, contributed to a violation of the Act or
the Rules and Regulations of the Board, the Board may condition its
disposition of the disciplinary matter on the Interior Designer’s com-
pletion of a rehabilitation program approved by the Texas Commission
on Alcohol and Drug Abuse that may include rehabilitation at a facility
also approved by the Commission.
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(b) An Interior Designer’s abuse of alcohol or a controlled sub-
stance that results in the impairment of the Interior Designer’s profes-
sional skill so as to cause a direct threat to the property, safety, health, or
welfare of the public may be deemed "Gross Incompetency" and may
be grounds for the indefinite suspension of an Interior Designer’s cer-
tificate of registration until such time as he or she is able to demonstrate
to the Board’s satisfaction that the reasons for suspension no longer ex-
ist and that the termination of the suspension would not endanger the
public.

(c) In order to determine whether abuse of alcohol or a con-
trolled substance contributed to a violation or has resulted in "gross
incompetency," the Board may order an examination by one or more
health care providers trained in the diagnosis or treatment of substance
abuse.

§5.160. Effect of Enforcement Proceedings on Application.
(a) The application of an Applicant against whom the Board

has initiated an enforcement proceeding may be held at the Board’s
discretion, without approval, disapproval, or rejection until:

(1) all enforcement proceedings have been terminated by a
final judgment or order and the time for appeal has expired, or if an
appeal is taken, such appeal has been terminated;

(2) the Applicant is in full compliance with all orders and
judgments of the court, all orders and rules of the Board, and all provi-
sions of the Act; and

(3) the Applicant has complied with all requests of the
Board for information related to such compliance, upon which the
Board shall complete the consideration of the application in the regular
order of business.

(b) An "enforcement proceeding" is initiated by the com-
mencement of an investigation that is based either on a formal
complaint filed with the Board or on information presented to the
Board that establishes probable cause for a belief in the existence of
facts that would constitute a violation of the Act or the Rules and
Regulations of the Board.

(c) The following sanctions may be imposed against an Appli-
cant who is found to have falsified information provided to the Board,
violated any of the title restrictions of the Act, violated any practice or
title restriction of another jurisdiction, or otherwise violated any of the
statutory provisions or rules enforced by the Board:

(1) reprimand;

(2) the imposition of an administrative penalty;

(3) suspension of the registration certificate upon its effec-
tive date;

(4) rejection of the application; or

(5) denial of the right to reapply for registration for a period
not to exceedfive years.

(d) The Board may take action against an Applicant for any
act or omission if the same conduct would be a ground for disciplinary
action against an Interior Designer.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 9,

2001.

TRD-200100852

Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: March 1, 2001
Proposal publication date: December 22, 2000
For further information, please call: (512) 305-8535

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

PART 2. TEXAS DEPARTMENT OF
MENTAL HEALTH AND MENTAL
RETARDATION

CHAPTER 401. SYSTEM ADMINISTRATION
SUBCHAPTER F. INTERNAL AUDIT
25 TAC §§401.401 - 401.413

The Texas Department of Mental Health and Mental Retarda-
tion (TDMHMR) adopts the repeals of Chapter 401, Subchap-
ter F, §§401.401-401.413, are adopted without changes to the
proposed in the October 20, issue of the Texas Register (25
TexReg 10433-10434). The new Chapter 411, Subchapter F,
§§411.251-411.267, governing internal audits and investigations
replace the repealed sections, which are contemporaneously
adopted in this issue of the Texas Register.

The adopted repeals and new §§411.251-411.267 are made to
authorize the department’s internal auditors and investigators
access to employees and records of contractors and subcontrac-
tors receiving appropriated funds through TDMHMR. The pro-
posed repeals and new rules fulfill the requirements of the Texas
Government Code, §2001.039, concerning the periodic review
of department rules.

No public hearing was held. No written comments were received.

The repeals are adopted under the Texas Health and Safety
Code, §532.015, which provides the Texas Mental Health and
Mental Retardation Board with broad rulemaking authority and
the Internal Auditing Act, Texas Government Code, Chapter
2102, which describes the standards for conducting internal
audits.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 5,

2001.

TRD-200100730
Andrew Hardin
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: February 25, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 206-4516

♦ ♦ ♦
CHAPTER 411. STATE AUTHORITY
RESPONSIBILITIES
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SUBCHAPTER F. INTERNAL AUDITS AND
INVESTIGATIONS
25 TAC §§411.251 - 411.267

The Texas Department of Mental Health and Mental Retar-
dation (TDMHMR) adopts new Chapter 411, Subchapter F,
§§411.251-411.267, governing internal audits and investiga-
tions. Sections 411.252-411.256, 411.260-411.263, 411.265
and 411.266 are adopted with changes to the proposed text pub-
lished in the October 20, 2000, issue of the Texas Register (25
TexReg 10433 -10437). Sections 411.251, 411.257-411.259,
411.264, and 411.267 are adopted without changes. The new
sections replace §§401.401-401.413, relating to internal audit,
of Chapter 401, concerning system administration, which are
contemporaneously repealed in this issue of the Texas Register.

The adoption of new §§411.251-411.267 and the contempora-
neous repeals of §§401.401-401.413 are made to authorize the
department’s internal auditors and investigators to access em-
ployees and records of contractors and subcontractors receiving
appropriated funds through TDMHMR. The adoption of the new
rules and repeals fulfills the requirements of Texas Government
Code, §2001.039, concerning the periodic review of department
rules.

Minor grammatical changes and clarifying language were made
to the subchapter. Throughout the subchapter references to "the
director of Internal Audit" were changed to "the director" and ref-
erences to "the director of Internal Audit or director of Investiga-
tions" were changed to "director or designee" to clarify the re-
sponsibilities of the director of Internal Audit.

Language in §411.252, revised consistent with the definitions of
"contract" and "subcontract." In Section §411.253, language was
added to the definition of "audit" to clarify who may be subject to
an audit under the new subchapter. Definitions of "business en-
tity," "contract," "contractor," "subcontract," and "subcontractor"
were added to clarify how the subchapter applies to contractors
and subcontractor. A definition of "director" also was added and
the section was renumbered.

Concerning §411.261, language was added to clarify who is in-
vited to attend the exit conference. Language was added in
§411.262 to clarify that a subcontractor must provide copies of
its response to audit findings not only to TDMHMR but also to
the contractor. In §411.265(a), language unnecessary to the
meaning of the subsection was deleted. Clarifying language was
added in §411.265(g) to reflect the responsibilities of staff who
are briefing executive staff on the status or outcome of an inves-
tigation.

Public comment was received from The Texas Council of
Community Mental Health and Mental Retardation Centers,
Inc., Austin.

The commenter requested that the terminology used in the sub-
chapter be consistent with that found in the Internal Auditing Act,
Texas Government Code, Chapter 2102, specifically with refer-
ence to the terms "audit" and "investigation." The commenter ex-
plained that by using separate definitions for the terms "audit"
and "investigation," §411.265(a) is confusing with regard to the
roles of the director of Internal Audit and the director of Investi-
gations.

The department responds that the definitions of "audit" and "in-
vestigation" in the subchapter are consistent with those found in
the Internal Auditing Act and are understandable by the general

public and persons who are required to comply with the sub-
chapter. In addition to the Internal Auditing Act, the terminology
used in the subchapter must comply with the Standards for Audit
of Governmental Organizations, Programs, Activities, and Func-
tions of the Comptroller General of the United States; Standards
for the Professional Practice of Internal Auditing of The Institute
of Internal Auditors, Inc.; the Code of Ethics of the Institute of In-
ternal Auditors, Inc.; the Statement of Responsibilities of Internal
Auditing of the Institute of Internal Auditors, Inc.; and Standards
and Code of Ethics of the Association of Certified Fraud Examin-
ers, Inc. The department agrees that the language as proposed
was confusing with regard to the roles and responsibilities of the
director, Internal Audit, and director, Investigations, and has re-
vised the language identifying the director, Internal Audit, or de-
signee responsible for the audit and investigations functions.

The commenter asked that the subchapters concerning program
audits and management audits be referenced to clarify the rela-
tionship of all the rules relating to audits and investigations.

The commenter stated that the subchapter is applicable to audits
involving entities receiving state funds, and as such, it does not
address the department’s responsibility for conducting "program
reviews and management audits" of "community MHMR centers"
pursuant to the Texas Health and Safety Code, §534.035. The
commenter requested that language be added distinguishing be-
tween the audits that are within the purview of the Office of Inter-
nal Audit under these rules and the management and program
audits that are within the purview of other department rules.

The department declines to add language as requested
because, as the commenter noted, the application section
states that the subchapter applies to facilities of TDMHMR and
contractors and subcontractors. The department supports the
proposed language, which indicates that the subchapter would
not apply to a community center, or any entity, that does not
contract with TDMHMR. The department notes that it contracts
with local authorities, many of which are community centers,
and any audit of a local authority that is also a community center
would be in accordance with this subchapter. The department
also notes that its rules governing community centers (Chapter
411, Subchapter G) address the department’s procedures for
auditing and reviewing community centers pursuant to the Texas
Health and Safety Code, §534.035.

The commenter requested that the definitions of the terms "con-
tractor" and "subcontractor" in the subchapter be consistent with
those in proposed Chapter 412, Subchapter B, concerning con-
tracts management for local authorities, and be used consis-
tently in all department rules. The department responds that the
subchapter is written to address contractors and subcontractors
of the state authority, not local authorities governed by Chapter
412, Subchapter B.

The commenter asked for clarification regarding the depart-
ment’s intent to include a contractor in an exit conference
involving a subcontractor. The department responds that the
contractor would be advised by audit staff of the date, time, and
location of the exit conference with a subcontractor, and has
added clarifying language to the subchapter.

The commenter asked if §411.262, Responses to Audit Find-
ings, serves as a venue for contesting audit findings. If not, the
commenter asked how the audited party can make known any
disagreement with the audit findings. The commenter asked that
procedures clearly provide for a contractor to receive a copy of
the subcontractor’s audit responses. The department responds
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that it is appropriate for the audited party to contest audit findings
in its response and has added language to the subsection clar-
ifying that a subcontractor provides its responses to contractors
as well as to the appropriate deputy commissioner or director.

The commenter requested that the subchapter be more clear
about the nature of the complaints that would trigger an investi-
gation under this section. In addition, the commenter asked for
clarification about how the Office of Internal Audit would respond
to a complaint related to the Medicaid Program’s requirements
and to the requirements of other state agencies, e.g., the Texas
Commission on Alcohol and Drug Abuse. The department re-
sponds that the Office of Investigations receives reports of al-
leged misconduct from numerous sources, e.g., Attorney Gen-
eral’s Office, Texas Workers Compensation Commission, State
Office of Risk Management, other state agencies, law enforce-
ment, facility CEOs, MHMR employees, and the general pub-
lic. The director or designee reviews the reports and, based on
whether a violation of any law or department policy has occurred
or may have occurred, recommends a course of action to the
commissioner. Complaints against the Medicaid program addi-
tionally may be referred to the Attorney General’s Office, Medic-
aid Fraud Unit, or the entity with authority over the program.

The commenter acknowledged that the department may conduct
an investigation of a subcontractor, but not the contractor, and
asked that the department add a provision that would require
that the department notify the contractor about any investigation
of a subcontractor. The department responds that unless the
contractor’s administrative staff or governing body are implicated
in the alleged misconduct, a contractor would be notified about
the investigation of its subcontractor. The department has added
clarifying language to the subsection and notes that to protect
the integrity of the investigation, the conveyance of information
pertinent to the investigation may be limited to notification only.

The new sections are adopted under the Texas Health and
Safety Code, §532.015, which provides the Texas Mental Health
and Mental Retardation Board with broad rulemaking authority,
and the Internal Auditing Act, Texas Government Code, Chapter
2102, which describes the standards for conducting internal
audits.

§411.252. Application.

This subchapter applies to the facilities of the Texas Department of
Mental Health and Mental Retardation and contractors and subcontrac-
tors.

§411.253. Definitions.

The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise:

(1) Audit committee--The audit committee of the Texas of
Mental Health and Mental Retardation Board.

(2) Audit--A review of financial, program, or management
functions of a facility, contractor, or subcontractor.

(3) Business entity--A sole proprietorship, including an in-
dividual, partnership, firm, corporation, holding company, joint-stock
company, receivership, trust, or any other entity recognized by law.

(4) Commissioner--The commissioner of the Texas
Department of Mental Health and Mental Retardation.

(5) Contract--A written agreement between a business en-
tity and the department that obligates the entity to provide goods or
services in exchange for money or other valuable consideration.

(6) Contractor--A business entity that provides good or ser-
vices pursuant to a contract.

(7) Department--The Texas Department of Mental Health
and Mental Retardation (TDMHMR).

(8) Director--The director of Internal Audit.

(9) Facility CEO--The head of a facility.

(10) Facility--Any state hospital, state school, state center,
Central Office, or entity that may become part of TDMHMR.

(11) Investigation--The identification and review of allega-
tions of employee misconduct, or other wrong doing involving facili-
ties, contractors, and subcontractors if the alleged activity affects or
implicates the integrity of the department’s programs, employees, or
other functions.

(12) Staff--Persons who are employed by TDMHMR as au-
ditors or investigators.

(13) Subcontract--A written agreement between a business
entity and a contractor that obligates the entity to provide goods or
services in exchange for money or other valuable consideration. (This
term includes a "contract" as defined in Chapter 412, Subchapter B, of
this title (relating to contracts management for local authorities).

(14) Subcontractor--A business entity that provides goods
or services pursuant to a subcontract. (A "subcontractor" is the same
as a "contractor" in Chapter 412, Subchapter B, of this title (relating to
contracts management for local authorities.)

§411.254. Office of Internal Audit Authority and Function.
The Office of Internal Audit, which includes the Office of Investi-
gations, is authorized to conduct audits and investigations of alleged
fraud, misconduct, or other wrongdoing involving facilities, contrac-
tors, and subcontractors. The director:

(1) serves at the pleasure of the TDMHMR Board and re-
ports to members of the TDMHMR Board as specified by board policy;

(2) has access to the commissioner, to whom the
TDMHMR Board delegates administrative supervisory responsibili-
ties that do not involve substantive audit issues; and

(3) is appointed by the commissioner subject to the
TDMHMR Board’s approval.

§411.255. Responsibilities of the Audit Committee Chairman and the
TDMHMR Board.

(a) The audit committee chairman is responsible for initiating,
controlling, and receiving reports on all audit activities involving the
Office of the Commissioner.

(b) The TDMHMR Board is responsible for:

(1) ensuring the independence of the audit function; and

(2) notifying the commissioner prior to executing any per-
sonnel actions affecting the director.

§411.256. Responsibilities of the Director.
(a) The director is responsible for recommending to the audit

committee chairman audits of the commissioner’s office and for pro-
viding information that may require an unscheduled audit of the com-
missioner’s office.

(b) At the audit committee chairman’s request, the director
is responsible for advising the audit committee chairman on matters
relating to the qualifications and selection of independent consulting
auditors capable of performing audit activities involving the commis-
sioner’s office.
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(c) The director is responsible for submitting through the com-
missioner to the audit committee for approval:

(1) the annual audit plan, which is based on risk analyses
and identifies the audits to be performed during the year; and

(2) the Office of Internal Audit annual operating budget.

(d) As a part of each committee meeting, or as requested by
the audit committee chairman, the director is responsible for reporting
to the audit committee chairman on the status of the annual audit plan,
including exceptions to the timely completion of the annual audit plan;
the status of management’s resolution of audit findings; and the status
of consultations undertaken pursuant to subsection (d) of §411.260 of
this title (relating to Scope of Audit Work) involving the Office of In-
ternal Audit.

(e) The director is responsible for informing the commissioner
of any issues that come to his or her attention that may adversely affect
the department.

(f) The director, at the request of the audit committee chair-
man, is responsible for providing logistical support services to inde-
pendent consulting auditors engaged by the audit committee.

§411.260. Scope of Audit Work.
(a) Facilities or activities are audited as described in the annual

audit plan. During an audit, staff may identify issues that result in ex-
tending the scope of the audit. While onsite, the senior auditor provides
the facility, contractor, and subcontractor’s CEO with a completed in-
terim audit finding form for each finding and recommendation and re-
quests a response on each audit finding form for purposes of discussion
at the exit conference unless the site auditor has reason to believe that
fraud, misconduct, or other wrongdoing is involved. The scope of an
audit may include one or more of the following.

(1) Staff may evaluate the efficiency and economy of man-
agement operations as described in the department’s rules, policies,
procedures, and performance contracts, and the systems of internal
control and the quality in performing assigned responsibilities at each
facility, which includes:

(A) planning the audit, examining and evaluating oper-
ations, communicating results, and following up on recommendations
within the limits of budgetary constrains, time available, and the sig-
nificance of the findings;

(B) reviewing the reliability and integrity of financial
and operating information and the means used to identify, measure,
classify, and report such information;

(C) reviewing the system established to ensure compli-
ance with those policies, plans, procedures, laws, and regulation that
could have a significant impact on operations and reports;

(D) reviewing the means for safeguarding assets and, if
appropriate, verifying the existence of assets;

(E) appraising the economy and efficiency with which
resources are employed;

(F) reviewing operations to ascertain whether results
are consistent with established objectives and goals and whether the
activities are being implemented as planned;

(G) evaluating the internal management controls of the
department’s automated systems during the planning, design, installa-
tion, and production phases of the system; and

(H) evaluating the internal and management controls of
the department’s new programs during development, implementation,
and operational stages.

(2) Staff cannot exercise direct authority over facility, con-
tractor, or subcontractor employees who are subject to the audit or in-
vestigation.

(3) Audit and investigation activities do not relieve employ-
ees responsible for the activities subject to the audit or investigation
from the responsibilities assigned to them.

(b) Staff independently conclude on the results of the audit,
issue a final report to the board and the commissioner identifying sig-
nificant deficiencies or instances of noncompliance, and recommend
corrective action and/or economy and efficiency improvements for the
audited facility, contractor, or subcontractor.

(c) If approved by the board or the commissioner, staff inves-
tigate alleged fraud, misconduct, or other wrongdoing in accordance
with §411.265 of this title (relating to Investigating Alleged Fraud, Mis-
conduct, or Other Wrongdoing).

(d) The director may consult the board, the Office of the Gov-
ernor, the State Auditor’s Office, and other legislative agencies or com-
mittees concerning matters affecting audit duties or responsibilities.

§411.261. Exit Conference Procedures for Audits.

At the conclusion of the audit, staff conduct an exit conference that
includes the CEO and administrative staff of the audited facility, con-
tractor, or subcontractor to discuss the exceptions and recommenda-
tions noted on the interim audit finding forms. An attempt is made to
resolve all exceptions at the facility, contractor, or subcontractor level
before writing the final audit report. Regardless of whether significant
issues are resolved during the exit conference, they may be included in
the final audit report.

§411.262. Responses to Audit Findings.

Within 10 working days of the exit conference, the CEO of the audited
facility, contractor, or subcontractor or designee (respondent) submits
to the deputy commissioner for Community Programs, deputy commis-
sioner for Finance and Administration, director of State Mental Health
Facilities, or director of Mental Retardation Facilities, as appropriate,
his or her responses to the audit findings. A subcontractor must also
submit a copy of the audit responses to the contractor. The respondent
to the final audit report must describe the actions to be taken regarding
each exception and recommendation noted on the audit finding forms.
The deputy commissioner for Community Programs, deputy commis-
sioner for Finance and Administration, director of State Mental Health
Facilities, or director of Mental Retardation Facilities must submit to
the director the final approved responses to audit findings.

§411.263. Final Audit Report Distribution.

(a) Within 60 calendar days of the exit conference, the director
issues the final audit report according to the reporting requirements.

(b) Final audit reports for all audits of facilities, contractors,
and subcontractors are forwarded to the commissioner and distributed
to the deputy commissioner for Community Programs, deputy commis-
sioner for Finance and Administration, director of State Mental Health
Facilities, or director of Mental Retardation Facilities; and other staff,
as appropriate. The deputy commissioner or director, as appropriate,
is responsible for disseminating the final audit report to appropriate fa-
cility employees and contractors, and contractors are responsible for
disseminating the final audit report to their employees and subcontrac-
tors.

(c) Each member of the TDMHMR Board receives a copy of
all final audit reports.

§411.265. Investigating Alleged Fraud, Misconduct, or Other
Wrongdoing.
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(a) Receiving a complaint or identifying alleged wrongdoing.
If staff receive a complaint or identify alleged wrongdoing and report
it to the director or designee, the director may request additional infor-
mation to determine whether an investigation is warranted.

(b) Determining investigative action. If the director or de-
signee determines that an investigation:

(1) is warranted, then the director or designee prepares a
written summary of the allegation, including supporting documenta-
tion. The summary and the director’s investigative recommendation is
submitted to the commissioner or the TDMHMR Board for approval.

(2) is not warranted, then the file is documented as closed
and remains under intake status to support such action.

(c) Approving an investigation. If the commissioner or
TDMHMR Board:

(1) approves the investigation and, if during its course it
becomes apparent that the alleged wrongdoing occurred or may be on-
going, the director or designee advises the commissioner or TDMHMR
Board who determines whether to refer the matter to the law enforce-
ment authority; or

(2) does not approve the investigation, then the file is doc-
umented as closed and remains under intake status to support such ac-
tion.

(d) TDMHMR employee confidentiality. Staff must ask
TDMHMR employees who are interviewed or who are included in
briefings concerning investigation activities to sign a confidentiality
agreement regarding the information presented or discussed. If a
TDMHMR employee signs a confidentiality agreement, the employee
is agreeing to maintain such confidentiality to the extent permitted
by law. If an employee refuses to sign the confidentiality agreement,
then, in accordance with department policy, the employee may be
subject to disciplinary action as determined by the facility CEO.

(e) Conducting the investigation.

(1) If the investigation involves the commissioner’s office,
the director or designee immediately reports any investigative impedi-
ments to the TDMHMR Board’s audit committee chairman.

(2) If staff conducting the investigation determine that the
department may be at risk or liable under the law, the director or de-
signee must be notified as soon as practical.

(3) Staff, as appropriate to the circumstances of the inves-
tigation, notify the CEO or governing body of such facility, contractor,
or subcontractor, that an investigation is being conducted, including the
contractor of a subcontractor under investigation.

(4) If facility, contractor, or subcontractor administration is
considering personnel action based upon information obtained during
an on going investigation, he or she must contact the director or de-
signee before taking the personal action so the potential impact on the
investigation can be evaluated.

(5) If the personnel action is taken, facility, contractor, or
subcontractor administration must notify staff conducting the investi-
gation.

(f) Referring to law enforcement authorities. If the matter un-
der investigation:

(1) is referred to law enforcement authorities:

(A) the lead investigator makes the referral.

(B) staff act as the liaison between the department and
law enforcement authorities.

(C) staff may assist in the investigation under the direc-
tion of law enforcement authorities.

(2) is not referred to law enforcement authorities:

(A) the commissioner or board may direct staff to fur-
ther investigate.

(B) the case may be closed without further action and
filed under intake status to support such action.

(3) is declined by law enforcement authorities:

(A) the commissioner or board may direct staff to fur-
ther investigate.

(B) the case may be closed without further action and
filed under intake status to support action.

(g) Briefing executive staff. The director or designee must of-
fer to brief the commissioner and the TDMHMR Board. As appropriate
to the circumstances of the investigation, the director or designee may
brief the CEO or governing body of the facility, contractor, or subcon-
tractor verbally on the status of the investigation and, upon completion,
provide the final written report. Verbal status reports and final written
reports assist executive staff in:

(1) administering personnel action;

(2) referring to law enforcement;

(3) revising rules, policies, and procedures;

(4) implementing performance reviews; and

(5) enforcing contractual obligations.

(h) Documenting investigative results. The lead investigator
must prepare the final written report documenting the results of the
investigation, including:

(1) a statement of allegations;

(2) a summary of investigation activities;

(3) an analysis of the evidence;

(4) a statement indicating whether fraud, misconduct, or
wrongdoing occurred; and

(5) the recommended course of action.

§411.266. References.

Reference is made to the following rules, statutes, and publications:

(1) Standards for Audit of Governmental Organizations,
Programs, Activities, and Functions, the Comptroller General of the
United States;

(2) Standards for the Professional Practice of Internal Au-
diting, The Institute of Internal Auditors, Inc.;

(3) Code of Ethics of the Institute of Internal Auditors, Inc.;

(4) The Statement of Responsibilities of Internal Auditing
of the Institute of Internal Auditors, Inc.;

(5) Internal Auditing Act, Texas Government Code, Chap-
ter 2102; and

(6) Standards and Code of Ethics of the Association of Cer-
tified Fraud Examiners, Inc.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Office of the Secretary of State on February 5,

2001.

TRD-200100729
Andrew Hardin
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: February 25, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 206-4516

♦ ♦ ♦
CHAPTER 417. AGENCY AND FACILITY
RESPONSIBILITIES
SUBCHAPTER A. STANDARD OPERATING
PROCEDURES
The Texas Department of Mental Health and Mental Retardation
(TDMHMR) adopts new Chapter 417, Subchapter A, §§417.1-
417.6, concerning assignment and use of pooled vehicles, of
Chapter 417, governing agency and facility responsibilities. Sec-
tions 417.4 and 417.6 are adopted with changes to the text as
published in the January 12, 2001, issue of the Texas Regis-
ter (26 TexReg 274-275). Sections 417.1-417.3, and 417.5 are
adopted without changes and will not be republished.

The adoption of new §§417.1-417.6 implements Texas Govern-
ment Code, §§2171.104, 2171.1045, and 2171.105, concerning
management of the department’s motor vehicle pool.

No public comments were received.

Minor grammatical changes were made throughout the subchap-
ter. Section 417.4 has been revised from the language drafted by
the General Services Commission, Office of Vehicle Fleet Man-
agement, to reflect TDMHMR’s policy regarding assigning vehi-
cles from the motor pool and organizational structure.

DIVISION 1. GENERAL REQUIREMENTS
25 TAC §§417.1 - 417.3

The new sections are adopted under the Texas Health and Safety
Code, §532.015, which provides the Texas Mental Health and
Mental Retardation Board with broad rulemaking authority and
the Texas Government Code, §§2171.104 and 2171.1045, which
the requires the department to adopt rules implementing the fleet
management plan. The new sections affect the Texas Govern-
ment Code, §§2171.104, 2171.1045, and 2171.105.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 12,

2001.

TRD-200100867
Andrew Hardin
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: March 4, 2001
Proposal publication date: January 12, 2001
For further information, please call: (512) 206-4516

♦ ♦ ♦
DIVISION 2. TRANSPORTATION
25 TAC §417.4

The new section is adopted under the Texas Health and Safety
Code, §532.015, which provides the Texas Mental Health and
Mental Retardation Board with broad rulemaking authority and
the Texas Government Code, §§2171.104 and 2171.1045, which
the requires the department to adopt rules implementing the fleet
management plan. The new sections affect the Texas Govern-
ment Code, §§2171.104, 2171.1045, and 2171.105.

§417.4. Assignment and Use of Pooled Vehicles.
(a) Except as provided by subsection (b) of this section, state-

owned vehicles under the department’s control are assigned to the fa-
cility’s motor vehicle pool and made available for use as needed. Some
of the vehicles in the motor vehicle pool may be organized in subpools
and assigned to divisions or functions (e.g., building services, security,
food services) within the facility. The subpooled vehicles are available
only to staff in that division or who perform job duties related to that
function.

(b) If a state-owned vehicle under the department’s control is
assigned to an employee, then the facility CEO or designee must docu-
ment in writing that the assignment and use of the vehicle is critical to
the department’s mission. The written documentation must be main-
tained at the facility, sent to and maintained in the Central Office trans-
portation office, and sent to the General Services Commission, Office
of Vehicle Fleet Management.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 12,

2001.

TRD-200100868
Andrew Hardin
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: March 4, 2001
Proposal publication date: January 12, 2001
For further information, please call: (512) 206-4516

♦ ♦ ♦
DIVISION 3. REFERENCES AND
DISTRIBUTION
25 TAC §417.5, §417.6

The new sections are adopted under the Texas Health and Safety
Code, §532.015, which provides the Texas Mental Health and
Mental Retardation Board with broad rulemaking authority and
the Texas Government Code, §§2171.104 and 2171.1045, which
the requires the department to adopt rules implementing the fleet
management plan. The new sections affect the Texas Govern-
ment Code, §§2171.104, 2171.1045, and 2171.105.

§417.6. Distribution.
(a) This subchapter is distributed to members of the

TDMHMR Board; medical director; deputy commissioners for
Community Programs and Budget and Finance and the directors, State
Mental Health Facilities and State Mental Retardation Facilities; and
Central Office program and management staff.
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(b) This subchapter is distributed to facility CEOs who are re-
sponsible for disseminating this subchapter to their staff, as appropri-
ate.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 12,

2001.

TRD-200100869
Andrew Hardin
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: March 4, 2001
Proposal publication date: January 12, 2001
For further information, please call: (512) 206-4516

♦ ♦ ♦
PART 11. TEXAS CANCER COUNCIL

CHAPTER 701. POLICIES AND PROCEDURES
25 TAC §701.21

The Texas Cancer Council adopts the new section 701.21 to
Chapter 701 concerning historically underutilized businesses
(HUBs) without changes to the proposed text as published in
the November 24, 2000, issue of the Texas Register (25 TexReg
11638). No comments were received.

The amendment was proposed because the new rule conforms
to Texas Government Code, § 2161.003, which directs state
agencies to adopt the rules of the General Services Commission
(GSC) regarding HUBs as the agency’s own rules. The GSC
rules the Council will adopt by reference provide for a policy
and a purpose for the rules, definitions applicable to the HUB
rules, annual procurement HUB utilization goals, subcontracting
requirements, agency planning responsibilities, state agency
reporting requirements, a HUB certification process, protests
from denial of HUB applications, a HUB re-certification process,
revocation provisions, certification and compliance reviews,
compilation of a HUB directory, HUB graduation procedures,
review and revision of GSC’s HUB program, a memorandum
of understanding between GSC and the Texas Department
of Economic Development concerning technical assistance
and budgeting for the HUB program, HUB Coordinator re-
sponsibilities, HUB forum programs for state agencies, and a
mentor-protégé program.

The amendment is adopted under the authority of the Texas
Health & Safety Code Annotated, sections 102.002 and 102.009
which provide the Texas Cancer Council with the authority to
develop and implement the Texas Cancer Plan, and the Texas
Government Code Annotated, Section 2161.003 which requires
state governmental bodies to use the rules adopted by the Gen-
eral Services Commission in regarding HUBs.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 9,

2001.

TRD-200100860
Mickey L. Jacobs, M.S.H.P.
Executive Director
Texas Cancer Council
Effective date: March 1, 2001
Proposal publication date: November 24, 2000
For further information, please call: (512) 463-3190

♦ ♦ ♦
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 7. CORPORATE AND FINANCIAL
REGULATION
SUBCHAPTER A. EXAMINATION AND
FINANCIAL ANALYSIS
28 TAC §7.70

The Commissioner of Insurance adopts new §7.70 concerning
annual statement blanks, other reporting forms, diskettes or
electronic filings with the National Association of Insurance
Commissioners (NAIC) via the Internet. Section 7.70 is adopted
with changes to the proposed text as published in the January
5, 2001, issue of the Texas Register (26 TexReg 59).

The section provides instructions to be used by insurers and cer-
tain other entities regulated by the Texas Department of Insur-
ance when reporting their financial condition and business op-
erations and activities during 2000 and the requirement to file
such completed statement blanks and other reporting forms, in-
cluding diskettes or electronic filings with the NAIC via the in-
ternet. These annual statement blanks, other reporting forms,
and diskettes or electronic filings with the NAIC via the Internet
are required by statute for reporting, in 2001, the financial condi-
tion and business operations and activities conducted during the
2000 calendar year. The information provided is necessary for
the department to monitor the solvency, business activities and
statutory compliance of the insurers and other entities regulated
by the department. Most of the forms adopted by the section
have been promulgated by the NAIC and are used by other state
insurance regulators. The use of these forms promotes unifor-
mity and efficiency in the regulation of insurance companies and
other entities regulated by the department. In addition to these
standard forms, there are other forms adopted by the section
that are used only by the department. These forms are reviewed
each year to assure that the information required to complete the
form is necessary for the department to perform its duties.

The new section defines terms relevant to the statement blanks
and reporting forms; provides the dates by which certain reports
are to be filed; adopts by reference the annual blanks, other re-
porting forms, and instructions for reporting the financial condi-
tion and business operations and activities; and requires insur-
ance companies and certain other regulated entities to file such
annual statements and other reporting forms with the depart-
ment and/or the NAIC as directed. The required documents will
provide financial information to the public and regulatory agen-
cies, and will be used by the department to monitor the finan-
cial condition of insurers and other regulated entities licensed in
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Texas to assure financial solvency and compliance with appli-
cable laws and accounting requirements. The adopted section
was changed to provide consistency and to correct a typograph-
ical error in §7.70(l)(1). Page 130 was changed to page 132.

No comments were received.

The new section is adopted under the Insurance Code Articles
1.11, 3.07, 3.20-1, 3.27-2, 3.77, 6.11, 6.12, 8.07, 8.08, 8.21,
8.24, 9.22, 9.47, 10.30, 11.06, 11.19, 14.15, 14.39, 15.15, 15.16,
16.18, 16.24, 17.22, 17.25, 18.12, 19.08, 20.02, 20A.10, 20A.22,
21.39, 21.43, 21.49, 21.52F, 21.54, 22.06, 23.02 and 23.26,
and §§32.041 and 36.001. Article 1.11 authorizes the commis-
sioner to make changes in the forms of the annual statements
required of insurance companies of any kind, as shall seem best
adapted to elicit a true exhibit of their condition and methods
of transacting business, and requires certain insurers to make
filings with the National Association of Insurance Commission-
ers. Articles 3.07, 3.20-1, 3.27-2, 3.77, 6.11, 6.12, 8.07, 8.08,
8.21, 8.24, 9.22, 9.47, 10.30, 11.06, 11.19, 14.15, 14.39, 15.15,
15.16, 16.18, 16.24, 17.22, 17.25, 18.12, 19.08, 20.02, 20A.10,
20A.22, 21.49, 21.54, 22.06, 23.02, and 23.26 require the filing
of financial reports and other information by insurers and other
regulated entities, and specify particular rule-making authority of
the commissioner relating to those insurers and other regulated
entities. Article 21.39 requires insurers to establish adequate re-
serves and provides for the adoption of each current formula for
establishing reserves applicable to each line of insurance. Ar-
ticle 21.43 provides the conditions under which foreign insurers
are permitted to do business in this state and requires foreign
insurers to comply with the provisions of the Insurance Code.
Article 21.52F authorizes the commissioner to adopt rules to im-
plement the regulation of nonprofit health corporations holding
a certificate of authority under that article. Section 32.041 re-
quires the department to furnish the statement blanks and other
reporting forms necessary for companies to comply with the filing
requirements. Section 36.001 provides that the commissioner
may adopt rules for the conduct and execution of the duties and
functions of the department as authorized by statute.

§7.70. Requirements for Filing the 2000 Annual Statements, Other
Reporting Forms, and Diskettes or Electronic Filings with the NAIC
via the Internet.

(a) Scope. This section provides insurers and other regulated
entities with the requirements for the 2000 annual statement, other re-
porting forms, and diskettes or electronic filings with the National As-
sociation of Insurance Commissioners (NAIC) via the Internet neces-
sary to report information concerning the financial condition and busi-
ness operations and activities of insurers. This section applies to all
insurers and other regulated entities authorized to do the business of
insurance in this state and includes, but is not limited to, life insur-
ers; accident insurers; life and accident insurers; life and health in-
surers; accident and health insurers; life, accident and health insurers;
mutual life insurers; stipulated premium insurers; group hospital ser-
vice corporations; fire insurers; fire and marine insurers; general casu-
alty insurers; fire and casualty insurers; mutual insurers other than life;
county mutual insurers; Lloyd’s plans; reciprocal and inter-insurance
exchanges; domestic risk retention groups; domestic joint underwriting
associations; Mexican non-life insurers licensed under any article of the
Insurance Code other than, or in addition to, Insurance Code Article
8.24, title insurers; fraternal benefit societies; local mutual aid associ-
ations; statewide mutual assessment companies; mutual burial associ-
ations; exempt associations; farm mutual insurers; health maintenance
organizations; nonprofit health corporations; nonprofit legal services

corporations; the Texas Health Insurance Risk Pool; the Texas Work-
ers’ Compensation Insurance Fund; and the Texas Windstorm Insur-
ance Association. The commissioner adopts by reference the 2000 an-
nual statement blanks, instruction manuals, and other reporting forms
specified in this section. The annual statement blanks and other report-
ing forms are available from the department, Financial Analysis and
Examinations, Mail Code 303-1A, P. O. Box 149099, Austin, Texas
78714-9099. Insurers and other regulated entities shall properly re-
port to the Texas Department of Insurance (department) and the NAIC
by completing the appropriate annual statement blanks, prepared with
laser quality print (hand written copies must be prepared legibly us-
ing black ink), other reporting forms, and diskettes or electronic filings
with NAIC via the Internet following the applicable instructions as out-
lined in subsections (d) - (m) of this section.

(b) Definitions. The following words and terms, when used in
this section, shall have the following meanings:

(1) Association edition - Blanks and forms promulgated by
the NAIC.

(2) Commissioner - The commissioner of insurance
appointed under the Insurance Code.

(3) Insurer - A person or business entity legally organized
in and authorized by its domiciliary jurisdiction to do the business of
insurance, including health maintenance organizations.

(4) Texas edition - Blanks and forms promulgated by the
commissioner.

(c) Conflicts with Other Laws. In the event of a conflict be-
tween the Insurance Code, any currently existing departmental rule,
form, instructions, or any specific requirement of this section and the
NAIC manuals or instructions listed in this section, then and in that
event, the Insurance Code, the department’s promulgated rule, form,
instruction, or the specific requirement of subsections (d) - (m) of this
section shall take precedence and in all respects control.

(d) Filing requirements for life, accident and health insurers.
Each life, life and accident, accident, life and health, accident and
health, mutual life, or life, accident and health insurance company,
stipulated premium insurance company, group hospital services cor-
poration and the Texas Health Insurance Risk Pool shall complete and
file the blanks, forms, diskettes or electronic filings with the NAIC via
the Internet for the 2000 calendar year as specified in this subsection.
The forms and reports identified in paragraphs (1)(A)-(D); (2)(A), (B)
and (H); and (3)(A)-(K) of this subsection shall be completed in ac-
cordance with the 1999/2000 NAIC Annual Statement Instructions,
Life, Accident and Health, and the NAIC Accounting Practices and
Procedures Manual for Life, Accident and Health Companies (Jan-
uary, 1999) except as provided by subsection (b) of this section. The
diskettes or electronic filings with the NAIC via the Internet identified
in paragraph (3)(L) of this subsection shall be completed in accordance
with the 1999/2000 NAIC Annual Statement Diskette Filing Specifica-
tions-Life, Accident and Health, except as provided by paragraph (4)
of this subsection.

(1) Reports to be filed both with the department and the
NAIC include the following:

(A) Annual Statement (association edition), the 8 1/2
inch by 14 inch size, to be filed on or before March 1, 2001 (stipulated
premium insurance companies, April 1, 2001);

(B) Annual Statement of the Separate Accounts (asso-
ciation edition) (required of companies maintaining separate accounts),
the 8 1/2 inch by 14 inch size, to be filed on or before March 1, 2001
(stipulated premium insurance companies, April 1, 2001);
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(C) Management’s Discussion and Analysis (a narra-
tive document setting forth information which enables regulators to en-
hance their understanding of the insurer’s financial position, results of
operations, changes in capital and surplus accounts and cash flow), to
be filed on or before April 1, 2001;

(D) Actuarial Opinion (the statement of a qualified ac-
tuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; required of all companies), to be attached to the
annual statement required by paragraph (1)(A) of this subsection.

(2) Reports to be filed only with the department:

(A) Schedule SIS, Stockholder Information Supple-
ment (association edition) (required of domestic stock companies
which have 100 or more stockholders), the 8 1/2 inch by 14 inch size,
to be filed on or before March 1, 2001;

(B) Supplemental Compensation Exhibit (association
edition), the 8 1/2 inch by 14 inch size (required of Texas domestic
companies only), to be filed on or before March 1, 2001 (stipulated
premium companies, April 1, 2001);

(C) Annual Statement (Texas edition) (required of non-
profit prepaid legal companies writing prepaid legal business in 2000
and subject to Chapter 23 of the Insurance Code), the 8 1/2 inch by 14
inch size, to be filed on or before March 1, 2001;

(D) Affidavit in Lieu of Annual Statement (Texas
edition) (required of non-profit prepaid legal companies authorized to
write prepaid legal business that did not write such business in 2000
and subject to Chapter 23 of the Insurance Code), to be filed on or
before March 1, 2001;

(E) Texas Overhead Assessment Form (Texas edition)
(required of Texas domestic companies only), to be filed on or be-
fore March 1, 2001 (stipulated premium insurance companies, April
1, 2001);

(F) Analysis of Surplus (Texas edition) for life, accident
and health insurers, to be filed on or before March 1, 2001 (stipulated
premium insurance companies, April 1, 2001); and

(G) Supplemental Investment Income Exhibit (Texas
edition) (shows percent of net investment income by type of invest-
ment), as an attachment to page ten of the annual statement as required
by paragraph (1)(A) of this subsection, to be filed on or before March
1, 2001 (stipulated premium companies, April 1, 2001).

(H) The Texas Health Insurance Risk Pool shall com-
plete and file the following only:

(i) Annual Statement (association edition), the 8 1/2
inch by 14 inch size, to be filed on or before March 1, 2001. However,
only pages 1 - 5, 12, and the Notes to Financial Statements (page 31)
and Schedule E (page 75) are required to be completed and filed on or
before March 1, 2001; and

(ii) The Texas Health Insurance Risk Pool is not re-
quired to file reports, diskettes, or electronic filings with the NAIC.

(3) Reports, diskettes, or electronic filings via the Internet
filed only with the NAIC:

(A) Trusteed Surplus Statement (association edition),
Life, Accident and Health Supplement (required of the U. S. branch
of an alien insurer), the 8 1/2 inch by 14 inch size, to be filed on or
before March 1, 2001;

(B) Medicare Supplement Insurance Experience Ex-
hibit (association edition) (for insurers writing Medicare supplement
business), to be filed on or before March 1, 2001;

(C) Officers and Directors Information (association edi-
tion), to be filed on or before March 1, 2001 (stipulated premium in-
surance companies, April 1, 2001);

(D) Credit Insurance Experience Exhibit (association
edition) (required of companies writing credit business), the 8 1/2 inch
by 14 inch size, to be filed on or before April 1, 2001;

(E) Long-Term Care Insurance Exhibit (association
edition) (required of companies writing long-term care business), the
8 1/2 inch by 14 inch size, to be filed on or before March 1, 2001
(stipulated premium insurance companies, April 1, 2001);

(F) Long-Term Care Experience Reporting Forms (as-
sociation edition) (required of companies writing long-term care busi-
ness), the 8 1/2 inch by 14 inch size, to be filed on or before April 1,
2001;

(G) Interest Sensitive Life Insurance Products Report
(association edition) (required of companies writing interest sensitive
products), the 8 1/2 inch by 14 inch size, to be filed on or before April
1, 2001;

(H) Life, Health and Annuity Guaranty Association
Model Act Assessment Base Reconciliation Exhibit (association
edition), the 8 1/2 inch by 14 inch size, to be filed on or before April
1, 2001;

(I) Adjustments to the Life, Health and Annuity Guar-
anty Association Model Act Assessment Base Reconciliation Exhibit
(association edition), the 8 1/2 inch by 14 inch size, to be filed on or
before April 1, 2001;

(J) Schedule DC (association edition) (for insurers en-
gaged in insurance options and futures), the 8 1/2 inch by 14 inch size,
to be filed on or before March 1, 2001 (stipulated premium insurance
companies, April 1, 2001);

(K) Schedule DS (association edition) (required only of
companies that have included "equity in the undistributed income of
unconsolidated subsidiaries" in their "net gain from operations"), the
8 1/2 inch by 14 inch size, to be filed on or before March 1, 2001
(stipulated premium insurance companies, April 1, 2001); and

(L) Diskettes or electronic filings via the Internet
containing computerized annual statement data, to be filed on or
before March 1, 2001 (stipulated premium insurance companies, April
1, 2001).

(4) The following provisions shall apply to the filings re-
quired in paragraphs (1)-(3) of this subsection.

(A) Texas domestic life, accident and health companies
with more than $30 million in direct premiums in 2000 must establish
Asset Valuation Reserves (AVR) and Interest Maintenance Reserves
(IMR) in their financial statements in accordance with the instructions
in the 1999/2000 NAIC Annual Statement Instructions, Life, Accident
and Health Companies. Texas domestic companies with $30 million
or less in direct premiums and the Texas Health Insurance Risk Pool
may establish AVR and IMR in their financial statements in accordance
with the instructions in the 1999/2000 NAIC Annual Statement Instruc-
tions, Life, Accident and Health Companies or they must value bonds
and preferred stocks in compliance with the provisions of §7.16 of this
title (relating to NAIC Purposes and Procedures of the Securities Valu-
ation Office Manual), concerning companies not maintaining an AVR
or IMR.

(B) Actuarial opinions required by paragraph (1)(D) of
this subsection shall be in accordance with the following:
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(i) Unless exempted, the statement of actuarial opin-
ion should follow the applicable provisions of §§3.1601-3.1611 of this
title (relating to Actuarial Opinion and Memorandum Regulation).

(ii) For those companies exempted from §§3.1601-
3.1611 of this title, instructions 1-12, established by the NAIC, must
be followed.

(iii) Any stipulated premium company subject to
§§3.1601-3.1611 of this title which does not insure or assume risk on
contracts with death benefits, cash value, or accumulation values on
any one life in excess of $10,000, except as permitted by Insurance
Code Article 22.13, §1(b), is exempt from submission of a statement
of actuarial opinion in accordance with §3.1608 of this title (relating
to Statement of Actuarial Opinion Based on an Asset Adequacy
Analysis), but must submit an actuarial opinion pursuant to §3.1607
of this title (relating to Statement of Actuarial Opinion Not Including
an Asset Adequacy Analysis).

(C) Reporting for "administrative services only" (ASO)
plans. Some insurers may act only as administrators of accident and
health plans where the plan bears all of the risk of claims. Such plans
are commonly referred to as "administrative services only" plans and
are also referred to as "uninsured plans." The amounts received for ASO
plans shall not be recorded in premiums. Claims paid by the insurer un-
der uninsured accident and health plans should not be reported in the
Summary of Operations. Commissions, expenses, and taxes incurred
by an insurer for uninsured accident and health plans are to be reported
on a gross basis by type of expense. The administration fees and ex-
pense reimbursements relating to uninsured business are deducted in
the general expense exhibit and general insurance expenses are to be
reported in the Summary of Operations net of such fees and reimburse-
ment. Texas domestic insurers subject to this subsection that have re-
ported amounts received for ASO plans as premiums under different
reporting standards for at leastfive years prior to the effective date of
this section may continue reporting amounts received for ASO plans
as premiums. Under such circumstances, the insurer shall provide a
general description of the source and amounts received for ASO plans
as an attachment to the Summary of Operations and the Schedule T of
the annual statement.

(e) Requirements for property and casualty insurers. Each fire,
fire and marine, general casualty, fire and casualty, or U.S. Branch,
county mutual insurance company, mutual insurance company other
than life, Lloyd’s plan, reciprocal or inter-insurance exchange, domes-
tic risk retention group, life insurance company that is licensed to write
workers’ compensation, any farm mutual insurance company that filed
a property and casualty annual statement under paragraph (1)(A) of
this subsection for the 1999 calendar year or had gross written premi-
ums in 2000 in excess of $5,000,000, any Mexican non-life insurer li-
censed under any article of the Insurance Code other than, or in addition
to, Insurance Code Article 8.24, domestic joint underwriting associa-
tion, the Texas Workers’ Compensation Insurance Fund and the Texas
Windstorm Insurance Association shall complete and file the follow-
ing blanks, forms, and diskettes or electronic filings with the NAIC via
the Internet for the 2000 calendar year. The forms and reports iden-
tified in paragraphs (1)(A)-(F); (2)(A), (B) and (J); and (3)(A)-(G) of
this subsection shall be completed in accordance with the 1999/2000
NAIC Annual Statement Instructions, Property and Casualty and the
NAIC Accounting Practices and Procedures Manual for Property and
Casualty Companies (March 1998), except as provided by paragraph
(4) of this subsection. The diskettes or electronic filings with the NAIC
via the Internet identified in paragraph (3)(H) and (I) of this subsection
shall be completed in accordance with the 1999/2000 NAIC Annual
Statement Diskette Filing Specifications - Property and Casualty.

(1) Reports to be filed both with the department and the
NAIC:

(A) Annual Statement (association edition), the 8 1/2
inch by 14 inch size, to be filed on or before March 1, 2001;

(B) Management’s Discussion and Analysis (a narra-
tive document setting forth information which enables regulators to en-
hance their understanding of the insurer’s financial position, results of
operations, changes in capital and surplus accounts and cash flow), to
be filed on or before April 1, 2001;

(C) Financial Guaranty Insurance Exhibit (association
edition) (required of companies writing financial guaranty business),
the 8 1/2 inch by 14 inch size, to be filed on or before March 1, 2001;

(D) Supplement "A" to Schedule T, Exhibit of Medical
Malpractice Premiums Written (association edition) (required of com-
panies writing medical malpractice business), the 8 1/2 inch by 14 inch
size, to be filed on or before March 1, 2001;

(E) Actuarial Opinion (the statement of a qualified ac-
tuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; required of all companies), to be attached to the
annual statement required by subparagraph (A) of this paragraph; and

(F) Combined Property/Casualty Annual Statement
(association edition), the 8 1/2 inch by 14 inch size, to be filed on or
before May 1, 2001, including the Insurance Expense Exhibit. This
form is required only for those affiliated insurers that wrote more
than $35 million in direct premiums as a group in 2000, as defined in
Schedule T of the Annual Statement.

(2) Reports to be filed only with the department:

(A) Schedule SIS, Stockholder Information Supple-
ment (association edition) (required of domestic stock companies
which have 100 or more stockholders), the 8 1/2 inch by 14 inch size,
to be filed on or before March 1, 2001;

(B) Supplemental Compensation Exhibit (association
edition), the 8 1/2 inch by 14 inch size (required of Texas domestic
companies only), to be filed on or before March 1, 2001;

(C) Supplemental Investment Income Exhibit (Texas
edition) (shows percent of net investment income by type of invest-
ment), as an attachment to page six of the annual statement required
by paragraph (1)(A) of this subsection, to be filed on or before March
1, 2001;

(D) Annual Statement (Texas edition) (required of non-
profit prepaid legal companies writing prepaid legal business in 2000
and subject to Chapter 23 of the Insurance Code), the 81/2 inch by 14
inch size, to be filed on or before March 1, 2001;

(E) Affidavit in Lieu of Annual Statement (Texas
edition) (required of non-profit prepaid legal companies authorized to
write prepaid legal business and subject to Chapter 23 of the Insurance
Code) that did not write such business in 2000), to be filed on or
before March 1, 2001;

(F) Texas Overhead Assessment Form (Texas edition)
(required of Texas domestic companies only), to be filed on or before
March 1, 2001;

(G) Analysis of Surplus (Texas edition) for property and
casualty insurers (required of all licensed companies, except Texas do-
mestic county mutual companies), to be filed on or before March 1,
2001;
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(H) Supplement for County Mutuals (Texas edition)
(required of Texas domestic county mutual companies, as an attach-
ment to page sixteen of the annual statement as required by paragraph
(1)(A) of this subsection), to be filed on or before March 1, 2001; and

(I) Texas Supplemental A for County Mutuals (Texas
edition) (required of Texas domestic county mutual companies, as an
attachment to page nine of the annual statement as required by para-
graph (1)(A) of this subsection), to be filed on or before March 1, 2001.

(J) The Texas Windstorm Insurance Association (Insur-
ance Code Article §21.49) shall complete and file only the following:

(i) Annual Statement (association edition), the 8 1/2
inch by 14 inch size, to be filed on or before March 1, 2001, except as
provided by paragraph (4) of this subsection;

(ii) Management’s Discussion and Analysis (a nar-
rative document setting forth information which enables regulators to
enhance their understanding of the insurer’s financial position, results
of operations, changes in capital and surplus accounts and cash flow),
to be filed on or before April 1, 2001.

(3) Reports, diskettes, or electronic filings via the Internet
filed only with the NAIC:

(A) Trusteed Surplus Statement (association edition,
Property and Casualty Supplement) (required of the U. S. branch of
an alien insurer), 8 1/2 inch by 14 inch size to be filed on or before
March 1, 2001;

(B) Medicare Supplement Insurance Experience Ex-
hibit (association edition) (for insurers writing Medicare supplement
business), to be filed on or before March 1, 2001;

(C) Officers and Directors Information (association edi-
tion), to be filed on or before March 1, 2001;

(D) Insurance Expense Exhibit (association edition),
the 8 1/2 inch by 14 inch size, to be filed on or before April 1, 2001;

(E) Credit Insurance Experience Exhibit (association
edition) (required of companies writing credit accident and/or health
business), 8 1/2 inch by 14 inch size, to be filed on or before April 1,
2001;

(F) Long-Term Care Experience Reporting Forms (as-
sociation edition) (required of companies writing long-term care busi-
ness), the 8 1/2 inch by 14 inch size, to be filed on or before April 1,
2001;

(G) Schedule DC (association edition) (for insurers en-
gaged in insurance options and futures), the 8 1/2 inch by 14 inch size,
to be filed on or before March 1, 2001;

(H) Diskettes or electronic filings via the Internet con-
taining computerized annual statement data, to be filed on or before
March 1, 2001;

(I) Diskettes or electronic filings via the Internet con-
taining combined annual statement data, to be filed on or before May
1, 2001.

(4) The following provisions shall apply to all filings re-
quired by paragraphs (1) - (3) of this subsection.

(A) No loss reserve discounts, other than as respects
fixed and determinable payments such as those emanating from work-
ers’ compensation tabular indemnity reserves and long-term disabil-
ity claims for which specific segregated investments have been estab-
lished, shall be allowed. The commissioner shall have the authority to
determine the appropriateness of, and may disallow, such discounts.

(B) The commissioner shall have the authority to deter-
mine the appropriateness of, and may disallow, anticipated salvage and
subrogation.

(C) Texas domestic insurers that write only in Texas
may apply for an alternative basis of calculating the excess of statutory
reserves over statement reserves, also known as the Schedule P penalty
reserve, by submitting a request to the Chief Property and Casualty Ac-
tuary of the Financial Program which outlines the reasons and basis for
such request. The request should be mailed to the Chief Property and
Casualty Actuary, Texas Department of Insurance, Financial Program,
MC 302-3A P.O. Box 149104, Austin, Texas 78714-9104. Requests
must be submitted to the department on or before January 31, 2001.

(f) Requirements for fraternal benefit societies. Each fraternal
benefit society shall complete and file the following blanks, forms, and
diskettes or electronic filings for the 2000 calendar year. The forms,
reports, and diskettes identified in paragraphs (1)(A)-(D); (2)(A) and
(D); and (3)(A)-(F), and (H) of this subsection shall be completed in
accordance with the 1999/2000 NAIC Annual Statement Instructions,
Fraternal, except as provided by paragraph (4) of this subsection. The
diskettes or electronic filings identified in paragraph (3)(G) of this sub-
section shall be completed in accordance with the 1999/2000 NAIC
Annual Statement Diskette Filing Specifications-Fraternal, except as
provided by paragraph (4) of this subsection.

(1) Reports to be filed both with the department and the
NAIC:

(A) Annual Statement (association edition), the 8 1/2
inch by 14 inch size, to be filed on or before March 1, 2001;

(B) Annual Statement of the Separate Accounts (asso-
ciation edition) (required of companies maintaining separate accounts),
the 8 1/2 inch by 14 inch size, to be filed on or before March 1, 2001;

(C) Management’s Discussion and Analysis (a narra-
tive document setting forth information which enables regulators to en-
hance their understanding of the insurer’s financial position, results of
operations, changes in capital and surplus accounts and cash flow), to
be filed on or before April 1, 2001; and

(D) Actuarial Opinion (the statement of a qualified ac-
tuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; to be filed by all companies), to be attached to
the annual statement required by subparagraph (A) of this paragraph.

(2) Reports to be filed only with the department:

(A) Supplemental Compensation Exhibit (association
edition), the 8 1/2 inch by 14 inch size, (required of Texas domestic
companies only), to be filed on or before March 1, 2001;

(B) Texas Overhead Assessment Form (Texas edition)
(required of Texas domestic companies only), to be filed on or before
March 1, 2001;

(C) Analysis of Surplus (Texas edition) for fraternal
benefit societies, to be filed on or before March 1, 2001;

(D) Fraternal Benefit Societies Supplement to Valua-
tion Report (Association edition) to be filed on or before June 30, 2001;
and

(E) Supplemental Investment Income Exhibit (Texas
edition) (shows percent of net investment income by type of invest-
ment, as an attachment to page ten of the annual statement as required
by paragraph (1)(A) of this subsection), to be filed on or before March
1, 2001.
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(3) Reports and diskettes or electronic filings via the Inter-
net to be filed only with the NAIC:

(A) Trusteed Surplus Statement (association edition,
Fraternal Supplement) (required of the U. S. branch of an alien
insurer), 8 1/2 inch by 14 inch size to be filed on or before March 1,
2001;

(B) Medicare Supplement Insurance Exhibit (associa-
tion edition) (for insurers writing Medicare supplement business) to be
filed on or before March 1, 2001;

(C) Officers and Directors Information (association edi-
tion), to be filed on or before March 1, 2001;

(D) Long-Term Care Insurance Exhibit (association
edition) (required of companies writing long-term care business), the
8 1/2 inch by 14 inch size, to be filed on or before March 1, 2001;

(E) Schedule DS (association edition) (required only of
companies that have included "equity in the undistributed income of
the subsidiary" in "net gain from operations"), the 8 1/2 inch by 14
inch size, to be filed on or before March 1, 2001;

(F) Long-Term Care Experience Reporting Forms (as-
sociation edition) (required of companies writing long-term care busi-
ness), the 8 1/2 inch by 14 inch size, to be filed on or before April 1,
2001;

(G) Diskettes or electronic filings via the Internet con-
taining computerized annual statement data, to be filed on or before
March 1, 2001; and

(H) Fraternal Interest Sensitive Life Insurance Products
Report (association edition) (required of companies writing interest
sensitive products), the 8 1/2 inch by 14 inch size, to be filed on or
before April 1, 2001.

(4) Texas domestic fraternal companies with more than $30
million in direct premiums in 2000 must establish Asset Valuation Re-
serves and Interest Maintenance Reserves in their financial statements
in accordance with the instructions in the 1999/2000 NAIC Annual
Statement Instructions, Fraternal. Texas domestic fraternal companies
with $30 million or less in direct premiums may establish Asset Val-
uation Reserves and Interest Maintenance Reserves in their financial
statements in accordance with the instructions in the 1999/2000 NAIC
Annual Statement Instructions, Fraternal or they must value bonds and
preferred stocks in compliance with the provisions of §7.16 of this title
(relating to NAIC Purposes and Procedures of the Securities Valuation
Office Manual), concerning companies not maintaining an Asset Val-
uation Reserve or Interest Maintenance Reserve. Since fraternals are
not subject to Article 3.28 Section 2A, Texas Insurance Code, the state-
ment of actuarial opinion for fraternals should follow instructions 1 -
12, established by the NAIC.

(g) Requirements for title insurers. Each title insurance com-
pany shall complete and file the following blanks and forms for the
2000 calendar year. The reports and forms identified in paragraphs
(1)(A)-(C); (2)(A) and (E); and (3)(A) of this subsection shall be com-
pleted in accordance with the 1999/2000 NAIC Annual Statement In-
structions, Title, except as otherwise provided by subsection (b) of this
section. The diskette or electronic filings via the Internet identified in
paragraph (3)(B) of this subsection shall be completed in accordance
with the 1999/2000 NAIC Annual Statement Diskette Filing Specifi-
cations, Title.

(1) Reports to be filed with the department and the NAIC:

(A) Annual Statement (association edition), the 8 1/2
inch by 14 inch size, to be filed on or before March 1, 2001;

(B) Management’s Discussion and Analysis (a narra-
tive document setting forth information which enables regulators to en-
hance their understanding of the insurer’s financial position, results of
operations, changes in capital and surplus accounts and cash flow), to
be filed on or before April 1, 2001; and

(C) Actuarial Opinion (the statement of a qualified ac-
tuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; required of all companies), to be attached to the
annual statement required by subparagraph (A) of this paragraph.

(2) Reports to be filed only with the department:

(A) Supplemental Compensation Exhibit (association
edition), the 8 1/2 inch by 14 inch size, (required of Texas domestic
companies only), to be filed on or before March 1, 2001;

(B) Texas Overhead Assessment Form (Texas edition)
(required of Texas domestic companies only), to be filed on or before
March 1, 2001;

(C) Analysis of Surplus (Texas edition) for title insurers
to be filed on or before March 1, 2001;

(D) Supplemental Investment Income Exhibit (Texas
edition) (shows percent of net investment income by type of invest-
ment, as an attachment to page six of the annual statement as required
in paragraph (1)(A) of this subsection), to be filed on or before March
1, 2001; and

(E) Schedule SIS, Stockholder Information Supplement
(association edition) (required of domestic stock companies which have
100 or more stockholders), the 8 1/2 inch by 14 inch size, to be filed
on or before March 1, 2001.

(3) Reports to be filed only with the NAIC.

(A) Officers and Directors Information (association
edition), to be filed on or before March 1, 2001;

(B) Diskettes or electronic filings via the Internet con-
taining computerized annual statement data, to be filed on or before
March 1, 2001.

(h) Requirements for health maintenance organizations and
non-profit health corporations. Each health maintenance organization
and non-profit health corporation shall complete and file the following
blanks and forms, and diskettes for the 2000 calendar year. The
forms, reports, and diskettes identified in paragraphs (1)(A)-(D) and
(2)(A) of this subsection shall be completed in accordance with the
1999/2000 NAIC Annual Statement Instructions, Health Maintenance
Organizations and the NAIC Accounting and Practices Procedures
Manual for Health Maintenance Organizations (June, 1991). The
actuarial opinion required to be completed in accordance with the
1999/2000 NAIC Annual Statement Instructions, Health Maintenance
Organizations shall include the additional requirements of the depart-
ment in paragraph (1)(C) of this subsection. The forms, reports, and
diskettes identified in paragraphs (1)(A), (2)(B) and (D) of this sub-
section shall be completed in accordance with instructions provided
by the department. The diskettes or electronic filings identified in
paragraph (3) of this subsection shall be completed in accordance with
the 1999/2000 NAIC Annual Diskette Filing Specifications, Health
Maintenance Organizations.

(1) Reports to be filed both with the department and the
NAIC:

(A) Annual Statement (association edition), the 8 1/2
inch by 14 inch size, to be filed on or before March 1, 2001;
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(B) Management’s Discussion and Analysis, (a narra-
tive document setting forth information which enables regulators to en-
hance their understanding of the insurer’s financial position, results of
operations, changes in capital and surplus accounts and cash flow), to
be filed on or before April 1, 2001;

(C) Actuarial Opinion (the statement of a qualified ac-
tuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; to be filed by all health maintenance organiza-
tions), to be attached to the annual statement required by subparagraph
(A) of this paragraph. In addition to the requirements set forth in the
1999/2000 NAIC Annual Statement Instructions, Health Maintenance
Organizations, the department requires that the actuarial opinion in-
clude the following:

(i) The statement of actuarial opinion must include
assurance that an actuarial report and underlying actuarial workpapers
supporting the actuarial opinion will be maintained at the company and
available for examination for seven years. The foregoing must be avail-
able by May 1 of the year following the year end for which the opinion
was rendered or within two weeks after a request from the commis-
sioner. The suggested wording used will depend on whether the actuary
is employed by the company or is a consulting actuary. The wording
for an actuary employed by the company should be similar to the fol-
lowing: "An actuarial report and any underlying actuarial workpapers
supporting the findings expressed in this Statement of Actuarial Opin-
ion will be retained for a period of seven years in the administrative
offices of the company and available for regulatory examination." The
wording for a consulting actuary retained by the company should be
similar to the following: "An actuarial report and any underlying ac-
tuarial workpapers supporting the findings expressed in this Statement
of Actuarial Opinion have been provided to the company to be retained
for a period of seven years in the administrative offices of the company
and available for regulatory examination."

(ii) Under the scope paragraph requirements of
section 5 of the instructions relating to the Actuarial Certification
in the 1999/2000 NAIC Annual Statement Instructions, Health
Maintenance Organizations, the department requires that the actuarial
opinion specifically list the premium deficiency reserve as an item and
disclose the amount of such reserve; and

(D) Medicare Supplement Insurance Experience Ex-
hibit (association edition) (for insurers writing Medicare supplement
business) to be filed on or before March 1, 2001.

(2) Reports to be filed only with the department:

(A) Supplemental Compensation Exhibit (association
edition), the 8 1/2 inch by 14 inch size, (required of Texas domestic
companies only), to be filed on or before March 1, 2001;

(B) HMO Supplement (Texas edition), the 8 1/2 inch by
14 inch size, to be filed on or before March 1, 2001;

(C) Texas Overhead Assessment Form (Texas edition)
(required of Texas domestic companies only), to be filed on or before
March 1, 2001; and

(D) Department formatted diskettes containing annual
statement data (diskettes provided by the department for entering of
health maintenance organization or non-profit health corporation fi-
nancial statement data), to be completed according to the instructions
provided by the department and filed with the department on or before
March 1, 2001.

(3) Reports and diskettes or electronic filings via the Inter-
net to be filed only with the NAIC. The diskettes containing computer-
ized annual statement data must be filed on or before March 1, 2001.

If utilizing Internet filing, it is not necessary to submit a diskette to the
NAIC.

(i) Requirements for farm mutual insurers not subject to the
provisions of subsection (e) of this section relating to filing require-
ments for property and casualty insurers. Each farm mutual insurance
company shall file the following completed blanks and forms for the
2000 calendar year with the department only:

(1) Annual statement (Texas edition), the 8 1/2 inch by 14
inch size, to be filed on or before March 1, 2001;

(2) Texas Overhead Assessment Form (Texas edition), to
be filed on or before March 1, 2001;

(3) Actuarial Opinion (the statement of a qualified actuary,
setting forth his or her opinion relating to policy reserves and other ac-
tuarial items), to be attached to the annual statement required by para-
graph (1) of this subsection, unless otherwise exempted.

(j) Requirements for statewide mutual assessment companies,
local mutual aid and mutual burial associations, and exempt companies.
Each statewide mutual assessment company, local mutual aid associa-
tion, local mutual burial association, and exempt company shall file the
following completed blanks and forms for the 2000 calendar year with
the department only:

(1) Annual Statement (Texas edition), the 8 1/2 inch by 14
inch size, to be filed on or before April 1, 2001; provided, however,
exempt companies are not required to complete lines 22, 23, 24, 25,
and 26 on page 3, the special instructions at the bottom of page 3, and
pages 4, 5, 6, and 7. All other pages are required;

(2) Texas Overhead Assessment Form (Texas edition), to
be filed on or before April 1, 2001;

(3) Release of Contributions Form (Texas edition), to be
filed on or before April 1, 2001;

(4) 3 1/2 % Chamberlain Reserve Table (Reserve Valua-
tion) (Texas edition), to be filed on or before April 1, 2001;

(5) Reserve Summary (1956 Chamberlain Table 3 1/2 %)
(Texas edition), to be filed on or before April 1, 2001;

(6) Inventory of Insurance in Force by Age of Issue or Re-
serving Year (Texas edition), to be filed on or before April 1, 2001; and

(7) Summary of Inventory of Insurance in Force by Age
and Calculation of Net Premiums (Texas edition), to be filed on or be-
fore April 1, 2001.

(k) Requirements for non-profit legal service corporations.
Each non-profit legal service corporation subject to Chapter 23 of the
Insurance Code shall file the following completed blanks and forms
for the 2000 calendar year with the department only:

(1) Annual Statement (Texas edition), the 8 1/2 inch by 14
inch size, to be filed on or before March 1, 2001; and

(2) Texas Overhead Assessment Form, to be filed on or be-
fore March 1, 2001.

(l) Requirements for Mexican casualty companies. Each Mex-
ican casualty company, doing business as authorized by a certificate of
authority issued under the Insurance Code Article 8.24, shall complete
and file the following blanks and forms for the 2000 calendar year with
the department only. All submissions shall be printed or typed in Eng-
lish and all monetary values shall be clearly designated in United States
dollars. The form identified in paragraph (1) of this subsection shall be
completed in accordance with the 1999/2000 NAIC Annual Statement
Instructions, Property and Casualty, except as provided by this section.
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An actuarial opinion is not required. It is the express intent of this
subsection that it shall not repeal or otherwise modify or amend any
department rule or the Insurance Code. The blanks or forms are as fol-
lows:

(1) Annual Statement (association edition), the 8 1/2 inch
by 14 inch size; provided, however, only pages 1 - 4, 15 - 19 and 132
are required to be completed and filed on or before March 1, 2001;

(2) A copy of the balance sheet and the statement of profit
and loss from the Mexican financial statement (printed or typed in Eng-
lish), to be filed on or before March 1, 2001;

(3) A copy of the official documents issued by the COMI-
SION NACIONAL DE SEGUROS Y FIANZAS approving the 2000
annual statement, to be filed on or before June 30, 2001; and

(4) A copy of the current license to operate in the Republic
of Mexico, to be filed on or before March 1, 2001.

(m) Other financial reports. Nothing in this section prohibits
the department from requiring any insurer or other regulated entity from
filing other financial reports with the department.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 7,

2001.

TRD-200100833
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: February 27, 2001
Proposal publication date: January 5, 2001
For further information, please call: (512) 463-6327

♦ ♦ ♦
28 TAC §7.71

The Commissioner of Insurance adopts new §7.71 concerning
the year 2001 annual and quarterly statement blanks, other re-
porting forms, diskettes or electronic filings with the National As-
sociation of Insurance Commissioners (NAIC) via the Internet.
Section 7.71 is adopted with changes to the proposed text as
published in the January 5, 2001, issue of the Texas Register
(26 TexReg 66).

The section provides instructions to be used by insurers and cer-
tain other entities regulated by the Texas Department of Insur-
ance when reporting their financial condition and business oper-
ations and activities during 2001 and the requirement to file such
completed statement blanks and other reporting forms, including
diskettes or electronic filings with the NAIC via the internet. The
annual and quarterly statement blanks, other reporting forms,
and diskettes or electronic filings with the NAIC via the Internet
are required by statute for reporting, in 2001 and 2002, the finan-
cial condition and business operations and activities conducted
during the 2001 calendar year. The information provided is nec-
essary for the department to monitor the solvency, business ac-
tivities and statutory compliance of the insurers and other entities
regulated by the department. Most of the forms adopted by the
section have been promulgated by the NAIC and are used by
other state insurance regulators. The use of these forms pro-
motes uniformity and efficiency in the regulation of insurance

companies and other entities regulated by the department. In
addition to these standard forms, there are other forms that are
used only by the department. Some of these forms are not in-
cluded, but the department intends to have these forms updated
later in 2001 and will propose an amendment to this section no
later than December 31, 2001 to adopt the forms by reference.
These forms are reviewed each year to assure that the informa-
tion required to complete the form is necessary for the depart-
ment to perform its duties.

The new section defines terms relevant to the statement blanks
and reporting forms; provides the dates by which certain reports
are to be filed; adopts by reference the annual and quarterly
statement blanks, other reporting forms, and instructions for re-
porting the financial condition and business operations and ac-
tivities; and requires insurance companies and certain other reg-
ulated entities to file such annual and quarterly statements and
other reporting forms with the department and/or the NAIC as
directed. The required documents will provide financial informa-
tion to the public and regulatory agencies, and will be used by
the department to monitor the financial condition of insurers and
other regulated entities licensed in Texas to assure financial sol-
vency and compliance with applicable laws and accounting re-
quirements. The adopted section was changed to provide con-
sistency and to correct a typographical error in §7.70(l)(1). Page
130 was changed to page 132.

No comments were received.

The new section is adopted under the Insurance Code Articles
1.11, 3.07, 3.20-1, 3.27-2, 3.77, 6.11, 6.12, 8.07, 8.08, 8.21,
8.24, 9.22, 9.47, 10.30, 11.06, 11.19, 14.15, 14.39, 15.15, 15.16,
16.18, 16.24, 17.22, 17.25, 18.12, 19.08, 20.02, 20A.10, 20A.22,
21.39, 21.43, 21.49, 21.52F, 21.54, 22.06, 23.02 and 23.26,
and §§32.041 and 36.001. Article 1.11 authorizes the commis-
sioner to make changes in the forms of the annual statements
required of insurance companies of any kind, as shall seem best
adapted to elicit a true exhibit of their condition and methods
of transacting business, and requires certain insurers to make
filings with the National Association of Insurance Commission-
ers. Articles 3.07, 3.20-1, 3.27-2, 3.77, 6.11, 6.12, 8.07, 8.08,
8.21, 8.24, 9.22, 9.47, 10.30, 11.06, 11.19, 14.15, 14.39, 15.15,
15.16, 16.18, 16.24, 17.22, 17.25, 18.12, 19.08, 20.02, 20A.10,
20A.22, 21.49, 21.54, 22.06, 23.02, and 23.26 require the filing
of financial reports and other information by insurers and other
regulated entities, and specify particular rulemaking authority of
the commissioner relating to those insurers and other regulated
entities. Article 21.39 requires insurers to establish adequate re-
serves and provides for the adoption of each current formula for
establishing reserves applicable to each line of insurance. Ar-
ticle 21.43 provides the conditions under which foreign insurers
are permitted to do business in this state and requires foreign
insurers to comply with the provisions of the Insurance Code.
Article 21.52F authorizes the commissioner to adopt rules to im-
plement the regulation of nonprofit health corporations holding
a certificate of authority under that article. Section 32.041 re-
quires the department to furnish the statement blanks and other
reporting forms necessary for companies to comply with the filing
requirements. Section 36.001 provides that the commissioner
may adopt rules for the conduct and execution of the duties and
functions of the department as authorized by statute.

§7.71. Requirements for Filing the 2001 Quarterly and 2001 Annual
Statements, Other Reporting Forms, and Diskettes or Electronic Filings
with the NAIC via the Internet.
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(a) Scope. This section provides insurers and other regulated
entities with the requirements for the 2001 quarterly statements, and
2001 annual statement, other reporting forms, and diskettes or elec-
tronic filings with the National Association of Insurance Commission-
ers (NAIC) via the Internet necessary to report information concerning
the financial condition and business operations and activities of insur-
ers. This section applies to all insurers and other regulated entities au-
thorized to do the business of insurance in this state and includes, but is
not limited to, life insurers; accident insurers; life and accident insur-
ers; life and health insurers; accident and health insurers; life, accident
and health insurers; mutual life insurers; stipulated premium insurers;
group hospital service corporations; fire insurers; fire and marine insur-
ers; U.S. Branch of an alien insurer; Mexican casualty insurers; general
casualty insurers; fire and casualty insurers; mutual insurers other than
life; county mutual insurers; Lloyd’s plans; reciprocal and inter-insur-
ance exchanges; domestic risk retention groups; domestic joint under-
writing associations; title insurers; fraternal benefit societies; farm mu-
tual insurers with gross premiums in excess of $5 million; health main-
tenance organizations; nonprofit health corporations; nonprofit legal
services corporations; the Texas Health Insurance Risk Pool; the Texas
Workers’ Compensation Insurance Fund; and the Texas Windstorm In-
surance Association. The commissioner adopts by reference the 2001
quarterly statement blanks, the 2001 annual statement blanks and the
related instruction manuals, and other reporting forms specified in this
section. The annual and quarterly statement blanks and other report-
ing forms are available from the department, Financial Analysis and
Examinations Activity, Mail Code 303-1A, P. O. Box 149099, Austin,
Texas 78714-9099. Insurers and other regulated entities shall properly
report to the department and the NAIC by completing the appropriate
annual and quarterly statement blanks, prepared with laser quality print
(hand written copies must be prepared legibly using black ink), other
reporting forms, and diskettes or electronic filings with the NAIC via
the Internet following the applicable instructions as outlined in subsec-
tions (d) - (j) of this section.

(b) Definitions. The following words and terms, when used in
this section, shall have the following meanings:

(1) Association edition - Blanks and forms promulgated by
the NAIC.

(2) Commissioner - The commissioner of insurance
appointed under the Texas Insurance Code.

(3) Department - The Texas Department of Insurance.

(4) Texas edition - Blanks and forms promulgated by the
commissioner.

(c) Conflicts with Other Laws. In the event of a conflict be-
tween the Insurance Code, any currently existing departmental rule,
form, instructions, or any specific requirement of this section and the
NAIC instructions listed in this section, then and in that event, the In-
surance Code, the department’s promulgated rule, form, instruction, or
the specific requirement of subsections (d) - (j) of this section shall take
precedence and in all respects control.

(d) Filing requirements for life, accident and health insurers.
Each life, life and accident, life and health, accident, accident and
health, mutual life, or life, accident and health insurance company, stip-
ulated premium insurance company, group hospital services corpora-
tion and the Texas Health Insurance Risk Pool shall complete and file
the blanks, forms, diskettes or electronic filings with the NAIC via the
Internet as directed in this subsection. The forms and reports identified
in paragraphs (1)(A)-(C); (1)(F) and (G); (2)(A)-(C); and (3)(A)-(I) of
this subsection shall be completed in accordance with the 2001 NAIC
Annual Statement Instructions, Life, Accident and Health, except as

provided by subsection (b) of this section. The forms and reports iden-
tified in paragraphs (1)(D)-(G); (2)(A) and (B); (3)(B), (C), (E) and (F)
of this subsection shall be completed in accordance with the 2001 NAIC
Health Annual Statement Instructions, except as provided by subsec-
tion (b) of this section. The diskettes or electronic version of the filings
with the NAIC via the Internet identified in paragraph (3)(J) and (K)
of this subsection shall be in accordance with the NAIC data specifica-
tions and instructions on the NAIC web site. The electronic filings with
the NAIC shall include PDF format filing. Life, Accident and Health
companies that wrote 100% of their total direct premiums as health
premiums for the calendar year ending December 31, 2000 may elect
to file on the new health annual statement blank for the three quarters
of 2001 and the calendar year 2001 if the insurer meets the definition
of writing only "health" premiums in the 2001 NAIC Health Annual
Statement Instructions. Those instructions describe health premiums
to include hospital, surgical and major medical; Medicare supplement
business reportable in the Medicare Supplement Insurance Experience
Exhibit of the annual statement; dental and vision only coverage is-
sued as stand alone or as a rider to a medical policy that is not related
to the medical policy through deductibles or out of pocket limits; fed-
eral employees health benefits plan premiums (FEHBP); Title XVIII -
Medicare premiums which result from arrangements with the Health
Care Financing Administration (HCFA) on a cost or risk basis, for ser-
vices to a Medicare beneficiary; Title XIX - Medicaid premiums that
result from an arrangement between the company and a Medicaid state
agency for services to a Medicaid beneficiary; and other health pre-
miums such as stop loss, disability income, long term care, and pre-
scription drug plans and coverages. If a reporting entity elects to use
the health annual statement, it must continue to use that annual state-
ment for a minimum of three years or obtain written approval from its
domestic state to change to another type of annual statement. Foreign
companies that wrote less than 100% of health premiums in 2000 may
elect to file on the health annual statement blank if permitted or re-
quired by their domicilary state.

(1) Reports to be filed both with the department and the
NAIC include the following:

(A) 2001 Life, Accident and Health Annual Statement
(association edition) for the 2001 calendar year to be filed on or be-
fore March 1, 2002 (stipulated premium insurance companies, April 1,
2002);

(B) 2001 Life, Accident and Health Annual Statement
of the Separate Accounts (association edition) for the 2001 calendar
year (required of companies maintaining separate accounts), to be filed
on or before March 1, 2002 (stipulated premium insurance companies,
April 1, 2002);

(C) 2001 Life, Accident and Health Quarterly State-
ments (association edition), to be filed on or before May 15, August
15, and November 15, 2001. However, a Texas stipulated premium
insurance company, unless specifically requested to do so by the
department, is not required to file quarterly statements with the de-
partment or the NAIC if it meets all three of the following conditions:

(i) it is authorized to write only life insurance on its
certificate of authority;

(ii) it collected premiums in the prior calendar year
of less than $1 million; and

(iii) it had a profit from operations in the prior two
calendar years.

(D) 2001 Health Quarterly Statements (association edi-
tion), to be filed on or before May 15, August 15, and November 15,
2001 if the company qualifies as described in this subsection;
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(E) 2001 Health Annual Statement (association edition)
for the 2001 calendar year, to be filed on or before March 1, 2002 (stip-
ulated premium insurance companies, April 1, 2002) if the company
qualifies as described in this subsection;

(F) Management’s Discussion and Analysis (a narrative
document setting forth information which enables regulators to en-
hance their understanding of the insurer’s financial position, results of
operations, changes in capital and surplus accounts and cash flow), to
be filed with the 2001 Life, Accident and Health Annual Statement on
or before April 1, 2002, or if the 2001 Health Annual Statement is re-
quired, then filed with the 2001 Health Annual Statement on or before
April 1, 2002;

(G) Actuarial Opinion (the statement of a qualified ac-
tuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; required of all companies), to be attached to the
Life, Accident and Health Annual Statement or if required, the Health
Annual Statement as applicable;

(2) Reports to be filed only with the department:

(A) Schedule SIS, Stockholder Information Supple-
ment (association edition) (required of domestic stock companies
which have 100 or more stockholders), to be filed on or before
March 1, 2002. This filing is also required if filing a Health Annual
Statement, as applicable;

(B) Supplemental Compensation Exhibit (association
edition) (required of Texas domestic companies only), to be filed on
or before March 1, 2002 (stipulated premium companies, April 1,
2002). This filing is also required if filing a Health Annual Statement,
as applicable;

(C) The Texas Health Insurance Risk Pool shall file the
2001 Life, Accident and Health Annual and Quarterly Statements as
follows:

(i) 2001 Life, Accident and Health Annual State-
ment (association edition), blue colored cover, to be filed on or before
March 1, 2002. However, only pages 1 - 5, 12, and the Notes to Finan-
cial Statements (page 31) and Schedule E (page 75) are required to be
completed and filed; and

(ii) 2001 Life, Accident and Health Quarterly State-
ment (association edition), to be filed on or before May 15, August 15,
and November 15, 2001.

(iii) The Texas Health Insurance Risk Pool is not re-
quired to file any reports, diskettes, or electronic filings with the NAIC.

(3) Reports, diskettes, or electronic filings via the Internet
filed only with the NAIC:

(A) Trusteed Surplus Statement (association edition),
Life, Accident and Health Supplement (required of the U. S. branch of
an alien insurer), to be filed on or before May 15, August 15, Novem-
ber 15, 2001 and March 1, 2002 with the annual statement;

(B) Medicare Supplement Insurance Experience Ex-
hibit (association edition) (for insurers writing Medicare supplement
business), to be filed on or before March 1, 2002. This filing is also
required if filing a Health Annual Statement, as applicable;

(C) Officers and Directors Information (association edi-
tion), to be filed on or before March 1, 2002 (stipulated premium in-
surance companies, April 1, 2002). This filing is also required if filing
a Health Annual Statement, as applicable;

(D) Credit Insurance Experience Exhibit (association
edition) (required of companies writing credit business), to be filed on
or before April 1, 2002;

(E) Long-Term Care Insurance Exhibit (association
edition) (required of companies writing long-term care business), to
be filed on or before March 1, 2002 (stipulated premium insurance
companies, April 1, 2002). This filing is also required if filing a Health
Annual Statement, as applicable;

(F) Long-Term Care Experience Reporting Forms (as-
sociation edition) (required of companies writing long-term care busi-
ness), to be filed on or before April 1, 2002. This filing is also required
if filing a Health Annual Statement, as applicable;

(G) Interest Sensitive Life Insurance Products Report
(association edition) (required of companies writing interest sensitive
products), to be filed on or before April 1, 2002;

(H) Life, Health and Annuity Guaranty Association
Model Act Assessment Base Reconciliation Exhibit (association
edition), to be filed on or before April 1, 2002;

(I) Adjustments to the Life, Health and Annuity Guar-
anty Association Model Act Assessment Base Reconciliation Exhibit
(association edition), to be filed on or before April 1, 2002;

(J) Diskettes or electronic filings via the Internet
containing computerized annual statement data, to be filed on or
before March 1, 2002 (stipulated premium insurance companies, April
1, 2002); and

(K) Diskettes or electronic filings via the Internet con-
taining computerized quarterly statement data, to be filed on or before
May 15, August 15, and November 15, 2001. A Texas stipulated pre-
mium insurance company, unless specifically requested to do so by the
department, is not required to file quarterly diskettes or electronic fil-
ings via the Internet with the NAIC if it meets all three of the following
conditions:

(i) it is authorized to write only life insurance on its
certificate of authority;

(ii) it collected premiums in the prior calendar year
of less than $1 million; and

(iii) it had a profit from operations in the prior two
calendar years.

(4) The following provisions shall apply to the filings re-
quired in paragraphs (1)-(3) of this subsection.

(A) Texas domestic life, accident and health companies
with more than $30 million in direct premiums in 2001 must establish
Asset Valuation Reserves (AVR) and Interest Maintenance Reserves
(IMR) in their financial statements in accordance with the instructions
in the 2001 NAIC Annual Statement Instructions, Life, Accident and
Health Companies. Texas domestic companies with $30 million or less
in direct premiums and the Texas Health Insurance Risk Pool may es-
tablish AVR and IMR in their financial statements in accordance with
the instructions in the 2001 NAIC Annual Statement Instructions, Life,
Accident and Health Companies or they must value bonds and pre-
ferred stocks in compliance with the provisions of the NAIC Purposes
and Procedures of the Securities Valuation Office Manual concerning
companies not maintaining an AVR or IMR.

(B) Actuarial opinions required by paragraph (1)(G) of
this subsection shall be in accordance with the following:
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(i) Unless exempted, the statement of actuarial opin-
ion should follow the applicable provisions of §§3.1601-3.1611 of this
title (relating to Actuarial Opinion and Memorandum Regulation).

(ii) For those companies exempted from §§3.1601-
3.1611 of this title, instructions 1-12, established by the NAIC, must
be followed.

(iii) Any stipulated premium company subject to
§§3.1601-3.1611 of this title which does not insure or assume risk on
contracts with death benefits, cash value, or accumulation values on
any one life in excess of $10,000, except as permitted by Insurance
Code Article 22.13, §1(b), is exempt from submission of a statement
of actuarial opinion in accordance with §3.1608 of this title (relating
to Statement of Actuarial Opinion Based on an Asset Adequacy
Analysis), but must submit an actuarial opinion pursuant to §3.1607
of this title (relating to Statement of Actuarial Opinion Not Including
an Asset Adequacy Analysis).

(e) Requirements for property and casualty insurers. Each fire,
fire and marine, general casualty, fire and casualty, or U.S. Branch of
an alien insurer, county mutual insurance company, mutual insurance
company other than life, Lloyd’s plan, reciprocal or inter-insurance ex-
change, domestic risk retention group, life insurance company that is
licensed to write workers’ compensation, any farm mutual insurance
company that filed a property and casualty annual statement for the
2000 calendar year or had gross written premiums in 2001 in excess
of $5,000,000, any Mexican non-life insurer licensed under any arti-
cle of the Insurance Code other than, or in addition to, Insurance Code
Article 8.24, domestic joint underwriting association, the Texas Work-
ers’ Compensation Insurance Fund and the Texas Windstorm Insur-
ance Association shall complete and file the following blanks, forms,
and diskettes or electronic filings with the NAIC via the Internet as
directed by this subsection. The forms and reports identified in para-
graphs (1)(A)-(G); (2)(A)-(C); and (3)(A)-(F) of this subsection shall
be completed in accordance with the 2001 NAIC Annual Statement In-
structions, Property and Casualty, except as provided by paragraph (4)
of this subsection. The diskettes or electronic version of the filings with
the NAIC via the Internet identified in paragraph (3)(G)-(I) of this sub-
section shall be in accordance with the NAIC data specifications. The
electronic filings with the NAIC shall include PDF format filing.

(1) Reports to be filed both with the department and the
NAIC:

(A) 2001 Property and Casualty Annual Statement (as-
sociation edition), to be filed on or before March 1, 2002;

(B) 2001 Property and Casualty Quarterly Statements
(association edition), to be filed on or before May 15, August 15, and
November 15, 2001;

(C) 2001 Combined Property/Casualty Annual State-
ment (association edition), to be filed on or before May 1, 2002,
including the Insurance Expense Exhibit. This form is required only
for those affiliated insurers that wrote more than $35 million in direct
premiums as a group in calendar year 2001, as disclosed in Schedule
T of the Annual Statement(s);

(D) Supplement "A" to Schedule T, Exhibit of Medical
Malpractice Premiums Written (association edition) (required of com-
panies writing medical malpractice business), to be filed on or before
March 1, 2002;

(E) Management’s Discussion and Analysis (a narra-
tive document setting forth information which enables regulators to en-
hance their understanding of the insurer’s financial position, results of
operations, changes in capital and surplus accounts and cash flow), to
be filed on or before April 1, 2002;

(F) Actuarial Opinion (the statement of a qualified ac-
tuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; required of all companies), to be attached to the
annual statement; and

(G) Financial Guaranty Insurance Exhibit (association
edition) (required of companies writing financial guaranty business),
to be filed on or before March 1, 2002;

(2) Reports to be filed only with the department:

(A) Schedule SIS, Stockholder Information Supple-
ment (association edition) (required of domestic stock companies
which have 100 or more stockholders), to be filed on or before March
1, 2002;

(B) Supplemental Compensation Exhibit (association
edition) (required of Texas domestic companies only), to be filed on
or before March 1, 2002;

(C) The Texas Windstorm Insurance Association (In-
surance Code Article §21.49) shall complete and file the following
only:

(i) Annual Statement (association edition), to be
filed on or before March 1, 2002, except as provided by paragraph (4)
of this subsection;

(ii) Property and Casualty Quarterly Statement (as-
sociation edition), to be filed on or before May 15, August 15, and
November 15, 2001; and

(iii) Management’s Discussion and Analysis (a nar-
rative document setting forth information which enables regulators to
enhance their understanding of the insurer’s financial position, results
of operations, changes in capital and surplus accounts and cash flow),
to be filed on or before April 1, 2002.

(3) Reports, diskettes, or electronic filings via the Internet
filed only with the NAIC:

(A) Medicare Supplement Insurance Experience Ex-
hibit (association edition) (for insurers writing Medicare supplement
business), to be filed on or before March 1, 2002;

(B) Trusteed Surplus Statement (association edition)
(required of the U. S. branch of an alien insurer), to be filed on or
before May 15, August 15, November 15, 2001, and March 1, 2002
with the annual statement;

(C) Officers and Directors Information (association edi-
tion), to be filed on or before March 1, 2002;

(D) Insurance Expense Exhibit (association edition), to
be filed on or before April 1, 2002;

(E) Credit Insurance Experience Exhibit (association
edition) (required of companies writing credit accident and/or health
business), to be filed on or before April 1, 2002;

(F) Long-Term Care Experience Reporting Forms (as-
sociation edition) (required of companies writing long-term care busi-
ness), to be filed on or before April 1, 2002;

(G) Diskettes or electronic filings via the Internet con-
taining computerized annual statement data, to be filed on or before
March 1, 2002;

(H) Diskettes or electronic filings via the Internet con-
taining combined annual statement data, to be filed on or before May
1, 2002; and
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(I) Diskettes or electronic filings via the Internet con-
taining computerized quarterly statement data, to be filed on or before
May 15, August 15, and November 15, 2001.

(4) The following provisions shall apply to all filings re-
quired by paragraphs (1) - (3) of this subsection.

(A) No loss reserve discounts, other than fixed and de-
terminable payments such as those emanating from workers’ compen-
sation tabular indemnity reserves and long-term disability claims for
which specific segregated investments have been established, shall be
allowed. The commissioner shall have the authority to determine the
appropriateness of, and may disallow, such discounts.

(B) The commissioner shall have the authority to deter-
mine the appropriateness of, and may disallow, anticipated salvage and
subrogation.

(f) Requirements for fraternal benefit societies. Each fraternal
benefit society shall complete and file the following blanks, forms, and
diskettes or electronic filings for the 2001 calendar year and the three
quarters for the 2001 calendar year. The forms, reports, and diskettes
identified in paragraphs (1)(A)-(D), (2)(A)-(C), and (3)(A)-(E) and (G)
of this subsection shall be completed in accordance with the 2001 NAIC
Annual Statement Instructions, Fraternal, except as provided by para-
graph (4) of this subsection. The diskettes or electronic version of the
filings with the NAIC via the Internet identified in paragraph (3)(F) of
this subsection shall be in accordance with the NAIC data specifica-
tions. The electronic filings with the NAIC shall include PDF format
filing.

(1) Reports to be filed both with the department and the
NAIC:

(A) Annual Statement, Fraternal (association edition),
to be filed on or before March 1, 2002;

(B) Annual Statement of the Separate Accounts, Frater-
nal, (association edition) (required of companies maintaining separate
accounts), to be filed on or before March 1, 2002;

(C) Management’s Discussion and Analysis (a narra-
tive document setting forth information which enables regulators to en-
hance their understanding of the insurer’s financial position, results of
operations, changes in capital and surplus accounts and cash flow), to
be filed on or before April 1, 2002; and

(D) Actuarial Opinion (the statement of a qualified ac-
tuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; to be filed by all companies), to be attached to
the annual statement required by subparagraph (A) of this paragraph.

(2) Reports to be filed only with the department:

(A) Fraternal Quarterly statement (association edition),
to be filed on or before May 15, August 15, and November 15, 2001;

(B) Supplemental Compensation Exhibit (association
edition) (required of Texas domestic companies only), to be filed on
or before March 1, 2002;

(C) Fraternal Benefit Societies Supplement to Valua-
tion Report (association edition) to be filed on or before June 30, 2002;
and

(3) Reports and diskettes or electronic filings via the Inter-
net to be filed only with the NAIC:

(A) Trusteed Surplus Statement (association edition,
Fraternal Supplement) (required of the U. S. branch of an alien
insurer), to be filed on or before March 1, 2002 with the annual
statement;

(B) Medicare Supplement Insurance Exhibit (associa-
tion edition) (for insurers writing Medicare supplement business) to be
filed on or before March 1, 2002;

(C) Officers and Directors Information (association edi-
tion), to be filed on or before March 1, 2002;

(D) Long-Term Care Insurance Exhibit (association
edition) (required of companies writing long-term care business), to
be filed on or before March 1, 2002;

(E) Long-Term Care Experience Reporting Forms (as-
sociation edition) (required of companies writing long-term care busi-
ness), to be filed on or before April 1, 2002;

(F) Diskettes or electronic filings via the Internet con-
taining computerized annual statement data, to be filed on or before
March 1, 2002; and

(G) Fraternal Interest Sensitive Life Insurance Products
Report (association edition) (required of companies writing interest
sensitive products), to be filed on or before April 1, 2002.

(4) The following provisions shall apply to the filings re-
quired in paragraph (1) - (3) of this subsection. Texas domestic frater-
nal companies with more than $30 million in direct premiums in 2001
must establish Asset Valuation Reserves and Interest Maintenance Re-
serves in their financial statements in accordance with the instructions
in the 2001 NAIC Annual Statement Instructions, Fraternal. Texas do-
mestic fraternal companies with $30 million or less in direct premiums
may establish Asset Valuation Reserves and Interest Maintenance Re-
serves in their financial statements in accordance with the instructions
in the 2001 NAIC Annual Statement Instructions, Fraternal or they
must value bonds and preferred stocks in compliance with the provi-
sions of the NAIC Purposes and Procedures of the Securities Valuation
Office Manual concerning companies not maintaining an Asset Valua-
tion Reserve or Interest Maintenance Reserve. Since fraternals are not
subject to Insurance Code Article 3.28 Section 2A, the statement of
actuarial opinion for fraternals should follow instructions 1 - 12, estab-
lished by the NAIC.

(g) Requirements for title insurers. Each title insurance com-
pany shall complete and file the following blanks and forms for the
2001 calendar year and the three quarters of the 2001 calendar year.
The reports and forms identified in paragraphs (1)(A)-(C), (2)(A)-(C),
and (3)(A) of this subsection shall be completed in accordance with the
2001 NAIC Annual Statement Instructions, Title, except as otherwise
provided by subsection (b) of this section. The diskettes or electronic
version of the filings with the NAIC via the Internet identified in para-
graph (3)(B) of this subsection shall be in accordance with the NAIC
data specifications. The electronic filings with the NAIC shall include
PDF format filing.

(1) Reports to be filed with the department and the NAIC:

(A) Title Annual Statement (association edition), to be
filed on or before March 1, 2002;

(B) Management’s Discussion and Analysis (a narra-
tive document setting forth information which enables regulators to en-
hance their understanding of the insurer’s financial position, results of
operations, changes in capital and surplus accounts and cash flow), to
be filed on or before April 1, 2002; and

(C) Actuarial Opinion (the statement of a qualified ac-
tuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; required of all companies), to be attached to the
annual statement required by subparagraph (A) of this paragraph.

(2) Reports to be filed only with the department:
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(A) Title Quarterly Statement (association edition), to
be filed on or before May 15, August 15, and November 15, 2001;

(B) Supplemental Compensation Exhibit (association
edition), (required of Texas domestic companies only), to be filed on
or before March 1, 2002; and

(C) Schedule SIS, Stockholder Information Supple-
ment (association edition) (required of domestic stock companies
which have 100 or more stockholders), to be filed on or before March
1, 2002.

(3) Reports to be filed only with the NAIC:

(A) Officers and Directors Information (association
edition), to be filed on or before March 1, 2002; and

(B) Diskettes or electronic filings via the Internet con-
taining computerized annual statement data, to be filed on or before
March 1, 2002.

(h) Requirements for health maintenance organizations and
non-profit health corporation. The HMO annual and quarterly blank
used for the year ending December 31, 2000 and prior periods is
no longer available and will no longer be used. Therefore, HMOs
must use the new NAIC Health Annual Statement beginning with the
reporting quarter ending March 31, 2001. Each health maintenance
organization and non-profit health corporation shall complete and file
the following blanks and forms, and diskettes for the 2001 calendar
year and the three quarters of the 2001 calendar year. The forms,
reports, and diskettes identified in paragraphs (1)(A)-(E) and (2)(A) of
this subsection shall be completed in accordance with the 2001 NAIC
Annual and Quarterly Statement Instructions, Health. The actuarial
opinion shall include the additional requirements of the department
set forth in paragraph (1)(D) of this subsection. The forms, reports,
and diskettes identified in paragraphs (1)(A) and (B), and (2)(B), (C),
and (D) of this subsection shall be completed in accordance with
instructions provided by the department. The diskettes or electronic
version of the filings with the NAIC via the Internet identified in
paragraph (3) of this subsection shall be in accordance with NAIC
data specifications and instructions through the NAIC web site. The
electronic filings with the NAIC shall include PDF format filing.

(1) Reports to be filed both with the department and the
NAIC:

(A) 2001 Health Annual Statement (association edi-
tion), to be filed on or before March 1, 2002;

(B) NAIC Health Quarterly Statements (association
edition), on or before May 15, August 15, and November 15, 2001.
As part of each quarterly filing, include a completed copy of Schedule
E - part 2 - Special Deposits, from the 2001 NAIC Health Annual
Statement;

(C) Management’s Discussion and Analysis, (a narra-
tive document setting forth information which enables regulators to en-
hance their understanding of the insurer’s financial position, results of
operations, changes in capital and surplus accounts and cash flow), to
be filed on or before April 1, 2002;

(D) Actuarial Opinion (the statement of a qualified ac-
tuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; to be filed by all health maintenance organiza-
tions), to be attached to the annual statement. In addition to the re-
quirements set forth in the 2001 NAIC Annual Statement Instructions,
Health, the department requires that the actuarial opinion include the
following:

(i) The statement of actuarial opinion must include
assurance that an actuarial report and underlying actuarial workpapers
supporting the actuarial opinion will be maintained at the company and
available for examination for seven years. The foregoing must be avail-
able by May 1 of the year following the year end for which the opinion
was rendered or within two weeks after a request from the commis-
sioner. The suggested wording used will depend on whether the actuary
is employed by the company or is a consulting actuary. The wording
for an actuary employed by the company should be similar to the fol-
lowing: "An actuarial report and any underlying actuarial workpapers
supporting the findings expressed in this Statement of Actuarial Opin-
ion will be retained for a period of seven years in the administrative
offices of the company and available for regulatory examination." The
wording for a consulting actuary retained by the company should be
similar to the following: "An actuarial report and any underlying ac-
tuarial workpapers supporting the findings expressed in this Statement
of Actuarial Opinion have been provided to the company to be retained
for a period of seven years in the administrative offices of the company
and available for regulatory examination."

(ii) Under the scope paragraph requirements of sec-
tion 5 of the instructions relating to the Actuarial Certification in the
2001 NAIC Annual Statement Instructions, Health, the department re-
quires that the actuarial opinion specifically list the premium deficiency
reserve as an item and disclose the amount of such reserve; and

(E) Medicare Supplement Insurance Experience Ex-
hibit (association edition) (for insurers writing Medicare supplement
business) to be filed on or before March 1, 2002.

(2) Reports to be filed only with the department:

(A) Supplemental Compensation Exhibit (association
edition), (required of Texas domestic companies only), to be filed on
or before March 1, 2002;

(B) HMO Supplement (Texas edition), to be filed quar-
terly on or May 15, August 15, November 15, 2001;

(C) Department formatted diskettes containing annual
statement data (diskettes provided by the department for entering of
health maintenance organization or non-profit health corporation fi-
nancial statement data), to be completed according to the instructions
provided by the department and filed with the department on or before
March 1, 2002; and

(D) Department formatted diskettes containing quar-
terly statement data (diskettes provided by the department for entering
of health maintenance organization or non-profit health corporation
financial statement data), to be completed according to the instructions
provided by the department and filed with the department on or before
May 15, August 15, and November 15, 2001.

(3) Reports and diskettes or electronic filings via the Inter-
net to be filed only with the NAIC.

(A) Diskettes or electronic filings via the Internet con-
taining computerized annual statement data, to be filed on or before
March 1, 2002;

(B) Diskettes or electronic filings via the Internet con-
taining computerized quarterly statement data, to be filed on or before
May 15, August 15, and November 15, 2001.

(i) Requirements for Mexican casualty companies. Each Mex-
ican casualty company doing business as authorized by a certificate of
authority issued under the Insurance Code Article 8.24, shall complete
and file the following blanks and forms for the 2001 calendar year with
the department only. All submissions shall be printed or typed in Eng-
lish and all monetary values shall be clearly designated in United States
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dollars. The form identified in paragraph (1) of this subsection shall be
completed in accordance with the 2001 NAIC Annual Statement In-
structions, Property and Casualty, except as provided by this section.
An actuarial opinion is not required. It is the express intent of this
subsection that it shall not repeal or otherwise modify or amend any
department rule or the Insurance Code. The blanks or forms are as fol-
lows:

(1) Annual Statement (association edition); provided, how-
ever, only pages 1 - 4, 15 - 19 and 132 are required to be completed and
filed on or before March 1, 2002;

(2) A copy of the balance sheet and the statement of profit
and loss from the Mexican financial statement (printed or typed in Eng-
lish), to be filed on or before March 1, 2002;

(3) A copy of the official documents issued by the COMI-
SION NACIONAL DE SEGUROS Y FIANZAS approving the 2001
annual statement, to be filed on or before June 30, 2002; and

(4) A copy of the current license to operate in the Republic
of Mexico, to be filed on or before March 1, 2002.

(j) Other financial reports. Nothing in this section prohibits the
department from requiring any insurer or other regulated entity from
filing other financial reports with the department.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 7,

2001.

TRD-200100834
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: February 27, 2001
Proposal publication date: January 5, 2001
For further information, please call: (512) 463-6327

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT

CHAPTER 51. EXECUTIVE
SUBCHAPTER A. PROCEDURES FOR THE
ADOPTION OF RULES
31 TAC §§51.1, 51.3, 51.4

The Texas Parks and Wildlife Commission adopts the repeal of
§§51.1, 51.3 and 51.4, an amendment to §51.2, and new §51.3,
concerning petitions for rulemaking. New §51.3 is adopted with
changes to the proposed text as published in the October 6,
2000, issue of the Texas Register (25 TexReg 10119). The re-
peal of §§51.1, 51.3, and 51.4 and the amendment to §51.2
are adopted without changes and will not be republished. The
change to §51.3 adds a provision to require the department to
verify that petition materials have been received by commission-
ers. The amendment, repeals, and new rule would revamp the

department’s procedures for processing petitions for rulemaking
under Government Code, §2001.021, which requires each state
agency to establish such procedures by rule.

The department’s current regulations governing petitions for
rulemaking have proved to be problematic, in that the length
of time between commission meetings occasionally causes a
conflict with the requirement of Government Code, §2001.021
that the department act upon a petition within 60 days. The
repeals, amendment, and new section are necessary for the
agency to comply with the provisions of Government Code. To
remedy the situation, the department proposes to refer petitions
to the appropriate staff for evaluation and response within
60 days, with simultaneous notification of the commission.
Should a member of the commission determine that further
investigation or action is necessary, a petition would then be
placed on the next commission agenda for action.

The amendment and new rule will require the department to re-
fer petitions to the appropriate staff for evaluation and response
within 10 days, with simultaneous notification of the commission
and placement of the petition on the next commission agenda.

The department received one comment opposing adoption of the
rules. The commenter stated that the requirements contained
in §51.2(a)(1) constitute prior restriction. The department dis-
agrees with the comment and responds that Government Code,
§ 2001.021, specifically requires each state agency by rule to
prescribe the form for a petition and the procedure for its submis-
sion, consideration, and disposition. No changes were made as
a result of the comment.

The repeals are adopted under Government Code, §2001.021,
which requires each state agency, by rule, to prescribe the form
for petitions and the procedure for submission, consideration,
and disposition.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 5,

2001.

TRD-200100745
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: February 25, 2001
Proposal publication date: October 6, 2000
For further information, please call: (512) 389-4775

♦ ♦ ♦
31 TAC §51.2, §51.3

The amendment and new rule are adopted under Government
Code, §2001.021, which requires each state agency by rule to
prescribe the form for petitions and the procedure for submission,
consideration, and disposition.

§51.3. Consideration and Disposition.

(a) The executive director, upon receipt of an administratively
complete petition, shall refer the petition to the appropriate agency per-
sonnel for review and recommended action.
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(b) Within 10 days of receiving a petition from the executive
director, agency personnel shall make a recommendation to either deny
the petition or initiate rulemaking.

(c) The executive director shall forward to each member of the
commission a copy of the petition and the staff recommendation and
shall verify that each commissioner has received a copy of the petition
and the staff recommendation.

(d) If a member of the commission determines that further de-
liberations are warranted, the executive director shall place the petition
on the agenda of the commission and notify the petitioner in writing
of the date, time, and place of the commission meeting at which the
petition will be deliberated.

(e) If, by the 60th day following the submission of the petition,
the staff recommendation has not been placed on the agenda of the
commission, the petition is denied and the department shall notify the
petitioner in writing of the staff recommendation and final disposition
of the petition.

(f) In the event that rulemaking is to be initiated as a result of a
petition involving any portion of Chapter 65, Subchapter A, of this title
(relating to Statewide Hunting and Fishing Proclamation), the depart-
ment may defer the rulemaking activity until such time as it initiates
other rulemaking activity involving Chapter 65, Subchapter A.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 5,

2001.

TRD-200100746
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: February 25, 2001
Proposal publication date: October 6, 2000
For further information, please call: (512) 389-4775

♦ ♦ ♦
SUBCHAPTER B. PRACTICE AND
PROCEDURE IN CONTESTED CASES
31 TAC §§51.21-51.57

The Texas Parks and Wildlife Commission adopts the repeal of
§§51.21-51.57, concerning Practice and Procedure in Contested
Cases, without changes to the proposal as published in the Oc-
tober 6, 2000, issue of the Texas Register (25 TexReg 10120).

The repeals are necessary to eliminate regulations that are re-
dundant of existing statutory law.

The repeals will function to eliminate provisions in Title 31, Part
2 of the Texas Administrative Code that are effectively identical
to provisions contained in Government Code, Chapter 2003.

The department received no comments concerning adoption of
the proposed repeals.

The repeals are adopted under Government Code, Chapter
2001.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 5,

2001.

TRD-200100747
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: February 25, 2001
Proposal publication date: October 6, 2000
For further information, please call: (512) 389-4775

♦ ♦ ♦
SUBCHAPTER D. DEPARTMENT LITIGATION
31 TAC §51.131

The Texas Parks and Wildlife Commission adopts an amend-
ment to §51.131, concerning Litigation and Other Legal Action,
without changes to the proposed text as published in the Octo-
ber 6, 2000, issue of the Texas Register (25 TexReg 10121).

The amendment is necessary to provide a mechanism for the
agency, if necessary, to respond to multiple demands for litigation
assistance.

The amendment would allow the executive director of the depart-
ment to name a designee to act on his or her behalf with regard
to the provisions of the rules.

The department received no comments concerning adoption of
the proposed rule.

The amendment is adopted under Government Code, Chapter
2001.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 5,

2001.

TRD-200100748
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: February 25, 2001
Proposal publication date: October 6, 2000
For further information, please call: (512) 389-4775

♦ ♦ ♦
SUBCHAPTER G. NONPROFIT
ORGANIZATIONS
31 TAC §51.162

The Texas Parks and Wildlife Commission adopts an amend-
ment to §51.162, concerning Closely Related Nonprofit Organi-
zations, without changes to the proposed text as published in the
October 6, 2000, issue of the Texas Register (25 TexReg 10122).

The amendment is necessary for the agency to acknowledge
and cooperate with nonprofit entities without engaging in unwar-
ranted rulemaking.
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The amendment would eliminate the regulatory list of entities
designated by the department as being closely related. The de-
partment would still maintain the list, amend it from time to time,
and make it available to the public; however, the list would not
fall within the ambit of the agency’s regulatory activities, where
it is not required by function or statute.

The department received one comment concerning adoption of
the rule. The commenter stated that the elimination of the list of
closely-related nonprofit organizations would prevent the pub-
lic from knowing about the department’s relationship with the
National Rifle Association. The department disagrees with the
comment and responds that the purpose of the amendment is to
eliminate the need to engage in unnecessary rulemaking. A list
of closely-related nonprofit organizations will still be maintained,
and will be readily available to the public. No changes were made
as a result of the comment.

The amendment is adopted under Government Code, Chapter
2001.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 5,

2001.

TRD-200100749
Gene McCarty
Chief of Staff
Texas Park and Wildlife Department
Effective date: February 25, 2001
Proposal publication date: October 6, 2000
For further information, please call: (512) 389-4775

♦ ♦ ♦
CHAPTER 61. DESIGN AND CONSTRUCTION
SUBCHAPTER A. CONTRACTS FOR PUBLIC
WORKS
31 TAC §61.22

The Texas Parks and Wildlife Commission adopts an amend-
ment to §61.22, concerning Soliciting Bids, without change to
the proposed text as published in the October 6, 2000, issue of
the Texas Register (25 TexReg 10122). The amendment would
eliminate the requirement that the agency advertise construc-
tion projects of $100,000 or more in at least one newspaper of
general circulation in the state, and replace it with a requirement
to solicit through a more widely disseminated Invitation for Bids.
The current regulation was promulgated through a mistaken in-
terpretation of Government Code, §2166.253.

The amendment is necessary for the agency to avoid the un-
productive pursuit of solicitations through a mechanism that is
unused, and in any event, applies only to the General Services
Commission.

The amendment will function by requiring the agency to adver-
tise construction projects of $100,000 or more by publishing In-
vitations for Bids.

The department received one comment opposing adoption of
the amendment. The commenter stated that the department

was contravening Senate Bill 874 , which according to the com-
menter, ’is for professional services only, it’s not for construction,’
and Government Code, Chapter 2254, which according to the
commenter, requires that the rule ’must be consistent with appli-
cable state procurement practices for the soliciting and awarding
the contract under this section’ and that ’applicable law is that
you advertise as a minimum in the Texas Register.’ The depart-
ment disagrees with the comment and responds the department
is simply implementing a process for wider dissemination of no-
tices concerning the availability of bid opportunities, which in no
way conflicts any provision of existing law, and, further, that noth-
ing contemplated in the rulemaking has the intent or the effect
of lessening or altering the agency’s duties and obligations un-
der existing state law. No changes were made as a result of the
comment.

The amendment is adopted under the authority of Parks and
Wildlife Code, §11.0171.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 5,

2001.

TRD-200100750
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: February 25, 2001
Proposal publication date: October 6, 2000
For further information, please call: (512) 389-4775

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 4. TEXAS COMMISSION FOR
THE BLIND

CHAPTER 166. BLINDNESS EDUCATION,
SCREENING AND TREATMENT PROGRAM
40 TAC §166.4

The Texas Commission for the Blind adopts new §166.4 pertain-
ing to the Blindness Education, Screening, and Treatment Pro-
gram without changes to the text proposed in the November 24,
2000, issue of the Texas Register (25 TexReg 11641). This rule
is adopted to implement the treatment portion of the program,
which is financed with public donations. The rule prescribes el-
igibility criteria for receiving assistance with payment for treat-
ment services to prevent blindness and includes how an individ-
ual may be referred to the program and how payments will be
made under the program.

No comments were received on the proposal.

The rules are adopted under the authority of Human Resources
Code, Title 5, Chapter 91, §91.027, which authorizes the com-
mission to develop the program and adopt rules prescribing eli-
gibility requirements

The rules also affect Transportation Code, §521.421.

ADOPTED RULES February 23, 2001 26 TexReg 1751



This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 6,

2001.

TRD-200100753
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Effective date: February 26, 2001
Proposal publication date: November 24, 2000
For further information, please call: (512) 377-0611

♦ ♦ ♦
PART 20. TEXAS WORKFORCE
COMMISSION

CHAPTER 800. GENERAL ADMINISTRATION
SUBCHAPTER A. GENERAL PROVISIONS
40 TAC §800.7

The Texas Workforce Commission (Commission) adopts new
§800.7 relating to Agency Vehicles, without changes to the pro-
posed rules as published in the December 29, 2000, issue of the
Texas Register (25 TexReg 12924). The text will not be repub-
lished.

Background and Purpose: House Bill 3125, 76th Legisla-
ture,1999, (House Bill 3125), added Texas Government Code
Section 2171.1045, which required the General Services Com-
mission’s (GSC) Office of Vehicle Fleet Management (OVFM)
as directed by the Council on Competitive Government (CCG)
to adopt a State Vehicle Fleet Management Plan (Plan). The
GSC adopted the Plan on October 11, 2000.

As set forth in Texas Government Code Chapter 2162.051, the
composition of the Council on Competitive Government includes
representation from the Texas Workforce Commission’s Com-
missioner of Labor. The goals of the CCG include identifying
commercially available services being performed by state agen-
cies and studying the services to determine if they may be better
provided by selecting the service providers through competition
with other state agency providers of the services or private com-
mercial sources. The Plan sets forth management provisions
regarding:

(1) opportunities for consolidating and privatizing the operation
and management of vehicle fleets in areas where there is a con-
centration of state agencies, including the Capitol Complex and
the Health and Human Services Complex in Austin;

(2) the number and type of vehicles owned by each agency and
the purpose each vehicle serves;

(3) procedures to increase vehicle use and improve the efficiency
of the state vehicle fleet;

(4) procedures to reduce the cost of maintaining state vehicles;

(5) the sale of excess state vehicles; and

(6) lower-cost alternatives to using state-owned vehicles, includ-
ing using rental cars and reimbursing employees for using per-
sonal vehicles.

The Plan may be viewed on the internet at:
http://www.gsc.state.tx.us/fleet. House Bill 3125 and the Plan
also require that state agencies adopt rules that address the
management provisions contained in the Plan and also make
clear that: (1) vehicles are assigned to the agency’s motor pool
and may be available for checkout; and (2) the agency may
assign a vehicle to an individual administrative or executive
employee on a regular or everyday basis only if there is a
documented finding that the assignment is critical to the needs
and mission of the agency.

The purpose of the proposed rule is to describe an approach
that builds upon existing and recommended practices for cost-
efficient and effective utilization of agency vehicles.

The rule also directs the agency’s administrators to work with
GSC to leverage any waiver or exemption provisions provided
for in the Plan or by GSC, where such efforts may result in fiscal
efficiencies due the unique characteristics of the TWC’s vehi-
cle fleet. Several foreseeable examples include the presence of
varying percentages of federal funding associated with vehicle
purchases; specially modified vehicles; the campus-like nature
of TWC’s physical plant in the Capitol area; and high-capacity,
frequent-trip, under 7,000 mile-per-year vehicles. The Commis-
sion is encouraged by the Plan recognition of such unique cir-
cumstances and looks forward to close communication between
the agency’s administration and GSC during Plan implementa-
tion.

No comments were received on the proposed new rules.

For information regarding the Texas Workforce Commission
please visit our web page at www.texasworkforce.org.

The new section is adopted under Texas Labor Code §§301.061
and 302.002, which provides the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Commission
services and activities, as well as Texas Government Code
§2171.1045, which requires the adoption of rules, consistent
with the management plan adopted under Texas Government
Code §2171.104, relating to the assignment and use of the
Agency’s vehicles.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 6,

2001.

TRD-200100764
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Effective date: February 26, 2001
Proposal publication date: December 29, 2000
For further information, please call: (512) 463-2573

♦ ♦ ♦
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TEXAS DEPARTMENT  OF INSURANCE
Notification Pursuant to the Insurance Code, Chapter 5, Subchapter L
As required by the Insurance Code, Article 5.96 and 5.97, the Texas Register publishes notice of proposed
actions by the Texas Board of Insurance. Notice of action proposed under Article 5.96 must be published in
the Texas Register not later than the 30th day before the board adopts the proposal. Notice of action
proposed under Article 5.97 must be published in the Texas Register not later than the 10th day before the
Board of Insurance adopts the proposal. The Administrative Procedure Act, the Government Code, Chapters
2001 and 2002, does not apply to board action under Articles 5.96 and 5.97.

The complete text of the proposal summarized here may be examined in the offices of the Texas Department
of Insurance, 333 Guadalupe Street, Austin, Texas 78714-9104.)

This notification is made pursuant to the Insurance Code, Article 5.96, which exempts it from the
requirements of the Administrative Procedure Act.



Texas Department of Insurance
Proposed Action on Rules

The Commissioner of Insurance, at a public hearing under Docket No.
2482 on March 29, 2001, at 9:00 a.m., in Room 100 of the William
P. Hobby Jr. State Office Building, 333 Guadalupe Street in Austin,
Texas, will consider a proposal made in a staff petition. Staff’s petition
seeks adoption of a revised "Consumer Bill of Rights for Personal Au-
tomobile Insurance" and a revised "Consumer Bill of Rights for Home-
owners, Dwelling and Renters Insurance." Staff’s petition (Ref. No.
AP-0201-02-I), was filed on February 13, 2001. The Consumer Bills
of Rights set forth a summation of consumers’ most important rights
with regard to each line of insurance, including consumers’ rights to re-
ceive information from the Department of Insurance and their insurers,
rights relating to buying insurance, rights regarding cancellation and
refusal to renew policies, rights regarding claims made under policies,
rights regarding non-discrimination, and enforcement rights. On De-
cember 7, 2000, the Office of Public Insurance Counsel (OPIC) filed a
petition, which was subsequently amended on February 2, 2001, bear-
ing file number A-1200-32 to adopt a revised "Consumer Bill of Rights
for Personal Automobile Insurance" and a petition, also subsequently
amended on February 2, 2001, bearing file number P-1200-33 to adopt
a revised "Consumer Bill of Rights for Homeowners, Dwelling and
Renters Insurance." The department supports the revisions as filed by
OPIC containing modifications as suggested by the department.

Staff proposes adoption of revisions to the "Consumer Bill of Rights for
Personal Automobile Insurance" and to the "Consumer Bill of Rights
for Homeowners, Dwelling and Renters Insurance." The proposed re-
visions: (1) implement Insurance Code Article 1.35A, Sec. 5(b)(8),
which provides that the Public Counsel for OPIC "shall submit to the
department for adoption a consumer bill of rights appropriate to each
personal line of insurance regulated by the department to be distributed
upon the issuance of a policy by insurers to each policyholder under
rules adopted by the department;" (2) update the current bills of rights
to reflect the changes brought about by legislative acts and departmen-
tal actions that affect both policyholders and insurers; (3) incorporate
these changes so that insurers will be distributing to current and future
policyholders updated information informing them of their rights; and
(4) update the bills of rights in general to provide simplified language
and to clarify various provisions.

The "Consumer Bill of Rights for Personal Automobile Insurance" is
required to be distributed with each new policy and with renewal no-
tices to current policyholders pursuant to the Texas Automobile Rules
and Rating Manual, Section I, General Rules, 16. Staff proposes edi-
torial revisions to rule 16 and further proposes revisions to the Texas
Standard Provisions for Automobile Policies, Special Instructions for
the Texas Personal Auto Policy to reflect the requirement of providing
a "Consumer Bill of Rights for Personal Automobile Insurance" in ac-
cord with rule 16 of the Texas Automobile Rules and Rating Manual.

The "Consumer Bill of Rights for Homeowners and Renters Insurance"
is required to be distributed with each new policy and with renewal
notices to current policyholders pursuant to the Texas Personal Lines
Manual, Homeowners Section V. General Requirements, F. Staff pro-
poses updated and editorial revisions to item F and further proposes re-
visions to the Texas Personal Lines Manual, Dwelling Section V. Gen-
eral Requirements, by adding new item I, to require insurers writing
dwelling policies to distribute the revised "Consumer Bill of Rights for
Homeowners, Dwelling and Renters Insurance" with each new policy
and with renewal notices to current policyholders pursuant to this new
provision in the Dwelling Section.

Copies of staff’s petition, including exhibits with the full text of the
proposed revisions to the "Consumer Bill of Rights for Personal Au-
tomobile Insurance;" the "Consumer Bill of Rights for Homeowners,
Dwelling and Renters Insurance;" the Texas Automobile Rules and
Rating Manual, Section I, General Rules, 16; the Texas Standard Pro-
visions for Automobile Policies, Special Instructions for the Texas Per-
sonal Auto Policy, new number 12; the Texas Personal Lines Manual,
Homeowners Section V. General Requirements, F; the Texas Personal
Lines Manual, Dwelling Section V. General Requirements, new item
I; and the Spanish translations of the proposed Bills of Rights, as well
as copies of the amended petitions filed by OPIC, are all available for
review in the office of the Chief Clerk of the Texas Department of In-
surance, 333 Guadalupe Street, Austin, Texas. For further information
or to request copies of any of the petitions, please contact Sylvia Gutier-
rez at (512) 463-6327; refer to Ref. No. AP-0201-02-I for the staff’s
petition and to Ref. No. A-1200-32 for the OPIC Personal Automobile
amended petition and to Ref. No. P-1200-33 for the OPIC Homeown-
ers, Dwelling and Renters amended petition.
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To be considered, written comments on the proposed changes must be
submitted no later than 5 p.m. on March 26, 2001, to Lynda H. Ne-
senholtz, General Counsel and Chief Clerk, Mail Code 113-2A, Texas
Department of Insurance, P.O. Box 149104, Austin, Texas 78714-9104.
An additional copy of the comments must be submitted simultaneously
to Marilyn Hamilton, Associate Commissioner, Property and Casualty
Division, Mail Code 104-PC, Texas Department of Insurance, P.O. Box
149104, Austin, Texas 78714-9104.

This notification is made pursuant to the Insurance Code Article 5.96,
which exempts it from the requirements of the Government Code Chap-
ter 2001 (Administrative Procedure Act).

TRD-200100923
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: February 13, 2001

♦ ♦ ♦
Texas Department of Insurance
Final Action on Rules

The Commissioner of Insurance has adopted new mandatory endorse-
ments to the Texas Dwelling Policies (TDP) and Texas Homeowners
Policies (HO); new optional endorsements for use with the TDP and
HO policies; and amendments to the Texas Personal Lines Manual
(Manual) relating to coverage for the increased cost of construction
when an ordinance, law, or the building specifications of the Texas
Windstorm Insurance Association’s (TWIA) plan of operation imposes
specific requirements on the repair or replacement of insured, damaged
property. The endorsements, manual rules, and rates were requested by
the Insurance Council of Texas (ICT) in a petition filed with the De-
partment on May 12, 2000. Supplements to the May 12, 2000 petition
were filed on October 17, 2000, and November 22, 2000. Notice of
this petition (Reference No. P-0500-11) was published in the Decem-
ber 8, 2000, issue of the Texas Register (25 TexReg 12189). The en-
dorsements and Manual rules were considered at a public hearing held
January 9, 2001 at 9:00 a.m. under Docket No. 2479 in Room 100 of
the William P. Hobby Jr. State Office Building, 333 Guadalupe Street,
Austin, Texas.

The Commissioner has adopted, without changes to the proposal as
noticed in the Texas Register, three amendatory mandatory endorse-
ments for use as applicable to the TDP and HO policies. Insurers must
attach the amendatory mandatory endorsements to the TDP and HO
policies as follows: Endorsement No. TDP-024 Dwelling Amenda-
tory Mandatory Endorsement for Increased Cost of Construction -
Building Laws is applicable to Forms TDP-1 and TDP-2; Endorsement
No. TDP-025 Dwelling Amendatory Mandatory Endorsement for
Increased Cost of Construction - Building Laws is applicable to Form
TDP-3; and Endorsement No. HO-134 Homeowners Amendatory
Mandatory Endorsement for Increased Cost of Construction - Building
Laws is applicable to Forms HO-A, HO-B, and HO-C.

The attachment of one of the amendatory mandatory endorsements
(TPD-024, TPD-025, or HO-134) to the appropriate dwelling or home-
owners policy modifies the general policy exclusion regarding Building
Laws to provide coverage to the extent described under Perils Insured
Against. These endorsements provide $5,000 of coverage (at no ad-
ditional premium) for the increased construction costs that the insured
incurs due to the enforcement of any ordinance, law, or building specifi-
cations of the TWIA plan of operation. Additionally, the coverage pro-
vides that the insured may use all or part of the $5,000 in increased cov-
erage for the increased costs incurred to remove debris resulting from
the construction, repair, or replacement of damaged, covered property.

These endorsements specify that the coverage is additional insurance
and does not reduce the dwelling limit of liability. These endorsements
include limitations on the building ordinance or law coverage that are
as follows: the insurer will not pay the increased cost of construction
(1) if the building is not rebuilt or repaired, (2) if the rebuilt or repaired
building is not intended for similar occupancy, (3) until the building is
repaired or rebuilt at the same premises, or (4) unless the rebuilding or
repairs are made as soon as is reasonably possible after the loss not to
exceed 365 days after the loss, except, that the insured may request in
writing an extension of an additional 180 days. These endorsements ex-
clude the loss in value to any covered building due to the requirements
of any ordinance or law, and the cost to comply with any ordinance
or law, that involves the effects of pollutants on any covered building.
These endorsements expressly provide that for property located in an
area which is eligible for coverage through TWIA, the additional cov-
erage applies to the increased costs incurred that are required for the
repair or replacement of the dwelling to comply with building specifi-
cations of the TWIA plan of operation.

The Commissioner has adopted, without changes to the proposal as no-
ticed in the Texas Register, three optional endorsements for use with
the TDP and HO policies, as follows: Endorsement No. TDP-026
Increased Cost of Construction - Building Laws may be attached to
Forms TDP-1 and TDP-2; Endorsement No. TDP-027 Increased Cost
of Construction - Building Laws may be attached to Form TDP-3; and
Endorsement No. HO-135 Increased Cost of Construction - Building
Laws may be attached to Forms HO-A, HO-B, and HO-C.

The attachment of one of the optional endorsements (TPD-026, TPD-
027, or HO-135) to the appropriate dwelling or homeowners policy
amends the general policy exclusion regarding Building Laws to pro-
vide additional optional coverage in the amounts of 10%, 15%, or 25%
of the limit of liability that applies to Coverage A -- Dwelling. These
endorsements specify that an additional premium is to be paid for the
percentage of coverage that is selected by the insured and that this cov-
erage is additional insurance above the $5,000 that is included in the
policy and the limit of liability that applies to Coverage A -- Dwelling.

The Commissioner has adopted, without changes to the proposal as no-
ticed in the Texas Register, two new Manual rules, two new premium
charts, and three new policy rating examples. The two new Manual
rules are: (1) Subsection O, entitled "Increased Cost of Construction
- Building Laws" is added to Section IV, entitled "Optional Endorse-
ments" in the Dwelling Section of the Manual and (2) Subsection 20,
entitled "Increased Cost of Construction - Building Laws" is added to
Section IV, entitled "Optional Additional Coverages & Endorsements",
and to subpart A, entitled "Section I Endorsements" in the Homeowners
Section of the Manual. These rules provide that an optional endorse-
ment may be attached to a residential property policy to provide a se-
lected percentage (10%, 15%, or 25% of the dwelling limit of liability
above the $5,000 included in the policy) for the increased cost of con-
struction an insured may incur to repair or rebuild an insured structure
in accordance with any ordinance, law, or TWIA code. The rules also
reference the appropriate premium chart for determining the applica-
ble premium. The two new premium charts are: (1) Premium Chart 19,
added to the Dwelling Section of the Manual and (2) Premium Chart
40, added to the Homeowners Section of the Manual. These premium
charts will be used to calculate the additional premium to be charged
when optional endorsements TDP-026, TDP-027, or HO-135 are at-
tached to the appropriate residential property policy. Three new policy
rating examples were added to the Homeowners and Dwelling Sections
of the Manual. These new policy rating examples will assist with the
calculation of the premium that will be charged for the increased cost
of construction that an insured incurs due to the enforcement of any or-
dinance, law, or building specifications of the TWIA plan of operation.
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The Commissioner has determined that these endorsements and Man-
ual rules are necessary to provide consumers with $5,000 in new build-
ing ordinance or law coverage at no additional charge and with the op-
tion of purchasing an additional amount of building ordinance or law
coverage, which is a coverage that is currently excluded in residen-
tial property policies. Many cities, towns, and counties have building
laws or ordinances requiring minimum building standards for new con-
struction, reconstruction, or repair of dwellings within their jurisdic-
tion. Currently, in standard residential property policies, the "Building
Laws" exclusion places the risk upon the insured for any additional
costs of repairing or rebuilding a covered structure that are the result of
building laws or ordinances. The adopted new coverage will benefit in-
sureds by providing a minimum of $5,000 coverage. Further, insureds
will have the option to purchase an additional amount of coverage if
they desire to transfer an additional portion of the risk to the insurer.

In commenting on the proposal, one insurer that currently has an ap-
proved endorsement for building law or ordinance coverage expressed
concern that the department would require all insurers to use the new
coverage forms and not allow insurers to continue to use their approved
building ordinance or law endorsements currently in use. The depart-
ment believes that insurers who currently have approved endorsements
for building law or ordinance coverage may continue to use their ap-
proved endorsements so long as those endorsements conform with the
endorsement approval requirements of Article 5.35. The same insurer
expressed concern that approval of the new coverage would create sta-
tistical reporting problems if the department wants statistical reporting
at the 10% coverage level because the insurer does not code any pre-
mium at the 10% level since under its approved endorsement the first
10% of coverage is offered at no additional charge. The department be-
lieves that this will not create a statistical reporting problem. Since the
insurer’s coverage provides 10% coverage built into the homeowners
policy subject to the base premium, it will need to report this as a vari-
ance to the homeowners statistical plan. This will eliminate the need
for the insurer to report any data at the optional 10% level adopted in
the new coverage. These new endorsements and Manual changes also
require an amendment to the residential statistical plan to capture data
so that future rates can be based on actual data. These changes to the
statistical plan will be addressed in a separate proceeding. An insurer
expressed concern that the wording of the pollution exclusion in the
new endorsements is confusing because it is unclear whether it is in-
tended to exclude pollution cleanup as a covered loss or whether it is in-
tended to exclude coverage for building ordinance or law claims which
result from the enforcement of pollution standards. The department be-
lieves that the intent of the pollution exclusion in the new endorsement
is clear because the exclusion specifies that the endorsement will not
cover "the costs to comply with any ordinance or law which requires
any insured or others to test for, monitor, cleanup, remove, contain,
treat, detoxify or neutralize, or in any way respond to, or assess the
effects of, pollutants on any covered building or other structure." The
new endorsement also specifies that all other terms of the policy apply.
Therefore, the department believes that the pollution exclusion clearly
applies only to increased costs to comply with any ordinance or law
and has no other effect on the covered loss.

The Commissioner of Insurance has jurisdiction over this matter pur-
suant to the Insurance Code, Articles 5.35, 5.96, 5.98, and 5.101.

The endorsements and Manual rules as adopted by the Commissioner
of Insurance are on file in the Chief Clerk’s Office of the Texas Depart-
ment of Insurance and are incorporated by reference in the Manual by
Commissioner’s Order No. 01-0108.

This notification is made pursuant to the Insurance Code, Article 5.96,
which exempts action taken under Article 5.96 from the requirements
of the Government Code, Chapter 2001 (Administrative Procedure
Act). Consistent with the Insurance Code, Article 5.96(h), prior to the
effective date of this action, the Texas Department of Insurance will
notify all insurers affected by this action.

IT IS THEREFORE THE ORDER of the Commissioner of Insurance
that three amendatory mandatory endorsements to be attached to
certain residential property insurance policies, Endorsement No.
TDP-024 Dwelling Amendatory Mandatory Endorsement for In-
creased Cost of Construction - Building Laws which is applicable
to Forms TDP-1 and TDP-2; Endorsement No. TDP-025 Dwelling
Amendatory Mandatory Endorsement for Increased Cost of Con-
struction - Building Laws which is applicable to Form TDP-3; and
Endorsement No. HO-134 Homeowners Amendatory Mandatory
Endorsement for Increased Cost of Construction - Building Laws
which is applicable to Forms HO-A, HO-B, and HO-C, as specified
herein and which are attached to this Order and incorporated into this
Order by reference, are adopted to be effective on and after April 1,
2001.

IT IS FURTHER ORDERED that three optional endorsements to be
attached to certain residential property insurance policies, Endorse-
ment No. TDP-026 Increased Cost of Construction - Building Laws
which may be attached to Forms TDP-1 and TDP-2; Endorsement No.
TDP-027 Increased Cost of Construction - Building Laws which may
be attached to Form TDP-3; and Endorsement No. HO-135 Increased
Cost of Construction - Building Laws which may be attached to Forms
HO-A, HO-B, and HO-C, as specified herein and which are attached to
this Order and incorporated into this Order by reference, are adopted
to be effective on and after April 1, 2001.

IT IS FURTHER ORDERED that two Texas Personal Lines Manual
Rules, Rule IV-A-20 in the Homeowners Section and Rule IV-O in the
Dwelling Section, as specified herein and which are attached to this
Order and incorporated into this Order by reference, are adopted to be
effective on and after April 1, 2001.

IT IS FURTHER ORDERED that two premium charts, Premium Chart
19 in the Homeowners Section of the Manual and Premium Chart 40
in the Dwelling Section of the Manual, as specified herein and which
are attached to this Order and incorporated into this Order by reference,
are adopted to be effective on and after April 1, 2001.

IT IS FURTHER ORDERED that three policy rating examples that
were added to the Homeowners and Dwelling Sections of the Manual,
as specified herein and which are attached to this Order and incorpo-
rated into this Order by reference, are adopted to be effective on and
after April 1, 2001.

TRD-200100838
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: February 8, 2001

♦ ♦ ♦
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REVIEW OF AGENCY RULES
This Section contains notices of state agency rules review as directed by Texas Government Code,
§2001.039. Included here are (1) notices of plan to review; (2) notices of intention to review, which
invite public comment to specified rules; and (3) notices of readoption, which summarize public
comment to specified rules. The complete text of an agency’s plan to review is available after it is
filed with the Secretary of State on the Secretary of State’s web site (http://www.sos.state.tx.us/
texreg). The complete text of an agency’s rule being reviewed and considered for readoption is
available in the Texas Administrative Code on the web site (http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that
is reviewing the rules. Questions about the web site and printed copies of these notices may be
directed to the Texas Register office.



Proposed Rule Reviews
Texas Education Agency

Title 19, Part 2

The Texas Education Agency (TEA) proposes the review of 19 TAC
Chapter 111, Texas Essential Knowledge and Skills for Mathematics,
Subchapter C, High School, §§111.31, 111.32, 111.33, 111.34, pur-
suant to the Texas Government Code, §2001.039.

As required by the Texas Government Code, §2001.039, the TEA will
accept comments as to whether the reason for adopting 19 TAC Chap-
ter 111, Texas Essential Knowledge and Skills for Mathematics, Sub-
chapter C, High School, §§111.31, 111.32, 111.33, 111.34, continues
to exist. The comment period will last for 30 days beginning with the
publication of this notice.

Comments or questions regarding this rule review may be submitted
to Criss Cloudt, Accountability Reporting and Research, Texas Educa-
tion Agency, 1701 North Congress Avenue, Austin, Texas 78701-1494,
(512) 463-9701, or electronically to rules@tea.state.tx.us.

TRD-200100876
Criss Cloudt
Associate Commissioner, Accountability Reporting and Research
Texas Education Agency
Filed: February 12, 2001

♦ ♦ ♦
Department of Information Resources

Title 1, Part 10

The Department of Information Resources (DIR) files this notice of
intention to review and consider for readoption, revision or repeal Title
1, Texas Administrative Code, Chapter 201, §201.1, "Definitions." The
review and consideration are being conducted in accordance with the
General Appropriations Act, House Bill 1, 76th Legislature, Article IX,
§ 9-10.13. The review will include, at a minimum, an assessment by
DIR of whether the reasons the rule was initially adopted continue to
exist and whether the rule should be readopted.

Any questions or written comments pertaining to this rule review may
be submitted to Renee Mauzy, General Counsel, via mail at P.O. Box

13564, Austin, Texas 78711, via facsimile transmission at (512) 475-
4759 or via electronic mail at renee.mauzy@dir.state.tx.us. The dead-
line for comments is 30 days after publication of this notice in theTexas
Register. Any proposed changes to these rules as a result of the rule re-
view will be published in the Proposed Rule section of theTexas Regis-
ter. The proposed rule changes will be open for public comment prior
to final adoption or repeal of the rule by DIR in accordance with the re-
quirements of the Administrative Procedure Act, Chapter 2001, Texas
Government Code.

1 TAC §201.1, Definitions.

TRD-200100842
Renee Mauzy
General Counsel
Department of Information Resources
Filed: February 8, 2001

♦ ♦ ♦
Texas Parks and Wildlife Department

Title 31, Part 2

NOTICE OF INTENT TO REVIEW

The Texas Parks and Wildlife Department files this notice of intention
to review Texas Administrative Code Title 31, Part 2, as follows:

Chapter 57. FISHERIES

Subchapter A. Harmful or Potentially Harmful Exotic Fish, Shellfish,
and Aquatic Plants

§57.111. Definitions.

§57.112. General Rules.

§57.113. Exceptions.

§57.114. Health Certification of Exotic Shellfish.

§57.115. Transportation of Live Exotic Species.

§57.116. Exotic Species Transport Invoice.

§57.117. Exotic Species Permit: Fee and Application Requirements.

§57.118. Exotic Species Permit Issuance.
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§57.119. Exotic Species Permit: Requirements for Permits.

§57.120. Exotic Species Permit: Expiration and Renewal.

§57.121. Exotic Species Permit--Amendment.

§57.122. Appeal.

§57.123. Exotic Species Permit Reports.

§57.124. Triploid Grass Carp; Sale, Purchase.

§57.125. Triploid Grass Carp Permit; Application, Fee.

§57.126. Triploid Grass Carp Permit; Terms of Issuance.

§57.127. Triploid Grass Carp Permit; Denial.

§57.128. Exotic Species Permits, Triploid Grass Carp Permits; Revo-
cation.

§57.129. Exotic Species Permit: Private Facility Criteria.

§57.130. Exotic Species Interstate Transport Permit.

§57.131. Exotic Species Interstate Transport Permit: Application and
Issuance.

§57.132. Exotic Species Interstate Transport Permit: Permittee Re-
quirements.

§57.133. Exotic Species Interstate Transport Permit: Expiration and
Renewal.

§57.134. Wastewater Discharge Authority.

§57.135. Memorandum of Understanding between the Texas Parks
and Wildlife Department and the Texas Natural Resource Conserva-
tion Commission.

§57.136. Penalties.

Subchapter B. Mussels and Clams

§57.156. Definitions.

§57.157. Mussels and Clams.

§57.158. Penalties.

Subchapter C. Introduction of Fish, Shellfish, and Aquatic Plants

§57.251. Definitions.

§57.252. Prohibited Acts.

§57.253. Permit Exemptions.

§57.254. Permit Application; Validity.

§57.255. Permit Denial.

§57.256. Appeal.

§57.257. Penalties.

Subchapter D. Commercially Protected Finfish

§57.372. Packaging Requirements.

§57.373. Package Labels.

§57.374. Delegation of Authority.

§57.375. Exclusive Economic Zone Regulations.

Subchapter E. Permits to Sell Nongame Fish Taken from Public Fresh
Water

§57.377. Definitions.

§57.378. Nongame Fishes Covered by These Rules.

§57.379. Prohibited Acts.

§57.380. Permit Application.

§57.381. Permit Specifications and Requirements.

§57.382. Harvest and Sales Reports.

§57.383. Permit Fee.

§57.384. Permit Denial.

§57.385. Appeal.

§57.386. Penalties.

Subchapter F. Collection of Broodfish from Texas Waters

§57.391. Definitions.

§57.392. General Rules

§57.394. Broodfish Collection; Notification.

§57.395. Broodfish Permits; Fees, Terms of Issuance.

§57.396. Broodfish Permit; Expiration.

§57.397. Broodfish Permit; Revocation.

§57.398. Permit Denial.

§57.399. Appeal.

§57.400. Reports.

§57.401. Restitution for Broodfish.

Subchapter G. Marking of Vehicles

§57.500. Marking of Vehicles.

Subchapter H. Fishery Management Areas

§57.691. Fishery Management Plans.

Subchapter I. Consistency with Federal Regulations in the Exclusive
Economic Zone

§57.801. Powers of the Executive Director.

Subchapter J. Fish Pass Proclamation

§57.901. Prohibited Acts.

Subchapter K. Scientific Areas

§57.920. Nine-Mile Hole State Scientific Area.

§57.921. Redfish Bay State Scientific Area.

This review is pursuant to the Texas Government Code, §2001.039,
and the General Appropriations Act of 1997, Article IX, §167, 75th
Legislature, Regular Session.

The Commission will accept comments for 30 days following the pub-
lication of this notice in the Texas Register as to whether the reasons for
adopting the sections under review continue to exist and to determine
whether the rules reflect current legal, policy, and procedural consid-
erations. Final consideration of this rules review is scheduled for the
Parks and Wildlife Commission on April 6, 2001.

Any questions or written comments pertaining to this notice of
intention to review should be directed to Gene McCarty, Chief of
Staff, Texas Parks and Wildlife Department, 4200 Smith School Road,
Austin, TX , 78744. Any proposed changes to rules as a result of the
review will be published in the Proposed Rules Section of the Texas
Register and will be open for an additional 30-day public comment
period prior to final adoption or repeal of the Commission.

TRD-200100881
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Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Filed: February 12, 2001

♦ ♦ ♦
NOTICE OF INTENT TO REVIEW

The Texas Parks and Wildlife Department files this notice of intention
to review Texas Administrative Code Title 31, Part 2, as follows:

CHAPTER 65. WILDLIFE

Subchapter A. Statewide Hunting and Fishing Proclamation

Division 1. General Provisions

§65.1. Application.

§65.3. Definitions.

§65.5. Importation of Wildlife.

§65.10. Possession of Wildlife Resources.

§65.11. Lawful Means.

§65.19. Hunting Deer with Dogs.

§65.24. Permits.

§65.25. Wildlife Management Plan (WMP).

§65.26. Managed Lands Deer (MLD) Permits.

§65.27. Antlerless and Spike-Buck Deer Control Permits (control per-
mits).

§65.28. Landowner Assisted Management Permit System (LAMPS).

§65.29. Pronghorn Antelope Permits.

§65.30. Desert Bighorn Sheep Permits.

§65.31. Antlerless Mule Deer Permits.

§65.32. Mandatory Check Stations.

Note: The contents of §§65.3, 65.10, 65.11, 65.24, 65.26, 65.27 and
65.29-65.33 are proposed for rule action elsewhere in this issue.

Division 2. Open Seasons and Bag Limits - Hunting Provisions

§65.38. Game Animals: Open Seasons and Bag Limits.

§65.40. Pronghorn Antelope: Open Seasons and Bag Limits.

§65.42. Deer.

§65.44. Javelina: Open Seasons and Annual Bag Limits.

§65.46. Squirrel: Open Seasons, Bag, and Possession Limits.

§65.48. Desert Bighorn Sheep: Open Seasons and Annual Bag Limits.

§65.54. Game Birds: Open Seasons and Bag Limits.

§65.56. Lesser Prairie Chicken: Open Seasons, Bag, and Possession
Limits.

§65.60. Pheasant: Open Seasons, Bag, and Possession Limits.

§65.62. Quail: Open Seasons, Bag, and Possession Limits.

§65.64. Turkey.

§65.66. Chachalacas.

NOTE: The contents of §§65.42, 65.44, 65.62, and 65.64 are proposed
for rule action elsewhere in this issue.

Division 3. Seasons and Bag Limits - Fishing Provisions

§65.71. Reservoir Boundaries.

§65.72. Fish.

§65.78. Crabs and Ghost Shrimp. §65.82. Other Aquatic Life.

§65.91. Penalty for Violation.

NOTE: The contents of §65.72 and §65.78 are proposed for rule action
elsewhere in this issue.

Subchapter C. Permits for Trapping, Transporting, and Transplanting
Game Animals and Game Birds

§65.101. Definitions.

§65.103. Trap, Transport, and Transplant Permit.

§65.105. Urban White-Tailed Deer Removal Permit.

§65.107. Permit Applications and Fees.

§65.109. Issuance of Permit.

§65.111. Permit Conditions and Period of Validity.

§65.113. Marking of Game Animals and Game Birds.

§65.115. Notification, Recordkeeping, and Reporting Requirements.

§65.116. Nuisance Squirrels.

§65.117. Prohibited Acts.

§65.119. Penalties.

Subchapter D. Deer Management Permit

§65.131. Deer Management Permit (DMP).

§65.132. Permit Application and Fees.

§65.133. General Provisions.

§65.134. Facility Standards.

§65.135. Detention and Marking of Deer.

§65.136. Release.

§65.137. Disposition of Mortalities.

§65.138. Violations and Penalties.

Subchapter G. Threatened and Endangered Nongame Species

§65.171. General Provisions.

§65.172. Exceptions.

§65.173. Special Provisions.

§65.174. Permanent Identification.

§65.175. Threatened Species.

§65.176. Violations and Penalties.

Subchapter H. Public Lands Proclamation

§65.190. Application.

§65.191. Definitions.

§65.192. Powers of the Executive Director.

§65.193. Access Permit Required and Fees.

§65.194. Competitive Hunting Dog Event (Field Trial) Permits and
Fees.

§65.195. Permit Revocation.
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§65.196. Refund of Permit Fees.

§65.197. Reinstatement of Preference Points.

§65.198. Entry, Registration and Checkout.

§65.199. General Rules of Conduct.

§65.200. Construction of Blinds.

§65.201. Motor Vehicles.

§65.202. Minors Hunting on Public Hunting Lands.

§65.203. Hunter Safety.

§65.208. Penalties.

NOTE: The contents of §§65.190, 65,193, 65.197, 65.198, and 65.202
are proposed for rule action elsewhere in this issue.

Subchapter J. Bobcat Proclamation

§65.251. Definitions.

§65.252. Bobcat Season.

§65.253. General Provisions.

§65.254. Bobcat Tags.

§65.255. Bobcat Dealer Permits.

§65.256. Penalties.

Subchapter K. Raptor Proclamation

§65.261. Applicability.

§65.262. Definitions.

§65.263. General Provisions.

§65.264. Applications and Permits.

§65.265. Permit Classes: Restrictions.

§65.266. General Facility Standards.

§65.267. Reports.

§65.269. Trapping Seasons and Collecting Area.

§65.270. Marking.

§65.271. Transfers and Sale.

§65.272. Change of Address.

§65.273. Temporary Relocation Out of State.

§65.274. Permanent Relocation to Texas.

§65.275. Special Provisions.

§65.276. Open Seasons and Bag Limits.

§65.277. Violations and Penalties.

Subchapter N. Migratory Game Bird Proclamation

§65.309. Definitions.

§65.310. Means, Methods, and Special Requirements.

§65.311. Importation of Migratory Game Birds.

§65.312. Possession of Migratory Game Birds.

§65.313. General Rules.

§65.314. Zones and Boundaries for Early Season Species.

§65.315. Open Seasons and Bag and Possession Limits--Early Season.

§65.317. Zones and Boundaries for Late Season Species.

§65.318. Open Seasons and Bag and Possession Limits--Late Season.

§65.319. Extended Falconry Season--Early Season Species.

§65.320. Extended Falconry Season--Late Season Species.

§65.321. Special Management Provisions.

§65.322. Penalties.

Subchapter O. Commercial Nongame Permits

§65.325. Applicability.

§65.326. Definitions.

§65.327. Permit Required.

§65.329. Permit Application.

§65.330. Record and Reporting Requirements.

§65.331. Affected Species.

§65.332. Violations and Penalties.

Subchapter P. Alligator Proclamation

§65.351. Application.

§65.352. Definitions.

§65.353. General Provisions.

§65.354. Hunting.

§65.355. Open Seasons and Bag Limit.

§65.356. Means and Methods.

§65.357. Sale of Alligators.

§65.358. Alligator Egg Collectors.

§65.359. Possession.

§65.360. Report Requirements.

§65.361. Alligator Farm Facility Requirements.

§65.362. Importation and Exportation.

§65.363. Alligator Control.

§65.364. Exceptions.

§65.365. Violations and Penalties.

Subchapter Q. Statewide Fur-bearing Animal Proclamation

§65.371. Application.

§65.372. Definitions.

§65.375. Open Seasons; Means and Methods.

§65.376. Possession of Live Fur-bearing Animals.

§65.377. Sale or Purchase of Fur-bearing Animals or Their Pelts.

§65.378. Importation and Release of Fur-bearing Animals or Their
Pelts.

§65.379. Reporting Requirements.

§65.380. Penalty.

Subchapter T. Scientific Breeder Permit

§65.601. Definitions.

§65.602. Permit Requirement and Permit Privileges.
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§65.603. Application and Permit Issuance.

§65.605. Holding Facility Standards and Care of Deer.

§65.607. Marking of Deer.

§65.608. Annual Reports and Records.

§65.609. Purchase of Deer and Purchase Permit.

§65.610. Transport of Deer and Transport Permit.

§65.611. Prohibited Acts.

§65.612. Disposition of Deer.

§65.613. Penalties.

Subchapter V. Wildlife Management Association Area Hunting Lease
License

§65.801. Definitions.

This review is pursuant to the Texas Government Code, §2001.039, and
the General Appropriations Act of 1997, Article IX, §167, 75th Legis-
lature, Regular Session. The Commission will accept comments for 30
days following the publication of this notice in the Texas Register as
to whether the reasons for adopting the sections under review continue
to exist and to determine whether the rules reflect current legal, policy,
and procedural considerations. Final consideration of this rules review
is scheduled for the Parks and Wildlife Commission on April 6, 2001.

Any questions or written comments pertaining to this notice of
intention to review should be directed to Gene McCarty, Chief of
Staff, Texas Parks and Wildlife Department, 4200 Smith School Road,
Austin, TX , 78744. Any proposed changes to rules as a result of the
review will be published in the Proposed Rules Section of the Texas
Register and will be open for an additional 30-day public comment
period prior to final adoption or repeal of the Commission.

TRD-200100882
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Filed: February 12, 2001

♦ ♦ ♦
Adopted Rule Reviews
General Land Office

Title 31, Part 1

The General Land Office (GLO) adopts the review of the rules found in
31 TAC, Part 1, Chapter 7 relating to Surveying pursuant to the Texas
Government Code, §2001.039.

The GLO finds that the reasons for adopting all the rules in the chapter
continue to exist and received no comments in response to the notice of
rule review published in the November 24, 2000, edition of theTexas
Register(25 TexReg11675).

TRD-200100880
Larry Soward
Chief Clerk
General Land Office
Filed: February 12, 2001

♦ ♦ ♦
The General Land Office (GLO) adopts the review of the rules found in
31 TAC, Part 1, Chapter 15 relating to Coastal Area Planning pursuant
to the Texas Government Code, §2001.039.

The GLO finds that the reasons for adopting all the rules in the chapter
continue to exist and received no comments in response to the notice of
rule review published in the November 24, 2000, edition of theTexas
Register(25 TexReg11676).

TRD-200100879
Larry Soward
Chief Clerk
General Land Office
Filed: February 12, 2001

♦ ♦ ♦
Texas Higher Education Coordinating Board

Title 19, Part 1

The Texas Higher Education Coordinating Board adopts without
changes, the rule review of Chapter 5, Program Development, in
accordance with Section 2001.039 Texas Government Code. The
proposed rule review was filed on December 8, 2000 and published
in the December 22, 2000, edition of theTexas Register(25 TexReg
12817).

The agency’s reason for adopting the rules contained within this chap-
ter continues to exist.

No comments were received regarding the adoption of this chapter.

TRD-200100909
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Filed: February 13, 2001

♦ ♦ ♦
The Texas Higher Education Coordinating Board adopts without
changes, the rule review of Chapter 21, Student Services, in accor-
dance with Section 2001.039 Texas Government Code. The proposed
rule review was filed on December 8, 2000 and published in the
December 22, 2000, edition of theTexas Register(25 TexReg 12817).

The agency’s reason for adopting the rules contained within this chap-
ter continues to exist.

No comments were received regarding the adoption of this chapter.

TRD-200100910
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Filed: February 13, 2001

♦ ♦ ♦
Department of Information Resources

Title 1, Part 10

The Department of Information Resources (department) readopts
without changes the provisions of 1 TAC §201.9, "Board Policies."
The readoption is in accordance with the General Appropriations Act,
House Bill 1, 76th Legislature, Article IX, § 9-10.13. The notice of
intention to review was published in the November 10, 2000, issue of
theTexas Register(25 TexReg 11297). The department has determined
that the reason for the initial adoption of the rule relating to board
policies continues to exist and that the rule should be readopted. No
comments were received concerning readoption of §201.9.

TRD-200100843
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Renee Mauzy
General Counsel
Department of Information Resources
Filed: February 8, 2001

♦ ♦ ♦
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TABLES &
 GRAPHICS

Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.

Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on.



















IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in interest rate and applications to install remote
service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.



Texas Board of Architectural Examiners
Feasibility Study Request for Proposal

Pursuant to the 1999 General Appropriations Act, Article VIII-8, the
Texas Board of Architectural Examiners announces the issuance of a
Request for Proposal from individuals and firms with demonstrated
competence and qualifications and documented expertise in the area
of professional licensing examination development to submit propos-
als to conduct a feasibility study and submit a written report addressing
the development of a Texas state licensing examination for applicants
for architectural registration in Texas. The purpose of the study is to de-
termine whether significant cost savings might be realized through the
development and implementation of a Texas state examination as an al-
ternative to the national standardized licensing examination offered by
the National Council of Architectural Registration Boards (NCARB).
The consultant selected will be expected to conduct a comprehensive
study focused on a cost-benefit analysis of the development and im-
plementation of a Texas state architectural licensing examination. The
consultant will be responsible for addressing all aspects of the devel-
opment and implementation of a Texas state exam. The study shall
include a thorough assessment of the costs of developing and adminis-
tering a Texas state exam and shall include a time schedule for the de-
velopment and implementation of a Texas state exam. The study also
shall include a thorough assessment of the impact of a Texas state exam
on opportunities for reciprocal registration in other jurisdictions for in-
dividuals who are licensed through the Texas state exam. All other sig-
nificant benefits and consequences associated with a Texas state exam
shall be addressed. The consultant selected will be responsible for sub-
mitting a thorough written report sufficiently detailed to allow decision
makers to determine whether it is desirable to proceed with the devel-
opment of a Texas state exam. Proposals must include a description
of the planned strategy for conducting a thorough study of the devel-
opment of a Texas state exam. Proposals also must include a detailed
time schedule for conducting the study and preparing the written report
of the study and must include a detailed schedule of all costs related to
the study.

Each proposal must include descriptions of the proposer’s qualifica-
tions, experience, personnel, and existing commitments and must in-
clude a list of references. A complete set of the work papers used to
conduct the study and prepare the written report must be maintained

by the consultant selected and must be provided to the Texas Board of
Architectural Examiners (TBAE). All proposals must be specific and
must be responsive to the criteria set forth in the RFP.

Contact: Copies of the RFP may be obtained from TBAE by contact-
ing Carolyn Lewis at 512/305-8525; Carolyn.lewis@tbae.state.tx.us.
Interested parties are invited to submit proposals as more fully de-
scribed in the Request For Proposals (RFP) available from TBAE at
333 Guadalupe, Suite 2-350, Austin, TX 78701.

Closing Date: All proposals must be received in the Austin office of
the Texas Board of Architectural Examiners no later than 5:00 p.m. on
March 26, 2001. The feasibility study must be completed and the final
written report must be received by TBAE no later than July 16, 2001.
Submitfive (5) copies of your proposal to Texas Board of Architectural
Examiners, RFP Responses, P.O. Box 12337, Austin, Texas 78711-
2337 no later than 5:00 p.m. on March 26, 2001. Proposals may be
modified or withdrawn prior to the established due date.

Evaluation and Award Procedure: The Texas Board of Architectural
Examiners reserves the right to conduct discussions with any and all
proposers or to award a contract without such discussions based only
on evaluation of the written proposals. All timely proposals shall be
reviewed by a review committee according to the criteria listed in the
RFP. The committee shall begin reviewing the timely proposals no later
than March 27, 2001. TBAE plans to select a consultant and enter into
an agreement for consulting services no later than April 16, 2001, but
reserves the right enter into an agreement for consulting services after
April 16, 2001, or to reject any and all proposals. If a consultant is se-
lected and an agreement for consulting services is entered, TBAE shall
submit information regarding the consultant and the agreement to the
Secretary of State for publication in the Texas Register not later than
the 20th day after the date the agreement is entered. Each proposal will
be evaluated according to the demonstrated competence and qualifica-
tions and documented expertise of the person or entity submitting the
proposal. The consultant selected must demonstrate a present ability
to complete the study and submit the written report prior to the stated
deadline. Costs associated with the study also will be considered. Con-
sideration also will be given to proposal content and to the proposer’s
writing skills and the apparent effectiveness of the planned strategy for
conducting the feasibility study.
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The following specific areas will be evaluated: Knowledge of the psy-
chometric principles routinely employed by professional licensing ex-
aminations to ensure examination validity, reliability, and defensibility;
Knowledge of the methods routinely employed to write multiple-choice
questions for professional licensing examinations; Knowledge of the
grading procedures routinely employed to score multiple-choice ques-
tions for professional licensing examinations; Knowledge of the meth-
ods employed to produce graphic vignettes for licensing examinations
for design professionals; Knowledge of the grading procedures em-
ployed to score graphic vignettes for licensing examinations for design
professionals; Knowledge of various test delivery methods that may
be used to deliver professional licensing examinations, including both
paper-and-pencil and computerized formats; Knowledge of the costs
associated with the development and implementation of licensing ex-
aminations for design professionals; Knowledge of the technical skills
generally necessary to competent architectural practice; Knowledge of
the profession of architecture as it pertains to the educational system,
the internship process, and licensure requirements; Knowledge of the
standardized professional licensing examination employed by the Na-
tional Council of Architectural Registration Boards (NCARB); Experi-
ence in the development of professional licensing examinations for ar-
chitectural candidates; and Knowledge of standards for reciprocal reg-
istration implemented by architectural licensing boards throughout the
United States.

Costs and time schedules associated with the study will be considered.
Proposals should include a detailed breakdown of all costs related to
the feasibility study. The total of all costs associated with the study
may not exceed $25,000.00.

Proposals must state that the proposed terms will remain in effect for
at least forty-five (45) days after the scheduled due date.

The RFP in no manner obligates the State of Texas to the eventual pur-
chase of any services described in the RFP. The Texas Board of Ar-
chitectural Examiners reserves the right to reject any and all proposals.
The State of Texas assumes no responsibility for expenses incurred in
preparing responses to the RFP.

TRD-200100932
Carolyn Lewis
Deputy Director
Texas Board of Architectural Examiners
Filed: February 14, 2001

♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. As required by federal
law, the public is given an opportunity to comment on the consistency
of proposed activities in the coastal zone undertaken or authorized by
federal agencies. Pursuant to 31 TAC §§506.25, 506.32, and 506.41,
the public comment period for these activities extends 30 days from
the date published on the Coastal Coordination Council web site. Re-
quests for federal consistency review were received for the following
projects(s) during the period of January 4, 2001, through January 25,
2001. The public comment period for these projects will close at 5:00
p.m. on February 26, 2001.

FEDERAL AGENCY ACTIONS

Applicant: U.S. Coast Guard and Texas Natural Resources Conser-
vation Commission; Location: The project site is located in Laguna
Made, 6.0 miles above the mouth at Corpus Christi Bay at Corpus
Christi, Nueces County, Texas. The Humble Channel bridge is the
westernmost bridge of the John F. Kennedy Causeway between Cor-
pus Christi and Padre Island, Texas. CCC Project No.: 01-0031-F1;
Description of Proposed Action: The Humble Channel Bridge is one
of two bridges approved under a Coast Guard Bridge permit for the wa-
terway known as Laguna Madre. The proposed bridge will necessitate
the construction of a new structure across the Humble Channel, adja-
cent to the existing structure. The width of the existing bridge will be
reduced by 37 feet. The existing bridge will be left in place and mod-
ified to provide eastbound vehicular traffic access to the south side of
the causeway for recreational purposes. The new structure will serve to
carry east and westbound lanes of traffic across Laguna Madre. Type
of Application: This application is for a bridge permit amendment.

Applicant: Richard Hobrecht; Location: The project site is located at
1024 Bayshore Drive, Ingleside on the Bay, San Patricio and Nueces
Counties, Texas. The U.S.G.S. quad map in Port Ingleside, Texas. Ap-
proximate UTM Coordinates: Zone: 14; Easting: 675200; Northing:
3078950. CCC Project No.: 01-0032-F1; Description of Proposed Ac-
tion: The applicant proposes to amend permit 21372 to change the ter-
minal structure of a pier and the location of two boatlifts. The orig-
inal permit, issued on August 13, 1998, authorized the addition of a
4-foot-wide by 320-foot-T-head, and two 10- by 20-foot uncovered
boatlifts, to an existing 4-by 40-foot pier in Corpus Christi Bay. The
applicant now proposes a 10- by 30-foot L-head. Type of Application:
This application is being evaluated under Section 10 of the Rivers and
Harbors Act of 1899.

Applicant: Dan A. Hughes Company; Location: The project site is
located in Aransas Bay, Aransas County, Texas. The site can be lo-
cated on the U.S.G.S. quadrangle map entitled: St. Charles Bay SW,
Texas. Approximate UTM Coordinates: Zone 14; Easting: (POB)
699,900; Northing: (POB) 3,103,800/(POE) 3,102,250. CCC Project
No.: 01-0034-F1; Description of Proposed Action: The applicant pro-
poses to install 3,799 feet of 2-1/2 inch pipeline from the existing Dan
A. Hughes Company No. 1 Well in State Tract 157, to an existing
pipeline in State Tract 161. Type of Application: This application is
being evaluated under Section 10 of the Rivers and Harbors Act of 1899
and section 404 of the Clean Water Act.

Applicant: Trinity Field Services; Location: The project site is located
within Sulfur Cut, a tributary of the Trinity River approximately 4.5
miles north of the I-10 bridge over the Trinity River. The location can
be accessed from a county road located 3.7 miles north from the inter-
section of FM 563 and I-10. The project can be located on the U.S.G.S.
quadrangle map entitled: Sulfur Cut, Texas. Approximate UTM Coor-
dinates: Zone 15; Easting: 332140; Northing: 3307180. CCC Project
No.: 01-0037-F1; Description of Proposed Action: The applicant re-
quests authorization to perform maintenance dredging to remove sed-
iment that has accumulated in Sulfur Cut, and to repair and install a
bulkhead in the dock area to accommodate a new barge transportation
facility. The cut is approximately 5,500 feed long and 200 feet wide.
Type of Application: This application is being evaluated under Section
10 of the Rivers and Harbors Act of 1899.

Applicant: Sandbar Properties, Inc.; Location: The project site is lo-
cated in the Laguna Madre, 1.2 miles north of "Beach Access No. 5"
Park Road 100 on South Padre Island, Cameron County, Texas. The
project can be located on the U.S.G.S. quadrangle map entitled: Port
Isabell NW, Texas. Approximate UTM Coordinates: Zone 14; Easting:
681000; Northing: 2897000. CCC Project No.: 01-0038-F1; Descrip-
tion of Proposed Action: The applicant proposes to construct one boat
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channel along the front of the applicant’s property and then a second
boat channel perpendicular to the first, into the Laguna Madre for ap-
proximately 2,200 feet. The purpose is to provide boat access from the
applicant’s property to Laguna Madre for small boats with a "draft" of
2.5 feet or less. Type of Application: This application is being evalu-
ated under Section 10 of the Rivers and Harbors Act of 1899.

Applicant: U.S. Fish and Wildlife Service; Location: The project site is
located along the southern shoreline of the Gulf Intracoastal Waterway
(GIWW), between Channel Mile Marker 295 and 300, from Port Arthur
to High Island, in Jefferson County, Texas. The project can be located
on the U.S.G.S. quadrangle map entitled: Big Hill Bayou, Texas. Ap-
proximate UTM Coordinates: Zone 15; Easting: 398000; Northing:
3293000. CCC Project No.: 01-0040-F1; Description of Proposed Ac-
tion: The applicant requests authorization to perform shoreline stabi-
lization activities along an approximately 5-mile stretch of the Gulf
Intracoastal Waterway within the McFaddin National Wildlife Refuge.
These activities involve shoreline protection, levee construction and re-
habilitation, the installation of a new intake structure, and the construc-
tion of a new access/maintenance road. A total of 37 acres of wetlands
and open water habitat will be impacted by the proposed activity. Type
of Application: This application is being evaluated under Section 10 of
the Rivers and Harbors Act of 1899.

This application is being evaluated under Section 10 of the Rivers and
Harbors Act of 1899. Pursuant to §306(d)(14) of the Coastal Zone
Management Act of 1972 (16 U.S.C.A. §§1451-1464), as amended, in-
terested parties are invited to submit comments on whether a proposed
action is or is not consistent with the Texas Coastal Management Pro-
gram goals and policies and whether the action should be referred to
the Coastal Coordination Council for review.

Further information for the applications listed above may be obtained
from Ms. Diane P. Garcia, Council Secretary, Coastal Coordination
Council, 1700 North Congress Avenue, Room 617, Austin, Texas
78701-1495, or diane.garcia@glo.state.tx.us. Comments should be
sent to Ms. Garcia at the above address or by fax at 512/475-0680.

TRD-200100925
Larry R. Soward
Chief Clerk, General Land Office
Coastal Coordination Council
Filed: February 14, 2001

♦ ♦ ♦
Comptroller of Public Accounts
Notice of Request for Proposals

Notice of Request for Proposals: Pursuant to Sections 403.011,
2155.001, and 2156.121, Texas Government Code, and Chapter 54,
Subchapter F, Sections 54.602, 54.611 - 618, and 54.636, Texas
Education Code, the Comptroller of Public Accounts (Comptroller) on
behalf of the Texas Prepaid Higher Education Tuition Board (Board)
announces its Request for Proposals (RFP) for the purpose of obtaining
investment manager services in connection with the administration of
a prepaid higher education tuition program. The funds to be managed
are funds from contracts and investments of the program known as the
Texas Tomorrow Fund (Program). The Comptroller and Board request
proposals for domestic small capitalization core equity investment
management services for the Program’s portfolio. The Comptroller,
as Chair and Executive Director of the Board, is issuing this RFP in
order that the Board may move forward with retaining the necessary
investment manager(s). The Comptroller and the Board reserve the
right to award more than one contract under the RFP. If approved
by the Board, the successful respondent(s) will be expected to begin
performance of the contract on or about September 1, 2001.

Contact: Parties interested in submitting a proposal should contact John
C. Wright, Assistant General Counsel, Contracts, Comptroller of Pub-
lic Accounts, 111 E. 17th St., Room G-24, Austin, Texas 78774, (512)
305-8673, to obtain a complete copy of the RFP. The Comptroller will
mail copies of the RFP only to those parties specifically requesting a
copy. The RFP will be available for pick-up at the above referenced ad-
dress on Friday, February 23, 2001, between 2:00 p.m. and 5:00 p.m.
Central Zone Time (CZT), and during normal business hours thereafter.
The Comptroller will also make the entire RFP available electronically
on the Texas Marketplace after Friday, February 23, 2001, 2:00 p.m.
CZT. The website address is www.marketplace.state.tx.us.

Questions and Non-Mandatory Letters of Intent: All written inquiries,
questions, and non-mandatory Letters of Intent to propose must be re-
ceived at the above-referenced address not later than 2:00 p.m. (CZT)
on Monday, April 2, 2001. Prospective proposers are encouraged to
fax non-mandatory Letters of Intent and Questions to (512) 475-0973
to ensure timely receipt. The Letter of Intent must be addressed to John
C. Wright, Assistant General Counsel, Contracts, and must contain the
information as stated in the corresponding Section of the RFP and be
signed by an official of that entity. Non-mandatory Letters of Intent and
Questions received after this time and date will not be considered. On
or before Wednesday, April 4, 2001, the Comptroller expects to post
responses to questions as a revision to the Texas Marketplace notice on
the issuance of this RFP.

Closing Date: Proposals must be delivered to the Office of Assistant
General Counsel, Contracts, at the location specified above (ROOM
G24) no later than 2:00 p.m. (CZT), on Wednesday, April 11, 2001.
Proposals received in ROOM G24 after this time and date will not be
considered.

Evaluation Criteria: Proposals will be evaluated under the evaluation
criteria outlined in the RFP. The Board makes the final decision on
award(s).

The Comptroller and the Board each reserve the right to accept or reject
any or all proposals submitted. The Comptroller and the Board are
not obligated to execute a contract on the basis of this notice or the
distribution of any RFP. The Comptroller and the Board shall not pay
for any costs incurred by any entity in responding to this Notice or the
RFP.

The anticipated schedule of events pertaining to this solicitation is as
follows: Issuance of RFP - February 23, 2001, 2:00 p.m. CZT; Non-
Mandatory Letter of Intent to propose and Questions Due - April 2,
2001, 2:00 p.m. CZT; Official Responses to Questions posted - April
4, 2001; Proposals Due - April 11, 2001, 2:00 p.m. CZT; Contract Ex-
ecution - June 1, 2001, or as soon thereafter as practical; Commence-
ment of Project Activities - September 1, 2001.

TRD-200100935
Pamela Ponder
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: February 14, 2001

♦ ♦ ♦
Notice of Request for Proposals

Notice of Request for Proposals: Pursuant to Sections 403.011,
2155.001, and 2156.121, Texas Government Code, and Chapter 54,
Subchapter F, Sections 54.602, 54.611 - 618, and 54.636, Texas
Education Code, the Comptroller of Public Accounts (Comptroller) on
behalf of the Texas Prepaid Higher Education Tuition Board (Board)
announces its Request for Proposals (RFP) for the purpose of obtaining
investment manager services in connection with the administration of
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a prepaid higher education tuition program. The funds to be managed
are funds from contracts and investments of the program known as the
Texas Tomorrow Fund (Program). The Comptroller and Board request
proposals for international equity investment management services
for the Program’s portfolio. The Comptroller, as Chair and Executive
Director of the Board, is issuing this RFP in order that the Board may
move forward with retaining the necessary investment manager(s).
The Comptroller and the Board reserve the right to award more than
one contract under the RFP. If approved by the Board, the successful
respondent(s) will be expected to begin performance of the contract
on or about September 1, 2001.

Contact: Parties interested in submitting a proposal should contact John
C. Wright, Assistant General Counsel, Contracts, Comptroller of Pub-
lic Accounts, 111 E. 17th St., Room G-24, Austin, Texas 78774, (512)
305-8673, to obtain a complete copy of the RFP. The Comptroller will
mail copies of the RFP only to those parties specifically requesting a
copy. The RFP will be available for pick-up at the above referenced ad-
dress on Friday, February 23, 2001, between 2:00 p.m. and 5:00 p.m.
Central Zone Time (CZT), and during normal business hours thereafter.
The Comptroller will also make the entire RFP available electronically
on the Texas Marketplace after Friday, February 23, 2001, 2:00 p.m.
CZT. The website address is www.marketplace.state.tx.us.

Questions and Non-Mandatory Letters of Intent: All written inquiries,
questions, and non-mandatory Letters of Intent to propose must be re-
ceived at the above-referenced address not later than 2:00 p.m. (CZT)
on Wednesday, March 28, 2001. Prospective proposers are encouraged
to fax non-mandatory Letters of Intent and Questions to (512) 475-0973
to ensure timely receipt. The Letter of Intent must be addressed to John
C. Wright, Assistant General Counsel, Contracts, and must contain the
information as stated in the corresponding Section of the RFP and be
signed by an official of that entity. Non-mandatory Letters of Intent
and Questions received after this time and date will not be considered.
On or before Friday, March 30, 2001, the Comptroller expects to post
responses to questions as a revision to the Texas Marketplace notice on
the issuance of this RFP.

Closing Date: Proposals must be delivered to the Office of Assistant
General Counsel, Contracts, at the location specified above (ROOM
G24) no later than 2:00 p.m. (CZT), on Friday, April 6, 2001. Proposals
received in ROOM G24 after this time and date will not be considered.

Evaluation Criteria: Proposals will be evaluated under the evaluation
criteria outlined in the RFP. The Board makes the final decision on
award(s).

The Comptroller and the Board each reserve the right to accept or reject
any or all proposals submitted. The Comptroller and the Board are
not obligated to execute a contract on the basis of this notice or the
distribution of any RFP. The Comptroller and the Board shall not pay
for any costs incurred by any entity in responding to this Notice or the
RFP.

The anticipated schedule of events pertaining to this solicitation is as
follows: Issuance of RFP - February 23, 2001, 2:00 p.m. CZT; Non-
Mandatory Letter of Intent to propose and Questions Due - March 28,
2001, 2:00 p.m. CZT; Official Responses to Questions posted - March
30, 2001; Proposals Due - April 6, 2001, 2:00 p.m. CZT; Contract Ex-
ecution - June 1, 2001, or as soon thereafter as practical; Commence-
ment of Project Activities - September 1, 2001.

TRD-200100936
Pamela Ponder
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: February 14, 2001

♦ ♦ ♦
Notice of Request for Proposals

Notice of Request for Proposals: Pursuant to Sections 403.011,
2155.001, and 2156.121, Texas Government Code, and Chapter 54,
Subchapter F, Sections 54.602, 54.611 - 618, and 54.636, Texas
Education Code, the Comptroller of Public Accounts (Comptroller) on
behalf of the Texas Prepaid Higher Education Tuition Board (Board)
announces its Request for Proposals (RFP) for the purpose of obtaining
investment manager services in connection with the administration of
a prepaid higher education tuition program. The funds to be managed
are funds from contracts and investments of the program known as the
Texas Tomorrow Fund (Program). The Comptroller and Board request
proposals for domestic large capitalization growth and core/growth
equity investment management services for the Program’s portfolio.
The Comptroller, as Chair and Executive Director of the Board, is
issuing this RFP in order that the Board may move forward with
retaining the necessary investment manager(s). The Comptroller and
the Board reserve the right to award more than one contract under
the RFP. If approved by the Board, the successful respondent(s) will
be expected to begin performance of the contract on or about June 1,
2001.

Contact: Parties interested in submitting a proposal should contact John
C. Wright, Assistant General Counsel, Contracts, Comptroller of Pub-
lic Accounts, 111 E. 17th St., Room G-24, Austin, Texas 78774, (512)
305-8673, to obtain a complete copy of the RFP. The Comptroller will
mail copies of the RFP only to those parties specifically requesting a
copy. The RFP will be available for pick-up at the above referenced ad-
dress on Friday, February 23, 2001, between 2:00 p.m. and 5:00 p.m.
Central Zone Time (CZT), and during normal business hours thereafter.
The Comptroller will also make the entire RFP available electronically
on the Texas Marketplace after Friday, February 23, 2001, 2:00 p.m.
CZT. The website address is www.marketplace.state.tx.us.

Questions and Non-Mandatory Letters of Intent: All written inquiries,
questions, and non-mandatory Letters of Intent to propose must be re-
ceived at the above-referenced address not later than 2:00 p.m. (CZT)
on Friday, March 16, 2001. Prospective proposers are encouraged to
fax non-mandatory Letters of Intent and Questions to (512) 475-0973
to ensure timely receipt. The Letter of Intent must be addressed to John
C. Wright, Assistant General Counsel, Contracts, and must contain the
information as stated in the corresponding Section of the RFP and be
signed by an official of that entity. Non-mandatory Letters of Intent
and Questions received after this time and date will not be considered.
On or before Tuesday, March 20, 2001, the Comptroller expects to post
responses to questions as a revision to the Texas Marketplace notice on
the issuance of this RFP.

Closing Date: Proposals must be delivered to the Office of Assistant
General Counsel, Contracts, at the location specified above (ROOM
G24) no later than 2:00 p.m. (CZT), on Tuesday, March 27, 2001.
Proposals received in ROOM G24 after this time and date will not be
considered.

Evaluation Criteria: Proposals will be evaluated under the evaluation
criteria outlined in the RFP. The Board makes the final decision on
award(s).

The Comptroller and the Board each reserve the right to accept or reject
any or all proposals submitted. The Comptroller and the Board are
not obligated to execute a contract on the basis of this notice or the
distribution of any RFP. The Comptroller and the Board shall not pay
for any costs incurred by any entity in responding to this Notice or the
RFP.
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The anticipated schedule of events pertaining to this solicitation is as
follows: Issuance of RFP - February 23, 2001, 2:00 p.m. CZT; Non-
Mandatory Letter of Intent to propose and Questions Due - March 16,
2001, 2:00 p.m. CZT; Official Responses to Questions posted - March
20, 2001; Proposals Due - March 27, 2001, 2:00 p.m. CZT; Contract
Execution - May 1, 2001, or as soon thereafter as practical; Commence-
ment of Project Activities - June 1, 2001.

TRD-200100937
Pamela Ponder
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: February 14, 2001

♦ ♦ ♦
Notice of Request for Proposals

Notice of Request for Proposals: Pursuant to Sections 403.011,
2155.001, and 2156.121, Texas Government Code, and Chapter 54,
Subchapter F, Sections 54.602, 54.611 - 618, and 54.636, Texas
Education Code, the Comptroller of Public Accounts (Comptroller) on
behalf of the Texas Prepaid Higher Education Tuition Board (Board)
announces its Request for Proposals (RFP) for the purpose of obtaining
investment manager services in connection with the administration of
a prepaid higher education tuition program. The funds to be managed
are funds from contracts and investments of the program known as the
Texas Tomorrow Fund (Program). The Comptroller and Board request
proposals for domestic large capitalization value equity investment
management services for the Program’s portfolio. The Comptroller,
as Chair and Executive Director of the Board, is issuing this RFP in
order that the Board may move forward with retaining the necessary
investment manager(s). The Comptroller and the Board reserve the
right to award more than one contract under the RFP. If approved
by the Board, the successful respondent(s) will be expected to begin
performance of the contract on or about September 1, 2001.

Contact: Parties interested in submitting a proposal should contact John
C. Wright, Assistant General Counsel, Contracts, Comptroller of Pub-
lic Accounts, 111 E. 17th St., Room G-24, Austin, Texas 78774, (512)
305-8673, to obtain a complete copy of the RFP. The Comptroller will
mail copies of the RFP only to those parties specifically requesting a
copy. The RFP will be available for pick-up at the above referenced ad-
dress on Friday, February 23, 2001, between 2:00 p.m. and 5:00 p.m.
Central Zone Time (CZT), and during normal business hours thereafter.
The Comptroller will also make the entire RFP available electronically
on the Texas Marketplace after Friday, February 23, 2001, 2:00 p.m.
CZT. The website address is www.marketplace.state.tx.us.

Questions and Non-Mandatory Letters of Intent: All written inquiries,
questions, and non-mandatory Letters of Intent to propose must be re-
ceived at the above-referenced address not later than 2:00 p.m. (CZT)
on Monday, April 2, 2001. Prospective proposers are encouraged to
fax non-mandatory Letters of Intent and Questions to (512) 475-0973
to ensure timely receipt. The Letter of Intent must be addressed to John
C. Wright, Assistant General Counsel, Contracts, and must contain the
information as stated in the corresponding Section of the RFP and be
signed by an official of that entity. Non-mandatory Letters of Intent and
Questions received after this time and date will not be considered. On
or before Wednesday, April 4, 2001, the Comptroller expects to post
responses to questions as a revision to the Texas Marketplace notice on
the issuance of this RFP.

Closing Date: Proposals must be delivered to the Office of Assistant
General Counsel, Contracts, at the location specified above (ROOM
G24) no later than 2:00 p.m. (CZT), on Wednesday, April 11, 2001.

Proposals received in ROOM G24 after this time and date will not be
considered.

Evaluation Criteria: Proposals will be evaluated under the evaluation
criteria outlined in the RFP. The Board makes the final decision on
award(s).

The Comptroller and the Board each reserve the right to accept or reject
any or all proposals submitted. The Comptroller and the Board are
not obligated to execute a contract on the basis of this notice or the
distribution of any RFP. The Comptroller and the Board shall not pay
for any costs incurred by any entity in responding to this Notice or the
RFP.

The anticipated schedule of events pertaining to this solicitation is as
follows: Issuance of RFP - February 23, 2001, 2:00 p.m. CZT; Non-
Mandatory Letter of Intent to propose and Questions Due - April 2,
2001, 2:00 p.m. CZT; Official Responses to Questions posted - April
4, 2001; Proposals Due - April 11, 2001, 2:00 p.m. CZT; Contract Ex-
ecution - June 1, 2001, or as soon thereafter as practical; Commence-
ment of Project Activities - September 1, 2001.

TRD-200100938
Pamela Ponder
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: February 14, 2001

♦ ♦ ♦
Notice of Request for Proposals

Notice of Request for Proposals: Pursuant to Sections 403.011,
2155.001, and 2156.121, Texas Government Code, and Chapter
54, Subchapter F, Sections 54.602, 54.611 - 618 and 54.635, Texas
Education Code, the Comptroller of Public Accounts (Comptroller)
on behalf of the Texas Prepaid Higher Education Tuition Board
(Board) announces its Request for Proposals (RFP) for master trust
custodian services in connection with the administration of a prepaid
higher education tuition program. The funds to be managed are funds
from contracts and investments of the program known as the Texas
Tomorrow Fund (Program). The Comptroller and Board request
proposals for master trust custodian services for the Program. If
approved by the Board, the successful respondent(s) will be expected
to begin performance of the contract on or about September 1, 2001.

Contact: Parties interested in submitting a proposal should contact John
C. Wright, Assistant General Counsel, Contracts, Comptroller of Pub-
lic Accounts, 111 E. 17th St., Room G-24, Austin, Texas 78774, (512)
305-8673, to obtain a complete copy of the RFP. The Comptroller will
mail copies of the RFP only to those parties specifically requesting a
copy. The RFP will be available for pick-up at the above referenced ad-
dress on Friday, February 23, 2001, between 2:00 p.m. and 5:00 p.m.
Central Zone Time (CZT), and during normal business hours thereafter.
The Comptroller will also make the entire RFP available electronically
on the Texas Marketplace after Friday, February 23, 2001, 2:00 p.m.
CZT. The website address is www.marketplace.state.tx.us.

Questions and Non-Mandatory Letters of Intent: All written inquiries,
questions, and non-mandatory Letters of Intent to propose must be re-
ceived at the above-referenced address not later than 2:00 p.m. (CZT)
on Wednesday, March 21, 2001. Prospective proposers are encouraged
to fax non-mandatory Letters of Intent and Questions to (512) 475-0973
to ensure timely receipt. The Letter of Intent must be addressed to John
C. Wright, Assistant General Counsel, Contracts, and must contain the
information as stated in the corresponding Section of the RFP and be
signed by an official of that entity. Non-mandatory Letters of Intent
and Questions received after this time and date will not be considered.
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On or before Friday, March 23, 2001, the Comptroller expects to post
responses to questions as a revision to the Texas Marketplace notice on
the issuance of this RFP.

Closing Date: Proposals must be delivered to the Office of the Assistant
General Counsel, Contracts, at the location specified above (ROOM
G24) no later than 2:00 p.m. (CZT), on Monday, April 2, 2001. Pro-
posals received in ROOM G24 after this time and date will not be con-
sidered.

Evaluation Criteria: Proposals will be evaluated under the evaluation
criteria outlined in the RFP. The Board makes the final decision on
award(s).

The Comptroller and the Board each reserve the right to accept or reject
any or all proposals submitted. The Comptroller and the Board are
not obligated to execute a contract on the basis of this notice or the
distribution of any RFP. The Comptroller and the Board shall not pay
for any costs incurred by any entity in responding to this Notice or the
RFP.

The anticipated schedule of events pertaining to this solicitation is as
follows: Issuance of RFP - February 23, 2001, 2:00 p.m. CZT; Non-
Mandatory Letter of Intent to propose and Questions Due - March 21,
2001, 2:00 p.m. CZT; Official Responses to Questions posted - March
23, 2001; Proposals Due - April 2, 2001, 2:00 p.m. CZT; Contract Ex-
ecution - June 1, 2001, or as soon thereafter as practical; Commence-
ment of Project Activities - September 1, 2001.

TRD-200100939
Pamela Ponder
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: February 14, 2001

♦ ♦ ♦
Notice of Request for Proposals

Notice of Request for Proposals: Pursuant to Sections 403.011,
2155.001, and 2156.121, Texas Government Code, and Chapter 54,
Subchapter F, Sections 54.602 and 54.611 - 618, Texas Education
Code, the Comptroller of Public Accounts (Comptroller), as the chair
and executive director of the Texas Prepaid Higher Education Tuition
Board (Board) and on behalf of the Board, announces the issuance of
its Request for Proposals (RFP) from qualified, independent firms to
provide records administration and management services to the Board
for the Texas Tomorrow Fund (Program). The successful respondent
will be required to provide all records administration and related
services for the Program. The successful respondent will be expected
to begin planning implementation of services no later than May 1,
2001, with transition to a new contractor, if any, completing no later
than September 1, 2001.

Contact: Parties interested in submitting a proposal should contact John
C. Wright, Assistant General Counsel, Contracts, Comptroller of Pub-
lic Accounts, 111 E. 17th St., ROOM G-24, Austin, Texas, 78744,
telephone number: (512) 305-8673, to obtain a copy of the RFP. The
Comptroller will mail copies of the RFP only to those specifically re-
questing a copy. The RFP will be available for pick-up at the above-ref-
erenced address on Friday, February 23, 2001, between 2:00 p.m. and
5:00 p.m., Central Zone Time (CZT), and during normal business hours
thereafter. The Comptroller will also make the complete RFP avail-
able electronically on the Texas Marketplace after Friday, February
23, 2001, 2:00 p.m. (CZT). The address of the Texas Marketplace is
http://www.marketplace.state.tx.us.

Questions and Mandatory Letters of Intent: All written inquiries, ques-
tions, and mandatory Letters of Intent to propose must be received at the
above-referenced address not later than 2:00 p.m. (CZT) on Wednes-
day, March 21, 2001. Prospective proposers are encouraged to fax Let-
ters of Intent and Questions to (512) 475-0973 to ensure timely receipt.
The Letter of Intent must be addressed to John C. Wright, Assistant
General Counsel, Contracts, and must contain the information as stated
in the corresponding Section of the RFP and be signed by an official
of that entity. Mandatory Letters of Intent and Questions received after
this time and date will not be considered. On or before Friday, March
23, 2001, the Comptroller expects to post responses to questions as a
revision to the Texas Marketplace notice on the issuance of this RFP.
Proposals will not be accepted from respondents who do not submit a
mandatory Letter of Intent by the March 21, 2001 deadline.

Closing Date: Proposals must be delivered to the Office of Assistant
General Counsel, Contracts, at the location specified above (ROOM
G24) no later than 2:00 p.m. (CZT), on Friday, March 30, 2001. Pro-
posals received in ROOM G24 after this time and date will not be con-
sidered.

Evaluation and Award Procedure: All proposals will be subject to eval-
uation by a committee based on the evaluation criteria and procedures
set forth in the RFP. The Board will make the final award decision.

The Comptroller and the Board each reserve the right to accept or reject
any or all proposals submitted. The Comptroller and the Board are
not obligated to execute a contract on the basis of this notice or the
distribution of any RFP. The Comptroller and the Board shall not pay
for any costs incurred by any entity in responding to this Notice or the
RFP.

The anticipated schedule of events pertaining to this solicitation is as
follows: Issuance of RFP - February 23, 2001, 2:00 p.m. CZT; Manda-
tory Letter of Intent to propose and Questions Due - March 21, 2001,
2:00 p.m. CZT; Official Responses to Questions posted - March 23,
2001; Proposals Due - March 30, 2001, 2:00 p.m. CZT; Contract Ex-
ecution - May 1, 2001, or as soon thereafter as practical; Commence-
ment of Project Activities - September 1, 2001.

TRD-200100940
Pamela Ponder
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: February 14, 2001

♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
Sections 303.003 and 303.009, Tex. Fin. Code.

The weekly ceiling as prescribed by Sections 303.003 and
303.009 for the period of 02/19/01 - 02/25/01 is 18% for Con-
sumer1/Agricultural/Commercial2/credit thru $250,000.

The weekly ceiling as prescribed by Sections 303.003 and 303.09
for the period of 02/19/01 - 02/25/01 is 18% for Commercial over
$250,000.

1Credit for personal, family or household use.

2Credit for business, commercial, investment or other similar purpose.

TRD-200100897
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Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: February 13, 2001

♦ ♦ ♦
Credit Union Department
Application(s) to Amend Articles of Incorporation

Notice is given that the following applications have been filed with the
Credit Union Department and are under consideration:

An application for a name change was received for City Employees
Credit Union, Dallas, Texas. The proposed new name is City Credit
Union.

An application for a name change was received for Vought Heritage
Credit Union, Grand Prairie, Texas. The proposed new name is Vought
Heritage Community Credit Union.

Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from
the date of this publication. Any written comments must provide all
information that the interested party wishes the Department to consider
in evaluating the application. All information received will be weighed
during consideration of the merits of an application. Comments or a
request for a meeting should be addressed to the Texas Credit Union
Department, 914 East Anderson Lane, Austin, Texas 78752-1699.

TRD-200100926
Harold E. Feeney
Commissioner
Credit Union Department
Filed: February 14, 2001

♦ ♦ ♦
Application(s) to Expand Field of Membership

Notice is given that the following applications have been filed with the
Credit Union Department and are under consideration:

An application was received from First Central Credit Union, Waco,
Texas to expand its field of membership. The proposal would permit
persons residing or working within McLennan County, Texas to be el-
igible for membership in the credit union.

An application was received from County & Municipal Employees
Credit Union, Edinburg, Texas to expand its field of membership. The
proposal would permit the employees of the McAllen Economic De-
velopment Corporation, McAllen, Texas to be eligible for membership
in the credit union.

An application was received from Federal Employees Credit Union,
Texarkana, Texas to expand its field of membership. The proposal
would permit the contract employees for federal government agen-
cies who work in the Texarkana Federal Courthouse and Post Office
Building, Texarkana, Texas; to be eligible for membership in the credit
union.

An application was received from Federal Employees Credit Union,
Texarkana, Texas to expand its field of membership. The proposal
would permit retired federal employees who live in the areas serviced
by U.S. Postal Service Zip Codes 718, 754, and 755 that do not have a
primary employee credit union in these areas.

Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from the

date of this publication. Credit unions that wish to comment on any ap-
plication must also complete a Notice of Protest form. The form may be
obtained by contacting the Department at (512) 837-9236. Any writ-
ten comments must provide all information that the interested party
wishes the Department to consider in evaluating the application. All
information received will be weighed during consideration of the mer-
its of an application. Comments or a request for a meeting should be
addressed to the Texas Credit Union Department, 914 East Anderson
Lane, Austin, Texas 78752-1699.

TRD-200100927
Harold E. Feeney
Commissioner
Credit Union Department
Filed: February 14, 2001

♦ ♦ ♦
Notice of Final Action Taken

In accordance with the provisions of 7 TAC Section 91.103, the Credit
Union Department provides notice of the final action taken on the fol-
lowing application(s):

Application(s) to Expand Field of Membership - Approved

The Education Credit Union, Amarillo, Texas - SeeTexas Registerissue
dated October 27, 2000

Educational Employees Credit Union, Fort Worth, Texas - SeeTexas
Registerissue dated November 24, 2000

Dallas Treasury Credit Union, Dallas, Texas - SeeTexas Registerissue
dated November 24, 2000

Cabot & IRI Employees Credit Union, Pampa, Texas - SeeTexas Reg-
ister issue dated December 29, 2000

Austin Metropolitan Financial Credit Union, Austin, Texas - SeeTexas
Registerissue dated December 29, 2000

Temple Santa Fe Credit Union, Pampa, Texas (Bell County) - SeeTexas
Registerissue dated December 29, 2000

Application(s) for a Merger or Consolidation - Approved

Texas Associates Federal Credit Union and Resource One Credit Union
- SeeTexas Registerissue dated December 29, 2000

TRD-200100928
Harold E. Feeney
Commissioner
Credit Union Department
Filed: February 14, 2001

♦ ♦ ♦
Texas Department of Criminal Justice
Amended Notice to Bidders

The following Notice to Bidders is an amended version to the Notice
that was published in the February 16, 2001, issue of the Texas Register.

The Texas Department of Criminal Justice invites bids for the con-
struction of road and parking lot Improvements at Marlin, Texas. The
project consists of reconstruction of existing pavements including the
main and truck entrance roads, the perimeter road, the dog kennel road,
the Warden’s residence driveway and the main parking lot along with
associated drainage and grading improvements at the existing William
P. Hobby Unit, Route 2 Box 600, Marlin, Texas. The work includes
civil, mechanical, plumbing, structural and concrete as further shown

IN ADDITION February 23, 2001 26 TexReg 1779



in the Contract Documents prepared by: Everett Griffith, Jr. & Asso-
ciates, Inc.

The successful bidder will be required to meet the following require-
ments and submit evidence withinfive days after receiving notice of
intent to award from the Owner:

(A) Contractor must have worked in his trade forfive consecutive years
and have completed at least three projects of a dollar value and com-
plexity equal to or greater than the proposed project.

(B) Contractor must be bondable and insurable at the levels required.

(C) Must provide references from at least three similar projects.

All Bid Proposals must be accompanied by a Bid Bond in the amount of
5.0% of greatest amount bid. Performance and Payment Bonds in the
amount of 100% of the contract amount will be required upon award of
a contract. The Owner reserves the right to reject any or all bids, and
to waive any informality or irregularity.

Bid Documents can be purchased from the Architect/Engineer at a cost
of $30 (Thirty Dollars and no cent, non-refundable) per set, inclusive
of mailing/delivery costs, or they may be viewed at various plan rooms.
Payment checks for documents should be made payable to the Ar-
chitect/Engineer : Everett Griffith, Jr. & Associates, Inc., 408 North
Third Street, P. O. Box 1746 , Attn: Rick Freeman, Lufkin, Texas
75902-1746; Phone: 936-634-5528, Fax: 936-634-7989.

A Pre-Bid conference will be held at 9:30 AM on March 06, 2001 at the
Hobby Unit, Marlin Texas, followed by a site-visit. ATTENDANCE IS
MANDATORY.

Bids will be publicly opened and read at 2:00 PM on March 22, 2001,
in the Blue Conference Room at the Facilities Division located in the
warehouse building of the TDCJ Administrative Complex (formally
Brown Oil Tool) on Spur 59 off of Highway 75 North, Huntsville,
Texas.

The Texas Department of Criminal Justice requires the Contractor to
make a good faith effort to include Historically Underutilized Busi-
nesses (HUB’s) in at least 57.2 % of the total value of this construction
contract award. Attention is called to the fact that not less than the min-
imum wage rates prescribed in the Special Conditions must be paid on
these projects.

TRD-200100924
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Filed: February 14, 2001

♦ ♦ ♦
Texas Department of Health
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation to Carlos Fernandez, M.D.
dba Magnolia Imaging Center

Notice is hereby given that the Bureau of Radiation Control (bureau),
Texas Department of Health (department), issued a notice of violation
and proposal to assess an administrative penalty to Carlos Fernandez,
M.D., doing business as Magnolia Imaging Center (registrant-R24790,
revoked) of Houston. A total penalty of $16,000 is proposed to be as-
sessed to the registrant for alleged violations of 25 Texas Administra-
tive Code §289.226.

A copy of all relevant material is available for public inspection at the
Bureau of Radiation Control, Texas Department of Health, Exchange

Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holidays).

TRD-200100896
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: February 13, 2001

♦ ♦ ♦
Notice of Request for Proposals for the Texas Department of
Health Innovation Grants (Permanent Fund for Children and
Public Health)

BACKGROUND

These grants were created by the 76th Texas Legislature through House
Bill (HB) 1676 which established the Permanent Fund for Children and
Public Health out of tobacco settlement funds. The intent of the grants
is to improve public health outcomes at the community level, using
innovations that can be replicated in many places in Texas, and, to the
maximum extent possible, bring about improvements in health status
that are demonstrable or measurable. No funds from the grants will be
authorized to pay for direct health care services.

CATEGORIES OF GRANTS AND ELIGIBLE APPLICANTS

Part I: Grants for developing and demonstrating cost-effective preven-
tion and intervention strategies for improving public health outcomes.
Eligible applicants include any person or other entity, public or private,
except the Texas Department of Health (department).

Part II: Grants to local communities to address disparities in health in
minority populations. Eligible applicants include any county, munic-
ipality, public health district, or other political subdivision, including
hospital districts, or local nonprofit organization in Texas.

Part III: Grants to local communities for essential public health services
as outline in HB1444. Eligible applicants include any county, munic-
ipality, public health district, or other political subdivision, including
hospital districts, in Texas.

FUNDS AVAILABLE

Approximately $7,400,000 is expected to be available to fund projects
in all three Parts. In order to encourage creativity and innovation in pro-
posals, the department has left the majority of the grant funds available
for uncategorized projects. However, the department has designated
topics relating to the department’s priority initiatives and will award
preference points if the application relates to one of these initiatives.
In addition, some funds will be available for one categorized project
under Part I.

Approximately $1,000,000 is available for FY 2000 grantees for com-
pletion of their projects.

PROJECT AND BUDGET PERIOD

The department expects that the grants will begin on or about Septem-
ber 1, 2001, for a 24-month period; that is, through the end of the State
biennium year ending on August 31, 2003. Funding for this Request
for Proposals (RFP) is contingent on appropriation to the department of
interest from the Permanent Fund for Children and Public Health. At
the time of release of this RFP, the Texas Legislature is still in session
and has not yet voted on the appropriation for this budget period.

TIMELINE
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The RFP will be issued by the department on March 2, 2001. The RFP
is posted on the department’s website at www.tdh.state.tx.us/innova-
tion, and copies of the RFP will be mailed to identified stakeholders.
(The RFP on the website prior to March 2, 2001, is only a draft and
should not be used as the basis for any application). The physical ad-
dress for overnight and personal deliveries is: Bureau of Regional/Lo-
cal Health Operations; Texas Department of Health; 1100 West 49th
Street, Room T-405; Austin, Texas 78756-3199. Deadline for submis-
sion of proposals will be 5:00 P.M., Central Daylight Saving Time, May
2, 2001. The original application andfive copies must be submitted.
An optional applicant conference will be held in Austin on March 9,
2001.

REVIEW AND AWARD CRITERIA

Each application will be screened for minimum eligibility, complete-
ness, and satisfactory fiscal and administrative history. Eligible, com-
plete applications will be reviewed by a panel of reviewers using a stan-
dardized evaluation tool and scored according to the quality of the ap-
plication. No late applications will be accepted for review.

PROGRAM CONTACT

Copies of this RFP must be requested in writing to: Sundee McK-
night, Bureau of Regional/Local Health Operations, Texas Department
of Health; 1100 West 49th Street; Austin, Texas 78756-3199; FAX
(512) 458-7407; Email: sundee.mcknight@tdh.state.tx.us.

TRD-200100894
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: February 13, 2001

♦ ♦ ♦
Notice of Request for Proposals for the Community Hospital
Capital Improvement Program

The due date for the Request for Proposals (RFP) for the Community
Hospital Capital Improvement Program has been extended from March
31, 2001, to April 30, 2001. Notice of the RFP was published in the
December 8, 2000, issue of theTexas Register(25 TexReg 12239),
TRD-200008290.

Purpose

The Texas Department of Health (department), Office of Policy and
Planning, is requesting proposals from small urban hospitals for grants
for capital improvements. The grants are designed to increase the ca-
pacity of these hospitals as vital links in the health care safety net by
providing them with funds to make capital improvements directed to-
ward increasing availability of services in their communities.

Eligible Applicants

Eligible applicants include a public or private nonprofit community
hospital licensed for 125 beds or fewer located in an urban area. An
urban area is defined as a county that has a population in the most re-
cent decennial United States census over 150,000. A hospital applying
for a grant must be licensed as a general hospital under the Texas Hos-
pital Licensing Law, Health and Safety Code, Chapter 241.

Limitations

Funding for the selected proposal will depend upon available state ap-
propriations. The department reserves the right to reject any and all
offers received in response to the RFP and to cancel the RFP if it is
deemed in the best interest of the department.

To Obtain RFP

The RFP document may be obtained from Kellie Cowan, Office of Pol-
icy and Planning, Texas Department of Health, 1100 West 49th Street,
Austin, Texas 78756, Telephone (512) 458-7261. No copies of the RFP
will be released prior to January 16, 2001.

Deadlines

Applicants will be given a minimum of 60 calendar days to file pro-
posals after the RFP is published. Proposals must be received by the
department on or before the new closing date of April 30, 2001.

TRD-200100895
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: February 13, 2001

♦ ♦ ♦
Texas Health and Human Services Commission
Request for Proposals

This notice announces the availability of funds to be awarded on be-
half of the Health and Human Services Commission (HHSC) by the
Guardianship Alliance of Texas.

The purpose of this Request for Proposals (RFP) is twofold. The first
purpose is to solicit proposals for new local guardianship programs to
provide guardianship, less restrictive guardianship alternative services,
and legal assistance for incapacitated persons who (1) do not have fam-
ily members who are willing or able to be appointed as guardians and/or
(2) have family members who are unable to afford the costs associated
with obtaining a guardianship. The second purpose is to solicit pro-
posals from existing guardianship programs that will expand to serve
additional counties or to serve additional populations of incapacitated
persons.

The review panel will choose at least four sites. The review panel will
score the proposals on demonstrated need (with preference and addi-
tional points given if there is no existing local guardianship program
in the county), comprehensive proposals, creative collaborative efforts,
professional expertise and continued viability.

Applications must be received by HHSC, Guardianship Alliance of
Texas, 4900 N. Lamar, 4th Floor, Austin, TX 78751, no later than 5:00
p.m., April 20, 2001. Applications submitted after the deadline will not
be considered. Proposals must be typewritten or word-processed and
not exceed 20 single-sided, 8.5 by 11 inch pages. An original and three
(3) copies (a total of four (4) copies) are required when submitting a
proposal. Faxed copies of proposals will not be accepted.

Copies of the RFP will be available on February 23, 2001, and may
be obtained by (1) contacting Kathleen Anderson, Director of the
Guardianship Alliance of Texas at Texas Health and Human Services
Commission, 4900 North Lamar, Blvd., 4th Floor, Austin, Texas,
78751, 512-424-6599, via facsimile 512-424-6589, via E-mail at
kathleen.anderson@hhsc.state.tx.us; or (2) on the HHSC website at
www.hhsc.state.tx.us for a complete RFP. All questions relating to the
RFP must to be submitted in writing by 5:00 p.m. on March 23, 2001.
Submitted questions pertaining to the RFP will be answered on or
before April 6, 2001.

TRD-200100943
Marina S. Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Filed: February 14, 2001

♦ ♦ ♦
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Texas Higher Education Coordinating Board
Request for Proposals

The Community and Technical Colleges Division (CTCD) of the Texas
Higher Education Coordinating Board (Coordinating Board) is releas-
ing a Request for Proposals (RFP) for the award of federal funds. These
funds are provided to the State of Texas through the Carl D. Perkins
Vocational and Technical Education Act of 1998 [P.L. 105-332] for the
advancement of career and technical education in Texas.

The Coordinating Board seeks to fund projects in three competitive ar-
eas using State Leadership funds: Professional Development, Curricu-
lum Development, and Special Populations. The Coordinating Board
will also fund Tech-Prep Implementation Consortia and will award
technical support grants related to the Tech-Prep initiative. Applicants
will be asked to respond to specific topics in each of the areas listed
above.

Detailed specifications concerning the State Leadership and Tech-Prep
areas will be made available in the RFP, which will be available
through the Coordinating Board web-site at the following address:
http://www.thecb.state.tx.us/divisions/ctc/we/we.htm. In general,
applicants will submit an on-line Notification of Intent in order to
receive a password and proposal number. The password will give
applicants access to the on-line, web application. Both the Notification
of Intent and the application will be available at the above web address.

Proposals must be submitted using the on-line web application and will
contain an application cover page, a project summary, project criteria,
goals and objectives, an evaluation plan, a list of project staff, coordi-
nation and linkages, a statement of commitment to continue the project,
seven budget cost category schedules, a budget summary page, and
contract provisions. The RFP contains specific details regarding sub-
mission requirements and applicants should review the RFP carefully
prior to submitting proposal(s). The Notification of Intent is due Thurs-
day, March 15, 2001 by 5:00 p.m. and all proposals are due on Monday,
April 16, 2001 by 5:00 p.m.

New proposals in the State Leadership and Tech-Prep Technical Sup-
port categories will be reviewed and ranked by an expert panel from
outside Texas and by members of the Coordinating Board staff. The
recommendations of the reviewers will be presented to the Commis-
sioner of Higher Education or his designee who will give final approval
for the award of funds. The Coordinating Board will base selection
on, among other things, specific criteria that includes statewide impact,
plan for dissemination, identification of relevant outcomes, cost-effec-
tiveness, technology driven, and relationship to the job market. Ad-
ditional criteria may apply based on the category of the submission.
All contract negotiations with Perkins-funded projects will be between
the Coordinating Board staff and the contractor. The award of funds is
contingent on the availability and approval of the expenditure of these
funds by the appropriate Board(s).

Contingent upon negotiation of a contract, the period of the contract is
anticipated to be September 1, 2001 -- August 31, 2002. The projects
selected for funding will be required to submit quarterly progress and
expenditure reports, final progress and expenditure reports, and a final
product (if applicable). Funding ranges are dependent upon the sub-
mission category, but may range from $60,000 -- $100,000. Tech-Prep
Implementation Consortia will receive a base amount and an additional
amount based on number of students served. The anticipated award
date of the contract is September 1, 2001.

The Coordinating Board reserves the right to accept or reject any or
all proposals submitted. The Coordinating Board is not obligated to
execute a resulting contract, provide funds, or endorse any proposal
that is submitted in response to this RFP. The RFP does not commit the

Coordinating Board to award a contract or pay any cost incurred in the
preparation of a response.

TRD-200100839
Gary Prevost
Acting Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Filed: February 8, 2001

♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Multifamily Housing Revenue Bonds (Reed Road South
Apartments) Series 2001

Notice is hereby given of a public hearing to be held by the Texas De-
partment of Housing and Community Affairs (the "Department") at the
Johnson Branch Library, 3517 Reed Road, Houston, Texas 77051 at 7
p.m. on, March 15, 2001 with respect to an issue of tax-exempt multi-
family residential rental project revenue bonds in the aggregate princi-
pal amount not to exceed $11,250,000 and taxable bonds, if necessary,
in an amount to be determined, to be issued in one or more series (the
"Bonds"), by the Texas Department of Housing and Community Af-
fairs (the "Issuer"). The proceeds of the Bonds will be loaned to Reed
Road South Apartments Limited Partnership (or a related person or af-
filiate thereof) (the "Borrower") to finance a portion of the costs of ac-
quiring, constructing and equipping a multifamily housing project (the
"Project") described as follows: 264 unit multifamily residential rental
development to be constructed on approximately 16 acres of land lo-
cated on the southeast corner of the intersection of Reed Road and the
South Freeway, Houston, Harris County, Texas 77051. The Project will
be initially owned and operated by Reed Road South Apartments Lim-
ited Partnership (or a related person or affiliate thereof). The Project
will be initially managed by South Central RS, Inc.

All interested parties are invited to attend such public hearing to express
their views with respect to the Project and the issuance of the Bonds.
Questions or requests for additional information may be directed to
Robert Onion at the Texas Department of Housing and Community
Affairs, 507 Sabine, Austin, Texas 78701; (512) 475-3872 and/or ro-
nion@tdhca.state.tx.us.

Persons who intend to appear at the hearing and express their views are
invited to contact Robert Onion in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Robert Onion prior to the date scheduled for the
hearing.

Individuals who require auxiliary aids in order to attend this meeting
should contact Gina Esteves, ADA Responsible Employee, at (512)
475-3943 or Relay Texas at 1 800 735-2989 at least two days before
the meeting so that appropriate arrangements can be made.

TRD-200100902
Daisy A. Stiner
Executive Director
Texas Department of Housing and Community Affairs
Filed: February 13, 2001

♦ ♦ ♦
Notice of Administrative Hearing (MHD1999000786UI,
MHD2000000203UI and MHD2000000269UI)

Manufactured Housing Division

Wednesday, February 28, 2001, 1:00 p.m.
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State Office of Administrative Hearing, Stephen F. Austin Building,
1700 N Congress, 11th Floor, Suite 1100

Austin, Texas

AGENDA

Administrative Hearing before an administrative law judge of the State
Office of Administrative Hearings in the matter of the complaint of
the Texas Department of Housing and Community Affairs vs. Frank
Anderson Hynum dba American Eagle Movers to hear alleged viola-
tions of Sections 4(f) (amended September 1999) (current version at
Section 4(d)) and 7(d) of the Act and Sections 80.54(a) and 80.125(e)
(amended 1998) (current version at Section 80.123(e)) of the Rules
regarding installation of manufactured homes without obtaining,
maintaining or possessing a valid installer’s license and improper
installation of manufactured homes. SOAH 332-01-1592. Department
MHD1999000786UI, MHD2000000203UI and MHD2000000269UI.

Contact: Jerry Schroeder, P.O. Box 12489, Austin, Texas 78711-2489,
(512) 475-3589.

TRD-200100941
Daisy A. Stiner
Executive Director
Texas Department of Housing and Community Affairs
Filed: February 14, 2001

♦ ♦ ♦
Request for Proposals to Provide Appraisal Review Services

I. PURPOSE OF THE REQUEST

The Texas Department of Housing and Community Affairs (the De-
partment or TDHCA) is requesting proposals from qualified appraisal
firms (the firm) to provide occasional review services relating to vari-
ous real estate transactions in Texas, which are subject to underwriting
by TDHCA. The Department’s Real Estate Market Analysis and Ap-
praisal Policy provides more information on the review process and
required qualifications. This policy may be accessed through the TD-
HCA website at

http://www.tdhca.state.tx.us/underwrite.html

The Department reserves the right to choose from a list of approved
firms for the review of any particular appraisal report with any combi-
nation or number of participants.

II. RESPONSE TIME FRAME AND OTHER INFORMATION

Response Due: March 5, 2001, 4:30 p.m. CST

It is the express policy of the Department that parties receiving this re-
quest refrain from initiating any direct contact or communication with
members of the Board of Directors with regard to selection of firms
relative to this Request for Proposal while the selection process is oc-
curring. Any violation of this policy will be considered a basis for
disqualification.

Also, releasing this Request for Proposals, TDHCA shall not be obli-
gated to proceed with any action on the Request for Proposals and may
decide it is in the Department’s best interest to refrain from pursuing
any selection process. TDHCA reserves the right to negotiate individ-
ual elements of any proposal.

Two copies of the proposal should be delivered to the following ad-
dress:

Texas Department of Housing and Community Affairs

Attn: Tom Gouris, Director of Credit Underwriting

507 Sabine Street, Suite 400

PO Box 13941

Austin, TX 78711-3941

(512) 475-1470

III. RESPONSE FORMAT

A. Each item in Section IV of this Request for Proposals should be
specifically addressed, or an explanation should be provided as to why
no response is given.

B. Identify the item to be addressed in the introduction to each response.

C. Please limit your response to relevant material and your proposal
to 25 pages in length; additional information may be submitted in the
form of an attachment or appendix.

IV. PROPOSAL CONTENT

A. General Information

Provide information regarding the organization and structure of the
firm including, but not limited to:

1. Number of offices located in Texas

2. Location of office(s) to serve TDHCA and brief description of sup-
port staff

3. Number of registered representatives located in Texas

4. List of housing clients currently served by or proposed to be served
by the firm

5. Areas of Texas the firm is willing to serve

B. Firm

Provide information regarding the experience of the firm including, but
not limited to:

1. Number of appraisals of multifamily and single family residen-
tial properties; attach a descriptive list of assignments performed since
1998

2. Number of appraisal reviews of multifamily and single family res-
idential properties; attach a descriptive list of assignments performed
since 1998

3. Description of familiarity with transactions involving federal and/or
state housing programs

4. Any other unique qualifications

C. Personnel

Provide information about the professionals employed by the firm in-
cluding, but not limited to:

1. Names, office location and brief resumes, including licensing and
certification, of persons to be assigned to this account

2. List of housing clients served by or proposed to be served by the
personnel assigned to this account

D. Services Provided

Provide a description of the services to be provided by the firm and the
proposed cost to be charged for each distinct service. The services to
be preformed may include, but are not limited to the following:

1. Desktop market study review only

2. Desktop appraisal review only

3. Exterior inspection of property
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4. Interior inspection of subject property

5. Inspection of comparable sales and rentals

6. Review of plans, specifications, and cost breakdown

7. Appraiser interview

8. Complete reconciliation with original appraiser

V. FINANCIAL CONDITION

Provide a copy of the firm’s most recent audited financial statement and
most recent focus report. (This should be included as an attachment
or appendix and will not be considered part of the page limitation of
proposals.)

VI. DEPARTMENTAL INFORMATION

Additional information regarding TDHCA may be obtained from Tom
Gouris at TDHCA. All requests must be in writing and faxed to (512)
475-4420. All questions and responses will be made available to all
applicants and will be subject to disclosure under the Open Records
Act.

VII. OPEN RECORDS

All proposals shall be deemed, once submitted, to be the property of
TDHCA and subject to the Open Records Act, Tex. Rev. Civ. Stat.
Ann., Art. 6252-17a.

Proprietary information: if a firm does not desire proprietary informa-
tion in the proposal to be disclosed under the Texas Open Records Act
or otherwise, it is required to identify clearly (and segregate, if pos-
sible) all proprietary information in the proposal, which identification
shall be submitted concurrently with the proposal. If such information
is requested under the Texas Open Records Act, the firm will be noti-
fied and given the opportunity to present its position to the Texas Attor-
ney General, who shall make the final determination. If the firm fails to
clearly identify proprietary information, it agrees, by the submission of
the proposal, that those sections shall be deemed non-proprietary and
made available upon public request after the contract is awarded.

VIII. COST INCURRED IN RESPONDING

All costs directly or indirectly related to the preparation of a response
to this RFP shall be the sole responsibility of and shall be borne by the
firm.

TRD-200100917
Daisy A. Stiner
Executive Director
Texas Department of Housing and Community Affairs
Filed: February 13, 2001

♦ ♦ ♦
Request for Qualifications to Provide Market Study/Analysis

I. PURPOSE OF THE REQUEST

The Texas Department of Housing and Community Affairs (the Depart-
ment or TDHCA) is requesting submission of qualifications to provide
market studies and market analysis relating to various real estate trans-
actions in Texas, which are subject to underwriting by TDHCA. The
Department’s Real Estate Market Analysis and Appraisal Policy pro-
vides more information on the market study guidelines and required
qualifications. This policy may be accessed through the TDHCA web-
site at

http://www.tdhca.state.tx.us/underwrite.html

The Department reserves the right to compile a list of approved firms,
based on submitted qualifications, for use by Applicants of various

housing programs administered through TDHCA. Firms may be added
to the list upon submission review and acceptance of qualifications.

II. RESPONSE TIME FRAME AND OTHER INFORMATION

Response Due: Open

It is the express policy of the Department that parties receiving this re-
quest refrain from initiating any direct contact or communication with
members of the Board of Directors with regard to selection of firms
relative to this Request for Qualifications while the selection process is
occurring. Any violation of this policy will be considered a basis for
disqualification.

Also, releasing this Request for Qualifications, TDHCA shall not be
obligated to proceed with any action on the Request for Qualifications
and may decide it is in the Department’s best interest to refrain from
pursuing any selection process.

Two copies of the qualifications should be delivered to the following
address:

Texas Department of Housing and Community Affairs

Attn: Tom Gouris, Director of Credit Underwriting

507 Sabine Street, Suite 400

PO Box 13941

Austin, TX 78711-3941

(512) 475-1470

III. RESPONSE FORMAT

A. Each item in Section IV of this Request for Qualifications should be
specifically addressed, or an explanation should be provided as to why
no response is given.

B. Identify the item to be addressed in the introduction to each response.

C. Please limit your response to relevant material and your qualifica-
tions to 10 pages in length; additional information may be submitted in
the form of an attachment or appendix.

IV. PROPOSAL CONTENT

A. General Information

Provide information regarding the organization and structure of the
firm including, but not limited to:

1. Number of offices located in Texas

2. Location of office(s) and brief description of support staff

3. Number of registered representatives located in Texas

4. List of housing clients currently served by or proposed to be served
by the firm

5. Areas of Texas the firm is willing to serve

B. Firm

Provide information regarding the experience of the firm including, but
not limited to:

1. Number of market studies for multifamily and single family residen-
tial properties; attach a descriptive list of assignments performed since
1998

2. Description of familiarity with transactions involving federal and/or
state housing programs

3. Any other unique qualifications

C. Personnel
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Provide information about the professionals employed by the firm in-
cluding, but not limited to:

1. Names, office location and brief resumes, including licensing and
certification

2. List of housing clients served by or proposed to be served by the
personnel assigned to this account

D. Services Provided

Provide certification that the services to be provided will conform to
the Department’s Real Estate Market Analysis and Appraisal Policy.

V. FINANCIAL CONDITION

Provide a copy of the firm’s most recent audited financial statement and
most recent focus report. (This should be included as an attachment
or appendix and will not be considered part of the page limitation of
proposals.)

VI. DEPARTMENTAL INFORMATION

Additional information regarding TDHCA may be obtained from Tom
Gouris at TDHCA. All requests must be in writing and faxed to (512)
475-4420. All questions and responses will be made available to all
applicants and will be subject to disclosure under the Open Records
Act.

VII. OPEN RECORDS

All proposals shall be deemed, once submitted, to be the property of
TDHCA and subject to the Open Records Act, Tex. Rev. Civ. Stat.
Ann., Art. 6252-17a.

Proprietary information: if a firm does not desire proprietary informa-
tion in the proposal to be disclosed under the Texas Open Records Act
or otherwise, it is required to identify clearly (and segregate, if pos-
sible) all proprietary information in the proposal, which identification
shall be submitted concurrently with the proposal. If such information
is requested under the Texas Open Records Act, the firm will be noti-
fied and given the opportunity to present its position to the Texas Attor-
ney General, who shall make the final determination. If the firm fails to
clearly identify proprietary information, it agrees, by the submission of
the proposal, that those sections shall be deemed non-proprietary and
made available upon public request after the contract is awarded.

VIII. COST INCURRED IN RESPONDING

All costs directly or indirectly related to the preparation of a response
to this RFP shall be the sole responsibility of and shall be borne by the
firm.

TRD-200100920
Daisy A. Stiner
Executive Director
Texas Department of Housing and Community Affairs
Filed: February 13, 2001

♦ ♦ ♦
Section 8 Program Five-Year Plan and 2000-2001 Annual Plan

Notice of Public Hearing on Agency Plans

Section 511 of Title V of the Quality Housing and Work Responsibil-
ity Act of 1998 (P.L. 205-276) and regulation 24 CFR 90.17 require
the Texas Department of Housing and Community Affairs (the De-
partment) to prepare a Five-Year Plan and a 2000-2001 Annual Plan
covering operations of the Section 8 Program. On Tuesday, April 3,
2001 at 1:00 P.M., the Department will hold a public hearing to receive
comments on the Department’s Five-Year Plan and 2000-2001 Annual

Plan. The hearing will take place at the Velasco Community House,
110 Skinner Street, Freeport, Texas.

The Plans and all supporting documentation are available to the public
for viewing at the Department administration office, 507 Sabine, Suite
400, attn: Section 8 Program, Austin, Texas on weekdays during the
hours of 8:00 A.M. until 4:30 P.M. and on the Department’s website at
www.tdhca.state.tx.us/sec8.htm.

Questions or requests for additional information may be directed
to Willie Faye Hurd, Manager of Section 8 Program at whurd@td-
hca.state.tx.us or by mail at P.O. Box 13941, Austin, Texas
78711-3941, (512) 475-3892. Comments must be received by 5:00
P.M. Friday, April 6, 2001.

Individuals who require auxiliary aids or services for this hearing
should contact Gina Esteves at (512) 475-3943 or Relay Texas at
1-800-735-2989 at least 2 days before the scheduled hearing.

TRD-200100942
Daisy A. Stiner
Executive Director
Texas Department of Housing and Community Affairs
Filed: February 14, 2001

♦ ♦ ♦
Houston-Galveston Area Council
Request for Proposal

The Houston-Galveston Area Council (H-GAC) solicits qualified in-
dividuals or firms to provide financial monitoring services for its Gulf
Coast Workforce system contracts. The successful bidder or bidders
will be offered an initial contract for one year, ending in February, 2002,
with two possible annual renewals through August 31, 2004. Prospec-
tive proposers may request that the proposal package be sent in hard
copy or may access the package for download at http://www.gulfcoast-
careers.org. The proposal package contains detailed information and
instructions on preparing a response. Prospective proposers may con-
tact Carol Kimmick to request a package by writing her at H-GAC,
Human Services-Workforce, P.O. Box 2777, Houston, Texas, 77227-
2777, by calling her at (713) 627-3200 or by sending e-mail to ckim-
mick@hgac.cog.tx.us. Proposals are due at the H-GAC offices, 3555
Timmons Lane, Suite 500, Houston, Texas 77027 no later than 12:00
p.m. (noon) Central Standard Time on Friday, March 2, 2001. Late
proposals will not be accepted. There will be no exceptions.

TRD-200100836
Jack Steele
Executive Director
Houston-Galveston Area Council
Filed: February 8, 2001

♦ ♦ ♦
Texas Department of Insurance
Notice of Public Hearing

The Commissioner of Insurance, at a public hearing under Docket No.
2482 on March 29, 2001, at 9:00 a.m., in Room 100 of the William
P. Hobby Jr. State Office Building, 333 Guadalupe Street in Austin,
Texas, will consider a proposal made in a staff petition. Staff’s petition
seeks adoption of a revised "Consumer Bill of Rights for Personal Au-
tomobile Insurance" and a revised "Consumer Bill of Rights for Home-
owners, Dwelling and Renters Insurance." Staff’s petition (Ref. No.
AP-0201-02-I), was filed on February 13, 2001. The Consumer Bills
of Rights set forth a summation of consumers’ most important rights
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with regard to each line of insurance, including consumers’ rights to re-
ceive information from the Department of Insurance and their insurers,
rights relating to buying insurance, rights regarding cancellation and
refusal to renew policies, rights regarding claims made under policies,
rights regarding non-discrimination, and enforcement rights. On De-
cember 7, 2000, the Office of Public Insurance Counsel (OPIC) filed a
petition, which was subsequently amended on February 2, 2001, bear-
ing file number A-1200-32 to adopt a revised "Consumer Bill of Rights
for Personal Automobile Insurance" and a petition, also subsequently
amended on February 2, 2001, bearing file number P-1200-33 to adopt
a revised "Consumer Bill of Rights for Homeowners, Dwelling and
Renters Insurance." The department supports the revisions as filed by
OPIC containing modifications as suggested by the department.

Staff proposes adoption of revisions to the "Consumer Bill of Rights for
Personal Automobile Insurance" and to the "Consumer Bill of Rights
for Homeowners, Dwelling and Renters Insurance." The proposed re-
visions: (1) implement Insurance Code Article 1.35A, Sec. 5(b)(8),
which provides that the Public Counsel for OPIC "shall submit to the
department for adoption a consumer bill of rights appropriate to each
personal line of insurance regulated by the department to be distributed
upon the issuance of a policy by insurers to each policyholder under
rules adopted by the department;" (2) update the current bills of rights
to reflect the changes brought about by legislative acts and departmen-
tal actions that affect both policyholders and insurers; (3) incorporate
these changes so that insurers will be distributing to current and future
policyholders updated information informing them of their rights; and
(4) update the bills of rights in general to provide simplified language
and to clarify various provisions.

The "Consumer Bill of Rights for Personal Automobile Insurance" is
required to be distributed with each new policy and with renewal no-
tices to current policyholders pursuant to the Texas Automobile Rules
and Rating Manual, Section I, General Rules, 16. Staff proposes edi-
torial revisions to rule 16 and further proposes revisions to the Texas
Standard Provisions for Automobile Policies, Special Instructions for
the Texas Personal Auto Policy to reflect the requirement of providing
a "Consumer Bill of Rights for Personal Automobile Insurance" in ac-
cord with rule 16 of the Texas Automobile Rules and Rating Manual.

The "Consumer Bill of Rights for Homeowners and Renters Insurance"
is required to be distributed with each new policy and with renewal
notices to current policyholders pursuant to the Texas Personal Lines
Manual, Homeowners Section V. General Requirements, F. Staff pro-
poses updated and editorial revisions to item F and further proposes re-
visions to the Texas Personal Lines Manual, Dwelling Section V. Gen-
eral Requirements, by adding new item I, to require insurers writing
dwelling policies to distribute the revised "Consumer Bill of Rights for
Homeowners, Dwelling and Renters Insurance" with each new policy
and with renewal notices to current policyholders pursuant to this new
provision in the Dwelling Section.

Copies of staff’s petition, including exhibits with the full text of the
proposed revisions to the "Consumer Bill of Rights for Personal Au-
tomobile Insurance;" the "Consumer Bill of Rights for Homeowners,
Dwelling and Renters Insurance;" the Texas Automobile Rules and
Rating Manual, Section I, General Rules, 16; the Texas Standard Pro-
visions for Automobile Policies, Special Instructions for the Texas Per-
sonal Auto Policy, new number 12; the Texas Personal Lines Manual,
Homeowners Section V. General Requirements, F; the Texas Personal
Lines Manual, Dwelling Section V. General Requirements, new item
I; and the Spanish translations of the proposed Bills of Rights, as well
as copies of the amended petitions filed by OPIC, are all available for
review in the office of the Chief Clerk of the Texas Department of In-
surance, 333 Guadalupe Street, Austin, Texas. For further information

or to request copies of any of the petitions, please contact Sylvia Gutier-
rez at (512) 463-6327; refer to Ref. No. AP-0201-02-I for the staff’s
petition and to Ref. No. A-1200-32 for the OPIC Personal Automobile
amended petition and to Ref. No. P-1200-33 for the OPIC Homeown-
ers, Dwelling and Renters amended petition.

To be considered, written comments on the proposed changes must be
submitted no later than 5 p.m. on March 26, 2001, to Lynda H. Ne-
senholtz, General Counsel and Chief Clerk, Mail Code 113-2A, Texas
Department of Insurance, P.O. Box 149104, Austin, Texas 78714-9104.
An additional copy of the comments must be submitted simultaneously
to Marilyn Hamilton, Associate Commissioner, Property and Casualty
Division, Mail Code 104-PC, Texas Department of Insurance, P.O. Box
149104, Austin, Texas 78714-9104.

This notification is made pursuant to the Insurance Code Article 5.96,
which exempts it from the requirements of the Government Code Chap-
ter 2001 (Administrative Procedure Act).

TRD-200100922
Judy Woolley
Deputy Chief Clerk
Texas Department of Insurance
Filed: February 13, 2001

♦ ♦ ♦
Third Party Administrator Application

The following third party administrator (TPA) application has been
filed with the Texas Department of Insurance and is under consider-
ation.

Application for incorporation in Texas of Medtech Data Services,
LLC, a domestic third party administrator. The home office is Abilene,
Texas.

Any objections must be filed within 20 days after this notice was filed
with the Secretary of State, addressed to the attention of Charles M.
Waits, MC 107-5A, 333 Guadalupe, Austin, Texas 78714-9104.

TRD-200100921
Judy Woolley
Deputy Chief Clerk
Texas Department of Insurance
Filed: February 13, 2001

♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Invitation to Comment on the Notice of Availability of the
Draft January 2001 Update to the Water Quality Management
Plan for the State of Texas

The Texas Natural Resource Conservation Commission (TNRCC or
commission) announces the availability of the draft January 2001 Up-
date to the Water Quality Management Plan for the State of Texas.

The Water Quality Management Plan (WQMP) is developed and pro-
mulgated pursuant to the requirements of the Federal Clean Water Act
(CWA), §208. The draft January 2001 WQMP Update includes pro-
jected effluent limits of indicated domestic dischargers useful for wa-
ter quality management planning in future permit actions. Once the
commission certifies a WQMP update, the update is submitted to the
United States Environmental Protection Agency (EPA) for approval.
For some Texas Pollutant Discharge Elimination System (TPDES) per-
mits, EPA’s approval of a corresponding WQMP update is a necessary
precondition to TPDES permit issuance by the commission.
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A copy of the draft January 2001 Update may be found on the commis-
sion’s web page, the web address ishttp://www.tnrcc.state.tx.us/wa-
ter/quality/wqmp. A copy of the draft may also be viewed at the
TNRCC Library located at the Texas Natural Resource Conservation
Commission, Building A, 12100 Park 35 Circle, North Interstate 35,
Austin, Texas.

Comments on the draft January 2001 Update to the Water Quality Man-
agement Plan shall be submitted to Ms. Suzanne Vargas, Texas Natural
Resource Conservation Commission, Water Permits & Resource Man-
agement Division, MC-150, P.O. Box 13087, Austin, Texas 78711-
3087. Comments may also be faxed to (512) 239-4420, but must be
followed up with the submission and receipt of the written comments
within three working days of when they were faxed. Comments must
be submitted no later than 5:00 p.m. on March 26, 2001. For further
information or questions, please contact Ms. Vargas at (512) 239-4619
or by email at svargas@tnrcc.state.tx.us.

TRD-200100905
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: February 13, 2001

♦ ♦ ♦
Notice of Opportunity to Comment on Default Orders of
Administrative Enforcement Actions

The Texas Natural Resource Conservation Commission (TNRCC or
commission) staff is providing an opportunity for written public com-
ment on the listed Default Orders (DOs). The TNRCC staff proposes
a DO when the staff has sent an Executive Director’s Preliminary Re-
port and Petition (EDPRP) to an entity outlining the alleged violations;
the proposed penalty; and the proposed technical requirements neces-
sary to bring the entity back into compliance, and the entity fails to
request a hearing on the matter within 20 days of its receipt of the
EDPR. Similar to the procedure followed with respect to Agreed Or-
ders entered into by the executive director of the TNRCC pursuant to
Texas Water Code (TWC), §7.075, this notice of the proposed order and
the opportunity to comment is published in theTexas Registerno later
than the 30th day before the date on which the public comment period
closes, which in this case isMarch 23, 2001. The TNRCC will con-
sider any written comments received and the TNRCC may withdraw or
withhold approval of a DO if a comment discloses facts or considera-
tions that indicate that a proposed DO is inappropriate, improper, inad-
equate, or inconsistent with the requirements of the statutes and rules
within the TNRCC’s jurisdiction, or the TNRCC’s orders and permits
issued pursuant to the TNRCC’s regulatory authority. Additional no-
tice of changes to a proposed DO is not required to be published if those
changes are made in response to written comments.

A copy of each of the proposed DOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Cir-
cle, Building A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and
at the applicable Regional Office listed as follows. Comments about
the DO should be sent to the attorney designated for the DO at the
TNRCC’s Central Office at P.O. Box 13087, MC 175, Austin, Texas
78711-3087 and must bereceived by 5:00 p.m. on March 23, 2001.
Comments may also be sent by facsimile machine to the attorney at
(512) 239-3434. The TNRCC attorneys are available to discuss the
DOs and/or the comment procedure at the listed phone numbers; how-
ever, comments on the DOs should be submitted to the TNRCC inwrit-
ing.

(1) COMPANY: Carl Birdsong Inc. dba Birdsong Freeway America;
DOCKET NUMBER: 2000-0339-PST-E; TNRCC ID NUMBER:

0049072; LOCATION: 860 South Interstate Highway 10, Beaumont,
Jefferson County, Texas; TYPE OF FACILITY: retail propane and
auto repair business; RULES VIOLATED: 30 TAC §115.246, TNRCC
Agreed Order No. 1998-1142-PST-E, and Ordering Provision IV.2.b.,
and Texas Health and Safety Code (THSC), §382.085(b), by failing
to maintain a record of daily and monthly inspections for the Stage
I and II vapor recovery system; 30 Tex. Admin. Code (TAC)
§115.245(2) and THSC, §382.085(b), by failing to conduct pressure
decay testing for Stage II vapor recovery equipment annually; 30
TAC §115.242(3)(D) and THSC, §382.085(b) by failing to repair
nozzle boot face plates on Nos. 1, 3, 4, and 5 pumps on the Stage
II vapor recovery system; PENALTY: $6,250; STAFF ATTORNEY:
Laurencia N. Fasoyiro, Litigation Division, MC R-12, (713) 422-8914;
REGIONAL OFFICE: Houston Regional Office, 5425 Polk Ave., Ste.
H, Houston, Texas 77023-1486, (713) 767-3500.

(2) COMPANY: Don Benedict; DOCKET NUMBER: 1999-0617-
AIR-E; TNRCC ID NUMBER: 13745; LOCATION: 9220 State
Highway 56 East, Sherman, Grayson County, Texas; TYPE OF
FACILITY: private residence; RULES VIOLATED: 30 TAC §111.201
and §330.4(a) and THSC, §382.085(b) by burning construction waste,
residential waste, and commercial waste without obtaining autho-
rization; PENALTY: $3,125; STAFF ATTORNEY: Darren Ream,
Litigation Division, MC R-4, (817) 588-5878; REGIONAL OFFICE:
Arlington Regional Office, 1101 East Arkansas Lane, Arlington,
Texas 76010-6499, (817) 469-6750.

(3) COMPANY: Nam Phoung Chu dba L & P Louis Grocery;
DOCKET NUMBER: 1999-0512- PST-E; TNRCC ID NUMBER:
0032805; LOCATION: 2620 NW 22nd Street, Fort Worth, Tarrant
County, Texas; TYPE OF FACILITY: underground storage tanks;
RULES VIOLATED: 30 TAC §115.241 and §70.104(a) by dispensing
fuel without using a Stage II vapor recovery system; PENALTY:
$2,250; STAFF ATTORNEY: Darren Ream, Litigation Division, MC
R-4, (817) 588- 5878; REGIONAL OFFICE: Arlington Regional
Office, 1101 East Arkansas Lane, Arlington, Texas 76010-6499, (817)
469-6750.

TRD-200100904
Paul C. Sarahan
Director, Litigation Division
Texas Natural Resource Conservation Commission
Filed: February 13, 2001

♦ ♦ ♦
Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions

The Texas Natural Resource Conservation Commission (TNRCC or
commission) staff is providing an opportunity for written public com-
ment on the listed Agreed Orders (AOs) pursuant to Texas Water Code
(TWC), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the opportunity to comment must be pub-
lished in theTexas Registerno later than the 30th day before the date on
which the public comment period closes, which in this case isMarch
23, 2001. Section 7.075 also requires that the commission promptly
consider any written comments received and that the commission may
withdraw or withhold approval of an AO if a comment discloses facts or
considerations that the consent is inappropriate, improper, inadequate,
or inconsistent with the requirements of the statutes and rules within
the TNRCC’s orders and permits issued pursuant to the TNRCC’s reg-
ulatory authority. Additional notice of changes to a proposed AO is
not required to be published if those changes are made in response to
written comments.
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A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the
applicable Regional Office listed as follows. Comments about the AOs
should be sent to the attorney designated for the AO at the TNRCC’s
Central Office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087
and must bereceived by 5:00 p.m. on March 23, 2001. Comments
may also be sent by facsimile machine to the attorney at (512) 239-
3434. The TNRCC attorneys are available to discuss the AOs and/or
the comment procedure at the listed phone numbers; however, §7.075
provides that comments on the AOs should be submitted to the TNRCC
in writing .

(1) COMPANY: Be Van Pham dba Aldine Mail Route Mobile
Home Park; DOCKET NUMBER: 2000-0366-PWS-E; TNRCC ID
NUMBER: 1013048; LOCATION: 814 Aldine Mail Route, Harris
County, Texas; TYPE OF FACILITY: public water system; RULES
VIOLATED: 30 Tex. Admin. Code (TAC) §290.120(c) is alleged
to have failed to collect and submit samples for lead and copper
analysis for the two semi-annual monitoring periods in calendar year
1999; PENALTY: $625; STAFF ATTORNEY: Becky Petty, Litigation
Division, MC 175, (512) 239-1738; REGIONAL OFFICE: Houston
Regional Office, 5425 Polk Ave., Ste. H, Houston, Texas 77023-1486,
(713) 767-3500.

(2) COMPANY: City of Kilgore; DOCKET NUMBER:
1999-0709-MWD-E; TNRCC ID NUMBER: 10201-001; LO-
CATION: approximately 1/4 mile east and 1/2 mile north of the
intersection of United States Highway 259 and Farm-to-Market Road
2204, Kilgore, Gregg County, Texas; TYPE OF FACILITY: public
wastewater treatment facility; RULES VIOLATED: TWC, §26.121,
by failing to comply with the Flow and CBOD5 effluent limits of
Water Quality Permit No. 10201-001, and the CBOD5 and NH3-N
effluent limits of Water Quality Permit No. TX0026557; PENALTY:
$7,500; STAFF ATTORNEY: Victor Simonds, Litigation Division,
MC 175, (512) 239-6201; REGIONAL OFFICE: Tyler Regional
Office, 2916 Teague Drive, Tyler, Texas 75701-3756, (903) 535-5100.

(3) COMPANY: Friede Goldman Offshore Texas L. P.; DOCKET
NUMBER: 1999-0980- MLM-E; TNRCC ID NUMBER: 12776;
LOCATION: 2500 Martin Luther King Boulevard, Port Arthur,
Jefferson County, Texas; TYPE OF FACILITY: floating dry dock;
RULES VIOLATED: TWC, §26.121 by discharging effluent from
outfall No. 001 that was in excess of the criteria authorized by permit;
§26.121 by discharging effluent from outfall No. 002 that was in
excess of the criteria authorized by permit; §26.121 by discharging
effluent from outfall No. 003 that was in excess of the criteria
authorized by permit; §26.121 by discharging effluent from outfall No.
004 that was in excess of the criteria authorized by permit; §26.121
by discharging effluent from outfall No. 005 that was in excess of
the criteria authorized by permit; §26.121 by discharging effluent
from outfall No. 006 that was in excess of the criteria authorized by
permit; and §26.121 by discharging effluent from outfall No. 007
that was in excess of the criteria authorized by permit, and 30 TAC
§305.125(1) by failing to ensure that the facility was operated in
accordance with requirements set by permit, §305.125(1)by failing to
route domestic sewage to an authorized and adequately designed septic
tank/drainfield system, and §305.125(9)(A) by failing to report to the
executive director noncompliance of the permit; PENALTY: $20,000;
STAFF ATTORNEY: Rich O’Connell, Litigation Division, MC 175,
(512) 239-5528; REGIONAL OFFICE: Beaumont Regional Office,
3870 Eastex Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.

(4) COMPANY: Greig Automotive Enterprises, Inc.; DOCKET NUM-
BER: 2000-0690-AIR-E; TNRCC ID NUMBER: TA-2604-N; LOCA-
TION: 9502 Highway 80 West, Fort Worth, Tarrant County, Texas;

TYPE OF FACILITY: used car lot; RULES VIOLATED: Texas Health
and Safety Code (THSC), §382.085(b) by failing to maintain records
to demonstrate inspection and repair of the emission control systems
or devices of all incoming vehicles; PENALTY: $1,250; STAFF AT-
TORNEY: Elisa Roberts, Litigation Division, MC R4, (817) 588-5877;
REGIONAL OFFICE: Arlington Regional Office, 1101 East Arkansas
Lane, Arlington, Texas 76010-6499, (817) 469-6750.

(5) COMPANY: Javaid Malik dba Quick Stop; DOCKET NUMBER:
1999-0869-PST-E; TNRCC ID NUMBER: 48526; LOCATION: 1530
Clinton Drive, Galena Park, Harris County, Texas; TYPE OF FACIL-
ITY: underground storage tanks (USTs); RULES VIOLATED: 30 TAC
§115.241 and THSC, §382.085(b), by failing to install a Stage II vapor
recovery system which is certified to reduce the emissions of volatile
organic compounds; 30 TAC §334.10(b)(1)(B), by failing to maintain
legible copies of all required records pertaining to the UST systems in
a secure location on the premises available for inspection upon request;
§334.48(c), by failing to conduct effective manual or automatic inven-
tory control procedures; §334.49(a), and TWC, §26.3475, by failing
to install corrosion protection for UST systems; 30 TAC §334.50(b),
and TWC, §26.3475, by failing to monitor the USTs for releases at
a frequency of at least once a month and by failing to conduct a pip-
ing tightness test at least once every three years for suction or gravity
flow piping; 30 TAC §334.51(b)(2), and TWC, §26.3475, by failing to
equip the UST systems with spill and overfill prevention equipment;
PENALTY: $32,500; STAFF ATTORNEY: Kelly W. Mego, Litigation
Division, MC R12, (713) 422-8916; REGIONAL OFFICE: Houston
Regional Office, 5425 Polk Ave., Ste. H, Houston, Texas 77023-1486;
(713) 767- 3500.

(6) COMPANY: Phillips Petroleum Company, Sweeny Refinery and
Petrochemical Complex; DOCKET NUMBER: 1994-0137-SWR-E;
TNRCC ID NUMBER: 30048; LOCATION: at the junction of State
Highway 35 and Farm-to-Market Road 524 in Brazoria County, Texas
and a 48 acre land treatment unit located three miles southwest of the
refinery in Matagorda County, Texas (collectively know as the "Com-
plex"); TYPE OF FACILITY: petrochemical refinery complex; RULES
VIOLATED: Order terminating an Agreed Order effective April 1994
in the matter of Phillips-Sweeny under the authority of the Solid Waste
Disposal Act, Chapter 361 and TWC, Chapter 26, and the rules of the
TNRCC; PENALTY: $0; STAFF ATTORNEY: David Speaker, Litiga-
tion Division, MC 175, (512) 239-2548; REGIONAL OFFICE: Hous-
ton Regional Office, 5425 Polk Ave., Ste. H, Houston, Texas 77023-
1486, (713) 767-3500.

TRD-200100903
Paul C. Sarahan
Director, Litigation Division
Texas Natural Resource Conservation Commission
Filed: February 13, 2001

♦ ♦ ♦
Notice of Water District Applications

The Texas Natural Resource Conservation Commission (TNRCC) will
conduct a hearing on a petition for dissolution of Northeast Medina
County Municipal Utility District No. 1 (District) signed by Frost Na-
tional Bank, Trustee for the City Public Service of San Antonio, Texas,
Employees’ Pension Trust (Petitioner) joined by Land Systems Com-
pany and Martex Corporation (Buyers). The TNRCC will conduct this
hearing under the authority of Chapters 49 and 54 of the Texas Water
Code, 30 Texas Administrative Code Chapter 293 and the procedural
rules of the TNRCC. The TNRCC will conduct the hearing at: 9:30
a.m., Wednesday, March 21, 2001, Building E, Room 201S, 12100 Park

26 TexReg 1788 February 23, 2001 Texas Register



35 Circle, Austin, Texas. On February 18, 2000, the Texas Natural Re-
sources Conservation Commission (Commission) declared the appli-
cation administratively complete. The application requests the District
be dissolved. On April 27, 1989, the Commission created the District
which operates under Texas Water Code Chapters 49 and 54 as a munic-
ipal utility district. The petition states the District: (1) has performed
none of the functions for which it was created forfive consecutive years
preceding the date of the petition, (2) is financially dormant, and (3) has
no outstanding bonded indebtedness, or assets and liabilities. Certified
copies of the Annual Financial Dormancy and Filing Affidavits for the
years 1995 through 1999 are on file. An affidavit of the State Comp-
troller of Public Accounts has been included in the petition, certifying
that the District has no bonded indebtedness. If the request for disso-
lution is approved, the District’s assets, if any, will escheat to the State
of Texas and will be administered by the State Comptroller of Public
Accounts and disposed of in the manner provided by Chapter 74, Prop-
erty Code.

The Texas Natural Resource Conservation Commission (TNRCC) will
conduct a hearing on a petition for dissolution of Northeast Medina
County Municipal Utility District No. 2 (District) signed by Frost Na-
tional Bank, Trustee for the City Public Service of San Antonio, Texas,
Employees’ Pension Trust (Petitioner) joined by Land Systems Com-
pany and Martex Corporation (Buyers). The TNRCC will conduct this
hearing under the authority of Chapters 49 and 54 of the Texas Water
Code, 30 Texas Administrative Code Chapter 293 and the procedural
rules of the TNRCC. The TNRCC will conduct the hearing at: 9:30
a.m., Wednesday, March 21, 2001, Building E, Room 201S, 12100 Park
35 Circle, Austin, Texas. On February 18, 2000, the Texas Natural Re-
sources Conservation Commission (Commission) declared the appli-
cation administratively complete. The application requests the District
be dissolved. On April 27, 1989, the Commission created the District
which operates under Texas Water Code Chapters 49 and 54 as a munic-
ipal utility district. The petition states the District: (1) has performed
none of the functions for which it was created forfive consecutive years
preceding the date of the petition, (2) is financially dormant, and (3) has
no outstanding bonded indebtedness, or assets and liabilities. Certified
copies of the Annual Financial Dormancy and Filing Affidavits for the
years 1995 through 1999 are on file. An affidavit of the State Comp-
troller of Public Accounts has been included in the petition, certifying
that the District has no bonded indebtedness. If the request for disso-
lution is approved, the District’s assets, if any, will escheat to the State
of Texas and will be administered by the State Comptroller of Public
Accounts and disposed of in the manner provided by Chapter 74, Prop-
erty Code.

The Texas Natural Resource Conservation Commission (TNRCC) will
conduct a hearing on a petition for dissolution of Northeast Medina
County Municipal Utility District No. 3 (District) signed by Frost Na-
tional Bank, Trustee for the City Public Service of San Antonio, Texas,
Employees’ Pension Trust (Petitioner) joined by Land Systems Com-
pany and Martex Corporation (Buyers). The TNRCC will conduct this
hearing under the authority of Chapters 49 and 54 of the Texas Water
Code, 30 Texas Administrative Code Chapter 293 and the procedural
rules of the TNRCC. The TNRCC will conduct the hearing at: 9:30
a.m., Wednesday, March 21, 2001, Building E, Room 201S, 12100 Park
35 Circle, Austin, Texas. On February 18, 2000, the Texas Natural Re-
sources Conservation Commission (Commission) declared the appli-
cation administratively complete. The application requests the District
be dissolved. On April 27, 1989, the Commission created the District
which operates under Texas Water Code Chapters 49 and 54 as a munic-
ipal utility district. The petition states the District: (1) has performed
none of the functions for which it was created forfive consecutive years
preceding the date of the petition, (2) is financially dormant, and (3) has
no outstanding bonded indebtedness, or assets and liabilities. Certified

copies of the Annual Financial Dormancy and Filing Affidavits for the
years 1995 through 1999 are on file. An affidavit of the State Comp-
troller of Public Accounts has been included in the petition, certifying
that the District has no bonded indebtedness. If the request for disso-
lution is approved, the District’s assets, if any, will escheat to the State
of Texas and will be administered by the State Comptroller of Public
Accounts and disposed of in the manner provided by Chapter 74, Prop-
erty Code.

The TNRCC may grant a contested case hearing on this petition if a
written hearing request is filed within 30 days after the newspaper pub-
lication of this notice. The TNRCC may approve the petition unless
a written request for a contested case hearing is filed within 30 days
after the newspaper publication of this notice. To request a contested
case hearing, you must submit the following: (1) your name (or for a
group or association, an official representative), mailing address, day-
time phone number, and fax number, if any; (2) the name of the peti-
tioner and the TNRCC Docket Number; (3) the statement "I/we request
a contested case hearing"; and (4) a brief description of how you would
be affected by the request in a way uncommon to the general public.
You may also submit your proposed adjustments to the petition which
would satisfy your concerns. Requests for a contested case hearing
must be submitted in writing to the Office of the Chief Clerk at the
address provided in the information section below. If a contested case
hearing is held, it will be a legal proceeding similar to a civil trial in
state district court.

Written hearing requests should be submitted to the Office of the Chief
Clerk, MC 105, TNRCC, P.O. Box 13087, Austin, TX 78711-3087.
For information concerning the hearing process, contact the Public In-
terest Counsel, MC 103, the same address. For additional information,
individual members of the general public may contact the Office of
Public Assistance, at 1-800-687-4040. General information regarding
the TNRCC can be found at our web site at www.tnrcc.state.tx.us. Per-
sons with disabilities who plan to attend this hearing and who need
special accommodations at the hearing should call the Office of Public
Assistance at 1-800-687-4040 or 1- 800-RELAY-TX (TDD), at least
one week prior to the hearing.

TRD-200100931
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: February 14, 2001

♦ ♦ ♦
Notice of Water Rights Applications

JIMMY A. MUMME, P.O. Box 238, Hondo, Texas 78861, applicant,
seeks a permit pursuant to Texas Water Code (TWC) §11.121, and
Texas Natural Resource Conservation Commission Rules 30 TAC
§§295.1, et seq. The applicant seeks to divert and use not to exceed
70 acre-feet of water per annum from Hondo Creek, tributary of
the Frio River, tributary of the Nueces River, Nueces River Basin
at a point located on the right bank of Hondo Creek approximately
3 miles north of Hondo and 14 miles west of Castroville, Medina
County. Said point bearing S 16� W, 4,700 feet from the northeast
corner of the Galan Hodges Original Survey No. 422, Abstract No.
523, also being 29.393 N Latitude and 99.157� W Longitude, with a
maximum rate of 1.1 cfs (500 gpm). Water diverted will be carried
through the applicant’s gravel plant for sand and gravel washing
operations. Water will be discharged for reuse into to a 2 acre-foot
capacity off-channel reservoir, adjacent to the creek, with a surface
area of 0.2 acres located approximately 3 miles north of Hondo and 14
miles west of Castroville, Medina County, bearing S 16� W, 4,000 feet
from the northeast corner of the aforementioned survey, also being
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29.395� N Latitude and 99.157� W Longitude. Applicant indicates
that the requested diversion will be primarily water taken from natural
depressions in Hondo Creek, with a surface area of approximately
2 acres, where water has settled and, this segment of Hondo Creek
only flows during high rain/flood events of approximately 10-15
inches with flow lasting approximately 3 days. Water diverted but not
consumed will be returned to Hondo Creek by natural seepage through
the aforementioned reservoir. The estimated annual amount of return
flow will be 63 acre-feet.

LSR DEVELOPMENT, INC., 5580 Peterson Lane, Suite 160, Dal-
las, Texas 75240, applicant, seeks a Water Use Permit pursuant to
§§11.121, 11.143, and 11.042, Texas Water Code, and Texas Natu-
ral Resource Conservation Commission Rules 30 TAC §295.1, et seq.
To authorize the maintenance and use of an existing on-channel dam
and reservoir (currently exempt as maintained for domestic and live-
stock purposes), referred to as Lake No. 1 (downstream lake), for both
recreation and irrigation purposes and authorization to constructed and
maintain an on-channel reservoir, referred to as Lake No. 2 (upstream
lake), for recreation purposes. Both the existing and proposed reser-
voirs are/will be located approximately 16 miles southeast of Denton
on an unnamed tributary of Stewart Creek, tributary of the Elm Fork
Trinity River, tributary of the Trinity River, Trinity River Basin in Den-
ton County. Midpoint of the dam for Lake No. 1 is located N 54� 9’
W, 2,970 feet from the southeast corner of the David Lawhorn Original
Survey, Abstract No. 727, Latitude 33.1206� N, Longitude 96.8828�

W. Lake No. 1 has a surface area of 3.5 acres and impounds 22 acre-feet
of water. Midpoint on the centerline of the streambed for Lake No. 2
is to be located N 30.0794� W, 4,360 feet from the southeast corner of
the aforementioned survey, also being Latitude 33.1247� N, Longitude
96.8333� W. Lake No. 2, has a proposed surface area of 0.73 acres and
will impound 3.7 acre-feet of water. Applicant also seeks authorization
to use the bed and banks of the aforementioned unnamed tributary of
Stewart Creek to conveygroundwater stored in Lake No. 2 (upstream
lake) to Lake No. 1 (downstream lake) for both subsequent irrigation
and re-circulation purposes. The applicant, if authorized to do so, will
divert irrigation water at an amount not to exceed 161 acre-feet of wa-
ter per annum from Lake No. 1 at a point on the perimeter located N
54� 9’ W, 2,970 feet from the southeast corner of the aforementioned
survey, also being Latitude 33.1206� N, Longitude 96.8828� W, at a
maximum diversion rate of 3.1cfs (1,400 gpm) for irrigation of 69 acres
of land out of a 161.446 acre-tract located in the aforementioned sur-
vey. The applicant has not requested an appropriation of water from
the unnamed tributary of Stewart Creek. The applicant has indicated
that groundwater is available and will be provided for the initial fill of
the proposed reservoir (Lake No. 2), to maintain both lakes full at all
times, for irrigation use, and to supplement any evaporative or carriage
losses. If granted, the permit will contain special conditions requiring
that ground water be utilized to maintain the aforesaid reservoirs full
at all times - allowing all in-flows from the unnamed tributary of Stew-
art Creek to pass through, to replenish water employed for irrigation
purposes, and also to make-up any water lost due to evaporation or car-
riage losses. Applicant will discharge the groundwater from Lake No.
2 at a point located N 54� 9’ W, 2970 feet from the southeast corner
of the aforementioned survey, also being Latitude 33.1208� N, Longi-
tude 96.8828� W. Applicant has indicated that the discharge volume
and rate will always exceed the diversion volume and rate from the di-
version point located at Lake No. 1.

Written public comments and requests for a public meeting should be
submitted to the Office of Chief Clerk, at the address provided in the
information section below, within 30 days of the date of newspaper
publication of the notice. A public meeting is intended for the tak-
ing of public comment, and is not a contested case hearing. A public

meeting will be held if the Executive Director determines that there is
a significant degree of public interest in the application.

The TNRCC may grant a contested case hearing on this application if
a written hearing request is filed within 30 days from the date of news-
paper publication of this notice. The Executive Director may approve
the application unless a written request for a contested case hearing
is filed within 30 days after newspaper publication of this notice. To
request a contested case hearing, you must submit the following: (1)
your name (or for a group or association, an official representative),
mailing address, daytime phone number, and fax number, if any; (2)
applicant’s name and permit number; (3) the statement "[I/we] request
a contested case hearing;" (4) a brief and specific description of how
you would be affected by the application in a way not common to the
general public; and (5) the location and distance of your property rela-
tive to the proposed activity. You may also submit proposed conditions
to the requested permit which would satisfy your concerns. Requests
for a contested case hearing must be submitted in writing to the Office
of the Chief Clerk at the address provided in the information section be-
low. If a hearing request is filed, the Executive Director will not issue
the permit and will forward the application and hearing request to the
TNRCC Commissioners for their consideration at a scheduled Com-
mission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC 105,
TNRCC, P.O. Box 13087, Austin, Texas 78711-3087. For informa-
tion concerning the hearing process, please contact the Public Interest
Counsel, MC 103, the same address. For additional information, indi-
vidual members of the general public may contact the Office of Pub-
lic Assistance at 1-800-687-4040. General information regarding the
TNRCC can be found at our web site at www.tnrcc.state.tx.us.

TRD-200100832
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: February 7, 2001

♦ ♦ ♦
Notice of Water Rights Applications

WILLIAMS TERMINALS HOLDINGS, LLC, 12901 American Pe-
troleum Road, Galena Park, Texas 77547, applicant, seeks a Water Use
Permit pursuant to §11.121, Texas Water Code, and Texas Natural Re-
source Conservation Commission Rules 30 TAC §§ 295.1, et seq. The
applicant seeks authorization to divert not to exceed 1540 acre-feet of
water per annum from the Houston Ship Channel at a point (Barge Dock
2) located Latitude 29.74� N, Longitude 95.20� W; also being S 75.36�

W, 7,680 feet northwest from the southeast corner of the Harris & Wil-
son Survey, Abstract No. 31; and at point (Ship Dock 2) located Lat-
itude 29.74� N, Longitude 95.12� W; also being S 77.71� W, 12,960
feet northwest from the southeast corner of the aforementioned survey;
approximately 10 miles in an easterly direction from Houston, Texas.
The water will be diverted at a maximum combined rate of 3.8 cfs (1700
gpm) and will be used for non-consumptive industrial purposes which
consist of hydrostatic testing equipment of product storage tanks and
pipelines, tank cleaning, and testing of fire protection equipment. Wa-
ter diverted will be returned to the Houston Ship Channel from a per-
mitted on-site wastewater treatment plant. The return point is at a point
on the Houston Ship Channel that is S 43.25�E, 11, 600 feet north of the
southeast corner of the Harris & Wilson Survey, Abstract No. 31; also
being Latitude 29.74� N, Longitude 95.20� W. Accounting for evapo-
rative and transmission losses, the estimated annual amount of return
flow to this point is 1460 acre-feet of water.
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CURTIS W. HOLCOMBE, ET. AL., P.O. Box 906, Floresville, TX,
78114, applicant, seeks a permit pursuant to Texas Water Code (TWC)
§11.121, and Texas Natural Resource Conservation Commission Rules
30 TAC §§ 295.1, et seq. The applicant seeks to divert and use not to
exceed 200 acre-feet of water per annum from the San Antonio River,
San Antonio River Basin for irrigation of 100 acres out three tracts of
land totaling 159.06 acres of land located in the Heirs of Simon & Juan
de Arocha Original Grant, Abstract No. 1, Wilson County, approx-
imately 3 miles northwest of Floresville, Texas, evidenced by a Gift
Deed recorded in Volume 896, Page 67, in the Official Records of Wil-
son County. The water will be diverted from the east bank of the San
Antonio River at a maximum rate of 2.674 cfs (1200 gpm) at a point
S43�E, 29,500 feet from the northwest corner of the aforesaid survey,
also being Latitude 29.163�N and Longitude 98.194�W. Ownership of
the land to be irrigated is held undivided among Curtis W. Holcombe,
Phyllis Holcombe Sweeny, Philip L. Holcombe, and Russell L. Hol-
combe.

Written public comments and requests for a public meeting should be
submitted to the Office of Chief Clerk, at the address provided in the
information section below, within 30 days of the date of newspaper
publication of the notice. A public meeting is intended for the tak-
ing of public comment, and is not a contested case hearing. A public
meeting will be held if the Executive Director determines that there is
a significant degree of public interest in the application.

The TNRCC may grant a contested case hearing on this application if
a written hearing request is filed within 30 days from the date of news-
paper publication of this notice. The Executive Director may approve
the application unless a written request for a contested case hearing
is filed within 30 days after newspaper publication of this notice. To
request a contested case hearing, you must submit the following: (1)
your name (or for a group or association, an official representative),
mailing address, daytime phone number, and fax number, if any; (2)
applicant’s name and permit number; (3) the statement "[I/we] request
a contested case hearing;" (4) a brief and specific description of how
you would be affected by the application in a way not common to the
general public; and (5) the location and distance of your property rela-
tive to the proposed activity. You may also submit proposed conditions
to the requested permit which would satisfy your concerns. Requests
for a contested case hearing must be submitted in writing to the Office
of the Chief Clerk at the address provided in the information section be-
low. If a hearing request is filed, the Executive Director will not issue
the permit and will forward the application and hearing request to the
TNRCC Commissioners for their consideration at a scheduled Com-
mission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC
105, TNRCC, P.O. Box 13087, Austin, TX 78711-3087. For informa-
tion concerning the hearing process, please contact the Public Interest
Counsel, MC 103, the same address. For additional information, indi-
vidual members of the general public may contact the Office of Pub-
lic Assistance at 1-800-687-4040. General information regarding the
TNRCC can be found at our web site at www.tnrcc.state.tx.us.

SAND SUPPLY/A DIVISION OF CAMPBELL CONCRETE AND
MATERIALS, L. P., has applied to the Texas Natural Resource Con-
servation Commission (TNRCC) for a temporary water use permit to
divert and use 250 acre-feet per annum during a period of three years
for a total of 750 acre-feet from the Colorado River, Colorado River
Basin for mining (sand and gravel washing) purposes. Water will be
diverted from a point on the north bank of the Colorado River, Col-
orado County located approximately 11 river miles upstream of the in-
tersection of State Highway 71 and the Colorado River, approximately
9.2 miles northwest of Columbus, Texas, and 8.8 miles northeast of

Weimar, Texas. Water will be diverted at a maximum rate of 2.23 cubic
feet per second (cfs) / 1000 gallons per minute (gpm) to two off-chan-
nel impoundments, and subsequently diverted to the applicant’s plant
for sand and gravel washing. Should the permit be granted, applicant
will not be authorized to divert water from the Colorado River when the
flow is at or less than the following amounts: January-300 cfs, Febru-
ary-340 cfs, March cfs-500 cfs, April-500 cfs, May-820 cfs, June-660
cfs, July-300 cfs, August-200 cfs, September-320 cfs, October-380 cfs,
November-290 cfs, December-270 cfs. There arefive downstream ap-
propriators that may be affected by the granting of the requested permit.
These water right holders will receive copies of this notice. The tempo-
rary permit, if issued, will be junior in priority to all senior and superior
water rights in the Colorado River Basin.

Written public comments and requests for a public meeting should be
submitted to the Office of Chief Clerk, at the address provided in the
information section below, by March 5, 2001. A public meeting is in-
tended for the taking of public comment, and is not a contested case
hearing. A public meeting will be held if the Executive Director deter-
mines that there is a significant degree of public interest in the applica-
tion.

The TNRCC may grant a contested case hearing on this application if a
written hearing request is filed by March 5, 2001. The Executive Direc-
tor may approve the application unless a written request for a contested
case hearing is filed. To request a contested case hearing, you must sub-
mit the following: (1) your name (or for a group or association, an of-
ficial representative), mailing address, daytime phone number, and fax
number, if any; (2) applicant’s name and permit number; (3) the state-
ment "[I/we] request a contested case hearing;" (4) a brief and specific
description of how you would be affected by the application/permit in a
way not common to the general public; and (5) the location and distance
of your property relative to the proposed activity. You may also submit
proposed conditions in the requested permit which would satisfy your
concerns. Requests for a contested case hearing must be submitted in
writing to the Office of the Chief Clerk at the address provided in the
information section below. If a hearing request is filed, the Executive
Director will not issue the permit and will forward the application and
hearing request to the TNRCC Commissioners for their consideration
at a scheduled Commission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC
105, TNRCC, P.O. Box 13087, Austin, TX 78711-3087. For informa-
tion concerning the hearing process, please contact the Public Interest
Counsel, MC 103, the same address. For additional information, indi-
vidual members of the general public may contact the Office of Pub-
lic Assistance at 1-800-687-4040. General information regarding the
TNRCC can be found at our web site at www.tnrcc.state.tx.us.

TRD-200100930
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: February 14, 2001

♦ ♦ ♦
Proposal for Decision

The State Office Administrative Hearing issued a Proposal for Deci-
sion and Order to the Texas Natural Resource Conservation Commis-
sion on January 31,2001. Executive Director of the Texas Natural Re-
source Conservation Commission, Petitioner v. Salem Ali, et al.; Re-
spondent; SOAH Docket No.582-00-1284; TNRCC Docket No.1998-
1405-PST-E. In the matter to be considered by the Texas Natural Re-
source Conservation Commission on a date and time to be determined
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by the Chief Clerk’s Office in Room 201S of Building E, 12118 N.
Interstate 35, Austin, Texas. This posting is Notice of Opportunity to
Comment on the Proposal for Decision and Order. The comment period
will end 30 days from date of publication. Written public comments
should be submitted to the Office of the Chief Clerk, MC-105 TNRCC
PO Box 13087 ,Austin Texas 78711-3087. If you have any questions or
need assistance, please contact Doug Kitts, Chief Clerk’s Office, (512)
239-3317.

TRD-200100929
Doug Kitts
Agenda Coordinator
Texas Natural Resource Conservation Commission
Filed: February 14, 2001

♦ ♦ ♦
Public Utility Commission of Texas
Notice of Application for Waiver of Requirements in P.U.C.
Substantive Rule §25.211

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on February 7, 2001,
for waiver of requirements in P.U.C. Substantive Rule §25.211, Inter-
connection of On-Site Distributed Generation.

Docket Title and Number: Application of TXU SESCO Company
(TXU SESCO) for Good Cause Waiver of Certain Requirements in
P.U.C. Substantive Rule §25.211(d)(7). Docket Number 23662.

The Application:. TXU SESCO seeks a good cause waiver to the re-
quirement that it file tariffs for scheduling services and banking ser-
vices. TXU SESCO states: (1) that it is not a control area utility, but
instead obtains control area services pursuant to a contract with the
Lower Colorado River Authority; and (2) TXU SESCO has no genera-
tion of its own, but purchases full requirements power and energy under
a contract with Dynegy. For these reasons, TXU SESCO asserts that
it cannot provide scheduling or banking service for a distributed gen-
erator connecting to TXU SESCO’s facilities. TXU SESCO believes
that the remainder of the tariff requirements of P.U.C. Substantive Rule
§25.211 are satisfied by TXU SESCO’s previously filed tariff, which
is pending in Tariff Control Number 22142 and is currently abated.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the commission’s Customer Protec-
tion Division at (512) 936-7120. Hearing and speech-impaired individ-
uals with text telephones (TTY) may contact the commission at (512)
936-7136. All comments should reference Docket Number 23662.

TRD-200100911
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 13, 2001

♦ ♦ ♦
Notice of Application for Waiver of Requirements in P.U.C.
Substantive Rule §26.34

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on February 8, 2001,
for waiver of requirements in P.U.C. Substantive Rule §26.34, Tele-
phone Prepaid Calling Services.

Docket Title and Number: Application of WorldCom, Inc. (World-
Com) for Good Cause Waiver of Certain Requirements in P.U.C. Sub-
stantive Rule §26.34. Docket Number 23665.

The Application: WorldCom seeks waiver of certain written disclosure
requirements for prepaid calling services. Specifically, WorldCom re-
quests that the commission exempt the company from strict compli-
ance with the following provisions: (1) disclosure of the cost for a one
minute call, if higher than the maximum rate per minute; (2) the re-
quirement that packaging disclosures be in a minimum 8-point font;
(3) a global waiver that the requirements contained in the rule do not
apply to cards issued prior to February 15, 2001; and (4) the commis-
sion consider making additional accommodations in any future World-
Com request for waivers as WorldCom is required to comply with other
states’ prepaid calling care regulations and federal de-tariff obligations.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the commission’s Customer Protec-
tion Division at (512) 936-7120. Hearing and speech-impaired individ-
uals with text telephones (TTY) may contact the commission at (512)
936-7136. All comments should reference Docket Number 23665.

TRD-200100912
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 13, 2001

♦ ♦ ♦
Notice of Application for Waiver to Requirements in P.U.C.
Substantive Rule §26.25

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on February 6, 2001,
for good cause waiver of the requirements of P.U.C. Substantive Rule
§26.25, Issuance and Format of Bills.

Docket Title and Number: Application of AT&T Communications of
Texas, L.P. (AT&T) for Good Cause Waiver of Certain Aspects of
the Bill Formatting Requirements in P.U.C. Substantive Rule §26.25.
Docket Number 23658.

The Application: AT&T requests a good cause waiver to extend to
June 18, 2001 the February 15, 2001 deadline for compliance with
P.U.C. Substantive Rule §26.25, in order to complete the bill format
changes that will bring AT&T’s bills into compliance. AT&T states
that customers provided service through AT&T’s broadband facilities
are billed by AT&T using a separate billing system than is used for
other AT&T local services. This separate billing system handles a
much smaller volume of customers and AT&T anticipates, for broad-
band-provided services, that the bill format produced by this system
will meet the requirements of §26.25 after February 15, 2001. How-
ever, the majority of AT&T’s local customers in Texas receive local ser-
vice through the same billing system that AT&T uses for its consumer
long distance customers nationwide. AT&T is unable to complete the
necessary changes to the national billing system within the timeframe
specified in the rule.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the commission’s Customer Protec-
tion Division at (512) 936-7120. Hearing and speech-impaired individ-
uals with text telephones (TTY) may contact the commission at (512)
936-7136. All comments should reference Docket Number 23658.

TRD-200100835
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 8, 2001
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♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On February 9, 2001, Business Telecom, Inc. doing business as BTI
and Verizon Southwest, collectively referred to as applicants, filed a
joint application for approval of amendment to an existing intercon-
nection agreement under §252(i) of the federal Telecommunications
Act of 1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998) (PURA). The joint application has
been designated Docket Number 23668. The joint application and the
underlying interconnection agreement are available for public inspec-
tion at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing ten copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
23668. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by March 9, 2001, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 23668.

TRD-200100914

Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 13, 2001

♦ ♦ ♦
Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.215

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission), of a long run incremental cost (LRIC)
study pursuant to P.U.C. Substantive Rule §26.215.

Docket Title and Number. Verizon Southwest’s Application for
Approval of LRIC Study for Emergency Reroute Service Pursuant to
P.U.C. Substantive Rule §26.215 on or about February 17, 2001.

Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 23660. Written
comments or recommendations should be filed no later than 45 days
after the date of sufficiency and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P. O. Box 13326,
Austin, Texas 78711-3326. You may call the commission’s Customer
Protection Division at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136.

TRD-200100847
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 8, 2001

♦ ♦ ♦
Public Notice of Interconnection Agreement

On February 9, 2001, Reflex Communications, Inc. and Verizon South-
west, collectively referred to as applicants, filed a joint application
for approval of interconnection agreement under §252(i) of the fed-
eral Telecommunications Act of 1996, Public Law Number 104-104,
110 Statute 56, (codified as amended in scattered sections of 15 and
47 United States Code) (FTA) and the Public Utility Regulatory Act,
Texas Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998)
(PURA). The joint application has been designated Docket Number
23669. The joint application and the underlying interconnection agree-
ment are available for public inspection at the commission’s offices in
Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing ten copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 23669. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by March 9, 2001, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:
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a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 23669.

TRD-200100915
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 13, 2001

♦ ♦ ♦
Public Notice of Interconnection Agreement

On February 9, 2001, CenturyTel of Lake Dallas, Inc., CenturyTel of
San Marcos, Inc., CenturyTel of Port Aransas, Inc., and 1-800 Re-
conex, Inc., collectively referred to as applicants, filed a joint applica-
tion for approval of interconnection agreement under §252(i) of the fed-
eral Telecommunications Act of 1996, Public Law Number 104-104,
110 Statute 56, (codified as amended in scattered sections of 15 and
47 United States Code) (FTA) and the Public Utility Regulatory Act,
Texas Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998)
(PURA). The joint application has been designated Docket Number
23670. The joint application and the underlying interconnection agree-
ment are available for public inspection at the commission’s offices in
Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing ten copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 23670. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by March 7, 2001, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 23670.

TRD-200100916
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 13, 2001

♦ ♦ ♦
Public Notice of Interconnection Agreement

On February 9, 2001, TXU Communications Telephone Company and
Houston Cellular, LP, collectively referred to as applicants, filed a joint
application for approval of interconnection agreement under §252(i)
of the federal Telecommunications Act of 1996, Public Law Number
104-104, 110 Statute 56, (codified as amended in scattered sections of
15 and 47 United States Code) (FTA) and the Public Utility Regula-
tory Act, Texas Utilities Code Annotated, Chapters 52 and 60 (Ver-
non 1998) (PURA). The joint application has been designated Docket
Number 23667. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing ten copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 23667. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by March 9, 2001, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;
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2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 23667.

TRD-200100913
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 13, 2001

♦ ♦ ♦
Sam Houston State University
Consultant Proposal Request

This request for consulting services is filed under the provisions of
Texas Civil Statutes, Article 6252-11c. Sam Houston State University
(SHSU) seeks written proposals from qualified consulting firms based
in Washington, D.C. to represent and assist the University in develop-
ing a project, the Criminal Research Information Management Evalua-
tion System (CRIMES), deemed important to the University. Important
considerations in the award of the proposed contract will be the years
of experience in securing funding assistance for university programs
and facilities, considerable experience working with Federal Executive
Agencies, and a record of substantial success in dealing with Executive
Agencies. Experience in the development of strategies for corporate
participation in university-sponsored development projects, especially
those relating to information systems and telecommunications, is also
important. Interested parties are invited to express their interest and de-
scribe their capabilities on or before March 26, 2001. The consulting
services desired are a continuation of a service previously performed
by a private consultant. This contract represents a renewal and will be
awarded to the previous consultant unless a better offer is received. The
term of the contract is to be from date of award for a twelve (12) month
period with options to renew. Further technical information can be ob-
tained from Dr. Richard H. Payne at (409) 294-3621. Deadline for
receipt of proposals is 4:00 p.m. March 26, 2001. Date and time will
be stamped on the proposals by the Office of Research and Sponsored
Programs. Proposals received later than this date and time will not be
considered. All proposals must be specific and must be responsive to
the criteria set forth in this request.

I. GENERAL INSTRUCTIONS

Submit one (1) copy of your proposal in a sealed envelope to: Office of
Research and Sponsored Programs, P.O. Box 2448, Sam Houston State
University, Huntsville, Texas, 77341-2448 before 4:00 p.m., March 26,
2001. Proposals may be modified or withdrawn prior to the established
due date.

II. DISCUSSIONS WITH OFFERERS AND AWARD

The University reserves the right to conduct discussions with any or
all bidders, or to make an award of a contract without such discussions
based only on evaluation of the written proposals. The University also
reserves the right to designate a review committee in evaluating the
proposals according to the criteria set forth under Section III entitled
"Scope of Work." The Associate Vice President for Research and Grad-
uate Studies shall make a written determination showing the basis upon
which the award was made and such determination shall be kept on file.

III. SCOPE OF WORK

The services to be rendered by the Consultant for Sam Houston State
University shall consist of: The Consultant will assist the University in
following a strategic plan for its Criminal Research Information Man-
agement Evaluation System (CRIMES) law enforcement information
system project . This includes helping the University shape the future
development of CRIMES so it remains consistent with the identified
needs of the law enforcement community with an emphasis upon inter-
operability; identify linkages between CRIMES and other information
technologies; explore the special needs of small and rural law enforce-
ment agencies, and; to assist in obtaining support to provide for the fu-
ture development and functioning of the CRIMES program. This will
include meeting with appropriate persons and advising the University
on development opportunities and linkages with complementary en-
deavors across the nation, and delivery of periodic reports providing a
synopsis of activities.

IV. EVALUATION

A. Criteria for Evaluation of Proposals: Firms will be evaluated on time
and quality of experience in representing and assisting universities in
developing projects. Equal consideration will be given to past perfor-
mance, writing skills, and the effectiveness of the firm’s strategies.

B. Cost: The University anticipates a fixed fee contract for these
services, budgeted at $1,500.00 per month for twelve months
($18,000.00). Proposals outside this parameter will be accepted, but
should include justification for deviation.

V. TERMINATION

This Request for Proposal (RFP) in no manner obligates SHSU to the
eventual purchase of any services described, implied or which may be
proposed until confirmed by a written contract. Progress towards this
end is solely at the discretion of SHSU and may be terminated with-
out penalty or obligation at any time prior to the signing of a contract.
SHSU reserves the right to cancel this RFP at any time, for any reason
and to reject any or all proposals. SHSU requires that the responses to
this RFP must state that the proposed terms will remain in effect for at
least forty-five (45) days after the scheduled response opening.

TRD-200100898
Dr. B.K. Marks
President
Sam Houston State University
Filed: February 13, 2001

♦ ♦ ♦
Texas Department of Transportation
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Availability of Draft Environmental Impact Statement

Pursuant to Title 43, Texas Administrative Code, §2.43(e)(4)(B), the
Texas Department of Transportation is advising the public of the avail-
ability of the approved Draft Environmental Impact Statement (DEIS)
for the proposed reconstruction and expansion of Interstate Highway 10
(the Katy Freeway) in Harris, Fort Bend, and Waller Counties, Texas.
Comments regarding the DEIS should be submitted to James G. Dar-
den, P.E. at the Texas Department of Transportation’s Houston Dis-
trict Office, located at 7721 Washington Avenue, Houston, Texas. The
mailing address is P.O. Box 1386, Houston, Texas, 77251-1386. The
deadline for the receipt of comments is 5:00 p.m. on Monday, April 9,
2001.

The proposed project consists of the reconstruction and expansion of
IH 10, a controlled access highway, from Taylor Street in the City of
Houston to FM 1489 in Waller County, a distance of approximately 38
miles. The proposed reconstruction and expansion of the IH 10 facility
would add single occupancy vehicle lanes and managed lanes between
IH 610 and Katy, Texas, and would reconstruct interchanges along the
corridor. The proposed project is in accordance with the recommen-
dations of a major investment study that were adopted by the Trans-
portation Policy Council of the Houston-Galveston Area Council, the
regional Metropolitan Planning Organization, on October 10, 1997. A
total of three alignment alternatives, in addition to the no-build alter-
native, have been presented in the DEIS for this project. The All South
Alternative is the alternative that would take additional right-of-way
(ROW) exclusively to the south side of IH 10. The All North Alter-
native is the alternative that would take additional ROW exclusively to
the north of IH 10. The Combined Alternative is the alternative that
would take ROW to the north and south of IH 10 as needed.

The proposed reconstruction and expansion of IH 10 is intended to re-
lieve congestion and increase mobility on local and regional transporta-
tion facilities. The social, economic, and environmental impacts of the
IH 10 project have been analyzed in the DEIS.

Copies of the DEIS and other information about the project may be
obtained at the Texas Department of Transportation’s Houston District
Office at the previously mentioned address. For further information,
please contact James G. Darden, P.E. at (713) 802-5241. Copies of the
DEIS may also be reviewed at the Houston Public Library in the Texas
Room, 500 McKinney, Houston, Texas; the Heights Branch Library,
1302 Heights Boulevard, Houston, Texas; the Kendall Library, 14330
Memorial, Houston, Texas; and the Spring Branch Memorial Library,
930 Corbindale, Houston, Texas.

TRD-200100900
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: February 13, 2001

♦ ♦ ♦
Availability of Final Environmental Impact Statement

In accordance with Title 43, Texas Administrative Code,
§2.43(e)(5)(F), the Texas Department of Transportation is giv-
ing public notice of the availability of the Final Environmental Impact
Statement (FEIS) covering the proposed construction of the U.S. 190
reliever route on new location from FM 2657 to the East City Limits
of Copperas Cove in Coryell and Lampasas Counties. The public and
interested organizations will have 30 days following publication of
this notice to submit comments.

The proposed reliever route is a four-lane controlled access facility with
a 48-foot wide median and is approximately 7.0 miles long. The pur-
pose of the new location project is to alleviate traffic congestion and
improve mobility on existing U.S. 190 in Copperas Cove. Three build
alternatives referred to as the Blue, Green, and Yellow Alternatives and
the no-build alternative were evaluated in the FEIS.

The Green Alternative, also referred as Alternative G, was identified
as the preferred alternative. This alternative would result in the fewest
environmental impacts, the least number of relocations as compared to
the other alternatives, reduced impacts to vegetative areas and would
be the most cost effective solution to traffic congestion and mobility
problems.

Copies of the FEIS and other information about the project may be ob-
tained at the Texas Department of Transportation, Waco District Office,
located at 100 South Loop Drive, Waco, Texas 76704-2858 or by writ-
ing to Henry R. Richardson, Jr., P.E., Director of Transportation Plan-
ning and Development, at the same address; or phone number (254)
867-2730.

TRD-200100899
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: February 13, 2001

♦ ♦ ♦
Notice of Intent to Prepare an Environmental Impact Statement

The Texas Department of Transportation (TxDOT) published in the
Texas Registeron July 2, 1999 (24 TexReg 5076) a Notice of Intent to
prepare an Environmental Impact Statement (EIS) for the Trinity Park-
way reliever route. The proposed project is being jointly developed
with the Federal Highway Administration and the North Texas Toll-
way Authority. Pursuant to 43 TAC §2.43(e)(3), TxDOT is publishing
this supplementary Notice of Intent to include in the EIS an evaluation
of a proposed City of Dallas Lake Plan located within the Trinity River
Dallas Floodway in Dallas County, Texas. This proposed Lake Plan po-
tentially affects the project corridor for the transportation project and
several of the route alternatives under consideration. Supplementary
analysis is needed to fully address the impacts of joint development of
these actions.

An EIS is being prepared for the Trinity Parkway reliever route and
associated improvements in the project corridor. Associated improve-
ments include one or more proposed lakes, recreation amenities, and
possible wetlands, which are located within the Dallas Floodway, as
identified in the City of Dallas Trinity River Corridor Master Imple-
mentation Plan Lake Design and Recreational Amenities Report.

Impacts caused by construction and operation of the Trinity Parkway
and the Dallas Lake Plan will vary according to the alternatives be-
ing evaluated. Generally, these projects may impact floodplains, wa-
ter quality, air quality, socioeconomic conditions, historic and other
man-made structures.

The Draft EIS will be available for public and agency review and com-
ment prior to the public hearing. To ensure that the full range of issues
related to this proposed action are addressed and all significant issues
identified, comments and suggestions are invited from all interested
parties.

Agency Contact: Comments or questions concerning the proposed ac-
tion and the EIS should be directed to Tim Nesbitt, P. E., Project Man-
ager, P. O. Box 133067, Dallas, Texas 75313-3067 or by telephone at
(214) 320-6245.
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TRD-200100901
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: February 13, 2001

♦ ♦ ♦
Texas Turnpike Authority Division of the Texas
Department of Transportation
Notice of Intent to Issue a Request For Qualifications for
Underwriting Services #86-1RFP2002

Pursuant to the authority granted under Chapter 361 of the Texas Trans-
portation Code, the Texas Turnpike Authority, a division of the Texas
Department of Transportation ("TTA") is issuing this notice of intent
to issue a request for qualifications ("RFQ") from qualified firms inter-
ested in providing underwriting services for the TTA. The underwriting
services the TTA seeks will relate to potential revenue bond issuances
for the financing of potential turnpike projects throughout the State of
Texas.

Through this notice the TTA is seeking letters of request ("LOR") from
firms interested in receiving a RFQ response package. The TTA an-
ticipates issuing the RFQ, receiving and analyzing the RFQ responses,
possibly conducting interviews with a short-listed group of proposers,
and selecting a pool of qualified underwriters to provide the services
through a contractual arrangement with the TTA.

Note that the TTA previously conducted a procurement for the services
of underwriters for potential revenue bond issuances for the Loop 1, SH
45 and US 183-A turnpike projects. By resolution of the TTA board of
directors, the following firms were selected as the underwriting team:
Salomon Smith Barney, Goldman Sachs & Company, Lehman Broth-
ers, Siebert Branford Shank & Co., LLC, Estrada Hinojosa Company,
Inc., Samual A. Ramirez & Co., Morgan Keegan & Company, Inc., and
Southwest Securities. These firms will automatically become part of
the pool of underwriters being procured in response to this RFQ, and
those firms need not take any further action in response to this notice.

Release of RFQ and Response Deadline.The TTA currently antic-
ipates that the RFQ will be available on or about February 12, 2001.
Copies of the RFQ will be mailed or provided to those parties which
have submitted a LOR by the deadline stated herein. Responses to the
RFQ will be due on March 29, 2001. Additional details concerning this
process will be contained within the RFQ.

Deadline for Letters of Request.A LOR notifying the TTA of a firm’s
request for a copy of the RFQ will be accepted by fax at (512) 936-0970
(Attention: Crystal L. Hansen) or by mail, hand-delivery, or overnight
courier at: Texas Turnpike Authority, a division of the Texas Depart-
ment of Transportation, 125 E. 11th Street, 5th Floor, Austin, Texas
78701, Attention: Crystal L. Hansen. LORs must identify contact per-
son and an address to which the RFQ should be sent. LORs will be
received until 4:45 p.m. C.S.T. on March 12, 2001.

TRD-200100855
Phillip Russell
Director
Texas Turnpike Authority Division of the Texas Department of
Transportation
Filed: February 9, 2001

♦ ♦ ♦
Texas Veterans Land Board
Notice of Contract Award

In the July 7, 2000, edition of theTexas Register(25 TexReg 6618)
the Texas Veterans Land Board (VLB) published a Request for Pro-
posals seeking proposals from entities desiring to participate in the
management and operation of Texas State Veterans Homes in selected
sites in four different cities - Temple, Floresville, Bonham and Big
Spring. The homes are long-term care facilities for Texas veterans
needing skilled nursing care. A management agreement for the new
Lamun-Lusk-Sanchez Texas State Veterans Home in Big Spring, Texas
and the Clyde W. Cosper Texas State Veterans Home in Bonham, Texas
have been awarded to Care Inns of Texas, LTD. Previous awards for
for the Frank M. Tejeda Texas State Veterans Home located in Flo-
resville, Texas and the William R. Courtney Texas State Veterans Home
in Temple, Texas were previously published in theTexas Registerin the
November 3, 2000, and November 24, 2000, editions respectively.

TRD-200100878
Larry R. Soward
Chief Clerk, General Land Office
Texas Veterans Land Board
Filed: February 12, 2001

♦ ♦ ♦
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How to Use the Texas Register
Information Available: The 13 sections of the Texas

Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for

opinions and opinions.
Emergency Rules- sections adopted by state agencies on

an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies

from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following a 30-day
public comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Open Meetings - notices of open meetings.
In Addition - miscellaneous information required to be

published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules

review.
Specific explanation on the contents of each section can be

found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 26 (2001) is cited
as follows: 26 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “26
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 26
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back

cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation

of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 19, April 13,
July 13, and October 12, 2001). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each

volume of the Texas Register (calendar year).
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