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Open Meetings
A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.

Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg

To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.

Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us.  Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).

For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site. http://www.texas.gov/

•••

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas (1-800-735-2989).



OFFICE OF THE
 ATTORNEY GENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code. Title 4,
§402.042, and numerous statutes, the attorney general is authorized to write advisory opinions
for state and local officials. These advisory opinions are requested by agencies or officials when
they are confronted with unique or unusually difficult legal questions. The attorney general also
determines, under authority of the Texas Open Records Act, whether information requested for
release from governmental agencies may be held from public disclosure. Requests for opinions,
opinions, and open records decisions are summarized for publication in the Texas Register. The
attorney general responds  to many requests for opinions and open records decisions with letter
opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the attorney general unless and until it is modified or overruled by a
subsequent letter opinion, a formal Attorney General Opinion, or a decision of a court of record.
You may view copies of opinions at http://www.oag.state.tx.us. To request copies of opinions,
please fax your request to (512) 462-0548 or call (512) 936-1730. To inquire about pending
requests for opinions, phone (512) 463-2110.



Request for Opinions

RQ-0352-JC

The Honorable Cheryll Mabray Llano County Attorney P.O. Box 821
Llano, Texas 78643

Re: Whether a commissioners court is required to order an election
limiting the taxing authority of an emergency services district, and re-
lated questions (Request No. 0352-JC)

Briefs requested by April 7, 2001

RQ-0353-JC

The Honorable E. Bruce Curry District Attorney, 216 Judicial District
521 Earl Garrett Street Kerrville, Texas 78028

Re: Whether and when a district clerk must provide jury lists to litigants
in civil and criminal trials (Request No. 0353-JC)

Briefs requested by April 7, 2001

RQ-0354-JC

Ms. Evelyn M. Lord Chair, Spindletop Centennial Commission Lamar
University, John Gray Center Building B, Suite 103, 855 Florida Beau-
mont, Texas 77705

Re: Whether the Spindletop Centennial Commission continues in ex-
istence until the end of 2001 (Request No. 0354-JC)

Briefs requested by April 2, 2001

RQ-0355-JC

The Honorable Ori T. White District Attorney 112th Judicial District
P.O. Drawer 160 107 E. 4th Street Fort Stockton, Texas 79735

Re: Whether an industrial development corporation may expend sec-
tion 4B tax proceeds to fund a nature/birding center or a public park
(Request No. 0355-JC)

Briefs requested by April 7, 2001

RQ-0356-JC

The Honorable Russell W. Malm Midland County Attorney 200 West
Wall Street, Suite 104 Midland, Texas 79701

Re: Whether a county may pay the employer’s share of employment
taxes on "state supplementary salary compensation" paid to a county
judge under section 46.0031 of the Government Code from the state
provided funds, and related questions (Request No. 0356-JC)

Briefs requested by April 13, 2001

RQ-0357-JC

The Honorable Michael P. Fleming Harris County Attorney 1019 Con-
gress, 15th Street Houston, Texas 77002-1700

Re: Whether a county may enter into a lease-purchase agreement for
the acquisition of the use of real property, and related questions (Re-
quest No. 0357-JC)

Briefs requested by April 12, 2001

RQ-0358-JC

The Honorable J.E. "Buster" Brown Chair, Natural Resources Com-
mittee Texas State Senate P.O. Box 12068 Austin, Texas 78711-2068

Re: Effectiveness of property owner’s filed statement of exclusion from
changed restrictions under the Property Code (Request No. 0358-JC)

Briefs requested by April 13, 2001

RQ-0359-JC

The Honorable Tom Ramsey Chair, County Affairs Texas House of
Representatives P.O. Box 2910 Austin, Texas 78768-2910

Re: Creation of a fresh water supply district under chapter 53 of the
Water Code (Request No. 0359-JC)

Briefs requested by April 14, 2001

For further information, please call 512 463-2110.

TRD-200101519
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: March 14, 2001

♦ ♦ ♦
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 EMERGENCY RULES
An agency may adopt a new or amended section or repeal an existing section on an emergency
basis if it determines that such action is necessary for the public health, safety, or welfare of this
state. The section may become effective immediately upon filing with the Texas Register, or on a
stated date less than 20 days after filing and remaining in effect no more than 120 days. The
emergency action is renewable once for no more than 60 additional days.

Symbology in amended emergency sections. New language added to an existing section is
indicated by the text being underlined.  [Brackets] and strike-through of text indicates deletion of
existing material within a section.



TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 20. COTTON PEST CONTROL
SUBCHAPTER C. STALK DESTRUCTION
PROGRAM
4 TAC §20.22

The Department of Agriculture (the department) adopts on an
emergency basis, an amendment to §20.22, concerning the au-
thorized cotton destruction dates for Pest Management Zone 9.

The department is acting on behalf of cotton farmers in Zone
9 which includes the counties of: Ward, Reeves, and Pecos.
The current cotton destruction deadline for Zone 9 is March 15.
The cotton destruction deadline will be extended through April
1, 2001. The department believes that changing the cotton de-
struction date is both necessary and appropriate. This extension
is effective only for the 2000 crop year.

Adverse weather conditions have created a situation compelling
an immediate extension of the cotton destruction date for these
counties. The unusually wet weather prior to the cotton destruc-
tion period has prevented many cotton producers from destroy-
ing cotton by the March 15 deadline. A failure to act to further
extend the cotton destruction deadline could create a significant
economic loss to Texas cotton producers and the state’s econ-
omy.

The emergency amendment to §20.22(a) will extend the date for
cotton stalk destruction through April 1 of 2001 in Zone 9.

The amendment is adopted on an emergency basis under the
Texas Agriculture Code, §74.006, which provides the Texas De-
partment of Agriculture with the authority to adopt rules as nec-
essary for the effective enforcement and administration of Chap-
ter 74, Subchapter A; §74.004, which provides the department
with the authority to establish regulated areas, dates and appro-
priate methods of destruction of stalks, other parts, and products
of host plants for cotton pests and provides the department with
the authority to consider a request for a cotton destruction ex-
tension due to adverse weather conditions; and the Government
Code, §2001.34, which provides for the adoption of administra-
tive rules on an emergency basis, without notice and comment.

§20.22. Stalk Destruction Requirements.

(a) Deadlines and methods. All cotton plants in a pest man-
agement zone shall be destroyed, regardless of the method used, by the
stalk destruction dates indicated for the zone. Destruction shall be ac-
complished by the methods described as follows:
Figure: 4 TAC §20.22(a)

(b)-(c) (No change.)

Filed with the Office of the Secretary of State, on March 9, 2001.

TRD-200101417
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective date: March 15, 2001
Expiration date: April 2, 2001
For further information, please call: (512) 463-4075

♦ ♦ ♦
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 PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing
material within a section.



TITLE 16. ECONOMIC REGULATION

PART 1. RAILROAD COMMISSION OF
TEXAS

CHAPTER 3. OIL AND GAS DIVISION
The Railroad Commission of Texas proposes amendments to
§3.5, relating to applications to drill, deepen, reenter or plug
back; §3.11, relating to inclination and directional surveys;
§3.37, relating to statewide spacing rule; §3.38, relating to well
densities; the repeal of existing §3.70, relating to Commission
forms required to be filed; amendments to §3.78, relating
to fees, performance bonds and alternate forms of financial
security required to be filed; new §3.80, relating to Commission
forms, applications and filing requirements; and amendments to
§3.86, relating to horizontal drainhole wells.

The Commission proposes the repeal of §3.70, commonly re-
ferred to as Statewide Rule 80, to conform the Texas Adminis-
trative Code section number to the Statewide Rule number. Pro-
posed new §3.80 will also conform the title in the Texas Admin-
istrative Code with the title adopted by the Commission for this
rule. Additionally, the text of proposed new §3.80 contains some
substantive changes from the current text of §3.70.

The purpose of the amendments and new rule is to facilitate im-
plementation of the Commission’s Electronic Compliance and
Approval Process (ECAP). The ECAP system provides opera-
tors with the option to file applications for drilling permits elec-
tronically. The Commission’s current rules contain no provision
authorizing electronic filings; the amendments and new rule will
provide the necessary regulatory foundation for current Commis-
sion procedures relating to electronic filings, including participa-
tion in both the ECAP and the Electronic Data Interchange (EDI)
systems. Additionally, the amendments and new rule will provide
a regulatory framework for the Commission as it expands both
the ECAP and EDI programs to meet the needs of the oil and gas
industry. The amendments and new rule will also eliminate con-
fusion and assist in the comprehension of general Commission
filing requirements and current Commission procedures relating

to electronic filings by incorporating the requirements and proce-
dures in a single Commission rule, new §3.80. Additionally, the
amendments and new rule will promote administrative efficiency
and facilitate implementation of additional phases of ECAP by
clarifying application requirements under §3.11, §3.37, §3.38,
and §3.86.

The Commission simultaneously proposes the review and read-
option of §3.11 in accordance with Texas Government Code,
2001.039. The agency’s reasons for adopting this rule continue
to exist. The notice of proposed review was filed with the Texas
Register concurrently with this proposal.

Leslie Savage, Planning and Administration, Oil and Gas Divi-
sion, has determined that for each year of the first five years
that the amendments, repeal, and proposed new §3.80 (to be
referred to as Statewide Rule 80) will be in effect there will be
minimal fiscal implications for state government. The purpose of
the proposed rule amendments and new rule is to facilitate elec-
tronic filing and processing of applications and other requests
under the ECAP system. The Commission does not anticipate
that the amendments and proposed new rule will result in ei-
ther an increase or decrease in the total number of applica-
tions or requests filed, reviewed, and ruled on administratively,
although the Commission expects an increase in filings being
made through the ECAP system. Currently, the Commission is
accepting and processing electronically certain types of drilling
permit applications and expects that current staffing will be suf-
ficient to continue to do so. There will be no effect on local gov-
ernment.

Ms. Savage has also determined that for each year of the first
five years the proposed amendments, repeal, and new rule will
be in effect, the public will benefit from the increased ease and
expedited filing of applications to drill an oil or gas well, and other
requests associated with oil and gas exploration and production
as the Commission develops the necessary capabilities. Any
cost of compliance with the proposed new rule and amendments
for the small business or micro-business producer will be off-
set by increased efficiency and cost savings obtained through
the use of the ECAP and EDI systems. Further, because par-
ticipation in both the ECAP and EDI systems is voluntary, the
Commission anticipates that there will be no mandatory costs of
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compliance for those organizations and individuals that opt not
to participate in any electronic filings with the Commission.

Mark Helmueller, Hearings Examiner, Oil and Gas Section, Of-
fice of General Counsel, has determined that for each year of the
first five years that the repeal, the new rule, and the amendments
will be in effect the public benefit will be the implementation of
the Commission’s ECAP and EDI systems. The new rule and
amendments will further effect the public benefit by specifying
requirements for plats submitted with applications for drilling per-
mits; outlining Commission requirements for electronic filings; in-
corporating within a single rule current Commission filing and
permit requirements; and clarifying current language to be con-
sistent with both current and future Commission procedures for
electronic filings.

Mr. Helmueller has also determined that there is a public benefit
in eliminating any potential confusion by conforming the section
number with the statewide rule numbers. The Commission antic-
ipates that there will be a net reduction in administrative costs as
a result of eliminating improper designations which require ad-
ministrative correction. The new designation will provide a sim-
ilar benefit to persons who are required to comply with the new
section and amendments.

Comments may be submitted to Mark Helmueller, Hearings Ex-
aminer, Oil and Gas Section, Office of General Counsel, Railroad
Commission of Texas, P. O. Box 12967, Austin, Texas 78711-
2967 or via electronic mail to mark.helmueller@rrc.state.tx.us.
Comments will be accepted for 30 days after publication in the
Texas Register and should refer to the docket number of this rule-
making proceeding: 20-0223059. For further information, call
Mr. Helmueller at 512- 463-6802.

16 TAC §§3.5, 3.11, 3.37, 3.38, 3.78, 3.80, 3.86

The Commission proposes amendments to §§3.5, 3.11, 3.37,
3.78, and 3.86, and new §3.80 pursuant to Texas Natural Re-
sources Code, §§81.051 and 81.052, which provide the Com-
mission with jurisdiction over all persons owning or engaged in
drilling or operating oil or gas wells in Texas and the authority to
adopt all necessary rules for governing and regulating persons
and their operations under the jurisdiction of the Commission.

The Texas Natural Resources Code, §§81.051, 81.052,
85.202(a)(1), 88.011, 91.101(4), and 92.001-92.007, are
affected by the proposed new rule and amendments.

Issued in Austin, Texas, on March 6, 2001.

§3.5. Application to Drill, Deepen, Reenter, or Plug Back.
(a) Requirements [Permit requirements] for spacing, density,

and units. An application for a permit to drill, deepen, plug back,
or reenter any oil well, gas well, or geothermal resource well shall
be made under the provisions of §§3.37, 3.38, 3.39, and/or 3.40 of
this title (relating to Statewide Spacing Rule; Well Densities; Proration
and Drilling Units: Contiguity of Acreage and Exception Thereto; and
Assignment of Acreage to Pooled Development and Proration Units)
(Statewide Rules 37, 38, 39, and 40), or as an exception thereto, or
under special rules governing any particular oil, gas, or geothermal re-
source field or as an exception thereto and filed with the commission
on a form approved by the commission. An application must be ac-
companied by any relevant information, form, or certification required
by the Railroad Commission or a commission representative necessary
to determine compliance with this rule and state law.

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Application--Request by an organization made either
on the prescribed [appropriate] form or electronically pursuant to pro-
cedures for electronic fil ings adopted by the commission for a permit
to drill, deepen, plug back, or reenter any oil well, gas well, or geother-
mal resource well.

(2) Commission--The Railroad Commission of Texas.

(3) Commission representative--A commission employee
authorized to act for the commission. Any authority given to a com-
mission representative is also retained by the commission. Any action
taken by the commission representative is subject to review by the com-
mission.

[(4) Organization--Any person, firm, partnership, joint
stock association, corporation, or other organization, domestic or for-
eign, operating wholly or partially within this state, acting asprincipal
or agent for another, for the purpose of performing operations within
the jurisdiction of the commission.]

[(5) Outstanding final order--Either a commission order
against an organization finding that the organization has committed
a violation and all appeals have been exhausted or an agreed order
entered into by the commission and an organization relating to an
alleged violation, where:]

[(A) the conditions that constituted the violation or al-
leged violation have not been corrected;]

[(B) all administrative, civil, and criminal penalties, if
any, relating to theviolation or agreed settlement relating to an alleged
violation have not been paid; or]

[(C) all reimbursements of costs and expenses, if any,
assessed by the commission relating to the violation or to the alleged
violation have not been collected.]

[(6) Position of ownership or control--A person holdsapo-
sition of ownership or control in an organization if the person is:]

[(A) an officer or director of the organization;]

[(B) a general partner of the organization;]

[(C) the owner of an organization which is a sole pro-
prietorship;]

[(D) the owner of more than a 25% ownership interest
in the organization; or]

[(E) the designated trustee of the organization.]

[(7) Violation--Noncompliancewith theTexasNatural Re-
sources Code, Title 3, or a commission rule, order, license, permit, or
certificate relating to safety or the prevention or control of pollution.]

[(c) Organization eligibility to file an application. The com-
mission may not accept an application from an organization, if within
the five years preceding the date on which the application is filed:]

[(1) theapplicant organizationhasany outstandingfinal or-
ders against it; or]

[(2) any person holding a position of ownership or control
in the applicant organization also has held a position of ownership or
control in any organization, including the applicant organization, reg-
istered with the commission that hasan outstanding final order against
it relating to a violation during that period of ownership or control.]

[(d) Compliance certification.]

[(1) The commission or a commission representative may
requireanapplicant organization to fileacompliancecertification. The
certification shall include a statement that within the last five years:]
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[(A) theapplicant organization hasno outstanding final
orders against it; and]

[(B) no person in a position of ownership or control of
the applicant organization has held a position of ownership or control
in any organization, including the named organization, that hasan out-
standing final order against it relating to a violation during that period
of ownership or control.]

[(2) Failure to filearequired certification will delay or pre-
vent approval of the application. Knowingly filing a false certification
may beaviolation of theTexasNatural ResourcesCode, §91.143, and
may also subject a permit to denial or revocation. A permit that is is-
sued on thebasisof a certification statement that is later determined to
be incorrect is also subject to revocation.]

[(3) If thecertification issigned by an agent of an applicant
organization, thecertification isbinding on theagent and theorganiza-
tion as if signed by aperson holding aposition of ownership or control
in the organization.]

(c) [(e)] Commencement of operations. Operations of
drilling, deepening, plugging back, or reentering shall not be com-
menced until the permit has been granted by the commission and
the waiting period, if any, has terminated, or authorization has been
granted pursuant to subsection (d) [(f)] of this section.

(d) [(f)] Testing of existing wells in other reservoirs inside the
casing. For an existing well, an operator may request authorization to
commence operations to deepen inside the casing or plug back prior to
the granting of a permit to deepen or plug back.

(1) This authorization shall be requested by submitting a
request [f iling] with the district office [aletter of intent] to deepen in-
side the casing or plug back. The request [letter] shall include:

(A) the operator name;

(B) the lease name;

(C) the lease number or gas identification number;

(D) well number;

(E) county;

(F) field name;

(G) a list of all reservoir(s) to be tested;

(H) the casing setting depth and the depth of the deepest
reservoir to be tested;

(I) a plat showing the well location; and

(J) a statement as to whether or not the well location
would require an exception to §§3.37, 3.38, 3.39, and/or 3.40 of this
title (relating to Statewide Spacing Rule; Well Densities; Proration
and Drilling Units: Contiguity of Acreage and Exception Thereto; and
Assignment of Acreage to Pooled Development and Proration Units)
(Statewide Rules 37, 38, 39, and 40) if completed in any of the reser-
voirs to be tested. If an exception would be required, the request [letter
of intent] shall also include a statement that all affected offsets have
been given written notice of the intent to test with the opportunity to
witness the testing and the offsets shall be identified on the plat.

(2) Operations of deepening inside the casing or plugging
back shall not be commenced until the district office has reviewed and
approved the request [signed the letter of intent]. Testing pursuant to
this authorization shall be completed within 90 days from the date the
district office approves the request [signs the letter of intent].

(A) No reservoir tested pursuant to the provisions of this
subsection shall be tested for more than 15 days.

(B) If the operator desires to place the well on pro-
duction, the operator shall shut in the well, with no production being
sold, and file a permit application for the tested reservoirs with the
appropriate fees. If the permit application for the tested reservoirs
requires an exception to §§3.37, 3.38, 3.39, and/or 3.40 of this title
(relating to Statewide Spacing Rule; Well Densities; Proration and
Drilling Units: Contiguity of Acreage and Exception Thereto; and
Assignment of Acreage to Pooled Development and Proration Units)
(Statewide Rules 37, 38, 39, and 40), no consideration will be given
by the commission to the cost of recompleting and testing the well in
determining whether or not to grant the exception.

(C) Within 30 days of completion of testing, the oper-
ator must either file an application for a permit to produce a reservoir
tested pursuant to this subsection or file an amended completion report
in accordance with §3.16 of this title (relating to Log and Completion
of Plugging Report) (Statewide Rule 16) with a copy of the request [in-
tent to test] signed by the district office and a statement that a permit to
produce a tested reservoir is not being sought, or if the well has been
plugged and abandoned, a plugging report including reservoir and per-
foration data. If a permit is not obtained for the tested reservoirs and/or
an allowable is not assigned, the producer shall report all test produc-
tion in the producer’s monthly report filed for the last permitted reser-
voir in which the well was completed and may request authorization
to sell the test production. The test production may be sold after such
authorization is granted.

(e) [(g)] Exploratory and specialty wells. An application for
any exploratory well or cathodic protection well that penetrates the base
of the fresh water strata, fluid injection well, injection water source
well, disposal well, brine solution mining well, or underground hydro-
carbon storage well shall be made and filed with the commission on a
form approved by the commission. Operations for drilling, deepening,
plugging back, or reentering shall not be commenced until the permit
has been granted by the commission. For an exploratory well, an ex-
ception to filing such form prior to commencing operations may be
obtained if an application for a core hole test is filed with the commis-
sion.

[(h) Exception permits. If an application for apermit presents
a question of an exception to the applicable density rule as well as an
exception to the spacing rule, the operator seeking a spacing and den-
sity exception must obtain such an exception as required under theap-
plicable spacing and density rules.]

(f) [(i)] Drilling permit fee. With each application or materi-
ally amended application, the applicant shall submit to the commission
a nonrefundable fee as determined by §3.78 of this title (relating to
Fees, Performance Bonds, and Alternate Forms of Financial Security
Required To Be Filed) (Statewide Rule 78).

(g) Expiration. Any permit to drill, deepen, plug back, or reen-
ter granted by thecommission expiresno later than two years after the
date of original approval.

(h) Plats. An application to drill, deepen, plug back, or reenter
shall be accompanied by a neat, accurate plat, with a scale of one inch
equals 1,000 feet. The plat for the initial well on the lease, pooled
unit, or unitized tract shall show the entire lease, pooled unit, or tract,
including all tractsbeing pooled. If necessary to show the entire lease,
the scale may be one inch equals2,000 feet. Plats for subsequent wells
on a lease or pooled unit shall show at least the lease or pooled unit
line nearest the proposed location and the nearest survey/section lines.
TheDivision Director or thedirector’sdelegatemay approve platswith
other scales upon request.
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(1) The lease shall be outlined on the plat using either a
heavy line or crosshatching.

(2) The plat is to include the following:

(A) surface location of the proposed drilling site;

(B) perpendicular lines providing the distance in feet
from two nearest non-parallel survey/section lines to the surface lo-
cation;

(C) perpendicular lines providing the distance in feet
from two nearest non-parallel lease lines to the surface location;

(D) alineproviding thedistancein feet fromthesurface
location to the nearest point on the lease line, pooled unit line, or uni-
tized tract line. If there is an unleased interest in a tract of the pooled
unit that is nearer than the pooled unit line, the nearest point on that
unleased tract boundary shall be used;

(E) a lineproviding thedistancein feet from thesurface
location to thenearest oil, gas, or oil and gaswell identified by number
either applied for, permitted, or completed in the same lease, pooled
unit, or unitized tract and in the same field and reservoir;

(F) the geographic location information;

(G) a labeled scale bar; and

(H) northerly direction.

(3) Requirements for plats as provided for in §3.11, §3.37,
§3.38, and §3.86 of this title may supplement or replace the plat re-
quirements set out above.

§3.11. Inclination and Directional Surveys Required.
(a) - (c) (No change.)

(d) Intentional deviation of wells.

(1) - (2) (No change.)

(3) Applications for deviation.

(A) Applications for wells to be directionally deviated
must specify on the application to drill [,and on the plat attached,]
both the surface location of the well and [thetarget area within which]
the projected bottom hole location of the well [is to be made]. On the
plat, in addition to the plat requirements provided for in §3.5 of this
title (relating to Application to Drill, Deepen, Reenter, or Plug Back)
(Statewide Rule 5), the following shall be included:

(i) two perpendicular linesproviding thedistance in
feet from the projected bottomhole location, rather than thesurface lo-
cation, to the nearest points on the lease, pooled unit, or unitized tract
line. If there is an unleased interest in a tract of the pooled unit or uni-
tized tract that is nearer than the pooled unit or unitized tract line, the
nearest point on that unleased tract boundary shall be used;

(ii) alineproviding thedistance in feet from thepro-
jected bottomholelocation to thenearest point on the leaseline, pooled
unit line, or unitized tract line. If there is an unleased interest in a tract
of the pooled unit that is nearer than the pooled unit line, the nearest
point on that unleased tract boundary shall be used;

(iii) a line providing the distance in feet from the
projected bottomhole location, rather than the surface location, to the
nearest oil, gas, or oil and gas well, identified by number, applied for,
permitted, or completed in thesamelease, pooled unit, or unitized tract
and in the same field and reservoir; and

(iv) perpendicular lines providing the distance in
feet from the two nearest non-parallel survey/section lines to the
projected bottomhole location.

(B) If the necessity for directional deviation arises un-
expectedly after drilling has begun, the operator shall give written no-
tice by letter or telegram of such necessity to the appropriate district
office and to the commission office in Austin, and upon giving such
notice, the operator may proceed with the directional deviation. The
commission may, at its discretion, accept written notice electronically
transmitted. If the operator proceeds with the drilling of a deviated well
under such circumstances, he proceeds at his own risk. Before any al-
lowable shall be assigned to such well, a permit for the subsurface loca-
tion of each completion interval shall be obtained from the commission
under the provisions set out in the commission rules. However, should
the operator fail to show good and sufficient cause for such deviation,
no permit will be granted for the well.

(C) If the necessity for random deviation arises unex-
pectedly after the drilling has begun, the operator shall give written
notice by letter or telegram of such necessity to the appropriate district
office and to the commission office in Austin, and, upon giving such
notice, the operator may proceed with the random deviation, subject to
compliance with the provisions of this section on inclination surveys.
The commission may, at its discretion, accept written notice electroni-
cally transmitted.

(e) - (f) (No change.)

§3.37. Statewide Spacing Rule.

(a) Distance requirements.

(1) (No change.)

(2) When an exception to this section is desired, application
shall be made by filing the proper fee as provided in §3.78 of this title
(relating to Fees, Performance Bonds, and Alternate Forms of Financial
Security Required To Be Filed) and the appropriate form according
to the instructions on the form, accompanied by a plat as described
in subsection (c) of this section. A person acquainted with the facts
pertinent to the application shall certify that all facts stated in it are true
and within the knowledge of that person [and that the accompanying
plat isaccurately drawn to scaleand correctly reflects all pertinent and
required data].

(A) - (B) (No change.)

(3) (No change.)

(b) (No change.)

(c) In filing an application for an exception to the distance re-
quirements of this section, in addition to the plat requirements in §3.5
of this title (relating to Application to Drill, Deepen, Reenter, or Plug
Back) (StatewideRule5), the applicant shall attach to each copy of the
form a plat that:

(1) shows to scale the property on which the exception is
sought; all other applied for, permitted, and completed oil, gas, or oil
and gas wells in the same field and reservoir on said property; and
all adjoining surrounding properties and completed wells in the same
field and reservoir within theprescribed minimum between-well spac-
ing distance of the applicant’s well;

(2) shows the entire lease, pooled unit, or unitized tract in-
dicating the namesand offsetting properties of all affected offset oper-
ators;

(3) corresponds to the listing required under subsection
(a)(2) of this section;

(4) is certified by a person acquainted with the facts per-
tinent to the application that the plat is accurately drawn to scale and
correctly reflects all pertinent and required data.
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[(c) In filing theform, ashereinaboveprovided, applicant shall
attach a plat to each copy of the form. The plat shall be drawn prefer-
ably to thescaleof oneinch equaling 1,000 feet; however scalesof one
inch equaling 500 feet or oneinch equaling 2,000 feet will beaccepted.
On request and approval by the division director or the director’s del-
egate, other scales may be accepted based on unusual circumstances.
The plat must accurately show to scale the property on which the ex-
ception is sought; all other completed, drill ing, or permitted wells in
the samefield(s) on said property; and all adjoining surrounding prop-
erties and completed wells in the same field(s) within the prescribed
minimum between-well spacing distance of the applicant’s well. The
plat must show the entire lease or unit, indicating the names and off-
setting propertiesof all adjacent offset operators and unleased mineral
interest owners, and all operators and unleased mineral interest own-
ers of tracts nearer to the well than the prescribed minimum lease-line
distancerequirement. For exceptionally large leases or units, an appli-
cant, on request and approval by theDivision Director or thedirector’s
delegate, may file one plat of the entire lease or unit with the initial
application only. In subsequent applicationsfor thesamelease or unit,
such applicant shall referencethisplat, and fileonly that portion of the
plat containing the drilling unit and well site that are the subject of the
subsequent application.]

(d) - (m) (No change.)

§3.38. Well Densities.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) (No change.)

(2) Drilling unit--The acreage assigned to a well for drilling
purposes [and outlined on the plat submitted with an application to
drill].

(3) - (6) (No change.)

(b) - (f) (No change.)

(g) Filing [General fil ing] requirements.

(1) Application. An application for permit to drill shall in-
clude the fees required in §3.78 of this title (relating to Fees, Perfor-
mance Bonds, and Alternate Forms of Financial Security Required To
Be Filed) and shall be certified by a[some] person acquainted with the
facts, stating that all information in the application is true and complete
to the best of that person’s knowledge [and that theaccompanying plat
is accurately drawn to scale and correctly reflects all pertinent and re-
quired data].

(2) Plat. When filing an application for an exception to the
density requirementsof thissection, in addition to theplat requirements
in §3.5 of this title (relating to Application to Drill, Deepen, Reenter, or
Plug Back) (Statewide Rule 5), the applicant shall attach to each copy
of the application a plat that:

(A) depicts the lease, pooled unit, or unitized tract,
showing thereon the acreage assigned to the drilling unit for the
proposed well and the acreage assigned to all current applied for,
permitted, or completed oil, gas, or oil and gas wells in the same field
or reservoir which are located within the lease, pooled unit, or unitized
tract;

(B) on large leases, pooled units, or unitized tracts, if
the established density is not exceeded as shown on the face of the ap-
plication outlines the acreage assigned to the well for which the permit
is sought and the immediately adjacent wells on the lease, pooled unit,
or unitized tract;

(C) on leases, pooled units, or unitized tracts from
which production is secured from more than one field, outlines the
acreage assigned to the wells in each field that is the subject of the
current application;

(D) correspondsto the listing required under subsection
(g)(1)(A) of this section.

(E) iscertified by apersonacquainted with thefactsper-
tinent to the application that the plat is accurately drawn to scale and
correctly reflects all pertinent and required data.

[(2) Plat. The required plat must depict the lease, pooled
unit, or unitized tract, showing thereon the acreage assigned to the
drilling unit for the proposed well and the acreage assigned to all cur-
rent appliedfor, permitted, or completedwellsonthelease, pooled unit,
or unitized tract. A permit to drill a well for oil, gas, or geothermal re-
sourcewill not begranted until such plat hasbeen attached to and made
a part of such form.]

[(A) On large leases, pooled units, or unitized tracts, if
theestablished density isnot exceeded asshown on thefact of theform,
aplat will sufficethat depictstheacreageassigned to thewell for which
thepermit issought and to theimmediately adjacent wellson thelease,
pooled unit, or unitized tract.]

[(B) On plats of leases, pooled units, or unitized tracts
from which production is secured from more than one field, the plat
shall depict the acreage assigned to the wells in each field that is the
subject of the current application.]

(3) Substandard acreage. An application for a permit to
drill on a lease, pooled unit, or unitized tract composed of substandard
acreage must include a certification in a prescribed form indicating the
date the lease, or the drillsite tract of a pooled unit or unitized tract,
took its present size and shape.

(4) Surplus acreage. An application for permit to drill on
surplus acreage pursuant to subsection (c) of this section must include
a certification in a prescribed form indicating the date the lease, pooled
unit, or unitized tract took its present size and shape.

(h) - (i) (No change.)

§3.78. Fees, Performance Bonds and Alternate Forms of Financial
Security Required To Be Filed.

(a) (No change.)

(b) Filing fees. The following filing fees are required to be
paid to the Railroad Commission.

(1) (No change.)

(2) An application for a permit to drill, deepen, plug back,
or reenter a well will be considered materially amended if the amend-
ment is made for a purpose other than:

(A) to add omitted required information;

(B) to correct typographical errors; or

(C) to correct clerical errors.

[(2) An application will beconsidered materially amended
if the amendment requires the issuance of a new permit. A materi-
ally amendedapplication includesan application inwhich an additional
field or achangein locationor field issought for apreviously permitted
well. However, if a new application and/or permit becomes necessary
because of commission action, the fee may be waived.]

(3) - (12) (No change.)

(c) - (r) (No change.)
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§3.80. Commission Forms and Filing Requirements.
(a) Forms. Forms required to be filed at the commission will

be those prescribed by the commission. The commission may revise
any forms, at itsdiscretion, without having a rulemaking proceeding if
the revisions do not result in any substantive changes to the forms. A
complete set of all commission forms required to be filed at the com-
mission will be kept by the commission secretary. Notice of any new
or amended forms shall be issued by the commission.

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Commission--The Railroad Commission of Texas.

(2) Position of ownership or control--A person holds a po-
sition of ownership or control in an organization if the person is:

(A) an officer or director of the organization;

(B) a general partner of the organization;

(C) the owner of an organization which is asole propri-
etorship;

(D) the owner of more than a 25 percent ownership in-
terest in the organization; or

(E) the designated trustee of the organization.

(3) Violation--Non-compliance with astatute, commission
rule, order, license, permit, or certificate relating to safety or the pre-
vention or control of pollution.

(4) Electronic filing--An electronic transmission to the
commission in the prescribed form and format authorized by the
commission.

(5) Organization--Any person, firm, partnership, joint
stock association, corporation, or other organization, domestic or for-
eign, operating wholly or partially within this state, acting as principal
or agent for another, for the purpose of performing operations within
the jurisdiction of the commission.

(c) Organization eligibility. The commission may not accept
an organization report or an application for a permit, or approve a cer-
tificate of compliance if:

(1) the organization that submitted the report, application,
or certificate violated a statute or commission rule, order, license, cer-
tificate, or permit that relates to safety or the prevention or control of
pollution; or

(2) any person who holds a position of ownership or con-
trol in theorganization has, within thefive years preceding the date on
which the report, application, or certificate is filed, held a position of
ownership or control in another organization, and during that period of
ownership or control the other organization violated a statute or com-
mission rule, order, license, permit, or certificate that relates to safety
or the prevention or control of pollution.

(d) Violations. An organization has committed a violation if
there is either a commission order against an organization finding that
the organization has committed a violation and all appeals have been
exhausted or an agreed order entered into by the commission and an
organization relating to an alleged violation, and:

(1) the conditions that constituted the violation or alleged
violation have not been corrected;

(2) all administrative, civil and criminal penalties, if any,
relating to the violation or agreed settlement relating to an alleged vi-
olation have not been paid; or

(3) all reimbursements of costs and expenses, if any, as-
sessed by the commission relating to the violation or to the alleged
violation have not been collected.

(e) Requirements for electronic filing under the Electronic
Compliance and Approval Process(ECAP). An organization may sub-
mit to the commission an electronic filing pursuant to the Electronic
Compliance and Approval Process if:

(1) the organization and the commission have executed a
Master Electronic Filing Agreement;

(2) the commission hasauthorized the electronic filing in a
prescribed form and format asidentified in Supplement 1 to theMaster
Electronic Filing Agreement;

(3) theorganizationhasfiled aSecurity Administrator Des-
ignation with the commission; and

(4) the organization pays all required filing fees.

(f) Requirements for electronic filing under the Electronic
Data Interchange (EDI) program. An organization may submit an
electronic fil ing with the commission pursuant to the Electronic Data
Interchange program if:

(1) the organization has executed a Master Electronic Fil-
ing Certification;

(2) the commission has authorized the electronic fil ing in
a prescribed form and format under the Electronic Data Interchange
program; and

(3) the organization and any authorized agent comply with
all provisions published by the commission for electronic fil ings.

(g) Other electronic transmissions. Thecommission may at its
discretion accept written notice electronically transmitted.

§3.86. Horizontal Drainhole Wells.

(a) - (e) (No change.)

(f) Drilling applications and required reports.

(1) Application. Any intent to develop a new or existing
well with horizontal drainholes must be indicated on the application to
drill. An application for a permit to drill a horizontal drainhole shall
include the fees required by Statewide Rule 78, §3.78 of this title (re-
lating to Fees, Performance Bonds, and Alternate Forms of Financial
Security Required To Be Filed), and shall be certified by a person ac-
quainted with the facts, stating that all information in the application is
true and complete to the best of that person’s knowledge [and that the
accompanying plat is accurately drawn to scale and correctly reflects
all pertinent and required data].

(2) Drill ing unit plat. The application to drill a horizontal
drainhole shall be accompanied by a plat.

(A) In addition to the plat requirements provided for in
§3.5 of this title (relating to Application to Drill, Recomplete, or Reen-
ter) (Statewide Rule 5), the plat shall include:

(i) the lease, pooled unit, or unitized tract, showing
the acreage assigned to the drill ing unit for the proposed well and the
acreage assigned to the drilling units for all current applied for, permit-
ted, or completed oil, gas, or oil and gaswellson the lease, pooled unit,
or unitized tract;

(ii) the surface location of the proposed horizontal
drainholewell, and theproposed path, penetration points, and terminus
locations of all drainholes;
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(iii) two perpendicular lines from the nearest point
on the lease line, pooled unit line, or any unleased interest in a tract of
the pooled unit, depicting the distance(s) to:

(I) the penetration point(s); and

(II) the terminus location(s);

(iv) perpendicular lines providing the distance in
feet from the two nearest non-parallel survey lines to the terminus
location(s);

(v) alineproviding thedistancein feet fromtheclos-
est point along thehorizontal course(s) of thedrainhole(s) to thenearest
point on the lease line, pooled unit line, or unitized tract line. If there
is an unleased interest in a tract of the pooled unit that is nearer than
the pooled unit line, the nearest point on that unleased tract boundary
shall be used; and

(vi) lines from the nearest oil, gas, or oil and gas
well, applied for, permitted or completed in the same lease or pooled
unit and in the same field and reservoir depicting the distance to:

(I) the penetration point(s);

(II) the closest point along the horizontal
course(s) of the drainhole(s); and

(III) the terminus location(s).

(B) An amended drilling permit application and plat
shall be filed after completion of the horizontal drainhole well if the
commission determines that the drainhole as drilled is not reasonable
with respect to the drainhole represented on the plat filed with the
drilling permit application.

[(2) Drilling Unit Plat. The required plat must depict the
lease, pooled unit or unitized tract, showing the acreage assigned to
the drilling unit for the proposed well and the acreage assigned to the
drilling units for all current applied for, permitted or completed wells
on the lease, pooled unit or unitized tract, the surface location of the
proposed horizontal drainholewell, and theproposed path, penetration
point, and terminus of all drainholes. An amended drilling application
permit and plat shall be filed after completion of the horizontal drain-
hole well if the commission determines that the drainhole as drilled
is not reasonable with respect to the drainhole represented on the plat
filed with the drilling permit application.]

(3) - (4) (No change.)

(g) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 6, 2001.

TRD-200101329
Mary Ross McDonald
Deputy General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 475-1295

♦ ♦ ♦
16 TAC §3.70

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the

Railroad Commission of Texas or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Commission proposes the repeal of §3.70 pursuant to Texas
Natural Resources Code, §§81.051 and 81.052, which provide
the Commission with jurisdiction over all persons owning or en-
gaged in drilling or operating oil or gas wells in Texas and the
authority to adopt all necessary rules for governing and regu-
lating persons and their operations under the jurisdiction of the
Commission.

The Texas Natural Resources Code, §§81.051, 81.052,
85.202(a)(1), 88.011, 91.101(4), and 92.001-92.007, are
affected by the proposed repeal.

Issued in Austin, Texas, on March 6, 2001.

§3.70. Commission Forms Required to be Filed.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 6, 2001.

TRD-200101328
Mary Ross McDonald
Deputy General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 475-1295

♦ ♦ ♦
CHAPTER 9. LIQUEFIED PETROLEUM GAS
DIVISION
SUBCHAPTER A. GENERAL REQUIRE-
MENTS
16 TAC §§9.2, 9.3, 9.8, 9.10, 9.51 - 9.54

The Railroad Commission of Texas proposes amendments to
§§9.2, 9.3, 9.8, 9.10, 9.51, 9.52, 9.53, and new §9.54, relating
to Definitions; LP-Gas Report Forms; Application for a New Cer-
tificate; Rules Examination; General Requirements for Training
and Continuing Education; Training and Continuing Education
Courses; Continuing Education Credit for Previous Courses; and
Commission-Approved Outside Instructors. The main purpose
of the rulemaking is to propose new §9.54 which establishes re-
quirements for individuals who wish to be approved as outside
instructors to offer training or continuing education courses ap-
proved by the Commission for Commission training or continuing
education credit. The Commission has determined that appli-
cants for outside instructors must hold a current Category E cer-
tification because this certification authorizes the widest number
of LP-gas activities and the Commission believes that outside
instructors should be knowledgeable and experienced in LP-gas
activities. The outside instructor application includes a $300 reg-
istration fee which covers the applicable subject- matter course
examinations, the train-the-trainer course, and administrative re-
view of curriculum, credentials, and any other investigation or
review that may be necessary.

The proposed new rule was published in the September 29,
2000, issue of the Texas Register as part of the Commission’s
proposed repeals and new sections for 16 TAC Chapter 9.
That rulemaking, which was adopted effective February 1,
2001, added requirements for certain applicants for LP-gas
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certificates and certain current LP-gas certificate holders to
attend training or continuing education, respectively, in order to
obtain or maintain those certificates. Proposed new §9.54 was
withdrawn from the adoption because changes the Commission
wanted to make to the rule were outside the scope of the notice
in that rulemaking.

During the original public comment period, the Texas Propane
Gas Association (TPGA) suggested that outside instructor appli-
cants also be required to attend the Commission’s individual sub-
ject matter courses (in addition to the "Train-the-Trainer" course)
and to pass the subject-matter examinations with a score of at
least 85 percent rather than 75 percent. The Commission agreed
with this suggestion and proposes this new version.

TPGA also suggested that outside instructors be required to at-
tend a Commission-taught renewal course whenever a new edi-
tion of NFPA 54 or NFPA 58 is adopted by the Commission. The
Commission agreed this would be preferable, but due to staff
and budget constraints, the Commission cannot offer renewal
courses for outside instructors at this time. Currently, the Com-
mission has four instructors to provide the training and continu-
ing education for the approximately 10,000 certified individuals
currently in the LP-gas industry in Texas. The Commission has
attempted to clarify, in this version of §9.54, the duties of outside
instructors to remain knowledgeable about the Commission’s re-
quirements.

TPGA had also commented that the $300 application fee for out-
side instructors be changed to $100. The Commission disagreed
with that comment and has retained the $300 fee in this ver-
sion of the rule. This application fee includes curriculum and
qualification review by three Commission employees, plus the
Train-the-Trainer course, plus the subject matter examinations
for the subject the outside instructor applicant wishes to teach.
Therefore, the Commission has determined that this is a reason-
able fee at this time.

The Commission also proposes amendments to §§9.2, 9.3, 9.8,
9.10, 9.51, 9.52, and 9.53 to clarify some issues with regard to
training and continuing education. In §§9.2, 9.3, and 9.51(g), the
title of the Pipeline and LP-Gas Safety Section is being changed
to the LP-Gas Safety Section due to a recent reorganization in
the Gas Services Division. The amendments to §9.8 add new
subsection (b) to address requirements for an employee who
wants to pursue a management-level certificate. The examina-
tion fee language in §9.10(a)(3)(D) is being corrected to clarify
that the examination fee is not included in the Category E or I
course fee as stated in §9.51(f)(2)(A). In §9.52, language is be-
ing added to subsection (a) to clearly specify that certain new
employees must attend at least eight hours of training. The ta-
ble in §9.52(g) is being revised to clarify the dates of previous
and new Commission courses, to clarify the class hours for the
Train-the-Trainer course, and to add a new CETP course for large
industrial/commercial installations. Reference to the new CETP
course is also being added to §9.53(3).

Thomas D. Petru, Director of Training, Alternative Fuels Re-
search and Education Division, has determined that, for each
year of the first five years that the sections are proposed to be
in effect, there will be no fiscal implications for state or local
governments.

Mr. Petru has also determined that, for each year of the first five
years the sections are proposed to be in effect, the public benefit
anticipated as a result of enforcing the sections as proposed will

be more options for individuals in the LP-gas industry to obtain
required training and continuing education. The ultimate public
benefit is enhanced safety in LP-gas activities.

There is an anticipated economic cost to individuals, small busi-
nesses, or micro-businesses required to comply with proposed
new §9.54 should they wish to become an outside instructor.
This cost includes the $300 registration fee to be paid to the
Commission and a $150 renewal fee due once every three years.
If an outside instructor revises any previously approved curricula,
the outside instructor must pay a $100 review fee as outlined in
§9.54(i).

Comments on the proposal may be submitted to Kellie Martinec,
Rules Coordinator, Office of General Counsel, Railroad Com-
mission of Texas, P.O. Box 12967, Austin, Texas 78711-2967.
Comments will be accepted for 30 days after publication in the
Texas Register and should refer to LP-Gas Docket No. 1661.
For more information, call Thomas D. Petru at (512) 463-6930.

The new section and amendments are proposed under the Texas
Natural Resources Code, §113.051, which authorizes the Com-
mission to adopt rules relating to any and all aspects or phases of
the LP-gas industry that will protect or tend to protect the health,
welfare, and safety of the general public, and §113.052, which
authorizes the Commission to adopt by reference the published
codes of nationally recognized societies, including the National
Fire Protection Association.

The Texas Natural Resources Code, §§113.051 and 113.052,
are affected by the proposed new section and amendments.

Issued in Austin, Texas on March 6, 2001.

§9.2. Definitions.
In addition to the definitions in any adopted NFPA pamphlets, the fol-
lowing words and terms, when used in this chapter, shall have the fol-
lowing meanings, unless the context clearly indicates otherwise.

(1) - (3) (No change.)

(4) Assistant director--The assistant director of the
[Pipeline and] LP-Gas Safety Section who is the Commission’s
delegate responsible for the enforcement of the LP-Gas Safety Rules
and the Texas Natural Resources Code.

(5) - (46) (No change.)

§9.3. LP-Gas Report Forms.
Under the provision of the Texas Natural Resources Code, Chapter 113,
the Railroad Commission of Texas has adopted the following forms for
use by the [Pipeline and] LP-Gas Safety Section of the Gas Services
Division.

(1) - (37) (No change.)

§9.8. Application for a New Certificate.
(a) An applicant for a new certificate shall:

(1) file with the Commission a properly completed LPG
Form 16 and the applicable rules examination fee specified in §9.10 of
this title (relating to Rules Examination);

(2) pass the applicable rules examination with a score of at
least 75%; and

(3) complete any required training and AFT in §9.51 and
§9.52 of this title (relating to General Requirements for Training
and Continuing Education; and Training and Continuing Education
Courses).

26 TexReg 2264 March 23, 2001 Texas Register



(b) An individual who holdsan employee-level certificatewho
wishes to obtain a management-level certificate shall comply with the
requirements of this section, including training and fees.

§9.10. Rules Examination.

(a) An individual who has filed LPG Form 16 and the appli-
cable nonrefundable examination fee may take the rules examination
at the Commission’s Austin office between the hours of 8:00 a.m. and
2:00 p.m., Monday through Friday, except for state holidays, and at
other designated times and locations around the state.

(1) - (2) (No change.)

(3) Exam fees.

(A) - (C) (No change.)

(D) Individuals who register and pay for a Category E
or I training course as specified in §9.51(e)(2)(A) of this title (relating
to General Requirements for Training and Continuing Education) shall
pay thechargespecified for theapplicableexamination [not becharged
a separate rules examination fee unless they wish to retake a rule ex-
amination].

(b) - (c) (No change.)

§9.51. General Requirements for Training and Continuing Educa-
tion.

(a) - (f) (No change.)

(g) Retention of records. Individual employees shall be re-
sponsible for promptly notifying the AFRED training section of any
discrepancies or errors in the training or continuing education records,
and shall notify the [Pipeline and] LP-Gas Safety Section for discrep-
ancies or errors in examination records. In the event of a discrepancy,
the Commission’s records shall be deemed correct unless the individ-
ual has copies of applicable documents which clarify the discrepancy.

§9.52. Training and Continuing Education Courses

(a) Training. Applicants for a new license or certificate listed
in this subsection, other than Category E or I management- level indi-
viduals and except as stated in paragraph (4) of this subsection, shall
attend at least eight hours of training prior to their first certificate re-
newal deadlineof May 31 thefollowing year. Applicants for Category
E or I management-level shall attend the course or courses specified
for the category [comply with the applicable training requirements as
shown in Table 1 of this section].

(1) - (4) (No change.)

(b) - (f) (No change.)

(g) Training and continuing education courses and other in-
formation are shown in Table 1 of this subsection. Items on the table
marked with an "x" indicate courses that meet training or continuing
education requirements for management-level or employee-level cer-
tificate holders in that category.
Figure: 16 TAC §9.52(g)

§9.53. Continuing Education Credit for Previous Courses.

An individual who is a current and valid certificate holder as of March
1, 2001, may receive credit toward the first continuing education
requirement randomly assigned by the Commission as described in
§9.52(b) of this title (relating to Training and Continuing Education
Courses) if the individual completed one or more of the following:

(1) - (2) (No change.)

(3) CETP courses. An individual who has attended a CETP
course on or after September 1, 1997, shall receive credit as shown in

the table in §9.52(g) if the course applies directly to the LP-gas activ-
ities authorized by the individual’s certificate. Individuals wishing to
receive credit for a CETP course shall submit to the AFRED training
section, in writing, the individual’s name, address, phone number, valid
Social Security number, CETP course date, and a copy of the CETP
certificate for an equivalent CETP course as follows:

(A) - (E) (No change.)

(F) Appliance Installation; [or]

(G) Appliance Service;or [.]

(H) Large Industrial/Commercial.

§9.54. Commission-Approved Outside Instructors.
(a) General.

(1) The Commission may approve and award continuing
education credit or new employees’ training credit for courses offered
by an outside instructor provided the outside instructor complies with
the requirements of this section.

(2) LP-gas companies may offer courses to their own per-
sonnel and to other companies’ personnel provided that the LP-gas
company and the outside instructor comply with the requirements of
this section.

(3) All curriculum and course materials submitted for
Commission review by an outside instructor applicant shall be printed
or typewritten, organized, and easily readable, and shall remain
confidential within the limitsof Tex. Gov’ t Code, Chapter 552 (Public
Information Act).

(4) Copiesof theCommission’scurriculaand materialsare
available from the Commission at a reasonable cost.

(b) Application process. Outside instructor applicants shall
submit the following to the Commission:

(1) a non-refundable $300 registration feefor each outside
instructor;

(2) a copy of the applicant’s Category E current certifica-
tion card;

(3) for each course the outside instructor applicant intends
to teach:

(A) the curriculum for and a description of the course;

(B) the course materials and related supporting infor-
mation or a statement that the instructor will use the Commission’s
course materials;

(C) a statement specifying whether the outside instruc-
tor seeks approval to certify any AFT described in §9.52 of this title
(relating to training and continuing education courses);

(4) proof that the outside instructor applicant has experi-
ence, during at least three of the four years prior to the date of filing
the application, in both:

(A) conductingLP-gastraining or continuing education
courses and

(B) performing or supervising LP-gas activities; and

(5) any other information required by this section.

(c) Curriculum standards. Thecurriculum for each coursethat
an outsideinstructor applicant intendsto teach shall include, whereap-
plicable, information that isat least theequivalent of theCommission’s
course or courses on the same topic or topics, and shall include all ap-
plicable current LP-gas regulations for Texas. Courses not offered by
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the Commission may beapproved if the coursesare equal or greater in
overall quality to other approved courses.

(d) Commission review. The Commission shall review theap-
plication for approval as an outside instructor and, within 14 business
daysof thefiling of theapplication, shall notify theapplicant in writing
that the application is approved, denied, or incomplete. If an applica-
tion is incomplete, the Commission’s notice of deficiency shall iden-
tify the necessary additional information, including any deficiencies in
course materials. The outside instructor applicant shall fi le the neces-
sary additional information within 30 calendar days of the date of the
Commission’s notice of deficiency. The outside instructor applicant’s
failureto filethenecessary additional information within theprescribed
timeperiod may result in thedismissal of theoutside instructor’ sappli-
cation and thenecessity of theoutside instructor applicant again paying
the non-refundable $300 registration fee for each subsequent fil ing of
an application.

(e) Additional requirements for approval. Outside instructor
applicantswhoseapplications are approved in writing by theCommis-
sion shall attend the Commission’s Train-the-Trainer Course, the fee
for which isincluded in the$300registrationfee. TheTrain-the-Trainer
Course shall include classroom instruction and the subject-matter ex-
aminations for each course for which the applicant seeks approval to
conduct. An outside instructor applicant shall pass the subject-matter
examination for each course with a score of at least 85 percent and
shall attend the subject-matter courses for which the applicant seeks
approval to conduct.

(f) Notification of approval. Within 10 business days of the
outside instructor applicant’s completion of the requirements of this
section, the Commission shall notify the applicant in writing that the
applicant is approved as an outside instructor and the outside instruc-
tor may then begin offering the courses for which the Commission ap-
proved the outside instructor.

(g) Term of approval. Commission approval of an outside in-
structor remains valid for three years unless the Commission revokes
the approval pursuant to subsection (l) of this section.

(h) Renewal of approval. To continue offering Commission-
approved LP-gas courses, an outside instructor shall renew his or her
Commission approval every three years by paying a $150 renewal fee
to the Commission. An outside instructor who is renewing his or her
approval shall not be required to attend the Train-the-Trainer Course
again, provided that the outside instructor has conducted at least one
Commission-approved LP-gas course within the 12 months immedi-
ately prior to the month in which a renewal would become effective.

(i) Revision of course materials. An outside instructor who
substantively revises any course materials previously approved by the
Commission shall submit therevisionsin writing, along with a$100 re-
view fee to theCommission, and shall not usethematerials in acourse
until the outside instructor has received written Commission approval.
The Commission shall review the revised course materials and, within
14 business days, shall notify the outside instructor in writing that the
revised course materials are approved or not approved. If the revised
coursematerialsarenot approved, theCommission’snoticeshall iden-
tify the portion or portions that are not approved and/or shall describe
any deficiencies in the revised coursematerials. The outside instructor
shall fi le any necessary additional information within 30 calendar days
of the date of the Commission’s notice of disapproval. The outside in-
structor’ s failure to file thenecessary additional information within the
prescribed timeperiod may result in thedismissal of theoutsideinstruc-
tor’ s request for approval of revised course materials and thenecessity
of again paying the $100 review fee for each subsequent fil ing of re-
vised course materials.

(j) Continuing requirements. Outside instructors shall:

(1) maintain their Category E certificate in continuous
good standing. Any interruption of the required Category E certifica-
tion may result in the Commission revoking the outside instructor’s
approval;

(2) adhere to professional standards of conduct in course
presentations; and

(3) report to theCommission within three businessdaysof
the conclusion of acourse the names, social security numbers, and any
other information required by theCommission, of thepersonscomplet-
ing the course. The report shall be made by electronic mail (e-mail) in
an electronic format provided by theCommission. Theoutsideinstruc-
tor shall ensure that the Commission receives the report by securing
written acknowledgment of its receipt by the Commission. This ac-
knowledgement may be by return electronic mail (e-mail).

(k) Disclaimer. Outside instructors are responsible for every
aspect of the courses they teach, including the location, schedule, date,
time, duration, price, content, material, demeanor and conduct of the
outside instructor, and reporting of attendance information. The Com-
mission shall not monitor or supervise the actual course presentations
by outside instructors. The Commission is not obligated to gather,
maintain, or distribute information about outsideinstructors’ courseof-
ferings, other than the names, telephonenumbers, and addresses of ap-
proved outside instructorsand thedateon which an outsideinstructor’s
approval would expire, absent renewal. The Commission may refuse
to issue or renew a certificate for an individual who presents for Com-
mission credit an unapproved course; acoursetaught by an unapproved
outside instructor; or acourse taught using unapproved, incomplete, or
incorrect materials.

(l) Complaints.

(1) Complaints regarding outside instructorsshall be made
to the Commission in writing by electronic mail (e-mail), facsimile
transmission (fax), or U. S. Postal Service; shall include the printed
name, address, telephone number, and, if fi led by fax or U.S. Postal
Service, the signature of the person complaining; shall state the out-
side instructor’ s name, the date, location, and title of the course; and
shall set forth the facts that the complainant alleges demonstrate that
the outside instructor:

(A) failed to meet or maintain Commission require-
ments for outside instructor approval;

(B) failed to deliver a course as approved, including
failure to follow the approved curriculum, to use the approved course
materials, or to deliver the requisitenumbersof hoursof instruction; or

(C) engaged in other conduct, including the use of lan-
guage, that created an atmospherenot conduciveto learning. Such con-
duct includes but is not limited to demeaning, derogating, or stereotyp-
ing women or men, disabled persons, members of any political, reli-
gious, racial, or ethnic group, or a particular individual, organization,
or product.

(2) Upon receipt of a complaint and at its discretion, the
Commission may gather any additional information necessary or ap-
propriate to making afull and complete analysis of thecomplaint. The
Commission shall deliver a written copy of the analysis and any find-
ingsby certified mail to theoutside instructor who is thesubject of the
complaint. Theoutsideinstructor may fileawritten responsewithin 20
calendar days from the date the findings are postmarked.

(3) If the Commission determines that an outside instruc-
tor hasengaged in conduct prohibited by thissection, theCommission
may prepare areport that states thefactson which thedetermination is
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based and therecommendation asto theaction theCommission intends
to take. TheCommission may issueawritten warning to theoutsidein-
structor; decline to approve or renew the outside instructor’ s approval;
or revoke the outside instructor’ s approval.

(4) The Commission shall mail a copy of the report and
recommendation to the outside instructor by certified mail and shall
include a statement that the outside instructor has a right to a hearing
on the determination contained in the report.

(5) Within20 calendar daysafter thedatethenoticeispost-
marked, theoutsideinstructor shall fileawrittenresponseeither accept-
ing the determination and recommended action or requesting ahearing
on the determination.

(6) If the outside instructor accepts the determination, he
or she shall notify the Commission in writing of the acceptance, and
the Commission shall take the action indicated in the report.

(7) If an outside instructor requestsa hearing or fails to re-
spond timely to thenoticegiven under paragraph (5) of thissubsection,
the director shall refer the matter to the Office of General Counsel for
the setting of a hearing. The Office of General Counsel shall assign
an examiner to conduct a hearing, which shall be conducted under the
Commission’s General Rules of Practice and Procedure, Chapter 1 of
this title (relating to Practice and Procedure).

(8) Following hearing, theCommission may enter an order
findingthat theoutsideinstructor hasviolated Commission rulesor that
no violation has occurred; and may make any other finding based on
the evidence in the record.

(9) If theoutside instructor doesnot comply with the order
of the Commission, and if the enforcement of the Commission’s order
is not stayed, then the Office of General Counsel may refer the matter
to the attorney general for enforcement of the Commission’s order.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 6, 2001.

TRD-200101347
Mary Ross McDonald
Deputy General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 475-1295

♦ ♦ ♦
CHAPTER 12. COAL MINING REGULATIONS
The Railroad Commission of Texas proposes amendments to
16 TAC §§12.80, relating to Procedures: Initial Processing,
Record Keeping, and Notification Requirements; 12.385, relat-
ing to Backfilling and Grading: General Grading Requirements;
12.552, relating to Backfilling and Grading: General Grading
Requirements; and 12.651, relating to Coal Processing Plants:
Performance Standards. The commission proposes the amend-
ments to maintain consistency with federal regulations and to
streamline the effectiveness of commission rules.

The commission proposes to amend §12.80(a)(1) to reduce the
number of days, from 60 to 30 days from the date of receipt of
petition, within which the commission must notify a petitioner of
petition completeness. This amendment is proposed to parallel

federal regulation 30 CFR §764.15(a)(1), relating to initial pro-
cessing, record-keeping, and notification requirements.

The commission proposes to amend §12.80(a) to remove para-
graph (3), which states that the commission may reject frivolous
petitions for designation or petitions for termination of designa-
tions, that no party bears the burden of proof, and that each pe-
tition shall be considered and acted upon by the commission.
The commission proposes to remove this paragraph to stream-
line the effectiveness of commission rules and to parallel the fed-
eral regulation 30 CFR §764.15(a)(1), relating to initial process-
ing, record-keeping, and notification requirements.

The commission proposes to amend §12.80(a)(4) to add that a
petition can be determined to be frivolous if available information
shows that either no mineable coal resources exist in the peti-
tioned area or the petitioned area is not or could not be subject
to related surface coal mining operations and surface impacts
incident to an underground coal mine or an adjoining surface
mine. This language is proposed to parallel federal regulations
dealing with designation of federal lands as unsuitable for coal
mining, 30 CFR §769.140(a)(3)(ii), relating to initial processing,
record-keeping, and notification requirements.

The commission proposes nonsubstantive amendments
to §§12.80(a)(4) through (a)(7) by redesignating them as
§§12.80(a)(3) through (a)(6).

The commission proposes to remove §12.80(b)(2) that states
the commission may provide for a hearing or period of written
comments on completeness of the petition. This proposal is to
streamline the effectiveness of commission rules and to parallel
the federal regulation 30 CFR §764.15(a)(1), relating to initial
processing, record-keeping, and notification requirements.

The commission proposes a nonsubstantive amendment to
§12.80(b)(3) by redesignating it as (b)(2).

The commission proposes to amend §12.385(a) by deleting the
provisions that pertain to performance standards for backfilling
and grading of previously mined land. This amendment is re-
quired by the Office of Surface Mining Reclamation and Enforce-
ment, United States Department of Interior (OSM).

The commission proposes to add new §12.385(e) to include pro-
visions for backfilling and grading of previously mined areas that
are substantially identical to the corresponding federal regulation
30 CFR §816.106, relating to backfilling and grading: previously
mined areas. This addition is required by OSM.

The commission proposes to amend §12.552(a) by deleting the
provisions that pertain to performance standards for backfilling
and grading on previously mined land. This amendment is re-
quired by OSM.

The commission proposes to add new §12.552(e) to include pro-
visions for backfilling and grading of previously mined areas that
are substantially identical to the corresponding federal regulation
30 CFR §817.106, relating to backfilling and grading: previously
mined areas. This addition is required by OSM.

The commission proposes to amend §12.651(13) to add refer-
ence citations to §§12.224 through 12.338, relating to proper top-
soil handling. This amendment is required by OSM.

Melvin Hodgkiss, Director, Surface Mining and Reclamation Di-
vision, has determined that, during each year of the first five
years the proposed amendments are in effect, there will likely be
no fiscal impacts to state government associated with the pro-
posed amendments to regulations concerning the remining of
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previously mined lands or proposed amendments to procedures
for processing of petitions for designation of lands as unsuitable
for mining. The proposed amendments to the latter should have
the effect of streamlining the decision process, allowing the com-
mission to issue decisions on petitions in a shorter time period.
Mr. Hodgkiss has also determined that, during each year of the
first five years the proposed amendments are in effect, there will
be no discernable fiscal impacts to local governments as a result
of their adoption.

Mr. Hodgkiss has also determined that the public benefit from
adoption of the proposed amendments will be increased accu-
racy in the rules due to addition or correction of internal cites,
clarity of descriptions and continued compliance with OSM re-
quirements.

Mr. Hodgkiss has determined that for each year of the first five
years the amendments are in effect there will be no increased
costs of compliance with the amended rules. These rule amend-
ments are largely housekeeping measures that are anticipated
to have virtually no practical effect in Texas, but which will keep
the Texas program in compliance with OSM requirements.

The commission has not requested a local employment impact
statement pursuant to Texas Government Code, §2001.022(b).

Comments on these proposed amendments should be sub-
mitted to Melvin Hodgkiss, Director, Surface Mining and
Reclamation Division, Railroad Commission of Texas, P.O.
Box 12967, Austin, Texas 78711-2967 or via electronic mail at
melvin.hodgkiss@rrc.state.tx.us. Comments will be accepted
until 5:00 p.m. on the 30th day after publication in the Texas
Register. For further information, please call Mr. Hodgkiss at
(512) 463-6901.

SUBCHAPTER F. LANDS UNSUITABLE FOR
MINING
DIVISION 4. PROCESS FOR DESIGNATING
AREAS AS UNSUITABLE FOR SURFACE COAL
MINING OPERATIONS
16 TAC §12.80

The commission proposes the amendments under Texas Natural
Resources Code §134.013, which provides the commission the
authority to promulgate rules pertaining to surface coal mining
operations.

Texas Natural Resources Code, §134.013, is affected by the pro-
posed amendments.

Issued in Austin, Texas, on March 6, 2001.

§12.80. Procedures: Initial Processing, Record Keeping, and Notifi-
cation Requirements.

(a) Initial processing procedures.

(1) Within 30 [60] days of receipt of a petition, the Com-
mission shall notify the petitioner by certified mail whether or not the
petition is complete under §§12.79(b) or (c) of this title (relating to
Procedures: Petitions). Complete, for a designation or termination pe-
tition, means that the information required under §§12.79(b) or (c) of
this title (relating to Procedures: Petitions) has been provided.

(2) The Commission shall determine whether any identi-
fied coal resources exist in the area covered by the petition, without
requiring any showing from the petitioner. If the Commission finds

there are not any identified coal resources in that area, it shall return
the petition to the petitioner with a statement of the findings.

[(3) TheCommission may reject petitions for designations
or terminations of designations which are frivolous. Once the petition
requirements for completeness are met, no party shall bear any burden
of proof, but each accepted petition shall beconsidered and acted upon
by the Commission pursuant to the procedures of this subchapter (re-
lating to Lands Unsuitable for Mining).]

(3) [(4)] If the Commission determines that the petition is
incomplete, frivolous, or that the petitioner does not meet the require-
ment of §12.79(a) of this title (relating to Procedures: Petitions), it shall
return the petition to the petitioner with a written statement of the rea-
sons for the determination and the categories of information needed to
make the petition complete. A frivolous petition is one in which the
allegations of harm lack serious merit or available information shows
that either no mineable coal resources exist in the petitioned area or
the petitioned area isnot or could not be subject to related surface coal
mining operationsand surfaceimpacts incident to an underground coal
mine or an adjoining surface mine.

(4) [(5)] When considering a petition for an area which was
previously and unsuccessfully proposed for designation, the Commis-
sion shall determine if the new petition presents significant new alle-
gations of facts with evidence which tends to establish the allegations.
If the petition does not contain such materials, the Commission may
choose not to consider the petition and may return the petition to the
petitioner, with a statement of its findings and a reference to the record
of the previous designation proceedings where the facts were consid-
ered.

(5) [(6)] The Commission shall notify the person who sub-
mits a petition of any application for a permit received which includes
any area covered by the petition.

(6) [(7)] The Commission may determine not to process
any petition received in so far as it pertains to lands for which an ad-
ministratively complete permit application has been filed and the first
newspaper notice has been published. Based on such a determination,
the Commission may issue a decision on a complete and accurate per-
mit application and shall inform the petitioner why the Commission
cannot consider the part of the petition pertaining to the proposed per-
mit area.

(b) Public notice and hearing procedures.

(1) Promptly after a petition is received, the Commission
shall notify the general public of the receipt of the petition by a news-
paper advertisement placed in the locale of the area covered by the pe-
tition. The notice shall be published in the county newspaper of the
largest circulation in the county, for each county of the petitioned area
and in theTexas Register. The Commission shall make copies of the
petition available to the public and shall provide copies of the petition
to other interested governmental agencies, intervenors, persons with an
ownership interest of record in the property, and other persons known
to the Commission to have an interest in the property. Proper notice to
persons with an ownership interest of record in the property shall com-
ply with the requirements of applicable State law.

[(2) TheCommission may providefor ahearing or aperiod
of written commentson completenessof petitions. If ahearing or com-
ment periodon completenessisprovided, theCommission shall inform
interested governmental agencies, intervenors, persons with an owner-
ship interest of record in the property, and other persons known to the
Commission to have an interest in the property of the opportunity to
request to participate in such a hearing or provide written comments.
Proper notice to persons with an ownership interest of record in the

26 TexReg 2268 March 23, 2001 Texas Register



property shall be accomplished by placing a postage paid notice, ad-
dressed asshown in thepublic record, in theU.S. Mail. Noticeof such
ahearing shall bemadeby anewspaper advertisement placed in thelo-
cale of the area covered by the petition. The notice shall be published
in the county newspaper of the largest circulation in the county, for
each county of thepetitioned areaand in theTexasRegister. TheCom-
mission shall notify the petitioner of such a hearing by certified mail.
On the basis of the Commission’s review, as well as consideration of
all comments, the Commission shall determine whether the petition is
complete.]

(2) [(3)] Promptly after the determination that a petition is
complete, the Commission shall request submissions from the general
public of relevant information by a newspaper advertisement placed
once a week for two consecutive weeks in the locale of the area covered
by the petition, in the county newspaper of the largest circulation in the
county, for each county of the petitioned area, and in theTexas Register.

(c) - (d) No change.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 6, 2001.

TRD-200101356
Mary Ross McDonald
Deputy General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 475-1295

♦ ♦ ♦
SUBCHAPTER K. PERMANENT PROGRAM
PERFORMANCE STANDARDS
DIVISION 2. PERMANENT PROGRAM
PERFORMANCE STANDARDS - SURFACE
MINING ACTIVITIES
16 TAC §12.385

The commission proposes the amendments under Texas Natural
Resources Code §134.013, which provides the commission the
authority to promulgate rules pertaining to surface coal mining
operations.

Texas Natural Resources Code, §134.013, is affected by the pro-
posed amendments.

Issued in Austin, Texas, on March 6, 2001.

§12.385. Backfilling and Grading: General Grading Requirements.
(a) The final graded slopes shall not exceed in grade either the

approximate premining slopes, or any lesser slopes approved by the
Commission based on consideration of soil, climate, or other charac-
teristics of the surrounding area. Postmining final graded slopes need
not be uniform but shall approximate the general nature of the prem-
ining topography. [The requirements of this section may be modified
by the Commission where the surface mining activities are reaffecting
previously mined lands that have not been restored to the standards of
§§12.330-12.384, this section, and §§12.386-12.403 of this title (re-
lating to Permanent Program Performance Standards -- Surface Min-
ing Activities) and sufficient spoil isnot available to otherwisecomply
with this section.] The person who conducts surface mining activities
shall, at a minimum:

(1) - (2) No change.

(b) - (d) No change.

(e) Backfill ing and grading of previously mined areas shall be
subject to the following requirements:

(1) remining operations on previously mined areas that
contain a preexisting highwall shall comply with the requirements of
§12.384 of this title (relating to Backfill ing and Grading: General
Requirements), this section, and §§12.386-12.388 of this title (relating
to Backfilling and Grading: Covering Coal and Acid- and Toxic-Form-
ing Materials, to Backfilling and Grading: Thin Overburden, and to
Backfill ing and Grading: Thick Overburden), except as provided in
this subsection; and

(2) the requirements of §12.384(b)(1) requiring the elimi-
nation of highwalls shall not apply to remining operations where the
volume of all reasonably available spoil is demonstrated in writing to
the Commission to be insufficient to completely backfill the reaffected
or enlarged highwall. Thehighwall shall beeliminatedto themaximum
extent technically practical in accordance with the following criteria:

(A) all spoil generated by the remining operation and
any other reasonably available spoil shall be used to backfill the area.
Reasonably available spoil in the immediate vicinity of the remining
operation shall be included within the permit area;

(B) thebackfill shall begraded to aslopewhich iscom-
patible with the approved postmining land use and which provides ad-
equate drainage and long-term stability;

(C) any highwall remnant shall be stable and not pose
a hazard to the public health and safety or to the environment. The
operator shall demonstrate, to the satisfaction of the Commission, that
the highwall remnant is stable; and

(D) spoil placed on the outslope during previous min-
ing operations shall not be disturbed if such disturbances will cause
instability of the remaining spoil or otherwise increase the hazard to
the public health and safety or to the environment.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 6, 2001.

TRD-200101357
Mary Ross McDonald
Deputy General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 475-1295

♦ ♦ ♦
DIVISION 3. PERMANENT PROGRAM PER-
FORMANCE STANDARDS - UNDERGROUND
MINING ACTIVITIES
16 TAC §12.552

The commission proposes the amendments under Texas Natural
Resources Code §134.013, which provides the commission the
authority to promulgate rules pertaining to surface coal mining
operations.

Texas Natural Resources Code, §134.013, is affected by the pro-
posed amendments.
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Issued in Austin, Texas, on March 6, 2001.

§12.552. Backfilling and Grading: General Grading Requirements.

(a) The final graded slopes shall not exceed in grade either the
approximate premining slopes, or any lesser slopes approved by the
Commission based on consideration of soil, climate, or other charac-
teristics of the surrounding area. Postmining final graded slopes need
not be uniform but shall approximate the general nature of the prem-
ining topography. [The requirements of this section may be modified
by the Commission where the underground mining activities are reaf-
fecting previously mined lands that have not been restored to the stan-
dards of §§12.500-12.551, this section, and §§12.553-12.572 of this
title (relating to Permanent Program Performance Standards -- Under-
ground Mining Activities) and sufficient spoil isnot available to other-
wisecomply with thissection.] The person who conducts underground
mining activities shall, at a minimum:

(1) - (2) No change.

(b) - (d) No change.

(e) Backfill ing and grading of previously mined areas shall be
subject to the following requirements:

(1) remining operations on previously mined areas that
contain a preexisting highwall shall comply with the requirements of
§12.551 of this title (relating to Backfill ing and Grading: General
Requirements), this section, and §12.553 of this title (relating to
Backfill ing and Grading: Covering Coal and Acid- and Toxic-Forming
Materials), except as provided in this subsection; and

(2) the requirements of §12.551(b)(1) requiring the elimi-
nation of highwalls shall not apply to remining operations where the
volume of all reasonably available spoil is demonstrated in writing to
the Commission to be insufficient to completely backfill the reaffected
or enlarged highwall. Thehighwall shall beeliminatedto themaximum
extent technically practical in accordance with the following criteria:

(A) all spoil generated by the remining operation and
any other reasonably available spoil shall be used to backfill the area.
Reasonably available spoil in the immediate vicinity of the remining
operation shall be included within the permit area;

(B) thebackfill shall begraded to aslopewhich iscom-
patible with the approved postmining land use and which provides ad-
equate drainage and long-term stability;

(C) any highwall remnant shall be stable and not pose
a hazard to the public health and safety or to the environment. The
operator shall demonstrate, to the satisfaction of the Commission, that
the highwall remnant is stable; and

(D) spoil placed on the outslope during previous min-
ing operations shall not be disturbed if such disturbances will cause
instability of the remaining spoil or otherwise increase the hazard to
the public health and safety or to the environment.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 6, 2001.

TRD-200101358
Mary Ross McDonald
Deputy General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 475-1295

♦ ♦ ♦
DIVISION 7. SPECIAL PERMANENT
PROGRAM PERFORMANCE STANDARDS--
COAL PROCESSING PLANTS AND SUPPORT
FACILITIES NOT LOCATED AT OR NEAR THE
MINESITE OR NOT WITHIN THE PERMIT
AREA FOR A MINE
16 TAC §12.651

The commission proposes the amendments under Texas Natural
Resources Code §134.013, which provides the commission the
authority to promulgate rules pertaining to surface coal mining
operations.

Texas Natural Resources Code, §134.013, is affected by the pro-
posed amendments.

Issued in Austin, Texas, on March 6, 2001.

§12.651. Coal Processing Plants: Performance Standards.

Construction, operation, maintenance, modification, reclamation, and
removal activities at operations covered by §12.650 of this title (relating
to Applicability) and this section shall comply with the following:

(1) - (12) No change.

(13) reclamation shall include proper topsoil-handling pro-
cedures, revegetation, and abandonment, in accordance with §§12.334-
12.338 of this title (relating to Topsoil: General Requirements, to Top-
soil: Removal, to Topsoil: Storage, to Topsoil: Distribution and to
Topsoil: Nutrients and Soil Amendments), §12.354 of this title (relat-
ing to Hydrologic Balance: Postmining Rehabilitation of Sedimenta-
tion Ponds), §§12.383-12.389 of this title (relating to Contemporane-
ous Reclamation, to Backfilling and Grading: General Requirements,
to Backfilling and Grading: General Grading Requirements, to Back-
filling and Grading: Covering Coal and Acid- and Toxic- Forming Ma-
terials, to Backfilling and Grading: Thin Overburden, to Backfilling
and Grading: Thick Overburden, and to Stabilization of Surface Areas
for Surface Mining), §§12.390- 12.393 and 12.395 of this title (relating
to Revegetation: General Requirements, to Revegetation: Use of Intro-
duced Species, to Revegetation: Timing, to Revegetation: Mulching
and Other Soil Stabilizing Practices, and to Revegetation: Standards
for Success) and §§12.397-12.399 of this title (relating to Cessation of
Operations: Temporary, to Cessation of Operations: Permanent, and to
Postmining Land Use);

(14) - (15) No change.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 6, 2001.

TRD-200101359
Mary Ross McDonald
Deputy General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 475-1295

♦ ♦ ♦
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PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER I. TRANSMISSION AND
DISTRIBUTION
DIVISION 2. TRANSMISSION AND
DISTRIBUTION APPLICABLE TO ALL
ELECTRIC UTILITIES
16 TAC §25.214

The Public Utility Commission of Texas (commission) proposes
an amendment to §25.214 relating to Terms and Conditions of
Retail Distribution Service Provided by Investor Owned Trans-
mission and Distribution Utilities. The proposed amendment
modifies the effective date of the tariff in subsection (d) and is
otherwise limited to changes to the pro-forma tariff (Tariff for
Retail Delivery Service). Specifically, amendments to section
4.11.1 and section II of Appendix A, Agreement between
Company and Competitive Retailer Regarding Terms and
Conditions of Delivery of Electric Power and Energy (delivery
service agreement form), as adopted by reference with §25.214,
are necessary to conform section II of the delivery service
agreement form with the language of pro-forma tariff section
4.11.1. Section 25.214, as recently adopted, implements the
Public Utility Regulatory Act, Texas Utilities Code Annotated
§39.203 (Vernon 1998, Supplement 2001) (PURA), as it relates
to the establishment of non-discriminatory terms and conditions
of retail distribution service, including the service provided
to a retail customer at transmission voltage, provided by a
transmission and distribution utility. The rulemaking to effect
these amendments will proceed under Project Number 22187.

The proposed amendment to pro-forma tariff section 4.11.1 and
Appendix A, section II is available under Project Number 22187
in the commission’s Central Records office and at the commis-
sion’s website.

Parties have raised the issue of how to proceed in the interim pe-
riod, before this amendment is effected, for purposes of signing
pilot project delivery service agreements. Because the commis-
sion certainly intended that the delivery service agreement (Ap-
pendix A) would reflect the language adopted in the body of the
tariff, parties should embody the language and options of sec-
tion 4.11.1 in their pilot project delivery service agreements.

Evan Farrington, attorney, Policy Development Division, has de-
termined that for each year of the first five-year period the pro-
posed amendment is in effect there will be no fiscal implications
for state or local government as a result of enforcing or adminis-
tering the section.

Mr. Farrington has also determined that for each year of the first
five years the proposed amendment is in effect the public benefit
anticipated as a result of enforcing the section will be increased
competition in the sale of electric power to retail customers. Fur-
thermore, there will be no adverse economic effect on small busi-
nesses or micro-businesses as a result of enforcing this section.
There may be economic costs to persons who are required to

comply with the proposed section as originally adopted; how-
ever, the proposed amendment will not affect these costs. These
costs are likely to vary from business to business, and are difficult
to ascertain. It is believed that the benefits accruing from imple-
mentation of the proposed section will outweigh these costs.

Moreover, Mr. Farrington has determined that for each year of
the first five years the proposed section is in effect there should
be no effect on a local economy, and, therefore, no local employ-
ment impact statement is required under Administrative Proce-
dure Act §2001.022.

The commission seeks comments on the proposed amendments
from interested persons. Comments should be organized in a
manner consistent with the organization of the proposed amend-
ment.

Comments on the proposed amendment (16 copies) may be
submitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, PO Box 13326, Austin, Texas
78711-3326, within 14 days after publication. The commission
invites specific comments regarding the costs associated with,
and benefits that will be gained by, implementation of the pro-
posed amendments. The commission will consider the costs
and benefits in deciding whether to adopt these amendments.
All comments should refer to Project Number 22187.

Unless specifically requested as detailed in Texas Government
Code §2001.029, commission staff does not plan to conduct a
public hearing on this rulemaking.

This amendment is proposed under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (Vernon 1998, Sup-
plement 2001) (PURA), which provides the Public Utility Com-
mission with the authority to make and enforce rules reason-
ably required in the exercise of its powers and jurisdiction. The
commission also proposes this amendment pursuant to PURA
§39.203, which grants the commission authority to establish rea-
sonable and comparable terms and conditions for open access
on distribution facilities for all retail electric utilities offering cus-
tomer choice, and comparable rates for open access for all retail
electric utilities offering customer choice.

Cross Reference to Statutes: PURA §14.002 and §39.203.

§25.214. Terms and Conditions of Retail Delivery Service Provided
by Investor Owned Transmission and Distribution Utilities.

(a) - (c) (No change.)

(d) Pro-forma Retail Delivery Tariff. The commission adopts
by reference the form "Tariff for Retail Delivery Service," effective
date of March 7, 2001[December 13, 2000]. This form is available in
the commission’s Central Records division and on the commission’s
website at www.puc.state.tx.us.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 9, 2001.

TRD-200101418
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 936-7308

♦ ♦ ♦
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TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 61. SCHOOL DISTRICTS
SUBCHAPTER BB. COMMISSIONER’S
RULES ON REPORTING REQUIREMENTS
19 TAC §61.1025

The Texas Education Agency (TEA) proposes new §61.1025,
concerning Public Education Information Management System
(PEIMS) data standards. The proposed new section provides
standards that specify data collection and submission proce-
dures for school districts and charter schools. Texas Education
Code (TEC), §42.006, authorizes the commissioner of educa-
tion, in reviewing and revising the PEIMS, to develop rules to en-
sure that the PEIMS meets the requirements specified in TEC,
§42.006(c)(1)-(3).

The proposed new section establishes the standards by which
school districts and charter schools are to submit required infor-
mation. The proposed new section specifies that the standards
are published annually in an official TEA publication. The offi-
cial publication is the PEIMS Data Standards. A preliminary ver-
sion of the PEIMS Data Standards publication applicable to the
next school year is published on the TEA website each Decem-
ber. One copy of the final version is mailed to each district and
published on the TEA website each March. If necessary, an ad-
dendum to the PEIMS Data Standards is mailed to each district
and published on the TEA website each August/September. The
proposed new section also delineates the procedures for adding,
deleting, or modifying data elements. Given the statewide appli-
cation of the PEIMS data standards and the existence of suf-
ficient statutory authority for the commissioner of education to
adopt rules related to PEIMS, legal counsel with the TEA has
recommended the adoption of the new section as part of the
Texas Administrative Code.

Ed Flathouse, associate commissioner for finance and support
systems, has determined that for the first five-year period the
section is in effect there will be no fiscal implications for state
or local government as a result of enforcing or administering the
new sections.

Mr. Flathouse and Criss Cloudt, associate commissioner for
accountability reporting and research, have determined that for
each year of the first five years the section is in effect the public
benefit anticipated as a result of enforcing the section will be the
increased knowledge by the public of the existence of standards
that specify data collection and submission procedures for the
school districts and charter schools. There will not be an effect
on small businesses. There is no anticipated economic cost to
persons who are required to comply with the proposed new sec-
tion.

Comments on the proposal may be submitted to Criss Cloudt,
Accountability Reporting and Research, 1701 North Congress
Avenue, Austin, Texas 78701, (512) 463-9701. Comments may
also be submitted electronically to rules@tea.state.tx.us or faxed
to (512) 475-3499. All requests for a public hearing on the pro-
posed section submitted under the Administrative Procedure Act
must be received by the commissioner of education not more
than 15 calendar days after notice of the proposal has been pub-
lished in the Texas Register.

The new section is proposed under the Texas Education
Code (TEC), §42.006, which authorizes the commissioner
of education, in reviewing and revising the Public Education
Information Management System (PEIMS), to develop rules
to ensure that the PEIMS meets the requirements specified in
TEC, §42.006(c)(1)-(3).

The new section implements the Texas Education Code,
§42.006.

§61.1025. Public Education Information Management System
(PEIMS) Data Standards.

(a) Standards. The Public Education Information Manage-
ment System(PEIMS) datastandards, establishedby thecommissioner
of education under Texas Education Code (TEC), §42.006, shall be
used by school districts and charter schools to submit information
required for the legislature and the Texas Education Agency (TEA) to
perform their legally authorized functions. The PEIMS data standards
shall be annually published in an official TEA publication. This
publication shall be widely disseminated and include:

(1) a description of the PEIMS data reporting require-
ments;

(2) descriptions of data elements and the codes used to re-
port them;

(3) detailed responsibilities of school districts, education
service centers, and the TEA in connection with the data submission
process, including each deadlinefor submission and resubmission; and

(4) descriptions of the data submission requirements, in-
cluding submission record layout specifications and data edit specifi-
cations.

(b) Review process. The Policy Committee on Public Educa-
tion Information (PCPEI) is a commissioner’s policy advisory group
that provides an oversight role for addressing policy issues related to
PEIMS data collection. PCPEI membership is composed of represen-
tatives of school districts, education service centers, state government,
and educational associations. TheInformation Task Force(ITF), asub-
committee of PCPEI consisting of technical experts, representatives
from user groups, and TEA staff, provides timely and impartial review
of requested changesor addition to PEIMS. The procedure for adding,
deleting, or modifying data elements described in paragraphs (1)-(5)
of this subsection provides consistency in updates to the PEIMS data
standards. The commissioner may approve changesto thePEIMSdata
standards outside this process if necessary to expedite implementation
of data collection.

(1) Prepareproposal. A written proposal isprepared toadd,
delete, or modify a PEIMS data element. The proposal provides justi-
fication for the data collection, determination of data availability, and
definitionsof critical attributes and required analysesof requested data
elements.

(2) Conduct research. Survey asampling of districts to up-
dateand refinecost estimates, assessdistrict burden, and determineany
benefits from a pilot of the data collection.

(3) Solicit feedback. TheITF and other appropriateagency
committees review proposals and make formal, written recommenda-
tions to the PCPEI. The PCPEI reviews proposals and committee rec-
ommendations and makes recommendations to the commissioner for
approval, modification, or rejection of the proposed changes.

(4) Collect data. The PEIMS data standards and edit soft-
ware made available to districts online are updated annually, imple-
menting changes to data submissions requirements.
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(5) Reevaluate data requirements. All PEIMS data
elements are reviewed by ITF and PCPEI on a three-year cycle as
part of an ongoing sunset process. The sunset process is designed to
ensure that the PEIMS data standards meet the requirements specified
in TEC, §42.006(c)(1)-(3).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 12, 2001.

TRD-200101449
Criss Cloudt
Associate Commissioner, Accountability Reporting and Research
Texas Education Agency
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 463-9701

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 15. TEXAS STATE BOARD OF
PHARMACY

CHAPTER 283. LICENSING REQUIREMENTS
FOR PHARMACISTS
22 TAC §283.5, §283.6

The Texas State Board of Pharmacy proposes amendments to
§283.5, concerning Pharmacist-Intern Duties, and §283.6, con-
cerning Preceptor Requirements. The amendments, if adopted,
will: (1) clarify the supervision requirements for pharmacist-in-
terns when engaged in functions associated with the preparation
and delivery of prescription or medication drug orders; and (2)
allow a pharmacist in an approved pharmacy residency to be-
come a preceptor after completing six months of their residency.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five- year period the rule is in effect,
there will be no fiscal implications for state or local government
as a result of enforcing or administering the rule.

Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit anticipated
as a result of enforcing the rule will be to streamline and improve
the training of pharmacist-interns. There is no fiscal impact an-
ticipated for small or large businesses or to other entities who
are required to comply with this section.

Comments on the proposal may be submitted to Steve Morse,
R.Ph., Director of Professional Services, Texas State Board of
Pharmacy, 333 Guadalupe Street, Suite 3-600, Box 21, Austin,
Texas, 78701-3942, FAX (512) 305-8082. Comments must be
received by noon, May 17, 2001.

The amendments are proposed under sections 551.002,
554.051, and 554.002 of the Texas Pharmacy Act (Chapters
551-566, Texas Occupations Code). The Board interprets
section 551.002 as authorizing the agency to protect the public
through the effective control and regulation of the practice of
pharmacy. The Board interprets section 554.051 as authorizing
the agency to adopt rules for the proper administration and
enforcement of the Act. The Board interprets section 554.002

as authorizing the Board to adopt and enforce standards for
practical training, including internship.

§283.5. Pharmacist-Intern Duties.

(a) A pharmacist-intern participating in a board-approved in-
ternship program may perform any duty of a pharmacist provided he
or she is under the [direct] supervision of:

(1) a pharmacist licensed by the board and approved as a
preceptor by the board; or

(2) a pharmacist licensed in a state other than Texas when
working in a federal facility and serving as an instructor for a Texas
college-based internship program.

(b) When working in a Texas college of pharmacy internship
program, supervision of a pharmacist-intern shall be:

(1) direct supervision when the pharmacist-intern is
engaged in functions associated with the preparation and delivery of
prescription or medication drug orders; and

(2) general supervision when the pharmacist-intern is en-
gaged in functions not associated with the preparation and delivery of
prescription or medication drug orders.

(c) [(b)] When not under the [direct] supervision of a precep-
tor pharmacist, a pharmacist-intern may function as a pharmacy tech-
nician and perform all of the duties of a certified pharmacy technician
provided the pharmacist- intern:

(1) is under the direct supervision of a pharmacist;

(2) has completed the pharmacy’s on-site technician train-
ing program;

(3) has completed a pharmacist training program in the
preparation of sterile pharmaceuticals if the pharmacist-intern is
compounding sterile pharmaceuticals; and

(4) is not counted as a pharmacy technician in the ratio of
pharmacists to pharmacy technicians. The ratio of pharmacists to phar-
macist-interns shall be 1:1 when performing pharmacy technician du-
ties.

(d) [(c)] A pharmacist-intern may not:

(1) present or identify himself/herself as a pharmacist;

(2) sign or initial any document which is required to be
signed or initialed by a pharmacist unless a preceptor cosigns the doc-
ument; or

(3) independently supervise pharmacy technicians.

§283.6. Preceptor Requirements.

(a)-(b) (No change.)

(c) For certification as a preceptor a pharmacist must:

(1) [after September 1, 1997,] have at least:

(A) one year of experience in the type of internship
practice setting; or

(B) six months of residency training if the pharmacy
resident is in a program accredited by the American Society of Health
System Pharmacists.

[(2) after September 1, 1998:]

(2) [(A)] have completed 3 hours of preceptor training de-
veloped by a Texas college of pharmacy and provided by an ACPE
approved provider within the previous 3 years;
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(3) [(B)] complete 3 hours of preceptor training developed
by a Texas college of pharmacy and provided by an ACPE approved
provider every 3 years; and

(4) [(3)] meet the requirements of subsection (f) of this
section.

(d)-(f) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 9, 2001.

TRD-200101422
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 305-8028

♦ ♦ ♦
CHAPTER 291. PHARMACIES
SUBCHAPTER B. COMMUNITY PHARMACY
(CLASS A)
22 TAC §§291.33, 291.34, 291.36

The Texas State Board of Pharmacy proposes amendments to
§291.33, concerning Operational Standards, §291.34, concern-
ing Records, and §291.36, concerning Class A Pharmacies
Compounding Sterile Pharmaceuticals. The amendments, if
adopted, will: (1) permit an automated prescription checking
device under certain conditions; and (2) clarify a pharmacist’s
responsibility when presented with prescriptions issued pur-
suant to internet- based or telephonic consultations without a
valid patient-practitioner relationship.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five- year period the rule is in effect,
there will be no fiscal implications for state or local government
as a result of enforcing or administering the rule.

Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit anticipated
as a result of enforcing the rule will be: (1) to permit the more
efficient use of automation in pharmacies; and (2) to provide a
safer drug ordering and dispensing process. There is no fiscal
impact anticipated for small or large businesses or to other enti-
ties who are required to comply with this section.

Comments on the proposal may be submitted to Steve Morse,
R.Ph., Director of Professional Services, Texas State Board of
Pharmacy, 333 Guadalupe Street, Suite 3-600, Box 21, Austin,
Texas, 78701-3942, FAX (512) 305-8082. Comments must be
received by noon, May 17, 2001.

The amendments are proposed under sections 551.002,
554.051, and 554.005 of the Texas Pharmacy Act (Chapters
551-566, Texas Occupations Code). The Board interprets
section 551.002 as authorizing the agency to protect the public
through the effective control and regulation of the practice of
pharmacy. The Board interprets section 554.051 as authorizing
the agency to adopt rules for the proper administration and
enforcement of the Act. The Board interprets section 554.005

as authorizing the Board to regulate the delivery or distribution
of prescription drugs as they relate to the practice of pharmacy.

The statutes affected by this rule: Chapters 551-566, Texas Oc-
cupations Code.

§291.33. Operational Standards.
(a)-(i) (No change.)

(j) Automated devices and systems.

(1)-(3) (No change.)

(4) Automated checking device.

(A) For the purpose of this subsection, an automated
checking device is a fully automated device which confirms, after dis-
pensing but prior to delivery to the patient, that the correct drug and
strength has been labeled with the correct label for the correct patient.

(B) For the purposeof §291.32(b)(2) of this subchapter
(relating to Personnel), thefinal check of adispensed prescription shall
be considered accomplished using an automated checking device pro-
vided:

(i) a check of the final product is conducted by a
pharmacist prior to delivery to the patient or the following checks are
performed by a pharmacist:

(I) the prepackaged drug used to fill the order is
checked by apharmacist who verifiesthat thedrug islabeled and pack-
aged accurately; and

(II) a pharmacist checks the accuracy of each
original or new prescription drug order.

(ii) the prescription is dispensed, labeled, and made
ready for delivery to the patient in compliance with Class A (Commu-
nity) Pharmacy rules; and

(iii) prior to delivery to the patient:

(I) the automated checking device confirms that
thecorrect drug and strength hasbeen labeled with thecorrect label for
the correct patient; and

(II) a pharmacist performs all other duties
required to ensure that the prescription has been dispensed safely and
accurately as prescribed.

(C) If the final check is accomplished as specified in
subparagraph (B) of this paragraph, the following additional require-
ments must be met.

(i) Thepharmacy hasconducted initial testing of the
automated checking deviceand hasacontinuousquality assurancepro-
gram which documents that the automated checking device accurately
confirms that the correct drug and strength has been labeled with the
correct label for the correct patient.

(ii) The pharmacy documents and maintains:

(I) the name(s), initials, or identification code(s)
of each pharmacist responsible for the checks outlined in (B)(i) of this
paragraph; and

(II) the name(s) initials, or identification code(s)
and specific activity(ies) of each pharmacist or pharmacy technician
who perform any other portion of the dispensing process.

(iii) Thepharmacy establishesmechanismsand pro-
cedures to test the accuracy of the automated checking device at least
monthly.

§291.34. Records.
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(a) (No change.)

(b) Prescriptions.

(1) Professional responsibility.

(A) Pharmacists shall exercise sound professional
judgment with respect to the accuracy and authenticity of any pre-
scription drug order they dispense. If the pharmacist questions the
accuracy or authenticity of a prescription drug order, he/she shall
verify the order with the practitioner prior to dispensing.

(B) Prior to dispensing aprescription, pharmacistsshall
determine, in the exercise of sound professional judgment, that a pre-
scription was issued under a valid patient-practitioner relationship and
that the prescribed drug is considered necessary for the treatment or
prevention of illness. A pharmacist shall not dispenseany prescription
drug if thepharmacist knowsor should haveknown that theprescription
was issued on the basisof an Internet-based or telephonic consultation
without a valid patient-practitioner relationship. A valid relationship
requires, at a minimum, that the practitioner has:

(i) verified that theperson requesting themedication
is in fact who the person claims to be;

(ii) established a diagnosis through the use of ac-
cepted medical practices such as patient history, mental status exam,
physical examination, and appropriate diagnostic and laboratory test-
ing;

(iii) discussed with the patient the diagnosis and the
evidence for it, the risksand benefits of various treatment options; and

(iv) insured availability of the practitioner or cover-
age for the patient for appropriate follow-up care.

(C) Subparagraph B of thisparagraph does not prohibit
a pharmacist from dispensing aprescription when avalid patient-prac-
titioner relationship is not present in an emergency situation (e.g. a
practitioner taking call for the patient’s regular practitioner).

(2)-(9) (No change.)

(c)-(k) (No change.)

§291.36. Class A Pharmacies Compounding Sterile Pharmaceuti-
cals.

(a)- (d) (No change.)

(e) Records.

(1) (No change.)

(2) Prescriptions.

(A) Professional responsibility.

(i) Pharmacists shall exercise sound professional
judgment with respect to the accuracy and authenticity of any pre-
scription drug order they dispense. If the pharmacist questions the
accuracy or authenticity of a prescription drug order, he/she shall
verify the order with the practitioner prior to dispensing.

(ii) Prior to dispensing a prescription, pharmacists
shall determine, in the exercise of sound professional judgment, that a
prescription was issued under a valid patient-practitioner relationship
and that theprescribeddrug isconsidered necessary for thetreatment or
prevention of illness. A pharmacist shall not dispenseany prescription
drug if thepharmacist knowsor should haveknown that theprescription
was issued on the basisof an Internet-based or telephonic consultation
without a valid patient-practitioner relationship. A valid relationship
requires, at a minimum, that the practitioner has:

(I) verified that the person requesting the medi-
cation is in fact who the person claims to be;

(II) established adiagnosisthrough theuseof ac-
cepted medical practices such as patient history, mental status exam,
physical examination, and appropriate diagnostic and laboratory test-
ing;

(III) discussed with the patient the diagnosis and
the evidence for it, the risks and benefits of various treatment options;
and

(IV) insured availability of the practitioner or
coverage for the patient for appropriate follow-up care.

(iii) Clause (ii) of this subparagraph does not pro-
hibit a pharmacist from dispensing a prescription when a valid pa-
tient-practitioner relationship is not present in an emergency situation
(e.g. a practitioner taking call for the patient’s regular practitioner).

(B)-(J) (No change.)

(3)-(11) (No change.)

(f) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 9, 2001.

TRD-200101423
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 305-8028

♦ ♦ ♦
SUBCHAPTER D. INSTITUTIONAL
PHARMACY (CLASS C)
22 TAC §291.74

The Texas State Board of Pharmacy proposes amendments to
§291.74, concerning Operational Standards. The amendments,
if adopted, will permit an automated medication order checking
device under certain conditions.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five- year period the rule is in effect,
there will be no fiscal implications for state or local government
as a result of enforcing or administering the rule.

Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit anticipated
as a result of enforcing the rule will be to permit the more effi-
cient use of automation in pharmacies. There is no fiscal impact
anticipated for small or large businesses or to other entities who
are required to comply with this section.

Comments on the proposal may be submitted to Steve Morse,
R.Ph., Director of Professional Services, Texas State Board of
Pharmacy, 333 Guadalupe Street, Suite 3-600, Box 21, Austin,
Texas, 78701-3942, FAX (512) 305-8082. Comments must be
received by noon, May 17, 2001.

The amendments are proposed under sections 551.002,
554.051, and 554.005 of the Texas Pharmacy Act (Chapters
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551-566, Texas Occupations Code). The Board interprets
section 551.002 as authorizing the agency to protect the public
through the effective control and regulation of the practice of
pharmacy. The Board interprets section 554.051 as authorizing
the agency to adopt rules for the proper administration and
enforcement of the Act. The Board interprets section 554.005
as authorizing the Board to regulate the delivery or distribution
of prescription drugs as they relate to the practice of pharmacy.

The statutes affected by this rule: Chapters 551-566, Texas Oc-
cupations Code.

§291.74. Operational Standards.

(a)-(i) (No change.)

(j) Automated devices and systems.

(1)-(3) (No change.)

(4) Automated checking device.

(A) For the purpose of this subsection, an automated
checking device is a fully automated device which confirms, after a
drug isprepared for distribution but prior to delivery to the patient, that
thecorrect drug and strength hasbeen labeled with thecorrect label for
the correct patient.

(B) For the purpose of §291.73(e)(2)(A)(ii) of this sub-
chapter (relating to Personnel), the final check of a drug prepared pur-
suant to amedication order shall beconsidered accomplished using an
automated checking device provided:

(i) a check of the final product is conducted by a
pharmacist prior to delivery to the patient or the following checks are
performed by a pharmacist:

(I) the prepackaged drug used to fill the order is
checked by apharmacist who verifiesthat thedrug islabeled and pack-
aged accurately; and

(II) a pharmacist checks the accuracy of each
original or new medication order.

(ii) the medication order is prepared, labeled, and
made ready for delivery to the patient in compliance with Class C (In-
stitutional) Pharmacy rules; and

(iii) prior to delivery to the patient:

(I) the automated checking device confirms that
thecorrect drug and strength hasbeen labeled with thecorrect label for
the correct patient; and

(II) a pharmacist performs all other duties
required to ensure that the medication order has been prepared safely
and accurately as prescribed.

(C) If the final check is accomplished as specified in
subparagraph (B) of this paragraph, the following additional require-
ments must be met.

(i) Thepharmacy hasconducted initial testing of the
automated checking deviceand hasacontinuousquality assurancepro-
gram which documents that the automated checking device accurately
confirms that the correct drug and strength has been labeled with the
correct label for the correct patient.

(ii) The pharmacy documents and maintains:

(I) the name(s), initials, or identification code(s)
of each pharmacist responsible for thechecksoutlined in subparagraph
(B)(i) of this paragraph; and

(II) thename(s), initials, or identification code(s)
and specific activity(ies) of each pharmacist or pharmacy technician
who performs any other portion of the medication order preparation
process.

(iii) Thepharmacy establishesmechanismsand pro-
cedures to test the accuracy of the automated checking device at least
monthly.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 9, 2001.

TRD-200101424
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 305-8028

♦ ♦ ♦
SUBCHAPTER E. CLINICAL PHARMACY
(CLASS D)
22 TAC §291.93

The Texas State Board of Pharmacy proposes amendments to
§291.93, concerning Operational Standards. The amendments,
if adopted, make corrections to references concerning the phar-
macy license period which has changed from one to two years.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five- year period the rule is in effect, there
will be no significant fiscal impact for state or local government
as a result of enforcing or administering the rule.

Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit anticipated
as a result of enforcing the rule will be to clarify the petition re-
quirements contained in the Clinic Pharmacy rules. There is no
fiscal impact anticipated for small or large businesses or to other
entities who are required to comply with this section.

Comments on the proposal may be submitted to Steve Morse,
R.Ph., Director of Professional Services, Texas State Board of
Pharmacy, 333 Guadalupe Street, Suite 3-600, Box 21, Austin,
Texas, 78701-3942, FAX (512) 305-8082. Comments must be
received by noon, May 17, 2001.

The amendments are proposed under sections 551.002, and
554.051 of the Texas Pharmacy Act (Chapters 551-566, Texas
Occupations Code). The Board interprets section 551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets section 554.051 as authorizing the agency to adopt
rules for the proper administration and enforcement of the Act.

The statutes affected by this rule: Chapters 551-566, Texas Oc-
cupations Code.

§291.93. Operational Standards.
(a)-(d) (No change.)

(e) Drugs and devices.

(1) Formulary.

(A)-(C) (No change.)
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(D) Clinics with a patient population which consists of
at least 80% indigent patients may petition the board to operate with
a formulary which includes types of drugs and/or devices, other than
those listed in subparagraph (B) of this paragraph based upon docu-
mented objectives of the clinic, under the following conditions.

(i) (No change.)

(ii) Such petition shall be resubmitted every two
years [annually] in conjunction with the application for renewal of the
pharmacy license.

(I)-(II) (No change.)

(iii)-(iv) (No change.)

(2)-(7) (No change.)

(f)-(g) (No change.)

(h) Supervision.

(1) (No change.)

(2) The pharmacist-in-charge, consultant pharmacist, or
staff pharmacist shall personally visit the clinic every three months
to ensure that the clinic is following set policies and procedures,
provided, however, that clinics who are operated by state or local
governments and clinics who are funded by public money may petition
the board for an alternative visitation schedule under the following
conditions.

(A)-(B) (No change.)

(C) Such petition shall be resubmitted every two years
[annually] in conjunction with the application for renewal of the phar-
macy license.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 9, 2001.

TRD-200101425
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 305-8028

♦ ♦ ♦
CHAPTER 295. PHARMACIES
22 TAC §295.8

The Texas State Board of Pharmacy proposes amendments to
§295.8, concerning Continuing Education Requirements. The
amendments, if adopted, allow continuing education credit for
pharmacists who attend Board meetings.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five- year period the rule is in effect, there
will be no significant fiscal impact for state or local government
as a result of enforcing or administering the rule.

Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit anticipated
as a result of enforcing the rule will be to increase pharmacists
understanding of the legal requirements for the profession and
of consequences if the requirements are not met. There is no

fiscal impact anticipated for small or large businesses or to other
entities who are required to comply with this section.

Comments on the proposal may be submitted to Steve Morse,
R.Ph., Director of Professional Services, Texas State Board of
Pharmacy, 333 Guadalupe Street, Suite 3-600, Box 21, Austin,
Texas, 78701-3942, FAX (512) 305-8082. Comments must be
received by noon, May 17, 2001.

The amendments are proposed under sections 551.002,
554.051 and 559.052 of the Texas Pharmacy Act (Chapters
551-566, Texas Occupations Code). The Board interprets
section 551.002 as authorizing the agency to protect the public
through the effective control and regulation of the practice of
pharmacy. The Board interprets section 554.051 as authorizing
the agency to adopt rules for the proper administration and
enforcement of the Act. The Board interprets section 559.052
as authorizing the agency to approve pharmacy continuing
education programs.

The statutes affected by this rule: Chapters 551-566, Texas Oc-
cupations Code.

§295.8. Continuing Education Requirements.

(a)-(d) (No change.)

(e) Approved Programs.

(1)-(3) (No change.)

(4) Attendance at Texas State Board of Pharmacy Board
Meetings shall be recognized for continuing education credit as fol-
lows.

(A) Pharmacists shall receive credit for three contact
hours (0.3 CEUs) towards their continuing education requirement for
attending a full board meeting in its entirety.

(B) A maximum of six contact hours(0.6 CEUs) areal-
lowed for attendance at aboard meeting within apharmacist’s biennial
license period.

(C) Proof of attendance for a complete board meeting
shall be a certificate issued by the Texas State Board of Pharmacy.

(5) [(4)] Upon demonstrated need the board may estab-
lish criteria to approve programs presented by non-ACPE approved
providers.

(f)-(g) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 9, 2001.

TRD-200101426
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 305-8028

♦ ♦ ♦
22 TAC §295.12

The Texas State Board of Pharmacy proposes new §295.12
concerning Pharmacist’s Certification Programs. The new rule,
if adopted, implements S.B. 730 (Acts of the 76thLegislature)
which gave the Board of Pharmacy the authority to determine
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and issue standards for recognition and approval of pharmacist
certification programs.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five- year period the new rule is in
effect, there will be fiscal implications for the state as a result
of enforcing or administering the rule. There are no anticipated
fiscal implications for local government. The fiscal implications
for the state are based on the cost to the Texas State Board
of Pharmacy of enforcing or administering this new rule and
concurrently submitted amendments to §295.13, concerning
Drug Therapy Management by a Pharmacist under Written
Protocol of a Physician, and §295.15, concerning Administra-
tion of Immunizations or Vaccinations by a Pharmacist under
Written Protocol of a Physician. Costs for the first year of the
program will include setup costs as well as costs to administer
the program. The estimated cost to the Texas State Board of
Pharmacy for the next five years will be: FY2002 - $22,603;
FY2003 - $2,336; FY2004 - $2,448; FY2005 - $2,560; and
FY2006 - $2,688.

Ms. Dodson has determined that, for each year of the first five-
year period the new rule will be in effect, the public benefit an-
ticipated as a result of enforcing the rule will be to improve the
provision of pharmaceutical care as pharmacist use the skills ac-
quired to become certified. There is no fiscal impact anticipated
for small or large businesses or to other entities who are required
to comply with this section.

A public hearing on this proposal will be held at 9 a.m. on May
22, 2001, at 333 Guadalupe Street, Suite 2-225, Austin, Texas.
Written comments on the proposal may be submitted to Steve
Morse, R.Ph., Director of Professional Services, Texas State
Board of Pharmacy, 333 Guadalupe Street, Suite 3-600, Box 21,
Austin, Texas, 78701-3942, FAX (512) 305-8082. Written com-
ments must be received by noon, May 17, 2001.

The new rule is proposed under sections 551.002 and 554.051
of the Texas Pharmacy Act (Chapters 551-566, Texas Occupa-
tions Code) and S.B. 730 (Acts of the 76th Legislature) which
amended the Texas Pharmacy Act. The Board interprets section
551.002 as authorizing the agency to protect the public through
the effective control and regulation of the practice of pharmacy.
The Board interprets section 554.051 as authorizing the agency
to adopt rules for the proper administration and enforcement of
the Act. The Board interprets amendments to the Texas Phar-
macy Act by S.B. 730 as authorizing the Board to establish stan-
dards for the recognition an approval of pharmacist certification
programs.

The statutes affected by this rule: Chapters 551-566, Texas Oc-
cupations Code.

§295.12. Pharmacist’ s Certification Programs.

(a) Purpose. Thepurposeof thissection istoprovidestandards
for the recognition and approval of pharmacist certification programs
as authorized by Acts 1999, 76th Legislature, Chapter 1518, §2.

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) ACPE -- TheAmerican Council on Pharmaceutical Ed-
ucation.

(2) Act -- The Texas Pharmacy Act, Chapter 551-566, Oc-
cupations Code, as amended.

(3) Approved Provider of Pharmacist CertificatePrograms
-- An individual, institution, organization, association, corporation, or
agency that is approved by the board and recognized by ACPE in ac-
cordance with its policy and procedures, as having:

(A) met criteria indicativeof theability to providequal-
ity continuing education programs; and

(B) met the ACPE "Standards and Quality Assurance
Procedures for ACPE-Approved Providers of Continuing Pharmaceu-
tical Education Offering Certificate Programs in Pharmacy."

(4) Board -- The Texas State Board of Pharmacy.

(5) B.S. in Pharmacy -- A Bachelor of Science Degree in
Pharmacy.

(6) Confidential record -- A health-related record, includ-
ing apatient medication record, prescription drug order, or medication
order, that:

(A) contains information that identifies an individual;
and

(B) is maintained by a pharmacy or pharmacist.

(7) Disease State Management (DSM) -- The provision of
disease specific pharmaceutical care beyond the dispensing of medica-
tions including:

(A) identifying and assessing a patient’ s current health
status, health-related needs and problems, and desired therapeutic out-
comes;

(B) developing, implementing, and evaluating a patient
careplan that assurestheappropriatenessof thepatient’smedication(s),
dosing regimens, dosage forms, routes of administration, and delivery
systems;

(C) communicating appropriate information to the pa-
tient and/or caregiver and other health careprofessionalsregarding pre-
scription or non-prescription medications and/or medical devices, dis-
ease states or medical conditions, and the maintenance of health and
wellness.

(D) monitoring and documenting the patient’s progress
toward identified endpoints and outcomes of the pharmaceutical care
plan and intervening when appropriate.

(8) Disease State Management (DSM) Exam -- A Disease
StateManagement Examination offered by theNational Association of
Boards of Pharmacy.

(9) Drug therapy management -- The performance of spe-
cific acts by pharmacists as authorized by a physician through written
protocol. Drug therapy management does not include the selection of
drug productsnot prescribed by thephysician, unless thedrug product
is named in the physician initiated protocol or the physician initiated
record of deviation from a standing protocol. Drug therapy manage-
ment may include the following:

(A) collecting and reviewing patient drug usehistories;

(B) ordering or performing routinedrug therapy related
patient assessment procedures including temperature, pulse, and respi-
ration;

(C) ordering drug therapy related laboratory tests;

(D) implementing or modifying drug therapy following
diagnosis, initial patient assessment, and ordering of drug therapy by a
physician as detailed in the protocol; or
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(E) any other drug therapy related act delegated by a
physician.

(10) Pharm. D. -- A Doctor of Pharmacy Degree.

(c) Board Certified Pharmacists.

(1) Recognized Certifications. The Texas State Board of
Pharmacy shall recognize the following certifications:

(A) Board Certified Pharmacist Clinician;

(B) Board Certified in Diabetes;

(C) Board Certified in Asthma;

(D) Board Certified in Hyperlipidemia;

(E) Board Certified in Anticoagulation;

(F) Board Certified Pharmacist to Administer Immu-
nizations and Vaccines; and

(G) the following national certifications:

(i) Any certification granted by the Board of Phar-
maceutical Specialities including, but not limited to, the following:

(I) Nuclear Pharmacy;

(II) Nutrition Support Pharmacy;

(III) Psychiatric Pharmacy;

(IV) Oncology Pharmacy; and

(V) Pharmacotherapy.

(ii) Any certification granted by the American Soci-
ety of Consultant Pharmacistsincluding, but not limited to, certification
in Geriatric Pharmacy.

(iii) American Academy of Pain Management Cer-
tification in Pain Management.

(H) Any additional certificationsapproved by theboard
and published in the minutes of the board.

(2) Identification as Board Certified. Texas pharmacists
may not identify themselves as board certified unless they have
completed the requirements for certification specified in this section,
§295.13 (titled Drug Therapy Management by a Pharmacist under
Written Protocol of a Physician) or §295.15 of this chapter (titled
Administration of Immunizations or Vaccinations by a Pharmacist
under Written Protocol of a Physician).

(3) Acknowledgment of Board Certification. The board
will maintain a list of certifications earned by a pharmacist and issue
a letter to the pharmacist recognizing the certification upon receipt of
the documentation showing the pharmacist has:

(A) completed the required educational/experience for
the certification; and/or

(B) passed the required national examination for the
certification.

(4) Length of Certification, Recertification, and Continu-
ing Education Requirements.

(A) Length of Certification.

(i) Board recognized certifications listed in subsec-
tion(c)(1)(B) - (F) and (H) shall remain in effect for seven years.

(ii) Board recognized certifications which arebased
on a national certification shall run concurrent with the term of the
national certification.

(B) Recertification.

(i) Board recognized certifications listed in subsec-
tion(c)(1)(B) - (F) and (H). At theend of theseventh year, the certified
pharmacist shall apply for re-certification by presenting oneof thefol-
lowing to the Texas State Board of Pharmacy.

(I) Documentation of current, active practice in
disease state or drug therapy management. The documentation may
includeat least threecurrent pharmaceutical careplansor SOAPnotes,
last entry to be within 90 days of the date of renewal; or

(II) A brief, 1-page document signed by aphysi-
cian whosepatients the pharmacist provided diseasestateor drug ther-
apy management, assessing the pharmacist’s knowledge and skills to
perform disease state or drug therapy management with patients in the
area(s) certified; or

(III) A signed statement from apharmacist men-
tor who has personally reviewed the pharmacist’s practice within the
previous 90 days.

(ii) Board recognized certifications based on a na-
tional certification. Pharmacists who hold national certifications shall
comply with therequirements for recertification set by thenational cer-
tifying organization and notify the Board of the completion of the re-
certification process.

(C) Continuing Education Requirements. Board Certi-
fied pharmacists shall annually obtain six hours of ACPE accredited
continuing professional education within theareaof certification every
two years in conjunction with renewal of a pharmacist license. These
hours may count towards the continuing education requirements to re-
new a license.

(d) Requirements to become a Board Certified Pharmacist
Clinician. To be recognized as aBoard Certified Pharmacist Clinician,
the following is applicable:

(1) Educational requirements. To qualify to be designated
asaBoard Certified Pharmacist Clinician, apharmacist must meet one
of the following educational requirements:

(A) Pharm. D. degree or a clinical practice Master’s
degree in pharmacy; or

(B) B.S. in Pharmacy plus a pharmacy residency em-
phasizing primary care; or

(C) B.S. in Pharmacy and two years of disease state
management or drug therapy management experience.

(2) Examination requirements. To bedesignatedasaBoard
Certified Pharmacist Clinician, apharmacist whomeetstheeducational
requirements specified in paragraph (1) of this subsection, must also
pass one of the following national certification examinations.

(A) Board of Pharmaceutical Specialities Pharma-
cotherapy Certification Examination; or

(B) American Society of Consultant Pharmacists Geri-
atric Pharmacy Certification Examination.

(e) Requirements to becomeBoard Certified for Management.
The following are applicable for a board recognized Management cer-
tification.

(1) Prerequisite Course Work.

(A) A pharmacist who does not possess any of the
degree/experience requirements specified in subparagraph (B) of this
paragraph must complete a basic course in patient-specific activities
that meets the requirements specified in subsection (f) of this section.
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(B) If a pharmacist possesses any of the following de-
gree/experience requirements, no additional course work is required.

(i) Pharm. D. degree or a clinical practice Master’s
degree in pharmacy; or

(ii) B.S. in Pharmacy plusapharmacy residency em-
phasizing primary care; or

(iii) B.S. in Pharmacy and two years of diseasestate
management or drug therapy management experience.

(2) Course Work. A pharmacist must meet either of the
following educational requirements:

(A) If a pharmacist possesses any of the following de-
gree/experience requirements, no additional course work is required.

(i) Pharm. D. degree or a clinical practice Master’s
degree in pharmacy; or

(ii) B.S. in Pharmacy plusapharmacy residency em-
phasizing primary care; or

(iii) B.S. in Pharmacy and two years of diseasestate
management or drug therapy management experience.

(B) A pharmacist who does not possess the educa-
tional/experience requirements specified in subparagraph (A) of this
paragraph must completethefollowing coursesoffered by an approved
provider:

(i) the prerequisite basic course specified in para-
graph (1) of this subsection; and

(ii) a course in the disease state that meets the re-
quirements specified in subsection (f) of this section.

(3) Examination requirements. Upon completion of there-
quired course work, apharmacist must takeand pass theDSM Exami-
nation for the applicable disease state.

(4) Pain Management. To be recognized as a Board Certi-
fied Pharmacist in Pain Management, a pharmacist must meet the fol-
lowing course work and examination requirements.

(A) CourseWork. A pharmacist must meet either of the
following degree/experience requirements.

(i) If apharmacist possessesany of thefollowingde-
gree/experience requirements, no additional course work is required.

(I) Pharm. D. degree or a clinical practice Mas-
ter’ s degree in pharmacy; or

(II) B.S. in Pharmacy plus apharmacy residency
emphasizing primary care; or

(III) B.S. in Pharmacy and two years of disease
state management or drug therapy management experience.

(ii) A pharmacist who does not possess the educa-
tional/experience requirements specified in clause (i) of this subpara-
graph must complete:

(I) the prerequisite basic course specified in
paragraph (1) of this subsection; and

(II) a course in Pain Management that meets the
requirements specified in subsection (f) of this section.

(B) Examination requirements. A pharmacist who
meets thecourse work requirementsmust be certified by theAmerican
Academy of Pain Management.

(f) Required Content for Certification Programs.

(1) General Requirement.

(A) Each unit of instruction in a certification program
should generally require a minimum of 15 contact hours of teaching
and learning, not including patient-care experiences.

(B) Patient-care experiences shall include, as a min-
imum, 30 individual patients with the relevant disease(s) included
within the unit.

(C) Certificate programs for administration of immu-
nizations are not required to meet the requirements in this paragraph
but shall meet the requirements of §295.15 of this chapter (titled Ad-
ministration of Immunizations or Vaccinations by a Pharmacist under
Written Protocol of a Physician).

(2) Required Content for Course in Patient-Specific Activ-
ities. The course should provide aminimum of 45 hoursof instruction
and experiential training and be designed to meet the following com-
petencies.

(A) The pharmacist shall identify and assess the
patient’s current health status, health-related needs and problems, and
desired therapeutic outcomes.

(B) Thepharmacist shall develop, implement, and eval-
uateapatient careplan that assurestheappropriateness of the patient’s
medication(s), dosing regimens, dosage forms, routes of administra-
tion, and delivery systems.

(C) The pharmacist shall communicate appropriate in-
formation to the patient and/or caregiver and other health care profes-
sionals regarding prescription or non-prescription medications and/or
medical devices, disease states or medical conditions, and the mainte-
nance of health and wellness.

(D) Thepharmacist shall monitor and document thepa-
tient’ s progress toward identified endpoints and outcomes of the phar-
maceutical care plan and intervene when appropriate.

(3) Disease-Specific Courses. Certification courses in a
diseasestateshall provideaminimumof 15 hoursof instructionand ex-
periential training and be designed to meet the competency statements
established by the National Institute for Standards in Pharmacist Cre-
dentialing.

(4) Pain Management The course should provide a mini-
mum of 15 hours of instruction and experiential training in the follow-
ing content areas.

(A) Acute Pain (Trauma; Post Surgical; Acute Dis-
tress);

(B) Chronic Pain (Nociceptive; Neuropathic);

(C) Malignant Pain; and

(D) Headaches and Head Pain;

(5) Immunization and Vaccinations. The pharmacists shall
meet therequirementsof §295.15 of thischapter (titled Administration
of Immunizations or Vaccinations by a Pharmacist under Written Pro-
tocol of a Physician).

(g) Drug Therapy Management.

(1) Beginning January 1, 2003, only Board Certified Phar-
macist may perform drug therapy management under written protocol
of a physician in accordance with §295.13 of this chapter (titled drug
therapy management by apharmacist under written protocol of aphysi-
cian).
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(A) A Board Certified Pharmacist Clinician may en-
gagein drug therapy management under written protocol of aphysician
for any disease.

(B) A pharmacist that has any other board certification
may engage in drug therapy management under written protocol of a
physician for patients with that primary disease.

(2) Pharmacist who haveprovided notification to theboard
of his/her engaging in drug therapy management as required under
§295.13(c) of this chapter (titled drug therapy management by a phar-
macist under writtenprotocol of aphysician) by February 6, 2001, shall
not be required to comply with the provisions of paragraph (1) of this
subsection and may continue engaging in drug therapy management
without certification.

(h) Records.

(1) Board certified pharmacists who engage in drug ther-
apy management shall maintain records as specified in §295.13 of this
chapter (titled drug therapy management by apharmacist under written
protocol of a physician).

(2) Pharmacists certified to administer immunizations or
vaccinationsshall maintainrecordsasspecified in §295.15 of thischap-
ter (titled administration of immunizations or vaccinations by a phar-
macist under written protocol of a physician).

(3) Pharmacistscertified for diseasestatemanagement of a
specific disease state shall maintain records as follows

(A) Maintenance of records.

(i) Every record, required to bemadeunder thissec-
tion shall be kept by the pharmacist. Such records shall be available
for two years from the date of such record, for inspecting and copying
by the board or its representative and to other authorized local, state,
or federal law enforcement or regulatory agencies. The recordsand all
related files shall be available within 72 hours.

(ii) Recordsmay bemaintained inan alternativedata
retention system, such as a data processing system or direct imaging
system provided:

(I) the records maintained in the alternative sys-
tem contain all of the information required on the manual record; and

(II) the data processing system is capableof pro-
ducing a hard copy of the record upon request of the board, its repre-
sentative, or other authorized local, state, or federal law enforcement
or regulatory agencies.

(B) Patient Care Plan. A pharmacist shall maintain a
patient care plan for each patient which contains, at a minimum, the
following information:

(i) patient’ s name and patient’s demographic infor-
mation;

(ii) patient’ s current prescription and non-prescrip-
tion medication therapy;

(iii) patient’s current health status, health-related
needs and problems;

(iv) goals and desired therapeutic outcomes;

(v) recommended pharmacologic or non-pharmaco-
logic self-care plans

(vi) patient education goals;

(vii) follow-up schedule; and

(viii) pharmacist’s progress notes.

(C) Continuity of Care. In order to maintain continuity
of care, a pharmacist who ceases practice or moves a practice location
shall provide for the transfer of the patient’s records to another phar-
macist on request of the patient.

(4) Confidentiality.

(A) A pharmacist shall provide adequate security to
prevent indiscriminate or unauthorized access to confidential records.
If confidential health information isnot transmitted directly between a
pharmacy and aphysician, but is transmitted through adata communi-
cation device, the confidential health information may not beaccessed
or maintained by the operator of the data communication device
unless specifically authorized to obtain confidential information by
this subsection.

(B) A confidential record isprivileged and apharmacist
may release a confidential record only to:

(i) the patient or the patient’s agent;

(ii) a practitioner or another pharmacist if, in the
pharmacist’s professional judgment, therelease isnecessary to protect
the patient’s health and well-being;

(iii) the board or to a person or another state or fed-
eral agency authorized by law to receive the confidential record;

(iv) a law enforcement agency engaged in investiga-
tion of a suspected violation of Chapter 481 or 483, Health and Safety
Code, or the Comprehensive Drug Abuse Prevention and Control Act
of 1970 (21 U.S.C. Section 801 et seq.);

(v) aperson employedby astateagency that licenses
a practitioner, if the person is performing the person’s official duties;
or

(vi) an insurance carrier or other third party payor
authorized by the patient to receive the information.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 9, 2001.

TRD-200101427
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 305-8028

♦ ♦ ♦
22 TAC §295.13, §295.15

The Texas State Board of Pharmacy proposes amendments to
§295.13, concerning Drug Therapy Management by a Pharma-
cist under Written Protocol of a Physician, and §295.15, concern-
ing Administration of Immunizations or Vaccinations by a Phar-
macist under Written Protocol of a Physician. The amendments,
if adopted, implements S.B. 730 (Acts of the 76th Legislature)
which gave the Board of Pharmacy the authority to determine
and issue standards for recognition and approval of pharmacist
certification programs.

Gay Dodson, R.Ph., Executive Director/Secretary, has de-
termined that, for the first five- year period the new rule is
in effect, there will be fiscal implications for the state as a

PROPOSED RULES March 23, 2001 26 TexReg 2281



result of enforcing or administering the rule. There are no
anticipated fiscal implications for local government. The fiscal
implications for the state are based on the cost to the Texas
State Board of Pharmacy of enforcing or administering these
rules and concurrently submitted new rule §295.12, concerning
Pharmacist’s Certification Programs. Costs for the first year
of the program will include setup costs as well as costs to
administer the program. The estimated cost to the Texas State
Board of Pharmacy for the next five years will be: FY2002 -
$22,603; FY2003 - $2,336; FY2004 - $2,448; FY2005 - $2,560;
and FY2006 - $2,688.

Ms. Dodson has determined that, for each year of the first five-
year period the new rule will be in effect, the public benefit an-
ticipated as a result of enforcing the rule will be to improve the
provision of pharmaceutical care as pharmacist use the skills ac-
quired to become certified. There is no fiscal impact anticipated
for small or large businesses or to other entities who are required
to comply with this section.

A public hearing on this proposal will be held at 9 a.m. on May 22,
2001, at 333 Guadalupe Street, Suite 2-225, Austin, Texas. Writ-
ten comments on the proposal may be submitted to Steve Morse,
R.Ph., Director of Professional Services, Texas State Board of
Pharmacy, 333 Guadalupe Street, Suite 3-600, Box 21, Austin,
Texas, 78701-3942, FAX (512) 305-8082. Written Comments
must be received by noon, May 17, 2001.

The new rule is proposed under sections 551.002 and 554.051
of the Texas Pharmacy Act (Chapters 551-566, Texas Occupa-
tions Code) and S.B. 730 (Acts of the 76th Legislature) which
amended the Texas Pharmacy Act. The Board interprets section
551.002 as authorizing the agency to protect the public through
the effective control and regulation of the practice of pharmacy.
The Board interprets section 554.051 as authorizing the agency
to adopt rules for the proper administration and enforcement of
the Act. The Board interprets amendments to the Texas Phar-
macy Act by S.B. 730 as authorizing the Board to establish stan-
dards for the recognition an approval of pharmacist certification
programs.

The statutes affected by this rule: Chapters 551-566, Texas Oc-
cupations Code.

§295.13. Drug Therapy Management by a Pharmacist under Written
Protocol of a Physician.

(a) Purpose. The purpose of this section is to provide stan-
dards for the maintenance of records of a pharmacist engaged in the
provision of drug therapy management as authorized in Chapter 157 of
the Medical Practice Act and Section 554.005 of the Act. [§3.061 of
the Medical Practice Act and §17(x) of the Act.]

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Act -- The Texas Pharmacy Act, Chapter 551-566, Oc-
cupations Code, [Texas Civil Statutes, Article 4542a-1,] as amended.

(2)-(4) (No change.)

(5) Medical Practice Act -- The Texas Medical Practice
Act, SubtitleB, OccupationsCode, asamended. [Texas Civil Statutes,
Article 4495b, as amended.]

(6) (No change.)

(c) Notification.

(1)-(2) (No change.)

(3) January 1, 2003. Beginning January 1, 2003, theprovi-
sions of paragraphs (1) and (2) of this subsection become invalid and
pharmacists who wish to engage in drug therapy management must
comply with the provisions of §295.12 relating to pharmacist certifi-
cation programs. Only Board Certified Pharmacists may perform drug
therapy management under written protocol of a physician.

(A) A Board Certified Pharmacist Clinician may en-
gagein drug therapy management under written protocol of aphysician
for any disease.

(B) A pharmacist that has any other board certification
may engage in drug therapy management under written protocol of a
physician for patients with that primary disease.

(C) Pharmacists who have not become Board Certified
by January 1, 2003, must cease engaging in drug therapy management.

(4) Pharmacist who haveprovided notification to theboard
of his/her engaging in drug therapy management as required under
paragraph (1) of this subsection by February 6, 2001, shall not be re-
quiredtocomply with theprovisionsof paragraph (3) of thissubsection
and may continue engaging in drug therapy management without cer-
tification.

(d) Supervision. Physician supervision shall be as specified in
the Medical Practice Act, Chapter 157 [§3.061] and shall be considered
adequate if the delegating physician:

(1)-(6) (No change.)

(e) (No change.)

(f) Confidentiality.

(1) (No change.)

(2) A confidential record is privileged and a pharmacist
may release a confidential record only to: [Confidential records are
privileged and may be released only to: ]

(A) the patient or the patient’s agent;

(B) a practitioner or another pharmacist if, in the phar-
macist’s professional judgment, the release is necessary to protect the
patient’s health and well-being;

(C) the board or to a person or another state or federal
agency authorized by law to receive the confidential record;

(D) a law enforcement agency engaged in investigation
of asuspected violationof Chapter 481or 483, Health and Safety Code,
or theComprehensiveDrug AbusePrevention and Control Act of 1970
(21 U.S.C. Section 801 et seq.);

(E) a person employed by astate agency that licenses a
practitioner, if the person is performing the person’s official duties; or

(F) an insurance carrier or other third party payor au-
thorized by the patient to receive the information.

[(A) the patient or the patient’s agent; ]

[(B) practitioners and other pharmacists when, in the
pharmacist’s professional judgment, such release is necessary to pro-
tect the patient’s health and well-being; ]

[(C) other persons, the board, or other state or federal
agencies authorized by law to receive such information; ]

[(D) alaw enforcement agency engagedin investigation
of suspected violations of the Controlled Substances Act or the Dan-
gerous Drug Act; ]
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[(E) a person employed by any state agency which li-
censes a practitioner asdefined in the Act if such person isengaged in
the performance of the person’s official duties; or ]

[(F) an insurance carrier or other third party payer au-
thorized by a patient to receive such information.]

(3) This section shall not affect or alter the provisions re-
lating to the confidentiality of the physician-patient communication as
specified in the Medical Practice Act, Chapter 159. [§5.08.]

(g) Construction and Interpretation.

(1) As specified in the Medical Practice Act, Chapter 157,
[§3.061(e),] this section does not restrict the use of a pre-established
health care program or restrict a physician from authorizing the pro-
vision of patient care by use of a pre-established health care program
if the patient is institutionalized and the care is to be delivered in a
licensed hospital with an organized medical staff that has authorized
standing delegation orders, standing medical orders, or protocols.

(2) As specified in the Medical Practice Act, Chapter 157,
[§3.061(d),] this section may not be construed to limit, expand, or
change any provision of law concerning or relating to therapeutic drug
substitution or administration of medication, including the Act, Section
554.004 [§17(a)(5).]

§295.15. Administration of Immunizations or Vaccinations by a
Pharmacist under Written Protocol of a Physician.

(a) Purpose. The purpose of this section is to provide stan-
dards for pharmacists engaged in the administration of immunizations
or vaccinations as authorized in Chapter 554 of the Act. [§§17(a), (y),
(z), and (aa) of the Act. ]

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) (No change.)

(2) Act -- The Texas Pharmacy Act, Chapter 551-566, Oc-
cupations Code, [Texas Civil Statutes, Article 4542a-1,] as amended.

(3)-(9) (No change.)

(10) Medical Practice Act -- The Texas Medical Practice
Act, SubtitleB, OccupationsCode, asamended. [Texas Civil Statutes,
Article 4495b, as amended.]

(11)-(13) (No change.)

(c) Pharmacist certification requirements. Pharmacists [Phar-
macist] who enter into a written protocol with a physician to administer
immunizations or vaccinations shall:

(1) complete [becertified to administer immunizationsand
vaccinations by the completion of] a course provided by an ACPE ap-
proved provider which:

(A)-(C) (No change.)

(2) maintain documentation of:

(A) (No change.)

(B) 3 hours of continuing education every 2 years be-
ginning January 1, 2001, which are designed to maintain competency
in the disease states, drugs, and administration of immunizations or
vaccinations.Effective January 1, 2001, complete the continuing ed-
ucation requirements specified in §295.12 of this chapter (titled Phar-
macist Certification Programs); and

(C) (No change.)

(3) by January 1, 2002, apply to theboard for recognition as
board certified to administer immunizations under written protocol of
a physician as specified in §295.12 of this title relating to pharmacists
certification requirements.

(d)-(h) (No change.)

(i) Confidentiality.

(1) (No change.)

(2) A confidential record is privileged and a pharmacist
may release a confidential record only to: [Confidential records are
privileged and may be released only to: ]

(A) the patient or the patient’s agent;

(B) a practitioner or another pharmacist if, in the phar-
macist’s professional judgment, the release is necessary to protect the
patient’s health and well-being;

(C) the board or to a person or another state or federal
agency authorized by law to receive the confidential record;

(D) a law enforcement agency engaged in investigation
of asuspected violationof Chapter 481or 483, Health and Safety Code,
or theComprehensiveDrug AbusePrevention and Control Act of 1970
(21 U.S.C. Section 801 et seq.);

(E) a person employed by astate agency that licenses a
practitioner, if the person is performing the person’s official duties; or

(F) an insurance carrier or other third party payor au-
thorized by the patient to receive the information.

[(A) the patient or the patient’ s agent; ]

[(B) practitioners and other pharmacists when, in the
pharmacist’s professional judgment, such release is necessary to pro-
tect the patient’s health and well-being; ]

[(C) other persons, the board, or other state or federal
agencies authorized by law to receive such information; ]

[(D) alaw enforcement agency engagedin investigation
of suspected violations of the Controlled Substances Act or the Dan-
gerous Drug Act; ]

[(E) a person employed by any state agency which li-
censes a practitioner asdefined in the Act if such person isengaged in
the performance of the person’s official duties; or ]

[(F) an insurance carrier or other third party payer au-
thorized by a patient to receive such information.]

(3) This section shall not affect or alter the provisions re-
lating to the confidentiality of the physician-patient communication as
specified in the Medical Practice Act, Chapter 159. [§5.08.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 9, 2001.

TRD-200101428
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 305-8028

♦ ♦ ♦
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PART 21. TEXAS STATE BOARD OF
EXAMINERS OF PSYCHOLOGISTS

CHAPTER 470. ADMINISTRATIVE
PROCEDURE
22 TAC §470.2, §470.8

The Texas State Board of Examiners of Psychologists proposes
amendment to §470.2, concerning Definitions and §470.8, con-
cerning Informal Disposition of Complaints and Applications Dis-
putes. The amendments are being proposed in order to elim-
inate the Application Dispute Committee and to replace it with
the Application Committee.

Sherry L. Lee, Executive Director, has determined that for the
first five-year period the rules are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the rules.

Ms. Lee also has determined that for each year of the first five
years the rules are in effect the public benefit anticipated as a
result of enforcing the rules will be to make the rules easier for
the general public and licensees to follow and understand. There
will be no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
rules as proposed.

Comments on the proposals may be submitted to Brian
Creath, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Suite 2-450, Austin, Texas 78701, (512) 305-7700.

The amendments are proposed under Texas Occupations Code,
Title 3, Subtitle I, Chapter 501, which provides the Texas State
Board of Examiners of Psychologists with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

The proposed amendments do not affect other statutes, articles,
or codes.

§470.2. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise;

(1) - (5) (No change.)

[(6) Applications Dispute Committee - Committee ap-
pointed by the Chair to conduct informal settlement conferences
concerning application and licensing disputesand to makerecommen-
dations to the Board for its review.]

(6) [(7)] Authorized representative - An attorney au-
thorized to practice law in the State of Texas or, if authorized by
applicable law, a person designated by a party to represent the party.

(7) [(8)] Board - The nine-member Texas State Board of
Examiners of Psychologists.

(8) [(9)] Board member - one of the members of the Board,
appointed pursuant to the Act, §501.051, and qualified under the Act,
§501.051, §501.052 and §501.053.

(9) [(10)] Chair - The chairperson of the Board.

(10) [(11)] Complainant - A party bringing a complaint un-
der the Act.

(11) [(12)] Complaint - An action over which the Board
has jurisdiction filed against any individual who violates the Act and/or
Rules of the Board.

(12) [(13)] Contested case - A proceeding, including, but
not restricted to licensing and disciplinary action in which the legal
rights, duties, or privileges of a party are to be determined by the Board
after an opportunity for an adjudicative hearing.

(13) [(14)] Disciplinary Review Panel - Committee
appointed by the Chair to conduct informal settlement conferences
concerning disciplinary actions and to make recommendations to the
Board.

(14) [(15)] Executive Director - The executive director of
the Board designated in accordance with the Act, §501.101.

(15) [(16)] License - The whole or part of any agency per-
mit, approval, registration, or similar form of permission required by
law.

(16) [(17)] Licensee - Any individual or person to whom
the agency has issued any permit, certificate, approved registration, or
similar form of permission required by law.

(17) [(18)] Licensing - The agency process respecting the
granting, denial, renewal, revocation, suspension, annulment, with-
drawal, or amendment of a license.

(18) [(19)] Official act - Any act performed by the Board
pursuant to a duty, right or responsibility imposed or granted by law.

(19) [(20)] Party - Each person or agency named or admit-
ted to participate as a party before the Board or the State Office of Ad-
ministrative Hearings.

(20) [(21)] Person - Any individual, representative, corpo-
ration, or other entity, including any public or non-profit corporation,
or any agency or instrumentality of federal, state, or local government.

(21) [(22)] Pleading - A written document submitted by a
party, a person seeking to participate in a case as a party, which requests
procedural or substantive relief, makes claims, alleges facts, makes le-
gal argument, or otherwise addresses matters involved by the case.

(22) [(23)] Presiding officer - The chair, the acting chair of
the Board, or a duly authorized administrative law judge while acting
with respect to a hearing.

(23) [(24)] Respondent - An individual over whom the
Board has jurisdiction and against whom a complaint is filed.

(24) [(25)] Rule - Any agency statement of general applica-
bility that implements, or prescribes law or policy by defining general
standards of conduct, rights, or obligations of persons, or describes the
procedure or practice requirements that prescribe the manner in which
public business before an agency may be initiated, scheduled, or con-
ducted, or interprets or clarifies law or agency policy, whether with or
in the absence of an explicit grant of power to the agency to make rules.
The term includes the amendment or repeal of a prior rule but does not
include statements concerning only the internal management or organi-
zation of the agency and not affecting private rights or procedures. This
definition includes regulations.

(25) [(26)] State Office of Administrative Hearings
(SOAH) - The agency to which contested cases are referred by the
Texas State Board of Examiners of Psychologists.

(26) [(27)] Texas Open Records Act - Texas Government
Code, Chapter 552.
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§470.8. Informal Disposition of Complaints [and Applications Dis-
putes].

(a) (No change.)

[(b) Applications Disputes.]

[(1) After an appeal has been properly requested in accor-
dancewith §463.30 of this title (relating to TimePeriod for Appealing
a Decision), the matter shall be referred to the Applications Dispute
Committee. The applicant shall be offered an opportunity to attend
an informal conference and show compliance with all Board licensing
requirements, in accordancewith§2001.054of theAdministrativePro-
cedure Act.]

[(2) The Applicant shall be notified in writing and by cer-
tified mail of the time, place and location of the informal settlement
conference. If the applicant declines to attend or fails to appear, the
matter may be handled by the Committee as a default disposition.]

[(3) Informal conferences shall be conducted by the Chair
of the Application Dispute Committee. The conference shall also be
attended by the designated representative, legal counsel of the agency
or an attorney employed by theofficeof theattorney general, and other
representative(s) of theagency astheexecutivedirector and legal coun-
sel may deem necessary for proper conduct of the conference. The
applicant and/or the applicant’ s authorized representative(s) may at-
tend the informal conference and shall be provided an opportunity to
be heard and to present witnesses, affidavits, letters, reports, and any
information deemed relevant for the Board’s consideration in the mat-
ter.]

[(4) Informal conferencesshall not bedeemed meetingsof
theBoard and no formal record of theproceedingsat such conferences
shall bemadeor maintained. Any informal record of conferencesshall
be made by mechanical or electronic means at the discretion of the
committee chair.]

[(5) At theconclusion of thesettlement conference, theap-
plications dispute Committee shall make whatever proposals and/or
recommendationsthat it deemsappropriate to theBoard for its review.
At the conclusion of its review, the Board or reaffirm its decision to
disapprove the application. Should the applicant dispute the Board’s
final determination, the matter may be referred to SOAH for a formal
hearing.]

[(6) Applicants wishing to appeal the Board’s final deter-
mination must indicate, inwriting, that they wish to havethedisputere-
ferred to SOAH for aformal hearing. So that the matter may be timely
scheduled for hearing, the notice must be submitted to the Board no
later than 60 days from the date the Board reaffirmed its decision to
disapprove the application for licensure.]

(b) [(c)] Confidentiality of Informal Settlement Conferences.
The Panel may take any and all steps necessary to ensure the con-
fidentiality of the informal settlement conference in accordance with
§501.205 of the Act.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 6, 2001.

TRD-200101320
Sherry L. Lee
Executive Director
Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 305-7700

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS NATURAL RESOURCE
CONSERVATION COMMISSION

CHAPTER 343. OIL AND HAZARDOUS
SUBSTANCES
SUBCHAPTER A. GENERAL PROVISIONS
30 TAC §343.1, §343.2

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Natural Resource Conservation Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The Texas Natural Resource Conservation Commission (com-
mission) proposes the repeal of Chapter 343, Oil and Hazardous
Substances, §343.1, Definitions, and §343.2, Permit Exemption
for Emergency Cleanup Activities. As published in the Rules Re-
view section of this issue of the Texas Register, the commission
is also proposing the review of this chapter in accordance with
the requirements of Texas Government Code, §2001.039, and
the General Appropriations Act, Article IX, §9-10.13, 76th Legis-
lature, 1999. The commission has made a preliminary assess-
ment under its review of the rules in Chapter 343 that the reason
for the rules no longer continue to exist, inasmuch as the rules
have been superseded by rules in Chapter 327.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED REPEALS

Chapter 343 was adopted by the Texas Department of Water Re-
sources (predecessor agency of the commission) with an effec-
tive date of February 17, 1978, to implement the Texas Oil and
Hazardous Substances Spill Prevention and Control Act of 1977.
In 1983, the 68th Legislature amended the provisions of the
Texas Oil and Hazardous Substances Spill Prevention and Con-
trol Act of 1977 and redesignated the act as the Texas Hazardous
Substances Spill Prevention and Control Act. No changes were
made to Chapter 343 as a result of the amended act. However,
Chapter 327, Spill Prevention and Control, was later adopted
to implement the Texas Hazardous Substances Spill Prevention
and Control Act and it included the rules in Chapter 343, up-
dated to conform with the amended act, thus rendering Chapter
343 obsolete.

SECTION BY SECTION DISCUSSION

Chapter 343 consists of only two sections. Section 343.1 pro-
vides a definition of hazardous substances. Section 343.2 pro-
vides permit exemptions for emergency cleanup activities as a
means of establishing immediate and necessary control, con-
tainment, removal, and disposal of oil or hazardous substances
spills or discharges within coastal lands or waters in the state.
The section applies to such spills or discharges where delay
necessitated by obtaining commission authorization would se-
riously impair efforts to prevent the imminent or substantial en-
dangerment to health or the environment. The exemptions ap-
ply if the cleanup activities are conducted under the supervision
of the executive director or his designated representative. The
section requires that the executive director file a report with the

PROPOSED RULES March 23, 2001 26 TexReg 2285



commission within 60 days of completion of the disposal activi-
ties. The commission is then required to hold a public hearing to
determine if the disposal has created or will cause an adverse
effect on the waters in the state or an impairment of the health,
welfare, and physical property of the people in the state.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, has determined that for the first five-year period the
proposed repeals are in effect, there will be no significant fiscal
implications for units of state and local government as a result of
the proposed repeals. The proposal would repeal Chapter 343,
Oil and Hazardous Substances, which has been superseded by
updated rules in Chapter 327, Spill Prevention and Control.

The commission has reviewed the continued need for Chapter
343 and has determined that the provisions within this chapter
are no longer used or required. These provisions were originally
adopted to provide for the expedited response to oil or hazardous
substance spills or discharges occurring within coastal lands or
waters within Texas through implementation of certain provisions
in the Texas Oil and Hazardous Substances Spill Prevention and
Control Act. However, that act was superseded by the Texas
Hazardous Substances Spill Prevention and Control Act, which
is implemented by updated provisions within Chapter 327.

Facilities that were affected by Chapter 343 rules included ships,
tanker trucks, pipelines, chemical plants, and refineries that
caused spills into coastal lands and waters. The commission
anticipates no significant fiscal implications to units of state and
local government due to the proposed repeal of Chapter 343.

PUBLIC BENEFIT AND COSTS

Mr. Davis also has determined that for each year of the first five
years the proposed repeals are in effect, the public benefit an-
ticipated from the proposed repeals would be the elimination of
unused rules contained in Chapter 343, and continued environ-
mental protection through the enforcement of the more current
Chapter 327 rules.

The proposal would repeal Chapter 343, which provided for
the expedited response to oil or hazardous substance spills or
discharges occurring within coastal lands or waters within Texas.
Facilities that were affected by Chapter 343 rules included ships,
tanker trucks, pipelines, chemical plants, and refineries that
caused spills into coastal lands and waters. The commission
anticipates no significant fiscal implications to individuals and
businesses due to the proposed repeal of Chapter 343.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

No adverse economic effects are anticipated to any small or mi-
cro-businesses as a result of implementing the proposed repeals
because the elimination of obsolete and unused rules is an ad-
ministrative action that has no fiscal impact to any small or mi-
cro-businesses. There are no known small or micro-businesses
that would be adversely affected by the proposed repeals.

The proposal would repeal Chapter 343, which provided for
the expedited response to oil or hazardous substance spills
or discharges occurring within coastal lands or waters within
Texas. Facilities that were affected by Chapter 343 rules
included ships, tanker trucks, pipelines, chemical plants, and
refineries that caused spills into coastal lands and waters. The
commission anticipates no significant fiscal implications to small
or micro-businesses due to the proposed repeal of Chapter 343.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission has reviewed the proposed rulemaking in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225, and has determined that the rulemaking is
not subject to §2001.0225 because it does not meet the definition
of a "major environmental rule" as defined in the statute. "Major
environmental rule" means a rule, the specific intent of which is
to protect the environment or reduce risks to human health from
environmental exposure and that may adversely affect in a mate-
rial way the economy, a sector of the economy, productivity, com-
petition, jobs, the environment, or the public health and safety of
the state or a sector of the state. The proposal does not meet the
definition of "major environmental rule" because the rulemaking
is not specifically intended to protect the environment or reduce
risks to human health from environmental exposure. Instead,
the rulemaking is intended to repeal Chapter 343 which consists
of obsolete and unused rules which have been superseded by
other rules adopted by the commission in Chapter 327.

TAKINGS IMPACT ASSESSMENT

The commission has prepared a takings impact assessment
for this proposed repeal of rules pursuant to Texas Govern-
ment Code, §2007.043. The following is a summary of that
assessment. The specific purpose of this rulemaking is to
repeal Chapter 343 which consists of obsolete and unused
rules which have been superseded by other rules adopted by
the commission in Chapter 327. The repeal of these rules will
not burden private real property which is the subject of the rules
because these rules are obsolete and are not being used by the
commission since they have been superseded by other rules.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission has reviewed the rulemaking and found that the
rules proposed for repeal are neither identified in the Coastal Co-
ordination Act Implementation Rules, 31 TAC §505.11, relating
to Actions and Rules Subject to the Texas Coastal Management
Program (CMP) nor do they affect any action or authorization
identified in the Coastal Coordination Act Implementation Rules,
§505.11.

This proposed rulemaking concerns only the repeal of obsolete
and unused rules of the commission. Therefore, the rulemaking
is not subject to the CMP.

SUBMITTAL OF COMMENTS

Comments may be submitted to Angela Slupe, Office of En-
vironmental Policy, Analysis, and Assessment, MC 205, P.O.
Box 13087, Austin, Texas 78711-3087 or faxed to (512) 239-
4808. All comments should reference Rule Log Number 2001-
011-343-WS. Comments must be received by 5:00 p.m., April
23, 2001. For further information or questions concerning this
proposal, please contact Hector Mendieta, Policy and Regula-
tions Division, (512) 239-6694.

STATUTORY AUTHORITY

The repeals are proposed under the Texas Water Code (TWC),
§5.102, which provides the commission with the general powers
to carry out its duties under the TWC, and §5.103, which provides
the commission with the authority to adopt any rules necessary
to carry out the powers and the duties under the provisions of
the TWC and other laws of this state. The repeals are proposed
as a result of a rule review done in accordance with the require-
ments of Texas Government Code, §2001.039; and the General
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Appropriations Act, Article IX, §9-10.13, 76th Legislature, 1999,
which require state agencies to review and consider for readop-
tion each of their rules every four years.

No other codes, rules, or statutes will be affected by this pro-
posal.

§343.1. Definitions.

§343.2. Permit Exemption for Emergency Cleanup Activities.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 9, 2001.

TRD-200101445
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: April 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 1. GENERAL LAND OFFICE

CHAPTER 3. PROPERTY ACCOUNTABILITY
31 TAC §3.1

The Texas General Land Office proposes new Chapter 3, relat-
ing to Property Accountability and a new §3.1, relating to Re-
strictions on Assignment of Vehicles.

House Bill 3125, 76th Legislature, 1999 required the General
Services Commission and the Council on Competitive Govern-
ment to develop a plan for improving the administration and oper-
ation of the state’s vehicles. This plan was recently adopted. The
bill further requires each state agency to adopt rules, consistent
with the plan, relating to the assignment and use of the agency’s
vehicles. Section 3.1 is necessary to comply with House Bill
3125.

Larry Soward, Chief Clerk, has determined that for the first five-
year period the new section is in effect, there will be no fiscal im-
plications for state or local governments as a result of enforcing
or administering the new section. There are no anticipated eco-
nomic costs for persons required to comply with the section as
proposed. There will be no significant impact on local economies
or overall employment as a result of enforcing or administering
the new section.

Mr. Soward has also determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of enforcing or administering the new section will be
insuring efficient use of state resources for solely legitimate busi-
ness purposes. There will be no effect on small businesses.

Written comments on the proposed new section may be sub-
mitted to Melinda Tracy, Texas Register Liaison, General Land
Office of Texas P.O. Box 12873, Austin, Texas 78711-2873. The
deadline for receipt of comments is 5:00 p.m. on April 23, 2001.

The new chapter and section are proposed under Natural Re-
sources Code §31.051 which provides the Commissioner of the
General Land Office with the authority to establish rules for the

conduct of the work of the General Land Office, and more specif-
ically, Government Code, §2171.1045, which requires the GLO
to adopt rules relating to the assignment and use of GLO’s vehi-
cles.

No statutes, articles, or codes are affected by the proposed new
chapter or section.

§3.1. Restrictions on Assignment of Vehicles.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) GLO--The General Land Office of Texas.

(2) Commissioner--The Commissioner of the General
Land Office of Texas or the Commissioner’ s designee not below the
level of division director.

(b) Motor pool. Each GLO vehicle, with the exception of a
vehicle assigned to a field employee, will be assigned to the GLO’s
motor pool and be available for checkout.

(c) Regular vehicle assignment. The GLO may assign a vehi-
cleto an individual administrativeor executiveemployeeon aregular or
everyday basis only if the Commissioner makes a documented finding
that the assignment is critical to the needs and mission of the depart-
ment.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 12, 2001.

TRD-200101467
Larry Soward
Chief Clerk
General Land Office
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 305-9129

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 13. CONTROLLED SUBSTANCES
The Texas Department of Public Safety proposes the repeal
of Chapter 13, Subchapters A-H, §§13.1, 13.2, 13.11-13.29,
13.41-13.47, 13.61-13.67, 13.81-13.87, 13.101-13.113,
13.131-13.149, and 13.161-13.174, concerning Controlled
Substances. Due to substantial changes having been made in
federal law, federal rules, and Texas law, including House Bill
1070, passed during the 75th Texas Legislature, 1997, these
rules as they currently exist are outdated. Therefore, these
sections are being repealed with the simultaneous filing of new
sections which will be organized in a more logical manner and
include standardization of descriptions of time periods and
adoption of federal regulations and other state rules by cross
reference.

Tom Haas, Chief of Finance, has determined that for each year
of the first five-year period the repeals are in effect there will
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be no fiscal implications for state or local government, or local
economies.

Mr. Haas also has determined that for each year of the first five
year period the repeals are in effect the public benefit anticipated
as a result of enforcing the repeals will be current and updated
rules. There is no anticipated adverse economic effect on indi-
viduals, small businesses, or micro-businesses.

Comments on the proposal may be submitted to David Boa-
tright, Attorney - Criminal Law Enforcement Division, Texas De-
partment of Public Safety, Box 4087, Austin, Texas 78773-0400,
(512) 424-2646.

SUBCHAPTER A. GENERAL PROVISIONS
37 TAC §13.1, §13.2

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Public Safety or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the
department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

Texas Government Code, §411.004(3) and §411.006(4), and
Health and Safety Code, §481.003(a) are affected by this repeal.

§13.1. General Information.

§13.2. Other State or Federal Laws.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101386
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER B. REGISTRATION
37 TAC §§13.11 - 13.29

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Public Safety or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the
department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

Texas Government Code, §411.004(3) and §411.006(4), and
Health and Safety Code, §481.003(a) are affected by this repeal.

§13.11. Persons Required to Register.
§13.12. Registration Requirements.
§13.13. Consent Form.
§13.14. Separate Registration for Separate Location.
§13.15. Persons Exempt from Registration.
§13.16. Application Requirements.
§13.17. Acceptance for Filing; Defective Applications.
§13.18. Additional Information.
§13.19. Amendment to and Withdrawal of Applications.
§13.20. Certificate of Registration; Denial of Registration.
§13.21. Expiration Date.
§13.22. Fee.
§13.23. Persons Exempt from Payment Fee.
§13.24. Administrative Review - Generally.
§13.25. Grounds for Revocation and Suspension.
§13.26. Modification in Registration.
§13.27. Transfer of Registration.
§13.28. Termination of Registration.
§13.29. Agent or Designated Agent.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101388
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER C. SECURITY
37 TAC §§13.41 - 13.47

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Public Safety or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the
department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

Texas Government Code, §411.004(3) and §411.006(4), and
Health and Safety Code, §481.003(a) are affected by this repeal.

§13.41. Security Controls, General.
§13.42. Minimum Security Requirements for Pharmacies.
§13.43. Minimum Security Controls for All Other Registrants.
§13.44. Minimum Security Requirements for Triplicate Prescription
Forms.
§13.45. Minimum Security Controls for Drug Treatment Centers.
§13.46. Other Security Controls.
§13.47. Inspections.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101390
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER D. RECORDKEEPING
37 TAC §§13.61 - 13.67

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Public Safety or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the
department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

Texas Government Code, §411.004(3) and §411.006(4), and
Health and Safety Code, §481.003(a) are affected by this repeal.

§13.61. Records for Receiving and Disposing of Controlled Sub-
stances.

§13.62. Inventories.

§13.63. Order Forms (DEA Form 222C).

§13.64. Records of Pharmacies.

§13.65. Records of Hospital Pharmacies.

§13.66. Written and Oral Prescriptions.

§13.67. Labeling Requirements of Controlled Substances.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101392
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER E. PEYOTE
37 TAC §§13.81 - 13.87

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Public Safety or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the
department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

Texas Government Code, §411.004(3) and §411.006(4), and
Health and Safety Code, §481.003(a) are affected by this repeal.

§13.81. Persons Required To Register.
§13.82. Requirements for Selling Peyote to Authorized Individuals.
§13.83. Requirements for Reporting Peyote Sales.
§13.84. Security Requirements.
§13.85. Requirements for Certification.
§13.86. Requirements for Recognition as Native American Church.
§13.87. Requirements for Purchase of Peyote.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101394
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER F. TRIPLICATE PRESCRIP-
TIONS
37 TAC §§13.101-13.113

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Public Safety or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the
department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

Texas Government Code, §411.004(3) and §411.006(4), and
Health and Safety Code, §481.003(a) are affected by this repeal.

§13.101. Persons Who May Order Triplicate Prescriptions.
§13.102. Purpose of Issuing Triplicate Prescription.
§13.103. Emergency Dispensing of Schedule II Controlled Sub-
stances.
§13.104. Use of Triplicate Prescription Forms.
§13.105. Utilization of Triplicate Prescription Forms by Practition-
ers, Other Than Veterinarians, for Small Amounts of Controlled Sub-
stances.
§13.106. Exceptions to Use of Triplicate Prescription Forms.
§13.107. Use of Triplicate Prescription by Methadone Clinics.
§13.108. Pharmacist Responsibilities.
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§13.109. Questionable Prescriptions.

§13.110. Security Requirements for Triplicate Prescription Form.
§13.111. Disposition of Unused Triplicate Prescription Forms.
§13.112. Source of Supply for Triplicate Prescription Forms.
§13.113. Purpose for True Name, Current Address, and Age Require-
ments.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101396
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER G. PRECURSOR AND
LABORATORY APPARATUS
37 TAC §§13.131-13.149

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Public Safety or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the
department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

Texas Government Code, §411.004(3) and §411.006(4), and
Health and Safety Code, §481.003(a) are affected by this repeal.

§13.131. General Information.

§13.132. Applicability.
§13.133. Persons Required To Obtain a Permit.
§13.134. Persons Exempt from the Permit Requirements.
§13.135. Requirements for Issuance of a Permit.

§13.136. Letter of Authorization from a Purchaser.
§13.137. Distribution Requirements and Letter of Waiver.
§13.138. Reporting Sales or Distributions.

§13.139. Instructions for Completing the NAR-22 Form.
§13.140. Reporting Discrepancy, Loss, or Theft.
§13.141. Reporting Receipt of a Precursor or Apparatus without a
Permit.
§13.142. Regulated Chemical Precursorsand Laboratory Apparatus.
§13.143. Out-of-State Business Activities.
§13.144. Recordkeeping Requirements for Distributors.

§13.145. Inventory Requirements of Distributors.
§13.146. Audits and Inspections of Distributors.
§13.147. Revocation, Denial, or Modification of a Permit.
§13.148. Permit Holder Required To Update Information.

§13.149. Additions or Deletions.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101398
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER H. SUMMARY FORFEITURE
AND DESTRUCTION OF CONTROLLED
SUBSTANCES PROPERTY, PLANTS, AND
OTHER MISCELLANEOUS ITEMS
37 TAC §§13.161 - 13.174

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Public Safety or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the
department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

Texas Government Code, §411.004(3) and §411.006(4), and
Health and Safety Code, §481.003(a) are affected by this repeal.

§13.161. Definitions
§13.162. Summary Forfeiture.
§13.163. Item To Be Destroyed Should Be Legally Worthless as Crim-
inal Evidence.
§13.164. Sources of Destruction Authority for Controlled Substance
Property or Plants.
§13.165. Sources of Destruction Authority for Other Items.
§13.166. Court Order of Destruction.
§13.167. Destruction Standard Operating Procedure (SOP) for a
Laboratory or Agency - Security Control.
§13.168. Manner of Destruction - Security Control.
§13.169. Two-Witness Rule - Security Control.
§13.170. Destruction Inventory - Security Control.
§13.171. Witness Responsibility - Security Control.
§13.172. Laboratory Retesting for Possible Tampering - Security
Control.
§13.173. Destruction Documentation - Security Control.
§13.174. Maintenance, Inspection, and Transmittal of Destruction
Documentation - Security Control.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101400
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Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
CHAPTER 13. CONTROLLED SUBSTANCES
The Texas Department of Public Safety proposes new Chapter
13, Subchapters A-M, §§13.1-13.11, 13.21-13.33, 13.41-13.58,
13.71-13.86, 13.101-13.115, 13.131-13.137, 13.151-13.165,
13.181-13.187, 13.201-13.209, 13.221-13.224, 13.231-13.237,
13.251-13.254, and 13.271-13.278, concerning Controlled
Substances. These new sections are proposed simultaneously
with the repeal of current Chapter 13, Subchapters A-H, §§13.1,
13.2, 13.11-13.29, 13.41-13.47, 13.61-13.67, 13.81-13.87,
13.101-13.113, 13.131-13.149, and 13.161-13.174.

The drug rules as they exist were written in the 1970’s and have
been amended many times since, usually issue by issue. Since
that time there have been many changes to related federal law,
federal rules, and Texas law, including House Bill 1070, 75th
Texas Legislature, 1997. Amendments to these rules are nec-
essary to integrate those changes.

The previous Chapter 13 is proposed to be repealed in its en-
tirety and to be replaced (in its entirety) with a new Chapter 13.
The new Chapter 13 is organized to simplify and shorten it and
place its material in a more logical order. Changes include stan-
dardization of descriptions of time periods and adoption of fed-
eral regulations and other state rules by cross reference. Using
this technique, the person (physician, pharmacist, chemical dis-
tributor) will only have to comply with one set of rules regarding
any issue, for example, record keeping and security.

Subchapter A: General Provisions. This subchapter collects all
of the definitions of general relevance to the entire chapter as
a drafting convenience. It contains several miscellaneous provi-
sions, including cross-references to other state or other federal
laws, rules or regulations, alternative schedule nomenclature,
the forms for transmitting or communicating information and the
telephone numbers and addresses of the various Department of
Public Safety (DPS) units involved in the administration of this
chapter.

Subchapter B: Registration. This subchapter clarifies the activ-
ities and the schedules for which controlled substance registra-
tion must be obtained. It reorganizes Subchapter B in the old
Chapter 13 and repeats much of it without substantive change.
The new subchapter explains in more detail the status of "expi-
ration" versus "termination" of a registration.

Subchapter C: Peyote. This subchapter collects issues from sub-
chapters throughout old Chapter 13, primarily in Subchapter E,
and repeats them without substantive change. There is a new
§13.47 governing the possession and display of identification
and access information, when a person is hunting, harvesting,
cutting, collecting, transporting, or in possession of peyote. Also,
there is a new §13.48 governing source information describing
where the peyote came from.

Subchapter D: Official Prescriptions. This subchapter repeats
much of the old Subchapter F, and parts of the old Subchapters
C and D, regarding triplicate prescriptions without substan-
tive change except to track the statutory change from the
"Triplicate Prescription Program" to the "Official Prescription

Program." There are new provisions governing electronic and
non-electronic reporting and the deletion or return of a particular
Schedule II substance with regard to the Official Prescription
Program.

Subchapter E: Precursors And Apparatus. This subchapter re-
peats much of the old Subchapter G regarding precursors and
apparatus without substantive change. §13.115 adds red phos-
phorus and hypophosphoric acid to the list of chemical precur-
sors regulated under the section. This addition is based on the
fact that these chemicals do jeopardize public health and welfare,
and that they are proliferating and being used in clandestine lab-
oratories in the illicit manufacture of controlled substances, par-
ticularly methamphetamine.

Subchapter F: Applications. This subchapter collects many of
the provisions regarding applications that were contained in var-
ious subchapters, primarily B (Controlled Substances Registra-
tions), E (Peyote Distributors) and G (Precursor Permits) in the
old rules and repeats them without substantive change. This
subchapter does clarify that incomplete, insufficient, or other-
wise less than fully effective signatures may be rejected on an
application.

Subchapter G: Forfeiture And Destruction. This subchapter re-
peats much of the old Subchapter E regarding forfeiture and de-
struction without substantive change.

Subchapter H: Security. This subchapter collects many of the
assorted security provisions that were found throughout the old
Chapter 13, primarily Subchapter C, and repeats them without
substantive change.

Subchapter I: Record Keeping. This subchapter collects many of
the assorted record keeping provisions that were found through-
out the old Chapter 13 and repeats them without substantive
change.

Subchapter J: Inventory. This subchapter collects many of the
assorted inventory provisions that were found throughout the old
Chapter 13, primarily Subchapters D (Record Keeping), E (Pey-
ote) and G (Precursor and Laboratory Apparatus), and repeats
them without substantive change.

Subchapter K: Inspection. This subchapter collects many of the
assorted inspection provisions that were found throughout the
old Chapter 13 and repeats them without substantive change.

Subchapter L: Reporting Discrepancy, Loss, Theft or Diver-
sion. This subchapter collects many of the assorted reporting
discrepancy, loss, theft and diversion provisions that were
found throughout the old Chapter 13 and repeats them without
substantive change.

Subchapter M: Denial, Revocation And Related Disciplinary Ac-
tion. This subchapter collects many of the assorted denial, revo-
cation, and related disciplinary action provisions that were found
throughout the old Chapter 13 and repeats them without sub-
stantive change. This subchapter clarifies the applicability of
the APA (The Administrative Procedure Act, Texas Government
Code, Chapter 2001) to certain disciplinary action proceedings
and not to others. The subchapter governs the denial, revoca-
tion, suspension, probation, reprimand, voluntary surrender, or
cancellation of a controlled substance registration or a chemical
precursor and apparatus permit.

Tom Haas, Chief of Finance, has determined that for each year of
the first five-year period the rules are in effect there will be no fis-
cal implications for state or local government, or local economies.
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Mr. Haas also has determined that for each year of the first five
year period the rules are in effect the public benefit anticipated as
a result of enforcing the rules will be to provide improved reorga-
nization of the Controlled Substances and Precursor/Apparatus
Rules and Regulations sections that will create an easier access
of certain sections that are needed for reference or referral of
specific subjects. There is no anticipated adverse economic ef-
fect on individuals, small businesses or micro-businesses.

Comments on the proposal may be submitted to David Boa-
tright, Attorney - Criminal Law Enforcement Division, Texas De-
partment of Public Safety, Box 4087, Austin, Texas 78773-0400,
(512) 424-2646.

SUBCHAPTER A. GENERAL PROVISIONS
37 TAC §§13.1 - 13.11

The new sections are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

Texas Government Code, §411.004(3) and §411.006(4), and
Health and Safety Code, §481.003(a) are affected by this
proposal.

§13.1. Chapter Definitions.
The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Act - The Texas Controlled Substances Act (Texas
Health and Safety Code, Chapter 481).

(2) Administer, abuse unit, adulterant or dilutant, agent,
controlled premises, controlled substance, controlled substance
analogue, deliver, delivery, designated agent, director, dispense,
distribute, distributor, drug, drug paraphernalia, Federal Drug En-
forcement Administration, hospital, institutional practitioner, lawful
possession, manufacture, marihuana, medication order, narcotic
drug, official prescription form, opiate, patient, person, pharmacist,
pharmacist-in-charge, pharmacy, possession, practitioner, prescribe,
prescription, principal place of business, and registrant - Have the
meanings assigned those terms by the Act, §481.002.

(3) CSR - Controlled Substances Registration.

(4) Day - means a calendar day unless the context clearly
indicates another meaning such as a business day.

(5) Department or DPS - The Texas Department of Public
Safety.

(6) Drug Enforcement Administration or DEA - The Fed-
eral Drug Enforcement Administration.

(7) Inhalant paraphernalia - An item or other material de-
fined assuch by Texas Health and Safety Code, §484.001 or §485.001.

(8) Laboratory apparatus - An item subject to Subchapter
E of this chapter (relating to Precursors and Apparatus).

(9) Licensed vocational nurse or LVN - An individual rec-
ognizedasalicensed vocational nurseby theTexasBoard of Vocational
Nurse Examiners.

(10) Long-term care facility or LTCF - An establishment
licensed as such by the Texas Department of Human Services.

(11) Narcotic controlled substance - A narcotic drug or
other controlled substance that contains opium or an opiate derivative.

(12) Non-narcotic controlled substance - A controlled sub-
stance that does not contain opium or an opiate derivative.

(13) PCLAS - The Precursor Chemical/Laboratory Appa-
ratus Section.

(14) Physician assistant - An individual licensed assuch by
the Texas State Board of Physician Assistant Examiners.

(15) Precursor chemical - A substancesubject to Subchap-
ter E of this chapter (relating to Precursors and Apparatus).

(16) Readily retrievable record - A record created and
maintained by an automatic data processing or mechanized record
keeping system so that a particular type of record can be separated
from all other records in areasonable time. The term includes arecord
created and maintained by annotation of each material item with an
asterisk, redline, or some other manner visually identifiable apart from
all other items appearing on the required record.

(17) Record - A notification, order form, statement,
invoice, prescription, inventory information, or other document for
the acquisition or disposal of a controlled substance, precursor, or
apparatus in any manner by a registrant or permit holder under a
record keeping or inventory requirement of federal law, the Act, or
this chapter.

(18) Registered nurse - An individual recognized as such
by the Texas Board of Nurse Examiners.

(19) Schedule II - A list of narcotic and non-narcotic con-
trolled substances found in the most current version of Schedule II as
established or altered by the commissioner of health under the Act,
Subchapter B, and published in the Texas Register.

(20) Triplicate prescription form - A type of official pre-
scription form.

§13.2. Other State or Federal Laws, Rules, or Regulations.

(a) Construed. This chapter may not be construed as authoriz-
ing or allowing a person to act in violation of another state or federal
law, rule, or regulation. Compliance with this chapter may not be con-
strued as compliance with another state or federal law, rule, or regula-
tion unless expressly provided by the law, rule, or regulation.

(b) Strictest standard. If a practitioner or other person whose
conduct is covered by this chapter must comply with a standard con-
tained within a state health regulatory agency rule, this chapter, or a
federal regulation, the person must comply with the strictest standard.

(c) Cross-reference. By adopting an administrativeruleor reg-
ulation of another state or federal agency by a cross-reference to that
rule or regulation, the director does not surrender any authority or re-
sponsibility to make, administer, or enforce a DPS drug rule. If this
chapter references a federal regulation or a rule adopted by another
state agency, the director may enforce the regulation or rule:

(1) asaDPSdrug rule that hasbeen adopted by thedirector
under the authority of the Act, §481.003; and

(2) as if a reference to:

(A) the DEA administrator or other federal or state of-
ficial is a reference to the director;

(B) DEA or other agency is a reference to DPS;

(C) a DEA or other agency form is a reference to the
analogous DPS form; and
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(D) alicensedpractical nurseisareferencetoalicensed
vocational nurse.

§13.3. Alternative Schedule Nomenclature.

The director may reference a schedule for a controlled substance by:

(1) its statutory Roman numeral designation; or

(2) an analogous Arabic number designation.

§13.4. Notification, Information, and Electronic Transmission.

(a) Notification. If this chapter requires a person to notify or
advise the director of new or changed information, the person must
notify the director through the appropriate DPS unit indicated in this
chapter. If this chapter describes the director followed by a parenthet-
ical reference to a section, service, or other unit of the department, the
communicationwill bemadeto thedirector through thereferenced sec-
tion, service, or unit.

(b) Information. The director may furnish information about
thischapter to aperson who hasmadeapersonal, telephonic, or written
request to the director through the appropriate service or section.

(c) Forms. The director may:

(1) provide internet access to a form used under this chap-
ter; or

(2) accept an internet application under this chapter.

(d) Signature or ID. The director may accept an electronically
transmitted signature or other similar identification code under this
chapter.

§13.5. Acceptance of Non-standard Communication.

The director may accept an oral, telephonic, electronic, or other non-
standard communication assufficient to meet areporting or notification
requirement of this chapter if:

(1) theoral, telephonic, electronic, or other communication
is repeated in an original writing within seven daysafter the initial elec-
tronic report or notification; or

(2) an expressly named representative of the director
waives the written report or notification otherwise required to confirm
the communication.

§13.6. Waiver Rescission.

Thedirector may rescindawaiver issued under thischapter if thereason
for the waiver no longer exists.

§13.7. Telephone Number and Address - Narcotics Service.

To inquire about information and administrative matters with, transmit
to, or otherwise contact the Narcotics Service, in general:

(1) the telephone number is: (512) 424-2150;

(2) the fax number is: (512) 424-7166;

(3) the Post Office Box mailing address is: Narcotics Ser-
vice MSC 0430, Texas Department of Public Safety, PO Box 4087,
Austin, Texas 78773-0430; and

(4) thephysical mailing addressis: NarcoticsServiceMSC
0430, TexasDepartment of PublicSafety, 5805 N. Lamar Blvd., Austin,
Texas 78752-4422.

§13.8. Telephone Number and Address- Controlled SubstancesReg-
istration Section.

To inquire about information and administrative matters with, transmit
to, or otherwise contact the Controlled Substances Registration (CSR)
Section:

(1) the telephone number is: (512) 424-2188;

(2) the fax number is: (512) 424-5799;

(3) thePost OfficeBox mailingaddressis: Controlled Sub-
stances Registration Section MSC 0438, Texas Department of Public
Safety, P.O. Box 4087, Austin, Texas 78773-0438;

(4) the fee or payment address is: Controlled Substances
Registration Section MSC 0438, Texas Department of Public Safety,
P.O. Box 15999, Austin, Texas 78761-5999;

(5) the physical mailing address is: Controlled Substances
Registration Section MSC 0438, Texas Department of Public Safety,
5805 N. Lamar Blvd., Austin, Texas 78752-4422; and

(6) the e-mail address is through the department’s
web page at "www.txdps.state.tx.us" or directly through "tp-
pcsr@txdps.state.tx.us."

§13.9. TelephoneNumber and Address- TexasPrescription Program.

To inquire about information and administrative matters with, transmit
to, or otherwise contact the Texas Prescription Program:

(1) the telephone number is: (512) 424-2189;

(2) the fax number is: (512) 424-5799;

(3) the Post Office Box mailing address is: TexasPrescrip-
tion Program MSC 0439, TexasDepartment of Public Safety, P.O. Box
4087, Austin, Texas 78773-0439;

(4) the fee or payment address is: Texas Prescription Pro-
gram MSC 0439, TexasDepartment of Public Safety, P.O. Box 15999,
Austin, Texas 78761-5999;

(5) thephysical mailing address is: TexasPrescription Pro-
gram MSC 0439, Texas Department of Public Safety, 5805 N. Lamar
Blvd., Austin, Texas 78752-4422; and

(6) the e-mail address is through the department’s
web page at "www.txdps.state.tx.us" or directly through "tp-
pcsr@txdps.state.tx.us."

§13.10. Telephone Number and Address - Precursor Chemical/Lab-
oratory Apparatus Section.

To inquire about information and administrative matters with, transmit
to, or otherwise contact the Precursor Chemical/Laboratory Apparatus
Section (PCLAS):

(1) the telephone number is: (512) 424-2481 or (512) 424-
2482;

(2) the fax number is: (512) 424-5757;

(3) the Post Office Box mailing address is: Precursor
Chemical/Laboratory Apparatus Section MSC 0433, Texas Depart-
ment of Public Safety, P.O. Box 4087, Austin, Texas 78773-0433;

(4) the physical mailing address is: Precursor Chemi-
cal/Laboratory Apparatus Section MSC 0433, Texas Department of
Public Safety, 5805 N. Lamar Blvd., Austin, Texas 78752-4422; and

(5) the e-mail address is through the department’s web
page at "www.txdps.state.tx.us" or directly through "precursor.chemi-
cal @txdps.state.tx.us."

§13.11. TelephoneNumber and Address- CrimeLaboratory Service.

To inquire about information and administrative matters with, transmit
to, or otherwise contact the Crime Laboratory Service:

(1) the telephone number is: (512) 424-2105;

(2) the fax number is: (512) 424-2869;
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(3) the Post Office Box mailing address is: Crime Labora-
tory Service MSC 0460, Texas Department of Public Safety, P.O. Box
4143, Austin, Texas 78765-0460; and

(4) the physical mailing address is: Crime Laboratory Ser-
vice MSC 0460, Texas Department of Public Safety, 5805 N. Lamar
Blvd., Austin, Texas 78752-4422.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101387
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER B. REGISTRATION
37 TAC §§13.21 - 13.33

The new sections are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

Texas Government Code, §411.004(3) and §411.006(4), and
Health and Safety Code, §481.003(a) are affected by this
proposal.

§13.21. Who Must Register.
(a) Required by Act. A person, who is required by the Act to

register in order to manufacture, distribute, prescribe, possess, analyze,
dispense, or conduct research with acontrolled substance, must obtain
an annual registration from the director (CSR Section).

(b) Generally. Only a person actually engaged in an activity
covered by the registration provisions of the Act must obtain a regis-
tration. A related or affiliated person who is not engaged in a covered
activity is not required to register.

(c) Activities. The director may register a person for one or
more of the following categories of business activity:

(1) practitioner;

(2) pharmacy;

(3) hospital;

(4) manufacturer;

(5) researcher;

(6) teaching institution;

(7) distributor;

(8) analyst or analytical lab; or

(9) peyote distributor.

(d) Schedules. The director may register a person for one or
more of the following schedules:

(1) Schedule I;

(2) Schedule II (narcotic);

(3) Schedule II (non-narcotic);

(4) Schedule III (narcotic);

(5) Schedule III (non-narcotic);

(6) Schedule IV; or

(7) Schedule V.

(e) Lawful possession. A registrant may lawfully possess a
controlled substance to the extent authorized by the registration.

(f) An applicant may apply for registration as a manufacturer,
researcher, teaching institution, distributor, analyst, or analytical labo-
ratory only after obtaining the appropriate registration from DEA.

§13.22. Registration for Certain Activities.

(a) ScheduleI. A person who isseeking registration to conduct
research with a Schedule I controlled substance must comply with the
Act, §481.065(b) and submit aresearch protocol to thedirector for ap-
proval. Under this subsection, the person may submit a duplicate of a
protocol submitted to DEA for the same research authority. Once sub-
mitted, the protocol becomes a part of the application for all purposes.
If approved by the director, the person may conduct research only:

(1) in the manner expressly detailed in the protocol; and

(2) using a controlled substance expressly specified in the
protocol.

(b) Without DEA registration. If the director determines reg-
istration is appropriate to minimize a risk of diversion or abuse of a
controlled substance, the director may register a person who:

(1) has not applied for registration with DEA; or

(2) is not a registrant with DEA.

§13.23. Separate Registration for Separate Location.

An applicant must make a separate application and obtain a separate
registration for each principal placeof businessor professional practice
as required by the Act, §481.061(c) and the Code of Federal Regula-
tions, Title 21, Chapter II, §1301.12.

§13.24. Exemption from Registration.

A person is exempt from registration, need not register, and may law-
fully possess a controlled substance under the Act if the person is:

(1) exempted from registration under the Act, §481.062;

(2) excepted from the Act, Subchapter C, under the Act,
§481.0621; or

(3) exempted from federal registration under the Code of
Federal Regulations, Title 21, Chapter II, §§1301.22 - 1301.25.

§13.25. Application.

(a) Required. A person required to register under thissubchap-
ter must comply with this subchapter and Subchapter F of this chapter
(relating to Applications).

(b) Form. An applicant must make:

(1) a new or original application on DPS Form NAR-77;
and

(2) a renewal application on DPS Form NAR-78.

(c) Rejection. An applicant, who seeksto renew aregistration,
may correct arejected or defectiveapplication and resubmit it for filing
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at any time before termination under §13.30 of this title (relating to
Termination).

§13.26. Certificate.
(a) Issuance. The director will issue a certificate of registra-

tion to an applicant who qualifies for registration or renewal under the
applicable provisions of the Act, Subchapter C, and this subchapter.

(b) NAR-79. The director will issue the certificate on DPS
Form NAR-79, containing:

(1) the registrant’ s name and address;

(2) the registration number;

(3) the business activity authorized by the registration;

(4) each schedule the registrant is authorized to handle;

(5) a "fee paid" or "exempt" notation;

(6) a "duplicate" notation, if the certificate is a duplicate;

(7) the certificate’s issue date; and

(8) the certificate’s expiration date.

(c) Display. The registrant must:

(1) display thecertificateat thephysical locationof thereg-
istrant’ s principal place of business; or

(2) maintain the certificate so the registrant may promptly
retrieve and display it at any time upon proper demand.

§13.27. Fee.
(a) Amount. To apply for an original or renewal registration to

manufacture, distribute, prescribe, possess, analyze, dispense, or con-
duct research with a controlled substance, the applicant must pay a
non-refundable registration fee of $25.

(b) Submission. An applicant must submit the fee with the
original or renewal application to the director (CSR Section).

(c) Acceptable manner. The applicant must make payment in
the form of a check or money order, payable to the "Texas Department
of Public Safety," or another form of payment authorized by a general
rule or policy of the department.

(d) Prohibited manner. The director will not accept a fee pay-
ment in the form of:

(1) stamps;

(2) foreign currency;

(3) acheck or money order, payable in foreign currency; or

(4) a third-party endorsed check.

(e) Multiple or additional fees. The director:

(1) may chargemultiple feesfor registrationsto oneperson
at each different location and for each different business activity; and

(2) will not charge an additional fee for each different
schedule processed on a single registration application.

§13.28. Fee Exemption.
(a) Requirements. The director may exempt a person from

payment of a state fee for registration or renewal, if the person’s su-
perior certifies on the DPS Form NAR-77 or NAR-78 that the person
is exempted from payment of a fee under the Code of Federal Regula-
tions, Title 21, Chapter II, §1301.21.

(b) Effect. Exemption from payment of a registration or re-
newal fee:

(1) authorizes the registrant, where applicable, to acquire,
possess, or handle a controlled substance only at the exempt location;
and

(2) doesnot relievetheregistrant of another requirement or
duty prescribed by law.

§13.29. Expiration.
(a) Annual. Except as provided by subsection (c) of this sec-

tion, an original certificate of registration expires after one year from
the month of issuance indicated on the original certificate.

(b) Effect of modification or renewal. Except as provided by
subsection (c) of this section, a modification in registration or an early
renewal does not affect a current or future date of expiration.

(c) Extension. Thedirector may extend theexpiration dateof a
registration for aperiod of lessthan12additional months, if thedirector
determines the extension is necessary to evenly allocate the expiration
dates of all certificates.

(d) Effect of expiration. After expiration, the former registra-
tion providestheregistrant with noauthority to manufacture, distribute,
prescribe, possess, analyze, dispense, or conduct research with a con-
trolled substance.

(e) Graceperiod. After expiration under this section, a former
registrant may apply for a new registration. During a six-month grace
period after expiration and before termination under §13.30(a)(1) of
this title (relating to Termination), the director (CSR Section) may re-
servetheoriginal registration number in thenameof theoriginal appli-
cant.

§13.30. Termination.
(a) When. A registration terminates:

(1) at the end of a grace period of six months allowed by
the director after expiration under this subchapter;

(2) when DEA accepts a voluntary surrender, or denies,
suspends, or revokes a federal controlled substance registration; or

(3) when the person dies, ceases legal existence, or discon-
tinues business or professional practice.

(b) New registration required. After termination, aformer reg-
istrant must apply for a new registration and may be issued a different
registration number.

(c) Effect of termination. After termination, the former reg-
istration provides the registrant with no authority to manufacture, dis-
tribute, prescribe, possess, analyze, dispense, or conduct research with
a controlled substance.

(d) Discontinued activity. On the day aregistrant discontinues
business or professional practice, the registrant or a representative of
the registrant must notify the director (CSR Section) by close of busi-
ness. Thedirector may immediately terminatetheregistration of aper-
son reported to the director under this subsection.

§13.31. Security, Record Keeping, Inventory, Inspection, and Report-
ing Discrepancy, Loss, Theft, or Diversion.
A registrant must comply with the applicable provisions of:

(1) Subchapter H of this chapter (relating to Security);

(2) Subchapter I of this chapter (relating to Record Keep-
ing);

(3) Subchapter J of this chapter (relating to Inventory);

(4) Subchapter K of this chapter (relating to Inspection);
and
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(5) Subchapter L of thischapter (relating to Reporting Dis-
crepancy, Loss, Theft, or Diversion).

§13.32. Communication with Director (CSR Section).

If aperson isrequired or allowed by thissubchapter to makeanotifica-
tion, report, or other written, telephonic, or personal communication to
the director, the person must make the communication to the director
through the CSR Section at the address indicated in §13.8 of this title
(relating to Telephone Number and Address - Controlled Substances
Registration Section).

§13.33. Miscellaneous.

(a) Confidentiality. A person lawfully authorized under this
chapter to conduct research in the use and effects of a controlled sub-
stance may, under the Act, §481.068, withhold from the director the
name and other identifying characteristics of an individual who is the
subject of the research.

(b) Transfer. A registrant may not transfer or assign to another
person a registration certificate or an authority conferred by the regis-
tration.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101389
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER C. PEYOTE
37 TAC §§13.41 - 13.58

The new sections are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

Texas Government Code, §411.004(3) and §411.006(4), and
Health and Safety Code, §481.003(a) are affected by this
proposal.

§13.41. Subchapter Definitions.

The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) AIRFA - TheAmerican Indian ReligiousFreedom Act.

(2) Distributor - A peyote distributor registered by the di-
rector under this subchapter and Subchapter B of this chapter (relating
to Registration).

(3) Identification information - A unique number appear-
ing on the individual’s:

(A) driver license or personal identification certificate
and assigned to the individual by the department or by an analogous
agency in another state; or

(B) social security card, military identification card,
passport, visa, work permit, or other identification card and assigned
to an individual by an agency of the United States.

(4) Indian - An individual with not less than 25% Indian
blood who is:

(A) an enrolled member of atriberecognizedunder fed-
eral law; and

(B) a certified member of a declared Native American
Church.

(5) Landowner - includes an agent of the landowner.

§13.42. Peyote Distributor Registration.

(a) Who must register. A person who delivers peyote must
make application for acontrolled substancesregistration under the Act
and obtain an annual registration from the director (CSR Section).

(b) Effect of registration. A distributor seeking to deliver or
receive peyote under this subchapter may obtain a peyote distributor
registration that authorizes the distributor to:

(1) deliver peyote to another distributor;

(2) receive peyote from another distributor;

(3) receive peyote from an employee of the distributor; or

(4) deliver peyote to an Indian for use only in a bona fide
religious ceremony of the church.

(c) Activity authorized. Incidental to lawful distribution under
this subchapter, a distributor may hunt, harvest, cut, collect, transport,
or possess peyote.

(d) Activity not authorized. A distributor registration does not
authorize the distributor to:

(1) manufacture or cultivate peyote;

(2) ingest or use peyote;

(3) deliver to an individual who is a member of a federally
recognized Indian tribe under AIRFA, unless the individual is also an
Indian as the term is defined in this subchapter; or

(4) import or export peyote.

§13.43. Application.

(a) Requirements. The director may register and issue a cer-
tificate of registration to a distributor only if the applicant:

(1) meets the general requirements for a controlled sub-
stancesregistrationunder Subchapter B of thischapter (relating to Reg-
istration);

(2) is registered with DEA;

(3) has made a complete application to the director (CSR
Section) for registration as a distributor on DPS Form NAR-95 and
complied with thissection and Subchapter F of thischapter (relating to
Applications);

(4) has paid the required registration fee; and

(5) forwards with the application for registration a letter
from the local chief of police, sheriff, or county judge in the jurisdic-
tion wherethe applicant’ sprincipal placeof peyote business is located
stating the applicant is of good moral character.

(b) Fee. The fee for registration as a distributor is the same
amount as thefeecollected for a controlled substancesregistration un-
der §13.27 of this title (relating to Fee).
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§13.44. Certificate and ID Card.
(a) Issuance. If the director approves an application for regis-

tration, the director will issue to the applicant:

(1) a certificate of registration, DPS Form NAR-96; and

(2) a peyote distributor identification card, DPS Form
NAR-96A.

(b) Return. If the director suspends, revokes, denies, cancels,
or accepts voluntary surrender of a distributor’s certificate of registra-
tion, thedistributor must return thefollowing to thedirector (CSR Sec-
tion) within seven days:

(1) the peyote distributor certificate of registration;

(2) the peyote distributor identification card;

(3) each peyote employee identification card;

(4) each source log;

(5) each unusedor voidedsaleof peyotereceipt, DPSForm
NAR-96C; and

(6) each completed receipt or other document relating to
thepurchase, acquisition, or saleof peyotenot already submitted to the
director.

(c) Expiration. The director will issuea certificateof registra-
tion and a peyote distributor identification card to expire in the same
manner asacontrolled substancesregistration under §13.29 of thistitle
(relating to Expiration).

(d) Display. Thedistributor must display thecertificateof reg-
istration at all times in aconspicuousplace at theaddress appearing on
the certificate.

§13.45. Employee Information.
(a) Identification. A distributor must furnish to the director

(CSR Section) the nameand identification information of each current
employee who will:

(1) handleor possesspeyotein thecourseand scopeof em-
ployment; and

(2) use that employment status to avoid potential criminal
liability for handling or possessing peyote.

(b) Current employee. A distributor or applicant must provide
to the director (CSR Section) on an application for original or renewal
of registration a list of thename and other identification information of
an individual who is:

(1) currently employed by the distributor; or

(2) reasonably known to the distributor as likely to be em-
ployed during the term of the registration sought by the applicant.

(c) New employee. If anew employee’s nameand other iden-
tification information has not already been indicated on a distributor’s
current application for registration, then, before the employee is al-
lowed to work handling or possessing peyote, the distributor must:

(1) advise the director (CSR Section) of the change; and

(2) receive a peyote employee identification card, DPS
Form NAR-96B.

(d) Name format. The distributor must report an employee’s
name to the director (CSR Section) in the format required by this sub-
section. The director will use the same name format on documents
issued by the director. The standard format, including name order, is:

(1) given or first name;

(2) additional middle names, if any;

(3) mother’s family name; and

(4) father’s family name.

§13.46. Employee Identification Card.

(a) Form. After notification by a distributor, the director will
furnish thedistributor apeyoteemployeeidentification card, DPSForm
NAR-96B. Thedistributor may givenoticeunder thissubsection for an
employee already named in the application or a new employee named
at a later date.

(b) Use of ID card. The peyote employee identification card
certifies the individual named is:

(1) an employee of the distributor;

(2) authorized to hunt, harvest, cut, collect, transport, or
possess peyote in the course and scope of employment; and

(3) authorized to deliver peyote, but only directly to thedis-
tributor who employs the individual.

(c) Retrieval and return. When an employee ceases employ-
ment with a distributor, the distributor must take reasonable steps to:

(1) by close of business, retrieve the employee identifica-
tion card from the employee; and

(2) within seven days:

(A) return the card to the director (CSR Section) for
cancellation; or

(B) notify the director (CSR Section) of the reason the
card wasnot retrieved or returned, including thereasonablestepstaken
by the distributor while attempting to do so.

§13.47. Possession and Display of Identification and Access Infor-
mation.

(a) Possession. At all times an employee is hunting, harvest-
ing, cutting, collecting, transporting, or in possession of peyote, the
employee must possess a peyote employee identification card.

(b) Demand of official. When a distributor or employee is
hunting, harvesting, cutting, collecting, transporting, or in possession
of peyote, the individual must:

(1) possess a current, valid distributor or employee identi-
fication card; and

(2) display the card upon demand to the director or amem-
ber of the department, a peace officer, or a federal official.

(c) Demand of landowner. If the distributor or employee is
hunting, harvesting, cutting, collecting, transporting, or in possession
of peyote on land belonging to someone other than the distributor or
employee, the distributor or employee must display the card upon de-
mand to the landowner.

(d) Supporting documentation. If an individual is required to
display an identification card under this section, the individual must
also possessand display alicense, card, or other documentation to sup-
port identification informationcontained on thedistributor or employee
identification card and:

(1) documentation sufficient to show lawful access to the
land where the peyote was harvested or cut; or

(2) areasonably completeverbal declaration of theindivid-
ual’s lawful access to the land, including the name and location of the
person granting the access.
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(e) Manner of compliance. An individual may comply with
subsection (d)(1) of this section by presenting:

(1) an original or copy of an ownership document, lease
agreement, or other document showing the individual’s lawful access
to the land in question; or

(2) a completed form issued by the director to record this
information.

§13.48. Source Information.
(a) Notification of director. A distributor must notify thedirec-

tor (CSR Section) of the name of the owner and the physical address
or other sufficient description of all land to which the distributor has
legal access for harvesting peyote. The notification must be made at
the time of registration and within seven days of a change in the infor-
mation required by this section.

(b) Ensure lawful access. A distributor may not deliver peyote
to another distributor or an Indian unless the distributor takes reason-
able steps to ensure the peyote was harvested or cut in Texas by the
distributor or an employee of the distributor on land to which the dis-
tributor has a legal right of entry. The director will deem a distributor
has taken reasonable steps under this subsection if the distributor:

(1) makes express verbal inquiry about the source of all
peyote supplied to the distributor by an employee or another distrib-
utor;

(2) obtains from the employee or other distributor a verbal
or written statement certifying the source of all peyote supplied to the
distributor; and

(3) maintains the certification in a log of the source of all
peyote.

(c) Statement of lawful access. A distributor must:

(1) ensure the employee or other distributor, who supplies
peyote to the distributor in a single transaction, completes or causes to
becompleted awritten statement certifying under subsection (d) of this
section the source of the peyote involved in the transaction; and

(2) maintain thesource log asarecord of acquisition under
this subchapter.

(d) Source log. A source log under this section must include:

(1) areasonably accuratedescriptionof thequantity of pey-
ote supplied in the transaction;

(2) a reasonably accurate description of the physical prop-
erty where each quantity of peyote was harvested or cut;

(3) the name of the individual who assertsauthority to give
permission on behalf of the landowner for peyote to be harvested or
cut;

(4) the name of the harvester;

(5) the date each quantity of peyote was harvested or cut;
and

(6) the signature of the distributor.

§13.49. Purchase or Harvest.
(a) Requirements, generally. An Indian may purchase peyote

in person from adistributor in this state if the Indian followsone of the
methods described by §13.50 of this title (relating to Sale in Person) or
§13.51 of this title (relating to Mail Order Sale). The director encour-
ages but does not require use of the standard method.

(b) Harvesting by Indian. A landowner may not allow an In-
dian to harvest peyote on the land of another person unless the Indian

furnishes to the landowner a letter, permit, or identification sufficient
to comply with either subsections (c) or (g) of §13.50 of this title (re-
lating to Sale in Person).

§13.50. Sale in Person.

(a) Requirements, generally. A distributor may not supply or
sell peyote to a person unless the person is:

(1) another registered peyote distributor;

(2) a governmental entity or a person registered with the
director in a capacity to lawfully receive the peyote; or

(3) an Indian who complies with this subchapter.

(b) The distributor delivering peyote to an Indian must follow
one of the methods described by this section or §13.51 of this title (re-
lating to Mail Order Sale). Thedirector encouragesbut doesnot require
use of the standard method.

(c) Standard method. A distributor may deliver peyote to an
Indianmember of theNativeAmerican Church if thepurchasing Indian
furnishesto thedistributor aphoto identification card, that includesrea-
sonably accurate identification information, and an authorization letter
or travel permit. The identification card and the letter or permit must
collectively contain the full name, including Indian name, tribe, degree
of Indian blood (not lessthan 25%), dateof birth, agency enrolled with,
and census number or enrollment number of the purchasing or harvest-
ing Indian.

(d) Required contents. An authorization letter or travel permit,
that is used in the standard method, must:

(1) beprinted on official stationery of theNativeAmerican
Church; and

(2) contain the following:

(A) the full name and either a cross-reference to the
identification card number or some other reasonably accurate identi-
fication of the purchasing or harvesting Indian;

(B) the date of issuance and expiration for the letter or
permit; and

(C) the signature of the president, vice president, or
other designated custodian of the state or local organization of the
Native American Church who personally issued the letter or permit to
the purchasing or harvesting Indian.

(e) Recommended contents. The director encouragesbut does
not require that an authorization letter or travel permit, that is used in
the standard method, contain the following:

(1) the estimated or probable dates, routes, and mode of
travel, that may include a detailed description of a vehicle and its oc-
cupants;

(2) the estimated location of purchase (or harvest); and

(3) theestimated amount of peyoteto bepurchased (or har-
vested).

(f) Timely transmission. A church representative should
timely mail or cause to be mailed or otherwise transmit electronically
to the director (CSR Section) a letter or permit described by subsec-
tions (d) and (e) of this section. The director will deem a letter or
permit to betimely mailed if it ison filewith thedirector beforeanyone
attempts to purchase or harvest peyote under its authority. If the CSR
Section receives the letter or permit before the distributor delivers the
peyote, the director may then respond knowledgeably to an inquiry
made about the legitimacy of the peyotepurchase, harvest, possession,

26 TexReg 2298 March 23, 2001 Texas Register



or transportation even if some of the prospective information reported
under subsection (e) of this section may have changed.

(g) Alternative method. In lieu of the standard method doc-
umentation required by this section, a distributor may deliver peyote
to an Indian member of the Native American Church if the purchasing
Indian furnishes a photo identification card, that includes reasonably
accurate identification information, and:

(1) a birth certificate or other document showing the pur-
chasing or harvesting Indian’s full name, including Indian name, tribe,
degree of Indian blood (not less than 25%), date of birth, agency en-
rolled with, and census number or enrollment number; and

(2) a letter signed by the president, vice president, or other
designated custodian of the state or local organization of the Native
American Church certifying:

(A) the purchasing or harvesting Indian is a member in
good standing of thestate or local organization of theNative American
Church; and

(B) thepeyoteto bepurchased or harvested will beused
only for a bona fide religious ceremony.

(h) Transmission. If a church contemplates using the alterna-
tivemethod, achurch representativeshould mail thedocumentation de-
scribed by subsection (g) of this section to the director (CSR Section).
If thedirector (CSRSection) receivesthedocumentation beforethedis-
tributor delivers the peyote, the director may then respond knowledge-
ably to an inquiry made about the legitimacy of the peyote purchase,
harvest, possession, or transportation.

(i) A church may request acopy of asampleauthorization let-
ter, certificate of authorization, or travel permit from the director.

§13.51. Mail Order Sale.

(a) Requirements. In the case of a mail order sale, the distrib-
utor must:

(1) notify the director (CSR Section) in writing of each
peyote mailing;

(2) obtain the information required by paragraph (3) of this
subsection inwriting on appropriatechurch stationery, including acopy
of the recipient’ s authorization letter or travel permit from a church;

(3) prepareasalesreceipt asrequired by §13.52 of thistitle
(relating to Sales Receipt), except:

(A) the distributor must clearly mark the sales receipt
to indicate a mail order transaction;

(B) the recipient’s signature need not appear on the
original receipt;

(C) therecipient’ssignaturemust appear on theoriginal
documentation certifying eligibility to lawfully receive peyote as an
Indian;

(D) the original documentation certifying eligibility
must include the mailing address at which the Indian will receive the
peyote; and

(E) the distributor must include the second copy (Copy
2) of thereceipt on or within themailed packagecontaining thepeyote;
and

(4) mail to the director the original sales receipt (Copy 1)
and acopy of itsassociated documentation at thesametimethedistrib-
utor mails the peyote, not waiting for the duedateof thenext quarterly
report.

(b) Recommendations. The director encourages but does not
require that a distributor not mail the peyote until after the director re-
ceives the written notification. If the director (CSR Section) receives
the distributor’s receipt and its associated documentation before the
distributor mails the peyote, the director (CSR Section) may then re-
spond knowledgeably to an inquiry made about the legitimacy of the
peyote shipment.

(c) Manner required. A distributor must mail an order for pey-
ote only by using:

(1) thedistributor’sprincipal placeof businessasthereturn
address; and

(2) the United States Postal Service, certified mail, return
receipt requested; or

(3) another parcel distribution system that minimizes the
risk of diversion by:

(A) restricting delivery to the individual placing the or-
der; or

(B) adequately identifying the individual to whom de-
livery was made.

(d) Manner prohibited. A distributor may not mail an order for
peyote to:

(1) a person other than the Indian placing the order at the
address indicated for the Indian in the associated documentation; or

(2) a third party.

§13.52. Sales Receipt.

(a) Requirements, generally. A distributor must furnish the
original salesreceipt (Copy 1) to thedirector on DPSForm NAR-96C.

(b) Contents. Each sales receipt must contain the following:

(1) the distributor’ s name;

(2) the distributor’s registration number;

(3) the date of sale;

(4) the name, address, and blood quantum of the purchas-
ing Indian;

(5) the purchasing Indian’s church affiliation;

(6) the purchasing Indian’schurch membership, certificate
of authorization, or permit number and its expiration date;

(7) the quantity purchased, expressed as either the number
of buttons or the weight in pounds and ounces;

(8) the total cost of sale; and

(9) except in the case of a mail order sale, the purchasing
Indian’s signature.

(c) Multiple copies. A distributor must:

(1) submit the original copy (Copy 1) of the receipt to the
director with the quarterly report;

(2) furnish the second copy (Copy 2) of the receipt to the
purchasing Indian at the time of the purchase; and

(3) retain the third copy (Copy 3) in the distributor’ s per-
manent files.

§13.53. Quarterly Report.
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(a) When made. A distributor must furnish a quarterly report
to the director of each purchase, acquisition, or sale made by the dis-
tributor during the previous quarter. A distributor must submit a quar-
terly report even if no purchase, acquisition, or saleoccurred during the
quarter.

(b) Contents. Thereport must includeatabulation of total pur-
chases, acquisitions, and sales of peyote, tabulated by price and by
number of buttons or weight. Along with the report, the distributor
must provide to the director (CSR Section) a copy of all:

(1) certificates, logs, or other documents showing each act
of purchase or acquisition of peyote by the distributor; and

(2) receiptsissued for saleof peyote, DPSFormNAR-96C,
except those mail order sale receipts already forwarded to the director.

(c) Manner of report. The distributor must:

(1) furnish the report to the director (CSR Section); and

(2) submit the report on or before the last business day of:

(A) April (for purchases, acquisitions, or sales during
the first quarter of the year, including thepreceding months of January,
February, and March);

(B) July (for purchases, acquisitions, or salesduring the
second quarter of the year, including the preceding months of April,
May, and June);

(C) October (for purchases, acquisitions, or salesduring
the third quarter of the year, including the preceding months of July,
August, and September); and

(D) January (for purchases, acquisitions, or salesduring
the fourth quarter of the previous year, including the preceding months
of October, November, and December).

§13.54. Declaration as Native American Church.

Whilethedirector doesnot requirean entity to seek recognition or reg-
istration asachurch, an entity, that seeksto declare itself to thedirector
under this subchapter as a Native American Church, must submit and
update the following information to the director (CSR Section):

(1) the state charter; and

(2) its president, vice president, and other designated cus-
todianor current officer, including thefull name, Indian name, tribe, de-
greeof Indian blood, dateof birth, agency enrolled with, censusnumber
or enrollment number, address, and telephone number of each officer.

§13.55. Landowner Activity.

(a) Unaffected. Nothing in this subchapter affects the ability
of a landowner to:

(1) fileacriminal trespass, criminal mischief, theft, or other
appropriate criminal charge or to seek other criminal or civil remedy;
or

(2) burn or clear land for purposes unrelated to harvesting,
cutting, collecting, or possessing peyote.

(b) Prohibited. Unless registered as a distributor or reported
to the director as a current employee of a distributor, a landowner may
not sell, harvest, cut, collect, transport, or possesspeyote. A landowner
doesnot possesspeyote in violation of theAct or this subchapter if the
peyote is unharvested and growing in its natural state.

(c) Allowed. Under this subchapter, a landowner may:

(1) charge a feeto anyone, including an Indian, for theuse
of or entry onto land;

(2) allow a distributor or employee of adistributor to enter
land to harvest peyote;

(3) deliver or otherwise supply peyote to a distributor as
described in subsection (b) of this section; or

(4) deliver or supply peyote to an Indian only:

(A) by allowing the Indian to enter land to harvest or
use peyote; and

(B) if the Indian would otherwise be allowed to pur-
chase peyote from a distributor under this subchapter.

(d) Harvest fee limitation. Unless the landowner is registered
as a distributor, the director will deem the landowner to be selling or
distributing peyote if the landowner bases the fee charged or collected
under subsection (c)(1) of this section on the amount of peyote har-
vested, cut, or collected by the Indian using or entering the land.

§13.56 Security, Record Keeping, Inventory, Inspection, and Report-
ing Discrepancy, Loss, Theft, or Diversion.

A distributor must comply with the applicable provisions of:

(1) Subchapter H of this chapter (relating to Security);

(2) Subchapter I of this chapter (relating to Record Keep-
ing);

(3) Subchapter J of this chapter (relating to Inventory);

(4) Subchapter K of this chapter (relating to Inspection);
and

(5) Subchapter L of thischapter (relating to Reporting Dis-
crepancy, Loss, Theft, or Diversion).

§13.57. Communication with Director (CSR Section).

If aperson isrequired or allowed by thissubchapter to makeanotifica-
tion, report, or other written, telephonic, electronic, or personal com-
munication to thedirector, theperson must makethecommunication to
the director through the CSR Section at the address indicated in §13.8
of this title (relating to Telephone Number and Address - Controlled
Substances Registration Section).

§13.58. Miscellaneous.

(a) Peyote in another jurisdiction unaffected. Nothing in this
subchapter allows, prohibits, or otherwiseaffects theability of aperson
to deliver, supply, sell, hunt, harvest, cut, collect, transport, or possess
peyote in:

(1) another state or country, including Mexico or Canada,
while acting under the authority of that jurisdiction; or

(2) Texaswhileacting under the authority of federal law, if
the peyote was obtained from Mexico.

(b) AIRFA. Nothing in thissubchapter affects theability of an
individual to use, possess, or transport peyote under federal law, if the
individual:

(1) is an Indian of any blood quantum as theterm Indian is
defined in AIRFA;

(2) is a member of a federally recognized Indian tribe; and

(3) intends to use the peyote for bona fide traditional cere-
monial purposes in connection with the practice of a traditional Indian
religion.

(c) Registration subchapter applies. Except as otherwise pro-
vided by thissubchapter, Subchapter B of thischapter (relating to Reg-
istration) applies to a peyote registration under this subchapter.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101391
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER D. OFFICIAL PRESCRIPTIONS
37 TAC §§13.71 - 13.86

The new sections are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

Texas Government Code, §411.004(3) and §411.006(4), and
Health and Safety Code, §481.003(a) are affected by this
proposal.

§13.71. Subchapter Definitions.

Thefollowing words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Emergency situation - A situation described in theCode
of Federal Regulations, Title 21, Chapter II, §1306.11(d).

(2) NDC # - A National Drug Code number.

(3) Reportableprescription - A prescription for acontrolled
substance:

(A) listed in Schedule II; and

(B) not excluded from thissubchapter by aruleadopted
under the Act, §481.0761(b).

§13.72. Official Prescription Program.

(a) Who may order form. A practitioner may order a quantity
of official prescription forms from the director only if the practitioner
is registered by the director and DEA under both state and federal law
to prescribe a Schedule II controlled substance.

(b) Source. A practitioner may order theformsfrom thedirec-
tor (Texas Prescription program).

(c) Institutional practitioner. This subsection applies only to
an individual who is employed by a hospital or other training institu-
tion that is registered by the director. An institutional practitioner, who
is authorized by ahospital or institution to prescribeaSchedule II con-
trolled substance under the registration of the hospital or institution,
may order official prescription forms under this section, if:

(1) the practitioner prescribesa controlled substancein the
usual course of the practitioner’s training, teaching program, or em-
ployment at the hospital or institution;

(2) the appropriate state health regulatory agency has as-
signed an institutional permit or similar number to thepractitioner; and

(3) the hospital or institution:

(A) maintains a current list of each institutional practi-
tioner and each assigned institutional permit number; and

(B) makes the list available to another registrant or a
member of a statehealth regulatory or law enforcement agency for the
purpose of verifying the authority of the practitioner to prescribe the
substance.

§13.73. Form.

(a) Use. A practitioner may issue a prescription for a Sched-
ule II controlled substance only on an official Texas prescription form.
This subsection also applies to a prescription issued in an emergency
situation.

(b) Refills prohibited. A Schedule II prescription may not be
refilled.

(c) Completion. A practitioner who prescribes any quantity of
a Schedule II controlled substance must complete an official prescrip-
tion form by legibly fil ling in the spaces provided.

(d) Other requirements. A practitioner:

(1) may not postdate an official prescription; and

(2) must ensure all information on the prescription is legi-
ble on all copies, including stamped or preprinted instructions.

(e) Triplicate prescription. When a practitioner uses a tripli-
cate prescription to prescribe a Schedule II controlled substance to a
patient in anon-emergency situation, thepractitioner must detach Copy
1 and Copy 2 without separation and give both copies to the patient to
take to the pharmacy for fill ing.

§13.74. Exceptions to Use of Form.

(a) Medication order. An official prescription form is not re-
quired for amedication order written for apatient who isadmitted to a
hospital at the time the medication order is written and filled.

(1) A practitioner may dispense or cause to be dispensed a
Schedule II controlled substance to a patient who:

(A) is admitted to the hospital; and

(B) will require an emergency quantity of a controlled
substance upon release from the hospital.

(2) Under paragraph (1) of this subsection, the controlled
substance:

(A) may only be dispensed in a properly labeled con-
tainer; and

(B) may not be more than a seven-day supply or the
minimum amount needed for proper treatment of the patient until the
patient can obtain access to a pharmacy, whichever is less.

(b) Patient admitted to hospital. Subsection (a) of this section
applies to a patient who is admitted to a hospital, including a patient:

(1) admitted to:

(A) a general hospital, special hospital, licensed ambu-
latory surgical center, surgical suite in a dental school, or veterinary
medical school; or

(B) a hospital clinic or emergency room, if theclinic or
emergency room is under the control, direction, and administration as
an integral part of a general or special hospital;

(2) receiving treatment with a Schedule II controlled sub-
stance from another person, who is:
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(A) a member of a life flight helicopter medical team
or an emergency medical ambulance crew or a paramedic-emergency
medical technician; and

(B) considered an extension of an emergency room of a
general or special hospital; or

(3) receiving treatment with a Schedule II controlled sub-
stance while the patient is an inmate incarcerated in a correctional fa-
cility operated by the Texas Department of Criminal Justice.

(c) Animal admitted to hospital. Subsection (a) of thissection
appliestoananimal admitted to an animal hospital, including an animal
that is apermanent resident of a zoo, wildlife park, exotic game ranch,
wildlife management program, or state or federal research facility.

(d) Long-Term Care Facility (LTCF). An official prescription
form is not required in a long-term care facility if:

(1) an individual administers the substance to an inpatient
from the facility’ s medical emergency kit;

(2) the individual administering the substance is an autho-
rized practitioner or an agent acting under thepractitioner’ sorder; and

(3) the facility maintains the proper recordsas required for
an emergency medical kit in an LTCF.

(e) Therapeutic optometrist. An official prescription form is
not required when atherapeuticoptometrist administersatopical ocular
pharmaceutical agent in compliance with:

(1) the Texas Optometry Act; and

(2) aruleadopted by theTexasOptometry Board under the
authority of the Texas Optometry Act.

§13.75. Pharmacy Responsibility - Generally.
Upon receipt of a properly completed official prescription form, a dis-
pensing pharmacist must:

(1) sign the prescription;

(2) enter thedatefilledand thepharmacy prescription num-
ber;

(3) indicate on all copies whether the pharmacy dispenses
to the patient a quantity less than the quantity prescribed; and

(4) enter the following information on all copies, if differ-
ent from the prescribing practitioner’ s information:

(A) the brand name or, if none, thegeneric nameof the
controlled substance dispensed; or

(B) the strength, quantity, and dosage form of the
Schedule II controlled substance used to prepare the mixture or
compound.

§13.76. Pharmacy Responsibility - Electronic Reporting.
Within the time required by the Act, a pharmacy must submit the fol-
lowing data elements to the director:

(1) the prescribing practitioner’s DPSregistration number;

(2) the official prescription control number;

(3) thepatient’ s(or theanimal owner’s) name, age(or date
of birth), and address (including city, state, and zip code);

(4) the date the prescription was issued and filled;

(5) the NDC # of the controlled substance dispensed;

(6) the quantity of controlled substance dispensed;

(7) the pharmacy’s prescription number; and

(8) the pharmacy’s DPS registration number.

§13.77. Electronic Compatibility.
If a pharmacy submits information to the director electronically, the
pharmacy must submit the information by electronic media, including
adisk, tape, cassette, modem, or other manner compatiblewith industry
standards and approved by the director.

§13.78. Waiver from Electronic Reporting.
(a) Minimum prescription threshold. If a pharmacy fills a

small number of reportable prescriptions, the pharmacy may request
from the director a waiver from electronic reporting. If a waiver is
granted, the pharmacy must file reportable prescriptions with the
director on a form approved under §13.79(c) of this title (relating to
Pharmacy Responsibility - Non-electronic Reporting).

(b) Inadequate technology. If a pharmacy is not automated or
cannot meet the requirements in §13.77 of this title (relating to Elec-
tronic Compatibility), the pharmacy may request from the director a
waiver from electronic reporting. The request must clearly describe
the technological inadequacies in the pharmacy.

(c) Written request. Thewaiver must be requested annually in
writing.

(d) Duration. If granted, the waiver will remain in effect for
no longer than twelve months, beginning the first day of the month
following the month the waiver was granted.

§13.79. Pharmacy Responsibility - Non-electronic Reporting.
(a) With waiver. A pharmacy must comply with §13.76 of this

title (relating to Pharmacy Responsibility - Electronic Reporting) un-
less the pharmacy has obtained from the director a waiver from elec-
tronic reporting under §13.78 of thistitle(relating to Waiver from Elec-
tronic Reporting).

(b) Non-electronic information. Within the time required by
the Act, a pharmacy approved for non-electronic reporting under this
subchapter must submit the following information to the director on a
form approved by the director:

(1) the information required under §13.76 of this title (re-
lating to Pharmacy Responsibility - Electronic Reporting);

(2) the prescribing practitioner’s name; and

(3) the dispensing pharmacy’s name, address, and tele-
phone number.

(c) Approved forms. The director expressly approves the fol-
lowing non-electronic reporting forms, if the form in question legibly
includes all information required by subsection (b) of this section:

(1) Copy 1 of a triplicate prescription form;

(2) a copy of a single official prescription form; and

(3) a printed computer record of the prescription.

§13.80. Pharmacy Responsibility - Emergency Situation.
(a) Documentation. If a pharmacy dispenses a Schedule II

controlled substance in an emergency situation pursuant to an orally
or telephonically communicated prescription from apractitioner or the
practitioner’ s designated agent, the pharmacist must promptly reduce
the prescription to writing, including the information required:

(1) by law for a standard prescription; and

(2) by this subchapter for an official prescription.

(b) Other requirements. After dispensing a controlled sub-
stance in an emergency under this section, the dispensing pharmacy
must, within the time required by the Act:
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(1) maintain thewritten record created under subsection (a)
of thissection until thepharmacy receivestheoriginal official prescrip-
tion from the practitioner;

(2) note the emergency nature of the prescription;

(3) upon receipt from the practitioner, attach the original
official prescription to the orally or telephonically communicated pre-
scription;

(4) retain both documents in the pharmacy records; and

(5) send the information required under this subchapter to
the director (Texas Prescription Program).

§13.81. Pharmacy Responsibility - Questionable Prescription.
If a dispensing pharmacist receives an official prescription form that
creates a substantial question or doubt in the mind of the dispensing
pharmacist, the pharmacist must, before fill ing the prescription, com-
municate with the patient or the prescribing practitioner in order to re-
solve the question or doubt.

§13.82. Pharmacy Responsibility - Out-of-State Practitioner.
If a pharmacist in this state receives a prescription, that is not on an
official prescription form, that isfor aSchedule II controlled substance,
and that is issued by a practitioner in another state, the pharmacy may
fill the prescription if:

(1) the practitioner is authorized by the other state to pre-
scribe the substance;

(2) the pharmacy has a plan approved by and on file with
the director allowing the activity; and

(3) the pharmacy processes and submits the prescription
according to the reporting requirements approved in the plan.

§13.83. Return of Unused Form.
(a) Requirements. An unused official prescription form is in-

valid and thepractitioner or another person acting onbehalf of theprac-
titioner must return theunused form to the director (TexasPrescription
Program) with an appropriate explanation not later than the 30th day
after the date:

(1) the practitioner’ s license to practice, Texas controlled
substances registration number, or DEA number is canceled, revoked,
suspended, denied, or surrendered or amended to excludethe handling
of all Schedule II controlled substances; or

(2) the practitioner dies.

(b) Institutional practitioner. An individual who is an insti-
tutional practitioner must return an unused official prescription form
to the administrator of the hospital or other training institution upon
completion or termination of the individual’ s training at the hospital or
institution. The administrator must return an unused official prescrip-
tion form to the director (Texas Prescription Program) not later than
the 30th day after the date the individual completes or terminates all
training programs.

(c) Licensed practitioner. Except as provided by subsection
(d) of this section, no individual may continue to use an official pre-
scription form issued under an institutional practitioner’s permit num-
ber or similar number after the individual has been properly and indi-
vidually licensed as a practitioner by the appropriate state health regu-
latory agency.

(d) Waiver. The director may upon request waive the require-
mentsof subsections (b) and (c) of this section and allow an individual
to continue to use an institutional practitioner number under this sub-
chapter after the individual has been licensed as a practitioner by the
appropriate state health regulatory agency.

§13.84. Release of Non-statistical Information.

(a) To whom. The director may release Texas Prescription
Program information obtained under the Act, §481.075 only to an in-
dividual listed in the Act, §481.076(a).

(b) Purpose. An individual described by subsection (a) of this
section may only request information for a purpose listed in the Act,
§481.076.

(c) Written request. The director may require an individual
seeking informationunder thissection to submit awritten request to the
director before the director releases to the individual the information
contained on or derived from the prescription.

(d) Proper need and Return of Information report. The
director will require a person requesting information under the Act,
§481.076(a)(3), to show a proper need for the information. The
showing of proper need is ongoing. The director may require the
person to periodically submit to the director a Return of Information
report documenting use of the information and the status of the
investigation or prosecution.

§13.85. Deletion or Return.

(a) Generally. Under the authority of the Act, §481.0761(b),
the director may determine whether aSchedule II controlled substance
should be deleted from or returned to theofficial prescription program.

(b) Deletions. The director has determined:

(1) theburden imposed by theofficial prescription program
on each controlled substancelisted in this subsection substantially out-
weighs the risk of diversion; and

(2) thefollowingcontrolled substancesaredeletedfromthe
program: (none).

(c) Returns. The director has determined:

(1) theburden imposed by theofficial prescription program
on each controlled substancelisted in this subsection doesnot substan-
tially outweigh the risk of diversion; and

(2) the following controlled substances are returned to the
program: (none).

§13.86. Communication with Director (TexasPrescriptionProgram).

If a person is required or allowed by this subchapter to make a notifi-
cation, report, or other written, telephonic, or personal communication
to the director, the person must make the communication to the direc-
tor through the Texas Prescription Program at the address indicated in
§13.9 of this title (relating to Telephone Number and Address - Texas
Prescription Program).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101393
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER E. PRECURSORS AND
APPARATUS
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37 TAC §§13.101 - 13.115

The new sections are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

Texas Government Code, §411.004(3) and §411.006(4), and
Health and Safety Code, §481.003(a) are affected by this
proposal.

§13.101. Subchapter Definitions.
The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Annual permit - A permit issued to a person by the di-
rector under thissubchapter authorizing theperson to receiveor deliver
a precursor or apparatus for one year from thedate of issue or renewal.

(2) Apparatus - An item of chemical laboratory equipment
covered by thissubchapter, that isdesigned, made, or adapted to manu-
facturea controlled substanceor a controlled substanceanalogue. The
term:

(A) does not include any item expressly deleted from
the list of apparatus in §13.115 of this title (relating to Additions or
Deletions) after being determined by the director to no longer jeopar-
dizepublichealth andwelfareby evidencedproliferation or useinclan-
destine laboratories or other ill icit manufacturer of a controlled sub-
stance or controlled substance analogue; and

(B) includes, except as provided by subparagraph (A)
of this paragraph:

(i) any item listed under the Act, §481.080(a); and

(ii) any additional items expressly named to the list
in §13.115 of this title (relating to Additions or Deletions) after be-
ing determined by the director to jeopardize public health and welfare
by evidenced proliferation or use in clandestine laboratories or other
illicit manufacturer of a controlled substance or controlled substance
analogue.

(3) Clandestine laboratory - An illicit chemical laboratory
or similar operation consisting of asufficient combination of precursor
and apparatus items used or usable in the illicit manufacture or synthe-
sis of a controlled substance or a controlled substance analogue.

(4) Deliver - To sell, transfer, or otherwise furnish a pre-
cursor or apparatus. The term includes taking an order to furnish a
precursor or apparatus.

(5) Distributor - A manufacturer, wholesaler, retailer, or a
person who sells, transfers, or otherwisefurnishes aprecursor or appa-
ratus.

(6) Legitimately established business or Business - A
business that conforms to all recognized and accepted principles,
standards, rules, and laws governing the activities of manufacturing,
purchasing, selling, trading, or otherwise lawfully dealing with
commodities. While the business engages in such activities, the term
includes an individual, corporation, government, business trust, estate,
trust, partnership, association, or other legal entity.

(7) Located in this state - The person or the person’s busi-
ness office:

(A) is physically located in Texas;

(B) maintainsaTexasmailing addressfor businesscon-
duct relating to a precursor or apparatus;

(C) processes or fil ls orders from a warehouse, branch
office, or other site physically located in Texas; or

(D) takes an order using an employee or agent who is
physically located in Texas at the time the order is taken.

(8) NAR-22 - A DPS Form NAR-22 furnished by the di-
rector and used to report a transaction under this subchapter.

(9) One-time permit - A permit issued by the director to
a person authorizing a single receipt or distribution of a precursor or
apparatus.

(10) Otherwise furnish - To initiate a transaction resulting
or intending to result in the receipt or distribution of a precursor or
apparatus to a person in this state, regardless of whether the person
initiating thetransaction istheowner or possessor of the item or merely
a broker.

(11) Permit application - A form obtained from thedirector
(PCLAS) and submitted by a person seeking aone-time or annual per-
mit to receive or deliver aprecursor or apparatus under this subchapter.

(12) Precursor - A chemical substanceitem covered by this
subchapter and commonly usedin theillicit manufactureof acontrolled
substance or a controlled substance analogue. The term:

(A) does not include any item expressly deleted from
the list of precursors in §13.115 of this title (relating to Additions or
Deletions) after being determined by the director to no longer jeopar-
dizepublichealth andwelfareby evidencedproliferation or useinclan-
destine laboratories or other ill icit manufacturer of a controlled sub-
stance or controlled substance analogue; and

(B) includes, except as provided by subparagraph (A)
of this paragraph:

(i) any item listed under the Act, §481.077(a); and

(ii) any additional items expressly named to the list
in §13.115 of this title (relating to Additions or Deletions) after be-
ing determined by the director to jeopardize public health and welfare
by evidenced proliferation or use in clandestine laboratories or other
illicit manufacturer of a controlled substance or controlled substance
analogue.

(13) Recipient - A person who receives, orders, or other-
wise seeks to receive a precursor or apparatus, whether through pur-
chase, lease, loan, gift, or other transfer.

(14) Waiting period - The 21-day period required before a
person may lawfully receive or deliver a precursor or apparatus under
the Act, §481.077(f) or §481.080(h).

§13.102. Who Must Obtain Permit.

(a) Generally. Except as provided by subsections (c) or (d) of
this section, aperson must obtain a permit from the director (PCLAS),
if the person is physically located:

(1) inside this state and the person:

(A) takes an order from or delivers aprecursor or appa-
ratus to another person who is required under this section to obtain a
permit to receive the item or to observe the 21-day waiting period un-
der this subchapter;

(B) receives a precursor or apparatus from another per-
son who is located inside or outside this state; or
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(C) placesan order to purchaseaprecursor or apparatus
even if the person will bephysically located outsidethisstate when the
sale is completed or the item is received; or

(2) outside this state when an order is placed if the person
will bephysically located in thisstatewhen thesaleiscompleted or the
item is received.

(b) Types of permits. Under this subchapter, the director may
issue:

(1) a one-time permit to a business or individual; or

(2) an annual permit to a legitimately established business.

(c) Voluntary submission to permitting. No person is required
to obtain a permit under this subchapter, if the person is described by
§13.103 of this title (relating to Permit Exception). Even if the person
is not required to obtain a permit under this subchapter, the director
may issue a permit to a person who qualifies and voluntarily applies
for the permit. If the person voluntarily obtains a permit, this chapter
applies to the person as long as the person holds the permit.

(d) Distribution to aschool. A school district or public or pri-
vateinstitution of higher education isexcepted from thepermit require-
ments of the Act. A private school is not excepted and must comply
with the Act and this subchapter. A distributor, who takes an order
from or deliversaprecursor or apparatus to an excepted school district
or institution, must comply with §13.110(h) - (j) of this title (relating
to NAR-22). The distributor is not required to:

(1) obtain a distributor permit for that transaction;

(2) observe the 21-day waiting period before completing
the transaction;

(3) obtain a permit or letter of authorization from the ex-
cepted recipient before completing the transaction; or

(4) report the transaction to the director.

(e) Separate permit for separate location. An applicant who
represents a business must make a separate application and obtain a
separate permit for each principal place of business.

(f) Distribution to a business. If a business entity described
by this subsection does not have a permit, a distributor may lawfully
deliver the item to the business without a permit, but only after com-
plying with all other provisions of this subchapter, including a letter
of authorization under §13.107 of this title (relating to Business Letter
of Authorization) and observation of the 21-day waiting period under
§13.108 of this title (relating to Waiting Period).

§13.103. Permit Exception.

The director declares by rule a person to be excepted from the permit
requirements with respect to a precursor or apparatus covered by this
subchapter, if the person:

(1) isexcepted fromthepermit requirementsunder theAct,
§481.0621 or §481.077(l);

(2) isacontrolled substances registrant under the authority
of the Act, §481.077(c) or §481.080(e);

(3) is a peace officer, who is in the actual discharge of of-
ficial duties;

(4) is an officer or employee of a federal, state, or local
governmental entity, who receives or delivers the item while acting in
the usual course of the person’s duty, business, or employment;

(5) is a common or contract carrier, a warehouseman, or
an employee of a carrier or warehouseman whose possession of the
precursor or apparatusisin theusual courseof businessor employment;

(6) has a valid letter of authorization for the item under
§13.107 of this title (relating to Business Letter of Authorization);

(7) receives or delivers the item only in the usual course
of business and within asingle corporation or other legitimately estab-
lishedbusinessentity for which consent to inspect hasbeen given under
§13.104 of this title (relating to Requirements for Permit Issuance);

(8) isan employee acting on behalf of a legitimately estab-
lished business and under a permit or letter of authorization of a dis-
tributor or recipient;

(9) isadistributor located outsidethisstate, without regard
to whether the recipient is located inside or outside this state; or

(10) is a recipient who places an order to receive and re-
ceives the precursor or apparatus while located outside this state.

§13.104. Requirements for Permit Issuance.
(a) Onetime. Thedirector will issue aone-time permit to dis-

tribute or receive a stated precursor or apparatus to a person who:

(1) submits a properly completed permit application;

(2) would not besubject to denial of an application for con-
trolled substances registration under the separate standards for denial
found in the Act, §481.063(e);

(3) demonstrates the item will be used solely for legitimate
purposes;

(4) complies with federal, state, and local environmental
protection, fire, or other related health and safety standards; and

(5) delivers to the director an appropriate written consent
described in §13.237 of this title (relating to Inspection of Permit
Holder).

(b) Waiver. The director may waive the requirements of sub-
section (a)(2) of thissection based upon thecircumstancessurrounding
the conviction or supervision described in the Act, §481.063(e)(2), af-
ter considering the factors described in the Texas Occupations Code,
Chapter 53.

(c) Annual. The director will issue an annual permit to an ap-
plicant to receive or deliver a precursor or apparatus if the applicant:

(1) meets each one-time permit requirement; and

(2) represents a legitimately established business.

§13.105. Permit Application.
(a) Requirements. A person whoseeksapermit under thissub-

chapter must comply with thissection and Subchapter F of this chapter
(relating to Applications).

(b) Source. An applicant may obtain a form for an original
permit application by writing thedirector (PCLAS). An applicant must
make a new or original application for:

(1) a one-time permit on a DPSForm NAR-120; or

(2) an annual permit on a DPSForm NAR-121;

(c) Expiration of annual permit. Except as provided by sub-
section (d) of this section, a permit document expires after one year
from themonth of issuance. A permit may indicatetheexpiration date.

(d) Extension. Thedirector may extend apermit for aperiodof
less than 12 additional months, if thedirector determines the extension
is necessary to evenly allocate the expiration dates of all permits.
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(e) Effect of modification or renewal. Except as provided by
subsection (d) of thissection, modification of apermit or early renewal
does not affect the current or future date of expiration.

(f) Effect of expiration. After expiration, the former permit
provides the permit holder with no authority to receive or deliver a
precursor or apparatus.

(g) Graceperiod. After expiration under this section, a former
permit holder may apply for a new permit. During a six-month grace
period after expiration and before termination under subsection (h) of
thissection, thedirector (PCLAS) may reservetheoriginal permit num-
ber in the name of the original applicant.

(h) Termination. A permit terminates:

(1) at the end of a grace period of six months allowed by
the director after expiration; or

(2) if the permit holder is a legitimately established busi-
ness, when thebusinessceaseslegal existenceor discontinuesbusiness
practice. The director will presume that a distributor has discontinued
business practice under this subsection if the business has not submit-
ted a NAR-22 reporting asale or other delivery for two years or more.

(i) New permit required after termination. After termination,
a former permit holder must apply for a new permit and may be issued
a different permit number.

(j) Effect of termination. After termination, the former permit
provides the permit holder with no authority to receive or deliver a
precursor or apparatus.

(k) Discontinued activity. If the permit holder is a legit-
imately established business and discontinues business practice,
the permit holder or a representative of the holder must notify the
director through the PCLAS by close of business. The director may
immediately terminate the permit of a person reported to the director
under this subsection.

(l) No fee. There is no application or issuancefee for apermit
issued under this subchapter.

§13.106. Permit Document.
(a) Issuance. The director will issue a permit document to an

applicant who qualifiesunder theapplicableprovisionsof theAct, Sub-
chapter C, and this subchapter.

(b) NAR-97, one-time. The director will issueaone-timeper-
mit on DPS Form NAR-97, containing:

(1) the name, address, identification information, and con-
trol number of the permit; and

(2) the activity authorized by the permit.

(c) NAR-94, annual. The director will issue an annual permit
on DPS Form NAR-94, containing:

(1) the name, address, and number of the permit;

(2) any limitation on precursor or apparatus activity autho-
rized under the permit; and

(3) the expiration date of the permit.

(d) Display. The permit holder must:

(1) maintain the permit document so the person may
promptly retrieve and display it at any time upon proper demand; and

(2) not display the document at the physical location of the
person’s principal place of business.

(e) A one-time permit is only valid for:

(1) a single transaction; or

(2) one year from the day of issuance, whichever is less.

(f) Transfer. A permit holder may not transfer or assign to
another person apermit document or number or an authority conferred
by the permit.

§13.107. Business Letter of Authorization.
(a) Permit alternative. In lieu of apermit authorizing immedi-

ate distribution, a legitimately established business may receive a pre-
cursor or apparatus from a distributor within this state after a 21-day
waiting period by presenting or providing to the distributor a letter of
authorization from the business.

(b) Contents. A letter of authorization from a business recipi-
ent must include:

(1) the information required under the Act,
§481.077(d)(2)(A) or §481.080(f)(2)(A);

(2) the precursor or apparatus sought;

(3) the name of business issuing the letter;

(4) the issue date of the letter;

(5) the mailing and physical address, including the number
and street name, city, state, and zip code; and

(6) the signature of the individual executing the letter on
behalf of the business.

(c) Ordering. A businessrecipient must provide a letter of au-
thorization to the distributor, if the business orders a precursor or ap-
paratus through an automated ordering system without a permit.

(d) Constructive compliance. If a prospective business recipi-
ent submits a purchase order or purchase voucher to a distributor, the
director will deem the order or voucher to be sufficient as a letter of
authorization if:

(1) it containsthe information required in subsection (b) of
this section; and

(2) the distributor retains the order or voucher on file.

(e) Expiration. A letter of authorization expires oneyear from
the day of issue.

(f) Retention. The distributor must retain the original letter of
authorization on file and forward acopy of the letter, along with apro-
posed NAR-22 or other communication adequately detailing the pro-
posed transaction, to the director (PCLAS). Until expiration, a distrib-
utor may use the original for future distributions. The recipient must
issue a new letter:

(1) after the letter expires; or

(2) if material information required in the original letter
changes.

§13.108. Waiting Period.
(a) 21 days, generally. The Act requires a 21-day waiting pe-

riod for a precursor or apparatus transfer. Except as provided by this
subchapter, a distributor may not deliver a precursor or apparatus be-
fore the required waiting period has passed.

(b) Timing of delivery. If a recipient has met the exception,
permit, or letter of authorization requirements of thissubchapter, adis-
tributor may deliver a precursor or apparatus:

(1) after the required 21-day waiting period has elapsed,
if the distributor has submitted the required report of the prospective
transaction to the director (PCLAS); or
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(2) before the otherwise required waiting period has
elapsed, if the director issues a permit.

(c) Permit alternative. A valid one-time or annual permit
allows a distributor to complete the transaction before the required
21-day has elapsed, if:

(1) the prospective recipient presents proper identification
to the distributor under §13.110 of this title (relating to NAR-22); and

(2) thepermit containsnoapparent alterations, if it isaone-
time permit; or

(3) therecipient furnishesto thedistributor thepermit num-
ber, if it is an annual permit.

(d) Beginning date. Except asprovided by thissubsection, the
21-day waiting period begins on the date the director receives a copy
of the letter of authorization. If the distributor mails the letter of autho-
rization to the director (PCLAS) and the director receives the letter of
authorization more than three days after it was postmarked, the 21-day
waiting period begins three days after the date the distributor’ s letter
was postmarked.

§13.109. Reporting Distribution.

(a) Generally. Except as provided by this section, adistributor
must use a NAR-22 to report to the director (PCLAS) each incident
in which the distributor delivers a precursor or apparatus to a person
located inside this state. A distributor, who is located in this state and
who delivers a precursor or apparatus to a person located inside this
state, must report the transaction to the director (PCLAS), whether or
not the recipient holds a permit issued under this subchapter.

(b) Business without permit. A distributor, who seeks to de-
liver aprecursor or apparatusto alegitimately establishedbusiness, that
doesnot haveapermit and isnot exceptedfromthepermit requirements
of the Act or this subchapter, must report the proposed transfer to the
director. The report must include a copy of the letter of authorization,
along with aproposed NAR-22 or other communication adequately de-
tailing theproposed transaction, and must betransmitted to thedirector
(PCLAS). The distributor may lawfully deliver the item only after ob-
serving the 21-day waiting period under §13.108 of this title (relating
to Waiting Period).

(c) Time. Except asprovided by subsections(d) through (i) of
thissection, thereport must bemadenot later than theseventh day after
the distributor completes the transaction.

(d) Comprehensive monthly report. The director may autho-
rize a distributor to make a comprehensive monthly report of transac-
tions covered by this section. If authorized to make a monthly report,
the distributor:

(1) must make the report to the director (PCLAS); and

(2) may make the report on:

(A) oneor more completeNAR-22 forms, that are sub-
mitted at one time under this section and that contain all information
required for each relevant transaction with a particular individual re-
cipient; or

(B) a single, complete NAR-22 with the total monthly
information clearly tabulating all relevant transactionswith aparticular
recipient.

(e) Copy of one-time permit. When making a comprehensive
monthly report, a distributor must attach the original copy (Copy 1) of
each one-time permit to the original copy (Copy 1) of the NAR-22. A
comprehensive monthly report is due on the 30th day after the end of
the month covered by the report and may be submitted earlier.

(f) Computer report. A distributor may make the comprehen-
sive monthly report by submitting a computer-generated report, if:

(1) the director (PCLAS):

(A) receives a request to approve monthly reports at
least 30 days before the first month for which approval is sought;

(B) authorizes the computer-generated report; and

(C) approves the method of reporting, including:

(i) hard copy;

(ii) magnetic tape;

(iii) PC compatible diskette; or

(iv) other similar, compatible method; and

(2) the information contained in the report is in the same
order and completeness as it appears in the applicable parts of the
NAR-22.

(g) Accuracy. The distributor:

(1) is responsible for the accuracy of the computer-gener-
ated report; and

(2) must promptly correct a data entry or transmission er-
ror.

(h) Rescission. The director may rescind authorization to use
computer-generated reports with 30 days notice to the distributor.

(i) Demand letter. If the director determines a manufacturer
or wholesaler has failed to comply with subsections (d) through (g) of
this section, thedirector may send ademand letter to thebusiness. The
director will send theletter certified mail, return receipt requested. The
letter may:

(1) require:

(A) thebusinessto providethedirector all or part of the
information required by statute and this subchapter not later than the
30th day after the date the director mailed the demand letter;

(B) submission of all or part of the information main-
tained for the past two-year period; or

(C) strict compliancewith thereporting requirementsof
this subchapter for a stated period of time; and

(2) find that, for a stated period of time, subsections (d)
through (f) of this section do not apply to the business.

§13.110. NAR-22.
(a) Generally. The NAR-22 contains information required

from a distributor to describe the relevant details of the transaction,
including information about a recipient of a precursor or apparatus.

(b) Format. The distributor must complete the NAR-22 in the
manner described by the current copy of the DPSPamphlet NAR-11d,
that hasbeen published by thedirector and madeavailableto thepublic
through the PCLAS.

(c) Presentation. A prospective recipient must present an orig-
inal one-time permit to the distributor, so the distributor can complete
the information required under this section. A copy or an electronic
transmission of a one-time permit is not sufficient under this subsec-
tion. The prospective recipient may present the permit in person or by
mail before or at the time of distribution.

(d) ID source. The distributor must obtain the information re-
quired to identify arecipient under aone-timepermit from information
observed by the distributor on a:
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(1) state driver license or state issued identification card
physically presented by the recipient; or

(2) copy of a state driver license or state issued identifica-
tion card mailed or electronically transmitted by the recipient.

(e) Ensure ID. A distributor must take reasonable steps to en-
sureproper identification of a potential recipient, if the prospective re-
cipient holds:

(1) a one-time permit and:

(A) presents the documents in person, the distributor
must compare the picture on the driver license or identification card
with thephysical appearanceof the individual prospective recipient; or

(B) mailsor electronically transmits thedocuments, the
distributor must compareinformation on thecopy of thelicenseor card
with the relevant information on the permit.

(2) an annual permit and:

(A) presents theidentification documentsin person, the
distributor must compare the picture on the driver license or identifi-
cation card with the physical appearance of the individual prospective
recipient; or

(B) mails or electronically transmits the identification
documents, the distributor must compare information on the copy of
the license or card with the relevant information on the permit.

(f) Constructive compliance. The director will deem adistrib-
utor to be in compliance with subsection (e) of this section if the in-
formation on the one-time permit and the license or card is essentially
the same and the distributor compared and matched the name, date of
birth, home address, and license or card number.

(g) Vehicle information. If the recipient owns or operates a
motor vehicle that is used during the transaction, the distributor must
record theyear, state, and number of thevehiclelicenseplatedisplayed
on the vehicle.

(h) Exception claimed. A distributor may not complete a
transaction with a person claiming an exception until the distributor
has complied with this section.

(i) Proof of exception required. If a potential recipient claims
anexception under theAct or theserules, thedistributor must obtain the
information required to identify the recipient claiming the exception in
the same manner as required under subsections (d) through (g) of this
section. If an employee or representative of an excepted agency places
an order:

(1) in person, the distributor must request the employee or
representative to display, present, or provide to the distributor:

(A) proof of agency employment by displaying agency
identification;

(B) the name and telephone number of the individual’s
supervisor to contact in order to verify employment;

(C) a controlled substances registration number; or

(D) other reasonable proof that theAct or this subchap-
ter does not apply to the individual or to the particular transaction; or

(2) by mail or otherwise without appearing in person, the
distributor must take reasonable steps to ensure that the claim is legit-
imate including, for example, an order placed on agency letterhead to
be mailed to an agency address.

(j) Unless the distributor is familiar with the person claiming
the exception, the distributor must take reasonable steps to verify the

claim by contacting the business, agency, or supervisor provided to the
distributor under subsection (i) of this section.

§13.111. Mixed Precursor.

This subchapter does not apply to a precursor:

(1) mixed or combined with another noncontrolled chemi-
cal or substance in the manufacture of a substance;

(2) used for a legitimate purpose; and

(3) only reclaimable through a distillation or extraction
process.

§13.112. Out-of-State Activity.

(a) Distributor. Except asrequired by thissection, adistributor
who is located outsidethisstatemay distributewithout complying with
this subchapter. A distributor who is located in this state must meet:

(1) thepermit requirementsof §13.102 of thistitle(relating
to Who Must Obtain Permit); and

(2) the reporting requirements of §13.109 of this title (re-
lating to Reporting Distribution).

(b) Recipient. If therecipient is located outsidethisstateat the
time of order and at the time of receipt, this subchapter does not apply
and the distributor need not require apermit or a letter of authorization
from the recipient.

§13.113. Security, Record Keeping, Inventory, Inspection, and Re-
porting Discrepancy, Loss, Theft, or Diversion.

A distributor or recipient must comply with the applicable provisions
of:

(1) Subchapter H of this chapter (relating to Security);

(2) Subchapter I of this chapter (relating to Record Keep-
ing);

(3) Subchapter J of this chapter (relating to Inventory);

(4) Subchapter K of this chapter (relating to Inspection);
and

(5) Subchapter L of thischapter (relating to Reporting Dis-
crepancy, Loss, Theft, or Diversion).

§13.114. Communication with Director (PCLAS).

If a person is required or allowed by this subchapter to make a notifi-
cation, report, or other written, telephonic, or personal communication
to the director, the person must make the communication to the direc-
tor through the PCLAS at the address indicated in §13.10 of this title
(relating to TelephoneNumber and Address- Precursor Chemical/Lab-
oratory Apparatus Section).

§13.115. Additions or Deletions.

(a) Generally. Under the authority of the Act, §481.077(b)
and §481.080(d), the director may determine a precursor or apparatus
should be added to or deleted from the precursor or apparatus lists.

(b) Precursor additions. The director has determined:

(1) each chemical precursor substancelisted in thissubsec-
tion does jeopardize public health and welfare and is proliferating or
being used in clandestine laboratories or other ill icit manufacture of a
controlled substance or controlled substance analogue; and

(2) each of the following items are named to the list of
chemical precursor substances subject to the Act, §481.077(a): red
phosphorus and hypophosphorous acid.
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(c) Precursor deletions. The director has determined:

(1) each chemical precursor substancelisted in thissubsec-
tion does not jeopardizepublic health and welfare and is not proliferat-
ing or being usedinclandestinelaboratoriesor other illicit manufacture
of a controlled substance or controlled substance analogue; and

(2) each of the following items are deleted from the list of
chemical precursor substances subject to the Act, §481.077(a): (none).

(d) Apparatus additions. The director has determined:

(1) each itemof chemical laboratory apparatuslisted in this
subsection does jeopardize public health and welfare and is proliferat-
ing or being usedinclandestinelaboratoriesor other illicit manufacture
of a controlled substance or controlled substance analogue; and

(2) each of the following items are named to the list of
itemsof chemical laboratory apparatussubject to theAct, §481.080(a):
(none).

(e) Apparatus deletions. The director has determined:

(1) each itemof chemical laboratory apparatuslisted in this
subsection doesnot jeopardizepublic health and welfareand isnot pro-
liferating or being used in clandestine laboratoriesor other ill icit manu-
factureof acontrolled substance or controlled substance analogue; and

(2) each of the following items are deleted from the list of
itemsof chemical laboratory apparatussubject to theAct, §481.080(a):
(none).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101395
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER F. APPLICATION
37 TAC §§13.131-13.137

The new sections are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

Texas Government Code, §411.004(3) and §411.006(4), and
Health and Safety Code, §481.003(a) are affected by this
proposal.

§13.131. Subchapter Definitions.

Thefollowing words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Registrant--A person who holdsaregistration or permit
covered by this chapter.

(2) Registration--A registration issued under this chapter,
including ageneral controlled substancesregistration or aspecific pey-
ote distributor registration and a precursor or apparatus permit issued
under this chapter.

§13.132. Application Requirements.

(a) Time. A person who is required or allowed to register and
whoisnot so registered may apply for registration at any time. A person
who is currently registered may not apply for renewal of registration
morethan 60 daysbeforetheexpiration dateof thecurrent registration.

(b) Form and content, generally. A person must make appli-
cation for an original registration or renewal of registration on a form
provided by the director and submitted to the director through the ap-
propriatesection of theNarcoticsService. An application must contain
all information called for, unless:

(1) the information is not applicable; and

(2) the applicant expressly so states on the application.

(c) Applicant responsibility. The applicant is responsible for
the application. If the director hasnot sent aform to or received aform
from theapplicant, this doesnot relieve the applicant from responsibil-
ity for:

(1) being registered or permitted;

(2) making a timely, complete application;

(3) paying the applicable fee; and

(4) updating any information asrequired by §13.208 of this
title (relating to Requirement to Update Information).

(d) Signature. This subsection and subsection (e) of this sec-
tion do not apply to a permit application. Except as provided by sub-
section (e) of thissection, oneof thefollowing individualsmust sign an
application form and each additional document or statement required
by the director:

(1) the applicant, if the applicant is an individual;

(2) a general partner of the applicant, if the applicant is a
partnership;

(3) an officer of theapplicant, if theapplicant isa corpora-
tion or other business association;

(4) the administrator of the applicant, if the applicant is a
hospital or teaching institution; or

(e) Alternative signature. If an individual is not listed in sub-
section (d) of this section, an applicant who is listed may authorize the
individual to sign an application form or other document on the appli-
cant’ s behalf by filing a power of attorney. The applicant must:

(1) ensure that the power of attorney is signed by an indi-
vidual who is listed in subsection (d) of this section; and

(2) file the power of attorney with the director (CSR Sec-
tion).

(f) Rejectable signature. The director may reject an applica-
tion if asignaturerequired by thischapter isincompleteor insufficient,
including a signature accompanied by a notation that the signature is
"reserved," "without prejudice," "locus sigill i," "L. S.," or otherwise
apparently less than fully effective for the required purpose.

§13.133. Application Form and Content.

(a) Request. An applicant may request an application for reg-
istration or renewal from the director.
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(b) Form. An applicant must make anew, original, or renewal
application on the form required by this chapter.

(c) Renewal. The director will mail a form for an application
for renewal to aregistrant approximately 60 days before theexpiration
date of the registration.

(d) Applicant responsibility. A person should promptly notify
the director through the appropriate section of the Narcotics Service if
the person is a:

(1) controlled substances or peyote distributor registrant,
who does not receive a renewal form within 30 days before the ex-
piration date of the registration; or

(2) permit holder, who does not receive a renewal form
within seven days before the expiration date of the registration.

(e) A CSR registrant must sign a consent to inspect under the
Act, §481.063(a).

§13.134. Acceptance for Filing.

(a) Date received. The director will note the date the director
receives an application submitted to the appropriatesection of theNar-
cotics Service for fil ing.

(b) Acceptance. If the director determines the application is
complete, the director will accept the application for filing. The direc-
tor will not generally accept an application that fails to comply with
this subchapter. In the case of a minor defect as to completeness, the
director may accept the application for filing and ask the applicant to
submit additional information to remedy the defect.

(c) Rejection. Not later than the 60th day after thedatethe di-
rector receives a defective application for filing, the director will mail
written notice to the applicant rejecting the application and informing
theapplicant of itsdeficiency. Thedirector will returnadefectiveappli-
cation to the applicant along with notice of the reason for rejecting the
application for fil ing. An applicant may correct arejected or defective
application and resubmit it for fil ing at any time, if a new registration
is being sought.

(d) Time limit. Not later than the 60th day after the date the
director accepts an application for filing, the director will determine
whether to deny or issue the registration.

(e) Multipleregistrations. Although aperson attempting to ob-
tain or renew morethan oneregistration may submit all of the registra-
tion applicationsin onepackage, an individual applicationmust contain
all the information called for on the individual form. No application
may refer to another application for required information.

(f) Neutral effect of acceptance. The fact the director has ac-
cepted an application for filing does not mean the director will grant
the application.

(g) Review. The director will review an application for regis-
tration and other information gathered during the inspection regarding
the applicant in order to determine whether theapplicant meets the rel-
evant standards of this chapter and the Act, Subchapter C.

§13.135. Additional Information.

(a) May be required. If additional information is necessary to
determine whether to issue or renew the application, the director may
require an applicant to submit a document or written statement of fact
relevant to the application.

(b) Failure to provide. If an applicant fails to furnish a docu-
ment or statement within 60 days after being requested to do so by the

director, the director will deem the failure to be a waiver by the appli-
cant of an opportunity to present the information for consideration by
the director in the matter.

§13.136. Amendment or Withdrawal of Application.

(a) Written request. An applicant may amend or withdraw an
application without thepermission of thedirector by submitting awrit-
ten request to the director through the appropriate section of the Nar-
cotics Service.

(b) Constructivewithdrawal. After an application hasbeen ac-
cepted for filing, the director will deem it withdrawn if:

(1) the applicant makes a request for withdrawal or return;
or

(2) the applicant fails to respond within 60 days to official
correspondence regarding the application.

§13.137. Modification.

(a) Availability. A registrant may apply to thedirector through
the appropriate section of the Narcotics Service for registration modi-
fication to:

(1) authorizetheaddition or deletion of aschedule, precur-
sor, or apparatus;

(2) change any information on the name line of the regis-
tration; or

(3) correct, at the discretion of the director, other informa-
tion on the registration certificate or permit document.

(b) Written request. A person must notify thedirector in writ-
ing of the modification sought, including the signature of theregistrant
or other person who is authorized to sign an original application.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101397
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER G. FORFEITURE AND
DESTRUCTION
37 TAC §§13.151-13.165

The new sections are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

Texas Government Code, §411.004(3) and §411.006(4), and
Health and Safety Code, §481.003(a) are affected by this
proposal.

§13.151. Subchapter Definitions.
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Thefollowing words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Abusable glue and aerosol paint--Has the meaning
given that term by the Texas Health and Safety Code, Chapter 485.

(2) Excess quantity--Unless otherwise modified under
§13.157(d) of this title (relating to SOPfor Destruction By Laboratory
or Agency--Security Control), more than:

(A) two kilograms of bulk dry evidence, such as pow-
der;

(B) 500 milli liters of bulk liquid evidence, such as a
chemical precursor or liquid controlled substance;

(C) 200dosageor abuseunitsof an item, such astablets,
capsules, liquids, or other items so measured;

(D) 50 pounds of bulk packaged marihuana;

(E) five individual controlled substance plants, such as
marihuana or peyote; or

(F) five miscellaneous items of drug or inhalant para-
phernalia.

(3) Hazardous material--An item that:

(A) creates a health or environmental hazard or pro-
hibits safe storage because of its nature and quantity; or

(B) meets the hazardous waste criteria of the United
States Environmental Protection Agency (EPA), because of its nature,
including its corrosivity, ignitability, reactivity, toxicity, or other haz-
ardous characteristic.

(4) Item--Controlled substance property, controlled
substance plant, simulated controlled substance, volatile chemical
or related inhalant paraphernalia, or abusable glue, aerosol paint, or
related inhalant paraphernalia, as those terms are used in the Texas
Health and Safety Code, Chapters 481-485.

(5) Laboratory--A crimelaboratory located in thisstatethat
holds a registration number for the analysis of a controlled substance
from the director and DEA.

(6) Lawful possession--Includes the possession of an item
obtained in accordance with state or federal law.

(7) Simulated controlled substance--Has the meaning
given that term by the Texas Health and Safety Code, Chapter 482.

(8) SOP--A standard operation procedure established un-
der this subchapter.

(9) Volatile chemical--Has the meaning given that term by
the Texas Health and Safety Code, Chapter 484.

§13.152. Summary Forfeiture.

(a) Generally. An item may be forfeited to the stateunder this
subchapter if:

(1) the lawful possession of the item cannot be readily as-
certained; and

(2) the law enforcement agency or peaceofficer seizing the
item makes every reasonable effort to investigate lawful possession.

(b) Forfeiture requirements. Except as provided in subsection
(c) of thissection, an item issummarily forfeited to the stateunder this
subchapter, if the item is of a type commonly abused and:

(1) an apparently legitimate possessor has voluntarily sur-
rendered the item to a laboratory, law enforcement agency, or peace
officer for the express purpose of destruction;

(2) no known lawful possessor can be determined; or

(3) no lawful possessor is reasonably likely to be located.

(c) Pharmaceuticals. A legitimately manufactured pharma-
ceutical item is not subject to summary forfeiture to the state under
subsection (b) of this section, unless it:

(1) has been voluntarily surrendered by an apparently le-
gitimate possessor to a laboratory, law enforcement agency, or peace
officer for the express purpose of destruction; or

(2) was illegally sold or possessed under the Texas Health
and Safety Code, Chapters 481-485.

(d) Doubtful case. If there is doubt about legitimacy or law-
fulness, the laboratory, law enforcement agency, or peace officer con-
templating destruction must seek a court order of destruction.

(e) Not required to accept an item. This subchapter only ap-
plies to an item that hasbeen accepted by alaboratory, law enforcement
agency, or peace officer for summary forfeiture or destruction. It does
not require a laboratory, agency, or officer to accept a particular item
for summary forfeiture or destruction.

§13.153. Item Legally Worthless as Criminal Evidence.

(a) Generally. This subchapter describes the documentation
and security provisions to use once the decision to destroy has been
made.

(b) Reasonable effort. Before a laboratory, law enforcement
agency, or peace officer destroys an item under this subchapter, the
director recommends but does not require a responsible party to make
a reasonable effort to ensure the item:

(1) has no continuing evidentiary value or significance to
any pending or contemplated criminal case; or

(2) is in excess quantity.

(c) If case filed. If acriminal casewasfiled involving an item,
the person seeking destruction authorization or contemplating the giv-
ing of authorizationtodestroy must contact theofficeof theappropriate
prosecutor or court before destruction to determine whether the item
has any continuing evidentiary significance.

§13.154. Destruction Authority--Controlled Substance Property or
Plant.

(a) Generally. Destructionwith or without court order. A labo-
ratory, law enforcement agency, or peaceofficer may destroy controlled
substanceproperty or a controlled substance plant covered by thissec-
tion:

(1) with acourt order under the authority of that order; or

(2) without a court order under the authority of one of the
summary destruction provisions of the Act, Subchapter E.

(b) Statutory sources. A laboratory, law enforcement agency,
or peace officer may destroy without a court order:

(1) a controlled substance plant under the authority of the
Act, §481.152(d);

(2) an item of controlled substance property under the au-
thority of the Act, §481.153(b); or

(3) an excess quantity of certain items under the authority
of the Act, §481.160.
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(c) Subchapter applies. The documentation and security pro-
visions of this subchapter apply to destruction of an item of controlled
substance property or plant under this section, except where provided
otherwise in a court order of destruction.

§13.155. Destruction Authority--Other Item.
(a) Destruction with or without court order. A laboratory, law

enforcement agency, or peace officer may destroy certain miscella-
neous items covered by this section:

(1) with acourt order under the authority of that order; or

(2) without a court order under the authority of one of the
summary destruction provisions of the Texas Health and Safety Code,
Chapters 482-485.

(b) Statutory sources. A laboratory, law enforcement agency,
or peace officer may destroy without a court order:

(1) a simulated controlled substance under theauthority of
the Texas Health and Safety Code, §482.004;

(2) avolatilechemical or related inhalant paraphernaliaun-
der the authority of the Texas Health and Safety Code, §484.007; or

(3) an abusableglue, aerosol paint, or related inhalant para-
phernalia under the authority of the Texas Health and Safety Code,
§485.038.

(c) Dangerous drug. At the direction of the Texas State Board
of Pharmacy, a law enforcement agency or peace officer may destroy
without acourt order adangerousdrug under theauthority of theTexas
Health and Safety Code, §483.074.

(d) Subchapter applies. The documentation and security pro-
visions of this subchapter apply to destruction of a miscellaneous item
under this section, except where provided otherwise in acourt order of
destruction.

§13.156. Destruction Authority--Court Order.
(a) Statutory authority. A court may issue an order of destruc-

tion for an item that:

(1) is controlled substance property or plant under the au-
thority of the Act, §481.159; or

(2) was stolen or acquired in any other manner that made
the acquisition a penal offense under the authority of the Texas Code
of Criminal Procedure, Chapter 47.

(b) Security provisions required by the court. A laboratory,
law enforcement agency, or peace officer carrying out a court order of
destruction must comply with the documentation and security provi-
sions of the order, if any.

(c) No security provisions required by the court. If the court
order is silent about themanner of destruction, or if it doesnot specify
or direct another manner of destruction inconsistent with this subchap-
ter, the laboratory, law enforcement agency, or peaceofficer must com-
ply with the documentation and security provisions of this subchapter.

§13.157. SOP for Destruction by Laboratory or Agency--Security
Control.

(a) SOP required. Before allowing anyone, whether peace of-
ficer or civilian, to destroy an item under this subchapter, a laboratory
or law enforcement agency must adopt a written SOP for the destruc-
tion of the kind of item sought to be destroyed.

(b) Compliance required. A laboratory or law enforcement
agency must require that each person engaged in destruction under this
subchapter must strictly follow each SOP. A written SOP may exceed
a minimum requirement contained within this subchapter.

(c) Generally. In order to minimizethe likelihood of pilferage
or other unlawful diversion, an SOPmust includerequirements that are
reasonably likely to:

(1) uncover the occurrence of a discrepancy, loss, theft, or
other potential diversion; and

(2) identify and destroy the excess quantity of an item, in
order to reduce the size of an exhibit while preserving its evidentiary
value.

(d) Modify definition of "excess quantity." With the express
approval of each appropriate prosecuting authority, an SOP may in-
crease or decrease the amount of an item necessary to meet the defini-
tion of an "excess quantity" under that SOP.

(e) Specifically. An SOP must include a requirement that:

(1) a specific person or category of persons must seek de-
struction authorization for an item after it exceeds the maximum lim-
its for item storage established by the SOP, including the duration and
amount;

(2) a specific person or category of persons must make an
immediatereport to asupervisor of an unusual or suspiciousincident or
probablebreach of security reasonably related to potential discrepancy,
loss, theft, or other diversion;

(3) a supervisor must make athorough investigation of the
incident, including laboratory reanalysis if necessary; and

(4) a specific person or category of persons must contact
the submitting peace officer, the submitting law enforcement agency,
or the office of the prosecutor responsible for the case to seek:

(A) written authorization to destroy all or part of a par-
ticular exhibit; or

(B) blanket written authorization to destroy all or part
of each exhibit that meets certain criteria.

§13.158. Manner of Destruction--Security Control.

(a) Destruction by anyone. A person may accomplish routine
destruction of an item under this subchapter by burning in a suitable
incinerator or by another method as long as the person performs the
destruction in:

(1) a safe and responsible manner;

(2) compliance with all relevant federal, state, and local
laws; and

(3) compliance with all requirements of the Texas Natural
Resources Conservation Commission and the EPA.

(b) Private contract. If a laboratory, law enforcement agency,
or peace officer contracts with a private entity to destroy the item, the
private contractor must:

(1) hold a controlled substances registration number from
the director and DEA; and

(2) obtain full permitting from the EPA as a hazardous
waste transportation, storage, or disposal facility, as appropriate.

(c) Destruction by officer. The director recommends but does
not require that an individual peace officer should not destroy haz-
ardous material, unless that officer possesses the special expertise re-
quired to handle the material safely and lawfully.

§13.159. Two-Witness Rule--Security Control.

(a) Destruction by anyone. A laboratory, law enforcement
agency, or peace officer may not destroy an item under thissubchapter
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without at least two individuals present to witness the actual destruc-
tion. One witness must be:

(1) a supervisor; or

(2) another individual expressly designated by asupervisor
to witness that specific destruction incident.

(b) Destruction by laboratory. If a laboratory destroys the
item, destruction must comply with:

(1) the security provisions of this chapter for a controlled
substances registrant; and

(2) the documentation and security provisions of this sub-
chapter that reference a laboratory.

(c) Destruction by agency or officer. If a law enforcement
agency or peace officer destroys the item:

(1) no two individuals may serve as the sole witnesses to
consecutive destruction incidents; and

(2) the director recommends but does not require both of
the two witnesses should be peace officers from different law enforce-
ment agencies.

§13.160. Destruction Inventory--Security Control.

(a) After laboratory analysis. If destruction under this sub-
chapter follows a laboratory analysis process that has resulted in ad-
equate repackaging and sealing of an item, the director will deem a
destruction inventory to be sufficient if it consists of an inspection, ac-
complished without breaking the seal, in order to:

(1) verify thenature, kind, and quantity of the itemssought
to be destroyed as compared with the original laboratory submission;
and

(2) determinethestatusof thepackaging and seal integrity.

(b) No laboratory analysis. If destruction does not follow a
laboratory analysis process that has resulted in adequate repackaging
and sealing of an item, a destruction inventory must include:

(1) the relevant case or file number;

(2) the name of the seizing law enforcement agency or
peace officer;

(3) a description of the packaging;

(4) a description of the status of thepackaging and seal in-
tegrity; and

(5) the count and weight of the item, including the exact
nature, kind, and quantity.

§13.161. Witness Responsibility--Security Control.

(a) Generally. For purposes of accountability, at least two of
the witnesses to a destruction under this subchapter must, during a
process conducted immediately before the physical destruction of an
item:

(1) examine each item in a manner sufficient to complete
the destruction inventory required by this subchapter;

(2) compare that destruction inventory with each previous
inventory of the item, including one that may have been made as part
of an evidencesubmission form, a laboratory analysis, or as part of the
destruction authorization;

(3) examineeach packagefor the integrity or breach of the
package or seal;

(4) refuse to destroy an item that reasonably appears to
have been tampered with or to be at variance with its purported count
or weight; and

(5) ensure destruction of each item as soon as reasonably
possible.

(b) Suspicious incident. Each witness must:

(1) investigate a suspicious incident or probable breach of
security, including adiscrepancy, loss, theft, or other potential diversion
of an item to be destroyed; or

(2) report the incident or breach to an appropriate law en-
forcement agency or peace officer for investigation.

(c) Registrant security provisions may also apply. The regis-
trant security provisions of this chapter apply if a witness to destruc-
tion under thissubchapter isalso registered individually asacontrolled
substances registrant or employed by a registrant. If so, the witness is
responsible for making awritten report to thedirector through the Nar-
cotics Service of a probable breach of security under those provisions.

§13.162. Laboratory Retesting for Possible Tampering--Security
Control.

(a) Suspiciousincident. Unlessthere isan obvious, reasonable
explanation for the event in question, each witnessto adestruction un-
der this subchapter is responsible for returning an item to a laboratory
for testing to detect a discrepancy, loss, theft, or other potential diver-
sion if:

(1) the count or weight of the item is substantially incor-
rect;

(2) a package has been opened; or

(3) there is another suspicious incident or probable breach
of security.

(b) Laboratory options. If an individual returns an item to a
laboratory for testing under thissection, the laboratory may conduct an
analysis sufficient to detect discrepancy, loss, theft, or other potential
diversion or to resolve the particular suspicion surrounding the inci-
dent.

§13.163. Destruction Documentation--Security Control.

(a) Contemporaneous written statement. At or immediately
after the time of a destruction under this subchapter, one of the wit-
nesses to destruction must complete a written statement containing a
detailed description of the destruction of the item, including all the rel-
evant information required by this subchapter.

(b) Private contract. If a laboratory, law enforcement agency,
or peace officer contracts with a private entity to destroy the item, the
witnesses need not be present during the actual physical destruction
of each item by the private contractor. A written statement under this
subsection must document the status and handling of the item up to
the point the laboratory, agency, or officer turned it over to the private
contractor for destruction under the contract.

(c) Contents of statement. A statement may incorporate other
documents by reference and must contain:

(1) relevant seizure information, including the seizing law
enforcement agency or peace officer, the date and location of seizure,
and the authority for seizure;

(2) the destruction authority, including the name, position,
and reason given by the individual authorizing destruction;

(3) the manner of transportation to the destruction site, in-
cluding the names of each individual transporting an item;
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(4) an inventory of the items destroyed, including the na-
ture, kind, and quantity of the item;

(5) thewitnesses, includingthename, title, agency, andsig-
nature of each witness;

(6) the date and location of destruction;

(7) manner of destruction; and

(8) each unusual or suspicious event that occurred during
the destruction incident.

§13.164. Document Maintenance, Inspection, and Transmittal--Se-
curity Control.

(a) Generally. The laboratory, law enforcement agency,
or peace officer who destroys an item under this subchapter must
maintain the original destruction documents in a readily retrievable
form after the date of destruction.

(b) Available to Director for inspection. The destroying labo-
ratory, law enforcement agency, or peace officer must make the orig-
inal destruction documents available for announced or unannounced
inspection by the director.

(c) Copy upon request. If the director requests a copy of the
destruction documentation, a laboratory, law enforcement agency, or
peaceofficer destroying an itemsubject to thissubchapter must provide
the copy to the director within seven days.

(d) Destruction standard operating procedure (SOP). A labo-
ratory or law enforcement agency adopting a written destruction SOP
under this subchapter must:

(1) maintain the original copy of the SOP;

(2) make the original available for announced or unan-
nounced inspection by thedirector or amember of the department; and

(3) providethecopy to thedirector under thissection in the
same manner as another destruction document.

§13.165. Communication with Director (Crime Lab Service).

If a person is required or allowed by this subchapter to make a notifi-
cation, report, or other written, telephonic, or personal communication
to the director, the person must make the communication to the direc-
tor through the Crime Laboratory Service at the address indicated in
§13.11 of this title (relating to TelephoneNumber and Address--Crime
Laboratory Service).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101399
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER H. SECURITY
37 TAC §§13.181-13.187

The new sections are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out

the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

Texas Government Code, §411.004(3) and §411.006(4), and
Health and Safety Code, §481.003(a) are affected by this
proposal.

§13.181. Subchapter Definitions.
The following words and terms, when used in this subchapter, have
the following meanings, unless the context clearly indicatesotherwise:
Distributor - Includes a precursor or apparatus distributor under Sub-
chapter E of this chapter (relating to Precursors and Apparatus).

§13.182. Registrant - Generally.
(a) To prevent diversion. A registrant and an applicant for registration
must establish and maintain effective controlsand procedures required
directly or indirectly by thissubchapter inorder to prevent unauthorized
access, theft, or diversion of acontrolled substance from the legitimate
to the ill icit market.

(b) Lawful use. A registrant may only use a controlled sub-
stance for a lawful purpose, including:

(1) in a field of medicine, veterinary medicine, dentistry,
pharmacy, or other health care profession;

(2) scientific research;

(3) delivery or sale to an authorized person; or

(4) in industrial channels.

(c) Other rules apply. Except as otherwise provided by this
subchapter, aregistrant must comply with thephysical andother related
security control provisions of the Code of Federal Regulations, Title
21, Chapter II, §§1301.71 - 1301.76. Thedirector doesnot imposeany
security requirementsonapeyotedistributor under Subchapter Cof this
chapter (relating to Peyote) in addition to these federal requirements.

(d) Access control. During the regular course of business ac-
tivities, a facility registered under the Act may not allow access by an
individual to the facility’s controlled substance storage area unless the
individual is someone whose presence is authorized and required for
efficient operation of the facility.

(e) Cabinet security. Except as provided by subsections (c)
or (f) of this section, a registrant must store a controlled substance in
a securely locked, substantially constructed cabinet or other security
cabinet that meets federal security requirements.

(f) Constructive compliance. Although a cabinet fails to meet
the security requirements of this section, the director may deem the
cabinet to be in compliance if it is located in a room or area:

(1) to which the entrance door has been constructed so the
hinge mountings inhibit removal; and

(2) for which a limited number of employees have keys or
combinations to operate its locking device.

(g) Lock security. A registrant must:

(1) rekey a key lock if a key is lost or upon termination of
an employee having possession of a key; and

(2) change a combination lock number:

(A) if a record of the combination is lost or stolen; or

(B) upon termination of an employeehaving knowledge
of the combination.
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§13.183. Pharmacy Registrant.

A facility registered as a pharmacy must comply with each rule of the
Texas State Board of Pharmacy related to access, responsibility, and
other security issues.

§13.184. Registrant’s Employee.

(a) Disqualification. A registrant may not intentionally, know-
ingly, or recklessly employ or usein any manner an individual who will
or isreasonably likely tohaveaccessto acontrolled substanceand who:

(1) hashad afederal or stateapplication for controlled sub-
stances registration denied, revoked, canceled, or suspended;

(2) has been convicted of a felony offense under a state or
federal law;

(3) does not comply with a federal security control for a
practitioner under the Code of Federal Regulations, Title 21, Chapter
II, §1301.76;

(4) does not meet a federal employee screening standard
for a non-practitioner under of the Code of Federal Regulations, Title
21, Chapter II, §§1301.90 - 1301.93; or

(5) has had a license revoked, canceled, or suspended by a
state health regulatory agency.

(b) Disqualification waived. After considering theregistrant’s
written request, the director may allow the registrant to employ an in-
dividual who has violated subsection (a) of this section. The director
may not waive the requirements that aregistrant not hire an individual
during thetwo-year period immediately following theindividual’scon-
viction for afelony offenseunder state or federal law or until the terms
of a sentence are satisfied, whichever is the longer period of time.

(c) Factors. Beforemakingawaiver decision, thedirector may
consider each relevant factor, including, but not limited to, the follow-
ing:

(1) if the individual is a convicted felon, the suspension of
sentence, placement of the individual on probation, and the successful
completion by the individual of a court-ordered supervision;

(2) whether the health regulatory agency has reinstated or
reissued the previously revoked, canceled, or suspended license of the
individual; and

(3) whether the employment of that individual by a regis-
trant is in the best interest of the public and the individual.

§13.185. Official Prescription Form.

(a) Accountability. A practitioner who obtains from thedirec-
tor anofficial prescriptionform isaccountablefor eachnumberedform.

(b) Prohibited acts. A practitioner may not:

(1) allow another practitioner to use the individual practi-
tioner’ s official prescription form;

(2) pre-sign an official prescription blank; or

(3) leave an official prescription blank in a location where
thepractitioner shouldreasonably believeanother could steal or misuse
a prescription.

(c) While not in use. While an official prescription blank is
not in immediate use, apractitioner may not maintain or storethebook
at a location so the book is easily accessible for theft or other misuse.

(d) Voided. A practitioner must account for each voided offi-
cial prescription form by sending thevoided form to thedirector (Texas
Prescription Program).

§13.186. Precursor or Laboratory Apparatus.
(a) Required unlessone-timepermit. A distributor or recipient

of a precursor or apparatus must comply with this subsection:

(1) unless the person is exempted or excepted from sim-
ilar security requirements by this chapter or the Act, §481.077(k) or
§481.080(m) as a one-time permit holder; or

(2) even though the person is exempted or excepted as de-
scribed in paragraph (1) of this subsection, the person has voluntarily
submitted to annual permitting under this chapter.

(b) Storage requirements. A business, distributor, or individ-
ual who holds aprecursor chemical or laboratory apparatuspermit will
meet the following minimum security requirements to protect these
controlled items. The permit holder will:

(1) establish and maintain a building, an enclosure within
a building, or an enclosed yard that provides reasonably adequate se-
curity against the diversion of a controlled item;

(2) limit access to each storage area to the minimum num-
ber of individuals or employees necessary for the permit holder’ s ac-
tivities; and

(3) designate an individual or a reasonably limited set of
individuals with:

(A) responsibility for each areawhereacontrolled item
is stored; and

(B) authority to enter or control entry into the area.

(c) No physical barrier. In the absence of a physical barrier,
suchasawall, partition, fence, or similar divider, thepermit holder may
comply with this section by another form of substantially increased
security to limit physical access to the storage area under subsection
(b)(2) of this section.

(d) Written designation. Thepermit holder will make the des-
ignation required by subsection (b)(3) of thissection in writing and will
make the designation available upon request in the same manner as a
record kept under this chapter. The holder may update the designation
record as necessary to reflect current practice.

(e) Observation. When maintenance personnel or a business
guest, visitor, or similar individual is present in or passes through, an
area covered by this section, the permit holder must provide for rea-
sonably adequate observation of the area by an employee specifically
designated under subsection (b)(3) of this section.

(f) Alarm system. If apermit holder hasan alarmsystemthat is
in operation and being monitored, the permit holder must immediately
report each unauthorized intrusion or other security breach to:

(1) a local law enforcement agency; or

(2) the director (PCLAS).

(g) No risk of diversion. A permit holder is not required to
make the alarm report required under subsection (f) of this section,
if there is a clearly innocent or other reasonable explanation for the
security breach that does not involve a potential of diversion.

(h) Limited risk of diversion. The director may waive a secu-
rity requirement of this section if a permit holder or applicant demon-
strates that business procedures or other circumstances impose a more
strict security requirement that indicates a significantly limited risk of
diversion.

§13.187. Minimum Standards.
A standard contained in this subchapter is a minimum standard and
may be exceeded where desirable or appropriate.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101401
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER I. RECORD KEEPING
37 TAC §§13.201-13.209

The new sections are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

Texas Government Code, §411.004(3) and §411.006(4), and
Health and Safety Code, §481.003(a) are affected by this
proposal.

§13.201. Subchapter Definitions.
The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Distributor--Includes a peyote distributor under Sub-
chapter C of this chapter (relating to Peyote) and a precursor or ap-
paratus distributor under Subchapter E of this chapter (relating to Pre-
cursors and Apparatus).

(2) Lawful possession--Includes possession of a precursor
or apparatus obtained in accordance with state or federal law.

§13.202. Receipt or Disposition of Controlled Substance.
(a) Records required. A registrant must:

(1) maintain each record required to be kept under the Act
or this chapter; and

(2) maketherecord availablefor inspection andcopying by
an individual described by §13.233 of this title (relating to Who May
Inspect).

(b) When made. A registrant must:

(1) make the record contemporaneously with the event
recorded; and

(2) ensure the record is kept current.

(c) Content. A registrant must keep a complete and accurate
record of each:

(1) purchase or other acquisition of acontrolled substance,
including samples;

(2) disposal of a controlled substance; and

(3) dispensing of a Schedule V controlled substance by a
pharmacist or intern to aretail purchaser without a prescription, in full
compliancewith federal law and regulations, state law, and the rules of
the Texas State Board of Pharmacy.

(d) Other rulesapply. A record of apurchase, acquisition, dis-
posal, or dispensing of a controlled substance must include the infor-
mation required under:

(1) the Code of Federal Regulations, Title 21, Chapter II,
Part 1304; and

(2) the rules of each appropriate state health regulatory
agency governing the conduct of the registrant.

(e) Accountability. A registrant must comply with the
accountability provisions for disposal of an unused quantity of a
controlled substance required under:

(1) the Code of Federal Regulations, Title 21, Chapter II,
§1307.21; and

(2) the rules of each appropriate state health regulatory
agency governing the conduct of the registrant.

(f) No printer. If aperson maintainsarecord under thischapter
using an automated data processing system and if the person does not
have a printer available on site, then the individual:

(1) must make a useable copy available to an individual
listed in subsection (a) of this section at the close of business the day
after the audit; and

(2) whoprovidesthecopy, must certify that theinformation
contained within the copy:

(A) is true and correct as of the date of audit; and

(B) has not been altered, amended, or modified.

§13.203. Order Forms (DEA Form 222).

A registrant must comply with the order form provisions for a con-
trolled substance required under:

(1) the Code of Federal Regulations, Title 21, Chapter II,
Part 1305; and

(2) the rules of each appropriate state health regulatory
agency governing the conduct of the registrant.

§13.204. Pharmacy Registrant.

A registrant who possesses, completes, fills, or processesaprescription
must comply with the record keeping provisions for a prescription, in-
cluding labeling, required under:

(1) the Code of Federal Regulations, Title 21, Chapter II,
Part 1306; and

(2) the rules of each appropriate state health regulatory
agency governing the conduct of the registrant.

§13.205. Practitioner’ s Designated Agent.

(a) Prohibitions. A practitioner may designateanother individ-
ual asan agent of thepractitioner unlessthedesignation isasubterfuge
intended to circumvent materially theeffect of adenial, suspension, re-
vocation, or similar disciplinary action taken by the director, DEA, or
a related health regulatory agency.

(b) Other rules apply. A practitioner who designates another
individual as an agent must comply with each relevant provision of a
federal regulation or rule of astatehealth regulatory agency governing
the conduct of the practitioner.

(c) Requirements to be designated. A designated agent must
be:

(1) a registered nurse licensed in this state;

(2) a licensed vocational nurse licensed in this state;
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(3) a physician assistant licensed in this state; or

(4) an employee who is:

(A) located in the practitioner’ s office; and

(B) a member of the health care staff of the office.

(d) Current list. A practitioner must maintain in the practi-
tioner’ susual place of businessacurrent written list of each individual
designated as an agent under this section.

(e) List provided. When a practitioner adds an individual to
or deletes an individual from list, the practitioner must provide upon
request the current list to a pharmacy or pharmacist, the director,
a member of the department, or an investigator listed in the Act,
§481.076(a)(1).

§13.206. Precursor/Apparatus Records.

(a) Required unlessone-timepermit. A distributor or recipient
of a precursor or apparatus must maintain records under this section:

(1) unless theperson is exempted or excepted from report-
ing by this chapter or the Act, §481.077(k) or §481.080(m) as a one-
time permit holder; or

(2) even though the person is exempted or excepted as de-
scribed in paragraph (1) of this subsection, the person has voluntarily
submitted to annual permitting under this chapter.

(b) Distributor. A distributor of aprecursor or apparatus must:

(1) make an accurate and legible record of a distribution;
and

(2) maintain the record after the date of the transaction.

(c) NAR-22. Proper completion of theDPSForm NAR-22 au-
tomatically generatestherecordof distribution onitsCopy 2, that meets
the record keeping requirement under this section while it remains in
the distributor’ s record booklet.

(d) Readily retrievable. The distributor satisfies the record
keeping requirement under this section by recording and maintaining
the record of distribution as a readily retrievable record in an auto-
mated dataprocessing system, if the system providesa comprehensive
monthly report to the director (PCLAS).

(e) Letter of authorization. A distributor must keep an original
letter of authorization on file after the dateof transaction. A distributor
may, but need not demand to see, copy, or keep aletter of authorization
from a recipient if the recipient has an annual permit.

(f) Exception. This section does not apply to a recipient who:

(1) has lawful possession of a precursor or apparatus; and

(2) isexcepted from thepermit requirementsof Subchapter
E of this chapter (relating to Precursors and Apparatus).

(g) Limited risk of diversion. The director may waive arecord
keeping requirement of this section if a permit holder or applicant
demonstrates that business procedures or other circumstances impose
a more strict record keeping requirement that indicates a significantly
limited risk of diversion.

§13.207. Record Retention Period.

(a) Two years, generally. Except asotherwiseprovided by law
or this chapter, a record required to be made or kept by the Act or this
chapter must be kept, maintained, and made available for inspection or
copying for a period of two years.

(b) Beginningdate. Thetwo-year period described by thissec-
tion commences on the later date of the day:

(1) the record was required to be created;

(2) the record was actually created; or

(3) the prescription was last refil led.

§13.208. Requirement to Update Information.

A person, who is an applicant for or holder of a registration or annual
permit from the director, must notify the director through the appro-
priate section of theNarcoticsService before theseventh day after any
change in the person’s business name, address, and telephone number
or other informationrequired on theapplication, registration, or permit.

§13.209. Minimum Standards.

A standard contained in this subchapter is a minimum standard and
may be exceeded where desirable or appropriate.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101402
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER J. INVENTORY
37 TAC §§13.221-13.224

The new sections are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

Texas Government Code, §411.004(3) and §411.006(4), and
Health and Safety Code, §481.003(a) are affected by this
proposal.

§13.221. Subchapter Definitions.

The following words and terms, when used in this subchapter, have
the following meanings, unless the context clearly indicatesotherwise:
Distributor--Includes a peyote distributor under Subchapter C of this
chapter (relating to Peyote) and aprecursor or apparatusdistributor un-
der Subchapter Eof thischapter (relating to Precursorsand Apparatus).

§13.222. Controlled Substance Inventory.

A registrant must establish and maintain an inventory for a controlled
substance as required under:

(1) the Code of Federal Regulations, Title 21, Chapter II,
Part 1304; and

(2) the rules of each appropriate state health regulatory
agency governing the conduct of the registrant.

§13.223. Precursor/Apparatus Inventory.

(a) Required unlessone-timepermit. A distributor or recipient
of a precursor or apparatus must establish and maintain an inventory
under this section:
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(1) unless the person is exempted or excepted from
inventory requirements by this chapter or the Act, §481.077(k) or
§481.080(m) as a one-time permit holder; or

(2) even though the person is exempted or excepted as de-
scribed in paragraph (1) of this subsection, the person has voluntarily
submitted to annual permitting under this chapter.

(b) Initial inventory. A distributor or recipient must conduct
an initial inventory to include each precursor or apparatus that is cov-
ered by this subchapter and in stock at the time of the inventory. The
distributor or recipient must conduct the initial inventory not later than
the 90th day after the date the director issues the initial permit under
this chapter.

(c) Additional inventory. After the initial inventory, a distrib-
utor or recipient must conduct another inventory not later than the24th
month following the month of the last inventory.

(d) Constructivecompliance. Thedirector will deem adistrib-
utor or recipient to be in compliance with the inventory requirements
of this section if the distributor or recipient:

(1) is a business that routinely conducts an annual inven-
tory of all items; and

(2) maintainsareadily retrievablerecord of each precursor
or apparatus located during the inventory.

(e) Limited risk of diversion. Thedirector may waiveaninven-
tory requirement of this section if a permit holder or applicant demon-
strates that business procedures or other circumstances impose a more
strict inventory requirement that indicates a significantly limited risk
of diversion.

(f) One-timepermit holder. Thissubchapter doesnot apply to
theholder of aone-timepermit for distribution or receipt of aprecursor
or apparatus under §13.104 of this title (relating to Requirements for
Permit Issuance).

§13.224. Minimum Standards.
A standard contained in this subchapter is a minimum standard and
may be exceeded where desirable or appropriate.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101403
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER K. INSPECTION
37 TAC §§13.231-13.237

The new sections are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

Texas Government Code, §411.004(3) and §411.006(4), and
Health and Safety Code, §481.003(a) are affected by this
proposal.

§13.231. Subchapter Definitions.

The following words and terms, when used in this subchapter, have
the following meanings, unless the context clearly indicatesotherwise:
Distributor--Includes a peyote distributor under Subchapter C of this
chapter (relating to Peyote) and aprecursor or apparatusdistributor un-
der Subchapter Eof thischapter (relating to Precursorsand Apparatus).

§13.232. Location Subject to Inspection.

(a) An individual named in §13.233 of this title (relating to
Who May Inspect) may inspect thecontrolled premises of an applicant
for or holder of:

(1) acontrolled substancesregistrationunder Subchapter B
of this chapter (relating to Registration);

(2) a peyote distributor registration under Subchapter C of
this chapter (relating to Peyote); or

(3) a precursor or apparatus permit under Subchapter E of
this chapter (relating to Precursors and Apparatus).

(b) The controlled premises of an applicant for or holder of a
registration or permit includes each location where an item or record
covered by thischapter isstored, used, or transferred within theholder’s
business or activity.

§13.233. Who May Inspect.

(a) Generally. Thissubchapter applies to thedirector’sauthor-
ity under the Act to enter and inspect a controlled premise. While en-
gaged in the inspection or an activity reasonably related to the inspec-
tion, thedirector may examine, audit, inventory, or, asappropriate, copy
an item or record found on the premises.

(b) Delegation. The director delegates authority described in
subsection (a) of this section to each member of the department who
is assigned to the Narcotics Service, whether or not the member is a
commissioned peace officer.

(c) Assistance. When exercising an authority described in sub-
sections (a) or (b) of this section, the director or member may be as-
sisted by:

(1) a peace officer;

(2) another member of the department;

(3) a member of DEA;

(4) an investigator listed in the Act, §481.076(a)(1);

(5) a representative of an appropriate state health regula-
tory agency governing the conduct of a registrant; or

(6) another individual acting under the authority of the di-
rector or member.

§13.234. Time Limitations.

For the purpose of examining, auditing, inspecting, inventorying, or,
where appropriate, copying an item subject to the Act or a record re-
quired to be made or kept under the Act or this chapter, the director or
a member of the department may enter the controlled premises of an
applicant or registrant at a reasonable time, including:

(1) normal business hours; or

(2) at another time when thecontrolled premisesare occu-
pied or open to the public.

§13.235. Interference With Inspection.

26 TexReg 2318 March 23, 2001 Texas Register



(a) Prohibited. If the Act or this subchapter authorizes an in-
spection, no individual in charge of a premise, item, or record covered
by this subchapter may refuse or interfere with any of the following
activities related to the inspection:

(1) entry to the premises;

(2) examination, audit, inspection, or inventory of the item
or record;

(3) copying a record or related document; or

(4) sampling each chemical, drug, substance, precursor, or
similar substance on the premises.

(b) One-time permit. Refusal or interference by an applicant
for a one-time permit may be a ground for the director to deny the
permit application.

§13.236. What May Be Inspected.
(a) Generally. Except as provided in subsections (b) or (c) of

this section, the director may examine, audit, inspect, inventory and,
where appropriate, copy:

(1) arecord, report, or other document required to bemade
or kept under the Act;

(2) the security of the controlled premises; and

(3) each of the following records or controlled items if
found on the premises:

(A) pertinent equipment;

(B) a chemical precursor or laboratory apparatus;

(C) a finished or unfinished drug;

(D) another substance, material, container, or labeling
subject to the Act;

(E) all fi les, papers, processes, controls, or facilitiesap-
propriate for verification of arecord required to be made or kept under
the Act or otherwise bearing on the provisions of the Act;

(F) a stock of a controlled substance;

(G) a hypodermic syringe, needle, pipe, or other instru-
ment, device, contrivance, equipment, control, container, label, or fa-
cility relating to a possible violation of the Act; or

(H) material used, intended to be used, or capable of
being used as an adulterant or dilutant.

(b) Dispensing only. If an applicant has only sought or ob-
tained a controlled substances registration to dispense the substance,
the director may only inspect the records of theapplicant or registrant.
Under this subsection, the director may not examine, audit, inspect, in-
ventory,or copy another itemdescribed insubsection (a) of thissection.

(c) Prohibitions. Unlesstheowner, operator, or agent in charge
of a controlled premises consents in writing, the director may not ex-
amine, audit, inspect, inventory, or copy:

(1) financial data;

(2) sales data (other than shipment data); or

(3) pricing data.

§13.237. Inspection of Permit Holder.
(a) Generally. The holder of a one-time permit for distribu-

tion or receipt of a chemical precursor or laboratory apparatus may
be inspected subject to the limitations of the Act, §481.077(k) and
§481.080(m) and §13.104of thistitle(relatingto Requirementsfor Per-
mit Issuance).

(b) Consent to inspect--one-time. An applicant for a one-time
permit must give written consent for one or more pre-permit inspec-
tions under this subchapter to determine eligibility for issuance of the
permit. A written consent to an inspection under the Act, §481.078(e)
or §481.081(e), is sufficient for a one-time permit if the consent is for
initial inspection or any additional inspection to be conducted before
issuance of the permit and at a reasonable time as necessary to deter-
mine qualification for the permit.

(c) Consent to inspect--annual. A written consent given by a
person seeking an annual permit must includeconsent for an initial in-
spection to determinequalification for thepermit sought and additional
inspections conducted before or after issuance of the permit at a rea-
sonable time as necessary to enforce the Act or this chapter.

(d) Statutory authority. A member of the department or
peace officer is expressly authorized by the Act, §481.077(k) and
§481.080(m), to audit, inspect, and copy a record of a purchase or
sale of a precursor or apparatus of a person who holds an annual
permit under Subchapter E of this chapter (relating to Precursors and
Apparatus). Except as provided by subsection (b) of this section, this
section does not apply to a person who holds a one-time permit.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101404
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER L. REPORTING DISCREP-
ANCY, LOSS, THEFT, OR DIVERSION
37 TAC §§13.251-13.254

The new sections are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

Texas Government Code, §411.004(3) and §411.006(4), and
Health and Safety Code, §481.003(a) are affected by this
proposal.

§13.251. Subchapter Definitions.
Thefollowing words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Distributor--Includes a peyote distributor under Sub-
chapter C of this chapter (relating to Peyote) and a precursor or ap-
paratus distributor under Subchapter E of this chapter (relating to Pre-
cursors and Apparatus).

(2) Item--Includes:

(A) a controlled substance, including peyote;

(B) a precursor chemical;
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(C) laboratory apparatus; or

(D) an official prescription form.

§13.252. Applicability.

(a) To discrepancy, loss, theft, or other potential diversion.
Without regard to actual evidence of diversion, this subchapter applies
to a discrepancy, loss, or theft of a controlled or other regulated item
or substance or other situation involving a potential for diversion.

(b) Who must report. Thissubchapter applies to aperson who
is:

(1) aregistrant under Subchapter B of thischapter (relating
to Registration);

(2) a registered peyote distributor under Subchapter C of
this chapter (relating to Peyote); or

(3) a precursor or apparatus permit holder under Subchap-
ter E of this chapter (relating to Precursors and Apparatus), whether it
is a one-time or annual permit.

§13.253. Reporting Discrepancy, Loss, Theft, or Other Potential Di-
version.

(a) Generally. A person coveredby thissubchapter must notify
the director not later than the third day after the date the person learns
of:

(1) a discrepancy in the amount of an item ordered from a
source inside or outside this state and the amount received, if not back
ordered;

(2) a loss or theft during shipment from a source inside or
outside this state; or

(3) a loss or theft from current inventory.

(b) How made. A person covered by this subchapter must no-
tify the director by submitting a report to the director through the ap-
propriate section of the Narcotics Service. The report must be made
on:

(1) a DPS Form NAR-91, for a registrant under Subchap-
ter B of this chapter (relating to Registration) or Subchapter C of this
chapter (relating to Peyote);

(2) a DPS Form NAR-91B, for a precursor or apparatus
permit holder under Subchapter Eof thischapter (relatingtoPrecursors
and Apparatus); or

(3) a duplicate of the equivalent DEA form for reporting a
theft or loss of a controlled substance to DEA.

(c) Form and content. A person making a report under this
section must:

(1) make the report on regular business letterhead or other
reporting form; and

(2) ensure the report contains the following information:

(A) the name, address, and telephone number of the
business or other person preparing the report;

(B) the printed or typed name of the individual prepar-
ing the report; and

(C) the date the person prepares the report.

(d) Additional content. If the report under this section is of:

(1) a discrepancy, it must include:

(A) the name of the item ordered;

(B) the difference in the amount actually received; and

(C) theamount shipped according to theshipping state-
ment or invoice; or

(2) a loss or theft from current inventory, it must include:

(A) the name and amount of the item lost or stolen;

(B) the physical location where the loss or theft
occurred; and

(C) the date of discovery of the loss or theft; or

(3) a discrepancy, loss, theft, or other potential diversion
that occurred during shipment of the item, it must include:

(A) the name of the common carrier or person who
transported the item; and

(B) the date the item was shipped.

§13.254. Official Prescription.

(a) Report lost forms. Not later than close of business on the
day of discovery, apractitioner must report a lost or stolen official pre-
scription form to:

(1) the local police department or sheriff ’ s office in an ef-
fective manner; and

(2) the director (Texas Prescription Program) by telephone
at the number indicated in §13.9 of this title (relating to Telephone
Number and Address--Texas Prescription Program).

(b) Recovery report. Not later than closeof businesson theday
of recovery of an official prescription form previously reported lost or
stolen, a practitioner must, before using the recovered form, notify:

(1) the local law enforcement agency to which the matter
was originally reported; and

(2) the director (Texas Prescription Program).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101405
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER M. DENIAL, REVOCATION,
AND RELATED DISCIPLINARY ACTION
37 TAC §§13.271-13.278

The new sections are proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).
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Texas Government Code, §411.004(3) and §411.006(4), and
Health and Safety Code, §481.003(a) are affected by this
proposal.

§13.271. Subchapter Definitions.

Thefollowing words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) APA - The Administrative Procedure Act (Texas Gov-
ernment Code, Chapter 2001).

(2) Applicant - A person who applies for a registration or
permit.

(3) Denial - Includes an action to deny an application for
an original or renewal of a registration or permit.

(4) Disciplinary action - An action taken under this sub-
chapter to accept a voluntary surrender or to reprimand, cancel, sus-
pend, probate, revoke, or demonstrate expiration or termination of a
current or former registration.

(5) Registrant - A person who holds a current or former
registration or permit.

(6) Registration - A controlled substances registration, in-
cluding apeyotedistributor registration or aprecursor or apparatusper-
mit issued under this chapter.

(7) Serious misdemeanor - A Class A misdemeanor, a
Class B misdemeanor, or another criminal offense punishable under
the laws of this state, another state, or the United States by:

(A) confinement in acounty jail or analogous penal in-
stitution; or

(B) a term of confinement of one year or less, if the ju-
risdiction does not differentiate between the location of felony or mis-
demeanor confinement.

§13.272. General Provisions.

(a) APA applies. Except as provided by this chapter, the APA
applies if the director proposes to take disciplinary action against a
person’s registration or to deny a person’s application for registration.

(1) The person is entitled to preliminary notice from the
director and a hearing as a contested case under the APA.

(2) The director will send notice by certified mail or per-
sonally delivered to the most current address of the registrant or appli-
cant contained in the director’s files. If mailed, the notice is presumed
to have been received by the registrant or applicant on the third busi-
ness day after the date of mailing.

(b) Pleadings. If the director pleads appropriately:

(1) the director may take a disciplinary action or make a
denial under thissubchapter against achemical precursor or laboratory
apparatus permit in the same manner as a disciplinary action or denial
against a controlled substances registration; and

(2) asuccessful disciplinary action or denial by thedirector
will also operate against any other registration issued by the director
under this chapter.

(c) Action may be limited. The director may limit a disci-
plinary action or denial to the particular activity, schedule, controlled
substance within a schedule, precursor, apparatus, or other item for
which grounds for the action exists.

(d) Notification of another agency. The director will promptly
notify each appropriate federal or state health regulatory agency of an

order taking a disciplinary action or denial against aregistration or ap-
plication, other than apermit issued under Subchapter E of thischapter
(relating to Precursors and Apparatus).

(e) Invalidation. A registration may:

(1) expire or terminate;

(2) be canceled, surrendered, suspended, revoked, or oth-
erwise invalidated; or

(3) be subject to reprimand or probation.

(f) Possession. Mere possession of the physical document
does not necessarily mean that the person:

(1) stil l holds a current, valid registration; or

(2) currently holds, has ever held, or has any of thepowers
or rights indicated on the document.

(g) Hearing, evidence and procedure. Except as provided by
this chapter, a hearing will be governed by the APA and will be held
by an administrative law judge appointed by the State Office of Ad-
ministrative Hearings. A hearing will be conducted in accordance with
the procedures contained in Chapter 29 of this title (relating to Prac-
tice and Procedure), and therulesof theState Office of Administrative
Hearings.

(h) Under the Act, §481.063(h), the APA does not apply to a
denial, suspension, or revocation of an application for registration if the
denial is based on a denial or other disciplinary action taken by DEA
under the Federal Controlled Substances Act.

(i) Request for Hearing. An applicant or registrant may re-
quest ahearing under this subchapter by submitting atimely and prop-
erly addressed written request for ahearingto thedirector. To betimely,
the request must be received by thedirector no later than fifteen calen-
dar days after the date of the registrant’s or applicant’ s receipt of the
noticeof denial or other disciplinary action. To beproperly addressed,
a request for hearing must be mailed or sent by e-mail or facsimile to
the director at the return address included in the director’s notice of
denial or other disciplinary action or, if none, to the director at the ad-
dress of the Narcotics Service indicated in §13.7 of this title (relating
to Telephone Number and Address - Narcotics Service).

§13.273. Denial.
(a) Grounds. Except as provided by §13.264(b) of this title

(relating to Revocation), the director may deny an application for reg-
istration and may refuse issuance of the appropriate registration if:

(1) theapplicant hasnot affixed asignaturerequired by this
chapter;

(2) a required form is incomplete;

(3) a required document is incomplete, illegible, or miss-
ing;

(4) theapplication containsafalseassertion by any person;

(5) the applicant has a registration currently revoked, sus-
pended, or voluntarily surrendered; or

(6) the applicant doesnot qualify for theregistration under
the Act, §481.063(e).

(b) Hearing. An applicant may request a hearing upon denial
or refusal under this section. If the director prevails at the hearing, the
director may issue final order of denial.

§13.274. Revocation.
(a) Grounds. The director will revoke aregistration if the reg-

istrant:
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(1) violates a ground of denial described in the Act,
§481.063(e);

(2) violatesasection of thischapter whererevocation isthe
penalty noted; or

(3) has alicenseor similar permit permanently revoked by
an appropriate federal or state health regulatory agency.

(b) Effect on later application. Except asprovided by thissub-
section, a person may not apply for registration until one year after the
date a revocation became legally final.

(1) Within that year, thedirector will not reinstatearevoked
registration unless the registrant submits a new application and proof
by apreponderanceof evidencethat thefactssupporting therevocation
have been negated or otherwise substantially changed, such as:

(A) the felony conviction hasbeen reversed or set aside
on direct or collateral appeal, or apardon based on subsequent proof of
innocence has issued; or

(B) the license or similar permit was not permanently
revoked by an appropriate federal or state health regulatory agency.

(2) After that year, the director will not reinstatea revoked
registration unless the registrant submits a new application and:

(A) proof described by Subsection (b)(1) of thissection;
or

(B) a showing of good cause for the new registration.

(c) After invalidation. The director may revoke a registration
even though it has become invalidated by some other means, such as:

(1) cancellation, expiration, or termination;

(2) suspension;

(3) voluntary surrender; or

(4) any other means.

(d) Hearing. Upon revocation under thissection, theregistrant
may request ahearing. If thedirector prevailsat the hearing, thedirec-
tor may issue a final order of revocation.

§13.275. Suspension.

(a) Grounds. Unlessrevocation isexplicitly noted, thedirector
may suspend a registration if the registrant:

(1) violates a provision of:

(A) these sections; or

(B) the Act; or

(2) has a license or similar permit suspended for a stated
term by an appropriate federal or state health regulatory agency.

(b) Term, generally. Unlessotherwisespecified in subsections
(c) and (d) of this section, the term of suspension is 12 months.

(c) Special term. The director may impose the same term as
a court or federal or state health regulatory agency imposed in the un-
derlying matter and if the court’ s judgment or adjudication is deferred
for a felony or serious misdemeanor and the registrant is then placed
on probation or community supervision, theterm of suspension may be
equal to the actual time served on probation.

(d) Additional term. Up to twelve months may be added to
the term of a new suspension for each separate previous violation that
has resulted in either asuspension, a probated suspension, or a written
reprimand before the beginning date of the new suspension.

(e) Beginning date. A suspension or probation may beordered
to run concurrently or consecutively with another suspension or proba-
tion. The beginning date of the suspension is:

(1) a date agreed to by both parties that is no earlier than
the date of the violation on which the action is based; or

(2) the earlier of the date:

(A) the registrant notifies the director in writing of the
violation if the director later receives a signed waiver of a suspension
hearing from the registrant that was postmarked within 10 days of its
receipt by the registrant; or

(B) the suspension became legally final.

(f) End of suspension. A suspended registration remains sus-
pended until one of the following events occurs.

(1) Before expiration of the terms of suspension and regis-
tration:

(A) the remainder of the suspension is probated; or

(B) a written request for reinstatement of the original
registration is received from the registrant and accepted by thedirector
based on good cause shown.

(2) After expiration of the term of suspension and before
expiration of thetermof registration, awritten request for reinstatement
of the original registration is received from the registrant and accepted
by the director.

(3) After expiration of the terms of suspension and regis-
tration, awritten application for anew registration is received from the
registrant and accepted by the director.

(g) Suspension after invalidation. The director may suspend
a registration even though it may have become invalid by some other
means, such as:

(1) cancellation, expiration, or termination;

(2) voluntary surrender; or

(3) any other means.

(h) Hearing. Upon suspension under this section, the regis-
trant may request a hearing. If the director prevails at the hearing, the
director may issue a:

(1) final order of suspension; or

(2) final order of written reprimand under this subchapter.

§13.276. Probation or Reprimand.
(a) Probation or reprimand. With the agreement of the parties,

the director may, upon proof of mitigating factors:

(1) probate all or part of the suspension term; or

(2) issue a written reprimand in lieu of suspension.

(b) Probation period. If probated, a suspension:

(1) may be probated for a period of up to twice the maxi-
mum term of suspension; and

(2) may not be probated for less than six months.

(c) Probation terms. The director may impose reasonable
terms or conditions of probation, such as:

(1) special reporting conditions;

(2) special document submission conditions;

(3) no further rule or law violations; or
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(4) any other reasonable term of probation.

(d) End of probation. A probated registration remains pro-
bated until:

(1) the term of suspension has expired;

(2) all other termsor conditionsof probation havebeen ful-
filled; and

(3) awritten request for reinstatement hasbeen received by
the director from the registrant, unless the probation has been revoked
by the director under subsection (e) of this section; or

(4) the registration hasbeen revoked under §13.264 of this
title (relating to Revocation).

(e) Revocation after probation. Before reinstatement, aproba-
tion under this section may be revoked upon a showing that a material
term or condition has been violated before the expiration date of the
probation, regardless of when the petition is filed.

(f) Upon revocation of the probation, the full term of suspen-
sion must be imposed with credit for all time already served on that
probation.

§13.277. Voluntary Surrender.
(a) Grounds. A registrant may desire to voluntarily surrender

a registration:

(1) as part of an employee termination agreement;

(2) as part of a plea bargain to a criminal charge;

(3) as part of an agreed settlement of registration action or
other administrativeaction by another federal or statehealth regulatory
agency; or

(4) for another reason.

(b) Term. A registrant may surrender aregistration either per-
manently or for a stated term.

(c) Effective dates. For a voluntary surrender:

(1) its beginning date is the date stated in the request or, if
none, the date it was received by the director;

(2) its ending date is the date stated in the request or, if
none, it will be construed as a permanent surrender; and

(3) a permanent surrender has no ending date.

(d) Procedure. A registrant may voluntarily surrender a regis-
tration by sending, or causing to be sent, a signed, written request to
the director, who may accept or reject the request. The signed written
request must indicate that the registrant understands the consequences
of the document being signed. The director may accept a request for
voluntary surrender submitted to thedirector in any other form that in-
dicates theregistrant intendsto voluntarily surrender theregistration to
the director.

(e) Liberal construction. The director may liberally construe
the intent of a request and may, specifically, construe the surrender of
a single registration to be a surrender of all other registrations held
under this chapter, unless the request expressly states otherwise. The
surrender should include a summary recitation of the reason for the
surrender.

(f) Effect of surrender. If accepted, the registrant is no longer
registered under either type of surrender:

(1) effective on the beginning date of the surrender; and

(2) until theperson applies for and meets the requirements
of a new registration.

(g) Denial after surrender. In case of a reapplication, the di-
rector will deny the new registration based upon a failure to meet the
current minimum standards for registration. The director may:

(1) approve the new registration and impose a previously
agreed condition, such as suspension, probated term of suspension; or

(2) deny anew registration of the sameor other typebased
solely upon a voluntary surrender:

(A) if permanent; or

(B) if for a term that has not yet expired.

§13.278. Cancellation.

(a) Grounds. The director may cancel a registration if the di-
rector issued the registration in error.

(b) Hearing. Upon cancellation under this section, the regis-
trant may request a hearing. If the director prevails at the hearing, the
director may issue a final order of cancellation.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101406
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
CHAPTER 15. DRIVERS LICENSE RULES
SUBCHAPTER B. APPLICATION
REQUIREMENTS - ORIGINAL, RENEWAL,
DUPLICATE, IDENTIFICATION CERTIFICATES
37 TAC §15.47

The Texas Department of Public Safety proposes new §15.47,
concerning Electronically Readable Information. The new sec-
tion is necessary in order for the department to comply with
House Bill 571, passed during the 76th Texas Legislature, 1999,
which limits the information placed on a Texas driver license in
an electronically readable format, and allows for this information
to be used for law enforcement and governmental purposes only.

Tom Haas, Chief of Finance, has determined that for each year of
the first five-year period the rule is in effect there will be no fiscal
implications for state or local government, or local economies.

Mr. Haas also has determined that for each year of the first
five-year period the rules are in effect the public benefit antic-
ipated as a result of enforcing the rule will be to limit the pur-
poses for which personal information contained on the driver li-
cense/commercial driver license/identification certificate may be
assessed in an electronically readable format. There is no antici-
pated adverse economic effect on individuals, small businesses,
or micro-businesses.
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Comments on the proposal may be submitted to Frank Elder,
Assistant Chief of Driver License, Texas Department of Public
Safety, Box 4087, Austin, Texas 78773-0300, (512) 424-2768.

The new section is proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the de-
partment’s work and Texas Transportation Code, §521.005.

Texas Government Code, §411.004(3) and Texas Transportation
Code, §521.005 are affected by this proposal.

§15.47. Electronically Readable Information.
(a) The information contained in the magnetic stripe of the

driver license, commercial driver license, or identification certificate
shall only include the information on the face of the license and the
physical description of the licensee.

(b) Only law enforcement and governmental agency personnel
acting in their official capacity can utilize the information provided in
this format.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101407
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
CHAPTER 16. COMMERCIAL DRIVERS
LICENSE
SUBCHAPTER D. SANCTIONS AND
DISQUALIFICATIONS
37 TAC §§16.93, 16.95, 16.98

The Texas Department of Public Safety proposes amendments
to §16.93 and §16.98, and new §16.95, concerning Commercial
Drivers License (CDL) Sanctions and Disqualifications. Amend-
ment to §16.93 is necessary to update the statutory reference.
Amendment to §16.98 reformats the section by adding new sub-
section (b), changes the title of the section, and updates the
statutory reference. New §16.95 establishes a notice and hear-
ing procedure as required by House Bill 3641 passed during the
76th Texas Legislature, 1999. The amendments and new sec-
tion will further tie the commercial driver license administrative
hearing process to the non-CDL administrative hearing process
of Texas Transportation Code, Chapter 521, Subchapter N and
37 TAC §§15.81-15.85.

Tom Haas, Chief of Finance, has determined that for each year of
the first five-year period the rules are in effect there will be no fis-
cal implications for state or local government, or local economies.

Mr. Haas also has determined that for each year of the first
five year period the rules are in effect the public benefit antici-
pated as a result of enforcing the rules will be to provide for an
efficient and consistent administrative hearing process in com-
pliance with statute. There is no anticipated adverse economic
effect on individuals, small businesses, or micro-businesses.

Comments on the proposal may be submitted to Frank Elder,
Assistant Chief of Driver License, Texas Department of Public
Safety, Box 4087, Austin, Texas 78773-0300, (512) 424-2768.

The amendments and new section are proposed pursuant to
Texas Government Code, §411.004(3), which authorizes the
Public Safety Commission to adopt rules considered necessary
for carrying out the department’s work and Texas Transportation
Code, §521.005.

Texas Government Code, §411.004(3) and Texas Transportation
Code, §521.005 are affected by this proposal.

§16.93. Serious Traffic Violations and Habitual Violators.

(a) A driver who, during any three-year period, is convicted
in any jurisdiction in the United States of two serious traffic violations
in separate incidents, will be disqualified from driving a commercial
motor vehicle (CMV) for a period of 60 days.

(b) A driver who, during any three-year period, is convicted in
any jurisdiction in the United States of three serious traffic violations
in separate incidents is disqualified from driving a CMV for a period
of 120 days.

(c) Convictions which were the basis for initiation of disqual-
ification action taken pursuant to subsections (a) of this section may
be used again as the basis of disqualification action taken pursuant to
subsection (b) of this section.

(d) Convictions which were the basis for initiation of disqual-
ification action taken pursuant to subsections (a) and (b) of this section
will also be used as the basis for suspension of the privilege to drive a
non-CMV because the person is a habitual violator of the traffic law as
defined in Texas Transportation Code, §521.292 (b)[521.294(h)].

(e) Convictions which occurred in the operation of a CMV that
were the basis for proceedings initiated or administrative actions taken
pursuant to the habitual violator provisions of Texas Transportation
Code, §521.292(a)(3) [521.294(h)], may also be used as the basis for
disqualification action pursuant to subsections (a) and (b) of this sec-
tion.

(f) The term "serious traffic violation" as used in this chapter
has the same definition as that found in Texas Transportation Code,
§522.003(25).

(g) The Commercial Driver’s License Act, Texas Transporta-
tion Code, Chapter 522, defines certain motor vehicle offenses as "se-
rious traffic violations" for the purpose of administering the Act. An
improper or erratic traffic lane change is one of the definitions of a "se-
rious traffic violation" as set out in the Act. Since an improper or erratic
lane change is not an offense title in Texas, the department has desig-
nated the following sections of the Texas Transportation Code, Chapter
545, as improper or erratic traffic lane changes for disqualification pur-
poses pursuant to Texas Transportation Code, §522.081. The following
interpretation is also meant to apply to the defensive driving section of
the Texas Transportation Code, §§543.101-543.114. A conviction of
either of these offenses will be considered by the department as a "se-
rious traffic violation":

(1) Texas Transportation Code, §545.060 -"Changed Lane
when Unsafe."

(2) Texas Transportation Code, §545.061 -"Failure to Yield
Right-of-Way-Changing Lanes."

§16.95. Notice and Hearing Procedures for Commercial Driver Li-
cense Disqualifications.

(a) Administrative hearings for disqualifications under Texas
Transportation Code §522.087(b) will be conducted pursuant to Texas
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Transportation Code, Chapter 521, Subchapter N and 37 TAC §§15.81
- 15.85.

(b) Administrative Hearings for non-resident commercial
driver licensees will bescheduled in the county wherethe non-resident
last made application for a Texas driver license, unless the licensee
requests an alternative Texas county. The request must be in writing
and part of the licensee’s original request for the administrative
hearing.

(c) All disqualification periodsare set by statue and cannot be
probated pursuant to Texas Transportation Code §522.085.

§16.98. Determination of Lifetime Disqualification when Adminis-
trative Hearing Required.

(a) [Each convictionof aviolation enumerated inTexasTrans-
portation Code, §522.081, will result in a one-year disqualification, or
athree-year disqualification if committed whiletransporting hazardous
materials.] Upon receipt of a second or subsequent conviction of
any violation enumerated in Texas Transportation Code, §522.081(b)
[522.081], an administrative hearing will be scheduled pursuant to
the provisions of Texas Transportation Code, §522.087(b)[522.085
and §522.087], for the determination of a lifetime disqualification.
The only issue at the hearing will be whether the licensee has been
convicted of two or more violations of any of the offenses specified in
Texas Transportation Code, §522.081(b)[522.081].

(b) The administrative hearing will be subject to notice and
procedure requirements of Texas Transportation Code, Chapter 521,
Subchapter N and 37 TAC §§15.81-15.85.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101409
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
37 TAC §16.95, §16.96

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Public Safety or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Department of Public Safety proposes the repeal of
§16.95 and §16.96, concerning Commercial Drivers License
(CDL) Sanctions and Disqualifications. The sections are
proposed for repeal because they are no longer current. A
new §16.95, which will be consistent with the administrative
hearing process that was enacted by House Bill 3641, is being
simultaneously filed with this proposal for repeal.

Tom Haas, Chief of Finance, has determined that for each year
of the first five-year period the repeals are in effect there will
be no fiscal implications for state or local government, or local
economies.

Mr. Haas also has determined that for each year of the first five
year period the repeals are in effect the public benefit anticipated
as a result of enforcing the repeals will be current and updated

rules which will provide for an efficient and consistent adminis-
trative hearing process in compliance with statute. There is no
anticipated adverse economic effect on individuals, small busi-
nesses, or micro-businesses.

Comments on the proposal may be submitted to Frank Elder,
Assistant Chief of Driver License, Texas Department of Public
Safety, Box 4087, Austin, Texas 78773-0300, (512) 424-2768.

The repeals are proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment’s work and Texas Transportation Code, §522.005.

Texas Government Code, §411.004(3) and Texas Transportation
Code, §522.005 are affected by this repeal.

§16.95. Administrative Hearings subject to Texas Transportation
Code, §§521.291-521-305 and Notices for Nonresidents.

§16.96. Notifications of Administrative Hearings subject to Texas
Transportation Code, §§521.291-521.305.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101408
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
PART 6. TEXAS DEPARTMENT OF
CRIMINAL JUSTICE

CHAPTER 151. GENERAL PROVISIONS
37 TAC §151.53

The Texas Department of Criminal Justice proposes an amend-
ment to §151.53 concerning multiple employment with the state.
The purpose of this section is to provide procedures regarding
applications for, and the administration of, multiple employment
with the State of Texas by employees of the Texas Department
of Criminal Justice (TDCJ). The amendment stipulates that an
employee may not work part-time for the TDCJ and full-time with
another state agency.

David P. McNutt, Deputy Director for Administrative Services of
the Department of Criminal Justice, has determined that for each
year of the first five year period the amendment will be in effect
there will be no fiscal implications for state or local government
as a result of enforcing or administering the amendment as pro-
posed.

Mr. McNutt also has determined that for each year of the first five
year period the amendment is in effect, the public benefit antic-
ipated as a result of enforcing the amendment will be clear and
complete guidelines for TDCJ employees in the application and
administration of multiple employment with the State of Texas.
There will be no effect on small businesses or micro-businesses.
There is no anticipated economic cost to persons required to
comply with the amendment as proposed.
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Comments should be directed to Carl Reynolds, General Coun-
sel, Texas Department of Criminal Justice, P.O. Box 13084,
Austin, Texas 78711, carl.reynolds@tdcj.state.tx.us. Written
comments from the general public should be received within 30
days of the publication of this proposal.

The amendment is proposed under Texas Government Code,
§492.013, which grants general rulemaking authority to the
Board; the Texas Constitution, Article XVI, Section 40; and
Texas Government Code, Chapter 574, which specifically
authorizes this section.

Cross Reference to Statute: Texas Constitution, Article XVI, Sec-
tion 40, and Texas Government Code, Chapter 574.

§151.53. Multiple Employment with the State.

(a)-(b) (No change.)

(c) Procedures.

(1) Qualifications. In order for multiple employment with
the State to be approved, a conflict of interest must not exist between
the office of or position with the primary employer and the secondary
employer. The proposed multiple employment must be of benefit to
the TDCJ and to the State of Texas. Multiple employment must not
interfere with the performance of duties with the TDCJ. An employee
may not work part-time for the TDCJ and full-time with another state
agency. An employee’s work hours or cycle shall not be changed to
accommodate additional employment unless there is a clear benefit to
the TDCJ.

(2)-(3) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 12, 2001.

TRD-200101448
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 463-9693

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 1. TEXAS DEPARTMENT OF
HUMAN SERVICES

CHAPTER 7. REFUGEE CASH ASSISTANCE
PROGRAM
The Texas Department of Human Services (DHS) proposes
amendments to §§7.201, 7.204, 7.211, 7.212, 7.301, 7.305,
7.306, 7.307, 7.401, 7.403, 7.405, 7.502, 7.601, 7.602, and
7.603 concerning AFDC ineligibility, social security numbers,
marriage to a U.S. citizen, employment services, application and
interview, income and resources, grant amounts and budgeting,
financial management, food stamps, refugee medically needy
program, family self-support services, reporting changes,
sanctions for noncompliance with employment services re-
quirements, fraud, recoupment, and appeal, and good cause;

repeal of §7.304, §7.402, and §7.501 concerning income from
voluntary resettlement agencies, sponsors and Medicaid/Early
and Periodic Screening, Diagnosis and Treatment (EPSDT),
and monthly reporting; and new sections §7.304, §7.402, and
§7.404, concerning income from voluntary resettlement agen-
cies, Medicaid/Texas Health Steps (THSteps), and sponsors
and refugee medical assistance (RMA) program, in its Cash
Assistance Program chapter. The purpose of the amendments,
repeals, and new sections is to update obsolete language and
adhere to federal regulations that were effective in April and
June 2000. The updates allow easier access to basic services
for the refugee population.

Eric M. Bost, commissioner, has determined that for the first five-
year period the proposed sections will be in effect there will be
no fiscal implications for state or local governments as a result
of enforcing or administering the sections.

Mr. Bost also has determined that for each year of the first five
years the sections are in effect the public benefit anticipated as
a result of adoption of the proposed rules will be that households
eligible for benefits from the Refugee Resettlement Programs of
Refugee Cash Assistance (RCA) and Refugee Medical Assis-
tance (RMA) are more likely to be eligible for assistance as a
result of more flexible rules; the rules concern counting income,
deductions, resources, and referrals for refugee children who are
ineligible for Medicaid to Children’s Health Insurance Program
(CHIP). There will be no effect on small or micro businesses as a
result of enforcing or administering the sections, because these
sections do not apply to businesses but to refugees who are set-
tling in a new country. There is no anticipated economic cost to
persons who are required to comply with the proposed sections.

Questions about the content of this proposal may be directed to
Melissa Saenz at (512) 438-4930 in DHS’s Programs and Policy
section. Written comments on the proposal may be submitted to
Supervisor, Rules and Handbooks Unit-90, Texas Department of
Human Services E-205, P.O. Box 149030, Austin, Texas 78714-
9030, within 30 days of publication in the Texas Register.

Under §2007.003(b) of the Texas Government Code, the de-
partment has determined that Chapter 2007 of the Government
Code does not apply to these rules. Accordingly, the department
is not required to complete a takings impact assessment regard-
ing these rules.

SUBCHAPTER B. ELIGIBILITY CRITERIA
40 TAC §§7.201, 7.204, 7.211, 7.212

The amendments are proposed under the Human Resources
Code, Title 2, Chapter 31, which authorizes the department to
administer financial assistance programs.

The amendments implement the Human Resources Code,
§§31.001- 31.0325.

§7.201. TANF [AFDC] Ineligibility.
A refugee must be ineligible for the Temporary Assistance for Needy
Families Program (TANF) [aid to families with dependent children
(AFDC)] before being tested for eligibility under RCA.

§7.204. Social Security Numbers.
Requirements for Social Security Numbers are the same as outlined in
the TANF [AFDC] rules.

§7.211. Marriage to a United States Citizen.
If a refugee marries a U.S. citizen, only the refugee can be eligible
for RCA. Children resulting from the marriage are citizens and are not

26 TexReg 2326 March 23, 2001 Texas Register



eligible for RCA. DHS considers income of the refugee’s spouse to-
ward eligibility using stepparent policies and procedures outlined in
the TANF [AFDC] rules.

§7.212. Employment Services.
All nonexempt refugees who are at least 16 years old and not older than
64 years must register for employment. DHS uses the same exemptions
that it uses in the TANF [AFDC] program.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 9, 2001.

TRD-200101435
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 438-3108

♦ ♦ ♦
SUBCHAPTER C. ELIGIBILITY
DETERMINATION
40 TAC §§7.301, 7.304 - 7.307

The new section and amendments are proposed under the Hu-
man Resources Code, Title 2, Chapter 31, which authorizes the
department to administer financial assistance programs.

The new section and amendments implement the Human Re-
sources Code, §§31.001-31.0325.

§7.301. Application and Interview.
An applicant must complete and sign an application form to apply
for refugee cash assistance. The applicant must also have a face-to-
face [personal] interview with a TexasDepartment of Human Services
(DHS) advisor [caseworker].

§7.304. IncomefromVoluntary Resettlement Agenciesand Sponsors.
Texas Department of Human Services (DHS) exempts the income and
resourcesof thesponsor or Voluntary Resettlement Agency (VOLAG).
DHS exempts VOLAG grants from income. Refugee Cash Assistance
(RCA) applicantsare not eligible if they are recipients in amatch grant
program.

§7.305. Income and Resources.
(a) The TANF [AFDC] rules apply to RCA [except:] including

an earned income disregard.

[(1) VOLAG grants are counted as unearned income to-
ward eligibility.]

[(2) The $30 and 1/3 earned income disregard is not al-
lowed.]

(b) SSI payments, and overpayments caused by SSI payments,
are treated in the same manner as outlined in the TANF [AFDC] rules.

§7.306. Grant Amounts and Budgeting.
The same grant amounts and budgeting procedures in TANF [AFDC]
rules are used for RCA.

§7.307. [Financial] Management.
DHS determines whether household expenses can be met by income
according to the same requirements as outlined in the TANF [AFDC]
rules.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 9, 2001.

TRD-200101436
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 438-3108

♦ ♦ ♦
40 TAC §7.304

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the Human Resources Code, Title
2, Chapter 31, which authorizes the department to administer
financial assistance programs.

The repeal implements the Human Resources Code, §§31.001-
31.0325.

§7.304. Income from Voluntary Resettlement Agencies and Sponsors
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 9, 2001.

TRD-200101437
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 438-3108

♦ ♦ ♦
SUBCHAPTER D. ELIGIBILITY FOR OTHER
PROGRAMS
40 TAC §§7.401 - 7.405

The new sections and amendments are proposed under the Hu-
man Resources Code, Title 2, Chapter 31, which authorizes the
department to administer financial assistance programs.

The new sections and amendments implement the Human Re-
sources Code, §§31.001-31.0325.

§7.401. Food Stamps.
Refugees are eligible for food stamps the same as any other lawfully
admitted alien. If all members of the household residing as a family
unit receive either TANF [AFDC] or RCA, DHS considers the house-
hold a public assistance case. If the refugee group is residing with other
persons who are not recipients of RCA or TANF [AFDC], DHS con-
siders the household a non-public assistance case.

§7.402. Medicaid/Texas Health Steps (THSteps).
TANF, Medicaid, and THSteps rules apply to RCA, except that transi-
tional Medicaid is denied if the eight-month limit is reached and eligi-
bility for transitional coverage is not dependent on the receipt of RCA
for a specific number of months out of the last six months.
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§7.403. Refugee Medically Needy Program.

The Refugee Medically Needy Program is the same as outlined in the
TANF [AFDC] Medically Needy Program rules except:

(1) the refugee must be ineligible for TANF [AFDC] med-
ical programs.

(2) after being certified for the Refugee Medically Needy
Program, the refugee continues to be eligible for Medical Programs
(MP) without spend down regardlessof new or increased earnings.[the
refugee must meet all RCA eligibility requirementsexcept work regis-
tration.]

§7.404. Refugee Medical Assistance (RMA) Program.

RMA isavailable to refugeeswho are ineligible for Medicaid, Medical
Programs, or to refugees who choose to only apply for RMA.

(1) RMA eligibility isbased on incomeand resourcesasof
the date of application.

(2) RMA applicants whose income exceeds the Medically
Needy Income Limit (MNIL) on the date of application are eligible if
deducting incurred medical expenses puts the income under MNIL.

(3) Incomefrom amatch grant program isexempt in deter-
mining RMA eligibility.

§7.405. [Family] Self-support Services.

Refugees are eligible for all [family] self-support services if they meet
eligibility requirements.[outlined in family self-support rules.] Ser-
vices, such as English as a Second Language or job placements, are
offered by local Voluntary Resettlement Agencies (VOLAGs).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 9, 2001.

TRD-200101438
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 438-3108

♦ ♦ ♦
40 TAC §7.402

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the Human Resources Code, Title
2, Chapter 31, which authorizes the department to administer
financial assistance programs.

The repeal implements the Human Resources Code, §§31.001-
31.0325.

§7.402. Medicaid/Early and Periodic Screening, Diagnosis, and
Treatment (EPSDT).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 9, 2001.

TRD-200101439

Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 438-3108

♦ ♦ ♦
SUBCHAPTER E. CLIENT REPORTING
REQUIREMENTS
40 TAC §7.501

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the Human Resources Code, Title
2, Chapter 31, which authorizes the department to administer
financial assistance programs.

The repeal implements the Human Resources Code, §§31.001-
31.0325.

§7.501. Monthly Reporting.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 9, 2001.

TRD-200101440
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 438-3108

♦ ♦ ♦
40 TAC §7.502

The amendment is proposed under the Human Resources Code,
Title 2, Chapter 31, which authorizes the department to admin-
ister financial assistance programs.

The amendment implements the Human Resources Code,
§§31.001- 31.0325.

§7.502. Reporting Changes.
RCA clients must report changes according to the same requirements
as outlined in TANF [AFDC] rules.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 9, 2001.

TRD-200101441
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 438-3108

♦ ♦ ♦
SUBCHAPTER F. PENALTY PROVISIONS
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40 TAC §§7.601 - 7.603

The amendments are proposed under the Human Resources
Code, Title 2, Chapter 31, which authorizes the department to
administer financial assistance programs.

The amendments implement the Human Resources Code,
§§31.001- 31.0325.

§7.601. Sanctions for Noncompliance with Employment Services Re-
quirements.

The same sanctions in TANF [AFDC] rules are used for RCA for re-
fusal to comply with employment services requirements, including fail-
ure to appear for an interview, failure to apply for or accept employ-
ment, or failure to participate in training.

§7.602. Fraud, Recoupment, and Appeal.

TANF [AFDC] rules regarding fraud, referral, recoupment of overpay-
ments, and the right to appeal apply to RCA.

§7.603. Good Cause.

If a refugee refuses to register for employment, participate in employ-
ment services, or voluntarily quits a job, he may remain eligible only
if the good cause requirements in the TANF [AFDC] rules are met.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 9, 2001.

TRD-200101442
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 438-3108

♦ ♦ ♦
CHAPTER 19. NURSING FACILITY
REQUIREMENTS FOR LICENSURE AND
MEDICAID CERTIFICATION
The Texas Department of Human Services (DHS) proposes an
amendment to §19.101, concerning definitions, and §19.802,
concerning comprehensive care plans, in its Nursing Facility
Requirements for Licensure and Medicaid Certification chapter.
The purpose of the amendments is to allow providers the option
of including a palliative plan of care in the comprehensive care
plan at the request of residents of nursing facilities with terminal
conditions or end stage diseases or other conditions. This part
of the plan of care may be developed when curative care is no
longer warranted.

Eric M. Bost, commissioner, has determined that for the first five-
year period the sections are in effect there will be no fiscal impli-
cations for state or local government as a result of enforcing or
administering the sections.

Mr. Bost also has determined that for each year of the first five
years the sections are in effect the public benefit anticipated as a
result of adoption of the proposed rule will emphasize that all fa-
cilities must meet end-of-life issues. The use of a palliative plan
of care in the comprehensive care plan may be an option when
curative care is no longer warranted or desired by the nursing
facility resident, surrogate decision maker or the legal represen-
tative. There will be no adverse economic effect on large, small

or micro businesses, because the amendment does not require
additional staff or material goods to enforce. Providers currently
complete plans of care. There is no anticipated economic cost to
persons who are required to comply with the proposed sections.

Questions about the content of this proposal may be directed
to Maxcine Tomlinson at (512) 438-3169 in DHS’s Long Term
Care Policy Division. Written comments on the proposal may be
submitted to Supervisor, Rules and Handbooks Unit-068, Texas
Department of Human Services E-205, P.O. Box 149030, Austin,
Texas 78714-9030, within 30 days of publication in the Texas
Register.

SUBCHAPTER B. DEFINITIONS
40 TAC §19.101

Under §2007.003(b) of the Texas Government Code, the de-
partment has determined that Chapter 2007 of the Government
Code does not apply to these rules. Accordingly, the department
is not required to complete a takings impact assessment regard-
ing these rules.

The amendment is proposed under the Health and Safety Code,
Chapter 242, which authorizes the department to license and
regulate nursing facilities.

The amendment implements the Health and Safety Code,
242.001- 242.268.

§19.101. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1)-(93) (No change.)

(94) PalliativePlan of Care- appropriatemedical and nurs-
ing carefor residentswith advanced and progressivediseasesfor whom
the focus of care is controlling pain and symptoms while maintaining
optimum quality of life.

(95) [(94)] Patient care-related electrical appliance - An
electrical appliance that is intended to be used for diagnostic, therapeu-
tic, or monitoring purposes in a patient care area, as defined in Standard
99 of the National Fire Protection Association.

(96) [(95)] Person - An individual, firm, partnership, cor-
poration, association, joint stock company, limited partnership, limited
liability company, or any other legal entity, including a legal successor
of those entities.

(97) [(96)] Person with a disclosable interest - A person
with a disclosable interest is any person who owns at least a 5.0% in-
terest in any corporation, partnership, or other business entity that is
required to be licensed under Health and Safety Code, Chapter 242. A
person with a disclosable interest does not include a bank, savings and
loan, savings bank, trust company, building and loan association, credit
union, individual loan and thrift company, investment banking firm, or
insurance company, unless these entities participate in the management
of the facility.

(98) [(97)] Pharmacist - An individual, licensed by the
Texas State Board of Pharmacy to practice pharmacy, who prepares
and dispenses medications prescribed by a physician, dentist, or podi-
atrist.

(99) [(98)] Physical restraint - See Restraints (physical).

(100) [(99)] Physician - A doctor of medicine or osteopa-
thy currently licensed by the Texas State Board of Medical Examiners.

(101) [(100)] Physician assistant (PA) -
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(A) A graduate of a physician assistant training pro-
gram that is accredited by the Committee on Allied Health Education
and Accreditation of the Council on Medical Education of the Ameri-
can Medical Association, or

(B) A person who has passed the examination given by
the National Commission on Certification of Physician Assistants. Ac-
cording to federal requirements (42 CFR §491.2) a physician assistant
is a person who meets the applicable state requirements governing the
qualifications for assistant to primary care physicians, and who meets
at least one of the following conditions:

(i) is currently certified by the National Commission
on Certification of Physician Assistants to assist primary care physi-
cians; or

(ii) has satisfactorily completed a program for
preparing physician’s assistants that:

(I) was at least one academic year in length;

(II) consisted of supervised clinical practice and
at least four months (in the aggregate) of classroom instruction directed
toward preparing students to deliver health care; and

(III) was accredited by the American Medical
Association’s Committee on Allied Health Education and Accredita-
tion; or

(C) A person who has satisfactorily completed a formal
educational program for preparing physician assistants who does not
meet the requirements of paragraph (d)(2), 42 CFR §491.2, and has
been assisting primary care physicians for a total of 12 months during
the 18-month period immediately preceding July 14, 1978.

(102) [(101)] Podiatrist - A practitioner whose profession
encompasses the care and treatment of feet who is licensed by the Texas
State Board of Podiatry Examiners.

(103) [(102)] Poison - Any substance that federal or state
regulations require the manufacturer to label as a poison and is to be
used externally by the consumer from the original manufacturer’s con-
tainer. Drugs to be taken internally which contain the manufacturer’s
poison label, but are dispensed by a pharmacist only by or on the pre-
scription order of a physician, are not considered a poison, unless reg-
ulations specifically require poison labeling by the pharmacist.

(104) [(103)] Practitioner - A physician, podiatrist, or den-
tist, when relating to Pharmacy Services.

(105) [(104)] Preadmission medical necessity determina-
tion - The determination of need for nursing facility care before the
individual’s admission into the nursing facility. This determination is
valid until admission into a nursing facility or up to 30 days from the
effective date.

(106) [(105)] PRN (pro re nata) - As needed.

(107) [(106)] Provider - The individual or legal business
entity that is contractually responsible for providing Medicaid services
under an agreement with DHS.

(108) [(107)] Psychoactive drugs - Drugs prescribed to
control mood, mental status, or behavior.

(109) [(108)] Qualified surveyor - An employee of DHS
who has completed state and federal training on the survey process and
passed a federal standardized exam.

(110) [(109)] Quality assessment and assurance committee
- A group of health care professionals in a facility who develop and

implement appropriate action to identify and rectify substandard care
and deficient facility practice.

(111) [(110)] Recipient - Any individual residing in a Med-
icaid certified facility or a Medicaid certified distinct part of a facility
whose daily vendor rate is paid by Medicaid.

(112) [(111)] Registered nurse (RN) - An individual cur-
rently licensed by the Board of Nurse Examiners for the State of Texas
as a Registered Nurse in the State of Texas.

(113) [(112)] Reimbursement methodology - The method
by which DHS determines nursing facility per diem rates.

(114) [(113)] Remodeling - The construction, removal,
or relocation of walls and partitions, the construction of foundations,
floors, or ceiling-roof assemblies, the expanding or altering of safety
systems (including, but not limited to, sprinkler, fire alarm, and
emergency systems) or the conversion of space in a facility to a
different use.

(115) [(114)] Renovation - The restoration to a former bet-
ter state by cleaning, repairing, or rebuilding, including, but not limited
to, routine maintenance, repairs, equipment replacement, painting.

(116) [(115)] Representative payee - A person designated
by the Social Security Administration to receive and disburse benefits,
act in the best interest of the beneficiary, and ensure that benefits will
be used according to the beneficiary’s needs.

(117) [(116)] Resident - Any individual residing in a nurs-
ing facility.

(118) [(117)] Resident assessment instrument (RAI) - An
assessment tool utilized to conduct comprehensive, accurate, standard-
ized, and reproducible assessments of each resident’s functional ca-
pacity as specified by the Secretary of the U.S. Department of Health
and Human Services. At a minimum, this instrument must consist
of the Minimum Data Set (MDS) core elements as specified by the
Health Care Financing Administration (HCFA); utilization guidelines;
and Resident Assessment Protocols (RAPS).

(119) [(118)] Responsible party - An individual authorized
by the resident to act for him as an official delegate or agent. Respon-
sible party is usually a family member or relative, but may be a legal
guardian or other individual. Authorization may be in writing or ver-
bal.

(120) [(119)] Restraints (chemical) - Psychoactive drugs
administered for the purposes of discipline, or convenience, and not
required to treat the resident’s medical symptoms.

(121) [(120)] Restraints (physical) - Any manual method,
or physical or mechanical device, material or equipment attached, or
adjacent to the resident’s body, that the individual cannot remove easily
which restricts freedom of movement or normal access to one’s body.

(122) [(121)] Secretary - Secretary of Health and Human
Services.

(123) [(122)] Services required on a regular basis - Ser-
vices which are provided at fixed or recurring intervals and are needed
so frequently that it would be impractical to provide the services in a
home or family setting. Services required on a regular basis include
continuous or periodic nursing observation, assessment, and interven-
tion in all areas of resident care.

(124) [(123)] SNF - A skilled nursing facility or distinct
part of a facility that participates in the Medicare program. SNF re-
quirements apply when a certified facility is billing Medicare for a res-
ident’s per diem rate.
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(125) [(124)] Social Security Administration - Federal
agency for administration of social security benefits. Local social
security administration offices take applications for Medicare, assist
beneficiaries in filing claims, and provide information about the
Medicare program.

(126) [(125)] Social Worker - A qualified social worker is
an individual who is licensed, or provisionally licensed, by the Texas
State Board of Social Work Examiners as prescribed by Chapter 50 of
the Human Resources Code and who has at least:

(A) a bachelor’s degree in social work, or

(B) similar professional qualifications which include a
minimum educational requirement of a bachelor’s degree and one year
experience met by employment providing social services in a health
care setting.

(127) [(126)] Standards - The minimum conditions, re-
quirements, and criteria established in this chapter with which an in-
stitution must comply to be licensed under this chapter.

(128) [(127)] State plan - A formal plan for the medical
assistance program, submitted to HCFA, in which the State of Texas
agrees to administer the program in accordance with the provisions
of the State Plan, the requirements of Titles XVIII and XIX, and all
applicable federal regulations and other official issuances of the United
States Department of Health and Human Services.

(129) [(128)] State survey agency - The Texas Department
of Human Services is the agency, which through contractual agreement
with the single state agency, is designated as the agency responsible for
Title XIX survey and certification of nursing facilities and utilization
review in the Title XIX nursing facilities.

(130) [(129)] Supervising physician - A physician who as-
sumes responsibility and legal liability for services rendered by a physi-
cian assistant (PA) and has been approved by the Texas State Board of
Medical Examiners to supervise services rendered by specific Pas. A
supervising physician may also be a physician who provides general
supervision of a nurse practitioner providing services in a nursing fa-
cility.

(131) [(130)] Supervision - General supervision, unless
otherwise identified.

(132) [(131)] Supervision (direct) - Authoritative proce-
dural guidance by a qualified person for the accomplishment of a func-
tion or activity within his sphere of competence. If the person be-
ing supervised does not meet assistant-level qualifications specified in
this chapter and in federal regulations, the supervisor must be on the
premises and directly supervising.

(133) [(132)] Supervision (general) - Authoritative proce-
dural guidance by a qualified person for the accomplishment of a func-
tion or activity within his sphere of competence. The person being
supervised must have access to the licensed and/or qualified person
providing the supervision.

(134) [(133)] Supervision (intermittent) - Authoritative
procedural guidance by a qualified person for the accomplishment of
a function or activity within his sphere of competence, with initial
direction and periodic inspection of the actual act of accomplishing
the function or activity. The person being supervised must have access
to the licensed and/or qualified person providing the supervision.

(135) [(134)] Texas Register- A publication of the Texas
Register Publications Section of the Office of the Secretary of State
which contains emergency, proposed, withdrawn, and adopted rules

issued by Texas state agencies. TheTexas Registerwas established by
the Administrative Procedure and Texas Register Act of 1975.

(136) [(135)] Therapeutic diet - A diet ordered by a physi-
cian as part of treatment for a disease or clinical condition, in order to
eliminate, decrease, or increase certain substances in the diet or to pro-
vide food which has been altered to make it easier for the resident to
eat.

(137) [(136)] Therapy week - A seven-day period begin-
ning the first day rehabilitation therapy or restorative nursing care is
given. All subsequent therapy weeks for a particular individual will
begin on that day of the week.

(138) [(137)] Threatened violation - A situation which, un-
less immediate steps are taken to correct, may cause injury or harm to
a resident’s health and safety.

(139) [(138)] TILE - Texas Index for Level of Effort; an
index of 11 categories plus a default that consists of relative resource
utilization groups. The index determines where a nursing facility client
fits based upon service and care requirements. It determines the daily
rate to be paid on behalf of the client.

(140) [(139)] TILE 202 restorative nursing - Nursing care
and practices, based on a plan of care developed by the restorative team,
designed to maintain or improve on goals achieved during physical or
occupational therapy. Examples of TILE 202 restorative nursing in-
clude training and skill practice in self-feeding, bed mobility, transfers,
ambulation, dressing or grooming, and active range of motion.

(141) [(140)] TILE error - Inaccuracies in a CARE form
assessment of a Medicaid recipient which result in an incorrect TILE
classification.

(142) [(141)] Title II - Retirement Survivors’ Disability
Insurance of the Social Security Act.

(143) [(142)] Title XVI - Supplemental Security Income
(SSI) of the Social Security Act.

(144) [(143)] Title XVIII - Medicare provisions of the So-
cial Security Act.

(145) [(144)] Title XIX - Medicaid provisions of the Social
Security Act.

(146) [(145)] Total health status - Includes functional sta-
tus, medical care, nursing care, nutritional status, rehabilitation and
restorative potential, activities potential, cognitive status, oral health
status, psychosocial status, and sensory and physical impairments.

(147) [(146)] TXMHMR - Texas Department of Mental
Health and Mental Retardation.

(148) [(147)] UAR - DHS’s Utilization and Assessment
Review Section.

(149) [(148)] Uniform data set - See Resident Assessment
Instrument (RAI).

(150) [(149)] Universal precautions - The use of barrier
and other precautions by long term care facility employees and/or con-
tract agents to prevent the spread of blood-borne diseases.

(151) [(150)] Utilization review committee - The group of
health care professionals contracted by DHS to make individual deter-
minations of medical necessity regarding nursing facility care. The
Utilization Review Committee consists of physicians and registered
nurses.

(152) [(151)] Vendor payment - Payment made by DHS
on a daily-rate basis for services delivered to recipients in Medicaid-
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certified nursing facilities. Vendor payment is based on the nursing
facility’s claim approval of the DHS-generated Nursing Facility Billing
Statement to DHS. The Nursing Facility Billing Statement, subject to
adjustments and corrections, is prepared from information submitted
by the nursing facility which is currently on file in the computer system
as of the billing date. Vendor payment is made at periodic intervals, but
not less than once per month for services rendered during the previous
billing cycle.

(153) [(152)] Working day - Any 24-hour period, Monday
through Friday, excluding state and federal holidays.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 6, 2001.

TRD-200101348
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 438-3108

♦ ♦ ♦
SUBCHAPTER I. RESIDENT ASSESSMENT
40 TAC §19.802

The amendment is proposed under the Health and Safety Code,
Chapter 242, which authorizes the department to license and
regulate nursing facilities.

The amendment implements the Health and Safety Code,
242.001- 242.268.

§19.802. Comprehensive Care Plans.

(a)-(b) (No change.)

(c) A comprehensive care plan may include a palliative plan
of care. Thisplan may be developed only at the request of theresident,
surrogate decision maker or legal representative for residents with ter-
minal conditions, end stage diseases or other conditions for which cu-
rative medical interventions are not appropriate. Theplan of care must
have goals that focus on maintaining a safe, comfortable and support-
ive environment in providing care to a resident at the end of life.

(d) [(c)] The services provided or arranged by the facility
must:

(1) meet professional standards of quality; and

(2) be provided by qualified persons in accordance with
each resident’s written plan of care.

(e) [(d)] The care plan must be made available to all direct
care staff.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 6, 2001.

TRD-200101350

Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 438-3108

♦ ♦ ♦
CHAPTER 68. BUSINESS SERVICES
SUBCHAPTER E. FLEET MANAGEMENT
40 TAC §68.501

The Texas Department of Human Services (DHS) proposes new
§68.501 concerning restrictions on assignment of agency vehi-
cles in new Chapter 68, Business Services. The purpose of the
section is to comply with Government Code §2171.1045, which
requires that agencies adopt rules relating to the assignment and
use of agency vehicles.

Eric M. Bost, commissioner, has determined that for the first five-
year period the section is in effect there will be no fiscal impli-
cations for state or local government as a result of enforcing or
administering the section.

Mr. Bost also has determined that for each year of the first five
years the section is in effect the public benefit anticipated as a
result of adoption of the proposed rule will be the establishment
of an agency motor pool that will increase vehicle use and im-
prove the efficiency of vehicle fleet operations. There will be no
adverse economic effect on small or micro businesses, because
the rules only affect internal policies and procedures that are de-
signed to increase vehicle use. There is no anticipated economic
cost to persons who are required to comply with the proposed
section.

Questions about the content of this proposal may be directed
to Keith Romel at (512) 438-5140 in DHS’s Business Services
division. Written comments on the proposal may be submitted to
Supervisor, Rules and Handbooks Unit-66, Texas Department of
Human Services E-205, P.O. Box 149030, Austin, Texas 78714-
9030, within 30 days of publication in the Texas Register.

Under §2007.003(b) of the Texas Government Code, the de-
partment has determined that Chapter 2007 of the Government
Code does not apply to these rules. Accordingly, the department
is not required to complete a takings impact assessment regard-
ing these rules.

The new section is proposed under the Human Resources Code,
Title 2, Chapter 22, which authorizes the department to admin-
ister public assistance programs; and Texas Government Code
§2171.1045, which directs state agencies to adopt rules consis-
tent with the management plan adopted under §2171.104, relat-
ing to the assignment and use of the agency’s vehicles.

The new section implements the Human Resources Code,
§§22.001- 22.030 and the Government Code, §2171.1045.

§68.501. Restrictions on Assignment of Vehicles.

(a) the agency motor pool may consist of agency vehiclesper-
manently assigned to state office or each regional field office.

(b) DHSstateofficemonitorsvehicleusageand makesrecom-
mendations on the consolidation of the agency’s fleet as follows:

(1) each agency vehiclemust beassigned totheagency mo-
tor pool and be available for checkout, and
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(2) avehiclemay beassigned to an individual employeeon
a regular or everyday basis only if the agency makes a written finding
that the assignment is critical to the needs and mission of the agency.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 7, 2001.

TRD-200101385
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 438-3108

♦ ♦ ♦
PART 4. TEXAS COMMISSION FOR
THE BLIND

CHAPTER 167. BUSINESS ENTERPRISES
PROGRAM
The Texas Commission for the Blind proposes the repeal of
§§167.1-167.3 pertaining to the Business Enterprises Program
and simultaneously proposes new §§167.1-167.16 pertaining
to the operation of Business Enterprises of Texas. The repeal
is necessary to allow the agency to adopt revised rules for
the administration of the program. The new rules are the
result of the agency’s review of TAC, Chapter 167, under the
requirements of Texas Government Code, §2001.039; and
the General Appropriations Act, Article IX, §9-10.13, 76th
Legislature, 1999, and the culmination of a two-year study of
the program. The recent change in the program’s name from
Business Enterprises Program to Business Enterprises of Texas
is reflected in the new chapter title.

The proposed new rules implement Texas Human Resources
Code, Chapter 94, pertaining to vending facilities operated by
blind persons, and United States Code, Title 20, Chapter 6A,
pertaining to vending facilities for blind in federal buildings. Sec-
tion 167.2 defines terms used in these rules. Section 167.3 con-
tains several general program policies, including the relationship
of Business Enterprises of Texas (BET) to the agency’s Voca-
tional Rehabilitation Program and the fact that managing a BET
facility constitutes full-time employment under the Rehabilitation
Act of 1973, as amended. The section also contains rules on
management subcontracting and the effect of a manager’s out-
side employment on eligibility to manage a BET facility. Sec-
tion 167.4 contains rules on BET administration, including the
roles of the executive director and BET director. The section
contains the conditions under which consultants may be used in
facilities. Section 167.5 contains the agency’s rules for entering
the program for training. Section 167.6 sets forth the conditions
for licensing and the nature of the license itself. Section 167.7
contains the agency’s procedures for making initial assignment
and requirements for applying for career advancement assign-
ments. This section also contains rules for interviewing and se-
lecting from the managers applying for a career advancement
assignment and the process for investigating reports of improper
contact during the selection process. Section 167.8 contains
the agency’s rules for providing facilities with fixtures, furnish-
ings, and equipment and rules governing maintenance, repairs,

and replacement. The section also contains the requirements
for obtaining advances for stocks and supplies when a manager
chooses to apply for another facility after the manager’s initial
assignment. Section 167.9 contains the set-aside fee schedule
a manager is required to pay based on the manager’s net pro-
ceeds. The section also sets forth allowable adjustments to the
monthly set-aside fee. Section 167.10 contains the basic duties
and responsibilities of managers. Section 167.11 contains the
basic responsibilities of the Commission. Section 167.12 cre-
ates and sets forth rules related to the BET Elected Committee
of Managers. Section 167.13 contains the conditions for nondis-
ciplinary termination of a BET license. Section 167.14 sets forth
rules for disciplinary actions, including types of disciplinary ac-
tions and notices of disciplinary procedures. Section 167.15
contains the procedures whereby managers who are dissatis-
fied with a Commission action arising from the operation of BET
may appeal the action. Included are any timeframes in which
the manager and commission must take action. Section 167.16
contains the agency’s policies on establishing and closing facili-
ties.

Alvin Miller, Chief Financial Officer, has determined that for the
first five years the rules are in effect there will be no fiscal impli-
cations for state or local government as a result of the repeal or
enforcing or administering the new rules. There will be no eco-
nomic cost to small or micro-businesses as a result of enforcing
these sections. The cost effect on individuals who are required to
comply with the new rules will depend on a licensed manager’s
monthly facility net proceeds. Set-aside fees have been revised
in these new rules. Based on the income of all managers last
year, 83% of the affected licensed managers will pay less per
month, 17% will pay more. There may be some additional cost
to some managers in the form of interest payments if the man-
ager finances the facility’s initial inventory on a career advance-
ment assignment with a bank loan. Because business plans are
required when a manager applies for a career advancement fa-
cility, managers may incur an expense if the manager chooses to
have someone who charges for the service assist with the plan.

Michael Hooks, BET Director, has determined that the public
benefit anticipated as a result of the repeal and new rules as
proposed will be the adoption of clearer rules for operating BET
facilities in Texas pursuant to the Randolph-Sheppard Act.

Comments on the proposal may be submitted to Jean Crecelius,
Policy and Rules Coordinator, Texas Commission for the Blind,
4800 North Lamar, Austin, Texas 78756, or by e-mail to jean.cre-
celius@tcb.state.tx.us, or by fax (512) 377-2682. Comments
must be received by the Commission no later than 30 days from
the date this proposal is published in the Texas Register.

40 TAC §§167.1-167.3

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Commission for the Blind or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under Human Resources Code
§94.012, which authorizes the Commission to promulgate rules
for the administration of the program and §94.016, which autho-
rizes the commission to administer the program in accordance
with the provisions of the Randolph-Sheppard Act (20 U.S.C.
Section 107 et seq.).

The proposal also affects Human Resources Code §91.052, Vo-
cational Rehabilitation Program for the Blind.
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§167.1. Conformity to Federal Guidelines.
§167.2. Public Access to Internal Procedural Documents.
§167.3. Business Enterprises Manual.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101415
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 377-0611

♦ ♦ ♦
CHAPTER 167. BUSINESS ENTERPRISES OF
TEXAS
40 TAC §§167.1 - 167.16

The new rules are proposed under Human Resources Code
§94.012, which authorizes the Commission to promulgate rules
for the administration of the program and §94.016, which autho-
rizes the commission to administer the program in accordance
with the provisions of the Randolph-Sheppard Act (20 U.S.C.
Section 107 et seq.).

The proposal also affects Human Resources Code §91.052, Vo-
cational Rehabilitation Program for the Blind.

§167.1. Legal Authority.
(a) Program name. The Commission shall carry out its re-

sponsibilities for licensing blind persons to operate vending facilities
on state, federal, and other property through its state program entitled
BusinessEnterprisesof Texas, formerly known asBusinessEnterprises
Program. Any referencesstill in existenceto BusinessEnterprisesPro-
gram shall mean Business Enterprises of Texas.

(b) Federal authority. The Commission operatesBusiness En-
terprises of Texas under the authority of the Randolph-Sheppard Act
(20 USC. §107 et seq.) and implementing regulations(34 CFR §395.1
et seq.).

(c) State authority. TheCommission operates BusinessEnter-
prises of Texas under the authority of Texas Human Resources Code,
Title 5, Chapter 94, and is authorized in §94.016 to administer BET in
accordance with the provisions of the Randolph-Sheppard Act.

(d) Statutory References. Unless expressly provided other-
wise, a reference to any portion of a statute, rule, or regulation applies
to all reenactments, revisions, or amendments of the statute, rule, or
regulation.

§167.2. Definitions.
The following words and terms, when used in these rules, shall have
the following meanings, unless the context clearly indicates otherwise.
Unlessexpressly provided otherwise, words in thepresent or past tense
includethefuturetense, andthesingular includestheplural and theplu-
ral includes the singular. The masculine gender includes the feminine
and neuter genders.

(1) Act--Randolph-Sheppard Act (20 USC, Ch. 6A, §107
et seq.).

(2) Application--The "BET Facility Assignment Applica-
tion" form used by managers to apply for a facility.

(3) BET--Business Enterprises of Texas.

(4) BET Assignment--The document that sets forth the
terms and conditions for management of a BET facility by the
individual named as manager.

(5) BET director--The administrator of Business Enter-
prises of Texas; or, if there be no person in that capacity, the person
designated by the executive director to perform that function; or if
there be none, the executive director.

(6) BET facility--Automatic vending machines, cafeterias,
snack bars, cart service, shelters, counters and such other appropri-
ate auxiliary equipment which may beoperated by BET managersand
which isnecessary for thesaleof newspapers, periodicals, confections,
tobacco products, foods, beverages and other articles or services dis-
pensed automatically or manually and prepared on or off the premises
in accordance with all applicable health laws, and including the vend-
ing or exchange of tickets for any lottery authorized by state law.

(7) BET manual--"Business Enterprises of Texas Manual
of Operations," which contains these rules adopted by the Commis-
sion’s board and accordant instructions and procedures by which BET
facilities are to be managed.

(8) Blind (person who is)--A person whose central visual
acuity does not exceed 20/200 in the better eye with correcting lenses
or whose visual acuity, if better than 20/200, is accompanied by alimit
to the field of vision in the better eye to such a degree that its widest
diameter subtends an angle of no greater than 20 degrees.

(9) Board--The Commission’s governing body appointed
pursuant to state law.

(10) Business day--A day on which state agenciesare offi-
cially required to be open during their normal business hours.

(11) Commission--Texas Commission for the Blind.

(12) Commission staff - Employees of the Commission
who have been delegated the authority by the executive director or his
designee to take an action contained in these policies.

(13) ECM--Elected Committee of Managers.

(14) Executive Director--The Commission’s chief execu-
tive officer.

(15) Expendables--Items that require a low capital outlay
and have ashort life expectancy, such as, by way of illustration and not
limitation, smallwares, thermometers, china, glass, silverware, sugar
and napkin dispensers, salt and pepper shakers, serving trays, mops,
brooms, knives, spreaders, serving spoons, and ladles.

(16) Individual with a significant disability--An individual
who has a severe physical or mental impairment that seriously limits
oneor morefunctional capacities(such asmobility or communication).

(17) Initial assignment--The first BET facility to which a
manager is assigned after being licensed.

(18) Level 1 facility--A BET facility which in theprior year
generatedanet incomeafter set-asidefeesequal toor lessthan 170%of
the median net income after set-asidefeesof all BET managers for the
prior year or, in the case of a new BET facility, is reasonably expected
to generate said income.

(19) Level 2 facility--A BET facility which in theprior year
generated a net income after set-aside fees greater than 170% of the
median net income after set-aside fees of all BET managers for the
prior year or, in the case of a new BET facility, is reasonably expected
to generate said income.
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(20) Manager--A person licensed by the Commission to
manage a BET facility in Texas.

(21) Net sales--All sales, excluding sales tax.

(22) Other income--Money received by a manager from
sources other than direct sales, such as vending commissions or subsi-
dies.

(23) Stateproperty--Landsand buildingsowned, leased, or
otherwisecontrolled by theStateof Texas; and equipment and facilities
purchased and/or owned by the State of Texas.

(24) Vending machine--For the purpose of assigning
vending machine income, a coin or currency operated machine that
dispenses articles or services, except those machines operated by
the United States Postal Service for the sale of postage stamps or
other postal products and services. Machines providing services of
a recreational nature and telephones shall not be considered to be
vending machines.

§167.3. General Policies.
(a) Objectives. The objectives of Business Enterprises of

Texas shall be:

(1) to provide employment opportunities for qualified in-
dividuals; and

(2) to administer a continuing process of career develop-
ment for managers which encourages them to move into the private
sector of business.

(b) Relationshipof BET to Vocational Rehabilitation Program.
The intent of Business Enterprises of Texas, as authorized in the Ran-
dolph-Sheppard Act and the Texas Human Resources Code, is to stim-
ulate and enlarge the economic opportunities for the citizens of Texas
who are blind or visually impaired by establishing a vending facility
program in which such persons who are in need of employment are
given preference in the operation of vending facilities selected and in-
stalled by the Commission. The Commission is required to admin-
ister BET in accordance with the Commission’s vocational rehabili-
tation objectives. Therefore, a consumer receiving services from the
Vocational Rehabilitation Program whose employment goal is to be a
licensed manager shall have reached an employment outcome as that
term is used in the Rehabilitation Act of 1973 when the consumer is
licensed by the Commission and is managing a BET facility. The li-
censed manager shall not be considered an employee of the Commis-
sion, state, or federal government.

(c) Full-timeemployment. Managing aBET facility shall con-
stitute full-time employment. Full-time shall mean being actively en-
gaged in the management of a BET facility at least 40 hours a week
unless a different period of time is approved subsequent to the effec-
tive dateof this section or adifferent period of time hasbeen approved
by the Commission prior to the effective date of this subsection. Man-
agement is the personal supervision of the day-to-day operation of the
assigned BET facility by the assigned manager.

(d) Management subcontracting. The management of a BET
facility shall not besubcontracted except for temporary periodsof time
approved by the Commission or in those circumstances in which the
Commission deems that subcontracting the operation of some parts of
the facility are in the best interest of BET. In all events, subcontracting
shall require the prior written consent of the Commission. This sub-
section shall not affect subcontracts in existence on the effective date
of this subsection.

(e) Effect of outside employment. Managers earning adjusted
gross incomes(asdefined in theInternal RevenueCodeand asreported
to the IRS for the most recent year) from outside employment equal to

or greater than their enterprise income or 170% of the prior year’ sme-
dian income of all BET managers, whichever isgreater, are considered
no longer in need of employment through BET and shall not beeligible
to manage aBET facility. Personal income tax returns for thispurpose
shall be provided to the Commission upon request.

(f) Availability of funds. The administration of BET and the
implementation of thesepoliciesarecontingent upon theavailability of
funds for the purposes stated herein.

(g) BET manual. All BET policies adopted by the board shall
be included in the BET manual. The BET director shall ensure that
each manager is provided with a copy of the manual and any revisions
thereto. The manager shall be responsible for reading the manual and
acknowledging in writing that he or she has read and understands its
contents. The BET director shall insure that the BET manual contains
procedures whereby managers may obtain assistance in understanding
BET policies and procedures.

(h) Accessibility of BET materials. All information produced
by and provided to managers by the Commission shall be in an ac-
cessible format. When possible, materials will be sent in the format
requested by the manager.

(i) Nondiscrimination.

(1) VR and BET participants. The Commission shall not
discriminate against any blind person who is participating in or who
may wish to participate in Business Enterprises of Texas on the basis
of sex, age, religion, color, creed, national origin, political affil iation,
or physical or mental impairment, insofar as such impairment does not
preclude satisfactory performance.

(2) BET facilities. Managers shall operate BET facilities
without discriminating against any present or prospectivesupplier, cus-
tomer, employee, or other individual who might comeinto contact with
the facility on the basis of sex, age, religion, color, creed, national ori-
gin, political affil iation or physical or mental impairment.

(j) Emergencies. The BET director is authorized to expend
funds on an emergency basis for the purpose of protecting the state’s
investment in a BET facility not to exceed $15,000 in a fiscal year or
$2,500 per facility incident.

§167.4. BET Administration.

(a) Executive director. Theexecutive director (subject to Sub-
chapter A, Chapter 531, Government Code, pertaining to the authority
of the Commissioner of the Health and Human Services Commission
over certain agency functions) is authorized to:

(1) establish personnel policies for Commission personnel
employed in BET;

(2) establish BET plans, which at aminimum shall provide
for all services, assistance, training, supervision, and planning neces-
sary for the implementation and administration of BET; and

(3) delegate authority to implement these rules to the BET
director.

(b) BET director. In addition to the responsibilities delegated
to the BET director by the executive director, theBET director shall be
responsible for:

(1) implementing BET personnel policiesand development
plans; and

(2) disseminating the information developed by the execu-
tive director related to BET plans and policies to all managers.

(c) Consultants.
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(1) If theCommission determinesaconsultant isnecessary
to assist a manager or protect the interests of the agency, the Commis-
sion shall contract with aconsultant and may pay for theconsultant out
of the facility revenues.

(2) If theCommission determinesaconsultant isnecessary
to assist amanager who iscurrently in afacility, the BET director shall
consult with the manager prior to contracting with a consultant. The
final authority, however, for contracting with aconsultant shall rest with
the Commission.

(3) All consultant contracts entered into by the Commis-
sion for the provision of support and mentoring services to the man-
ager shall not exceed three years in duration, provided, however, that
the contract may be extended for additional periods not to exceed one
year each. No contract shall be extended until the manager has been
consulted. Thefinal discretion to extend thecontract shall rest with the
Commission.

(4) If the Commission determines it necessary to contract
with a consultant to protect the interests of the Commission, the Com-
mission shall enter into aseparateagreement for that purposewith such
terms and conditions as the Commission may deem appropriate.

§167.5. Training of Potential Managers.

(a) Prerequisites for training. To be eligible for BET training,
consumers desiring a career with BET as a vocational rehabilitation
program employment outcome must meet the following criteria:

(1) The person must be at least 18 years of age.

(2) The person must be a United States citizen residing in
Texas (a birth certificate or other applicable documentation must be
submitted with the application).

(3) The person must be blind.

(4) The person must have demonstrated proficiency in
math, writing, and reading comprehension.

(5) The person must have adequate general health and
stamina required to perform the basic functions of a manager.

(6) Theperson must haveadequatemobility skills to safely
operate a BET facility.

(7) The person must not have a history of substance abuse
for the previous 12 months.

(b) Application process. Each eligible consumer interested in
applying for BET training may submit an application and shall receive
an interview and be informed of the results of the application.

§167.6. BET Licenses.

(a) Natural persons. Licenses to manage a BET facility shall
be issued only to natural persons.

(b) Prerequisites. No person may belicenseduntil suchperson
has satisfactorily completed all required BET training and otherwise
continues to satisfy the criteria for entry into BET.

(c) Issuance. A license issued by the Commission shall bear
the name of the manager, date of issue, and contain such other infor-
mation as may be deemed to be appropriate from time to time by the
executivedirector. Thelicenseshall besigned by theexecutivedirector
on behalf of the Commission and State of Texas.

(d) Display. The license or a copy of the license shall be dis-
played prominently in theenterpriseto which the manager isassigned.

(e) Property right. A licenseshall not createany property right
in themanager to whom it isissued and shall bedeemed only to inform

thepublic and other interested partiesthat themanager hassuccessfully
completed BET training and is qualified and authorized to operate a
BET facility.

(f) Transferability. A license is not transferable.

(g) Term. A license issued by the Commission shall be valid
for an indefinite period, subject, however, to termination, revocation,
or suspension pursuant to conditions specified in these policies per-
taining to nondisciplinary termination of license and termination for
disciplinary reasons.

§167.7. Initial and Career Advancement Assignment Procedures.

(a) Purpose. This section defines the process for the initial
and career advancement assignments of managers. It is the goal of the
process to providea fair, unbiased, and impartial process for selection,
transfer, and promotion.

(b) Initial assignment. Upon successful completion of BET
training, the initial assignment for a newly-licensed manager shall be
made by the BET director. The initial assignment shall be for a mini-
mum of 12 months. TheBET director shall maketheassignment based
on the following:

(1) availability of a Level 1 facility;

(2) recommendations from the BET training specialist and
the ECM chairperson;

(3) manager’s training records;

(4) manager’s geographical concerns; and

(5) any other circumstances on a case-by-case basis.

(c) Career advancement assignments.

(1) Availability. All career advancement opportunities are
dependent upon the availability of BET facilities.

(2) Notice. AsBET facilitiesbecomeavailable, writtenno-
tice of such availability shall be given to all managers.

(3) On-site visits. An advertised facility shall be available
for onsite visits upon reasonable notice by applicants.

(4) Eligibility. To apply for an available facility, amanager
must meet the following requirements:

(A) The manager must have successfully managed a
BET facility for a minimum of one year.

(B) Themanager must havebeen current onall accounts
payable for the preceding 12 months prior to the date of the facility
announcement.

(C) The manager must not be on probation under the
section of these rules relating to disciplinary actions.

(D) The manager must meet eligibility requirements of
the facility’s host organization.

(E) The manager must not have submitted two or more
insufficient fund checksto the Commission within the 12 months prior
to the date of the facility announcement.

(F) The manager must not have submitted two or more
late reports within the 12 months prior to the date of the facility an-
nouncement.

(G) If unassigned, the manager must have fulfil led all
resignation requirements in the manager’s last facility or be displaced
and eligible to apply for a facility.
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(H) The manager must have an inventory of merchan-
dise and expendables in the manager’ s current facility as the Commis-
sion has determined sufficient for its satisfactory operation.

(I) The manager must satisfy the Commission that he
can acquirethemerchandiseand expendablesrequired for theavailable
facility.

(J) A manager who hasbeen placed on probation isnot
eligible for promotion and transfer for 30 days following release from
probation.

(K) A manager who hasbeen placed on probation twice
within a twelve-month period is not eligible for promotion or transfer
for six months following release from probation.

(L) A manager who hasbeen placed on probation three
times within a two-year period is not eligible for promotion or transfer
for one year following release from probation.

(5) BET application deadline. A manager may apply for an
available facility by submitting an application not later than the 12th
business day (exclusive of date of mailing) after the date the facility
notice was mailed. The submission date shall be:

(A) thedatetheapplication isdelivered to theCommis-
sion; or

(B) 3 daysafter deposit of the application in the United
States mail, whichever is earlier; or

(C) the date the application is delivered to an overnight
courier.

(6) BET application contents. A copy of the current form
of the application shall be included in the BET manual. The substance
of the application form shall not be modified except by action of the
Commission’s board. Modifications shall be provided to all managers
prior to their effective date.

(7) Preliminary review of applications. Commission staff
and the ECM representative in each geographic area in which the ap-
plyingmanagersarecurrently locatedshall review all applicationsfrom
their areas and shall verify the applying manager’s eligibility and the
accuracy of the application. In the event an ECM representative is an
applicant for an available BET facility, the ECM chairperson shall ap-
point another ECM member for thereview. ThereviewingCommission
staff and ECM representative shall provide assistance upon request to
enable the applicant to correctly complete the application. Completed
applicationsshall then beforwarded to theBET director who shall pro-
vide copies to the ECM and Commission staff in the area in which the
available facility is located.

(8) Level 1 assignments. Assignments to Level 1 facilities
shall bemadeby theBET director after reviewing therecommendations
and assessmentsof all applicantsconducted by theECM representative
and Commission staff for the regions in which the available facilities
are located.

(9) Level 2 assignments. For Level 2 assignments, the fol-
lowing additional procedures shall apply:

(A) Businessplan. An applicant must submit abusiness
plan to the BET director no later than the 20th business day after the
postmark date on the notice of facility availability. Upon request by an
applicant, theCommission staff in theareain which theavailable facil-
ity is located shall provide a standard packet of information to the ap-
plicant containing information necessary to prepare the business plan.
The Commission staff shall deliver the packet to the applicant no later
than the 3rd business day after receiving a request.

(B) Establishment of pool of impartial and qualified in-
dividuals. TheCommission shall establish and maintain apool of qual-
ified individuals. The pool members shall be individuals who:

(i) have no personal, professional, or financial inter-
est that would be in conflict with the objectivity of the individual;

(ii) neither have nor have had any association with
the Commission or Business Enterprises of Texas prior to being con-
sidered as a pool member; and

(iii) have at least 5 years experience in business at
a managerial or executive level, including experience in budget prepa-
ration and administration, personnel supervision or management; and
administration of businessplans or equivalents to businessplans in the
sector of business in which the person has experience.

(C) Evaluation of business plans. All business plans
shall be reviewed and evaluated by an individual chosen at random
from the pool of impartial and qualified individuals. Business plans
shall be evaluated and scored based on ascoring system of 100 points.
Theevaluationsand scores shall then beforwarded to theBET director
for consideration by the selection panel in the selection process.

(D) Selectionpanel. A selection panel consistingof one
representative from the ECM, one Commission staff member, and one
individual from the pool of impartial and qualified individualsshall be
chosen by means of a computer program that selects randomly from
a database. The selection of each panel member shall be from among
all persons within their respective categories, except that the impartial
member may not bethe individual who evaluated thebusinessplans. If
themember of acategory of panel memberswho isselected isunableor
refusesto serve, theBET director shall usethesamemethod of random
selection until three members are chosen.

(E) Presiding officer. Theimpartial panel member shall
serve as the presiding officer of the selection panel.

(F) Interview notices. Applicants shall be notified by
first class U. S. Mail of the date, place and time of the selection panel
interview no fewer than 10 business days prior to the convening of the
selection panel.

(G) Selection panel materials. Completed applications
and business plans shall be provided to the selection panel members
no fewer than 5 businessdays prior to the date the selection panel is to
convene.

(H) Duties of selection panel. The selection panel shall
review the documents provided and interview the applicants. The se-
lection panel shall then rank the top three applicants. The selections
shall be transmitted to the BET director, who shall in turn notify the
highest ranked applicant of the decision of the selection panel. The
available facility shall be offered to the applicants in order of ranking.

(I) Reports of improper contact. Members of the selec-
tion panel must report improper contacts to the BET director or the
executive director. Improper contact is defined as any communication
with a member of the selection panel for the purpose of influencing
or manipulating, directly or indirectly, the selection of an applicant for
the facility being considered for assignment. Nothing contained in this
section, however, shall be deemed to prohibit any manager from en-
dorsing or supporting any candidate for selection by furnishing a let-
ter or other document to that effect to be included with the applying
manager’s application. At the conclusion of the selection panel’s re-
sponsibilities, each panel member shall be required to sign astatement
certifying whether themember had, or had knowledge of, an improper
contact during the selection proceedings.
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(J) Process for investigating reports of improper con-
tact. When improper contact is reported, each applicant for the facility
under consideration shall be informed as to the improper contact. The
information provided to the applicants shall describe the nature of the
improper contact but shall not divulge the identities of any persons al-
legedly participating in such improper contact. Each applicant may
make objection to continuation by the existing panel and request that
a new panel be formed to select the manager for the available facility.
Theexecutivedirector, upon therequest of any applicant for thefacility
or upon therequest of theBET director, shall determine if theimproper
contact issuchastorequirethat thepanel bedisbandedandanew panel
formed. In making that decision, the executive director shall consider
all relevant factors, including the objections, if any, of the applicants,
to determine if the improper contact is likely to influence the decision
of the selection panel. If the executive director determines that the im-
proper contact is likely to influencetheselection process, theexecutive
director shall direct that thepanel bedisbanded and that anew panel be
formed to consider the selection for the facility being considered. The
executive director shall inform all applicants of his decision to con-
tinue the selection process with the existing panel or to form a new
panel and shall state the basis of the decision. The actions prescribed
as a consequence of improper contact set forth in policies pertaining
to disciplinary actionsshall apply whether or not any improper contact
results in the panel being disbanded.

(K) Exceptionsto assignment and selection procedures.
Unusual circumstances may require exceptions to assignment and se-
lection procedures. Exceptionsto these proceduresshall be made only
if the circumstance is not covered by assignment procedures and fail-
ure to react to thecircumstancewould bedetrimental to BET or aman-
ager. Notwithstanding anything in this section, no exceptional proce-
dure shall result in the removal of a manager from afacility except for
reasons contained in policies pertaining to disciplinary actions. As-
signment and selection decisions that are exceptions to these proce-
dures shall be made by the BET director after discussing relevant in-
formation with the ECM chairperson and receiving the chairperson’s
recommendation. Should adecisioncontrary to theECM chairperson’s
recommendation be made, the BET director shall provideawritten ex-
planation of the decision to the ECM chairperson.

§167.8. Fixtures, Furnishings, and Equipment; Initial Inventory and
Expendables.

(a) Survey. When aBET facility becomesavailablefor assign-
ment to a manager, Commission staff shall conduct asurvey of thesite
to determine the fixtures, furnishings, and equipment required to allow
the facility to operate in accordance with projections by Commission
staff as to the potential for the facility. When such facility is an exist-
ing one, the survey shall consider theneed for replacement or repair of
fixtures, furnishings, and equipment.

(b) Facility plan. Commission staff shall prepare a detailed
schedule of the requirements for fixtures, furnishings, and equipment
for thefacility, including specificationsfor each itemrequiredand asite
plan of thefacility depicting the placement of the fixtures, furnishings,
and equipment within the facility.

(c) Acquisition, placement, and installation. When satisfied
as to the fixtures, furnishings, and equipment required for the facility,
Commission staff shall cause the necessary fixtures, furnishings, and
equipment to be purchased or otherwise acquired and placed and/or
installed in or upon the facility in accordance with the approved plans.

(d) Ownership.

(1) All statefixtures, furnishings, and equipment within the
facility shall at all timesremain theproperty of theStateof Texas. Their
use by the facility manager shall be as a licensee only.

(2) TheCommission shall have thesole authority to direct,
control, transfer, and dispose of such fixtures, furnishings, and equip-
ment as it determines to be appropriate and necessary.

(e) Modifications. No modifications or alterations shall be
made to state-owned fixtures, furnishings, and equipment by any per-
son, firm, or entity without the express prior written approval of the
Commission, which shall be granted or not granted solely at the dis-
cretion of the Commission.

(f) Upkeep and maintenance.

(1) The manager assigned to a facility shall be provided
with manuals, instructions, and guides in an accessible format to state-
owned fixtures, furnishings, and equipment within the facility.

(2) It shall be the responsibility of the manager to keep
Commission fixtures, furnishings, and equipment in a clean and san-
itary condition and to perform maintenance required or recommended
by themanufacturersor vendorsof thefixtures, furnishings, and equip-
ment.

(3) The manager shall keep and maintain accurate records
of all maintenanceperformed on Commission fixtures, furnishings, and
equipment. Any failure or refusal of the manager to perform themain-
tenance referred to herein shall result in the manager being required to
reimburse the Commission for any cost or expense resulting from such
failure or refusal.

(g) Repairs and replacements.

(1) The Commission shall be responsible for all necessary
repairs of any of the state-owned fixtures, furnishings, and equipment
located within the facility except for repairs necessitated by the negli-
gence, abuse, or misuse of the fixtures, furnishings, or equipment by
the manager or the manager’ s employees. The cost of repairs necessi-
tated by negligence, abuse, or misuse by the manager or the manager’s
employees shall be the sole responsibility of the manager. Failure to
make such repairs shall result in disciplinary action pursuant to these
rules.

(2) TheBET director shall establish and implement proce-
dures for effecting the timely necessary repairs and for the payment
for such services. There shall be included in these procedures specific
procedures for initiating repairs by the manager and a list of approved
vendors for repairs, which shall be provided to each manager as pub-
lished and as revised from time to time.

(3) Under no circumstances is a manager authorized to
have the cost of repairs charged to the Commission or have repairs
made by anyone other than approved vendorsunless specific authority
to do so has been given to the manager in writing by Commission
staff. Each vendor included in the approved list of vendors for repairs
shall be informed by Commission staff of this prohibition and of the
procedures for authorized repairs and for payment for services.

(4) Commission staff on their own initiative or upon re-
quest by a manager shall determine the need for replacement of any
fixtures, furnishings, or equipment. If such need is determined, Com-
mission staff shall report theneed to the BET director. If authorized by
the BET director, replacement fixtures, furnishings, or equipment shall
be acquired from available BET funds.

(5) Fixtures, furnishings, and equipment shall not include
expendables. Each manager of a facility shall be responsible for re-
placing all such items with items of comparable quality as those being
replaced and originally furnished by the Commission.

(h) Initial inventory of merchandise and expendables for
newly-licensed managers. The Commission shall furnish without
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charge the initial inventory of merchandise and expendables for
the first facility of a newly-licensed manager. The initial inventory
of merchandise and expendables shall be sufficient, as projected
by the Commission, to provide the manager with merchandise and
expendables for 30 days.

(i) Subsequent inventory of merchandise and expendables.

(1) The manager shall maintain an inventory of merchan-
dise and expendables in the same quantity as the initial merchandise
and expendables transferred to the manager upon assignment to thefa-
cility. If the Commission determines that changed circumstances re-
quire a different amount of merchandise and expendables, the Com-
mission shall communicate in writing to the manager the new amount
of merchandise and expendables. If anew amount of merchandiseand
expendables is necessary to provide for the satisfactory operation of
the facility, that new amount of inventory must be maintained by the
manager.

(2) Managersassigned to any facility other than their initial
assignment in Texas shall acquire the merchandiseand expendables as
determined by theCommission to besufficient to satisfactorily operate
the facility.

(j) Purchasesoncredit. Managersmust notify theCommission
in advanceof any purchase of merchandiseand expendableson credit.

(k) Obtaining an advance from the Commission for initial in-
ventory. Managers may apply to the Commission for an advance to
purchase an initial inventory of merchandise and expendables. The
granting of an advance is discretionary and may be granted only un-
der the following conditions:

(1) Themanager must satisfy theCommission in writing as
to why the advance isneeded and why thefunds are not available from
other sources.

(2) Before an advance is granted by the Commission pur-
suant to this section, the manager must submit evidence satisfactory
to the Commission that the financing has been sought from at least
two commercial financial institutions, such as, by way of example,
the Small Business Administration, banks, savings and loans, credit
unions, or like institutions.

(3) The manager shall satisfy the Commission as to the
manager’s ability to repay the advance within 12 months.

(4) Managers with outstanding balances on advances are
not eligible for transfer to another assignment.

(l) Transfer of fixtures, furnishings, equipment, and inventory
of merchandise and expendable Items. When amanager is assigned to
an existing BET facility, the responsibility for the fixtures, furnishings,
and equipment of that facility, as well as its inventory of merchandise
and expendable items, shall be transferred to the incoming manager.
TheBET director shall develop andimplement proceduresfor effecting
such transfers to assure that both the incoming and outgoing managers
have full knowledge of the nature and condition of the items being
transferred.

§167.9. Set-Aside Fees.
(a) Purpose. It is the policy of the Texas Commission for the

Blind to require from managers the payment of a set-aside fee based
on the monthly net proceeds of their BET facilities. The purpose of
requiring such payment is:

(1) to promote to the greatest possible extent the concept
of a manager being an independent business person;

(2) to cause BET to be to the greatest extent possible, with
due regard to other considerations, self-supporting;

(3) to encourage and stimulate growth in BET; and

(4) to provide incentives for the increased employment op-
portunities for blind Texans.

(b) Useof funds. To the extent permitted or required by appli-
cable laws, rules, and regulations, the funds collected as set-aside fees
shall be used by the Commission for the following purposes:

(1) maintenance and replacement of equipment for use in
BET;

(2) purchase of new equipment for use in BET;

(3) management services;

(4) assuring a fair minimum return to managers; and

(5) the establishment and maintenance of retirement or
pension funds, health insurance contributions, and provision for paid
sick leave and vacation time.

(c) Method of computing net proceeds.

(1) Net proceeds is the amount remaining from the sale of
merchandise of a BET facility, all vending machine income, and other
income accruing to the manager from the facility after deducting the
reasonable and necessary cost of such sale, but excluding set-aside
charges required to be paid by the manager. Net sales are all sales,
excluding sales tax.

(2) Costs of sales that may be deducted from net sales to
calculate net proceeds in a reporting period shall be limited to:

(A) cost of merchandise sold;

(B) wages paid to employees;

(C) payroll taxes; and

(D) the following reasonable miscellaneous operating
expenses that are directly related to the operation of the BET facility:

(i) discretionary expenses, not to exceed 1.5% of the
monthly net sales, or $150, whichever is greater;

(ii) rent and utilitiesauthorized in thepermit or con-
tract;

(iii) business taxes, licenses, and permits;

(iv) telecommunication services;

(v) liability, property damage, and fire insurance;

(vi) Worker’s Compensation insurance;

(vii) employee group hospitalization/health insur-
ance;

(viii) employee retirement contributions (the plans
must be IRS-approved and not for the manager);

(ix) janitorial services, supplies, and equipment;

(x) bookkeeping and accounting services;

(xi) trash removal and disposal services;

(xii) service contracts on file with the Commission;

(xiii) legal fees directly related to the operation of
the facility (legal fees directly or indirectly related to actions against
governmental entities are not deductible);

(xiv) medical expenses directly related to accidents
that occur to employees at the facility, not to exceed $500;
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(xv) purchase of personally owned or leased equip-
ment that has been approved by the Commission for placement in the
facility;

(xvi) repairs and maintenance to personally owned
or leased equipment that has been approved by the Commission to be
placed within the facility;

(xvii) consumable office supplies; and

(xviii) exterminator/pest control services.

(3) All reports by managers shall be accompanied by such
supporting documents as may be required by the Commission.

(d) Method of computing monthly set-aside fee. The amount
of set-aside fee owed shall be according to the following schedule:

(1) On net proceeds of $1 to $999.99, the amount shall be
2% of the manager’s net proceeds.

(2) On net proceeds of $1,000 to $1,499.99, the amount
shall be 3% of the manager’ s net proceeds.

(3) On net proceeds of $1,500 to $1,999.99, the amount
shall be 4% of the manager’ s net proceeds.

(4) On net proceeds of $2,000 to $5,999.99, the amount
shall be $80 plus 18% of the manager’ s net proceeds over $2,000.

(5) On net proceedsof $6,000 or more, theamount shall be
$800 plus 24% of the manager’ s net proceeds over $6,000.

(e) Payment of set-asidefee. Theset-asidefeeshall besubmit-
ted with the manager’s monthly statement of facility operations. The
BET director shall develop and implement procedures for the prepara-
tion and submittal of monthly statements.

(f) Adjustments to monthly set-aside fee.

(1) When a "single point of contact" is required under the
provisionsof §167.16 of thistitle, pertainingto establishing andclosing
facilities, the monthly set-aside payment for the contact manager shall
be reduced by 3% for each manager represented.

(2) To encouragemanagersto hireindividualswith signifi-
cant disabilities, managersshall deduct fromtheir set-asidepayment up
to 50% of the wagesor salary paid to ablind or otherwisesignificantly
disabled employeeduring any month up to an amount not to exceed 5%
of the set-aside payment amount for that month. A manager may make
this deduction for any number of employees who are individuals who
are blind or otherwise significantly disabled so long as that deduction
from the set-aside payment amount does not exceed 25% of the total
set-aside payment due, or $1,250.00, whichever is less. The manager
shall providesuch documentation to theCommission asrequired by the
Commission to verify such employment and the right to the reduction
in set-asidefees. For thepurposes of this paragraph, the term "blind or
otherwise significantly disabled employee" does not include:

(A) the manager,

(B) a blind or otherwise significantly disabled person
within the first degree of consanguinity or affinity to the manager, or

(C) a blind or otherwise significantly disabled person
claimed as a dependent, either in whole or in part, on the manager’s
United States income tax return.

(3) Any adjustmentsprovided for in paragraphs (1) and (2)
of this subsection shall not apply for any month in which the set-aside
fee is not paid in a timely manner.

(4) To encourage managers to promptly file their monthly
statement of facility operations and pay their monthly set-aside fee,

managers shall have their monthly set-aside fee increased by 5% if ei-
ther their monthly statement or the monthly set-aside fee is not timely
received by the Commission in accordance with BET procedures for
their preparation and submittal. None of the terms of this rule shall
ever be construed to create a contract to pay, as consideration for the
use, forbearance, or detention of money, interest at a rate in excess of
themaximum ratepermitted by applicable laws. Thisadjustment to the
set-aside fee is not imposed as interest, but if for any reason whatever
this adjustment is considered to be interest, the Commission shall re-
fund to the manager any and all amountsas shall benecessary to cause
the "interest" paid to produce arateequal to themaximum rate permit-
ted by applicable laws.

§167.10. Duties and Responsibilities of Managers.
(a) Managers must comply with applicable law, these rules,

written agreements with hosts, the BET Assignment, the requirements
of theBET manual, and any proper and authorized instruction by Com-
mission staff.

(b) Managers must comply with procedures prescribed by the
Comptroller of Public Accounts for thepayment of salestaxesand pro-
vide evidence to the Commission of timely sales tax remittances.

(c) Managers must not jeopardize the Commission’s right, ti-
tle, and interest in theBET facility, itsequipment, or the leaseor agree-
ment with the property managers.

(d) Managersmust maintain aprofessional appearanceand act
in a professional manner while managing a BET facility.

(e) Managers must open a commercial business account in
which they maintain sufficient funds to operate the BET facility.

(f) Managersmust purchaseand maintain in force liability and
product liability insuranceand shall name the licenseeand the State of
Texas as named insured. The host shall be added as an insured when
required.

(g) Managers must hire sufficient employees to insure the ef-
ficient operation of theBET facility and to provide adequate serviceto
customers.

(h) Managers must be actively engaged at least 40 hours a
week in themanagement of theBET facility to which they areassigned
unless a different period of time is approved by the Commission sub-
sequent to theeffective date of thissection or adifferent period of time
was approved by the Commission prior to the effective date of this sec-
tion.

(i) Managers must take appropriate and timely actions to cor-
rect deficiencies noted on BET facility audits or reviews.

(j) Managers must provide satisfactory service to the BET fa-
cility host and customers.

(k) Except in thecaseof an emergency, managersmust provide
prior notice to the Commission of leave due to illness, vacation, or for
personal reasons.

§167.11. Responsibilities of the Commission.
(a) Management services. The Commission shall provide

each manager with regular and systematic management services,
which shall, at a minimum, include:

(1) explanations of the Commission’s rules, procedures,
policies, and standards;

(2) recommendations on ways in which the facility may be
made more profitable for the manager;

(3) techniques to develop positive relationships with cus-
tomers, assistants and management of the host organization;
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(4) possible solutions to problems recognized by the man-
ager or brought to the manager’ s attention by Commission staff or the
facility host;

(5) continuing education and training coursesand opportu-
nities for managers designed to enhance skills, productivity and prof-
itability; and

(6) information about laws, rules, and regulationsaffecting
the operation of a BET facility.

(b) Training. TheCommission shall conduct aspecial training
seminar each year for all managers to inform them of new BET devel-
opments and to provide instruction on new, relevant topics to enhance
upward mobility.

(c) Facility operating conditions. The Commission shall es-
tablish the conditions for operation of a BET facility. The operat-
ing conditionsshall include, among other things, pricing requirements,
hours of operation, and menu items or product lines. The Commis-
sion may revise the operating conditions from time to time as market
conditions warrant. The final authority and ultimate responsibility for
determining thepricesto becharged for productssold through BET fa-
cilities shall rest with the Commission

(d) BET financial data. Upon request, the Commission shall
provide managers with access to BET financial data. Also upon re-
quest, the Commission staff shall provide assistance to the manager in
interpreting the data.

(e) Inventory payment. When amanager leavesthemanager’s
initial assignment, the Commission shall pay the manager or the man-
ager’ sheirs thevalueof theusablestock and suppliesabovetheamount
provided to the manager upon initial assignment.

§167.12. BET Elected Committee of Managers.

(a) Authority. The Elected Committee of Managers (ECM) is
created and shall operate pursuant to Section 107b-1 of the Act.

(b) Relationship to Commission. The ECM shall be presumed
as the sole representative of all managers to the Commission in mat-
ters contained in the Act and implementing regulations requiring the
active participation of the ECM. Active participation means an ongo-
ing process of good faith negotiations between the Elected Committee
of Managers and the Commission in the development of BET policies
and procedures prior to implementation. The Commission shall have
the ultimate responsibility for the administration and operation of all
aspects of BET and has final authority in decisions affecting BET.

(c) Relationship to managers.

(1) It shall be the sole responsibility of the managers who
elect the members of the ECM to insurethat the persons elected repre-
sent all managers.

(2) TheECM shall, in addition to all other mattersset forth
in these rules or by law or regulation affecting the administration of
BET, act as advocates for the managers and trainees and shall strive
to improve, expand, and make profitable and successful BET to the
greatest possible extent for the mutual benefit of the Commission and
of the consumers who participate in the program.

(d) BET policies, rules, and procedures. In all matters related
to policiesand rules, the Commission’sboard hasthe ultimate respon-
sibility and the ultimate authority for their establishment and adoption.
The ECM shall actively participate in the consideration of significant
BET decisionsand in deliberationsof rulesand policiesaffecting BET.
Whenever a committee of the Commission’s board is to consider poli-
cies and/or rules related to BET for recommendation to the full board,
theboard’spresidingofficer shall request that thechairman of theECM

participatein thecommittee’sdiscussionsanddeliberationsasan ex of-
ficio member. When, in the discretion of the board’s presiding officer,
one or more additional members of the ECM would enhance the de-
cision-making process by participating in the committee’s actions, the
ECM chairman shall be requested to appoint one or more other ECM
members to participate. In all consideration and deliberations of such
board committee, any members of the ECM acting as ex officio mem-
bers shall be entitled to fully participate in all discussions and delib-
erations to the same extent as are board committee members. ECM
members participating in the committee process shall be bound by the
rulesand proceduresby which thecommitteeoperatesand by theman-
agement decisionsmadeby theboard committeechairman. Thenature
of the participation by the ECM members is advisory and no member
of the ECM or any person who is not a member of the board may vote
on any issue requiring a vote by the committee members.

(e) BET administrative decisions. In matters concerning the
administration of BET, the ultimate responsibility and authority for
making administrative decisions affecting BET is that of the Commis-
sion. The BET director shall establish and maintain a continuing dia-
logue and exchange of information with the ECM as to decisions re-
garding the administration of BET and shall seek ECM input and ad-
vice on all decisions affecting the administration of the program. In
cooperation with the ECM chairman and such other additional mem-
bersof theECM as theBET director deems necessary and appropriate,
the BET director shall develop and implement methodsof establishing
and maintaining the dialogue and exchange of information. The meth-
ods developed shall be set out in detail in awritten format and shall be
included in the BET manual.

(f) Exclusions from participation. Neither the ECM nor any
member thereof nor any manager is an employee, officer, or official
of the State of Texas. Therefore, the ECM shall not participate in any
decision-making process regarding personnel of the Commission, per-
sonnel policies, or personnel administration.

(g) Structure. The ECM shall, to the extent possible, be com-
posed of managerswhoarerepresentativeof all managersinBET based
on such factors as geography and facility type and size. One represen-
tative shall be elected from each designated ECM district created by
the Commission and as may be revised or modified from time to time.

(h) Qualifications. Each candidate for election to the ECM
must:

(1) be a manager in good standing;

(2) have been an active, assigned manager for a minimum
of one year prior to nomination; and

(3) beassigned to afacility in the ECM district he or she is
seeking to represent.

(i) Nomination, election and replacement. The BET director
and the ECM shall establish and implement written procedures for the
nomination, election, and replacement of managers to the ECM. All
such procedures shall be included in the BET manual. No changes in
any procedure for the nomination, election, or replacement of ECM
representatives shall be made without the concurrence of a majority
of the ECM. At a minimum, procedures established pursuant to this
subsection shall:

(1) insure that all candidates are qualified;

(2) insure that all managers receive notice of the election
procedures and of all dates and times for actions related to such elec-
tions in a timely manner so as to allow full participation by managers
in the nomination and election process;
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(3) insure that each manager is provided an opportunity to
nominate and elect candidates from the manager’ s district;

(4) allow for secret ballots; and

(5) insurethat only managersactually assigned to afacility
in the district are elected to represent the district on the ECM.

(j) Changing districts. A member of the ECM shall automati-
cally be removed as a representative from a district when that member
is no longer assigned to a BET facility within the district from which
elected.

(k) Term of office. Theterm of office for ECM membersshall
betwo yearsbeginning on January 1 following the election. Even- and
odd-numbered districts shall alternate election years. Any ECM mem-
ber elected to fill a vacancy shall serve the remainder of the unexpired
term of the manager who vacated a position.

(l) Officers. TheECM shall select from among its members at
the first meeting of every year the chairperson and any other officers
the ECM may from time to time elect.

(m) Meetings. TheECM shall meet onceduring each calendar
year for thepurposeof electing officersand again as it may establish by
bylaw. It shall be the duty of the ECM chairman to provide to the BET
director with awritten meeting agenda ten business days in advanceof
each meeting.

(n) Internal procedures of the ECM. The ECM shall establish
bylawsto govern their internal operationand order of businessand shall
provide the Commission with a copy.

(o) Travel expenses. Expenses for travel, meals, lodging, or
other related expenseswhiletheECM representative isattending meet-
ingsapproved by theCommission shall bereimbursed by theCommis-
sion at the rate allowed for travel by Commission staff. Travel for of-
ficial business other than attendance at approved ECM meetings shall
bereimbursed only when thetravel is approved in advanceby the BET
director.

§167.13. Nondisciplinary Termination of License.

(a) Causes for nondisciplinary termination. The license of a
manager shall be terminated upon the occurrence of any one of the
following:

(1) Themanager’ svisual acuity is improved by any means
to the point at which the manager no longer satisfies the definition of
blind.

(2) Themanager becomes otherwise permanently disabled
and as a result of such permanent disability is unable to perform the
essential functions of operating and maintaining a BET facility. Per-
manently disabled is acondition that is medically documented and has
existed or is expected to exist for at least twelve months. The determi-
nation of permanently disabled shall be madeby theexecutive director
or hisdesignee after review of medical documentation and other infor-
mation relevant to the issue. Other information relevant to the issue
shall include recommendations from Commission staff and the ECM,
pertinent information from the manager’ s BET file or provided by the
manager, and reports of examinations or evaluations, if any, obtained
by the Commission and the manager.

(3) The manager is unassigned and has not applied for an
assignment for a period of 12 consecutive months.

(b) Examination and evaluation. In any situation in which the
vision or other disability of a manager is at issue with respect to ter-
mination of a license, the Commission or the manager may require an

examination or evaluation by professionals to determine whether the
manager is otherwise permanently disabled and as aresult of such per-
manent disability is unable to perform the essential functions of oper-
ating and maintaining aBET facility. Thereportsof such professionals
shall be furnished to the executive director and manager. Any failure
of the manager to participate in required examinations or evaluations
shall be grounds for disciplinary action.

(c) Restoration of license. A license terminated for nondisci-
plinary reasons may be restored at the discretion of the executive di-
rector if the condition or conditions causing the nondisciplinary ter-
mination have been satisfactorily resolved. In considering a decision
whether to restorea license terminated for nondisciplinary reasons, the
executive director shall consult with appropriate BET staff, the ECM
chairperson, and any advocate for the manager and shall consider all
pertinent information and/or documentation provided by any of theper-
sons described in this subsection.

(d) Conditional restoration. If the executive director deter-
mines that a license terminated for nondisciplinary reasons should be
restored, the executive director may condition the restoration of the li-
cense on any reasonable matters, such as, by way of illustration, con-
tinued medical treatment or therapy, or completion of refresher or other
courses of training.

§167.14. Disciplinary Actions.
(a) Causes for disciplinary action. The happening of any one

or more of the following acts or omissionsby a manager shall result in
disciplinary action:

(1) Failing to personally operate the assigned facility asset
forth in the permit or contract with the host and/or in the manager’s
record of assignment unless prior approval to operate the facility in
another manner has been obtained from the Commission.

(2) Failing to pay moneys due from the operation of the
facility, including, but not limited to, taxes, fees, or assessments to a
governmental entity or supplier, or knowingly giving falseor deceptive
information to or failing to discloserequired information to or mislead-
ing in any manner a governmental entity (including the Commission)
or a supplier.

(3) Failing to file required financial and other records with
theCommission or preservethemfor thetimerequiredby thesepolicies
and procedures.

(4) Failingtocooperateinatimely manner with auditscon-
ducted by the Commission or other state or federal agencies.

(5) Failing to maintain insurance coverage required by
these policies and procedures.

(6) Using BET equipment or facility premises to operate
another business.

(7) Failing to properly maintain facility equipment in a
clean and operable condition within the scope of the manager’ s level
of maintenance authorization.

(8) Intentionally abusing, neglecting, using, or removing
facility equipment without written Commission authorization.

(9) Substanceabusewhileoperating afacility; or other abu-
sive use of substances that interferes with the operation of the facility.

(10) Operating a BET facility in a manner that endangers
the Commission’s investment in the facility.

(11) Using privileged information concerning an existing
facility to compete with the Commission for the facility.
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(12) Failing to comply with any federal or state law pro-
hibiting discrimination and failure to assure services without distinc-
tion on the basis of race, gender, color, national origin, religion, age,
political affil iation, or disability.

(13) Failing to maintain the necessary skills and abilities
for effectively managing a facility.

(14) Using a facility to conduct unlawful activities.

(15) Failing to comply with the manager’ s responsibilities
under applicable law, theserules, therequirements of the BET manual,
or any proper and authorized instruction by Commission personnel.

(b) Acts of improper contact. The participation in any one or
more of the following acts or omissions by a manager shall result in
termination of the manager’s license:

(1) Contacting or communicating with a member of a se-
lection panel or an applicant for a facility then being considered for
assignment for the purpose of influencing or manipulating, directly or
indirectly, theselection of an applicant for thefacility being considered
for assignment.

(2) Causing another person tocontact or communicatewith
a member of a selection panel or an applicant for a facility then being
considered for assignment for thepurposeof influencing or manipulat-
ing, directly or indirectly, the selection of an applicant for the facility
being considered for assignment.

(3) Giving or offering to give, directly or indirectly, ex-
pressly or by implication, a thing of value, tangible or intangible, in-
cluding promises of future benefit, for the purpose of influencing or
manipulating any decision or process of BET.

(4) Causing another person to give or offer to give, directly
or indirectly, expressly or by implication, a thing of value, tangible or
intangible, including promises of future benefit, for the purpose of in-
fluencing or manipulating any decision or process of BET.

(c) Disciplinary action pending an appeal. The Commission
may at its discretion suspend disciplinary action pending the outcome
of an appeal.

(d) Types of disciplinary actions. There are four types of dis-
ciplinary actions:

(1) Written reprimand. Written reprimand means a formal
statement describing violations of applicable law, these rules, the re-
quirements of the BET manual, or any proper and authorized instruc-
tion by Commission personnel.

(2) Probation. Probation meansallowing amanager to con-
tinue in BET in an effort to satisfactorily remedy a condition that is
not acceptable under these rules. If the condition causing probation is
satisfactorily remedied within the time periods specified in the writ-
ten noticeof probation, theprobation will be lifted. If theunacceptable
condition isnot remedied within thetimespecified, additional and more
seriousdisciplinary actionsmay ensue. When amanager who hasbeen
on probation three times in a three-year period qualifies for probation
for the fourth time within said three years, the Licensed Manager’s li-
cense may be revoked according to Commission procedures.

(3) Loss of facility. Lossof facility means the removal of a
manager from the manager’s current facility for disciplinary reasons.

(4) Termination. Termination means the cessation of a li-
cense issued to a manager to operate a facility and the removal of the
manager from BET.

(e) Disciplinary procedures.

(1) TheCommission shall makethedecision asto what dis-
ciplinary action to takebased upon the seriousness of theviolation, the
damage to BET, and the manager’s disciplinary record. The forego-
ing language notwithstanding, when the act or omission alleged to bea
matter requiring disciplinary action is one or more of those described
in subsection (b) of thissection, thedisciplinary action to betaken shall
in every case be termination of the license.

(2) Upon receipt of information which indicates that disci-
plinary action may be appropriate, the Commission shall take the fol-
lowing actionsprior to making adetermination asto taking disciplinary
action:

(A) The Commission shall notify the manager in writ-
ing of theallegationsand reasons that disciplinary action is being con-
sidered. The notice shall either behand delivered and read to theman-
ager, or it shall be delivered to the manager’s work or home address.

(B) Themanager shall have 5 business daysto respond,
either in person or in writing, to thenotice. Theresponseshall bemade
to theindividual designated in thenotice. After receiving themanager’s
response, theCommission shall decidewhat disciplinary action, if any,
is appropriate. If no response is timely received from the manager, the
Commission shall decidewhat disciplinary action, if any, isto betaken
without the manager’s response.

(C) If a decision is made to issue a written reprimand,
the written reprimand will be accompanied by a brief summary of the
evidence justifying the reprimand, suggested steps for correcting the
violation, and consequences of not correcting the violation. All repri-
mands shall contain notice of the manager’s right to appeal the repri-
mand and a statement that failure to correct the violation may result in
further disciplinary action.

(D) If a decision is made to place a manager on proba-
tion, the Commission shall deliver to the manager a letter of probation
containing the following:

(i) the specific reasons for probation;

(ii) theremedial action required to remove the man-
ager from probation;

(iii) thetimewithin which said remedial action must
take place;

(iv) the consequences of failure to takeremedial ac-
tion within the prescribed time frame; and

(v) notice of the manager’ s right to appeal.

(E) Uponsatisfactory completion of theremedial action
outlined in the letter of probation, a manager shall be removed from
probation.

(F) Failure of the manager to complete remedial
requirements within the prescribed time frame shall result in one or
more of the following actions:

(i) required training;

(ii) extension of probation;

(iii) restrictions on applying for another facility;

(iv) removal from the facility;

(v) termination of license.

(G) If, after the manager has had an opportunity to
respond, a decision is made that sufficient grounds exist to remove
the manager from a facility, the Commission shall notify the manager
in writing by hand delivery or certified U. S. Mail, return receipt
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requested, that the manager’ s assignment to the BET facility has been
terminated and the manager must vacate the facility. The removal
letter shall contain the following information:

(i) specific reasons for removal from the facility;

(ii) actions required by the manager, if any;

(iii) requirements for obtaining reassignment; and

(iv) notice of the manager’s right to appeal.

(H) If, after the manager has had an opportunity to re-
spond, adecision is made that sufficient grounds exist for termination,
theCommission shall notify themanager in writing by hand delivery or
certified U. S. Mail, return receipt requested, that the Commission has
decided that sufficient cause exists to terminate the manager’s license.
Themanager shall be instructed to vacatethefacility if themanager has
not already done so. The termination letter shall contain the following
information:

(i) specific reasons for termination;

(ii) actions required by the manager, if any;

(iii) proceduresfor applying for any other Commis-
sion services for which the person may be eligible; and

(iv) notice of the manager’ s rights under the Ran-
dolph-Sheppard Act.

(3) Theprovisionsof paragraph (2) notwithstanding, pend-
ing adetermination with respect to disciplinary action, a manager may
be removed from a facility if the Commission considers such removal
in the best interest of BET.

(4) During the license termination process, the manager
shall not be eligible for assignment to any other BET facility.

§167.15. Procedures for Resolution of Manager’s Dissatisfaction.

(a) Appealableactions. Theserulesprovidetheproceduresfor
managers who are dissatisfied with a Commission action arising from
the operation of BET.

(b) Actions not subject to appeal. The phrase "Commission
action arising from the operation of BET" in subsection (a) does not
include the following actions of the Commission:

(1) the hiring, firing or discipline of Commission employ-
ees;

(2) the challenge of federal or state law, or rules pre-
viously approved by the Secretary of Education pursuant to the
Randolph-Sheppard Act; or

(3) an action by theCommission unlessit isalleged that the
action is in violation of applicable law, theserules, the requirementsof
the BET manual, any proper and authorized instruction by Commis-
sion personnel, or is unreasonable. Unreasonable shall mean without
rational basis or arbitrary and capricious.

(c) Commission discretion and sovereign immunity. The
Commission does not waive its right and duty to exercise its lawful
and proper discretion. The Commission does not waive its sovereign
immunity.

(d) Remedies. Remedies available to resolve dissatisfaction
shall correct the action complained of from the earlier time of:

(1) agreement by the parties as to an appropriate remedy,
or

(2) a final resolution pursuant to the Randolph-Sheppard
Act that the Commission acted in violation of applicable law, these

rules, the requirements of the BET manual, any proper and authorized
instruction by Commission personnel, or acted unreasonably.

(e) Informal administrative review. Themanager has theright
to request an informal administrative review to resolve a dissatisfac-
tion. The purpose of an informal administrative review is to allow a
manager aquick means for resolving adissatisfaction arising from the
operation or administration of BET. The Commission shall attempt to
resolve complaints at the informal administrative review level. Infor-
mal administrative reviewsshall beconducted according to the follow-
ing:

(1) The manager or manager’s representative must submit
a written request for an informal administrative review no later than
the 20th business day after the occurrence of the disputed action. The
request shall beconsidered timely if it iseither postmarked or delivered
to the Commission within said 20 business days.

(2) An informal administrative review shall be conducted
only by a member or members of the administrative staff of the Com-
mission who have not participated in the Commission action in ques-
tion.

(3) The written request for an informal administrative re-
view must describe with reasonable particularity the specific action
sufficient to providenoticeasto theaction which isalleged to beunrea-
sonable or in violation of applicable law, these rules, the requirements
of the BET manual, or any proper and authorized instruction by Com-
mission personnel. The request must, to the best of the Complainant’s
knowledge, contain thedatesthoseactionsoccurred and thelaw or reg-
ulation must be reasonably identified if an action is alleged to be in
violation of law, these rules, the requirements of the BET manual, or
regulation. The request must also identify the desired relief or remedy.

(4) Theinformal administrative review shall beheld during
regular Commission working hoursat adistrict or local officelocation.
Unless agreed otherwise by the parties, an informal administrative re-
view shall be conducted no later than the 45th business day after the
date the Commission receives the request.

(5) Reader or other communication services, if needed,
shall be arranged for the manager by the Commission upon request by
the manager at least three business days prior to the review date.

(6) TheCommission staff member conducting theinformal
administrative review shall determine whether the action arising out of
the operation or administration of BET was in violation of applicable
law, these rules, the requirements of the BET manual, any proper and
authorized instruction by Commission personnel or isunreasonable. If
the action is found to be not in violation of applicable law, these rules,
therequirementsof theBET manual, any proper and authorized instruc-
tion by Commission personnel or not unreasonable, the staff member
shall not substitute his discretion for that of the discretion exercised by
the Commission.

(7) Thereviewing Commission staff member shall prepare
brief findings of fact, conclusions, and recommendations no later than
the 10th business day after the conclusion of the review. These shall
be sent to the executive director, who shall review them and make his
owndeterminationastowhether toaccept thefindings, conclusionsand
recommendation of thereviewing staff member. Theexecutivedirector
shall informthemanager of hisdecision in writingnolater than the10th
business day after receipt of the recommendation.

(8) When an informal administrative review does not re-
solve a dispute to the satisfaction of a manager, such manager may
request a full evidentiary hearing in accordance with the provisions of
these rules and regulations.
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(f) Full evidentiary hearing. A manager hastheright torequest
a full evidentiary hearing to resolve a dissatisfaction according to the
following:

(1) A manager has the right to request a full evidentiary
hearing without first going through an informal administrative review.

(2) A request for an evidentiary hearing must be made no
later than the 20th business day after the occurrence of the agency ac-
tion about which the manager complains. Theexecutive director, upon
request of thecomplaining party, may extend the timeperiod for filing
a grievance upon the showing of good cause by the complaining party
for such additional period if such request is made no later than the 20th
business day after the occurrence of the agency action about which the
manager complains.

(3) A manager requesting a full evidentiary hearing after
the conduct of an informal administrative review must request such
hearing in writing no later than the 20th business day after receipt of
the executive director’s decision.

(4) A request for afull evidentiary hearing must be in writ-
ing and transmitted to the executive director. A request that is post-
marked within the applicable time frame shall be considered timely
delivered if properly posted.

(5) Therequest for a full evidentiary hearing must describe
the specific action with reasonable particularity sufficient to provide
notice as to the action which is alleged to be unreasonable or in viola-
tion of applicable law, these rules, the requirements of the BET man-
ual, or any proper and authorized instruction by Commission personnel.
The request must, to the best of the complainant’s knowledge, contain
the date the action occurred and the law or regulation must be reason-
ably identified if an action is alleged to be in violation of law, these
rules, the requirements of the BET manual, or regulation. The request
must also identify the desired relief or remedy.

(6) The manager may be represented in the evidentiary
hearing by legal counsel or other representative of the manager’s
choice, at the manager’s expense.

(7) Reader or other communication services, if needed,
shall be arranged for the manager by the Commission upon request by
the manager at least three business days prior to the hearing date.

(8) Themanager shall benotified in writing of thetimeand
place fixed for the hearing and of themanager’ s right to be represented
by legal or other counsel.

(9) Thepresiding officer at thehearing shall beanimpartial
and qualified official who has no involvement either with the Commis-
sion action which is at issue or with the administration or operation of
BET.

(10) Hearings shall be conducted in accordance with the
Randolph-Sheppard Act, these rules, and the State Office of Adminis-
trative Hearings (SOAH) procedures for hearing contested case hear-
ings contained in 1 TAC §105.1 et seq. to the extent those procedures
do not conflict with the Act or these rules.

(11) Managers bringing complaints shall have the burden
of proving their cases by the preponderance of evidence. Managers
shall present their evidence first.

(12) A record shall be made of the evidence and shall be
made available to theparties by the Commission no later than the 30th
business day after the close of the hearing.

(13) The hearing officer shall issue a recommendation
which shall set forth the principal issues and relevant facts adduced at
the hearing and the applicableprovisions of law, rule, the requirements

of the BET manual, or any proper and authorized instruction by
Commission personnel. The recommendation shall contain findings
of fact and conclusions with respect to each of the issues, and the
reasons and bases for the conclusions.

(14) In formulating a recommendation, the hearing officer
shall not evaluate whether the Commission’s actions were wise, effi-
cient, or effective. Rather, the hearing officer is limited to determining
whether the Commission’s actions were unreasonable, or violated ap-
plicable law, these rules, the requirements of the BET manual, or any
proper and authorized instruction by Commission personnel.

(15) Should the hearing officer find that the actions taken
by the Commission were unreasonable, or violated applicable law,
these rules, the requirements of the BET manual, or any proper and
authorized instruction by Commission personnel, the hearing officer
shall also recommend any prospective action necessary to correct the
violations.

(16) The hearing officer’s recommendation shall be made
no later than the 30th business day after the receipt of the official tran-
script. The recommendation shall be delivered promptly to the execu-
tive director.

(17) The executive director shall review the recommenda-
tion of the hearing officer and forward a decision to the manager no
later than the 20th business day after receipt of the hearing officer’s
recommendation.

(g) Arbitration. A manager appealing the Commission’s deci-
sion must fileacomplaint with theSecretary of Education no later than
the 20th business day after receipt of such decision in conformity with
the provisions of Sec. 395.13 of the Act, pertaining to arbitration of
vendor complaints.

§167.16. Establishing and Closing Facilities.

(a) Establishing facilities.

(1) On its own initiative, at the request of an agency that
controls federal or state property, or at the request of a private organi-
zation, the Commission shall survey the property, blueprints, or other
availableinformationconcerningtheproperty to determinewhether the
installation of a BET facility is feasible and consonant with applicable
laws and regulations and with the Commission’svocational rehabilita-
tion objectives.

(A) If the installation of a BET facility is determined
to be feasible, the Commission shall proceed to develop plans for the
establishment of a facility in accordance with procedures promulgated
and implemented by the Commission staff and, when the facility is
developed, shall assign a manager to the facility.

(B) If the Commission determines that the location be-
ing considered for a BET facility is not appropriate for use in the pro-
gram or that the creation of the facility is not feasible and the location
being considered is on state property, then the following shall occur:

(i) The BET director shall, no later than the 40th
business day after the date the location was brought to the attention
of the Commission or the Commission became aware of its possible
use as a BET facility, certify to the executive director that the location
being considered isnot appropriate for BET useor that it isnot feasible
to establish a BET facility at the location.

(ii) Thelocation shall bemadeavailableto theTexas
Rehabilitation Commission in accordance with state law.

(2) The procedures set forth in this section shall apply
whether the consideration of a location is an initial or a subsequent
review.
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(b) Maximizing employment opportunities.

(1) On the effective date of this section, the Commission
shall hereafter maximize the number of employment opportunities for
personswho are blind by applying theprocedures set forth in this sub-
section. This subsection shall not affect the current assignment of any
manager at the time this section becomes effective.

(2) Upon theopening of anew location or upon needing to
advertise and assign a manager to an existing facility, the Commission
shall determine whether the opportunity exists to increase the number
of employment opportunities for persons who areblind. TheCommis-
sion shall increase the number of employment opportunities in a loca-
tion when all of the following circumstances exist:

(A) The location must be physically suited to support
the operation of two or more BET facilities, such as, by way of illus-
tration and not by way of definition or limitation:

(i) a single building in which two or more clearly
separate and distinct facilities can be located in two or more separate
areas of the building;

(ii) a location comprised of a complex of buildings,
each of which can support one or more BET facilities; or

(iii) alocation that includestwo or moreclearly sep-
arateanddistinct sitesthat cansupport different operations, suchastwo
or more dining areas; a dining area and a site for vending machines; a
cafeteria and one or more other types of BET facilities; or any combi-
nation of the foregoing.

(B) The creation of two or more facilities from one lo-
cation must provide from at least one of the facilities before set-aside
fees an income equal to or greater than 600% of the state median in-
come of all managers for the preceding year.

(C) Once the requirement in subparagraph (B) is satis-
fied, if any additional facility isnot projectedto providebeforeset-aside
fee an income of at least 200% of the state median income of all man-
agers for the preceding year, such site shall be assigned by the Com-
mission as asatellite location. Once the satellite location produces net
proceeds in excess of 200% of thestate median incomeper year before
set aside fees, it shall be advertised for assignment as a full-time em-
ployment opportunity pursuant to these rules.

(D) Once the requirement in subparagraph (B) is sat-
isfied, if at least one additional facility is projected to provide before
set-aside feean incomeof at least 200% of the statemedian income of
all managers for the preceding year, then the Commission shall adver-
tise such facility or facilities pursuant to these rules.

(E) There is no circumstance beyond the control of the
Commission which precludesassignment of morethan onemanager to
the same location.

(F) Under no circumstances shall more than one man-
ager be assigned to a clearly separate and distinct site regardless of
income produced or any other factors. Additionally, under no circum-
stancesshall asitebedivided intoseparatefacilitiesby any meansother
than by actual physical separation.

(G) In those situations in which multiple managers are
assigned to a single location and the host of the location requires a
singlepoint of contact, theCommission shall designatefromamong the
managers assigned to the location a directing manager to serve as the
single point of contact. The directing manager shall be compensated
for theseservices in accordancewith policies for paying set-asidefees.

(c) Closing facilities.

(1) Except for temporary closingsby Commission staff, no
BET facility shall be closed by the Commission until each of the fol-
lowing has occurred:

(A) The BET director has certified to the executive di-
rector that the facility is no longer afeasibleor viable BET facility and
provides reasons for that opinion.

(B) The executive director has approved the proposed
closing of the facility.

(C) The facility has been made available to the Texas
Rehabilitation Commission for operation of a facility by a person dis-
abled by conditionsother than blindness if thelocation ison stateprop-
erty, and theTexasRehabilitation Commissionhasdeclinedthefacility.

(2) All facility closings shall be reported to the Commis-
sion’s board at the regular meeting of the board next following such
closing with the reasons for the closing.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 8, 2001.

TRD-200101416
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 377-0611

♦ ♦ ♦
PART 11. TEXAS COMMISSION ON
HUMAN RIGHTS

CHAPTER 338. EXEMPTED RESIDENTIAL
REAL ESTATE-RELATED TRANSACTIONS
40 TAC §338.6

The Texas Commission on Human Rights proposes the amend-
ment of §338.6, concerning Familial Status. This amendment is
necessary to demonstrate that the TCHR adheres to the same
principles regarding housing for older persons to its federal coun-
terpart, the Department of Housing and Urban Development,
which issued a final rule on this matter. Pursuant to §301.002(3)
of the Texas Property Code, a purpose of the Texas Fair Housing
Act is to provide rights and remedies substantially equivalent to
those granted under federal law.

The Commission has determined that for each year of the first
five years the amended rule is in effect, there will be no fiscal
impact on state and local government as a result of enforcing
and administering the amended rule.

The Commission has also determined that there will be neither
an economic cost nor adverse impact on small businesses as a
result of the amended rule.

Comments on the proposed amendment must be submitted
within 30 days after the publication of the proposed section in
the Texas Register to Katherine A. Antwi, Interim Executive
Director, Mail Code 344, Texas Commission on Human Rights,
P.O. Box 13006, Austin, Texas, 78711. Any requests for a public
hearing must be submitted separately to the Interim Executive
Director.
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This rule is amended under the Texas Property Code, Chapter
301, Section 301.062, and 40 Texas Administrative Code Chap-
ter 336, Section 336.1 and Chapter 335, Section 335.4. Under
the Texas Property Code, Section 301.062, the Commission may
adopt rules as necessary to implement the Texas Fair Housing
Act. The Texas Administrative Code Title 40, Sections 335.4 and
336.1, provide that the Commission may adopt rules and regu-
lations to execute the duties and functions of the Texas Commis-
sion on Human Rights.

No other statute, article or code is affected by this proposal.

§338.6. Familial Status

(a) Nothing in the Texas Fair Housing Act regarding discrim-
ination based on familial status applies to housing for older persons,
if the commission determines that the housing is specifically designed
and operated to assist elderly persons under a federal or state program;
the housing is intended for, and solely occupied by, persons 62 years
of age or older; or the housing is intended and operated for occupancy
by at least one person 55 years of age or older per unit as determined
by commission rules.

(b) The exemption related to housing for persons 62 years or
older, satisfies the requirements of this section even though:

(1) there are persons residing in such housing on Septem-
ber 13, 1988, who are under 62 years of age, provided that all new
occupants are persons 62 years of age or older;

(2) there are unoccupied units, provided that such units are
reserved for occupancy for persons 62 years of age or older;

(3) there are units occupied by employees of the housing
(and family members residing in the same unit) who are under 62 years
of age provided they perform substantial duties directly related to the
management or maintenance of the housing.

(c) The exemption related to housing intended and operated
for occupancy by at least one person 55 years of age or older per unit,
shall satisfy the following requirements:

[(1) the housing facility has significant facilities and ser-
vicesspecifically designed to meet thephysical or social needsof older
persons. Significant facilities and services specifically designed to
meet the physical or social needs of older persons include, but are not
limited to, social and recreational programs, continuing education, in-
formation and counseling, recreational, homemaker, outside mainte-
nanceand referral services, an accessible physical environment, emer-
gency and preventive health care programs, congregate dining facili-
ties, transportation to facilitate access to social services, and services
designed to encourage and assist residents to use the services and fa-
cilitiesavailable to them (thehousing facility need not haveall of these
features to qualify for the exemption under this section);]

[(2) it isnot practicable to providesignificant facilitiesand
servicesdesigned to meet thephysical or social needsof older persons
and the housing facility is necessary to provide important housing op-
portunities for older persons. In order to satisfy this requirement the
owner or manager of the housing facility must demonstrate through
credible and objective evidence that the provision of significant facil-
ities and services designed to meet the physical and social needs of
older persons would result in depriving older persons in the relevant
geographic areaof needed and desired housing. Thefollowing factors,
among others, are relevant in meeting the requirements of this para-
graph:]

[(A) whether the owner or manager of the housing fa-
cility has endeavored to provide significant facilities and services de-
signed to meet the physical or social needs of older persons either by

the owner or by some other entity. Demonstrating that such services
and facilitiesareexpensiveto provide isnot alonesufficient to demon-
strate that the provision of such services is not practicable:]

[(B) the amount of rent charged, if the dwellings are
rented, or the price of the dwellings, if they are offered for sale;]

[(C) the income range of the residents of the housing
facility;]

[(D) the demand for housing for older persons in the
relevant geographic area;]

[(E) the range of housing choices for older persons
within the relevant geographic area;]

[(F) theavailability of other similarly pricedhousingfor
older persons in the relevant geographic area. If similarly priced hous-
ing for older persons with significant facilities and services is reason-
ably available in the relevant geographic area then the housing facility
does not meet the requirements of this paragraph;]

[(G) the vacancy rate of the housing facility;]

(1) [(3)] at least 80% of the units in the housing facility
are occupied by at least one person 55 years of age or older per unit
[except that a newly constructed housing facility for first occupancy
after March 12, 1989, need not comply with this paragraph until 25%
of the units in the facility are occupied]:

(A) a newly constructed housing facility for first occu-
pancy after March 12, 1989, need not comply with thisparagraph until
25% of the units in the facility are occupied;

(B) a housing facility or community may not evict,
refuse to renew leases, or otherwise penalize families with children in
order to achieve occupancy of at least 80% of the occupied units by at
least one person 55 years of age or older.

(2) [(4)] the owner or manager of a housing facility pub-
lishes and adheres to policies and procedures which demonstrate an in-
tent by the owner or manager to provide housing for persons 55 years
of age or older. The following factors, among others, are relevant in
determining whether the owner or manager of a housing facility has
complied with the requirements of this paragraph:

(A) the manner in which the housing facility is de-
scribed to prospective residents;

(B) the nature of any advertising designed to attract
prospective residents;

(C) age verification procedures;

(D) lease provisions;

(E) written rules and regulations;

(F) actual practices of the housing facility or commu-
nity;[owner or manager in enforcing relevant lease provisions and rel-
evant rules or regulations;]

(G) public posting in common areas of statements de-
scribing the facility or community as housing for persons 55 years of
age or older.

(3) [(5)] housing satisfies the requirements of this section
even though:

(A) on September 13, 1988, under 80% of the occupied
units in the housing facility are occupied by at least one person 55 years
of age or older per unit, provided that at least 80% of the units that are
occupied by new occupants after September 13, 1988, are occupied by
at least one person 55 years of age or older;
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(B) there are unoccupied units, provided that at least
80% of such units are reserved for occupancy by at least one person
55 years of age or older;

(C) there are units occupied by employees of the hous-
ing (and family members residing in the same unit) who are under 55
years of age provided they perform substantial duties directly related
to the management or maintenance of the housing.

(d) Theowner or manager of ahousing facility may not beheld
personally liable for monetary damages for discriminating on the basis
of familial status, if the person acted with thegood faith belief that the
housing facility qualified for a housing for older persons exemption:

(1) the person claiming the good faith belief defense must
have actual knowledge that the housing facility has asserted in writing
that it qualifies for a housing for older persons exemption;

(2) a housing facility must certify beforethedate on which
discrimination is claimed to have occurred, to the person claiming the

defense that it complies with therequirements of such an exemption as
housing for persons55 yearsof age or older in order for such person to
claim the defense.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on March 5, 2001.

TRD-200101310
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Earliest possible date of adoption: April 22, 2001
For further information, please call: (512) 437-3457

♦ ♦ ♦
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WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.



TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 20. TEXAS WORKFORCE
COMMISSION

CHAPTER 800. GENERAL ADMINISTRATION
SUBCHAPTER B. ALLOCATIONS AND
FUNDING
40 TAC §§800.51 - 800.54, 800.57, 800.58, 800.61, 800.62

The Texas Workforce Commisson has withdrawn from consid-
eration proposed amendments to §§800.51-800.54, 800.57,
800.58, 800.61, 800.62 which appeared in the October 6, 2000,
issue of the Texas Register (25 TexReg 10127).

Filed with the Office of the Secretary of State on March 6, 2001

TRD-200101361
John Moore
Assistant General Counsel
Texas Workforce Commission
Effective date: March 6, 2001
For further information, please call: (512) 463-2573

♦ ♦ ♦
40 TAC §§800.55, 800.56, 800.59

The Texas Workforce Commission has withdrawn from consid-
eration proposed repeals to §§800.55, 800.56, 800.59 which ap-
peared in the October 6, 2000 issue of the Texas Register (25
TexReg 10130).

Filed with the Office of the Secretary of State on March 6, 2001

TRD-200101360
John Moore
Assistant General Counsel
Texas Workforce Commission
Effective date: March 6, 2001
For further information, please call: (512) 463-2573

♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.



TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 22. PRACTICE AND PROCEDURE
The Public Utility Commission of Texas (commission) adopts
amendments to various sections of the commission’s Proce-
dural Rules in Chapter 22, Subchapters A - O as published in
the November 10, 2000 Texas Register (25 TexReg 11201).
These amendments are adopted under Project Number 22870.

These sections are adopted with changes to the text as pro-
posed: §22.51, Notice for Public Utility Regulatory Act, Chap-
ter 36, Subchapters C-E; Chapter 51, §51.009; and Chapter 53,
Subchapters C-E, Proceedings; §22.52, Notice in Licensing Pro-
ceedings; §22.71, Filing of Pleadings, Documents, and Other
Materials; §22.104, Motions to Intervene; §22.123, Appeal of an
Interim Order; and §22.242, Complaints.

These sections are adopted with no changes to the text as pro-
posed: §22.1, Purpose and Scope; §22.2, Definitions; §22.22,
Service on the Commission; §22.33, Tariff Filings; §22.35,
Informal Disposition; §22.72, Formal Requisites of Pleadings
and Documents to be Filed with the Commission; §22.75,
Examination and Correction of Pleadings and Documents;
§22.101, Representative Appearances; §22.102, Classification
of Parties; §22.103, Standing to Intervene; §22.105, Alignment
of Parties; §22.126, Bonded Rates; §22.127, Certification of an
Issue to the Commission; §22.143, Depositions; §22.161, Sanc-
tions; §22.181, Dismissal of a Proceeding; §22.203, Order of
Procedure; §22.226, Exhibits; §22.241, Investigations; §22.243
Rate Change Proceedings; §22.244, Review of Municipal Rate
Actions; §22.262, Commission Action After a Proposal for Deci-
sion; §22.264 Rehearing; and §22.281 Initiation of Rulemaking.

The amendments are necessary to maintain clear, efficient rules
of practice and procedure before the commission and include
modifications to:

(1) Remove references to the position of "general counsel" as
was required prior to September 1, 1999 by the Public Utility
Regulatory Act (PURA) §12.101(2). The statutory requirement
for a general counsel was removed from the Public Utility Regu-
latory Act (PURA) by Acts 1999, 76th Legislature, chapter 405,
§61(1), effective September 1, 1999. Any references to "general
counsel" in the Procedural Rules as proposed now refer to the
General Counsel who oversees the administrative functions of

the agency, not the statutory functions as previously required by
PURA;

(2) Modify procedures relating to service on the commission;

(3) Clarify procedures regarding informal disposition in uncon-
tested proceedings;

(4) Modify the number of copies needed for applications for cer-
tificates of operating authority and service provider certificates
of operating authority, and establish the number of copies re-
quired for certification of retail electric providers and for registra-
tion of power generation companies, self-generators or aggrega-
tors. The number of copies required is proposed at seven copies
to enable the Customer Protection Division (CPD) to also receive
a copy for review so that they can timely file their recommenda-
tion. The forms for each of these applications will be modified
accordingly;

(5) Clarify procedures for receipt by the commission of confiden-
tial material;

(6) Clarify procedures for changing an authorized representative
and information regarding notification or service;

(7) Modify procedures for late intervention to manage recurring
late filings with the commission;

(8) Establish procedures for motions for reconsideration of in-
terim orders issued by the commission;

(9) Clarify procedures for motions for rehearing;

(10) Modify procedures so that an affirmative vote is needed by
only one commissioner to add any motion for rehearing, motion
for reconsideration, appeal, or request for oral argument to an
open meeting agenda ballot; and

(11) Clarify and correct references to other statutes, rules, and
divisions within the commission and other minor non-substantive
changes.

The commission received comments on the proposed amend-
ments from Entergy Gulf States, Inc. (EGSI), TXU Electric Com-
pany (TXU), the AEP Texas Utilities (AEP), and Reliant Energy,
Inc. (Reliant).

§22.35(b)(1) Methods of Disposition, Notice of Approval

AEP commented that the commission should provide additional
clarity as to the types of proceedings that can be delegated, or
at a minimum, the process by which a category is added to the
list and where the list is to be found. Further, AEP requested that
the commission should state in this adoption preamble the legal
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authority upon which it relies to make the delegation to adminis-
tratively approve certain proceedings. AEP argued that with dis-
closure of this information, all parties will be informed and aware
of the type of proceeding that may be applied to a particular ap-
plication.

The commission relies on the Public Utility Regulatory Act
(PURA) §14.001, Power to Regulate and Supervise, for
its authority to delegate administrative approval of certain
uncontested proceedings. PURA §14.001 states that "The
commission has the general power to regulate and supervise
the business of each public utility within its jurisdiction and to
do anything specifically designated or implied by this title that
is necessary and convenient to the exercise of that power and
jurisdiction." The delegation of authority to approve certain
types of cases administratively is limited to those cases in
which there are no contested issues of facts of law. The
commission finds that delegating its authority to process cases
administratively results in no harm to any party. Further, such
delegation improves the administrative efficiency of the agency
and it is in the public interest to dispose of these cases in an
expeditious manner. In addition, simply because a case is
eligible for administrative approval does not guarantee that it
will be processed that way. Upon request of any party, or on
the administrative law judge’s own motion, the case may be
presented to the commission via proposed order. Delegation of
the types of cases subject to administrative approval is made
by the commission in open meeting. As provided in the rule, a
list of the type of cases the commission has delegated shall be
kept on the commission’s web site at www.puc.state.tx.us. The
commission finds that the rule language is clear as written and
makes no changes to §22.35.

§22.51(a)(1)(F) and 22.51(b)(2)(F); §22.52(a)(1)(A),
22.52(a)(3)(A), and 22.52(b)(1)

TXU commented that the commission should delete all ref-
erences to either the "Office of Customer Protection" or the
proposed revision, to "Customer Protection Division" entirely.
Specifically, TXU proposed that the sentence read "Further
information may also be obtained by calling the Public Utility
Commission at (512) 936-7120 or (888) 782-8477." TXU stated
that listing the phone numbers to the commission is adequate,
and that deleting the department name would lessen the need
for future revisions to the procedural rules.

The commission agrees and has made the suggested revisions.

§22.71(d), Confidential material

EGSI commented that it believes the potential benefits of the
proposed amendment to §22.71(d), requiring confidential infor-
mation to be routed through Central Records, are significantly
outweighed by both its burdens and inherent risks. EGSI states
that: (1) Central Records would have to create a separate filing
system to segregate confidential materials from non-confiden-
tial materials (AEP supports this issue); (2) the burden would
be placed on the commission to determine whether "a person’s
privacy or property interests" (i.e., in fuel reconciliation proceed-
ings) are implicated in any open records request made of the
agency and the requirement to notify those persons pursuant to
Texas Government Code §552.305; (3) the proposal would need-
lessly increase the risk of inadvertent disclosure of protected ma-
terials by increasing the risk of human error; (4) that proposed
amendment should not apply to confidential materials consid-
ered "highly sensitive"; and (5) that if adopted, the proposed

amendment should apply only to dockets initiated after the ef-
fective date of the adopted rule.

The commission disagrees with EGSI that both its burdens and
inherent risks significantly outweigh the potential benefits of the
proposed amendment. The new procedures will increase the
safety and control of confidential material by ensuring that the
materials are delivered to a central location, properly logged in
and tracked throughout the entire proceeding. Central Records
has already established a procedure to segregate confidential
material from non-confidential material. The fact that materials
designated as confidential are delivered to Central Records in-
stead of any other division in the commission in no way alters the
commission’s responsibilities under Texas Government Code,
Chapter 552. The commission’s obligations under Chapter 552
remain the same regardless of who receives the material on be-
half of the commission. Materials designated as "highly sensi-
tive" are considered a subset of confidential materials and shall
be provided to the commission in the same manner as other con-
fidential material. The extra protections for highly sensitive mate-
rial are established in the protective orders for each proceeding.
The commission has modified §22.71 to clarify that confidential
material are not "filed" in the sense that they are subject to the
commission’s other filing requirements. The confidential mate-
rials are not kept in Central Records, but are moved to locked
and secured areas on the seventh and eighth floors of the com-
mission’s offices. Once the amendment to §22.71 becomes ef-
fective, all confidential materials shall be provided to the com-
mission pursuant to the current rule, regardless of whether the
proceeding was initiated prior to the effective date of the rule.

Reliant and AEP filed comments requesting that the proposed
rule be modified to codify the commission’s policy that a limited
number of commission staff will handle the confidential material
and that each staff person will sign an agreement not to open the
sealed containers of confidential information. Reliant also pro-
vided a copy of the amended protective order in Docket Number
22355, Application of Reliant Energy Incorporated for Approval
of Unbundled Cost of Service Rate Pursuant to PURA §39.201
and Public Utility Commission Substantive Rule §25.344. Re-
liant noted that it and the commission’s Legal Division requested
an amendment to the protective order in that proceeding to be
consistent with the proposed practice. Reliant and AEP sug-
gested that a similar protective order be adopted in future cases
so that there will be continuity between the protective orders and
the amended procedural rule.

Although the commission does not believe it is necessary to cod-
ify internal management or organization in it’s procedural rules,
it understands the parties’ need for assurance that confidential
material is being handled with the utmost care. The commission
agrees to include language that staff who handle the delivery and
securing of confidential material shall sign an agreement not to
open the sealed containers, as long as the containers are prop-
erly marked pursuant to §22.71(d)(1). The commission appre-
ciates Reliant’s efforts in providing a modified protective order
to assist with the transition in the commission’s procedures for
confidential material and finds that the protective order in Docket
Number 22355 meets parties concerns as well as the amended
requirements of §22.71. The commission supports using a sim-
ilar protective order in other proceedings.

TXU commented that the term "filing materials made confidential
by law" should be revised to "making available materials desig-
nated as confidential." TXU states that the types of materials that
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may be designated as confidential are addressed in the commis-
sion’s substantive rules and protective orders and should not be
defined in this rule. TXU stated that any discussion concerning
the appropriateness of the "confidential" designation should be
properly handled within the docketed proceeding. TXU further
suggested that the term "filing" should not be used when refer-
ring to confidential information as it implies that the commission’s
other "filing" requirements apply to confidential information and
suggested alternative language.

The commission agrees and has modified the rule accordingly.

TXU commented that confidential materials are provided to the
commission in at least two different situations: (1) in response
to a discovery request, and (2) in accordance with commission
filing package requirements prior to a control number being as-
signed. TXU stated that the proposed rule does not contemplate
the second category and suggested that the language in para-
graph (1) be modified to take this into consideration and to in-
clude a process to obtain a control number at the time of filing,
so that the confidential materials may be clearly marked at the
time they are provided to Central Records. TXU also requested
clarification of whether the "cover letter" would be available to the
public or remain with the confidential material.

The cover letters are kept in the file in Central Records and are
available to the public. The cover letter helps to ensure a com-
plete list of filings that have been made. Due to the volume of
filings, a number can not be assigned immediately while the par-
ties are waiting in line. Parties need to ensure that cover letters
and containers for new applications are clearly marked with the
identity of the filing party and the style of the proceeding. Central
Records will fill in the control number as soon as it is available.
The rule has been modified accordingly.

TXU suggested that the requirement to mark each page as "con-
fidential" be modified so as to require each page be marked con-
fidential "or in such a manner as is in accordance with the appli-
cable protective order."

The commission agrees that some flexibility is needed in this
area and has amended the rule to require the materials to have
each page marked confidential ". . . or as required by the indi-
vidual protective orders in each proceeding."

AEP commented that consideration should be made to desig-
nate a person in Central Records to be the recipient of confi-
dential information and to formalize the process of handing off
documents to the Legal Division to reduce the chances of er-
ror. AEP also commented that the commission should consider
a separate procedure for information classified as "highly sensi-
tive confidential information." AEP also requested clarification of
the storage requirements for confidential material and that proce-
dures for document retention and disposal should be thoroughly
described.

Confidential material will be received by the filing clerk and
turned over to the director of Central Records, or in the director’s
absence, the director’s designee trained in the handling and
management of confidential material. All confidential materials
are stored in locked and secured areas on the seventh and
eight floors. The commission finds that it is not necessary to
add language to this effect in the rule. As previously stated, the
commission finds that "highly sensitive confidential material" is a
subset of confidential material and any additional requirements
for protecting this material are found in the protective orders for
each proceeding. Language has been added to §22.71 to clarify

that confidential information shall be maintained and returned
pursuant to the protective orders in each proceeding and/or the
commission’s records retention schedule as approved by the
Texas State Library and Archives Commission.

§22.104(d)(5), Motions to intervene

AEP commented that to avoid potential conflict between para-
graphs (4) and (5), paragraph (5) should be limited to those cir-
cumstances not covered in paragraph (4).

The commission agrees and has modified the rule accordingly.

§22.123, Appeal of an Interim Order and Motions for Reconsid-
eration of Interim Orders Issued by the Commission

AEP believes this section could be improved by not only requir-
ing the party to show the reasons why an order is unjustified or
improper, but also show how the threshold issues in subsection
(b)(1) are met. AEP also suggested language to clarify that in-
terim orders are not subject to motions for rehearing prior to the
issuance of a final order.

The commission agrees with AEP’s suggested changes and has
modified the proposed rule.

TXU suggested that subsection (b)(2) clarify the timing for filing
a motion for consideration of an oral interim order by adding the
language ". . . when no written order is to be issued."

The commission agrees and has made the change.

All comments, including any not specifically referenced herein,
were fully considered by the commission. In adopting these
sections, the commission makes other minor grammatical and
sentence structure modifications for the purpose of clarifying its
intent and non-substantive modifications to conform to the pro-
posed amendments to the Procedural Rules, Subchapters P, Q,
and R.

SUBCHAPTER A. GENERAL PROVISIONS
AND DEFINITIONS
16 TAC §22.1, §22.2

These amendments are adopted under the Public Utility Regu-
latory Act, Texas Utilities Code Annotated §14.002 and §14.052
(Vernon 1998 & Supplement 2001) (PURA) which provides the
commission with the authority to make and enforce rules rea-
sonably required in the exercise of its powers and jurisdiction,
including rules of practice and procedure.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002 and §14.052.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 6, 2001.

TRD-200101346
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: March 26, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
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SUBCHAPTER B. THE ORGANIZATION OF
THE COMMISSION
16 TAC §22.22

This amendment is adopted under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 and §14.052 (Ver-
non 1998 & Supplement 2001) (PURA) which provides the com-
mission with the authority to make and enforce rules reasonably
required in the exercise of its powers and jurisdiction, including
rules of practice and procedure.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002 and §14.052.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 6, 2001.

TRD-200101345
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: March 26, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
SUBCHAPTER C. CLASSIFICATION OF
APPLICATIONS OR OTHER DOCUMENTS
INITIATING A PROCEEDING
16 TAC §22.33, §22.35

These amendments are adopted under the Public Utility Regu-
latory Act, Texas Utilities Code Annotated §14.002 and §14.052
(Vernon 1998 & Supplement 2001) (PURA) which provides the
commission with the authority to make and enforce rules rea-
sonably required in the exercise of its powers and jurisdiction,
including rules of practice and procedure.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002 and §14.052.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 6, 2001.

TRD-200101344
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: March 26, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
SUBCHAPTER D. NOTICE
16 TAC §22.51, §22.52

These amendments are adopted under the Public Utility Regu-
latory Act, Texas Utilities Code Annotated §14.002 and §14.052
(Vernon 1998 & Supplement 2001) (PURA) which provides the
commission with the authority to make and enforce rules rea-
sonably required in the exercise of its powers and jurisdiction,
including rules of practice and procedure.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002 and §14.052.

§22.51. Notice for Public Utility Regulatory Act, Chapter 36, Sub-
chapters C - E; Chapter 51, §51.009; and Chapter 53, Subchapters C
- E, Proceedings.

(a) Notice in a proceeding seeking a rate increase. In pro-
ceedings under PURA, Chapter 36, Subchapters C and E; Chapter 51,
§51.009; or Chapter 53, Subchapters C and E involving the commis-
sion’s original jurisdiction over a utility’s proposed increase in rates,
the applicant shall give notice in the following manner:

(1) Publication of notice. The applicant shall publish no-
tice of its statement of intent to change rates in a conspicuous form and
place at least once a week for four consecutive weeks prior to the ef-
fective date of the proposed rate change, in a newspaper having general
circulation in each county containing territory affected by the proposed
rate change. The published notice shall contain the following informa-
tion:

(A) the effect the proposed change is expected to have
on the revenues of the company for major rate proceedings, the change
must be expressed as an annual dollar increase over adjusted test year
revenues and as a percent increase over adjusted test year revenues;

(B) the effective date of the proposed rate change;

(C) the classes and numbers of utility customers
affected by the rate change;

(D) a description of the service for which a change is
requested;

(E) whenever possible, the established intervention
deadline; and

(F) the following language: "Persons who wish to inter-
vene in or comment upon these proceedings should notify the Public
Utility Commission of Texas (commission) as soon as possible, as an
intervention deadline will be imposed. A request to intervene or for
further information should be mailed to the Public Utility Commission
of Texas, P.O. Box 13326, Austin, Texas 78711-3326. Further infor-
mation may also be obtained by calling the Public Utility Commission
at (512) 936-7120 or (888) 782-8477. Hearing- and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. The deadline for intervention in the proceeding is 45
days after the date the application was filed with the commission."

(2) Notice by mail. The applicant shall mail notice of its
statement of intent to change rates to all of the applicant’s affected cus-
tomers. This notice may be mailed separately or may be mailed with
customer billings. At the top of this notice, the following language
shall be printed in prominent lettering: "Notice of Rate Change Re-
quest." The notice must meet the requirements of paragraph (1) of this
subsection. Whenever possible, the established intervention deadline
shall be included in the notice.

(3) Notice to municipalities. The applicant shall mail or
deliver a copy of the statement of intent to the appropriate officer of
each affected municipality at least 35 days prior to the effective date of
the proposed rate change.
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(b) Notice in PURA, Chapter 36, Subchapters C and E; Chap-
ter 51, §51.009; or Chapter 53, Subchapters C and E proceeding seek-
ing a rate decrease. In proceedings initiated pursuant to PURA, Chapter
36, Subchapters C and E; Chapter 51, §51.009; or Chapter 53, Sub-
chapters C and E in which a rate reduction that does not involve a rate
increase for any customer is sought, the applicant shall give notice in
the following manner:

(1) Publication not required. The applicant may not be re-
quired to publish notice of its statement of intent to change rates in any
newspaper when the utility is seeking to reduce rates for all affected
customers.

(2) Notice by mail to affected customers. The applicant
shall mail notice of the proposed rate decrease to all of the applicant’s
affected customers. This notice may be mailed separately or may be
mailed with customer billings. At the top of this notice, the following
language shall be printed in prominent lettering: "Notice of Rate De-
crease Request." The notice shall contain the following information:

(A) the effect the proposed change is expected to have
on the revenues of the applicant, expressed as an annual dollar decrease
from adjusted test year revenues and as a percent decrease from ad-
justed test year revenues;

(B) the effective date of the proposed rate decrease;

(C) the classes and numbers of utility customers
affected by the rate decrease;

(D) a description of the service for which a rate change
is requested;

(E) whenever possible, the established intervention
deadline; and

(F) the following language: "Persons who wish to inter-
vene in or comment upon these proceedings should notify the Public
Utility Commission of Texas (commission) as soon as possible, as an
intervention deadline will be imposed. A request to intervene or for
further information should be mailed to the Public Utility Commission
of Texas, P.O. Box 13326, Austin, Texas 78711-3326. Further infor-
mation may also be obtained by calling the Public Utility Commission
at (512) 936-7120 or (888) 782-8477. Hearing- and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. The deadline for intervention in the proceeding is 45
days after the date the application was filed with the commission."

(3) Notice to municipalities. The applicant shall mail or
deliver a copy of the statement of intent to the appropriate officer of
each affected municipality at least 35 days prior to the effective date of
the proposed rate decrease.

(c) Notice in PURA, Chapter 36, Subchapter D; or Chapter 53,
Subchapter D rate investigation. In an investigation into a utility’s rates
pursuant to PURA, Chapter 36, Subchapter D; or Chapter 53, Subchap-
ter D, the presiding officer may require the utility under investigation to
provide reasonable notice to its customers and affected municipalities.
Reasonable notice may include notice of the type set forth in subsec-
tion (a) of this section.

(d) Affidavits regarding notice. The applicant shall submit af-
fidavits attesting to the provision of the notice required or ordered pur-
suant to this section within a reasonable time and by such date as may
be established by the presiding officer.

(1) Publisher’s affidavits. Proof of publication of notice
shall be made in the form of a publisher’s affidavit which shall spec-
ify the newspaper(s) in which the notice was published; the county or

counties in which the newspaper(s) is or are of general circulation; and
the dates upon which the notice was published.

(2) Affidavit for notice to affected customers. If notice to
affected customers has been provided, an affidavit attesting to the pro-
vision of notice to affected customers shall specify the dates of the pro-
vision of such notice; the means by which such notice was provided;
and the affected customer classes to which such notice was provided.

(3) Affidavit for notice to municipality. An affidavit attest-
ing to the provision of notice to municipalities shall specify the dates of
the provision of notice and the identity of the individual cities to which
such notice was provided.

§22.52. Notice in Licensing Proceedings.

(a) Notice in electric licensing proceedings. In all electric
licensing proceedings except minor boundary changes, the applicant
shall give notice in the following ways:

(1) Applicant shall publish notice of the applicant’s intent
to secure a certificate of convenience and necessity in a newspaper hav-
ing general circulation in the county or counties where a certificate
of convenience and necessity is being requested, once each week for
two consecutive weeks beginning with the week after the application is
filed with the commission. This notice shall identify in general terms
the type of facility if applicable, and the estimated expense associated
with the project.

(A) The notice shall also include the following state-
ment in the first paragraph: "Persons with questions about this project
should contact (name of utility contact) at (utility contact telephone
number). Persons who wish to intervene in the proceeding or comment
upon action sought, should contact the Public Utility Commission of
Texas, P.O. Box 13326, Austin, Texas 78711-3326, or call the Public
Utility Commission at (512) 936-7120 or (888) 782-8477. Hearing-
and speech-impaired individuals with text telephones (TTY) may con-
tact the commission at (512) 936-7136. The deadline for intervention
in the proceeding is (date 45 days after the date the application was
filed with the commission) and a letter requesting intervention should
be received by the commission by that date."

(B) The notice shall further describe in clear, precise
language the geographic area for which the certificate is being
requested and the location of all preferred and alternative routes of
the proposed facility. This description shall refer to area landmarks,
including but not limited to geographic landmarks, municipal and
county boundary lines, streets, roads, highways, railroad tracks, and
any other readily identifiable points of reference, unless no such
references exist for the geographic area.

(C) The notice shall state a location where a map may
be reviewed and from whom a copy of the map may be obtained. The
map shall clearly and conspicuously illustrate the location of the area
for which the certificate is being requested including the preferred lo-
cation and any alternative locations of the proposed facility, and shall
reflect area landmarks, including but not limited to geographic land-
marks, municipal and county boundary lines, streets, roads, highways,
railroad tracks, and any other readily identifiable points of reference,
unless no such references exist for the geographic area.

(D) Proof of publication of notice shall be in the form
of a publisher’s affidavit which shall specify the newspaper(s) in which
the notice was published, the county or counties in which the newspa-
per(s) is or are of general circulation the dates upon which the notice
was published, and a copy of the notice as published. Proof of publi-
cation shall be submitted to the commission as soon as available.
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(2) Applicant shall, upon filing an application, also mail
notice of its application to municipalities withinfive miles of the re-
quested territory or facility, neighboring utilities providing the same
utility service within five miles of the requested territory or facility,
and the county government(s) of all counties in which any portion of
the proposed facility or requested territory is located. The notice shall
contain the information as set out in paragraph (1) of this subsection
and a map as described in paragraph (1) of this subsection. An affi-
davit attesting to the provision of notice to municipalities, utilities, and
counties shall specify the dates of the provision of notice and the iden-
tity of the individual municipalities, utilities, and counties to which
such notice was provided. Before final approval of any modification
in the applicant’s proposed route(s), applicant shall provide notice as
required under this paragraph to municipalities, utilities and counties
affected by the modification which have not previously received notice.
The notice of modification shall state such entities will have 20 days to
intervene.

(3) Applicant shall, upon filing an application, mail notice
of its application to the owners of land, as stated on the current county
tax roll(s), who would be directly affected by the requested certificate,
including the preferred location and any alternative location of the pro-
posed facility. For purposes of this paragraph, land is directly affected
if an easement would be obtained over all or any portion of it, or if it
contains a habitable structure that would be within 200 feet of the pro-
posed facility.

(A) The notice must contain all information required in
paragraph (1) of this subsection and contain the following statement in
the first paragraph of the notice printed in bold-face type: "Your land
may be directly affected in this proceeding. If the preferred route or
one of the alternative routes requested under the certificate is approved
by the Public Utility Commission of Texas, the utility will have the
right to build a facility which may directly affect your land. This pro-
ceeding will not determine the value of your land or the value of an
easement if one is needed by the utility to build the facility. If you
have questions about this project, you should contact (name of utility
contact) at (utility contact telephone number). If you wish to partici-
pate in this proceeding by becoming a party or to comment upon action
sought, you should contact the Public Utility Commission of Texas,
P.O. Box 13326, Austin, Texas 78711-3326, or call the Public Util-
ity Commission at (512) 936-7120 or (888) 782-8477. Hearing- and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136. If you wish to participate in this
proceeding by becoming a party, the deadline for intervention in the
proceeding is (date 45 days after the date the application was filed with
the commission), and you must send a letter requesting intervention to
the commission which is received by that date."

(B) The notice must include a map as described in para-
graph (1) of this subsection. Applicants may provide either a map of
the entire proposed and alternative routes or maps for each county.

(C) Before final approval of any modification in the ap-
plicant’s proposed route(s), applicant shall provide notice as required
under subparagraphs (A) and (B) of this paragraph to all directly af-
fected landowners who have not already received such notice.

(D) Proof of notice may be established by an affidavit
affirming that the applicant sent notice by first-class mail to each of
the persons listed as an owner of directly affected land on the cur-
rent county tax roll(s). The proof of notice shall include a list of all
landowners to whom notice was sent and a statement of whether any
formal contact related to the proceeding between the utility and the
landowner other than the notice has occurred. This proof of notice shall
be filed with the commission no later than 20 days after the filing of the
application.

(E) Upon the filing of proof of notice as described in
subparagraph (D) of this paragraph, the lack of actual notice to any
individual landowner will not in and of itself support a finding that the
requirements of this paragraph have not been satisfied. If, however,
the utility finds that an owner of directly affected land has not received
notice, it shall immediately provide notice in the same form described
in subparagraphs (A) and (B) of this paragraph, except that the notice
shall state that the person has fifteen days to intervene. The utility shall
immediately notify the commission that such supplemental notice has
been provided.

(4) The utility shall hold at least one public meeting prior
to the filing of its licensing application if 25 or more persons would be
entitled to receive direct mail notice of the application.

(5) Failure to provide notice in accordance with this section
shall be cause for day-for-day extension of deadlines for intervention
and for commission action on the application.

(6) Upon entry of a final, appealable order by the commis-
sion approving an application, the utility shall provide notice to all own-
ers of land who previously received direct notice. Proof of notice under
this subsection shall be provided to the commission’s staff.

(A) If the owner’s land is directly affected by the ap-
proved route, the notice shall consist of a copy of the final order.

(B) If the owner’s land is not directly affected by the
approved route, the notice shall consist of a brief statement that the
land is no longer the subject of a pending proceeding and will not be
directly affected by the facility.

(b) Notice in telephone licensing proceedings. In all telephone
licensing proceedings, except minor boundary changes, applications
for a certificate of operating authority, or applications for a service
provider certificate of operating authority, the applicant shall give no-
tice in the following ways:

(1) Applicants shall publish in a newspaper having general
circulation in the county or counties where a certificate of convenience
and necessity is being requested, once each week for two consecutive
weeks, beginning the week after the application is filed, notice of the
applicant’s intent to secure a certificate of convenience and necessity.
This notice shall identify in general terms the types of facilities, if appli-
cable, the area for which the certificate is being requested, and the esti-
mated expense associated with the project. Whenever possible, the no-
tice should state the established intervention deadline. The notice shall
also include the following statement: "Persons with questions about
this project should contact (name of utility contact) at (utility contact
telephone number). Persons who wish to intervene in the proceeding or
comment upon action sought, should contact the Public Utility Com-
mission, P.O. Box 13326, Austin, Texas 78711-3326, or call the Public
Utility Commission at (512) 936-7120 or (888) 782-8477. Hearing-
and speech-impaired individuals with text telephones (TTY) may con-
tact the commission at (512) 936-7136. The deadline for intervention
in the proceeding is (date 70 days after the date the application was filed
with the commission) and you must send a letter requesting interven-
tion to the commission which is received by that date." Proof of pub-
lication of notice shall be in the form of a publisher’s affidavit, which
shall specify the newspaper(s) in which the notice was published; the
county or counties in which the newspaper(s) is or are of general cir-
culation; and the dates upon which the notice was published. Proof of
publication shall be submitted to the commission as soon as available.

(2) Applicant shall also mail notice of its application,
which shall contain the information as set out in paragraph (1) of
this subsection, to cities and to neighboring utilities providing the
same service withinfive miles of the requested territory or facility.
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Applicant shall also provide notice to the county government of all
counties in which any portion of the proposed facility or territory is
located. The notice provided to county governments shall be identical
to that provided to cities and to neighboring utilities. An affidavit
attesting to the provision of notice to counties shall specify the dates
of the provision of notice and the identity of the individual counties
to which such notice was provided.

(3) Failure to provide notice in accordance with this section
shall be cause for day-for-day extension of deadlines for intervention.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 6, 2001.

TRD-200101343
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: March 26, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
SUBCHAPTER E. PLEADINGS AND OTHER
DOCUMENTS
16 TAC §§22.71, 22.72, 22.75

These amendments are adopted under the Public Utility Regu-
latory Act, Texas Utilities Code Annotated §14.002 and §14.052
(Vernon 1998 & Supplement 2001) (PURA) which provides the
commission with the authority to make and enforce rules rea-
sonably required in the exercise of its powers and jurisdiction,
including rules of practice and procedure.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002 and §14.052.

§22.71. Filing of Pleadings, Documents and Other Materials.

(a) Applicability. This section applies to all pleadings as de-
fined in §22.2 of this title (relating to Definitions) and the following
documents:

(1) All documents filed relating to a rulemaking proceed-
ing;

(2) Applications filed pursuant to the Public Utility Regu-
latory Act (PURA) or the commission’s substantive rules in Chapter
25 and 26 of this title.

(3) Letters or memoranda relating to any item with a con-
trol number;

(4) Reports pursuant to PURA, commission rules or re-
quest of the commission.

(5) Discovery requests and responses.

(b) File with the commission filing clerk. All pleadings and
documents required to be filed with the commission shall be filed with
the commission filing clerk, and shall state the control number on the
heading, if known.

(c) Number of items to be filed. Unless otherwise provided by
this chapter or ordered by the presiding officer, the number of copies
to be filed, including the original, are as follows:

(1) applications, petitions, and complaints: ten copies;

(2) applications for expanded local calling: seven copies;

(3) applications for certificates of operating authority
(COAs) or service provider certificates of operating authority (SP-
COA), amendments to COA or SPCOA applications, and all pleadings
or documents related to the applications for COAs or SPCOAs: seven
copies;

(4) applications for certification of retail electric providers
or for registration of power generation companies, self-generators or
aggregators: seven copies;

(5) tariffs:

(A) for review under §22.33 of this title (relating to Tar-
iff Filings), including discovery responses for tariffs filed under §22.33
of this title: six copies;

(B) related to docketed proceedings: ten copies; and

(C) related to discovery responses in docketed proceed-
ings: four copies;

(6) exceptions, replies, interim appeals, requests for oral
argument, and other documents addressed to the commissioners: 19
copies;

(7) testimony and briefs: 11 copies, except that in contested
cases transferred to the State Office of Administrative Hearings, parties
must file 13 copies of testimony and briefs;

(8) rate, fuel factor, and fuel reconciliation filing packages:
11 copies;

(9) applications for certificates of convenience and neces-
sity for transmission lines or boundary changes, certificate of conve-
nience and necessity exemptions, and service area exceptions: seven
copies;

(10) discovery requests:five copies;

(11) discovery responses: four copies;

(12) reports filed pursuant to the Public Utility Regulatory
Act or the commission’s Substantive Rules: four;

(13) comments to proposed rulemakings: 16; and

(14) other pleadings and documents: ten copies, except
that in contested cases transferred to the State Office of Administrative
Hearings (SOAH), parties must file 12 copies of other pleadings and
documents.

(d) Confidential material:

(1) A party providing materials designated as confidential
shall deliver them in an enclosed, sealed and labeled container, accom-
panied by an explanatory cover letter. The cover letter shall identify the
control number, if available, and style of the proceeding and explain the
nature of the sealed materials. The container shall identify the control
number, if available, style of the proceeding, and name of the submit-
ting party, and be marked "CONFIDENTIAL & UNDER SEAL" in
bold print at least one inch in size and include any other markings as
required by the individual protective orders in each proceeding. Each
page of the confidential material shall be marked "confidential" or as
required by the individual protective orders in each proceeding.

(2) Unless otherwise provided by this chapter or order of
the presiding officer the number of copies of confidential material de-
livered to the commission shall be as follows:

(A) related to arbitrations: one copy;
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(B) related to discovery: two copies;

(C) related to contested cases transferred to the SOAH:
two copies to Central Records and one copy delivered directly to
SOAH;

(D) related to any other proceeding: two copies; and

(E) related to request for proposal for goods and/or ser-
vices: one copy

(3) Unless otherwise provided by this chapter or order of
the presiding officer, all confidential material shall be delivered to the
commission’s Central Records. All commission employees receiving
confidential materials through Central Records, or otherwise handling
or routing confidential materials for any purpose, shall sign an agree-
ment not to open any sealed containers marked pursuant to paragraph
(1) of this subsection. Confidential material shall not be filed with the
commission electronically unless specific arrangements are made and
agreed to by the parties involved on a case-by-case basis.

(A) Material related to arbitrations. Central Records
will route the one copy to the commission’s Policy Development Divi-
sion.

(B) Material related to contested cases transferred to
SOAH and other docketed proceedings. Central Records will maintain
one file copy, that is not accessible to the public or commission staff.
Central Records will route the additional copy to the commission’s Le-
gal Division. Commission staff who have signed an agreement to abide
by the protective order in the proceeding may view the copy of the con-
fidential material maintained by the commission’s Legal Division. The
party who provides the confidential material will be responsible for de-
livering one copy of confidential materials not related to discovery to
SOAH.

(C) Request for proposal for goods and/or services.
Confidential material related to a request for proposal for goods and/or
services will be delivered to the commission’s General Counsel or the
General Counsel’s authorized representative.

(4) Confidential materials shall be maintained, destroyed
and/or returned to the providing party pursuant to the individual protec-
tive orders in each proceeding and the commissions Records Retention
Schedule as approved by the Texas State Library and Archives Com-
mission.

(e) Receipt by the commission. Pleadings and any other doc-
uments shall be deemed filed when the required number of copies and
the electronic copy, if required, in conformance with §22.72 of this title
(relating to Formal Requisites of Pleadings and Documents to be Filed
with the Commission) are presented to the commission filing clerk for
filing. The commission filing clerk shall accept pleadings and docu-
ments if the person seeking to make the filing is in line by the time the
pleading or document is required to be filed.

(f) No filing fee. No filing fee is required to file any pleading
or document with the commission.

(g) Office hours of the commission filing clerk. With the ex-
ception of open meeting days, for the purpose of filing documents, the
office hours of the commission filing clerk are from 9:00 a.m. to 5:00
p.m., Monday through Friday, on working days.

(1) On open meeting days, the commissioners and the Pol-
icy Development Division may file items related to the open meeting
on behalf of the commissioners between the hours of 8:00 a.m. and
9:00 a.m. The commissioners and the Policy Development Division
shall provide the filing clerk with an extra copy of all documents filed
pursuant to this paragraph for public access.

(2) Central Records will open at 8:00 a.m. on open meeting
days. With the exception of paragraph (1) of this subsection, no filings
will be accepted between the hours of 8:00 a.m. and 9:00 a.m.

(h) Filing a copy or facsimile copy in lieu of an original. Sub-
ject to the requirements of subsection (c) of this section and §22.72 of
this title, a copy of an original document or pleading, including a copy
that has been transmitted through a facsimile machine, may be filed, so
long as the party or the attorney filing such copy maintains the original
for inspection by the commission or any party to the proceeding.

(i) Filing deadline. All documents shall be filed by 3:00 p.m.
on the date due, unless otherwise ordered by the presiding officer.

(j) Filing deadlines for documents addressed to the commis-
sioners.

(1) Except as provided in paragraph (2) of this subsection,
all documents from parties addressed to the commissioners relating to
any proceeding that has been placed on the agenda of an open meeting
shall be filed with the commission filing clerk no later than seven days
prior to the open meeting at which the proceeding will be considered
provided that no party is prejudiced by the timing of the filing of the
documents. Documents that are not filed before the deadline and do
not meet one of the exceptions in paragraph (2) of this subsection, will
be considered untimely filed, and may not be reviewed by the commis-
sioners in their open meeting preparations.

(2) The deadline established in paragraph (1) of this sub-
section does not apply if:

(A) The documents have been specifically requested by
one of the commissioners;

(B) The parties are negotiating and such negotiation re-
quires the late filing of documents; or

(C) Good cause for the late filing exists. Good cause
must clearly appear from specific facts shown by written pleading that
compliance with the deadline was not reasonably possible and that fail-
ure to meet the deadline was not the result of the negligence of the party.
The finding of good cause lies within the discretion of the commission.

(3) Documents filed under paragraph (2) of this subsection
shall be served on all parties by hand delivery, facsimile transmission,
or by overnight courier delivery.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 6, 2001.

TRD-200101342
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: March 26, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
SUBCHAPTER F. PARTIES
16 TAC §§22.101 - 22.105

These amendments are adopted under the Public Utility Regu-
latory Act, Texas Utilities Code Annotated §14.002 and §14.052
(Vernon 1998 & Supplement 2001) (PURA) which provides the
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commission with the authority to make and enforce rules rea-
sonably required in the exercise of its powers and jurisdiction,
including rules of practice and procedure.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002 and §14.052.

§22.104. Motions to Intervene.

(a) Necessity for filing motion to intervene. Applicants, com-
plainants, and respondents, as defined in §22.2 of this title (relating
to Definitions), are necessary parties to proceedings which they have
initiated or which have been initiated against them, and need not file
motions to intervene in order to participate as parties in such proceed-
ings.

(b) Time for filing motion. Motions to intervene shall be filed
within 45 days from the date an application is filed with the commis-
sion, unless otherwise provided by statute, commission rule, or order
of the presiding officer. The motion shall be served upon all parties to
the proceeding and upon all persons that have pending motions to in-
tervene.

(c) Rights of persons with pending motions to intervene. Per-
sons who have filed motions to intervene shall have all the rights and
obligations of a party pending the presiding officer’s ruling on the mo-
tion to intervene.

(d) Late intervention.

(1) A motion to intervene that was not timely filed may be
granted. In acting on a late filed motion to intervene, the presiding
officer shall consider:

(A) any objections that are filed;

(B) whether the movant had good cause for failing to
file the motion within the time prescribed;

(C) whether any prejudice to, or additional burdens
upon, the existing parties might result from permitting the late
intervention;

(D) whether any disruption of the proceeding might re-
sult from permitting late intervention; and

(E) whether the public interest is likely to be served by
allowing the intervention.

(2) The presiding officer may impose limitations on the
participation of an intervenor to avoid delay and prejudice to the other
parties.

(3) Except as otherwise ordered, an intervenor shall accept
the procedural schedule and the record of the proceeding as it existed
at the time of filing the motion to intervene.

(4) In an electric licensing proceeding in which a utility
did not provide direct notice to an owner of land directly affected by
the requested certificate, late intervention shall be granted as a matter
of right to such a person, provided that the person files a motion to
intervene within 15 days of actually receiving the notice. Such a person
should be afforded sufficient time to prepare for and participate in the
proceeding.

(5) Late intervention after Proposal for Decision (PFD) or
Proposed Order (PO) issued. For late interventions, other than those
pursuant to paragraph (4) of this subsection, the procedures in subpara-
graphs (A) - (B) of this paragraph apply:

(A) Agenda ballot. Upon receipt of a motion to inter-
vene after the PFD or PO has been issued, the Policy Development
Division shall send separate ballots to each commissioner to determine

whether the motion to intervene will be considered at an open meet-
ing. The Policy Development Division shall notify the parties by letter
whether a commissioner by individual ballot has added the motion to
intervene to an open meeting agenda, but will not identify the request-
ing commissioner(s).

(B) Denial. If afterfive working days of the filing of a
motion to intervene, which has been filed after the PFD or PO has been
issued, no commissioner has by agenda ballot, placed the motion on
the agenda of an open meeting, the motion is deemed denied. If any
commissioner has balloted in favor of considering the motion, it shall
be placed on the agenda of the next regularly scheduled open meeting
or such other meeting as the commissioners may direct by the agenda
ballot. In the event two or more commissioners vote to consider the
motion, but differ as to the date the motion shall be heard, the motion
shall be placed on the latest of the dates specified by the ballots. The
time for ruling on the motion shall expire three days after the date of
the open meeting, unless extended by action of the commission.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 6, 2001.

TRD-200101341
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: March 26, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
SUBCHAPTER G. PREHEARING
PROCEEDINGS
16 TAC §§22.123, 22.126, 22.127

These amendments are adopted under the Public Utility Regu-
latory Act, Texas Utilities Code Annotated §14.002 and §14.052
(Vernon 1998 & Supplement 2001) (PURA) which provides the
commission with the authority to make and enforce rules rea-
sonably required in the exercise of its powers and jurisdiction,
including rules of practice and procedure.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002 and §14.052.

§22.123. Appeal of an Interim Order and Motions for Reconsidera-
tion of Interim Order Issued by the Commission.

(a) Appeal of an interim order.

(1) Availability of appeal. Appeals are available for any or-
der of the presiding officer that immediately prejudices a substantial or
material right of a party, or materially affects the course of the hearing,
other than evidentiary rulings. Interim orders shall not be subject to
exceptions or application for rehearing prior to issuance of a proposal
for decision.

(2) Procedure for appeal. If the presiding officer intends to
reduce an oral ruling to a written order, the presiding officer shall so
indicate on the record at the time of the oral ruling and shall promptly
issue the written order. Any appeal to the commission from an interim
order shall be filed within ten days of the issuance of the written order
or the appealable oral ruling when no written order is to be issued.
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The appeal shall be served on all parties by hand delivery, facsimile
transmission, or by overnight courier delivery.

(3) Contents. An appeal shall specify the reasons why the
interim order is unjustified, improper, or immediately prejudices a sub-
stantial or material right of a party or materially affects the course of
the hearing.

(4) Responses. Any response to an appeal shall be filed
within five working days of the filing of the appeal.

(5) Motion for stay. Pending a ruling by the commission-
ers, the presiding officer may, upon motion, grant a stay of the interim
order. A motion for a stay shall specify the basis for a stay. Good cause
shall be shown for granting a stay. The mere filing of an appeal shall
not stay the interim order or the procedural schedule.

(6) Agenda ballot. Upon filing of an appeal, the Policy De-
velopment Division shall send separate ballots to each commissioner
to determine whether they will consider the appeal at an open meet-
ing. The Policy Development Division shall notify the parties by letter
whether a commissioner by individual ballot has added the appeal to
an open meeting agenda, but will not identify the requesting commis-
sioner(s).

(7) Denial or granting of appeal.

(A) If after ten days of the filing of an appeal, no com-
missioner has, by agenda ballot, placed the appeal on the agenda of an
open meeting, the appeal is deemed denied.

(B) If any commissioner has balloted in favor of consid-
ering the appeal, it shall be placed on the agenda of the next regularly
scheduled open meeting or such other meeting as the commissioner
may direct by the agenda ballot. In the event two or more commission-
ers vote to consider the appeal, but differ as to the date the appeal shall
be heard, the appeal shall be placed on the latest of the dates specified
by the ballots. The time for ruling on the appeal shall expire three days
after the date of the meeting, unless extended by action of the commis-
sion.

(8) Reconsideration of appeal by presiding officer. The
presiding officer may treat an appeal as a motion for reconsideration
and may withdraw or modify the order under appeal prior to a com-
mission decision on the appeal. The presiding officer shall notify the
commission of its decision to treat the appeal as a motion for reconsid-
eration.

(b) Motion for reconsideration of interim order issued by the
commission.

(1) Availability of motion for reconsideration. Motions are
available for any interim order of the commission that immediately
prejudices a substantial or material right of a party, or materially af-
fects the course of the hearing, other than evidentiary rulings. Interim
orders shall not be subject to exceptions prior to issuance of a proposal
for decision or motions for rehearing prior to the issuance of a final or-
der.

(2) Procedure for motion for reconsideration. If the com-
mission does not intend to reduce an oral ruling to a written order, the
commission shall so indicate on the record at the time of the oral rul-
ing. A motion for reconsideration of an interim order issued by the
commission shall be filed withinfive workings days of the issuance of
the written interim order or the oral interim ruling. The motion for re-
consideration shall be served on all parties by hand delivery, facsimile
transmission, or by overnight courier delivery.

(3) Content. A motion for reconsideration shall specify the
reasons why the interim order is unjustified or improper.

(4) Responses. Any response to a motion for reconsidera-
tion shall be filed within three working days of the filing of the motion.

(5) Agenda ballot. Upon filing a motion for reconsidera-
tion, the Policy Development Division shall send separate ballots to
each commissioner to determine whether they will consider the motion
at an open meeting. The Policy Development Division shall notify the
parties by letter whether a commissioner by individual ballot has added
the motion to an open meeting agenda, but will not identify the request-
ing commissioner(s).

(6) Denial or granting of motion.

(A) If after five working days of the filing of a motion no
commissioner has, by agenda ballot, placed the motion on the agenda
for an open meeting, the motion is deemed denied.

(B) If any commissioner has balloted in favor of consid-
ering the motion, it shall be placed on the agenda for the next regularly
scheduled open meeting or such other meeting as the commissioner
may direct by the agenda ballot. In the event two or more commission-
ers vote to consider the motion, but differ as to the date the motion shall
be heard, the motion shall be placed on the latest of the dates specified
by the ballots. The time for ruling on the motion shall expire three days
after the open meeting, unless extended by action of the commission.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 6, 2001.

TRD-200101340
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: March 26, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
SUBCHAPTER H. DISCOVERY PROCEDURES
16 TAC §22.143

This amendment is adopted under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 and §14.052 (Ver-
non 1998 & Supplement 2001) (PURA) which provides the com-
mission with the authority to make and enforce rules reasonably
required in the exercise of its powers and jurisdiction, including
rules of practice and procedure.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002 and §14.052.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 6, 2001.

TRD-200101339
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: March 26, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 936-7308
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♦ ♦ ♦
SUBCHAPTER I. SANCTIONS
16 TAC §22.161

This amendment is adopted under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 and §14.052 (Ver-
non 1998 & Supplement 2001) (PURA) which provides the com-
mission with the authority to make and enforce rules reasonably
required in the exercise of its powers and jurisdiction, including
rules of practice and procedure.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002 and §14.052.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 6, 2001.

TRD-200101338
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: March 26, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
SUBCHAPTER J. SUMMARY PROCEEDINGS
16 TAC §22.181

This amendment is adopted under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 and §14.052 (Ver-
non 1998 & Supplement 2001) (PURA) which provides the com-
mission with the authority to make and enforce rules reasonably
required in the exercise of its powers and jurisdiction, including
rules of practice and procedure.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002 and §14.052.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 6, 2001.

TRD-200101337
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: March 26, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
SUBCHAPTER K. HEARINGS
16 TAC §22.203

This amendment is adopted under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 and §14.052 (Ver-
non 1998 & Supplement 2001) (PURA) which provides the com-
mission with the authority to make and enforce rules reasonably

required in the exercise of its powers and jurisdiction, including
rules of practice and procedure.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002 and §14.052.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 6, 2001.

TRD-200101336
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: March 26, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
SUBCHAPTER L. EVIDENCE AND EXHIBITS
IN CONTESTED CASES
16 TAC §22.226

This amendment is adopted under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 and §14.052 (Ver-
non 1998 & Supplement 2001) (PURA) which provides the com-
mission with the authority to make and enforce rules reasonably
required in the exercise of its powers and jurisdiction, including
rules of practice and procedure.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002 and §14.052.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 6, 2001.

TRD-200101335
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: March 26, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
SUBCHAPTER M. PROCEDURES AND
FILING REQUIREMENTS IN PARTICULAR
COMMISSION PROCEEDINGS
16 TAC §§22.241 - 22.244

These amendments are adopted under the Public Utility Regu-
latory Act, Texas Utilities Code Annotated §14.002 and §14.052
(Vernon 1998 & Supplement 2001) (PURA) which provides the
commission with the authority to make and enforce rules rea-
sonably required in the exercise of its powers and jurisdiction,
including rules of practice and procedure.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002 and §14.052.
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§22.242. Complaints.

(a) Records of complaints. Any affected person may complain
to the commission, either in writing or by telephone, setting forth any
act or thing done or omitted to be done by any electric utility or telecom-
munications utility in violation or claimed violation of any law which
the commission has jurisdiction to administer or of any order, ordi-
nance, rule, or regulation of the commission. The commission staff
may request a complaint made by telephone be put in writing if nec-
essary to complete investigation of the complaint. The commission
shall keep information about each complaint filed with the commission.
The commission shall retain the information pursuant to the agency’s
records retention schedule as approved by the Texas State Library and
Archives Commission. The information shall include:

(1) the date the complaint is received;

(2) the name of the complainant;

(3) the subject matter of the complaint;

(4) a record of all persons contacted in relation to the com-
plaint;

(5) a summary of the results of the review or investigation
of the complaint; and

(6) for complaints for which the commission took no ac-
tion, an explanation of the reason the complaint was closed without
action.

(b) Access to complaint records. The commission shall keep
a file about each written complaint filed with the commission that the
commission has the authority to resolve. The commission shall provide
to the person filing the complaint and to the persons or entities com-
plained about the commission’s policies and procedures pertaining to
complaint investigation and resolution. The commission, at least quar-
terly and until final disposition of the complaint, shall notify the person
filing the complaint and each person or entity complained of about the
status of the complaint unless the notice would jeopardize an under-
cover investigation.

(c) Informal resolution required in certain cases. A person
who is aggrieved by the conduct of an electric utility or telecommu-
nications utility or other person must present a complaint to the com-
mission for informal resolution before presenting the complaint to the
commission.

(1) Exceptions. A complainant may present a formal com-
plaint to the commission, without first referring the complaint for in-
formal resolution, if:

(A) the complainant is commission staff, , the Office of
Public Utility Counsel, or any city;

(B) the complaint is filed by a qualifying facility and
concerns rates paid by an electric utility for power provided by the
qualifying facility, the terms and conditions for the purchase of such
power, or any other matter that affects the relations between an electric
utility and a qualifying facility;

(C) the complaint is filed by a person alleging that an
electric utility or a telecommunications utility has engaged in anti-com-
petitive practices; or

(D) the complaint has been the subject of a complaint
proceeding conducted by a city.

(2) For any complaint that is not listed in paragraph (1) of
this subsection, the complainant may submit to the commission a writ-
ten request for waiver of the requirement for attempted informal reso-
lution. The complainant shall clearly state the reasons informal reso-
lution is not appropriate. The commission staff may grant the request
for good cause.

(d) Termination of informal resolution. The commission staff
shall attempt to informally resolve all complaints within 35 days of the
date of receipt of the complaint. The commission staff shall notify, in
writing, the complainant and the person against whom the complainant
is seeking relief of the status of the dispute at the end of the 35-day
period. If the dispute has not been resolved to the complainant’s satis-
faction within 35 days, the complainant may present the complaint to
the commission. The commission staff shall notify the complainant of
the procedures for formally presenting a complaint to the commission.

(e) Formal Complaint. If an attempt at informal resolution
fails, or is not required under subsection (c) of this section, the com-
plainant may present a formal complaint to the commission.

(1) Requirement to present complaint concerning electric
utility to a city. If a person receives electric utility service or has ap-
plied to receive electric utility service within the limits of a city that
has original jurisdiction over the electric utility providing service or
requested to provide service, the person must present any complaint
concerning the electric utility to the city before presenting the com-
plaint to the commission.

(A) The person may present the complaint to the com-
mission after:

(i) the city issues a decision on the complaint; or

(ii) the city issues a statement that it will not con-
sider the complaint or a class of complaints that includes the person’s
complaint.

(B) If the city does not act on the complaint within 30
days, the commission may send the city a letter requesting that the city
act on the complaint. If the city does not respond or act within 30 days
from the date of the letter, the complaint shall be deemed denied by the
city and the commission shall consider the complaint.

(2) The commission staff may permit a complainant to cure
any deficiencies under this subsection and may waive any of the re-
quirements of this subsection for good cause, if the waiver will not ma-
terially affect the rights of any other party. A formal complaint shall
include the following information:

(A) the name of the complainant or complainants;

(B) the name of the complainant’s representative, if
any;

(C) the address, telephone number, and facsimile trans-
mission number, if available, of the complainant or the complainant’s
representative;

(D) the name of the electric utility or telecommunica-
tions utility or other person against whom the complainant is seeking
relief;

(E) if the complainant is seeking relief against an elec-
tric utility, a statement of whether the complaint relates to service that
the complainant is receiving within the limits of a city;

(F) if the complainant is seeking relief against an elec-
tric utility within the limits of a city, a description of any complaint
proceedings conducted by the city, including the outcome of those pro-
ceedings;
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(G) a statement of whether the complainant has
attempted informal resolution through the commission staff and the
date on which the informal resolution was completed or the time for
attempting the informal resolution elapsed;

(H) a description of the facts that gave rise to the com-
plaint; and

(I) a statement of the relief that the complainant is seek-
ing.

(f) Copies to be provided. A complainant shall file the required
number of copies of the formal complaint, pursuant to §22.71 of this
title (relating to Filing of Pleadings, Documents, and Other Materials).
A complainant shall provide a copy of the formal complaint to the per-
son from whom relief is sought.

(g) Docketing of complaints. Any complaint that substantially
complies with the requirements of this section shall be docketed.

(h) Continuation of service during processing of complaint. In
any case in which a formal complaint has been filed and an allegation
is made that an electric utility or a telecommunications utility or other
person is threatening to discontinue a customer’s service, the presiding
officer may, after notice and opportunity for hearing, issue an order re-
quiring the electric utility or telecommunications utility or other person
to continue to provide service during the processing of the complaint.
The presiding officer may issue such an order for good cause, on such
terms as may be reasonable to preserve the rights of the parties during
the processing of the complaint.

(i) List of cities without regulatory authority. The commission
shall maintain and make available to the public a list of the munici-
palities that do not have exclusive original jurisdiction over all electric
rates, operations, and services provided by an electric utility within its
city or town limits.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 6, 2001.

TRD-200101334
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: March 26, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
SUBCHAPTER N. DECISION AND ORDERS
16 TAC §22.262, §22.264

These amendments are adopted under the Public Utility Regu-
latory Act, Texas Utilities Code Annotated §14.002 and §14.052
(Vernon 1998 & Supplement 2001) (PURA) which provides the
commission with the authority to make and enforce rules rea-
sonably required in the exercise of its powers and jurisdiction,
including rules of practice and procedure.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002 and §14.052.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 6, 2001.

TRD-200101333
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: March 26, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
SUBCHAPTER O. RULEMAKING
16 TAC §22.281

This amendment is adopted under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 and §14.052 (Ver-
non 1998 & Supplement 2001) (PURA) which provides the com-
mission with the authority to make and enforce rules reasonably
required in the exercise of its powers and jurisdiction, including
rules of practice and procedure.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002 and §14.052.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 6, 2001.

TRD-200101332
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: March 26, 2001
Proposal publication date: November 10, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
CHAPTER 22. PRACTICE AND PROCEDURE
SUBCHAPTER L. EVIDENCE AND EXHIBITS
IN CONTESTED CASES
16 TAC §22.225

The Public Utility Commission of Texas (commission) adopts
an amendment to §22.225 relating to Written Testimony and
Accompanying Exhibits with no changes to the proposed text as
published in the December 22, 2000 Texas Register (25 TexReg
12558). This amendment is adopted under Project Number
22870.

The amendment is necessary to:

(1) Remove the reference to the position of "general counsel" as
required prior to September 1, 1999 by the Public Utility Reg-
ulatory Act (PURA) §12.101(2). The statutory requirement for
a general counsel was removed from the Public Utility Regula-
tory Act (PURA) by Acts 1999, 76th Legislature, chapter 405,
§61(1), effective September 1, 1999. Any references to "general
counsel" in the Procedural Rules as proposed now refer to the
General Counsel who oversees the administrative functions of
the agency, not the statutory functions as previously required by
PURA;
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(2) Add a requirement that utilities file written testimony and ex-
hibits supporting their application contemporaneous with the fil-
ing of an application for construction of a transmission facility
that has been designated as critical to the reliability of the Elec-
tric Reliability Council of Texas (ERCOT) system and is to be
considered on an expedited basis. This requirement will allow
commission staff and affected landowners sufficient time to re-
view the evidence prior to a hearing or commission decision; and

(3) Clarify and correct references to other commission rules.

The commission received one comment on the proposed
amendment from TXU Electric Company (TXU). TXU com-
mented that additional issues not addressed in the applicant’s
prefiled testimony and exhibits may be raised by an intervenor
or by the commission and included in the list of issues to be
addressed at hearing as part of an Order of Referral and/or
Preliminary Order. TXU proposed adding language to new
paragraph (8) stating that nothing in the proposed rule shall
prohibit the applicant from filing supplemental direct testimony
addressing topics in a preliminary order that were not previously
addressed in the applicant’s direct testimony.

The commission concludes that the additional language
proposed by TXU is unnecessary and inappropriate. The
commission notes that the proposed rule mirrors the filing
requirements for a major rate case and the commission is not
aware of the problem described by TXU ever arising in that
context. Instead, at new paragraph (10), the proposed rule
contemplates additional testimony being filed at the discretion
of the presiding officer. Finally, should specific directions to
address additional issues be necessary, such directions could
be incorporated into the Order of Referral and/or Preliminary
Order itself.

All comments, including any not specifically referenced herein,
were fully considered by the commission.

This amendment is adopted under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 and §14.052 (Ver-
non 1998, Supplement 2001) (PURA) which provides the com-
mission with the authority to make and enforce rules reasonably
required in the exercise of its powers and jurisdiction, including
rules of practice and procedure.

Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 14.052, 39.151, 39.152 and 39.155.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 6, 2001.

TRD-200101331
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: March 26, 2001
Proposal publication date: December 22, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS

SUBCHAPTER K. RELATIONSHIPS WITH
AFFILIATES
16 TAC §25.275

The Public Utility Commission of Texas (commission) adopts new
§25.275, relating to a Code of Conduct for Municipally Owned
Utilities and Electric Cooperatives Engaged in Competitive Ac-
tivities, with changes to the proposed text as published in the
December 1, 2000, Texas Register (25 TexReg 11811). This
new section is adopted under Project Number 22361. The new
rule is necessary to implement the Public Utility Regulatory Act,
Texas Utilities Code Annotated §39.157(e) (Vernon 1998, Sup-
plement 2001) (PURA) as it relates to adopting a code of con-
duct for municipally owned utilities (MOUs) and electric cooper-
atives (COOPs) once they decide to implement retail choice and
begin providing service outside their certificated areas. PURA
§39.157(e) directs the commission to establish a code of conduct
that must be observed by MOUs, COOPs, and their affiliates to
protect against anticompetitive practices, and requires that the
code of conduct be consistent with PURA Chapters 40 and 41
and not be more restrictive than the rules adopted for transmis-
sion and distribution (T&D) utilities under PURA §39.157(d).

Project Number 22361 was opened on March 31, 2000. As part
of the drafting process, commission staff conducted workshops
on August 16, 2000 and October 17, 2000 in Austin to receive
input from potentially affected persons. Written comments from
a number of interested parties were submitted in connection with
both of these workshops and commission staff attempted to find
areas of agreement among the parties during these workshops.
The commission considered the draft rule for publication at the
November 16, 2000 open meeting.

The commission received written comments on the proposed
new section on January 2, 2001, from TXU Electric-From the
Perspective of a Future TXU Retail Electric Provider (TXU), the
City of Denton (Denton), Brazos Electric Power Cooperative, Inc.
(Brazos), and jointly from Texas Public Power Association and
Texas Electric Cooperatives (TPPA/TEC). On January 16, 2001,
the commission received reply comments from TXU, Denton,
and TPPA/TEC.

Section 25.275, as published in the Texas Register on December
1, 2000, establishes broad safeguards to govern the interaction
between the transmission and distribution business unit (TDBU)
of an MOU or a COOP and its affiliates. The proposed section
sets rules and enforcement procedures to govern transactions
between the TDBU and its affiliates to avoid potential anticom-
petitive practices such as cross-subsidization between regulated
and competitive activities. The proposed rule also establishes
certain reporting requirements for MOUs and COOPs.

Denton specifically objected to the proposed rule because it
required an MOU/COOP to functionally separate and create a
TDBU. Denton argued that PURA §40.055(a)(2) and §41.055(2)
give the governing bodies of MOU/COOPs the discretion to de-
termine whether to unbundle any energy-related activities and,
if they choose to unbundle, whether to do so structurally or func-
tionally. Accordingly, staff proposed an additional subsection
(o) to the published rule, which includes the same safeguards
to protect against anticompetitive activities, but allows flexibility
for the MOU/COOP to decide how to meet those safeguards
without having to create a functionally separate TDBU.

On January 22, 2001, a public hearing on the proposed rule
with subsection (o) was held at the commission’s offices and
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representatives from TPPA, TEC, Denton, and Brazos provided
oral comments. On January 24, 2001, the commission received
supplemental written comments on subsection (o) from Brazos,
Denton, and TXU. On January 26, 2001, the commission
received supplemental reply comments on subsection (o) from
TPPA/TEC, Denton, TXU, and Reliant Energy HL&P (Reliant).

General Comments.

Denton commented that the decisions by MOUs or COOPs
about whether to compete in the retail electric market and
the form under which they may compete are given by PURA
exclusively to the governing bodies of the MOU/COOPs. Denton
further noted that the commission’s jurisdiction over MOUs and
COOPs is strictly limited by PURA and that neither MOUs nor
COOPs are required to unbundle their energy-related functions
in order to engage in retail competition. Denton argued that
MOUs are very different from investor owned utilities (IOUs)
in their ownership and governance and that MOUs generally
pale in size to IOUs. With regard to MOUs, Denton noted that
PURA provides that if an MOU chooses to unbundle, it may
further choose whether to do so structurally or functionally.
Also, Denton argued that the code of conduct should apply only
to anticompetitive activities and to affiliate activities limited to
structurally unbundled affiliates. Denton commented that any
provisions in the MOU code of conduct that are not related to
the prohibition of anticompetitive practices are not authorized
by PURA. It noted that requirements that force a de facto
unbundling are not only illegal, but also deter an MOU from
choosing to compete because it would increase the operating
costs of the MOU. Denton provided several examples of specific
rule provisions that impose additional costs and burdens on
MOUs and thus discourage an MOU from choosing to compete
in the retail electric market.

In addition, Denton argued that the use of operational constraints
between divisions of the same entity violates PURA and, through
the erection of barriers, will discourage MOUs from providing
customer choice. Instead, Denton argued that the rule should
clearly identify anticompetitive practices without resorting to the
imposition of unjustified and illegal constraints on how a function-
ally or structurally bundled MOU transacts business within itself
or shares information within itself. If the procedures and safe-
guards implemented by the MOUs are not appropriate, or are
not sufficient to prove their compliance to a complainant or the
commission, then the statutorily provided penalty would apply,
and the MOU would lose its opportunity to compete outside its
service area.

In reply comments, TPPA/TEC stated that Denton’s position,
which is based on a literal reading of certain PURA provisions,
"was not the best approach to protect the public interest in
these circumstances...." They averred that the commission’s
proposed rule, if modified as TPPA/TEC had advocated, would
accomplish the objectives of recognizing the diversity among
and the special features of publicly owned power entities, while
protecting against anticompetitive activities. Nevertheless,
TPPA/TEC said that if the commission decides to follow Den-
ton’s preferred approach, they would hope to cooperate with the
commission to develop a workable rule that treats MOUs and
COOPs in a similar way.

TXU argued in reply comments that Denton was "out of step" with
other MOU/COOPs and that the broad objections are contrary to
Legislative intent and would result in a code of conduct insuffi-
cient to protect competition. TXU further commented that Den-
ton’s solution that MOU/COOPs be allowed to devise their own

safeguards for ensuring that they do not engage in anticompeti-
tive practices is unacceptable. TXU argued that standards found
in the proposed rule are necessary to ensure that competition is
protected. TXU highlighted the fact that other MOU/COOPs rec-
ognize that a code of conduct can have no effect if there is not
some separation of wires activities from retail competitive activ-
ities within the MOU/COOP. TXU argued that it is implausible to
expect MOU/COOPs to adopt adequate safeguards without re-
quiring some standards for what is acceptable.

The commission agrees with Denton that the language in PURA
allows the governing bodies of MOU/COOPs to decide whether
to unbundle, and if they decide to unbundle, whether to do so
structurally or functionally. Accordingly, the commission has
added subsection (o) to accommodate an MOU/COOP that
chooses to participate in the competitive electric retail market
on a bundled basis (Bundled MOU/COOP). Minor changes
were made to the published rule in subsections (a), (b), (c), and
(n) to accommodate Bundled MOU/COOPs. Subsection (o)
focuses on the broad concepts of anticompetitive safeguards
and places the burden on the Bundled MOU/COOP in the
form of annual reporting and audits to ensure that the Bundled
MOU/COOP does not engage in anticompetitive practices.
As noted by TXU, it will be difficult for MOU/COOPs to adopt
adequate safeguards without requiring some structure or
standard for what is acceptable. Any structure adopted by the
commission, however, may be viewed as requiring de facto
functional unbundling. Accordingly, the commission adopts the
general prohibition against anticompetitive practices and defers
resolution concerning the adequacy of specific safeguards to
the contested case implementation proceeding. After the initial
implementation plan is approved, the Bundled MOU/COOP will
file annual reports and will be subject to an independent audit
requirement once every three years. These provisions will assist
the commission in ensuring that a Bundled MOU/COOP does
not engage in anticompetitive practices on an ongoing basis.

The commission finds that the modifications for a Bundled
MOU/COOP require a revision to the title of the rule from "Code
of Conduct for Municipally Owned Utilities and Electric Cooper-
atives and Their Competitive Affiliates" to "Code of Conduct for
Municipally Owned Utilities and Electric Cooperatives Engaged
in Competitive Activities."

The commission notes that while Denton objected to the code
as proposed, the other MOU/COOPs represented by TPPA/TEC
supported many of the standards and guidelines set forth in the
published rule. The commission prefers the approach taken by
TPPA/TEC, and notes that ensuring that safeguards are in place
to protect against anticompetitive practices is more practical with
a functional separation. Therefore, the commission declines to
make substantial revisions to subsections (c) through (n) of the
published rule, except as set forth herein.

Denton commented that parts of the proposed rule are confus-
ing and unclear and, therefore, would be difficult to comply with.
Specifically, it pointed to the definitions of "TDBU" and "affiliate."
It also pointed to subsections (b)(3)(B) and (d) as other examples
of how difficult it will be for a bundled MOU to comply with the pro-
posed rule. Further, Denton argued that the circular cross-ref-
erences in subsection (m)(3) are confusing and can lead to in-
advertent violations of the rule. Moreover, it argued that sub-
section (g) is unclear in the situation where there is no TDBU. It
suggested that the rule could be simplified enormously by sep-
arately listing the obligations of each category of MOU/COOP
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and eliminating the cross-references and special exclusions and
instructions.

With respect to the organization of the rule and the application
section, the commission acknowledges that the cross-referenc-
ing of the rule for small and mid-sized MOUs and COOPs may be
time consuming. However, MOUs and COOPs which will be re-
quired to comply with the rule and as represented by TPPA/TEC,
with the exception of Denton, did not object to the format of the
proposed rule. Accordingly, the commission finds that repetition
of certain sections of the rule is not preferable to the existing or-
ganization of the rule.

Preamble Question 1 - Compliance variation depending on size
of the TDBU.

TPPA/TEC supported a three-tiered approach to regulating the
MOU/COOP TDBU. They stated that applying "the full effect
of the code" on smaller MOUs and COOPs would impose
disproportionate burdens on these utilities that their customers
would pay for without necessarily receiving any benefits. Also,
they observed that smaller MOUs and COOPs have neither
the market power to raise prices or eliminate competitors, nor
the incentive to maximize profits for shareholders. In the view
of TPPA/TEC, "imposing a one size fits all approach may well
act as a significant deterrent to adoption of customer choice."
Likewise, TXU did not object to a tiered approach, although
TXU argued that the size demarcations should be different,
as discussed below. On the other hand, Denton argued that
any distinction between MOUs and COOPs based on the total
number of megawatt hour sales is an arbitrary division. Denton
argued that the MOU/COOPs should have the flexibility to
determine what procedures and safeguards are appropriate for
that specific MOU/COOP in order to enable it to comply with
the requirements in a code of conduct. Denton argued that
a better way to account for the size differential among MOUs
and COOPs is to comprehensively require them to implement
adequate safeguards to preclude employees of any entity,
including its competitive affiliate, if applicable, from gaining
access to information in a manner that would allow or provide a
means to transfer confidential information from an MOU/CCOP
to such entity.

The commission agrees with TXU and TPPA/TEC and finds that
the tiered approach is most appropriate. The commission finds
that smaller MOUs and COOPs would face disproportionate bur-
dens in meeting all aspects of the code, and that their customers
would have to pay for these burdens without necessarily receiv-
ing any benefits. In addition, smaller MOUs and COOPs do not
have the market power to raise prices or eliminate competitors.
The commission finds, as previously noted in the preamble to the
published rule, that the ultimate barrier to entry is a decision by a
small MOU or COOP not to opt into electric retail competition due
to overburdensome restrictions or reporting requirements. With
respect to Denton’s comments, the commission has added sub-
section (o), which requires a Bundled MOU/COOP to implement
adequate safeguards to preclude employees of any bundled en-
tity of any size from gaining access to information in a manner
that would allow or provide a means to transfer confidential in-
formation.

With respect to the size demarcations with the tiered approach,
TPPA/TEC supported the three sizes of MOU/COOPs as pro-
posed in the rule. On the other hand, TXU argued that the
threshold for a large TDBU should be lowered from six million
megawatt-hours (MWh) to one million MWh. TXU argued that as

proposed, only two out of 73 MOUs, Austin Energy and San An-
tonio Public Service, fall into the large category, and none of the
70 COOPs fall into the large category. In addition, TXU argued
that the MWh increase necessary to move from the mid-size
to large categories is unrealistically inflated, requiring MOUs or
COOPs to double, triple, or quintuple in size before reaching the
large category. TXU further argued that many of the mid-sized
MOUs and COOPs are in areas of high growth. TXU’s pro-
posal would require the following seven entities to meet the addi-
tional requirements of the "large" classification: Garland Power &
Light System; Lubbock Power & Light; Denton Municipal Utilities;
Pedernales Electric Coop, Inc.; Bluebonnet Electric Coop, Inc.;
CoServe Electric; and Guadalupe Valley Electric Coop. TXU ar-
gued that the most significant additional requirements between
the mid-sized and large classifications are that a large TDBU
must: track migration of employees; ensure compliance with
the code for new competitive affiliates; provide for detailed safe-
guards related to the sharing of employees, facilities, or other
resources with competitive affiliates; ensure safeguards during
the provision of corporate support services; post the provision
of aggregated customer information to a competitive affiliate and
make such aggregation services available to third parties if made
available to a competitive affiliate; not allow competitive affiliates
preferential T&D information; require competitive subsidiaries
that use the MOU/COOP’s trademark, name, brand, or logo to
use a disclaimer; refrain from engaging in joint marketing activi-
ties; and limit responses to customer inquiries about competitive
affiliate or competitive products or services.

In reply comments, TPPA/TEC objected to TXU’s proposal to
reduce the threshold between large and mid-sized TDBUs from
six million MWh per year to one million MWh. They contended
that whereas the six-million figure naturally divides the two
largest urban areas in ERCOT not served by IOUs from the
other public-power entities, the one-million figure is arbitrary: it
would lump San Antonio and Austin with other much smaller
public systems, while several entities slightly smaller than the
latter systems would remain in the mid-sized category.

The commission agrees with TPPA/TEC and declines to mod-
ify the MWh thresholds for the size classifications. However, the
commission agrees with TXU regarding some of the additional
requirements for mid-size TDBUs, as modified to accommodate
the fact that mid-size TDBUs will not have the resources neces-
sary to implement the full separation and reporting required for
large TDBUs.

First, the commission finds that tracking migration and sharing of
employees should be required of mid-sized TDBUs. The com-
mission acknowledges that this requirement was previously omit-
ted due to the fact that some mid-size TDBUs will have employ-
ees that perform both T&D functions and competitive energy-re-
lated activities. The code contains adequate provisions to pro-
tect against the improper use of confidential information, and to
ensure that there are no opportunities for preferential treatment
or unfair competitive advantage, and that no significant oppor-
tunities for cross-subsidization occur by virtue of this sharing.
However, the commission finds that it would be appropriate to
require mid-sized TDBUs to report information for shared em-
ployees, similar to the information requested for transferring em-
ployees. Accordingly, the commission adds this requirement as
new subsection (b)(4)(D) and modifies the language in subsec-
tion (f) requiring that the mid-sized TDBU document assignment
of employees engaged in activities for both the TDBU and com-
petitive affiliates.
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Second, the commission finds that the safeguards for the pro-
vision of corporate support services as set forth in subsection
(j)(3) should be applicable to mid-sized TDBUs. The commis-
sion acknowledges that a mid-sized TDBU may share personnel
performing corporate support services with its competitive affili-
ate, but the shared corporate support staff should not be used as
a means to facilitate the transfer of confidential information from
the TDBU to a competitive affiliate. Accordingly, the commis-
sion adds new subsection (b)(4)(J). The commission also notes
a language clarification to subsection (j)(3) relating to corporate
support services to reflect that corporate support services may
be provided by entities other than the TDBU.

Third, the commission finds that mid-sized TDBUs should en-
sure compliance with the code for new competitive affiliates as
set forth in subsection (h) of this section and therefore adds new
subsection (b)(4)(F). Posting notice of the newly created com-
petitive affiliate on an Internet site or other public electronic bul-
letin board for 30 days should not be overly burdensome on a
mid-sized TDBU.

The commission declines to make the other adjustments re-
quested by TXU because the burdens placed on the mid-sized
MOU/COOP would be disproportionate to the benefits received.
In addition, the commission finds that there are adequate safe-
guards in the code to protect against anticompetitive activities
without the additional provisions suggested by TXU.

With respect to the method for determining size by measuring the
delivery of total metered electric energy through an MOU/COOP
T&D system, TPPA/TEC approved the published method but pro-
posed that the concept be limited to energy delivered for retail
sale. TPPA/TEC argued that "introducing wholesale energy me-
tered through a system adds an ambiguous element" that could
"confound the intent of categorizing by size based on local wires
system service," because wholesale electricity flows "may be
metered in some respect," even if the ultimate retail customer
does not reside in the TDBU’s certificated service area. More-
over, TPPA/TEC supported the comments filed by Brazos to the
effect that the "wholesale" reference could lead to the inclusion
of entities that merely provide bulk power to member distribution
systems.

Brazos focused its comments on a concern that generation and
transmission (G&T) cooperatives may be subject to the code of
conduct because the proposed rule counts energy delivered at
wholesale when determining the size of the TDBU. Brazos sug-
gested adding language that would exclude G&T cooperatives.
Brazos further challenged the commission’s ability to apply the
proposed code of conduct to G&T cooperatives.

TXU replied that Brazos’ concern was unfounded because a
G&T cooperative will not be a TDBU subject to the proposed
rules because it does not have a certificated service area and
will not have the ability to opt into competition. TXU further ar-
gued that the G&T cooperative will not be a competitive affiliate
of a TDBU because competitive affiliates must sell products or
services at retail.

TPPA/TEC recommended in reply comments that the definitions
in subsections (c)(8), (9), and (12) (now subsections (c)(10),
(11), and (14)) be modified to delete the reference to wholesale.
TXU further stated in reply comments that it does not object to
such modification.

The commission agrees with the parties and deletes the refer-
ence to wholesale from subsections (c)(8), (9), and (12) (now

subsections (c)(10),(11), and (14)). Because the code is there-
fore not applicable to Brazos’ wholesale transactions or other
G&T cooperatives, the commission does not specifically address
Brazos’ comments challenging the commission’s jurisdiction with
respect to applying the provisions of subsections (d), (g), and (e)
to Brazos.

TPPA/TEC also recommended that the size classifications be es-
calated each year by the average load growth in Texas. If such
a calculation factor is not included, they urged that proposed
subsection (b)(5)(A) (now subsection (b)(6)(A)) be modified to
extend the implementation of a larger size classification to two
years, rather than six months. TXU opposed the escalator based
on growth in Texas and, likewise, opposed expanding the time for
compliance from six months to two years.

The commission finds that using the escalation factor for load
growth adds unnecessary complexity and does not account
for the fact that as systems grow, even if the growth is relative
to growth in the entire market, the system should acquire the
additional resources to meet stricter standards in the code of
conduct. The commission agrees with TPPA/TEC that an MOU
or COOP that grows into another classification should have more
than six months to meet the more stringent code requirements.
Accordingly, the commission modifies subsection (b)(6)(A) to
give an MOU/COOP one year after size reclassification to meet
the applicable code requirements.

Preamble Question 2 - When the code of conduct becomes ap-
plicable.

TPPA/TEC opposed requiring MOU/COOPs to adhere to an in-
ternal code of conduct during the transition period. They as-
serted that such a requirement would conflict with the law, which
decrees that the code becomes effective when the TDBU be-
gins competing outside its service area. Likewise, Denton ar-
gued that PURA §40.054(b) is very clear as to when an MOU
becomes subject to the code of conduct, i.e., when it has cho-
sen to participate in customer choice and is providing electric
energy at retail to customers outside its service area. Denton
further argued that there is no statutory basis for requiring an
internal code of conduct during a period when the MOU is tran-
sitioning to competition but is otherwise not subject to the code
via the provisions of PURA.

TXU argued that the code should be applicable during a
120-day transition period and, in support noted that the code
adopted for IOUs required a code during the transition period
from January 10, 2000 to full retail competition. TXU noted that
as MOU/COOPs prepare for competition, it is important that
safeguards be in place to ensure that anticompetitive conduct
does not occur. TXU argued that competitors will be at a distinct
disadvantage if, during the transition period, competitive affili-
ates of MOU/COOPs have their competitive activities subsidized
and are allowed unfettered access to confidential information.

Reiterating the position taken in their initial comments,
TPPA/TEC opposed TXU’s request to apply the code of conduct
during the 120-day transition period in their reply comments.
TPPA/TEC stated that MOUs and COOPs, unlike IOUs, do
not face a transition period imposed by statute because pub-
lic-power systems are not required to adopt customer choice by
any date.

The commission agrees with TPPA/TEC and Denton and de-
clines to impose a code of conduct for MOUs or COOPs during
any transition period. The commission determines that PURA is
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clear as to when the code of conduct becomes applicable and
public-power systems are not required to adopt customer choice.

Preamble Question 3 - Mandatory provision of products and ser-
vices by the TDBU.

TPPA/TEC, Denton, and Brazos opposed requiring TDBUs to of-
fer to third parties products and services, other than corporate
support services, that are made available to competitive affili-
ates. TPPA/TEC expressed concern that such a requirement
could jeopardize the tax-exempt status of bonds issued by MOUs
and COOPs. Specifically, TPPA/TEC argued that Internal Rev-
enue Service (IRS) private-use regulations raise this threat if an
MOU uses facilities funded by tax-exempt bonds for the benefit
of private parties and that a COOP would face the same threat
if it earns over 15% of its gross revenues from activities other
than selling electricity to its members. TPPA/TEC cited the fol-
lowing as examples of products or services provided to a com-
petitive affiliate that could activate these concerns: engineer-
ing services, marketing services, transportation, land and facili-
ties, and credit support. TPPA/TEC commented that subjecting
MOUs and COOPs to such a risk would violate PURA §40.104.
In addition, TPPA/TEC commented that requiring an MOU to ex-
tend non-discriminatory credit availability to a third party could
violate the Texas Constitution, Article III, section 52, which pro-
hibits lending of credit to private parties.

TPPA/TEC maintained that more than adequate protection
against unfair advantage to a public-power entity’s competitive
affiliate results from requiring that products and services
provided to such an affiliate be priced at approximate market
value or fully allocated cost, without preferential discounts or
other benefits. Therefore, TPPA/TEC recommended deleting
subsections (b)(2)(E) and (b)(3)(I) and modifying subsection
(k)(2) accordingly.

TXU argued in reply comments that the proposed rule does not
require shared services like transportation, land and facilities,
and credit support to be provided to non-affiliated entities.

The commission agrees, in part, with TPPA/TEC. The commis-
sion does not want to jeopardize the tax-exempt status of bonds
issued by MOUs and COOPs. The commission finds that credit
availability is not a product or service that should be provided
on a non-discriminatory basis. The commission has considered
those services cited by TPPA/TEC (e.g., engineering services,
marketing services, transportation, land and facilities, and credit
support), and agrees with TXU that it is unlikely that competitors
would request such services. Consequently, it is highly unlikely
that the 15% of gross revenue threshold will ever be reached. Ac-
cordingly, the commission has modified subsection (k)(2) to ex-
clude credit availability from the mandatory provision of products
and services and to protect against violations of PURA §40.104
and §41.104, and the Texas Constitution, Article II, section 52.

Subsection (a), Purpose.

TXU urged in correspondence dated February 20, 2001, for the
commission to include a statement of principles that would ex-
plicitly set forth the anti-competitive conduct being prohibited in
the proposed rule. TXU argued that a statement of principles
would provide MOU/COOPs with better direction in complying
with the rule, provide competitors with greater assurance that
MOU/COOPs will compete fairly, and identify more clearly the
intent of the rule.

The commission agrees with TXU and finds that a statement
of principles should be provided in subsection (a) to assist

MOU/COOPs in devising safeguards against anticompetitive
practices. It is intended by this rule that no MOU/COOP subject
to this section shall engage in the following anticompetitive
practices: 1) subsidize competitive activities directly or indirectly
through rates charged for the provision of electric service; 2)
allow discriminatory access to transmission and distribution
products and services; 3) allow preferential access to transmis-
sion and distribution-related information; 4) allow unauthorized
access to confidential customer information; and 5) allow
employees performing transmission and distribution functions to
provide leads to or promote the products of competitive affiliates
or any persons providing competitive energy-related activities
on behalf of a Bundled MOU/COOP.

Subsection (b), Application.

To conform the rule’s language to that in PURA §40.054(b) and
§41.054(b), TPPA/TEC recommended modifying subsection
(b)(1)(B)(i) to refer to "the date of customer choice" rather than
September 1, 1999. TXU stated in reply comments that it did
not object to such modification.

The commission agrees with the parties and modifies the lan-
guage to reflect the date of customer choice rather than Septem-
ber 1, 1999.

In reply comments, TPPA/TEC recommended that a "technical
correction" be made to subsection (b)(3)(B) (now subsection
(b)(4)(B)). They observed that this provision conflicts with
subsection (b)(3)(L), which specifies the actions a mid-sized
TDBU must take if a customer or potential customer makes
an unsolicited request for distribution service, competitive
service, or information regarding such services. To eliminate
this conflict, TPPA/TEC recommended deleting the following
language: "including copies of policies implementing subsection
(m)(3) of this section, requests for specific competitive affiliate
information."

The commission agrees with the corrections suggested by
TPPA/TEC and revises subsection (b)(4)(B) accordingly.

In supplemental comments, TXU recommended modifying
the newly revised subsection (b)(7) (previously subsection
(b)(6)) to clarify "between" which two entities the prohibited
items cannot go. In supplemental reply comments, TPPA/TEC
opined that TXU’s suggestion does not improve the provi-
sion’s language, as it restricts the paragraph’s meaning to the
Bundled MOU/COOP’s interactions with persons outside the
MOU/COOP, whereas the proposed version covers both these
interactions and those of personnel within the MOU/COOP.

The commission agrees with TXU and modifies subsection
(b)(7) to clarify that a Bundled MOU/COOP shall not circumvent
the provisions of PURA §39.157(e) or this section by using any
persons to provide information, services, products, or subsidies
that would be prohibited by this section between persons
providing T&D service on behalf of the Bundled MOU/COOP
and persons providing competitive energy-related activities on
behalf of the Bundled MOU/COOP. The commission disagrees
with TPPA/TEC that the proposed language covered both these
interactions and those of personnel within the MOU/COOP.

Subsection (c), Definitions.

TPPA/TEC recommended deleting the last sentence in the def-
inition of "affiliate" in subsection (c)(1), as it has the effect of
expanding the commission’s jurisdiction beyond the scope set
forth in PURA. TXU argued in reply comments that the defini-
tion should remain as proposed and provide a mechanism for
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the commission, after notice and hearing, to determine if an af-
filiate relationship exists in order to protect against attempts to
circumvent the rules.

The commission agrees with TXU and finds that it is proper to
include in the definition of "affiliate" an entity determined to be
an affiliate by the commission after notice and hearing based
on criteria parallel to those prescribed in PURA §11.006. This
definition is consistent with that in the IOU code of conduct.

Brazos filed supplemental comments stating that the definition
of "Bundled MOU/COOP" in subsection (c)(2) should be revised
to limit energy-related services to retail activities. Denton
recommended in supplemental comments that the reference to
subsection (o)(3)(1) should really be subsection (o)(3)(A) and
that the requirement that the MOU/COOP state whether it will
provide competitive energy services on a bundled basis should
be added to subsection (b)(2). In supplemental reply comments
TXU agreed with Denton that the reference to subsection
(o)(3)(A) should be changed to subsection (b)(2).

The commission finds that the clarification requested by Bra-
zos is not necessary as the term "energy-related activities" in
subsection (c)(2), as discussed below, is limited to retail sales.
The commission agrees to clarify the place where the Bundled
MOU/COOP must file its statement that it will be operating on a
bundled basis and incorporates this additional language in sub-
section (o)(3)(A)(i). Finally, the commission corrects the typo-
graphical error to correctly reflect subsection (o)(3)(A) instead of
subsection (o)(3)(1).

Denton filed supplemental comments that the definition of "com-
petitive energy services" (now subsection (c)(5)), and as it is
used throughout the rule, should be replaced by the term "com-
petitive energy-related activities." Denton stated that the former
term is a defined term in the commission’s rules, §25.341(6) of
this title, and such definition would include "many activities that
would not appropriately be applied to MOU/COOPs." In supple-
mental reply comments, TXU stated that it does not believe Den-
ton’s change is necessary. TPPA/TEC noted in supplemental
reply comments that "the provision of" should be stricken from
Denton’s proposed language.

The commission agrees with Denton and TPPA/TEC and re-
places the term "competitive energy services" with "competitive
energy-related activities" throughout the rule. The commission
further deletes the phrase "the provision of."

TXU proposed that the definitions of "large transmission and
distribution business unit (TDBU)" (now subsection (c)(10)) and
"Mid-size transmission and distribution business unit (TDBU)"
(now subsection (c)(11)) be revised in accordance with its sug-
gestions discussed in Preamble Question 1. Denton, in reply
comments, disagreed with TXU’s suggestion that the definition
of large and mid-size TDBUs be changed so as to bring more
MOU/COOPs within the large category. Denton noted that TXU’s
argument completely ignores the reality of the size of the mar-
ket power wielded by MOUs and COOPs and the detrimental
consequences that this proposal would have on state-wide retail
competition.

For the reasons discussed in response to Preamble Question
1, the commission declines to modify the size demarcations for
mid-size or large TDBUs.

As discussed in response to Preamble Question 1, TPPA/TEC
stated their preference in reply comments for deleting "and
wholesale" from subsection (c)(8) and (9), relating to large

TDBUs and mid-sized TDBUs, respectively (now subsection
(c)(10) and (11)) as proposed in their original comments.
TPPA/TEC further replied that "at retail" should be added to
subsection (c)(14) (now subsection (c)(16)), instead of adopting
Brazos’ suggestion to completely exempt G&T COOPs from
the rule. TPPA/TEC asserted that "other entities besides G&Ts
with similar functions could be affected by the current language,
and ... any of these entities might conduct retail energy sale or
distribution activities that should bring them within the code’s
scope." TXU stated in reply comments that it did not object to
not counting electric energy delivered at wholesale.

For the reasons discussed in response to Preamble Question 1,
the commission agrees with the parties and adopts modifications
to the definitions of small, mid-sized, and large TDBUs to delete
the reference to wholesale. In addition, the commission agrees
with TPPA/TEC and adopts their suggested modification to the
definition of TDBU.

To conform the definition of "municipally owned utility/electric
cooperative (MOU/COOP)" to that in the definition of "affiliate,"
TPPA/TEC proposed modifying the last sentence in subsection
(c)(10) (now subsection (c)(12)) by replacing the word "controls"
with "has an affiliate relationship with." TXU stated in reply com-
ments that it did not object to this modification.

The commission agrees with the parties and adopts the
proposed modification to subsection (c)(12), definition of
MOU/COOP.

TPPA/TEC recommended deleting the last sentence in subsec-
tion (c)(14) (now subsection (c)(16)), which defines a TDBU.
TPPA/TEC commented that the language "A TDBU shall not pro-
vide competitive energy services" conflicts with PURA, includ-
ing Chapters 40 and 41, which give MOU/COOPs the ability to
decide what services they will provide and whether to provide
services on a bundled or unbundled basis. TXU stated in reply
comments that it does not object to authorizing a TDBU to pro-
vide competitive energy services that it is specifically authorized
by statute to provide. However, TXU is opposed to allowing TD-
BUs to provide competitive energy services not specifically au-
thorized by statute and is opposed to the change as suggested
by TPPA/TEC. As a compromise, TXU suggested adding "except
as specifically authorized by statute."

The commission agrees to the modification proposed by TXU
because it acknowledges that PURA may allow a TDBU to per-
form certain competitive energy-related activities. However, the
commission declines to delete the language as suggested by
TPPA/TEC because if the TDBU is providing competitive en-
ergy services beyond what is specifically permitted by PURA,
then the MOU/COOP is operating as a Bundled MOU/COOP
and is subject to subsection (o) of the rule relating to Bundled
MOU/COOPs. An MOU or a COOP with a TDBU has chosen to
embrace a functional separation approach to participating in a
competitive market, and therefore consistent with that approach,
the TDBU should not be providing competitive energy services,
except as specifically authorized by statute.

Subsection (h), Ensuring compliance for new competitive affili-
ates.

TXU commented that subsection (h) should be amended to in-
clude an audit requirement. As proposed, subsection (h) is only
applicable to large TDBUs and requires the MOU/COOP to post
notice of newly created competitive affiliates and to ensure that
its annual report of code-related activities reflects all changes
that result from the creation of new competitive affiliates. TXU
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commented that MOU/COOPs should be required to have a
compliance audit prepared by an independent auditor when
requested by the commission, the Office of Public Utility Coun-
sel, or an interested third party, and that an MOU/COOP could
only be audited once every three years. TXU further suggested
that the MOU/COOP should be required to file the results of
the audit with the commission within one month of the audit’s
completion. TXU noted that this proposal is less burdensome
than the mandatory audit provisions in the IOU code of conduct.
TXU argued that relying on third parties to complain about code
of conduct abuses is not a sufficient deterrent to such abuses.

In reply comments, TPPA/TEC opposed TXU’s recommenda-
tion to add a provision requiring compliance audits to deter
code-of-conduct abuses. They contended that subsection
(n)(7)(C), which authorizes the commission to conduct such
an audit, provides "both a sufficient deterrent and a completely
adequate mechanism for the commission to use in enforcing the
code’s provisions." Allowing any interested party to require a
compliance audit, they asserted, could impose significant finan-
cial burdens for many public-power systems, which, unlike IOUs,
have no shareholders to bear the cost. Moreover, TPPA/TEC
argued that public-power systems need no additional deterrent
against anti-competitive behavior because their governing bod-
ies are accountable to their owner/customers for implementing
the community’s desire to participate fairly in customer choice.

The commission agrees with TXU that third-party audits are nec-
essary to ensure that the spirit, intent, and letter of the law are
followed. The commission agrees with TXU that audits serve
four important purposes. First, audits ensure that adequate safe-
guards, consistent with the proposed rules, are in place. Second,
audits act as a deterrent to violative conduct. Third audits iden-
tify weaknesses in a compliance program. Finally, audits detect
rule violations. The commission agrees with TPPA/TEC, how-
ever, that subsection (n)(7)(C), which authorizes the commission
to conduct such an audit, is sufficient in light of the safeguards
for unbundled MOU/COOPs found in subsections (d) through (n)
as applicable. The commission adopts an audit requirement for
Bundled MOU/COOPs as set forth in subsection (o) for the rea-
sons discussed in detail below.

Subsection (i), Separation of TDBU from its competitive affiliates.

TPPA/TEC recommended modifying subsection (i)(1) by delet-
ing "that the commission determines" from the language "safe-
guards that the commission determines are adequate to pre-
clude employees of a competitive affiliate from gaining access
to confidential information ...." TPPA/TEC argued that requiring
such commission intervention would be burdensome to the com-
mission and needlessly duplicative of the code implementation
filing required by subsection (n)(1). TXU objected in reply com-
ments and stated that the commission should approve a TDBU’s
proposed safeguards for sharing employees, officers, and cer-
tain resources.

The commission agrees with TXU and declines to make the mod-
ification suggested by TPPA/TEC. As noted by TPPA/TEC, the
commission will determine whether the safeguards presented by
the MOU or COOP in its implementation filing are adequate to
preclude employees of a competitive affiliate from gaining ac-
cess to confidential information, so there is no harm or extra bur-
den imposed by leaving the language as originally proposed.

TXU commented that subsection (i)(1) should be modified to
protect against sharing of certain employees and information by
large TDBUs. TXU suggested adding the following revision to

subsection (i)(1): "In order to ensure that information regarding
the billing rates of a retail electric provider are not disclosed to
a competitive affiliate, MOU/COOPs classified as large may not
share billing, marketing or sales employees or any information
regarding the billing rates or practices of a retail electric provider
with a competitive affiliate." TXU argued that the potential for
conflict of interest, and therefore unfair competitive advantage,
exists where MOU/COOPs are permitted to share certain em-
ployees and information regarding market rates charged by com-
petitors in instances where the customer opts to receive a single
bill for transmission, distribution, and generation services from
the MOU/COOP. TXU argued that a retail electric provider (REP)
would be at a significant disadvantage in retaining customers or
bidding on new customers if the MOU/COOP’s competitive affil-
iate is privy to its pricing information because an employee re-
ceiving the billing information from the REP is also a marketing or
business development person for the competitive affiliate. TXU
argued that, at a minimum, large TDBUs should be prohibited
from sharing employees who would possess pricing information
of REPs and from disclosing that pricing information to a com-
petitive affiliate.

In reply, TPPA/TEC opposed TXU’s proposed additional
language prohibiting large MOU/COOPs from sharing with a
competitive affiliate any employees involved in billing, marketing,
or sales, or any information concerning the rates or practices
of a competitive REP. According to TPPA/TEC, the desired
protection "is already thoroughly provided by provisions in the
proposed code," and TXU’s suggested language "would merely
create ambiguities regarding the safeguards already provided
for." In particular, TPPA/TEC asserted that TXU’s language
would conflict with the code’s provisions allowing "employee
migration and sharing, subject to information safeguards, and
the sharing of information subject to public interest criteria, by
absolutely prohibiting the sharing of such employees and such
information."

Although the commission acknowledges the concerns of TXU,
PURA specifically allows the MOU/COOP to perform the billing
option in the event the customer opts to receive a single bill for
transmission, distribution, generation, and other services. The
commission notes that information concerning rates of REPs
must be disclosed pursuant to the customer protection rules and,
in many instances will be available from the REP’s Internet web-
site. If TXU’s concern centers on customer specific contracts,
the commission notes that the MOU/COOP will not have the in-
formation concerning the rate to bill until after the customer has
executed a contract with a REP. It is assumed that the REP will
protect itself with penalties for early termination of the contract
which would make it more difficult for the MOU/COOP to use
pricing information in such a manner as to attempt to under-
cut a REP’s rates and attract a customer away from the REP.
In addition, the commission notes that the proposed rule con-
tains additional safeguards and limitations regarding disclosure
of confidential information and that such provisions should pro-
tect against any of the anticompetitive concerns raised by TXU.

Subsection (j), Transactions between a TDBU and its competitive
affiliates.

TXU commented that the code must ensure proper cost
allocation. TXU argued that while the proposed rule does
address the issue of transactions between an MOU/COOP and
its competitive affiliates, the rule neglects to ensure, first, that
MOUs and COOPs do not subsidize the business activities of
a competitive affiliate with their revenues, or second, that the
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cost of shared services, including corporate support services,
offices, employees, property, equipment, computer systems,
information systems, and any other assets, services, or products
shared between a TDBU and its competitive affiliate, are fully
allocated. TXU argued that an MOU/COOP is not restricted
from setting its wires rates at a level high enough to subsidize
the competitive activities of its competitive affiliates. TXU
contended that under this scenario, it would be difficult for any
other REP to compete because the competitive affiliate could
profitably charge artificially low rates for energy. TXU argued
that the rule must be modified to ensure that the costs of the
employees’ time and the equipment used are properly allocated
between the MOU/COOP and its competitive affiliate. TXU cited
PURA §41.054(f), which states that "An electric cooperative
shall maintain separate books and records of its operations and
the operations of any subsidiary and shall ensure that the rates
charged for provision of electric service do not include any costs
of its subsidiary or any other costs not related to the provision
of electric service." Accordingly, TXU suggested adding the
following language to subsection (j)(1): "A TDBU shall not
subsidize the business activities of a competitive affiliate with
its revenues. A TDBU and its competitive affiliate shall fully
allocate costs for any shared services, including corporate
support services, offices, employees, property, equipment,
computer systems, information systems, and any other shared
assets, services, or products."

In reply comments, TPPA/TEC opposed TXU’s proposal to pro-
hibit any subsidization of competitive affiliate activities with rev-
enues from a public-power entity and to require full allocation of
costs for corporate support services and related shared assets.
They maintained that the proposed rule deals with subsidization
and cost allocation in a way that reasonably allows for the unique
characteristics of public-power systems. The proposed rule, they
noted, requires that a TDBU’s prices reflect market value or fully
allocated cost, with certain appropriate exceptions. TPPA/TEC
noted that corporate support services, for example, are difficult
or impossible to segregate among the benefiting functions, so
the rule requires that such activities are to be conducted so as
to not allow for significant opportunities for cross subsidization
of the competitive affiliate. Similarly, they said, the rule properly
distinguishes between the records of a competitive division and
those of a competitive subsidiary.

The commission agrees with TXU that cross subsidization is
an anticompetitive practice, and as such is prohibited, both by
PURA and the code of conduct. The commission finds, however,
that subsection (j)(1) of the proposed rule adequately addresses
TXU’s concerns. The proposed rule requires "any transaction
between a TDBU and its competitive affiliate to be accomplished
at pricing levels that are fair and reasonable to the customers
of the TDBU, and that reflect the approximate market value of
the assets or the fully allocated cost of the assets, services, or
products...." In addition, subsection (o) provides adequate safe-
guards with regard to Bundled MOU/COOPs, as more fully ex-
plained in the discussion of subsection (o). Finally, the commis-
sion notes that the circumstances are different for MOU/COOPs
than for IOUs. The MOU/COOPs are owned and controlled, ei-
ther directly or indirectly, by their members/citizens/customers.
Accordingly, it is expected that the citizens of an MOU or mem-
bers of a COOP would not allow their governing bodies to engage
in behaviors that result in cross subsidizes to their detriment.

Subsection (k), Safeguards related to provision of projects and
services.

With regard to subsection (k)(2), TPPA/TEC and Denton noted
that any code of conduct provision that required a municipal-
ity to violate any private-use restrictions would be in violation
of PURA §40.104, which provides in part that nothing shall im-
pair the tax-exempt status of municipalities, nor shall anything
in PURA compel any municipality to use its facilities in a man-
ner that violates any contractual provisions, bond covenants, or
other restrictions applicable to facilities financed by tax-exempt
debt. TXU argued in reply comments that a TDBU should be re-
quired to provide non-discriminatory access to its products and
services.

As discussed in Preamble Question 3, the commission adopts
modification to the language proposed in subsection (k)(2).

Subsection (l), Information safeguards.

TPPA/TEC recommended deleting subsection (l)(5). This provi-
sion requires a TDBU desiring to share information with a com-
petitive affiliate, other than that related to corporate support ser-
vices or otherwise allowed by the code, to prove to the commis-
sion that the public interest will not be impaired by such a release
of information. Again, TPPA/TEC contended that this degree of
commission oversight is unnecessary for public-power entities.
Instead, they concluded, the complaint process and the code-im-
plementation procedure provide sufficient protection to ensure
that the code’s objectives are achieved, without the burdensome
approval process of (l)(5). TXU replied that the prohibition on a
TDBU sharing non-public TDBU information with a competitive
affiliate should remain in place.

The commission declines to delete the requirement in subsec-
tion (l)(5) that the TDBU prove to the commission that a sharing
of information that is not otherwise covered in the code of con-
duct will not compromise the public interest prior to any such
sharing. This requirement is only applicable to large TDBUs in
instances where the information sharing has not been otherwise
addressed. Accordingly, commission oversight should not be ex-
cessive or burdensome, especially in light of the code-implemen-
tation procedures.

Subsection (n), Remedies and enforcement.

In order to deter complaints intended to harass or ones made
after records become unavailable and behavior may have
changed, TPPA/TEC proposed amending subsection (n)(2)(B)
to include a three-year limitations period within which any
complaint must be filed. TXU stated in reply comments that it
did not object to this modification; however, it noted that this
limit gives further support for the audit requirement.

The commission finds that the modification suggested by
TPPA/TEC is reasonable and should be adopted. MOU/COOPs
are required to retain certain records of transactions under
the code for a period of three years. It is possible that after
a three-year period, no records would exist with which the
MOU/COOP could respond or defend a claim. Accordingly, this
limitations period is appropriate.

Subsection (o), Provisions for Bundled MOU/COOPs.

General Comments on Subsection (o).

Denton stated in supplemental comments that it is pleased to
have the right of choice recognized in the proposed rule. On the
other hand, TXU and Reliant urged in supplemental comments
and supplemental reply comments that subsection (o) should be
deleted from the proposed rule. TXU expressed concern that
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the proposed rule was modified to create an entirely new cate-
gory of MOU/COOP, i.e., the Bundled MOU/COOP. Reliant ar-
gued that subsection (o) could potentially damage the compet-
itive market, and, at a minimum, the rule should be postponed
until this subsection undergoes the appropriate scrutiny that had
been afforded the remainder of the rule. TXU observed that only
one commenter had not recognized the need for some degree
of unbundling. Absent a commission decision to delete sub-
section (o), TXU advocated making the subsection’s safeguards
more stringent. TXU did, however, support the requirements of
a mandatory audit and a contested hearing for addressing the
greater risk of anti-competitive behavior.

Brazos stated in supplemental comments that many of this
subsection’s provisions "would be so onerous and unworkable
as to require all" MOU/COOPs to unbundle in order to compete
outside their certificated service area. It asserted that most
of the provisions in subsection (o) are vague and ambiguous.
Denton disagreed in supplemental reply comments with Bra-
zos’ characterization of subsection (o) as penalizing Bundled
MOU/COOPs. Denton observed that small MOU/COOPs
would have the choice to unbundle or remain bundled, and
that a Bundled MOU/COOP’s implementation plan (required by
subsection (o)(3)(A)) would afford flexibility for the MOU/COOP
in satisfying the subsection’s requirements. In addition, Denton
disputed Brazos’ contention that a Bundled MOU/COOP would
have to speculate whether its procedures would be sufficient to
ensure the proper transfer of assets or products. It said that the
implementation filing would enable the MOU/COOP to obtain a
commission order approving its procedures and safeguards.

TXU noted in supplemental reply comments that subsection (o)
does not penalize smaller MOU/COOPs if they choose to un-
bundle, but rather that the smaller MOU/COOP has four options
regarding application of code of conduct rules. First, it could not
opt into competition and not be subject to any code of conduct
rules. Second, it could opt into competition but not compete out-
side their certificated service areas and not be subject to any
code of conduct rules. Third, it could opt into competition, com-
pete outside its certificated service area and be subject to the
limited safeguards under subsection (b)(3). Finally, it could opt
into competition, compete outside its certificated service area,
and be a Bundled MOU/COOP subject to the more extensive
safeguards of (o).

TXU assessed the safeguards in subsection (o) to be compara-
ble in degree to those facing mid-size TDBUs in other parts of
the rule, but less stringent than those applying to large TDBUs.
Therefore, it contended, additional restrictions should be added
to this subsection, as large public-power entities otherwise would
be motivated to remain bundled. Specifically, TXU proposed
revisions to prohibit cross-subsidies and joint marketing. Den-
ton agreed in supplemental reply comments with TPPA/TEC that
TXU was incorrect in arguing that subsection (o) constitutes a
more lenient alternative for large MOU/COOPs. The public enti-
ties noted that only Bundled MOU/COOPs must undergo con-
tested hearings to have their implementation plans approved;
Denton opined that such hearings, at which TXU and other large
retail providers could participate, would impose safeguards en-
suring that large Bundled MOU/COOPs do not engage in anti-
competitive activity. TPPA/TEC also observed that the Bundled
MOU/COOP would face a compliance audit every three years.
TPPA/TEC additionally argued that large MOU/COOPs actually
have a greater incentive to unbundle because the separation of
functions offers a more efficient mode of competition for orga-
nizations with more employees and other resources. Moreover,

they contended, the more explicit standards set out in the provi-
sions applicable to unbundled entities provide more certainty in
planning competitive activities.

TPPA/TEC stated in supplemental reply comments that they
agreed that subsection (o) does not and should not substantively
modify the other sections of the proposed code of conduct.

As previously discussed, the commission adopts subsection (o)
to comply with the provisions of PURA that allow the governing
bodies of MOU/COOPs to decide whether to unbundle, and
if they decide to unbundle, whether to do so functionally or
structurally. The commission notes that Denton’s concerns were
raised early in the informal workshop sessions, and that the
proposed subsection (o) is similar in format and concept to the
proposed code filed by Denton on August 3, 2000. Accordingly,
the parties have been afforded ample opportunity to review
and consider the concepts of subsection (o). The commission
acknowledges that some provisions in subsection (o) lack the
specificity that is found in other sections of the rule but defers
resolution to the contested case implementation proceeding.

Subsection (o)(1), Transactional safeguards relating to provision
of products and services.

Brazos argued in supplemental comments that subsection
(o)(1)(A), which prohibits tying arrangements, would prevent
the offering of bundled services. TPPA/TEC joined Denton in
supplemental reply comments disputing Brazos’ conclusion that
subsection (o)(1)(A) would prevent a Bundled MOU/COOP from
continuing to offer bundled service offerings to its customers.
These commenters noted that subsection (k)(1) contains a
similar provision prohibiting an unbundled TDBU from condi-
tioning the provision of a product, service, or pricing benefit
on the purchase of any other good or service from the TDBU
or its competitive affiliate. They also asserted, in Denton’s
words, that a "small MOU/COOP will always be able to offer the
bundled service, but it will never be able to require the purchase
of the bundled service." TXU agreed that the provision does
not prohibit a Bundled MOU/COOP from bundling together
various products to sell to customers. To better mirror the
tying provision applicable to unbundled entities, TPPA/TEC
suggested inserting the words "transmission or distribution" into
subsection (o)(1)(A) so that the provision would read as follows:
"A Bundled MOU/COOP shall not condition the provision of any
transmission or distribution product, service, pricing benefit, or
alternative terms or conditions upon the purchase of any other
good or service from the Bundled MOU/COOP."

The commission finds that the prohibition against tying arrange-
ments does not prevent the optional offering of bundled services;
but merely prohibits a mandatory tying. The commission incor-
porates the language modification suggested by TPPA/TEC to
better mirror the tying provisions applicable to unbundled enti-
ties.

With respect to subsection (o)(1)(B), Denton reiterated in sup-
plemental comments its view that this provision, requiring the
Bundled MOU/COOP to provide competitive energy services to
all entities in a non-discriminatory fashion, should apply only if
the product or service could be made available to a third party.
Consequently, it advocated adding a provision to subsection
(b)(1), the general applicability subsection, stating that nothing
in the section shall require an MOU/COOP to provide to third
parties products or services in violation of the MOU/COOP’s
private-use restrictions. Denton restated in supplemental reply
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comments its belief that the phrase "persons providing com-
petitive energy services on behalf of the Bundled MOU/COOP"
was intended to refer to third parties outside the MOU/COOP.
To clarify this intent, Denton suggested revising the phrase to
read "persons outside the Bundled MOU/COOP providing com-
petitive energy services on behalf of the Bundled MOU/COOP."
TPPA/TEC endorsed Denton’s comments in supplemental reply
comments, with certain exceptions. In connection with Denton’s
comments on the provisions in subsection (o)(1)(B), TPPA/TEC
contended that Denton’s suggested addition to subsection
(b) would inadequately protect MOU/COOPs. This addition
incorrectly assumes, they said, that private-use concerns can
be mitigated by the manner of providing products and services
to third parties. According to TPPA/TEC, statutory and constitu-
tional constraints prohibit the mandatory provisions of products
and services contemplated in subsections (o)(1)(B) and (k)(1).
In addition, they claimed, practical constraints in some cases
could require that a third party be charged a fee for municipal
services. TXU, in supplemental reply comments, reurged its
argument that private-use restrictions do not affect products
and services sold in competitive markets.

For the reasons discussed under subsection (k)(2), the commis-
sion addresses this concern by adding language to this section
that the provision of any such products or services shall not vio-
late PURA §40.104 or §41.104, or the Texas Constitution, Article
III, section 52.

To ensure that the Bundled MOU/COOP does not include
costs from competitive activities in its distribution rates, thereby
obtaining an unfair advantage against competitors, TXU recom-
mended in supplemental comments adding a new subparagraph
(o)(1)(C) to explicitly prohibit such cross-subsidization. In sup-
plemental reply comments, Denton and TPPA/TEC strongly
opposed TXU’s proposed specific cross-subsidization modifi-
cations to subsection (o). Denton opined that TXU’s proposals
would effectively nullify subsection (o), as they would impose
the unbundling requirements the new subsection seeks to
avoid. TPPA/TEC expressed a similar conclusion with respect
to small MOU/COOPs, which, they said, "cannot guarantee an
absolute absence of subsidy or accomplish full allocation of
costs" involving shared functions.

Denton likewise stated that TXU’s "blanket prohibition against
subsidizing" competitive activities would require virtual un-
bundling and is unnecessary in light of the other protections
provided by subsection (o)(1)(C).

The commission agrees in part with TXU and incorporates lan-
guage prohibiting cross-subsidization, as modified to be consis-
tent with the other provisions of the proposed rule that refer to
significant opportunities for cross-subsidization.

Regarding subsection (o)(1)(C) (now subsection (o)(1)(D)), Den-
ton, in supplemental comments, deemed "too onerous" the re-
quirement that a Bundled MOU/COOP maintain separate books
of accounts and records of all transactions involving the provision
of competitive energy services. Denton recommended instead
requiring the maintenance of only segregated accounts for such
transactions. It stated that the latter requirement, which subsec-
tion (d)(4) applies to competitive divisions of functionally unbun-
dled MOU/COOPs, would leave a good audit trail and allow the
commission to determine compliance, without possibly neces-
sitating "financial unbundling" to maintain the separate books.
Denton added that if the commission does not consider segre-
gated accounts sufficient, it could require Bundled MOU/COOPs
to use the FERC chart of accounts or a comparable tracking

method. TXU argued that this requirement is critical and recom-
mended adding to the old subsection (o)(1)(C) (now subsection
(o)(1)(D)) the following sentence to ensure against cross-subsi-
dization: "Such expenses shall not be included in the Bundled
MOU/COOP’s transmission and distribution rates."

The commission agrees with Denton and modifies subsection
(o)(1)(D) to require segregated accounts reflecting the FERC
chart of accounts or a comparable tracking method. The com-
mission also agrees with TXU and incorporates TXU’s proposed
language changes.

Brazos argued in supplemental comments that subsection
(o)(1)(D) (now subsection (o)(1)(G)), regarding transfer or use
of assets or products to provide competitive energy services,
is too vague, saying that it is unclear what situation would be
covered by the required safeguards regarding the transfer or
use of assets or products "by a person providing competitive
energy services on behalf of the bundled MOU/COOP to provide
a competitive energy service." Denton suggested deleting the
phrase "to provide competitive energy service" to clarify this
provision. TXU stated in supplemental reply comments that it
did not object to Denton’s proposed modification.

The commission notes Brazos’ concern but concludes that be-
cause the Bundled MOU/COOP has decided to remain bundled,
it has the responsibility to devise a plan that ensures that the
transfer is in accordance with the guidelines of this section. The
commission agrees with the clarification suggested by Denton
and supported by TXU and, therefore, deletes the specified lan-
guage.

Denton expressed concern in supplemental comments that
subparagraphs (E) and (F) (now subparagraphs (F) and (G) in
subsection (o)(1)) could prohibit the sharing of personnel that
is otherwise permitted by the rule. It stated that subparagraph
(E) (now subparagraph (F)), by not allowing the transfer of
confidential information in the provision of corporate support
services, could prevent a Bundled MOU/COOP’s employees
from performing their roles. Denton likewise asserted that
subparagraph (F), by disallowing preferential access "by any
person providing competitive energy services" to information
about its T&D systems, could have such a disabling effect if
a Bundled MOU/COOP’s employee’s job results in his or her
having information about both sets of services. Denton opined
that subparagraphs (A) through (D) of subsection (o)(2) provide
adequate protection against the inappropriate use of these
types of information. Consequently, it recommended revising
subparagraph (E) (now subparagraph (F)) by replacing the
language "not allow, provide, or create a means for the transfer
of confidential information, the opportunity for preferential treat-
ment ..." with "comply with the provisions of subsection (o)(2)(A)
through (D) hereof, thereby preventing the opportunity for
preferential treatment ...." In addition, it recommended adding to
subparagraph (F) (now subparagraph (G)) the sentence, "Such
information shall be provided as required in subsection (o)(2)(D)
hereof."

In contrast, Reliant and TXU objected in supplemental reply
comments to Denton’s suggested modifications. Reliant noted
that success and fairness of the competitive market must take
precedence over the difficulty any one company may have in
unbundling services, and that some separation of function is
absolutely necessary. Reliant and TXU argued that individuals
with knowledge of the T&D systems cannot be permitted to
use that knowledge in their retail marketing function regarding
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competitive energy services. TXU proposed what it charac-
terized as "although not a complete safeguard, a reasonable
protection" to allow the sharing of all employees except those
employees involved in marketing roles. TXU and Reliant
strongly objected to the modifications suggested by Denton to
subsections (o)(1)(E) and (F) (now subsections (o)(1)(F) and
(G)). Further objections to the sharing of employees engaged in
T&D functions and retail marketing functions were expressed
by TXU and Reliant addressing subsection (o)(1)(I).

Although the commission acknowledges the concerns of TXU,
as stated in the discussion regarding subsection (i)(1), there are
safeguards in the proposed rule that prohibit the use of confiden-
tial information in an anticompetitive manner. The commission
agrees with the concerns of Denton and declines to adopt the
modifications suggested by TXU and Reliant because the mod-
ifications would have the implications of requiring a functional
unbundling. The commission adopts Denton’s suggested modi-
fications to subsection (o)(1)(F).

TXU proposed revising subsection (o)(1)(H) (previously subsec-
tion (o)(1)(G)) to ensure that there is no cross subsidization when
sharing personnel, facilities, and resources. Denton objected to
TXU’s proposed changes, claiming it would force at least par-
tial unbundling and that the changes are not needed because
the MOU/COOP’s implementation plan must provide adequate
safeguards against anti-competitive behavior.

The commission agrees with TXU and incorporates additional
language to ensure against cross-subsidization. Likewise, as
discussed in response to Preamble Question 1, documenting the
sharing of employees engaged in both T&D functions and com-
petitive energy-related activities is necessary to enforce against
anticompetitive activities so the commission modifies subsec-
tion (o)(1)(H) accordingly. The commission finds that requiring
a Bundled MOU/COOP to document the assignment of shared
employees will not require unbundling and will provide the com-
mission with the relevant and necessary data in the event the
commission must address a complaint regarding anticompetitive
actives.

TXU also objected to the "ambiguous statement" in subsec-
tion (o)(1)(H) (now subsection (o)(1)(I)) intended to prevent
anti-competitive marketing and advertising activities by the
Bundled MOU/COOP. Such a statement, TXU claimed, is a poor
substitute for the specific safeguards of subsection (m), which
are applicable in their entirety to large TDBUs. To strengthen
this provision and to lessen confusion, TXU recommended
adding the following sentences at the end of old subparagraph
(H): "Specifically, a Bundled MOU/COOP’s T&D function and its
competitive energy services function shall not engage in joint
marketing, advertising or promotional activities, including, but
not limited to those activities set forth in Subsection (m)(2)(B)
relating to a TDBU and its competitive affiliate. Further, any
person having access to confidential, proprietary customer
information shall not be permitted to assist or engage in mar-
keting, advertising and promotional activities, including, but not
limited to those activities set forth in Subsection (m)(2)(A)(i)-(v)."
TPPA/TEC argued in reply comments that TXU’s suggested
elaborations on the marketing and advertising safeguards
intrude on the Bundled MOU/COOP’s required implementation
filing.

Although the commission shares the concerns of TXU, the sug-
gestions proposed would require the Bundled MOU/COOP to
functionally separate its marketing activities and, therefore, must

be rejected. The commission has, however, incorporated lan-
guage to prevent cross-subsidization and tracking with respect to
shared personnel, which would include any employees involved
in both marketing and advertising and engaged in T&D functions.

TXU noted in supplemental comments that the phrase "em-
ployee marketing" is substituted in subsection (o)(2)(A) for the
term "person providing competitive energy-related activities"
as used throughout the rest of the rule. Denton opposed
TXU’s proposed technical correction to subsection (o)(2)(A).
Denton averred that the use of the word "employee," rather than
"person," is appropriate for this provision. Denton argues that
the term "employee" clarifies that the Bundled MOU/COOP’s
employees are prohibited from showing favoritism to third
parties acting on the MOU/COOP’s behalf to the detriment of
unrelated third parties.

First, the commission prefers the term "person" because it is
broader than the term "employee." Second, the term "persons
providing competitive energy-related activities on behalf of the
Bundled MOU/COOP" should be used for consistency through-
out the rule. Finally, the commission modifies the language from
"employees of any third party" to "any entities" and reverses the
order of these named persons and entities to be consistent with
subsection (l)(1) of this section.

Denton voiced concern in supplemental comments regarding
subsection (o)(2)(B). It stated that by prohibiting the release of
proprietary customer information to "a person providing com-
petitive energy services on behalf of the Bundled MOU/COOP,"
this subparagraph would prevent an employee from performing
both T&D functions and competitive functions. Denton claimed
that the required implementation plan will specify how the
MOU/COOP "will prevent the unauthorized release of such
information by an employee who wears several hats." In supple-
mental reply comments, TXU restated its belief that employees
engaged in marketing of competitive energy services should not
be shared with that part of the MOU/COOP responsible for T&D
system operations.

The commission agrees with Denton that the implementation
plan of the Bundled MOU/COOP is the appropriate place to
specify how the Bundled MOU/COOP will prevent the unautho-
rized release of such information by an employee who wears
several hats. As requested by Denton, the commission clarifies
that "a person providing competitive energy-related activities on
behalf of the Bundled MOU/COOP" refers to any employee who
engages in any amount of competitive energy related activities,
regardless of whether that employee is responsible for other
non-competitive energy related activities.

To clarify that subsection (o)(2)(D) pertains to the accounting of
costs incurred in providing information to customers about the
Bundled MOU/COOP’s competitive energy services, Denton, in
supplemental comments recommended modifying the second
sentence. Specifically, it suggested replacing the phrase "such
service in accordance with subsection (o)(1)(C)" with "the pro-
vision of such information in the same manner as transactions
involving the provision of competitive energy related activities,
in accordance with subsection (o)(1)(C)." TXU stated in supple-
mental reply comments that it agrees with Denton’s proposed
change.

The commission agrees with the parties’ suggested clarification
and modifies the language accordingly.

Denton noted in supplemental comments that despite the re-
quirement in subsection (o)(3)(C) that the Bundled MOU/COOP
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file copies of its contracts with its "competitive affiliates," the bun-
dled entity would have no such affiliates. Denton also objected
to the possibility that this provision could require the bundled en-
tity to file with the commission copies of contracts it may have
with third parties providing competitive energy services on the
MOU/COOP’s behalf. It claimed that such contracts are exempt
from the public-disclosure requirements of the Public Informa-
tion Act. Moreover, Denton asserted that such a requirement
would place a Bundled MOU/COOP at a competitive disadvan-
tage to both IOUs and unbundled MOU/COOPs, which are re-
quired by subsection (e) only to provide copies of agreements
with its competitive affiliates, not with third parties. In supple-
mental reply comments, TXU stated that it did not object to the
deletion of "competitive affiliate," but it does object to removing
the requirement that a Bundled MOU/COOP must file contracts
it has with "persons providing competitive energy services on
behalf of a Bundled MOU/COOP" because the relationship with
and transaction between an MOU/COOP and these "persons"
are the focus of the proposed rule.

The commission agrees with Denton and TXU and deletes the
term "competitive affiliate," as a Bundled MOU/COOP will likely
not have an affiliate. The commission agrees with Denton and
modifies the language to clarify that the Bundled MOU/COOP
does not have to produce any contracts it has with third par-
ties if such contracts were negotiated on an arm’s length basis.
The commission does not require IOUs to provide contracts with
third parties and the commission cannot be more restrictive on
MOU/COOPs. The commission notes that it has the authority to
disallow unreasonable expenses when setting the rates for IOU
T&D utilities, but no such authority exists for MOU/COOPs.

Finally, Denton and TXU suggested corrections to typographical
errors in subsection (o)(3)(B) and (C).

The commission incorporates these editorial corrections.

All comments, including any not specifically referenced herein,
were fully considered by the commission. In adopting this sec-
tion, the commission makes other minor modifications for the
purpose of clarifying its intent.

This new rule is adopted under the Public Utility Regulatory Act
(PURA), Texas Utilities Code Annotated §§14.002, 39.157(e),
40.001, 40.004, 40.054, 40.056, 41.001, 41.004, 41.054, and
41.056 (Vernon 1998, Supplement 2001). Section 14.002
provides the commission with the authority to make and enforce
rules reasonably required in the exercise of its powers and
jurisdiction. Section 39.157(e) requires that the commission
establish a code of conduct that must be observed by COOPs
and MOUs and their affiliates to protect against anticompetitive
practices. Chapter 40 addresses competition for MOUs and
river authorities, and Chapter 41 addresses competition for
COOPs. Specifically, §40.001 addresses the law applicable to
MOUs. Section 40.004 gives the commission jurisdiction over
MOUs for certain purposes. Section 40.054 subjects the MOU
to the commission’s authority in certain instances. Section
40.056 grants the commission authority over complaints for
anticompetitive actions. Section 41.001 addresses the law
applicable to COOPs. Section 41.004 gives the commission
jurisdiction over COOPs for certain purposes. Section 41.054
subjects the COOP to the commission’s authority in certain
instances. Section 41.056 grants the commission authority over
complaints for anticompetitive actions.

Cross Reference to Statutes: PURA §§14.002, 39.157(e),
40.001, 40.004, 40.054, 40.056, 41.001, 41.004, 41.054, and
41.056.

§25.275. Code of Conduct for Municipally Owned Utilities and Elec-
tric Cooperatives Engaged in Competitive Activities.

(a) Purpose. To protect against anticompetitive practices, con-
sistent with the provisions of the Public Utility Regulatory Act (PURA)
§39.157(e) and Chapters 40 and 41, the provisions of this section estab-
lish safeguards to govern the interaction between the transmission and
distribution business unit (TDBU), as defined in subsection (c) of this
section, of a municipally owned utility (MOU) or electric cooperative
(COOP) and its competitive affiliates, and establish specific anticom-
petitive standards to apply to the activities of Bundled MOU/COOPS,
as defined in subsection (c) of this section. It is intended by this section
that no MOU/COOP subject to this section shall engage in the follow-
ing anticompetitive practices:

(1) Subsidize competitive activities directly or indirectly
through rates charged for the provision of electric service;

(2) Allow discriminatory access to transmission and distri-
bution products and services;

(3) Allow preferential access to transmission and distribu-
tion-related information;

(4) Allow unauthorized access to confidential customer in-
formation; and

(5) Allow employees performing transmission and distri-
bution functions to provide leads to or promote the products of com-
petitive affiliates or any persons providing competitive energy-related
activities on behalf of a Bundled MOU/COOP.

(b) Application.

(1) General application. This section applies to the TDBU
of a municipally owned utility or an electric cooperative (collectively
referred to as MOU/COOP) operating in the State of Texas, and the
transactions or activities between the TDBU and its competitive affili-
ates, and to an MOU/COOP that is conducting the activities of a TDBU
and of a competitive affiliate on a bundled basis, provided that each of
the following conditions is met:

(A) The MOU/COOP has chosen to participate in cus-
tomer choice pursuant to PURA §40.051(b) or PURA §41.051(b).

(B) The competitive affiliate of an MOU/COOP or
a Bundled MOU/COOP is providing electric energy at retail to
consumers in Texas outside its certificated retail service area. For the
purposes of this section, an MOU/COOP shall not be considered to be
providing electric energy to retail consumers outside its certificated
retail service area if:

(i) the MOU/COOP was serving the area prior to the
date of customer choice;

(ii) after receiving notice that the MOU/COOP or its
affiliate is selling electric energy at retail outside its retail service area,
which identifies the service location, the MOU/COOP or its affiliate
promptly investigates and thereafter takes reasonable steps to cease the
provision of service outside its service area as soon as reasonably prac-
ticable; or

(iii) there is a dispute concerning the service area
boundary and no commission order resolving the dispute has become
final or the commission’s order is subject to appeal.

(2) Effect of unbundling on application. Pursuant to
PURA §40.055 and §41.055 it is the discretion of the governing body
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of the MOU/COOP to determine whether to unbundle any energy-re-
lated activities, and whether to do so structurally or functionally. The
MOU/COOP shall file with the commission, in conjunction with the
filing required by subsections (n)(1)(A) or (o)(3)(A) of this section, a
written declaration of whether it chooses to structurally or functionally
unbundle or whether it will provide services in a competitive market
on a bundled basis. The written declaration may be amended from
time to time but no amendment shall be effective before it is filed with
the commission. The MOU/COOP shall comply with this section as
follows:

(A) A structurally or functionally unbundled
MOU/COOP shall comply with the provisions of this subsec-
tion, as applicable to entities of its size. Subsection (o) of this
section is not applicable to a functionally or structurally unbundled
MOU/COOP.

(B) A Bundled MOU/COOP shall comply with the re-
quirements of paragraphs (5) and (7)-(9) of this subsection, subsection
(n)(2)-(10), and subsection (o) of this section.

(3) Small TDBU. A small unbundled TDBU is subject to
the following provisions of this section only:

(A) paragraphs (1) and (5)-(9) of this subsection, appli-
cation;

(B) subsection (i)(4) of this section, separate books and
records;

(C) subsection (j)(1) of this section, transactions with
competitive affiliates; however, transactions provided for under sub-
section (j)(1) of this section shall be conducted at pricing levels that
are fair and reasonable to the customers of the small TDBU and that
reflect not less than the book value of the assets and the cost of em-
ployee time determined on the basis of aggregate percentage of time
devoted by the employee to the competitive function or transmission
and distribution function and do not include any discounts, rebates, fee
waivers or alternative tariff terms and conditions;

(D) subsection (k)(1) of this section, tying arrange-
ments prohibited;

(E) subsection (k)(2) of this section, products and ser-
vices available on a non-discriminatory basis; and

(F) subsection (n) of this section, remedies and enforce-
ment.

(4) Mid-size TDBU. A mid-size unbundled TDBU is sub-
ject to the following provisions of this section only:

(A) paragraphs (1) and (5)-(9) of this subsection, appli-
cation;

(B) subsection (d) of this section, annual report of code-
related activities; however, a mid-size TDBU shall report only with
respect to the activities for which it is subject to regulation under this
section;

(C) subsection (e) of this section, copies of contracts or
agreements;

(D) subsection (f) of this section, tracking migration
and sharing of employees;

(E) subsection (g) of this section, reporting deviations
from the code of conduct; however, a mid-sized TDBU shall only re-
port deviations with respect to the activities for which it is subject to
regulation under this section;

(F) subsection (h) of this section, ensuring compliance
for new competitive affiliates;

(G) subsection (i) of this section, separation of a TDBU
from its competitive affiliates; however, sharing of employees, facili-
ties, or other resources with competitive affiliates shall be allowed, and
the safeguards shall be deemed achieved through compliance with the
transactional, information transfer, and marketing and advertising stan-
dards applicable to a mid-size TDBU under subsections (j), (k), and (l)
of this section;

(H) subsection (j)(1) of this section, transactions with
competitive affiliates; however, transactions provided for under sub-
section (j)(1) of this section shall be conducted at pricing levels that are
fair and reasonable to the customers of the mid-size TDBU and that re-
flect not less than the book value of the assets and the cost of employee
time determined on the basis of aggregate percentage of time devoted
by the employee to the competitive function or transmission and distri-
bution function and do not include any discounts, rebates, fee waivers
or alternative tariff terms and conditions;

(I) subsection (j)(2) of this section, records of transac-
tions;

(J) subsection (j)(3) of this section, provision of corpo-
rate support services, except to the extent that sharing of confidential
information may not practicably be avoided due to cross-functional re-
sponsibilities of employees;

(K) subsection (k)(1) of this section, tying arrange-
ments prohibited;

(L) subsection (k)(2) of this section, products and ser-
vices available on a non-discriminatory basis;

(M) subsection (l)(1) of this section, proprietary cus-
tomer information;

(N) subsection (1)(2) of this section, nondiscriminatory
availability of aggregate customer information. A mid-size TDBU
shall make aggregate customer information available to all non-affil-
iates under the same terms and conditions and at the same price or
fully allocated cost that it is made available to any of its competitive
affiliates, but is not otherwise subject to the reporting requirements in
subsection (l)(2) of this section.

(O) subsection (l)(3) of this section, no preferential ac-
cess to transmission and distribution information. A mid-size TDBU
shall comply with this paragraph except to the extent preferential access
may not practicably be avoided due to cross-functional responsibilities
of employees or other operating constraints as reasonably determined
by the mid-size TDBU;

(P) instead of the restrictions in subsection (m)(2) of
this section, a mid-sized TDBU may participate in joint marketing, ad-
vertising, and promotional activities with a competitive affiliate, pro-
vided that the mid-size TDBU informs the customer that the competi-
tive energy services to which the promotional activities are directed are
available from other providers as well as the mid-size TDBU and makes
available to the customer upon request a copy of the most recent list of
competitive energy service providers as developed and maintained by
the commission;

(Q) instead of the restrictions in subsections (m)(3) and
(m)(4) of this section, if a customer or potential customer of a mid-
size TDBU makes an unsolicited request for distribution service, com-
petitive service, or information relating to such services, the mid-size
TDBU shall inform the customer that competitive energy-related ac-
tivities are available not only from the mid-size TDBU but also from
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other providers. The mid-size TDBU shall make available to a cus-
tomer upon request a copy of the most recent list of competitive energy
service providers as developed and maintained by the commission and
may make available telephone numbers and other commonly available
information; and

(R) subsection (n) of this section, remedies and enforce-
ment.

(5) Duration of code application. This section applies to a
TDBU and a Bundled MOU/COOP, regardless of whether it is classi-
fied as large, mid-size or small, only so long as each of the conditions
of paragraph (1) of this subsection continue to be met.

(6) Report of energy system sales and declaration of code
applicability. A report of total metered electric energy (MWh) deliv-
ered through the TDBU’s system for sale at retail and wholesale, for the
average of the three most recent calendar years, shall be filed annually
with the commission by each MOU/COOP subject to the provisions of
this section. The initial report shall be filed in conjunction with sub-
section (n)(1) of this section. After the initial report filing, the report of
energy system sales shall be filed annually by June 1, and shall encom-
pass the period from January 1 through December 31 of the preceding
year. The annual report of energy system sales shall be filed under a
control number designated by the commission for each calendar year.
Both the initial and annual reports of energy sales shall include a state-
ment from the MOU/COOP affirming that it is classified as either a
small, mid-size, or large TDBU.

(A) In the event that the MWhs delivered through the
TDBU’s system increase so that a TDBU is reclassified to a larger size,
the TDBU shall notify the commission through the annual report of
energy system sales. The TDBU shall have one year from the date
of the reclassification to implement the applicable provisions of this
section.

(B) Petition for exception to reclassification. Any
TDBU may petition the commission for exception to the size determi-
nation. Upon request, if a small TDBU is reclassified as a mid-sized
TDBU, the commission may consider an adjustment for growth based
upon total Texas retail sales.

(7) No circumvention of the code of conduct. An
MOU/COOP shall not circumvent the provisions of PURA §39.157(e)
or this section by using any affiliate to provide information, services,
products, or subsidies that would be prohibited by this section between
a competitive affiliate and a TDBU. A Bundled MOU/COOP shall
not circumvent the provisions of PURA §39.157(e) or this section
by using any persons to provide information, services, products, or
subsidies that would be prohibited by this section between persons
providing transmission and distribution service on behalf of the Bun-
dled MOU/COOP and persons providing competitive energy-related
activities on behalf of the Bundled MOU/COOP.

(8) Good cause exception. An MOU/COOP that is or may
become subject to this section may petition the commission at any time
for an exception or waiver of any provision of this section on a showing
of good cause. Good cause may be demonstrated by showing that the
cost or difficulty of achieving compliance outweighs the benefit to be
achieved or that there are other alternative actions that are likely to
produce reasonable results under the circumstances.

(9) Notice of conflict with other regulation and petition for
waiver. Nothing in this section shall affect or modify the obligation or
duties relating to any rules or standards of conduct that may apply to an
MOU/COOP or its affiliates, whether competitive or noncompetitive,

under orders or regulations of the Federal Energy Regulatory Commis-
sion (FERC), Securities and Exchange Commission (SEC), or shall vi-
olate PURA, Chapters 40 and 41, subchapter C. An MOU/COOP shall
file with the commission a notice of any provision in this section that
conflicts with FERC or SEC orders or regulations. An MOU/COOP
that is subject to statutes or regulations in any state that conflict with a
provision of this section may petition the commission for a waiver of
the conflicting provision on a showing of good cause.

(c) Definitions. The following words and terms when used in
this section shall have the following meanings unless the context clearly
indicates otherwise:

(1) Affiliate - An entity, including a business unit or divi-
sion, that controls, is controlled by, or is under common control with,
an MOU/COOP. Control means the power and authority to direct the
management or policies of an entity through directly or indirectly own-
ing or holding at least a 5.0% voting or ownership interest. Affiliate
includes an entity determined to be an affiliate by the commission af-
ter notice and hearing based on criteria parallel to those prescribed in
PURA §11.006.

(2) Bundled MOU/COOP - An MOU/COOP that is con-
ducting both transmission and distribution activities and competitive
energy-related activities on a bundled basis without structural or func-
tional separation of transmission and distribution functions from com-
petitive energy-related activities and that makes a written declaration of
its status as a Bundled MOU/COOP pursuant to subsection (o)(3)(A)
of this section.

(3) Competitive affiliate - An affiliate of an MOU/COOP
that provides services or sells products at retail in a competitive en-
ergy-related market in this state, including telecommunications ser-
vices to the extent those services are energy-related. An affiliate of
an MOU/COOP that is selling energy only in the capacity of a provider
of last resort within the scope of PURA §40.053(c) and (d) or PURA
§41.053 (c) and (d) is not a competitive affiliate under this definition.
The term competitive affiliate shall include both competitive divisions
and competitive subsidiaries.

(4) Competitive division (CD) - A competitive affiliate that
is organized as a division or other part of an MOU/COOP.

(5) Competitive energy-related activities - Services or
products that are sold at retail in a competitive energy-related market
in this state, including telecommunications services to the extent those
services are energy-related.

(6) Competitive subsidiary (CS) - A competitive affiliate
that is organized as a corporation or other legally distinct entity.

(7) Confidential information - Any information not
intended for public disclosure and considered to be confidential
or proprietary by persons privy to such information. Confidential
information includes, but is not limited to, information relating to the
interconnection of customers to an MOU/COOP’s transmission or
distribution systems, proprietary customer information, trade secrets,
competitive information relating to internal manufacturing processes,
and information about an MOU/COOP’s transmission or distribution
system, operations, or plans for expansion.

(8) Corporate support services - Services shared by a
TDBU, or an affiliate created to perform corporate support services,
with the MOU/COOP’s affiliates of joint corporate oversight, gover-
nance, support systems, and personnel. For a Bundled MOU/COOP,
"corporate support services" includes governance, support systems,
and personnel.
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(A) Examples of services that may be shared, to
the extent the services comply with this section, include human
resources, procurement, information technology, regulatory services,
administrative services, real estate services, legal services, accounting,
environmental services, research and development unrelated to
marketing activity and/or business development for the competitive
affiliate regarding its services and products, internal audit, community
relations, corporate communications, financial services, financial
planning and management support, corporate services, corporate
secretary, lobbying, corporate planning, and community economic
development if the economic development activities are within the
MOU/COOP’s certificated retail service area.

(B) Examples of services that may not be shared, except
as otherwise allowed under the terms of this section, include engineer-
ing, purchasing of electric transmission facilities and service, transmis-
sion and distribution system operations, and marketing.

(9) Fully allocated cost - The cost of a product, service,
or asset based on book values for the component elements established
through generally accepted accounting principles (GAAP); or alterna-
tively, an internal transfer price based upon the actual or expected (bud-
geted) operating and maintenance expenses and a capital component,
as appropriate, divided by the expected or actual units for the service
or product produced. Such transfer prices may be set as needed but
shall not be used beyond a three year period without review. The oper-
ating and maintenance expenses shall be fully loaded with applicable
overheads. The capital component shall consider the original cost of
the associated assets and a reasonable return. Such internal prices may
include an allowance for transfers to a municipal general fund at the
discretion of the municipality.

(10) Large transmission and distribution business unit
(TDBU) - A TDBU that:

(A) delivers total metered electric energy through its
system for sale at retail for the average of the three most recent cal-
endar years greater than 6,000,000 MWh; and

(B) is otherwise subject to the provisions of this section
as provided in subsection (b)(1) of this section.

(11) Mid-size transmission and distribution business unit
(TDBU) - A TDBU that:

(A) delivers total metered electric energy through its
system for sale at retail for the average of the three most recent cal-
endar years that is less than or equal to 6,000,000 MWh and is greater
than 500,000 MWh; and

(B) is otherwise subject to the provisions of this section
as provided in subsection (b)(1) and (b)(4) of this section.

(12) Municipally owned utility/electric cooperative
(MOU/COOP) - A municipally owned utility (MOU) as defined in
PURA §11.003(11) or an electric cooperative (COOP) as defined in
PURA §11.003(9). As used in this section, MOU/COOP does not
include a competitive affiliate but does include an MOU, a COOP, or
a river authority that has an affiliate relationship with a TDBU that is
a division or part of the MOU/COOP.

(13) Proprietary customer information - Any information
compiled by a TDBU on a customer in the normal course of providing
electric service that makes possible the identification of any individ-
ual customer by matching such information with the customer’s name,
address, account number, type or classification of service, historical
electricity usage, expected patterns of use, types of facilities used in
providing service, individual contract terms and conditions, price, cur-
rent charges, billing records, or any other information that the customer

has expressly requested not be disclosed. Information that is redacted
or organized in such a way as to make it impossible to identify the cus-
tomer to whom the information relates does not constitute proprietary
customer information.

(14) Small transmission and distribution business unit
(TDBU) - A TDBU that:

(A) delivers total metered electric energy through its
system for sale at retail of less than 500,000 MWh for the average of
the three most recent calendar years; and

(B) is otherwise subject to the provisions of this section
as provided in subsection (b)(1) and (b)(3) of this section.

(15) Transaction - Any interaction between a TDBU and
its competitive affiliates in which a service, asset, product, property,
right, or other item is transferred or received by either the TDBU or its
competitive affiliates.

(16) Transmission and distribution business unit (TDBU) -
The business unit of an MOU/COOP, whether structurally unbundled
as a separate legal entity or functionally unbundled as a division, that
owns or operates for compensation in this state equipment or facili-
ties to transmit or distribute electricity at retail, except for facilities
necessary to interconnect a generation facility with the transmission or
distribution network, a facility not dedicated to public use, or a facility
otherwise excluded from the definition of electric utility in a qualifying
power region certified under PURA §39.152. TDBU does not include
an MOU/COOP that owns, controls, or is an affiliate of the TDBU if
the TDBU is organized as a separate corporation or other legally dis-
tinct entity. Except as specifically authorized by statute, a TDBU shall
not provide competitive energy-related activities.

(d) Annual report of code-related activities. A report of activ-
ities related to this section shall be filed annually with the commission.
Using forms approved by the commission, a TDBU shall report activ-
ities among itself and its competitive affiliates in accordance with the
requirements of this section. The report shall be filed by June 1, and
shall encompass the period from January 1 through December 31 of
the preceding year during which the MOU/COOP was subject to this
section.

(e) Copies of contracts or agreements. A TDBU shall reduce
to writing and file with the commission copies of any contracts or agree-
ments it has with its competitive affiliates. The filing of an earnings
report does not satisfy the requirements of this section. All contracts
or agreements shall be filed by June 1 of each year as attachments to
the annual report of code-related activities required in subsection (d) of
this section. In subsequent years, if no significant changes have been
made to the contract or agreement, an amendment sheet may be filed
in lieu of refiling the entire contract or agreement.

(f) Tracking migration and sharing of employees. An
MOU/COOP shall track and document the movement between the
TDBU and its competitive affiliates of all employees engaged in
transmission or distribution system operations, including persons
employed by the MOU/COOP who are engaged in transmission or
distribution system operations on a day-to-day basis or who have
knowledge of transmission or distribution system operations. An
MOU/COOP shall also document the assignment of shared employees
engaged in both transmission or distribution system operations and
competitive energy-related activities, if any. Employee migration and
sharing information shall be included in the MOU/COOP’s annual
report of code-related activities. For migrating employees, the tracking
information shall include an identification code, the respective titles
held while employed at the TDBU and the competitive affiliate, and
the effective dates of the migration. For shared employees, the tracking
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information shall include the employees’ name, job title, scope of
activities, and allocation of time to transmission and distribution
functions and competitive energy-related activities.

(g) Reporting deviations from the code of conduct. A TDBU
shall report information regarding the instances in which deviations
from this section were necessary to ensure public safety or system reli-
ability pursuant to this section. The information reported shall include
the nature of the circumstances involved and the date of the deviation.
Within 30 days of each deviation relating to a competitive affiliate, the
MOU/COOP shall report this information to the commission and shall
conspicuously post the information on its Internet site or a public elec-
tronic bulletin board for 30 consecutive calendar days. Information re-
garding a deviation shall be summarized in the MOU/COOP’s annual
report of code-related activities.

(h) Ensuring compliance for new competitive affiliates. An
MOU/COOP and a new competitive affiliate are bound by this code
of conduct, to the extent applicable, immediately upon creation of the
new competitive affiliate. The MOU/COOP shall post a conspicuous
notice of any newly created competitive affiliates on its Internet site
or a public electronic bulletin board for 30 consecutive calendar days.
Additionally, the MOU/COOP shall ensure that its annual report of
code-related activities reflects all changes that result from the creation
of new competitive affiliates.

(i) Separation of a TDBU from its competitive affiliates.

(1) Sharing of employees, officers and directors, property,
equipment, computer and information systems, other resources, and
corporate support services. An MOU/COOP and its competitive
affiliate may share common employees, officers and trustees/direc-
tors, property, equipment, computer and information systems, other
resources, and corporate support services, if the TDBU implements
safeguards that the commission determines are adequate to preclude
employees of a competitive affiliate from gaining access to confiden-
tial information in a manner that would allow or provide a means to
transfer confidential information from the TDBU to the competitive
affiliate, create an opportunity for preferential treatment or unfair com-
petitive advantage, lead to customer confusion, or create significant
opportunities for cross-subsidization of a competitive affiliate.

(2) Employee transfers and temporary assignments.

(A) An MOU/COOP shall not assign to a competitive
affiliate for less than one year employees engaged in transmission or
distribution system operations unless safeguards are in place to pre-
vent transfer of confidential information. TDBU employees engaged
in transmission or distribution system operations, including persons
employed by a structurally unbundled service company affiliate of the
TDBU who are engaged on a day-to-day basis in or have knowledge
of transmission or distribution system operations and are transferred
to a competitive affiliate, shall not remove or otherwise provide or use
confidential information or information gained from the TDBU or af-
filiated service company, in a discriminatory or exclusive fashion to the
benefit of the competitive affiliate or to the detriment of non-affiliated
electric suppliers.

(B) Movement of employees to a competitive affiliate
may be accomplished either through the employee’s termination of em-
ployment with the TDBU and acceptance of employment with the CS
or through a transfer to the CD as long as the transfer results in the
TDBU bearing no ongoing costs associated with that employee.

(C) Transferring employees shall sign a statement indi-
cating that they are aware of and understand the restrictions set forth in
this section. The TDBU also shall post a conspicuous notice of such

a transfer on its Internet site or other public electronic bulletin board
within 24 hours and for at least 30 consecutive calendar days.

(D) Employees may be temporarily assigned to an affil-
iate or non-affiliated TDBU to assist in restoring power in the event of a
major service interruption or to assist in resolving emergency situations
affecting system reliability. Any such deviation shall be reported and
posted on the TDBU’s Internet site or other public electronic bulletin
board within 24 hours and for at least 30 consecutive calendar days.

(3) Sharing of office space. A TDBU’s office space shall
be physically separate from the office space of its competitive affiliates.
Physical separation is accomplished by having office space in separate
buildings or, if within the same building, by a method such as having
offices on separate floors or with separate access.

(4) Separate books and records. A TDBU shall maintain
separate books of accounts and records from those of any CS. In a pro-
ceeding under subsection (n)(3) of this section, the commission may
review records relating to a transaction between a TDBU and a CS.
Costs of CDs, other than those costs related to corporate support ser-
vices, shall be segregated by account.

(A) In accordance with generally accepted accounting
principles, a TDBU shall record all transactions with its CS whether
they involve direct or indirect expenses, and all transactions with CDs
that relate to the transmission and distribution function.

(B) A TDBU shall prepare financial statements that are
not consolidated with those of a CS.

(5) Limitations on credit support by a TDBU for a competi-
tive affiliate. A TDBU and its affiliates may share credit, investment, or
financing arrangements with a competitive affiliate if the TDBU imple-
ments adequate safeguards precluding employees of a competitive af-
filiate from gaining access to information in a manner that would allow
or provide a means to transfer confidential information from the TDBU
to the competitive affiliate or lead to customer confusion. Nothing in
this section shall impair existing contracts, covenants, or obligations
between an MOU/COOP and its lenders and holders of bonds issued
on behalf of or by an MOU/COOP.

(A) MOU. In issuing debt related to competitive affil-
iates, an MOU shall be governed by and maintained, operated, and
managed in accordance with the laws of the State of Texas, including
the ordinances and resolutions authorizing the issuance of any form
of indebtedness and the provisions thereof, which require that funds
reasonably necessary for operation and maintenance expenses (includ-
ing TDBU operation and maintenance expenses) have priority in any
pledge of gross revenues of the municipally owned utility system.

(B) COOP. A COOP TDBU shall not allow a competi-
tive affiliate to obtain credit under any arrangement that would include
a specific pledge of assets reasonably necessary for TDBU operations
or a pledge of gross revenues of the TDBU.

(j) Transactions between a TDBU and its competitive affili-
ates.

(1) Transactions with competitive affiliates. Except for
transfers implementing unbundling, transfers of property pursuant to
a rate order having the effect of a financing order, credit support, and
corporate support services provided by a TDBU to its competitive
affiliate, any transaction between a TDBU and its competitive affiliate
shall be accomplished at pricing levels that are fair and reasonable to
the customers of the TDBU and that reflect the approximate market
value of the assets or the fully allocated cost of the assets, services, or
products, and that do not include any preferential discounts, rebates,
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fee waivers or alternative tariff terms and conditions. Such transfers
include, but are not limited to, the following:

(A) sale or provision of products or services by a TDBU
to its competitive affiliate;

(B) purchase or acquisition of products, services, or as-
sets by a TDBU from a competitive affiliate; or

(C) assets transferred from a TDBU to a competitive af-
filiate.

(2) Records of transactions. Each transaction between a
TDBU and its competitive affiliates, other than those involving cor-
porate support services or transactions governed by tariffs of general
applicability filed at the commission or approved by the TDBU’s gov-
erning body, shall be reflected in a contemporaneous written record of
the transaction including the date of the transaction, name of the com-
petitive affiliate, name of a TDBU employee knowledgeable about the
transaction, and description of the transaction. Such records shall be
maintained for three years.

(3) Provision of corporate support services. A TDBU may
engage in transactions directly related to the provision of corporate sup-
port services with its competitive affiliate. Such transactions shall be
carried out in such a way as to not allow or provide the means for the
transfer of confidential information from the TDBU to the competitive
affiliate, the opportunity for preferential treatment or unfair compet-
itive advantage, customer confusion, or significant opportunities for
cross-subsidization of the competitive affiliate.

(k) Safeguards relating to provision of products and services.

(1) Tying arrangements prohibited. A TDBU shall not con-
dition the provision of any product, service, pricing benefit, or alterna-
tive terms or conditions upon the purchase of any other good or service
from the TDBU or its competitive affiliate.

(2) Products and services available on a non-discriminatory
basis. Any product or service, other than corporate support services or
credit arrangements, made available by a TDBU to its competitive af-
filiate shall be made available to all similarly situated entities at the
same price and on the same basis and manner that the product or ser-
vice was made available to the competitive affiliate, provided however,
that such provision does not violate PURA §40.104 or §41.104, or the
Texas Constitution, Article III, section 52. Any service required to
be provided in compliance with PURA §39.203 shall be provided in
a non-discriminatory manner and in accordance with the tariffs devel-
oped pursuant to any commission rule implementing that section.

(l) Information safeguards.

(1) Proprietary customer information. Upon request by the
customer, a TDBU shall provide a customer with the customer’s pro-
prietary customer information. Unless a TDBU obtains prior affirma-
tive written consent or other verifiable authorization from the customer
as determined by the commission, or unless otherwise permitted under
this subsection, it shall not release any proprietary customer informa-
tion to a competitive affiliate or to any other entity, other than the cus-
tomer, an independent organization as defined by PURA §39.151, or a
provider of corporate support services for the sole purpose of providing
corporate support services in accordance with subsection (j)(3) of this
section. The TDBU shall maintain records that include the date, time,
and nature of information released when it releases customer propri-
etary information to another entity in accordance with this paragraph.
The TDBU shall maintain records of such information for a minimum
of three years and shall make the records available for third party re-
view within three business days of a written request or at a time mutu-
ally agreeable to the TDBU and the third party. When the third party

requesting review of the records is not the customer, commission, or
Office of Public Utility Counsel, the records may be redacted in such
a way as to protect the customer’s identity. If proprietary customer
information is released to an independent organization or a provider
of corporate support services, the independent organization or entity
providing corporate support services is subject to the rules in this sub-
section with respect to releasing the information to other persons.

(A) Exception for law, regulation, or legal process. A
TDBU may release proprietary customer information to another entity
without customer authorization where authorized or requested to do so
by the commission or by law, regulation, or legal process. Nothing in
this rule requires disclosure of information that may be withheld from
disclosure under Texas Government Code, Chapter 552.

(B) Exception for release to governmental entity. With-
out customer authorization, a TDBU may release proprietary customer
information to a federal, state, or local governmental entity or in con-
nection with a court or administrative proceeding involving the cus-
tomer or the TDBU, provided however, that the TDBU shall take all
reasonable actions to protect the confidentiality of such information,
including, but not limited to, providing such information under a con-
fidentiality agreement or protective order, and shall also promptly no-
tify the affected customer in writing that such information has been
requested.

(C) Exception to facilitate transition to customer
choice. In order to facilitate the transition to customer choice, an
MOU/COOP may release proprietary customer information to its
competitive affiliate without authorization of those customers, where
either entity will be exercising the function of retail electric provider or
provider of last resort, provided however, that such information may be
released only during the six-month period prior to implementation of
customer choice, during the six-month period prior to implementation
or expansion of a pilot project, or such additional periods as may be
prescribed by the commission.

(D) Exception for release to providers of last resort. On
or after January 1, 2002, a TDBU may provide proprietary customer
information to a provider of last resort without customer authorization
for the purpose of serving customers who have been switched to the
provider of last resort.

(E) Exception for release to customer’s selected com-
petitive retailer. Subject to demonstration by the competitive retailer
that the customer has selected that competitive retailer, a TDBU shall
release proprietary customer information for a particular customer to
the competitive retailer chosen by that customer in connection with
provision of metering data or otherwise in compliance with the Access
Tariff applicable to the TDBU under PURA §39.203.

(2) Nondiscriminatory availability of aggregate customer
information. A TDBU may aggregate non-proprietary customer in-
formation, including, but not limited to, information about a TDBU’s
energy-related goods or services. However, except in circumstances
solely involving the provision of corporate support services in accor-
dance with subsection (j)(3) of this section, a TDBU shall aggregate
non-proprietary customer information for a competitive affiliate only
if the TDBU makes such aggregation service available to all non-af-
filiates under the same terms and conditions and at the same price or
fully allocated cost as it is made available to any of its competitive
affiliates. In addition, no later than 24 hours prior to a TDBU’s provi-
sion to its competitive affiliate of aggregate customer information, the
TDBU shall post a conspicuous notice on its Internet site or other pub-
lic electronic bulletin board for at least 30 consecutive calendar days,
providing the following information: the name of the competitive affil-
iate to which the information will be provided, the rate charged or cost
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allocated for the information, a meaningful description of the infor-
mation provided, and the procedures by which non-affiliates may ob-
tain the same information under the terms and conditions. The TDBU
shall maintain records of such disclosure information for a minimum of
three years and shall make such records available for third party review
within three business days of a written request or at a time mutually
agreeable to the TDBU and the third party.

(3) No preferential access to transmission and distribution
information. A TDBU shall not allow preferential access by its com-
petitive affiliates to information about its transmission and distribution
systems.

(4) Other limitations on information disclosure. Nothing
in this rule is intended to alter the specific limitations on disclosure of
confidential information in the Texas Utilities Code, the Texas Govern-
ment Code, Chapter 552, or the commission’s substantive and proce-
dural rules.

(5) Other information. Except as otherwise allowed in this
subsection, a TDBU shall not share information with competitive af-
filiates, except for information required to perform allowed corporate
support services unless the TDBU can prove to the commission that
the sharing will not compromise the public interest prior to any such
sharing. Information that is publicly available, or that is unrelated in
any way to utility activities, may be shared.

(m) Safeguards relating to joint marketing and advertising.

(1) Name and logo. A TDBU may not, prior to September
1, 2005, allow the use of its corporate trademark, name, brand, or logo
by a CS on employee business cards or in any written or auditory ad-
vertisements of specific services to existing or potential residential or
small commercial customers located within the TDBU’s certificated
service area, whether through radio or television, Internet-based, or
other electronic format accessible to the public unless the CS includes
a disclaimer with its use of the TDBU’s corporate trademark, name,
brand, or logo. Such disclaimer of the corporate trademark, name,
brand, or logo in the material distributed must be written in a bold and
conspicuous manner or clearly audible, as appropriate for the commu-
nication medium, and shall state the following: "{Name of CS} is not
the same entity as {name of TDBU} and you do not have to buy {name
of CS}’s products to continue to receive quality services from {name
of TDBU}." A TDBU may allow the use of its corporate name, brand,
or logo by a CD in any context.

(2) Joint marketing, advertising, and promotional activi-
ties.

(A) A TDBU shall not:

(i) provide or acquire leads on behalf of its compet-
itive affiliates;

(ii) solicit business or acquire information on behalf
of its competitive affiliates;

(iii) give the appearance of speaking or acting on be-
half of any of its competitive affiliates in connection with any market-
ing, advertising or promotional activities, other than community eco-
nomic development activities;

(iv) share market analysis reports or other types of
proprietary or non-publicly available reports relating to retail energy
sales, including, but not limited to, market forecast, planning, or strate-
gic reports with its competitive affiliates; or

(v) request authorization from its customers to pass
on information exclusively to its competitive affiliate.

(B) A TDBU shall not engage in joint marketing, adver-
tising, or promotional activities of its products or services with those of
a competitive affiliate in a manner that favors the competitive affiliate.
Such joint marketing, advertising, or promotional activities include, but
are not limited to, the following activities:

(i) acting or appearing to act on behalf of a compet-
itive affiliate in any communications and contacts with any existing or
potential customers;

(ii) joint sales calls;

(iii) joint proposals, either as requests for proposals
or responses to requests for proposals;

(iv) joint promotional communications or corre-
spondence, except that a TDBU may allow a competitive affiliate
access to customer bill advertising inserts so long as access to
such inserts is made available on the same terms and conditions to
non-affiliates offering similar services as the competitive affiliate that
uses bill inserts;

(v) joint presentations at trade shows, conferences,
or other marketing events within the state of Texas; and

(vi) providing links from a TDBU’s Internet web site
to a competitive affiliate’s Internet web site.

(C) At a customer’s unsolicited request, a TDBU may
participate in meetings with a competitive affiliate to discuss technical
or operational subjects regarding the TDBU’s provision of transmission
or distribution services to the customer but only in the same manner
and to the same extent the TDBU participates in such meetings with
unaffiliated electric or energy services suppliers and their customers.
Representatives of a TDBU may be present during a sales discussion
between a customer and the TDBU’s competitive affiliate but shall not
participate in the discussion or purport to act on behalf of the compet-
itive affiliate.

(3) Requests for specific competitive affiliate information.
If a customer or potential customer makes an unsolicited request to a
TDBU for information specifically about any of its competitive affil-
iates, the TDBU may refer the customer or potential customer to the
competitive affiliate for more information. Under this paragraph, the
only information that a TDBU may provide to the customer or potential
customer is the competitive affiliate’s address and telephone number.
The TDBU shall not transfer the customer directly to the competitive
affiliate’s customer service office via telephone or provide any other
electronic link whereby the customer could contact the competitive af-
filiate through the TDBU. When providing the customer or potential
customer information about the competitive affiliate, the TDBU shall
not promote its competitive affiliate or its competitive affiliate’s prod-
ucts or services, nor shall it offer the customer or potential customer
any opinion regarding the service of the competitive affiliate or any
other service provider.

(4) Requests for general information about products or ser-
vices offered by competitive affiliates and their competitors. If a cus-
tomer or potential customer requests general information from a TDBU
about products or services provided by its competitive affiliate or the
competitors of its CS or CD, the TDBU shall not promote its com-
petitive affiliate or its competitive affiliate’s products or services, nor
shall the TDBU offer the customer or potential customer any opinion
regarding the service of the competitive affiliate or any other service
provider. The TDBU may direct the customer or potential customer
to a telephone directory or to the commission, or provide the customer
with a recent list of suppliers developed and maintained by the commis-
sion, but the TDBU may not refer the customer or potential customer
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to the competitive affiliate except as provided for in paragraph (3) of
this subsection.

(n) Remedies and enforcement.

(1) Code implementation filing.

(A) Not later than 120 days prior to the implementation
of customer choice by an MOU/COOP, a TDBU shall file with the
commission its plan for implementing the provisions of this section,
addressing all applicable requirements of this section in the context
of its operations as they will be conducted in the competitive retail
market. The TDBU shall post notice of its filing on its Internet site
or a public electronic bulletin board for 30 consecutive days and shall
provide copies of the filing to requesting parties. Interested parties
may file comments on the filing with the commission within 30 days
following the filing and shall provide copies of such comments to the
TDBU. Commission staff shall review the code implementation filing
and provide to the TDBU its comments and recommendations as to any
suggested changes in the filing within 60 days following the date of the
filing. The TDBU may amend its initial filing based on the comments
and recommendations and shall file any such amendments not later than
75 days following the date of the initial filing. The filing provided for
in this paragraph is not subject to the contested hearings process, except
upon complaint by an interested party or the commission staff.

(B) In lieu of the implementation filing provided for in
subparagraph (A) of this paragraph, an MOU/COOP may file with the
commission a statement that it does not at this time intend to provide
electric energy at retail to consumers in Texas outside its certificated
retail service area as provided for in subsection (b)(1)(B) of this section.
Subsequently, if an MOU/COOP intends to provide electric energy at
retail to consumers in Texas outside its certificated retail service area
as provided for in subsection (b)(1)(B) of this section, it shall file with
the commission the implementation filing provided for in subparagraph
(A) of this paragraph not later than 120 days prior to the time it provides
retail electric energy in Texas outside its certificated retail service area.

(2) Informal complaint procedure. A TDBU or a Bundled
MOU/COOP shall establish and file with the commission a complaint
procedure for addressing alleged violations of this section. This proce-
dure shall contain a mechanism whereby all complaints shall be placed
in writing and shall be referred to a designated officer or other person
employed by the TDBU or the Bundled MOU/COOP.

(A) All complaints shall contain:

(i) the name of the complainant;

(ii) a detailed factual report of the complaint,
including all relevant dates, entities or divisions involved, employees
involved, and the specific claim.

(B) A complaint must be filed with the TDBU or the
Bundled MOU/COOP within 90 days of the date the complaining party
knew, or with diligent investigation should have known, that the viola-
tion occurred, but in no event may a complaint be filed more than three
years after the violation occurred.

(C) The designated officer shall acknowledge receipt of
the complaint in writing withinfive working days of receipt. The des-
ignated officer shall provide a written report communicating the results
of the preliminary investigation to the complainant within 30 days after
receipt of the complaint, including a description of any course of action
that will be taken.

(D) In the event the TDBU or the Bundled MOU/COOP
and the complainant are unable to resolve the complaint, the com-
plainant may file a formal complaint with the commission. In the event
the complainant advises the TDBU or the Bundled MOU/COOP that

the complainant does not consider the complaint fully resolved by the
course of action proposed by the TDBU or the Bundled MOU/COOP
then the TDBU or the Bundled MOU/COOP shall notify the com-
plainant of his or her right to file a formal complaint with the commis-
sion and shall provide the complainant with the commission’s address
and telephone number. The informal complaint process shall be a pre-
requisite for filing a formal complaint with the commission.

(E) A large TDBU or Bundled MOU/COOP shall report
to the commission regarding the nature and status of informal com-
plaints handled in accordance with this paragraph in its annual report
of code-related activities filed pursuant to subsection (d) of this section.
The information reported to the commission shall include the name of
the complainant and a summary report of the complaint, including all
relevant dates, companies involved, employees involved, the specific
claim, and any actions taken to address the complaint. Such informa-
tion on all informal complaints that were initiated or remained unre-
solved during the reporting period shall be included in the annual report
of code-related activities of the large TDBU or Bundled MOU/COOP.

(3) Filing a complaint. Following the informal process, a
formal complaint may be filed with the commission alleging a violation
of this section. No complaint shall be valid unless filed with the com-
mission within 30 days after the designated officer or employee of the
TDBU or the Bundled MOU/COOP mails its written report communi-
cating the results of the preliminary investigation to the complainant.
Each complaint shall contain the name of the complainant and a de-
tailed factual report of the complaint, including all relevant dates, enti-
ties or divisions involved, employees involved, and the specific claim.
Additionally, each complaint shall identify the specific provisions of
this section that are alleged to have been violated, contain a sworn affi-
davit that the facts alleged are true and correct to the best of the affiant’s
knowledge and belief, and if the complainant is a corporation, a state-
ment from a corporate officer that he or she is authorized to file the
complaint.

(4) Notification of complaint and opportunity to respond.
The commission shall provide a copy of the complaint to the TDBU
or the Bundled MOU/COOP. The TDBU or the Bundled MOU/COOP
shall respond to the complaint in writing within 15 days. The TDBU
or the Bundled MOU/COOP and the complainant shall make a good
faith effort to resolve the complaint on an informal basis as promptly
as practicable.

(5) Settlement conference. Upon request by the
MOU/COOP subject to the complaint, commission staff shall conduct
a settlement conference. At such settlement conference, each party,
including the commission staff, shall recommend what steps are nec-
essary to cure any violation that it believes has occurred. Discussions
at the settlement conference, including the recommendations to cure
the violation, shall not be admissible at a hearing on the complaint.

(6) Opportunity to cure. The MOU/COOP shall have
three months to cure the violation in accordance with an agreement
arising from the settlement conference or following a hearing. An
MOU/COOP may cure the violation in any reasonable manner as set
forth in the settlement agreement or hearing, including taking action
designed to prevent recurrence of the violation or amending the rule
or order.

(7) Enforcement by the commission. In the event the com-
mission finds there has been a violation which has not been reasonably
cured, the commission may enforce the provisions of this section.

(A) The commission may recommend actions to be
taken by the MOU/COOP within a prescribed time, and if such actions
are not taken, the commission may:
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(i) seek an injunction to eliminate or remedy the vi-
olation or series or set of violations; or

(ii) limit or prohibit retail service outside the certifi-
cated retail service area of the TDBU or the Bundled MOU/COOP until
the violation or violations are adequately remedied. This remedy shall
not be applied in a manner that would interfere with or abrogate the
rights or obligations of parties to a lawful contract.

(B) In assessing enforcement remedies, the commission
shall consider the following factors:

(i) the prior history of violations by the TDBU or the
Bundled MOU/COOP, if any, found by the commission after hearing;

(ii) the efforts made by the TDBU or the Bundled
MOU/COOP to comply with the commission’s rules;

(iii) the nature and extent of economic bene-
fit gained by the TDBU’s competitive affiliate or the Bundled
MOU/COOP;

(iv) the damages or potential damages resulting
from the violation or series or set of violations;

(v) the size of the business of the competitive affili-
ate involved; and

(vi) such other factors deemed appropriate and ma-
terial to the particular circumstances of the violation or series or set of
violations.

(C) The commission may conduct a compliance audit
of affiliate activities to ensure compliance with the code of conduct.

(8) No immunity from antitrust enforcement. Nothing in
these affiliate rules shall confer immunity from state or federal antitrust
laws. Enforcement actions by the commission for violations of this
section do not affect or preempt antitrust liability, but rather are in ad-
dition to any antitrust liability that may apply to the anti-competitive
activity. Therefore, antitrust remedies may also be sought in federal or
state court to cure anti-competitive activities.

(9) No immunity from civil relief. Nothing in these affiliate
rules shall preclude any form of civil relief that may be available under
federal or state law, including, but not limited to, filing a complaint
with the commission consistent with this subsection.

(10) Preemption. This section supersedes any procedures
or protocols adopted by an independent organization as defined by
PURA §39.151, or similar entity, that conflict with the provisions of
this section.

(o) Provisions for Bundled MOU/COOPs.

(1) Transactional safeguards relating to provision of prod-
ucts and services. To protect against anticompetitive activities, the pro-
visions of this subsection apply to all Bundled MOU/COOPs meeting
the qualifications set forth in subsection (b)(1)(A) and (B) of this sec-
tion, regardless of whether the MOU/COOP has any affiliates or com-
petitive affiliates.

(A) Tying arrangements prohibited. A Bundled
MOU/COOP shall not condition the provision of any transmission or
distribution product, service, pricing benefit, or alternative terms or
conditions upon the purchase of any other good or service from the
Bundled MOU/COOP.

(B) Products and services available on a non-dis-
criminatory basis. Any product or service, other than corporate
support services or credit arrangements, made available by a Bundled
MOU/COOP to any third party or any persons providing competitive

energy-related activities on behalf of the Bundled MOU/COOP, shall
be made available to all similarly situated entities at the same price
and on the same basis and manner that the product or service was
made available to any persons providing competitive energy-related
activities on behalf of the Bundled MOU/COOP, provided however,
that such provision does not violate PURA §40.104 or §41.104, or
the Texas Constitution, Article III, section 52. Any service required
to be provided in compliance with PURA §39.203 shall be provided
in a non-discriminatory manner and in accordance with the tariffs
developed pursuant to any commission rule implementing that section.

(C) Cross-subsidization prohibited. A Bundled
MOU/COOP shall not create significant opportunities for cross
subsidization of competitive energy-related activities with revenues
from distribution and transmission rates.

(D) Records of transactions involving competitive en-
ergy-related activities. A Bundled MOU/COOP shall maintain segre-
gated accounts and records of all transactions regarding the provision of
competitive energy-related activities consistent with the FERC chart of
accounts or a comparable tracking method. In accordance with gener-
ally accepted accounting principles, a Bundled MOU/COOP shall sep-
arately record all transactions regarding the provision of competitive
energy-related activities and all transactions relating to the transmis-
sion and distribution function. Such records shall include all expenses,
whether direct or indirect, and at the fully allocated cost to provide such
competitive energy service. Such expenses shall not be included in the
Bundled MOU/COOP’s transmission and distribution rates.

(E) Transfer or use of assets or products to provide com-
petitive energy-related activities. A Bundled MOU/COOP shall imple-
ment procedures and safeguards to ensure that the transfer or use of
assets or products by a person providing competitive energy-related
activities on behalf of the Bundled MOU/COOP shall be accomplished
at pricing levels that are fair and reasonable to the customers of the
transmission and distribution system of the Bundled MOU/COOP and
at pricing levels that do not include any preferential discounts, rebates,
fee waivers or alternative tariff terms and conditions.

(F) Provision of corporate support services. The provi-
sion of corporate support services by a Bundled MOU/COOP to pro-
vide competitive energy-related activities shall be carried out in such a
way as to comply with the provisions of paragraph (2)(A)-(D) of this
subsection, thereby preventing the opportunity for preferential treat-
ment or unfair competitive advantage, customer confusion, or signifi-
cant opportunities for cross-subsidization.

(G) No preferential access to transmission and distribu-
tion information. A Bundled MOU/COOP shall not allow preferential
access by any person providing competitive energy-related activities on
behalf of the Bundled MOU/COOP to information about its transmis-
sion and distribution systems. Such information shall be provided as
required in paragraph (2)(D) of this subsection.

(H) Sharing of personnel, facilities, and resources. A
Bundled MOU/COOP shall implement procedures and safeguards gov-
erning the sharing of personnel, facilities, officers and directors, equip-
ment, and corporate support services with persons providing compet-
itive energy-related activities on behalf of the Bundled MOU/COOP
to ensure that confidential information is protected, that there are no
opportunities for preferential treatment or unfair competitive advan-
tage, that undue customer confusion will be prevented, and that no sig-
nificant opportunities for cross-subsidization are created. A Bundled
MOU/COOP shall document the assignment of shared employees en-
gaged in both transmission or distribution system operations and the
provision of competitive energy-related activities. For shared employ-
ees, the tracking documentation shall include the employees’ name, job
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title, scope of activities, and allocation of time to the transmission and
distributions functions and competitive energy-related activities. The
tracking documentation for shared employees shall be filed annually
with the annual report of code-related activities required by paragraph
(3)(B) of this subsection.

(I) Marketing and advertising. A Bundled MOU/COOP
shall implement procedures and safeguards relating to the marketing
and advertising of the Bundled MOU/COOP’s competitive energy-re-
lated activities to prevent favoritism being shown to the competitive
energy-related activities provided by the Bundled MOU/COOP, to pre-
vent customer confusion, to prevent the inappropriate sharing of cus-
tomer information, and to prevent significant opportunities for cross-
subsidization.

(2) Informational safeguards. The following provisions ap-
ply to Bundled MOU/COOPs.

(A) Sharing of customer information. A Bundled
MOU/COOP shall implement adequate safeguards to preclude any
persons providing competitive energy-related activities on behalf of
the Bundled MOU/COOP, or any other entities, from gaining access
to information in a manner that would allow or provide a means to
transfer confidential information, create an opportunity for preferential
treatment or unfair competitive advantage, lead to customer confusion,
or create significant opportunities for cross-subsidization. Non-pro-
prietary information possessed by the Bundled MOU/COOP that is
made available to any persons providing competitive energy-related
activities provided by the Bundled MOU/COOP shall likewise be
made available to third parties providing competitive energy-related
activities at the Bundled MOU/COOP’s cost to produce such informa-
tion for the third party.

(B) Proprietary customer information. Upon request by
the customer, a Bundled MOU/COOP shall provide a customer with
the customer’s proprietary customer information. Unless a Bundled
MOU/COOP obtains prior affirmative written consent or other verifi-
able authorization from the customer as determined by the commission,
or unless otherwise permitted under this subparagraph, it shall not re-
lease any proprietary customer information to a person providing com-
petitive energy-related activities on behalf of the Bundled MOU/COOP
or to any other entity, other than the customer, an independent organ-
ization as defined by PURA §39.151, or a provider of corporate sup-
port services for the sole purpose of providing corporate support ser-
vices. The Bundled MOU/COOP shall be permitted to release propri-
etary customer information under the same terms and conditions as a
TDBU as set forth in subsections (l)(1)(A)-(E) of this section.

(C) Nondiscriminatory availability of aggregate
customer information. A Bundled MOU/COOP may aggregate
non-proprietary customer information, including, but not limited to,
information about a Bundled MOU/COOP’s energy-related goods
or services. However, except in circumstances solely involving the
provision of corporate support services, a Bundled MOU/COOP shall
aggregate non-proprietary customer information for a third party or
any person providing competitive energy-related activities only if the
Bundled MOU/COOP makes such aggregation service available to all
non-affiliates and third parties under the same terms and conditions
and at the same price or fully allocated cost as it is made available to
any person providing competitive energy-related activities on behalf
of the Bundled MOU/COOP.

(D) Requests for information. If a customer or potential
customer of a Bundled MOU/COOP makes an unsolicited request for
distribution service, competitive energy-related activities, products or
services provided by an Bundled MOU/COOP, or for information relat-
ing to such products or services, the Bundled MOU/COOP shall inform

the customer that competitive energy-related activities are available not
only from the Bundled MOU/COOP, but also from other providers.
If the Bundled MOU/COOP provides the customer or potential cus-
tomer with information about competitive energy-related activities of-
fered by the Bundled MOU/COOP, the Bundled MOU/COOP must
record and allocate the costs associated with the provision of such in-
formation in the same manner as transactions involving the provision
of competitive energy related activities, in accordance with paragraph
(1)(C) of this subsection. The Bundled MOU/COOP shall not offer
the customer or potential customer any opinion regarding the service
of any other competitive energy service provider. Upon request, the
Bundled MOU/COOP shall make available to a customer a copy of
the most recent list of competitive energy service providers as devel-
oped and maintained by the commission and may make available tele-
phone numbers and other commonly available information. Such in-
formation shall also be made available by the Bundled MOU/COOP
to its transmission and distribution customers at the time the Bundled
MOU/COOP undertakes marketing to those customers of its competi-
tive energy-related activities.

(3) Reporting and auditing requirements. A Bundled
MOU/COOP shall maintain and file the following information so
the commission can ensure that the Bundled MOU/COOP is not
engaging in any anticompetitive activities as a result of its competitive
energy-related activities being bundled with the transmission and
distribution operation.

(A) Code implementation filing.

(i) Not later than 120 days prior to the implemen-
tation of customer choice by a Bundled MOU/COOP, the Bundled
MOU/COOP shall file with the commission a written declaration that
it will operate as a Bundled MOU/COOP and its plan for implementing
the provisions of this section. The plan shall address all applicable
requirements of this section in the context of operations as they will be
conducted in the competitive retail market. The Bundled MOU/COOP
shall post notice of its filing on its Internet site or a public electronic
bulletin board for 30 consecutive days and shall provide copies of the
plan to requesting parties. The code implementation plan proposed
by the Bundled MOU/COOP shall be subject to a contested hearing
process. Interested parties may file comments on the filing with the
commission. The commission shall issue an order either approving
the code implementation plan, approving the plan with modifications,
or rejecting the plan within 120 days.

(ii) In lieu of the implementation filing provided for
in clause (i) of this subparagraph, a Bundled MOU/COOP may file
with the commission a statement that it does not at this time intend to
provide electric energy at retail to customers in Texas outside its certifi-
cated retail service area as provided for in subsection (b)(1)(B) of this
section. Subsequently, if a Bundled MOU/COOP intends to provide
electric energy at retail to consumers in Texas outside its certificated
retail service area as provided for in subsection (b)(1)(B) of this sec-
tion, it shall file the implementation filing provided for in clause (i) of
this subparagraph with the commission not later than 120 days prior to
the time it intends to provide retail electric energy in Texas outside its
certificated retail service area.

(B) Annual report of code-related activities. A report of
activities related to this subsection shall be filed annually with the com-
mission under a control number designated by the commission. The
report shall be filed by June 1 and shall encompass the period from
January 1 through December 31 of the preceding year. The report
shall contain detailed information on how the Bundled MOU/COOP
met each of the provisions of paragraphs (1) and (2) of this subsec-
tion and any deviations from the actions set forth in the initial code
compliance filing. Commission staff shall review the annual report of
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code-related activities. The filing provided for in this paragraph is not
subject to the contested hearings process, except upon complaint by an
interested party or the commission staff.

(C) Copies of contracts or agreements. A Bundled
MOU/COOP shall reduce to writing and file with the commission
copies of any contracts or agreements it has with any persons pro-
viding competitive energy-related activities on behalf of the Bundled
MOU/COOP. The Bundled MOU/COOP does not have to produce any
contracts it has with third parties if such contracts were negotiated on
an arm’s length basis. The requirements of this section are not satisfied
by the filing of an earnings report. All contracts or agreements shall
be filed by June 1 of each year as attachments to the annual report of
code-related activities required in subparagraph (B) of this paragraph.
In subsequent years, if no significant changes have been made to the
contract or agreement, an amendment sheet may be filed in lieu of
refiling the entire contract or agreement.

(D) Compliance audits. No later than one year after the
Bundled MOU/COOP becomes subject to this section as set forth in
subsection (b)(1) and (2) of this section, and, at a minimum, every third
year thereafter, the Bundled MOU/COOP shall have an audit prepared
by independent auditors that verifies that the Bundled MOU/COOP is
in compliance with this section. The Bundled MOU/COOP shall file
the results of each audit with the commission within one month of the
audit’s completion.

(4) Remedies and enforcement. Bundled MOU/COOPs
shall be subject to the provisions of subsection (n)(2)-(10) of this
section on the same terms and conditions as the TDBU.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 8, 2001.

TRD-200101413
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: March 28, 2001
Proposal publication date: December 1, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 10. TEXAS FUNERAL SERVICE
COMMISSION

CHAPTER 201. LICENSING AND
ENFORCEMENT--PRACTICE AND
PROCEDURE
22 TAC §201.19

The Texas Funeral Service Commission adopts new §201.19
Correspondence without changes to the proposed text as pub-
lished in the January 12, 2001, issue of the Texas Register (26
TexReg 273).

The Texas Funeral Service Commission adopts a new section to
establish the requirement that all correspondence to an estab-
lishment or to the funeral director in charge shall be sent to the

street address of the establishment as reflected on the license
application.

No comments were received.

The new section is adopted under Section 651.152 of the Texas
Occupation Code, as amended by Section 18 of House Bill 3516,
76th Legislature which authorizes the Commission to issue such
rules and regulations as may be necessary to effect the intent of
the provisions of this Section.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 7, 2001.

TRD-200101384
O.C. "Chet" Robbins
Executive Director
Texas Funeral Service Commission
Effective date: March 27, 2001
Proposal publication date: January 12, 2001
For further information, please call: (512) 936-2474

♦ ♦ ♦
PART 18. TEXAS STATE BOARD OF
PODIATRIC MEDICAL EXAMINERS

CHAPTER 375. RULES GOVERNING
CONDUCT
22 TAC §375.1

The Texas State Board of Podiatric Medical Examiners adopts an
amendment to §375.1 concerning definitions defining the term
"foot" with changes to the proposed text that was published in
the December 1, 2000, issue of the Texas Register (25 TexReg
11840). The rule was initially published in an earlier issue of the
Texas Register.

The changes that were made change where it says "tibia, fibula
in articulation" to "tibia and fibula in their articulation".

The definition of "podiatry" provided by the podiatry practice act,
Tex. Occup. Code §202.001(4), addresses the scope of prac-
tice of podiatry in broad, general terms. The board has deter-
mined that there exists uncertainty among various groups result-
ing from the lack of a definition of the term "foot" in the podiatric
practices act. Podiatrists aren’t entirely sure of the limits of their
practice; insurance companies aren’t sure for what procedures
podiatrists may charge; hospitals aren’t entirely sure about the
scope of practice for podiatrists; and the public has no guidance
to determine whether a podiatrist is practicing within the scope
of practice. The board has determined that the definition of the
"foot" should be clarified for purposes of the practice of podia-
try. It also has determined that the definition should reflect the
long-standing practice of podiatry in the State of Texas. The def-
inition the board has adopted is based on a common sense ap-
proach to the treatment of patients that is medically sound and
protects the patient’s interests. The board has applied its ex-
pertise in identifying those injuries or other conditions that affect
that ability of the foot to function. The rule was arrived at after
considering the public welfare and safety, its effect on the con-
sumer, and various definitions that exist for foot. This definition
best describes the foot as it functions in the human body.
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What commonly is referred to in layman’s terms as the "ankle"
is included in the definition of "foot" because injury to the ankle
causes a failure in the foot’s ability to function properly. A proce-
dure on the ankle would be within the podiatrist’s scope of prac-
tice to the extent that the injury to the ankle causes the inability
of any part of the rest of the foot to function properly. While a sur-
gical procedure is being performed on the part of the foot below
the ankle, it frequently occurs that the tendon or ligament being
repaired is one which is attached to the lower part of the foot on
one end and is attached to a higher part of the foot, on the other
end. The podiatrist is in the best position to repair the damage
on the higher end of that tissue at the same time as the damage
to the tissue is being repaired a few centimeters below that spot.
Although some of these tissues may be attached at the foot on
one end and as high as the knee at the other end, the board, by
this rule, limits the scope of podiatric practice to that area that is
no higher up the human body than the area at the level at which
the structures affect the function of the foot.

In other instances, after the podiatrist begins surgery, damage to
the ankle is noted for the first time. The podiatrist is in the best
position to repair the damage during the surgery rather than sub-
jecting the patient to a separate surgical procedure on another
day along with the exposure to anesthesia, the discomfort, and
other medical risks, costs, and inconveniences that arise from
having to return on another day to perform a second procedure
that could have been performed during the first surgery. One al-
ternative would be for the podiatrist to obtain another surgeon
while the patient is still anesthetized, to complete the repair, as-
suming another surgeon can be found on short notice. The other
option would be to close the patient, leaving the injury as is, until
another appointment can be made for another surgery, risking
additional injury to the patient in the meantime. Both of those
options are not acceptable, when the podiatrist is trained to per-
form the procedure to repair the damage to the ankle. Of course,
a podiatrist that is not trained to perform surgery of the ankle
or of the tissues that attach to a location above the lower foot,
would not be authorized to perform the procedure, not because
the definition does not allow it, but because the proper practice of
podiatric medicine consistent with the public health and welfare
would require an unqualified podiatrist to refrain from attempting
procedures that are not within the podiatrist’s capability. The po-
diatric practice act already protects against such an occurrence
by making it a violation of the act for a podiatrist to practice podi-
atry in a manner inconsistent with the public health and welfare.

Numerous comments were received in response to the proposed
rule. The comments and the board’s response to the comments
follow below:

Comment #1: There seemed to be a generalized concern by
many commentators about the word "tibula".

Commentators: There were ten individuals who presented this
comment.

TSBPME Response: There was a typographical error in which
"tibula" should have been printed tibia. The rule was republished
in the December 1, 2000 issue of the Texas Register 25 TexReg
11840, showing the correct spelling.

Comment #2: Most of the commentators were very concerned
with the proposed definition of the word "foot" and cited many
other sources, as will as their own definitions that they felt were
more applicable to the word "foot".

These definitions included:

Dorland’s Illustrated Medical Dictionary, 29th Edition; W.B. Saun-
ders Company, Copyright 2000: "1. The distal portion of the Pri-
mate leg, upon which an individual stands and walks. It consists,
in man, of the tarsus, metatarsus, and phalanges and the tissues
encompassing them."

Stedman’s Medical Dictionary, 27th Edition: Lippincott, Williams,
Wilkins, Copyright 2000; "1. The lower, pedal, podalic extremity
of the leg."

Webster’s Ninth New Collegiate Dictionary; Merriam-Webster,
Inc., Copyright 1984. "1. The terminal part of the vertebrate
leg upon which an individual stands."

International Dictionary of Medicine and Biology; John Wiley and
Sons, Inc., copyright 1986. "The distal end of the lower limb."

Black’s Medical Dictionary, 37th Edition; A.C. Black (Publishers)
Limited, Copyright 1992; "Foot is that portion of the lower limb
situated below the ankle joint."

Taber’s Encyclopedic Medical Dictionary, Edition 18; F.A. Davis
company, Copyright 1997; "Foot-determinate portion of the lower
extremity. The bones of the foot include the tarsus, metatarsus
and phalanges."

Single standard definition of the foot used in all anatomical text
books, including 1. Gray’s Anatomy, 35th Edition; Warwick and
Williams, Copyright 1973, W.B. Saunders Company. 2. Cun-
ningham’s Textbook Anatomy, Ninth Edition; Copyright 1951,
Oxford University Press. 3. Anatomy for Surgeons, Volume
III, First Edition; Copyright 1958, Heber-Harper. 4. Clinically
Oriented Anatomy, Second Edition; Copyright 1985, Williams
and Wilkins. 5. Grants Method of Anatomy, Eleventh Edition;
Copyright 1989, Williams and Wilkins. 6. Clinical Anatomy for
Medical Students, Fifth Edition; Copyright 1995, Little Brown
and Co. "The foot has 3 bony anatomical components: 1. the
tarsus, (in which there are seven bones; talus, calcaneum,
navicular cuboid, lateral cuneiform, intermediate cuneiform, and
medial cuneiform); 2. the metatarsus, (in which there are five
metatarsal bones); 3. the phalanges, (in which there are 5 bony
units, the first digit has a proximal and distal phalanx, the 2nd,
3rd , 4th & 5th digits each have a proximal, intermediate and
distal phalanx). Soft tissues, including muscle, fascia, tendons,
which attach to these bones, as well as nerves and vessels
complete the structure of the foot."

One commentator felt that the Achilles muscle was not part of
the foot, but he felt the attachment of the tendon to the calcaneus
would be considered a portion of the foot, but the tendon that is
proximal to the foot is not part of the foot.

Another commentator felt "I think it is common medical knowl-
edge that the foot includes the phalanges, metatarsals and en-
compassing soft tissues. This does not include the ankle joint,
which includes the distal tibia and fibula."

Another commentator defined the foot as "The talus is the transi-
tional bone. The upper surface of the talus belongs to the ankle
and the lower surface of the talus belongs to the foot. The foot
is coimposed of the hindfoot, midfoot and forefoot. The hindfoot
ends in the center of the talus and everything from the point dis-
tally is considered the foot. Once you reach the most superior
proximal aspect of the talus you are in the ankle."

The commentators were the President of Texas Orthopedic As-
sociation; Senior Associate Dean, Baylor College of Medicine;
Chairman of Podiatry Issues Committee, Texas Orthopedic As-
sociation, and 24 individuals.

26 TexReg 2386 March 23, 2001 Texas Register



TSBPME response: The board disagrees with the commenta-
tors’ conclusions. The definition of the foot, even among many
different references, varies. Some definitions even discuss the
weight bearing portion of the extremity, which includes those
structures outlined by the TSBPME board’s definition. There-
fore, these weight bearing structures and any structures that af-
fect their function are included within our definition. In addition,
even Stedman’s, International, and Webster’s Medical Dictionar-
ies cited by the commentators define the foot by addressing the
function of the foot, and the function described in the definitions
includes the function performed by the ankle. Therefore, the an-
kle is included in the definition of the foot provided by those three
dictionaries.

Comment #3: Commentators felt that the training for podiatrists
was not as good as orthopedists and that the podiatrist did not
have the training that would cover procedures within the pro-
posed definition of foot. One commentator felt podiatrists have
no training in some of the areas that might be covered by the pro-
posed definition. Another commentator stated podiatric training
is limited to the anatomy of injuries and disuse of the foot, there-
fore, to permit the podiatric community to treat a portion of the
body for which they do not have specific training would be a detri-
ment to public health.

The commentators were President of Texas Orthopedic Associ-
ation and eight individuals.

TSBPME response: The TSBPME does not agree, the review of
course work in the schools’ curriculum and of podiatric students’
transcripts filed with the Board, show that podiatric education
covers all areas of the body, as well as the particular areas con-
cerned with the above proposed definition.

Comment #4: Commentators felt that there was a movement to
redefine the foot to annex the ankle and leg into the scope of
practice for podiatry and therefore, there was a potential dan-
ger to the public health and safety. One commentator was con-
cerned that the proposed definition could extend privileges to the
knee.

The commentators were President, Texas Orthopedic Associa-
tion; Chairman of Podiatry Issues Committee, Texas Orthopedic
Association and four individuals.

TSBPME Response: The proposed definition would not result in
extension of the existing privileges for podiatric physicians and
certainly was not meant to construe any representation of cover-
age around the knee. Podiatric physicians in the State are cur-
rently treating conditions that are covered in the proposed defini-
tion that include treatment of sprained ankles, treatment of pos-
terior tibialis tendonitis, lateral ankle stabilization, primary ankle
ligament repair, tarsal tunnel syndrome, tendo-Achilles length-
ening, gastroc recession as pertained to treatment of flatfoot,
distal tibia fractures and fibular fractures. All the above proce-
dures are procedures for podiatrists, which receive credentialing
from hospitals to perform after showing they are capable to per-
form those procedures in the State of Texas. There are existing
checks and balances for the quality of care that is performed by
any podiatric surgeon that performs those types of procedures.
Regardless of how broadly the scope of practice defined in the
law permits a surgeon to practice podiatric medicine, every sur-
geon, including a podiatrist, must demonstrate the ability to per-
form specific procedures before a hospital will issue credentials,
Although this definition clarifies the extent to which a podiatrist
may practice podiatry, no podiatrist will be permitted to perform

a procedure unless the podiatrist has demonstrated to the hos-
pital the specific ability to perform the procedure. As for proce-
dures provided in the podiatrist’s office, the Board’s disciplinary
process provides adequate checks and balances to protect the
public. If a podiatrist places the public at risk by performing a pro-
cedure for which the podiatrist is not adequately trained, whether
it is performed in a hospital or in an office suite, that podiatrist
would be subject to disciplinary action by the Board. The board
has not received consumer complaints regarding these types of
procedures of any greater or abnormal proportion as compared
to any other type of complaint. The TSBPME has a mechanism
of handling complaints concerning the quality and care for the
citizens of Texas. Many hospitals have professional activities
committees. Many State associations have peer review commit-
tees, and the credentialing departments of hospitals have strin-
gent requirements on all requested procedures and especially
those that may require further experience and education. His-
torically, podiatrists have performed these procedures through-
out the State of Texas, and the appropriate checks and balances
are in place to protect the people as consumers of the State of
Texas.

Comment #5: One commentator felt that there was an added
cost to the State in allowing the proposed definition to pass and
the types of procedures that would now be covered under that
definition. He also felt like "An orthopedic surgeon who is highly
qualified to treat maladies of the foot and ankle, does not require
the work of an additional physician and many of the injuries of
the ankle or above require some hospitalization."

Commentator: Chairman of Podiatry Issues Committee, Texas
Orthopedic Association.

TSBPME response: For many hospitals there is a co-admission
requirement for podiatric physicians or a medical clearance for a
co-admitting admission in the hospital. Most insurance compa-
nies or reimbursement issues will allow one medical history and
physical charge and would not allow two charges. Therefore,
the podiatric admission would not create any type of charge to
the State, as the co-admitting physician or anesthesiologist, and
not the podiatrist, would be billing for that particular function. In
some respects there may be less of a charge when a podiatrist
is involved because an orthopedic surgeon has already charged
the admitting fee prior to the surgical intervention, resulting in two
fees - one by the orthopedic surgeon and one by the consulting
physician.

Comment #6: Commentators felt there were different standards
of care for foot problems, that the orthopedist who cares for the
foot and ankle problems in this state is held to a different legal
standard than the podiatric community, and that the podiatric
community actively tries to distance itself from medical physi-
cians’ standard of care.

The commentators were the Chairman of Podiatry Issues Com-
mittee, Texas Orthopedic Association and one individual.

TSBPME response: The board is not aware of different stan-
dards of care in the podiatric and medical community. Many
states have legislation that does not allow practitioners of dif-
ferent specialties to testify against one another. This would ap-
ply for an orthopedist testifying against a podiatrist, as well as
a podiatrist testifying against an orthopedist. This rule does not
create any different standard of care. Podiatric physicians, as
well as medical doctors follow the allopathic branch of medicine
in their educational process and are therefore, the same as far
as standards of care.

ADOPTED RULES March 23, 2001 26 TexReg 2387



Comment #7: Commentators felt that the recognition and initial
treatment for diseases, such as chronic heart failure, liver dis-
ease, or communicable infections can be vital to the care of the
patient and that most of this is not included in the training of the
podiatrist.

The commentators were the Chairman of Podiatry Issues Com-
mittee, Texas Orthopedic Association and one individual.

TSBPME response: The above noted conditions are addressed
in the curriculum for the training of the podiatric physicians. The
addition of this rule has no effect on the need for podiatrists to
be aware of the recognition or treatment of such diseases.

Comment #8: Commentators felt that the CPT codes, which are
the codes utilized in billing for certain procedures is evidence of
a separation between leg and foot. The commentator proposed
that in the CPT code book there is a separate section entitled
leg, tibia and fibula and ankle joint, which was separate from the
section entitled foot and toes.

Commentator: There was one individual who submitted this
comment.

TSBPME response: CPT codes are a method of separating pro-
cedures in the reimbursement process for third party payment.
There are so many codes that sit under foot and toes it makes
administrative sense to have a separate division. This is not to
say that CPT codes in the Neurology section would not be ap-
plicable to both orthopedic surgeons and podiatric physicians in
their treatment of the foot.

Comment #9: Commentators felt that the purpose of the pro-
posed definition of the foot was to expand the scope of surgical
services and treatment provided by the podiatrist. One commen-
tator felt "there is a significant medical concern that the inclusion
of the ankle by the podiatric board would allow surgical interven-
tion of the ankle, inclusive of total ankle replacement, fusions
and trauma." There is concern raised that a podiatrist in the U.S.
does not have sufficient training to perform these or other com-
plicated procedures.

The commentators were Chairman, Podiatry Issues Committee,
Texas Orthopedic Association and 16 individuals.

TSBPME response: The podiatry practice act does not contain a
definition for "foot". The proposed definition of the foot accurately
reflects the present treatment and procedures for the ailments
of the foot, which are currently being performed in the State of
Texas by podiatric physicians. The proposed definition of the foot
allows those procedures which research conducted by the board
indicates podiatric physicians are properly trained and presently
credentialed to perform in the State of Texas. While the board
is only concerned about protecting the consumers of the State
of Texas, it should be noted that the laws of other states include
the ankle, and that the training throughout the United States does
include ankle replacement, fusions and trauma.

Comment #10: Commentators felt that the efforts of the board
to redefine the foot confuses the credentialing process.

Commentators: One individual.

TSBPME response: While the board appreciates the above
noted comment, the credentialing process throughout the
State of Texas has been very successful in identifying and
credentialing those particular procedures that need additional
competence and training. The credentialing process at all
hospitals should continue as it has by requiring documentation
of competency and experience for any procedures in treating the

ailments of the foot. A podiatrist would not be any more likely, as
a result of the addition of this definition, to perform procedures
that require credentials, unless the podiatrist demonstrated the
competence to do them.

Comment #11: Commentators felt that the foot and ankle are
functionally interdependent and they felt that the definition of or-
thopedic surgery and classical anatomy of medical science that
the foot and ankle are separate structures.

Commentator: Two individuals.

TSBPME response: While the above comment fits along the line
of one definition of foot, it offers a slightly different approach from
the other comments. However, the board feels the proposed def-
inition of the foot allows those procedures which podiatric physi-
cians are properly trained and presently credentialed to perform
in the State of Texas.

Comment #12: The commentators felt that alteration of the def-
inition of foot could leave loopholes, such as injuries suffered to
the tibia or fibula that would not be included within the definition.

Commentator: One individual.

TSBPME response: The board feels that the proposed rule does
not alter the definition of the foot and does not permit the po-
diatric physician to perform any new procedures that are not
presently credentialed and available to perform currently. Any
of these types of procedures that are clearly above the tibia/fibu-
lar articulation and does not affect the function of the foot would
be deemed by this board to be outside the scope of the practice
of podiatry.

Comment #13: Commentators felt the only reason for the defini-
tion proposal was one of remuneration. The commentators felt
that there was no medical definition of the foot of which they were
aware of, which included the ankle or tibia and fibula.

Commentators: Two individuals.

TSBPME response: The proposed definition is one of clarifica-
tion and does not propose any medical or surgical treatment of
the foot other than those currently being performed by podiatric
physicians in the State of Texas. The definition provides guid-
ance to podiatrists, clarifying the boundaries of the scope of prac-
tice. The public is better protected when the podiatrist has been
notified of the boundaries of podiatric practice. The orthopedic
community may have a vested financial interest in trying to limit
who treats those structures that we have defined. However, it is
this Board that is charged by the legislature with regulating the
practice of podiatry.

Comment #14: Commentators were concerned that the pro-
posed definition was done without any formal or informal consul-
tation with the Texas Medical Association or Texas Orthopedic
Association and wants a committee including them to research
and discuss the proposed definition.

The commentators were President, Texas Medical Association
and President, Texas Orthopedic Association.

TSBPME response: By examination of the comments that have
been made and the understanding of the podiatric physicians
curriculum, education and training it seems that this board of
which some members are podiatrists, licensed and currently
practicing in Texas, is the best to understand what the podiatric
physician has been trained to perform. In addition, the board
feels that the licensing board does not have an obligation to
receive permission from the Texas Medical Association or the
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Texas Orthopedic Association in regulating the practice of
podiatric medicine on behalf of the consumers of the State of
Texas. The TSBPME rightfully was created by the Texas Legis-
lature to regulate the practice of podiatric medicine. However,
the Board is always open for any comments or suggestions
and encourages the Texas Medical Association and the Texas
Orthopedic Association to meet with other podiatrists or groups
of podiatrists or associations and to put forth independently or
jointly their own resultant thoughts, conclusions, suggestions to
this Board.

Comment #15: Commentators felt that the definition of foot ad-
equately clarifies the training of many podiatric surgeons. The
commentators especially felt that the new practitioner with addi-
tional extensive postgraduate training in trauma and reconstruc-
tion of the ankle, the ability to clearly market what the podiatrist
does.

Commentator: One individual.

TSBPME response: The board agrees. To the extent that a podi-
atrist has received the necessary training, that podiatrist is qual-
ified to perform procedures to those structures included in the
definition of "foot", as proposed.

Comment #16: Some commentators felt that podiatrists were the
best group to define what the structure of the foot was. He felt
that podiatrists are named as "foot specialists" and, therefore,
they as a group are most qualified to define what the structure
of "foot" is.

Commentator: One individual.

TSBPME response: The board agrees.

Comment #17: Commentator felt that there might be confusion
on exactly what the education of a Doctor of Podiatric Medicine
is. The commentator described the education as the typical DPM
completes a four-year undergraduate degree and has entrance
prerequisites, similar, if not identical to those who attend med-
ical school, osteopathic, medical or dental school. This is fol-
lowed by four years of podiatric medical school. The first two
years of podiatric medical school education has the same ba-
sic sciences as all other allopathic/osteopathic medical schools.
There is sometimes a misconception that somehow podiatry stu-
dents take only foot basic sciences. The basic sciences are the
same as the other schools of medicine and often have the same
instructors. These are comprehensive courses and not limited.
For example, podiatry students complete the anatomical dissec-
tion of the entire human cadaver, learn the physiology of all organ
systems and study the pathological basis of diseases that affect
the entire body. The podiatric student’s transcripts mirror those
of other physicians. The last two years include instruction and
rotation through many of the same clinical specialties as general
medicine. Additionally, during the last two years the podiatry stu-
dent begins to concentrate on foot, ankle and leg, much as a den-
tal student focuses on the head and neck. Following graduation
most DPMs then perform postgraduate residencies in hospitals.
Although these are diverse, surgical residencies are one to three
years in duration.

Commentator: One individual.

TSBPME response: The board agrees.

Comment #18: One commentator was concerned that to have
an invisible line as the definition of foot may cause harm to con-
sumers.

One of the commentators felt that it would be harmful to the State
residences to prevent podiatrists from treating their patients func-
tionally and that it would not make sense to stop repairing a rup-
tured tendon or ligament that attaches to the foot when it reaches
some mystical line. In addition, he felt that many procedures are
used in combination when addressing many foot deformities. He
used an example that many flatfeet are caused by or created
by a contracted Achilles tendon (equines deformity of the foot)
and that not lengthening the structure when surgically repairing
a symptomatic flatfoot would not only be harmful to the patient,
but may be considered malpractice. He felt that even the ortho-
pedist recognized the functional foot concept. He related that
their subspecialty group is named the American Association of
Orthopedic foot and ankle surgeons, not just foot surgeons. He
felt that they understand, as podiatrists do, the close interdepen-
dency of the foot and ankle.

Another commentator commented that in nearly twenty years of
practice he has successfully treated hundreds, perhaps thou-
sands of patients with rearfoot and ankle pathology. He had
repaired and set ankle fractures and sprains. He has also re-
paired flatfoot and cavus foot, as well as lengthened the Achilles
and transferred ankle tendons. He related that patients continue
to come to him for these problems and were referred by satis-
fied friends and family physicians. He relates he has never had
a complaint lodged against him regarding those treatments. He
related that in podiatric medical school he was taught the foot and
leg as a functional unit and throughout his training he was taught
to treat the entire weight bearing portion of the lower extremity.
He also relates that like all physicians he has had to update his
skills often to reflect the current state of podiatric medical knowl-
edge. These have included the use of lasers, reading MRI’s, per-
forming various internal fixation implant procedures, as well as
utilizing arthroscopes, endoscopes and many other techniques.

Commentators: Two individuals.

TSBPME response: The board agrees.

Comment #19: One commentator felt that the credentials com-
mittees in the hospitals do an excellent job in protecting the con-
sumers.

One of the commentators through his experience of sitting on
the credentials committee in his hospital felt that everyone un-
derstands the true scope of practice by all doctors within the
hospitals not defined by the state law, but by the training, exper-
tise, ability and their credentials. For example, he related that
many cardiologists are not allowed to do invasive cardiac pro-
cedures in his hospital without the documentation of adequate
expertise. He also felt that the proposed definition to include all
those podiatric physicians that are capable of performing proce-
dures does not allow every podiatrist to do those more advanced
procedures. He felt the limiting factor in the marketplace for all
doctors (medical, orthopedic and podiatrists) is the credentialing
that is performed at the hospital or surgical center.

Another commentator felt that this is not a license for a podiatrist
to practice outside the scope of their competence. It is merely
a clear definition of the foot and its governing structures in the
State of Texas and other states throughout the U.S. Physicians
are licensed to treat all physical conditions, anatomical regions
and disease. In other words, all licensed M.D.’s have a license
to perform foot surgery, heart surgery, deliver babies, medically
manage diabetes, treat mental illness, such as schizophrenia
and perform cataract surgery. However, no one physician has
the capability of doing all of these. Physicians, with the desire to
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first do no harm, limit the conditions they treat and procedures
they perform based on their level of competence. In addition,
hospitals limit the privileges to the competence of the individual
physician. This is based on training and experience and not their
medical license. This is also true for podiatrists.

Commentators: Two individuals.

TSBPME response: The board agrees.

Comment #20: One commentator felt that the practice act for
a podiatrist presently covers more than treating the foot. The
commentator described his observation as Practice Act does not
state that DPM’s may treat the foot, instead the Act states that
DPM’s may treat any "disease, disorder, physical injury, defor-
mity or ailment" of the human foot. Such disorders include the
failure of the foot to function properly. In order to remedy the
problem so that the foot does function properly it is often nec-
essary to treat other parts of the body (in other words, tendons
that attach to the foot, the ankle, etc.). Therefore, you may want
to consider addressing a scope of practice issue via rule, which
would read something like this: "A Texas licensed Podiatrist may
utilize any system or method to treat any disease, disorder, phys-
ical injury, deformity or ailment of the human foot. Such disor-
ders include the failure of the foot to function properly, as the
lower extremity of the leg, which may be caused by trauma to
the soft tissues, (muscles, nerves, vascular structure, tendons,
ligaments, or any other anatomical structures) which insert into
or attach to the foot or other anatomical structures in articulation
with the talus. Appropriate procedures, when medically neces-
sary to treat any disease of the foot and/or its function, include
the use of a prescription and nonprescription drugs; surgical or
nonsurgical treatments of anatomical structures that affect the
function of the foot, such as the ankle and soft tissue, which in-
sert into the foot; the surgical removal of skin, soft tissue and
bone from parts of the body other than the foot; medical histo-
ries and physicals; and hyperbaric oxygen therapy".

Commentator: Legal counsel, Texas Podiatric Medical Associa-
tion.

TSBPME response: While the board realizes there are different
ways to describe the present function and present existence of
the podiatric physician in their care and treatment of the people
of the State of Texas, we felt defining the foot, which had not been
done previously in regard to the present practice of podiatry was
in the best interest of the citizens of Texas.

Changes to the proposed rule are that in both places where the
language appears, "tibia, fibula in articulation with the talus" is
changed to read "tibia and fibula in their articulation with the
talus."

Changes to the proposed rule reflect non-substantive variations
from the proposed amendments. The board’s legal counsel has
advised that the changes to the proposed rule affect no new per-
sons, entities, or subjects other than those given notice and that
compliance with the adopted sections will be less burdensome
than under the proposed sections and that the changes to the
published proposed rule clarify the intent of the proposed rule.
Accordingly, republication of the adopted sections as proposed
amendments is not required.

The amendment is adopted under the Tex. Occup. Code
§202.151, which provides the Texas State Board of Podiatric
Medical Examiners with the authority to adopt reasonable or
necessary rules and bylaws consistent with the law regulating
the practice of podiatry, the law of this state, and the law of

the United States to govern its proceedings and activities, the
regulation of the practice of podiatry and the enforcement of the
law regulating the practice of podiatry.

The adopted amendment implements Texas Occupations Code,
§202.151.

§375.1. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context indicates otherwise:

(1) Board--The Texas State Board of Podiatric Medical Ex-
aminers.

(2) Foot--The foot is the tibia and fibula in their articula-
tion with the talus, and all bones to the toes, inclusive of all soft tissues
(muscles, nerves, vascular structures, tendons, ligaments and any other
anatomical structures) that insert into the tibia and fibula in their artic-
ulation with the talus and all bones to the toes.

(3) Medical Records--Any records, reports, notes, charts,
x-rays, or statements pertaining to the history, diagnosis, evaluation,
treatment or prognosis of the patient including copes of medical records
of other health care practitioners contained in the records of the podi-
atric physician to whom a request for release of records has been made.

(4) Office--In the singular, includes the plural.

(5) Public communication--Any written, printed, visual, or
oral statement or other communication made or distributed, or intended
for distribution, to a member of the general public or the general public
at large.

(6) Solicitation--A private communication to a person con-
cerning the performance of a podiatric service for such person.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 12, 2001.

TRD-200101453
Janie Alonzo
Staff Services Officer I
Texas State Board of Podiatric Medical Examiners
Effective date: April 1, 2001
Proposal publication date: December 1, 2000
For further information, please call: (512) 305-7000

♦ ♦ ♦
CHAPTER 377. PROCEDURES GOVERNING
GRIEVANCES, HEARINGS, AND APPEALS
22 TAC §§377.1 - 377.3, 377.5 - 377.7, 377.10, 377.14,
377.15, 377.20 - 377.22, 377.24, 377.27, 377.31 - 377.38,
377.41, 377.45

The Texas State Board of Podiatric Medical Examiners
adopts amendments to §§377.1-377.3, 377.5-377.7, 377.10,
377.14-377.15, 377.20-377.22, 377.24, 377.27, 377.31-377.38,
377.41 and 377.45 concerning Procedures Governing Griev-
ances, Hearings, and Appeals without changes to the proposed
text as published in the September 22, 2000, issue of the Texas
Register (25 TexReg 9351). The text will not be republished.

The amendments are being adopted in accordance with the
Texas Government Code §2001.039 regarding agency review
of rules (formerly 1997 General Appropriations Act, Article IX,
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Section 167), requiring all agencies to review their rules. These
amendments clarify the rules, change terminology to conform
with the statutes and with usual practice, and replace references
to hearing officer with ALJ; 377.15 changes the filing deadline
for amendments from 3 to 7 days to comply with SOAH rules.
The rules are amended throughout to comply with or defer
to the APA or the SOAH rules for consistency and to avoid
cumbersome hearings plagued by conflicting procedures. The
rule regarding the taking of certain discovery tools addressed
in 377.34 is amended to avoid the use of litigation tools for
proceedings in which such tools would only serve to create
undue delay and cost to the parties.

No comments were received regarding the proposed amend-
ments.

The amendments are adopted under the Occupations Code,
§202.151, which provides the Texas State Board of Podiatric
Medical Examiners with the authority to adopt reasonable or
necessary rules and bylaws consistent with the law regulating
the practice of podiatry, the law of this state, and the law of
the United States to govern its proceedings and activities, the
regulation of the practice of podiatry and the enforcement of the
law regulating the practice of podiatry.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 12, 2001.

TRD-200101455
Janie Alonzo
Staff Services Officer I
Texas State Board of Podiatric Medical Examiners
Effective date: April 1, 2001
Proposal publication date: September 22, 2000
For further information, please call: (512) 305-7000

♦ ♦ ♦
22 TAC §§377.4, 377.13, 377.17, 377.18, 377.23, 377.25,
377.26, 377.28 - 377.30, 377.39, 377.40, 377.42 - 377.44,
377.46, 377.47

The Texas State Board of Podiatric Medical Examiners
adopts the repeal of §§377.4, 377.13, 377.17-377.18, 377.23,
377.25-377.26, 377.28-377.30, 377.39-377.40, 377.42-377.44
and 377.46-377.47 concerning Procedures Governing Griev-
ances, Hearings, and Appeals without changes to the proposal
as published in the September 22, 2000, issue of the Texas
Register (25 TexReg 9354). The text will not be republished.

The repeal is being adopted in accordance with the Texas Gov-
ernment Code §2001.039 regarding review of rules (formerly
1997 General Appropriations Act, Article IX, Section 167), re-
quiring all agencies to review their rules. The rules refer to "hear-
ing officers," whereas the Administrative Procedure Act refers to
Administrative Law Judge. Therefore some of the rules are ob-
solete. Some rules merely restate statutory law, sometimes in-
accurately, or conflict with SOAH rules. Other rules depart from
the usual practice in contested case hearings. Therefore, the
purpose for which these rules originally were adopted no longer
exists.

No comments were received regarding the repeal of these rules.

The repeals are adopted under the Occupations Code §202.151,
which provides the Texas State Board of Podiatric Medical Exam-
iners with the authority to adopt reasonable or necessary rules
and bylaws consistent with the law regulating the practice of po-
diatry, the law of this state, and the law of the United States to
govern its proceedings and activities, the regulation of the prac-
tice of podiatry and the enforcement of the law regulating the
practice of podiatry.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 12, 2001.

TRD-200101454
Janie Alonzo
Staff Services Officer I
Texas State Board of Podiatric Medical Examiners
Effective date: April 1, 2001
Proposal publication date: September 22, 2000
For further information, please call: (512) 305-7000

♦ ♦ ♦
CHAPTER 378. CONTINUING EDUCATION
22 TAC §378.1

The Texas State Board of Podiatric Medical Examiners adopts
amendments to §378.1 concerning Continuing Education Re-
quired with changes to the proposed text that was published in
the December 1, 2000, issue of the Texas Register (25 TexReg
11841). Changes to the proposed rule reflect non-substantive
variations from the proposed amendments. The board’s legal
counsel has advised that the changes to the proposed rule af-
fect no new persons, entities, or subjects other than those given
notice and that compliance with the adopted sections will be
less burdensome than under the proposed sections and that the
changes to the published proposed rule clarify the intent of the
proposed rule. Accordingly, the text will be republished.

The rule amendments to §378.1 no longer require licensees to
report their CME hours to the board every two years. Instead,
the rule amendments require the licensee to maintain proof of
the CME hours completed and to certify upon submitting the an-
nual renewal form the number of hours of CME taken to date for
that reporting period and that the licensee is in compliance with
the CME requirements. Throughout the year, the board will ran-
domly select to audit a few podiatrists who have renewed their
podiatric license. Licensees who violate the CME rules may be
assessed a penalty.

The rule amendments that delete the requirement that the
licensee report to the board every two years regarding CME are
adopted because the board lacks the staffing resources and
lacks the budget, in terms of supplies and postage, to verify
the CME hours reported by all licensees and to prosecute or
resolve every incorrect or late CME report that is received. The
board has determined that the incentive for licensees to meet
the CME requirement is preserved in the rule as a result of
the random auditing that the board will perform as well as the
penalties assessed for failure to comply.

The substantive CME requirements have been expanded to pro-
vide guidance to licensees by specifying what activities qualify
for CME credit and how must CME credit will be assigned to
various activities. Podiatry-related activities receive more credit
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than do medical-related activities that are not podiatry-specific
because it is important for podiatrists to remain informed in the
area of medicine in which they practice. Activities sponsored by
the entities identified in the rule are accepted as qualifying CME
events based on the quality of education that is consistently pro-
vided at such events. Those activities address the various areas
of podiatry that applicants for a podiatry license are required to
have studied in podiatry school and in which licensees must re-
main proficient and current to practice podiatry in a manner that
is consistent with the public health and welfare.

The changes to the proposed rule that are adopted are as fol-
lows:

in §378.1(a), changed "their" to "the";

in §378.1(b), in the first sentence change "Hours of CME ob-
tained by a licensee shall receive 100% credit" to read "A li-
censee shall receive 100% credit for each hour of training...";

in §378.1(c), the full terminology for the acronyms CPR and
ACLS is provided before each respective acronym. "Cardiopul-
monary Resuscitation" is inserted before "CPR" and "Advanced
Cardiac Life Support" is inserted before "ACLS";

in §378.1(d), "on a one-time basis" is changed to, "with credit for
the article being provided only once, regardless of the number of
times or the number of journals in which the article is published";

in §378.1(e), changed subsection (e) to read as follows: "If the
podiatric physician attends and speaks at the same lecture, CME
credit may be received only for attending the lecture.";

in §378.1(f), in the first sentence changed "Hours of CME credit
obtained by a licensee shall receive 50%" to read, "A licensee
shall receive 50% credit for each hour of training...";

in §378.1(g), the third sentence is changed to read: "The year
in which the 30-hour credit requirement must be completed after
the original license is issued is every odd-numbered year if the
original license was issued in an odd-numbered year and is every
even-numbered year if the original license was issued in an even-
numbered year.";

in §378.1(h), changed the first and second "their" to "the
licensee’s";

in §378.1(i), changed "them" to "the licensee". Change the last
"their" to "the";

in §378.1(j), changed "their" to "the" and the capitalization of "Ad-
ministrative Penalty" is removed;

in §378.1(l), capitalization of "Education" is removed.

No comments were received in response to the proposed rule
amendments.

The amendments are adopted under Texas Occupations Code,
§202.151, which provides the Texas State Board of Podiatric
Medical Examiners with the authority to adopt reasonable or nec-
essary rules and bylaws consistent with the law regulating the
practice of podiatry, the law of this state, and the law of the United
States to govern its proceedings and activities, the regulation of
the practice of podiatry and the enforcement of the law regulating
the practice of podiatry. This rule is also authorized by and af-
fects Texas Occupations Code §202.305 which directs the board
to establish continuing education requirements for licensees.

The adopted amendments implement Texas Occupations Code,
§202.305.

§378.1. Continuing Education Required.
(a) Each person licensed to practice podiatric medicine in the

State of Texas is required to have 30 hours of continuing education
every two years for the renewal of the license to practice podiatric
medicine. Two hours of the required 30 hours of annual continuing ed-
ucation (CME) may be a course, class, seminar, or workshop in Ethics.
It shall be the responsibility of the podiatric physician to ensure that all
CME hours being claimed to satisfy the 30 hour bi-annual requirement
meet the standards for CME as set by the Board. One hour of CME is
defined as a typical fifty-minute classroom instructional session or its
equivalent. Practice management, home study and self-study programs
will not be given CME credit hours.

(b) A licensee shall receive 100% credit for each hour of train-
ing (one hour of training equals one hour of CME) for podiatric medi-
cal meetings and training sponsored by APMA, APMA affiliated orga-
nizations, TPMA, state, county or regional podiatric medical associa-
tion podiatric medical meetings, university sponsored podiatric medi-
cal meetings, hospital podiatric medical meetings or hospital podiatric
medical grand rounds, medical meetings sponsored by the Foot & An-
kle Society or the orthopedic community relating to foot care, and oth-
ers at the discretion of the Board.

(c) Cardiopulmonary Resuscitation (CPR) certification is eli-
gible for up to three hours of CME credit and Advanced Cardiac Life
Support (ACLS) certification for up to six hours of CME credit (credit
can only be obtained for one, not both).

(d) If a podiatric physician has an article published (not just
submitted) in a peer review journal, (s)he may receive one hour of CME
credit for the article, with credit for the article being provided only
once, regardless of the number of times or the number of journals in
which the article is published.

(e) If a podiatric physician attends and speaks at the same lec-
ture, CME credit may be received only for attending the lecture.

(f) A licensee shall receive 50% credit for each hour of training
(one hour of training equals one half hour of CME) for non-podiatric
medical sponsored meetings that are relative to podiatric medicine. The
yardstick used to determine whether the training is "relative" to podi-
atric medicine is; "will the training enhance the knowledge and abili-
ties of the podiatric physician in terms of improved quality and delivery
of patient care?" Fifty percent credit shall also be assigned to hospital
grand rounds, hospital CME programs, corporate sponsored meetings,
and meetings sponsored by the American Medical Association, the or-
thopedic community, the American Diabetes Association, the Nursing
Association, the Physical Therapy Association, and others at the dis-
cretion of the Board.

(g) These hours of continuing education must be obtained in
the 24-month period immediately preceding the year for which the li-
cense was issued. The two-year period will begin on September 1
and end on August 31 two years later. The year in which the 30-hour
credit requirement must be completed after the original license is is-
sued is every odd-numbered year if the original license was issued in an
odd-numbered year and is every even-numbered year if the original li-
cense was issued in an even-numbered year. A licensee who completes
more than the required 30 hours during the preceding CME period may
carry forward a maximum of 10 hours for the next CME period.

(h) Documentation of CME courses shall be made available to
the Board upon request, but should not be sent to the Board via fac-
simile, or mailed with the annual license renewal form. Each licensee
shall maintain the licensee’s CME records at the licensee’s practice
location for four years, evidencing completion of the CME programs
completed by the licensee. The Board shall conduct random checks of
licensee CME documentation to ensure compliance with this rule.
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(i) A small percentage of podiatric physicians who renew their
licenses will be required to produce proof of completion of the CME
hours they affirmed obtaining on their annual license renewal notice.
The licensees to be reviewed will be chosen randomly out of the pool
of annual license renewal forms. Once a licensee has been randomly
chosen for the CME audit, he/she will receive a letter requiring the li-
censee to submit to the Board proof of the hours claimed on the annual
renewal form. Original documents will not be required; copies of cer-
tificates and forms will be sufficient.

(j) If the licensee does not comply with the request for CME
documentation within 30 days of receipt of the letter, or if the licensee
is unable to provide proof of the hours claimed on the annual renewal
form, the licensee will be investigated by the Board. If the investi-
gation reveals that the requirement was not met, the licensee may be
disciplined. The penalty for non-compliance with the bi-annual CME
requirement shall be a letter of reprimand and a minimum $2500 ad-
ministrative penalty per violation up to the maximum allowed by law.

(k) The Board may assess the continuing education needs of a
licensee and require the licensee to attend continuing education courses
specified by the Board.

(l) Continuing education obtained as a part of a disciplinary
action is not acceptable credit towards the total of 30 hours required
every two years.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 12, 2001.

TRD-200101456
Janie Alonzo
Staff Services Officer I
Texas State Board of Podiatric Medical Examiners
Effective date: April 1, 2001
Proposal publication date: December 1, 2000
For further information, please call: (512) 305-7000

♦ ♦ ♦
22 TAC §378.4

The Texas State Board of Podiatric Medical Examiners adopts
the repeal of §378.4, regarding continuing medical education
("CME") requirements, as it was published in the September 22,
2000, issue of Texas Register (25 TexReg 9356).

The rule amendments to §378.1 which no longer require
licensees to report their CME hours to the board every two
years, makes §378.4 unnecessary because §378.4 concerns
the reporting of CME hours to the board.

No comments were received in response to the proposed rule
repeal.

The repeal is adopted under the Texas Occupations Code,
§202.151, which provides the Board with the authority to adopt
reasonable or necessary rules and bylaws consistent with the
law regulating the practice of podiatry, the law of this state,
and the law of the United States to govern its proceedings and
activities, the regulation of the practice of podiatry, and the
enforcement of the law regulating the practice of podiatry. The
repeal is also authorized by and affects Texas Occupations
Code §202.305 which directs the board to establish continuing
education requirements for licensees.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 12, 2001.

TRD-200101457
Janie Alonzo
Staff Services Officer I
Texas State Board of Podiatric Medical Examiners
Effective date: April 1, 2001
Proposal publication date: September 22, 2000
For further information, please call: (512) 305-7000

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS NATURAL RESOURCE
CONSERVATION COMMISSION

CHAPTER 50. ACTION ON APPLICATIONS
AND OTHER AUTHORIZATIONS
The Texas Natural Resource Conservation Commission (com-
mission) adopts the amendments to §50.39, Motion for Recon-
sideration, and §50.139, Motion to Overturn Executive Director’s
Decision, with changes to the proposed text as published in the
September 22, 2000 issue of the Texas Register (25 TexReg
9414).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

On January 12, 2000, the commission adopted amendments to
its procedural rules to implement Senate Bill (SB) 211, includ-
ing amendments (see the January 28, 2000 issue of the Texas
Register (25 TexReg 593)) to §50.39, Motion for Reconsideration
and §50.139, Motion to Overturn Executive Director’s Decision.
These amendments were intended to mirror the provisions of
SB 211, which amended Texas Government Code, §2001.142,
to provide that a party is presumed to have been notified of a de-
cision or order in a contested case on the third day after notice is
mailed by first class mail. Prior to SB 211, the Texas Government
Code provided that the date of notification was presumed to be
the date on which the notice of the decision was mailed. Like-
wise, prior to the amendments to §50.39 and §50.139, the time
for filing a motion for reconsideration or motion to overturn of an
uncontested permit ran from the time of mailing to the applicant.
Since adoption of these amendments to §50.39 and §50.139, the
time for filing a motion for reconsideration or motion to overturn
runs from the time of written notification to the applicant, with a
presumption that a person is notified on the third day after the
date of mailing of the executive director’s decision. Thus, while
SB 211 did not specifically require changes in procedures for
uncontested matters, in the interest of consistency, the commis-
sion changed its procedures to give movants additional time to
file motions for reconsideration and motions to overturn.

Since adoption, however, staff have recognized that the rules as
written may on occasion result in uncertainty concerning when
the time period for filing begins to run. For the convenience of
the applicant, staff in some cases hand-delivered or faxed early
notice of the executive director’s decision. The intent of the rule
is for the time for filing a motion for reconsideration or motion
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to overturn to begin from the date notice of the executive direc-
tor’s action is mailed. Since an early copy furnished to the appli-
cant might be construed to constitute "notice in writing," thereby
resulting in confusion regarding a movant’s time for filing, the
commission adopts certain changes to make the beginning date
more certain in all cases.

The adopted rules as proposed provided that motions for recon-
sideration and motions to overturn must be filed no later than
23 days after the agency mails notice of the signed permit, ap-
proval, or other action of the executive director and set forth the
circumstances under which the public interest counsel and timely
commenters would receive notice of the action. For purposes of
simplicity and clarity, the rules as adopted now provide that no-
tice of the action is to be mailed to the applicant and persons
on any required mailing list for the action. Related rules on ex-
tension of time limits and disposition of motions would also be
changed with this adoption. Additionally, a change is adopted
to clarify that in some situations, agency staff, rather than the
chief clerk, mail notice of a signed permit or other executive di-
rector action. These changes should benefit both applicants and
potential protestants. Applicants should benefit because, where
time is of the essence, the practice of faxing and hand-deliver-
ing copies of signed permits and other approvals can resume.
Persons opposing the issuance of permits or approvals will ben-
efit because the deadline for filing a motion for reconsideration
or motion to overturn will allow a full 20 days for filing these mo-
tions, taking into account three days from mailing to receipt of
notification.

SECTION BY SECTION DISCUSSION

Section 50.39, relating to Motion for Reconsideration, which ap-
plies to certain applications declared administratively complete
before September 1, 1999, is adopted to be amended to specify
that the deadline for filing a motion for reconsideration runs from
the date the agency mails notice of a signed permit, approval,
or other executive director’s action. In addition, to cover the time
from mailing to the time of notification, it is adopted that the dead-
line for filing be changed so that it is 23 days after notice of the
signed permit or other action of the executive director is mailed
to the applicant and persons on any required mailing list. This
change is reflected in adopted amendments to §50.39(b). Two
other changes are adopted for §50.39(b). A change is adopted
to reflect that in some situations agency staff, rather than chief
clerk, may mail notice of a signed permit or other executive direc-
tor action. Another change is adopted to mirror a revised provi-
sion in §50.139(b) that provides that, if timely comments are re-
ceived in response to any required prior notice of an application,
notice of an executive director action will be mailed to public in-
terest counsel and timely commenters, as well as the applicant.
Corresponding changes are adopted to §50.39(d) and §50.39(e)
to reflect the adopted changes to the deadline for filing of motions
for reconsideration.

Section 50.139, relating to Motion to Overturn Executive Direc-
tor’s Decision, which applies to certain applications declared
administratively complete on or after September 1, 1999, is
adopted to be amended to mirror the adopted changes to
§50.39. That is, changes are adopted to specify that the dead-
line for filing a motion to overturn runs from the date the agency
mails notice of a signed permit, approval, or other executive
director’s action to the applicant and persons on any required
mailing list. The adopted rule will also allow for 23 days from the
date of mailing of notice of the signed permit or other executive
director action. This change is reflected in §50.139(b). Two

other changes are adopted for §50.139(b). A change is adopted
to reflect that in some situations, agency staff, rather than the
chief clerk, may mail notice of a signed permit or other executive
director action. Another change is adopted to reflect that the
obligation to mail notice of the executive director’s action to
the public interest counsel and commenters is triggered by the
receipt of timely comments, in response to any required prior
notice of an application. Corresponding changes are adopted
to §50.139(e) and §50.139(f) to reflect the adopted changes to
the deadline for filing motions to overturn.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the definition of a
"major environmental rule" as defined in the statute. "Major
environmental rule" means a rule, the specific intent of which,
is to protect the environment or reduce risks to human health
from environmental exposure and that may adversely affect in a
material way the economy, a sector of the economy, productivity,
competition, jobs, the environment, or the public health and
safety of the state or a sector of the state. This rulemaking does
not meet the definition of "major environmental rule" because it
is not specifically intended to protect the environment or reduce
risks to human health from environmental exposure. Instead,
this rulemaking is procedural in nature and sets time frames for
the filing of a motion for reconsideration or motion to overturn
of a signed permit, approval or other action of the executive
director.

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for
these rules pursuant to Texas Government Code, §2007.043.
The specific purpose of the rulemaking is to provide that motions
for reconsideration and motions to overturn must be filed no
later than 23 days after the date the agency mails notice of a
signed permit, approval, or other action of the executive director
to the applicant and persons on any required mailing list. They
are procedural rule changes only and do not affect private real
property. Therefore, these rules will not constitute a takings
under Texas Government Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the rulemaking and found that the
amendments are neither identified in the Coastal Coordination
Act Implementation Rules, 31 TAC §505.11, relating to Actions
and Rules Subject to the Texas Coastal Management Program
(CMP) nor do they affect any action or authorization identified
in the Coastal Coordination Act Implementation Rules, §505.11.
This rulemaking concerns only the procedural rules of the com-
mission and is therefore not subject to the CMP.

HEARING AND COMMENTERS

A public hearing was held on October 17, 2000. No one attended
the hearing. The comment period closed on October 23, 2000.
No comments were received.

SUBCHAPTER C. ACTION BY EXECUTIVE
DIRECTOR
30 TAC §50.39

STATUTORY AUTHORITY
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The amendment is adopted under Texas Water Code (TWC),
§5.103 and §5.105, which establish the commission’s general
authority to adopt rules and to set policy by rule; and Texas
Government Code, §2001.004, which requires state agencies to
adopt rules of practice.

§50.39. Motion for Reconsideration.

(a) The applicant, public interest counsel or other person may
file with the chief clerk a motion for reconsideration of the executive
director’s action on an application.

(b) A motion for reconsideration must be filed no later than
23 days after the date the agency mails notice of the signed permit,
approval, or other action of the executive director to the applicant and
persons on any required mailing list for the action.

(c) An action by the executive director under this subchapter
is not affected by a motion for reconsideration filed under this section
unless expressly ordered by the commission.

(d) With the agreement of the parties or on their own motion,
the commission or the general counsel may, by written order, extend
the period of time for filing motions for reconsideration and for tak-
ing action on the motions so long as the period for taking action is not
extended beyond 90 days after the date the agency mails notice of the
signed permit, approval, or other written notice of the executive direc-
tor’s action.

(e) Disposition of motion.

(1) Unless an extension of time is granted, if a motion for
reconsideration is not acted on by the commission within 45 days after
the date the agency mails notice of the signed permit, approval, or other
action of the executive director, the motion is denied.

(2) In the event of an extension, the motion for reconsider-
ation is overruled by operation of law on the date fixed by the order, or
in the absence of a fixed date, 90 days after the date the agency mails
notice of the signed permit, approval, or other action of the executive
director.

(f) Section 80.271 of this title (relating to Motion for Rehear-
ing) and Texas Government Code, §2001.146, regarding motions for
rehearing in contested cases do not apply when a motion for reconsid-
eration is denied by commission action or under subsection (e) of this
section and no motions for rehearing shall be filed. If applicable, the
commission decision may be subject to judicial review under Texas
Water Code, §5.351, or Texas Health and Safety Code, §§361.321,
382.032, or 401.341.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 12, 2001.

TRD-200101450
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: April 1, 2001
Proposal publication date: September 22, 2000
For further information, please call: (512) 239-6087

♦ ♦ ♦
SUBCHAPTER G. ACTION BY THE
EXECUTIVE DIRECTOR

30 TAC §50.139

STATUTORY AUTHORITY

The amendment is adopted under Texas Water Code (TWC),
§5.103 and §5.105, which establish the commission’s general
authority to adopt rules and to set policy by rule; and Texas
Government Code, §2001.004, which requires state agencies to
adopt rules of practice.

§50.139. Motion to Overturn Executive Director’s Decision.

(a) The applicant, public interest counsel or other person may
file with the chief clerk a motion to overturn of the executive director’s
action on an application or water quality management plan (WQMP)
update certification. Wherever other commission rules refer to a "mo-
tion for reconsideration", that term should be considered interchange-
able with the term "motion to overturn executive director’s decision."

(b) A motion to overturn must be filed no later than 23 days
after the date the agency mails notice of the signed permit, approval,
or other action of the executive director to the applicant and persons on
any required mailing list for the action.

(c) A motion to overturn must be filed no later than 20 days
after the date persons who timely commented on the WQMP update are
notified of the response to comments and the certified WQMP update.
A person is presumed to have been notified on the third day after the
date the notice of the executive director’s action is mailed by first class
mail.

(d) An action by the executive director under this subchapter
is not affected by a motion to overturn filed under this section unless
expressly ordered by the commission.

(e) With the agreement of the parties or on their own motion,
the commission of the general counsel may, by written order, extend
the period of time for filing motions to overturn and for taking action
on the motions so long as the period for taking action is not extended
beyond 90 days after the date the agency mails notice of the signed
permit, approval, or other action of the executive director.

(f) Disposition of motion.

(1) Unless an extension of time is granted, if a motion to
overturn is not acted on by the commission within 45 days after the
date the agency mails notice of the signed permit, approval, or other
action of the executive director, the motion is denied.

(2) In the event of an extension, the motion to overturn is
overruled by operation of law on the date fixed by the order, or in the
absence of a fixed date, 90 days after the date the agency mails notice
of the signed permit, approval, or other action of the executive director.

(g) When a motion to overturn is denied under subsection (f)
of this section, a motion for rehearing does not need to be filed as a
prerequisite for appeal. Section 80.272 of this title (relating to Motion
for Rehearing) and Texas Government Code, §2001.146, regarding mo-
tions for rehearing in contested cases do not apply when a motion to
overturn is denied. If applicable, the commission decision may be sub-
ject to judicial review under Texas Water Code, §5.351, or Texas Health
and Safety Code, §§361.321, 382.032, or 401.341.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 12, 2001.

TRD-200101451
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Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: April 1, 2001
Proposal publication date: September 22, 2000
For further information, please call: (512) 239-6087

♦ ♦ ♦
CHAPTER 106. PERMITS BY RULE
SUBCHAPTER A. GENERAL REQUIRE-
MENTS
30 TAC §106.4

The Texas Natural Resource Conservation Commission (com-
mission) adopts an amendment to §106.4, Requirements for Per-
mitting by Rule. Section 106.4 is adopted without changes to the
proposed text as published in the October 20, 2000 issue of the
Texas Register (25 TexReg 10445) and will not be republished.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

On December 6, 2000 the commission adopted rules, which
were published in the January 12, 2001 issue of the Texas Regis-
ter (26 TexReg 283), that established a system of allocation and
trading of emission allowances for nitrogen oxides (NO

x
) in the

Houston/Galveston (HGA) nonattainment area. An allowance is
equal to one ton of NO

x
emissions and facilities are required to

obtain a sufficient number of allowances that are equal to or ex-
ceed its actual emissions for a calendar year. The purpose of
this system is to limit emissions of NO

x
from individual facilities

in HGA so that a regional maximum, or cap, of emissions is not
exceeded. The NO

x
emission limitations apply to existing and

new stationary facilities. Individual facilities may buy or sell al-
lowances, but the total number of allowances in the HGA region
may not exceed the predetermined cap.

This adoption supplements the emission cap and trade program
(26 TexReg 283), by specifying that facilities or groups of facilities
using authorizations under Chapter 106, Permits by Rule, will be
required to obtain NO

x
emission allowances prior to operation if

the facilities being authorized are subject to the cap and trade
program.

SECTION BY SECTION DISCUSSION

This adoption adds a new paragraph, §106.4(a)(8), stating that
a facility or group of facilities must obtain allowances prior to op-
eration if the facility or group of facilities is subject to the NO

x

emission cap and trade program (26 TexReg 283). This adoption
does not extend the applicability of the cap and trade program
but clarifies that the program would also be applicable to certain
facilities authorized under Chapter 106.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the adopted rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225. The commission determined that this amendment
to Chapter 106 does not meet the definition of a "major environ-
mental rule" as defined in Texas Government Code, §2001.0225.
"Major environmental rule" means a rule, the specific intent of
which, is to protect the environment or reduce risks to human
health from environmental exposure, and that may adversely af-
fect in a material way the economy, a sector of the economy, pro-
ductivity, competition, jobs, the environment, or the public health

and safety of the state or a sector of the state. The commission
adopts this amendment to achieve administrative consistency
with amendments to Chapter 101 adopted on December 6, 2000
(26 TexReg 283). In the Chapter 101 rulemaking, the commis-
sion requires facilities which have the design capacity to emit ten
tons or more of NO

x
per year in HGA to hold allowances equal to,

or greater than their actual NO
x
emissions under a cap and trade

program. This adopted amendment to Chapter 106 clarifies that
an applicant subject to Chapter 101, Subchapter H, Division 3,
must obtain allowances prior to operation. The amendment does
not expand the applicability of the cap and trade program. The
amendment to Chapter 106 does not adversely affect in a mate-
rial way the economy, a sector of the economy, productivity, com-
petition, jobs, the environment, or the public health and safety of
the state or a sector of the state; therefore, this amended sec-
tion does not constitute a major environmental rule. In addition,
Texas Government Code, §2001.0225, only applies to a major
environmental rule, the result of which is to: 1.) exceed a stan-
dard set by federal law, unless the rule is specifically required by
state law; 2.) exceed an express requirement of state law, un-
less the rule is specifically required by federal law; 3.) exceed a
requirement of a delegation agreement or contract between the
state and an agency or representative of the federal government
to implement a state and federal program; or 4.) adopt a rule
solely under the general powers of the agency instead of under
a specific state law. This rulemaking is not subject to the regula-
tory analysis provisions of §2001.0225(b), because the rule does
not meet any of the four applicability requirements. Specifically,
the emission banking and trading requirements within this rule-
making are an element of the control strategy for the HGA SIP
which is necessary in order for HGA to meet the ozone national
ambient air quality standard (NAAQS) set by the United States
Environmental Protection Agency (EPA) under the Federal Clean
Air Act (FCAA), §109 (42 United States Code (USC), §7409).
Additional elements of this control strategy were adopted by the
commission on December 6, 2000. These rules do not exceed
an express standard set by federal law since they implement re-
quirements of the FCAA. Provisions of 42 USC, §7410, require
states to adopt a state implementation plan (SIP) which provides
for "implementation, maintenance, and enforcement" of the pri-
mary NAAQS in each air quality control region of the state. While
§7410 does not require specific programs, methods, or reduc-
tions in order to meet the standard, SIPs must include "enforce-
able emission limitations and other control measures, means or
techniques (including economic incentives such as fees, mar-
ketable permits, and auctions of emissions rights), as well as
schedules and timetables for compliance as may be necessary
or appropriate to meet the applicable requirements of this chap-
ter," (meaning Chapter 85, Air Pollution Prevention and Control).
It is true that 42 USC does require some specific measures for
SIP purposes, like the inspection and maintenance program, but
those programs are the exception, not the rule, in the SIP struc-
ture of 42 USC. The provisions of 42 USC recognize that states
are in the best position to determine what programs and con-
trols are necessary or appropriate in order to meet the NAAQS.
This flexibility allows states, affected industry, and the public, to
collaborate on the best methods for attaining the NAAQS for the
specific regions in the state. Even though 42 USC allows states
to develop their own programs, this flexibility does not relieve a
state from developing a program that meets the requirements
of §7410. Thus, while specific measures are not generally re-
quired, the emission reductions are required. States are not
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free to ignore the requirements of §7410 and must develop pro-
grams to assure that the nonattainment areas of the state will be
brought into attainment on schedule.

The requirement to provide a fiscal analysis of proposed regu-
lations in the Texas Government Code was amended by Senate
Bill (SB) 633 during the 75th Legislative Session, 1999. The in-
tent of SB 633 was to require agencies to conduct a regulatory
impact analysis (RIA) of extraordinary rules. These are identified
in the statutory language as major environmental rules that will
have a material adverse impact and will exceed a requirement
of state law, federal law, or a delegated federal program, or are
adopted solely under the general powers of the agency. With
the understanding that this requirement would seldom apply, the
commission provided a cost estimate for SB 633 that concluded
"based on an assessment of rules adopted by the agency in the
past, it is not anticipated that the bill will have significant fiscal
implications for the agency due to its limited application." The
commission also noted that the number of rules that would re-
quire assessment under the provisions of the bill was not large.
This conclusion was based, in part, on the criteria set forth in the
bill that exempted proposed rules from the full analysis unless
the rule was a major environmental rule that exceeds a federal
law. As previously discussed, 42 USC does not require specific
programs, methods, or reductions in order to meet the NAAQS;
thus, states must develop programs for each nonattainment area
to ensure that area will meet the attainment deadlines. Because
of the ongoing need to address nonattainment issues, the com-
mission routinely proposes and adopts SIP rules. The commis-
sion bases these actions on the presumption that the legislature
understands this federal scheme. If each rule proposed for inclu-
sion in the SIP was considered to be a major environmental rule
that exceeds federal law, then every SIP rule would require the
full RIA contemplated by SB 633. This conclusion is inconsis-
tent with the conclusions reached by the commission in its cost
estimate and by the Legislative Budget Board (LBB) in its fiscal
notes. It is a rule of statutory interpretation that the legislature is
presumed to understand the fiscal impacts of the bills it passes,
and that presumption is based on information provided by state
agencies and the LBB, the commission believes that the intent of
SB 633 was only to require the full RIA for rules that are extraordi-
nary in nature. While the SIP rules will have a broad impact, that
impact is no greater than is necessary or appropriate to meet the
requirements of the FCAA. For these reasons, rules proposed for
inclusion in the SIP fall under the exception in Texas Government
Code, §2001.0225(a), because they are required by federal law.
The commission performed photochemical grid modeling which
predicts that NO

x
emission reductions, such as those required

by these rules, will result in reductions in ozone formation in the
HGA ozone nonattainment area. This rulemaking does not ex-
ceed an express requirement of state law. This rulemaking is
intended to obtain NO

x
emission reductions which will result in

reductions in ozone formation in the HGA ozone nonattainment
area and help bring HGA into compliance with the air quality
standards established under federal law as NAAQS for ozone.
The rulemaking does not exceed a standard set by federal law,
exceed an express requirement of state law (unless specifically
required by federal law), or exceed a requirement of a delegation
agreement. The rulemaking was not developed solely under the
general powers of the agency, but was specifically developed
to meet the NAAQS established under federal law and autho-
rized under Texas Clean Air Act (TCAA), §§382.011, 382.012,
and 382.017, as well as under 42 USC, §7410(a)(2)(A).

TAKINGS IMPACT ASSESSMENT

The commission evaluated this rulemaking action and performed
an analysis of whether the rules are subject to Texas Govern-
ment Code, Chapter 2007. The following is a summary of that
analysis. This amendment is adopted as part of a strategy to
reduce and permanently cap emissions of NO

x
to a level which

would allow the HGA nonattainment area to attain the NAAQS
for ozone. Promulgation and enforcement of the amendment will
not burden private real property. The amendment does not affect
private property in a manner which restricts or limits an owner’s
right to the property that would otherwise exist in the absence
of a governmental action. Additionally, the allowances that are
the subject of this amendment are not property rights. Conse-
quently, the amendment does not meet the definition of a tak-
ings under Texas Government Code, §2007.002(5). Although
the amendment does not directly prevent a nuisance or prevent
an immediate threat to life or property, it does prevent a real and
substantial threat to public health and safety, and partially ful-
fill a federal mandate under the USC, §7410. Specifically, the
emission limitations within this adoption were developed in or-
der to meet the ozone NAAQS set by the EPA under the USC,
§7409. States are primarily responsible for ensuring attainment
and maintenance of the NAAQS once the EPA has established
them. Under the USC, §7410 and related provisions, states must
submit, for approval by the EPA, SIPs that provide for the attain-
ment and maintenance of NAAQS through control programs di-
rected to sources of the pollutants involved. Therefore, the pur-
pose of the rulemaking is to implement a NO

x
strategy which is

necessary for the HGA area to meet the air quality standards
established under federal law as NAAQS. Consequently, the ex-
emption which applies to this rule is that of an action reasonably
taken to fulfill an obligation mandated by federal law. Therefore,
this revision will not constitute a takings under Texas Govern-
ment Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission determined the rulemaking relates to an ac-
tion or actions subject to the Texas Coastal Management Plan
(CMP) in accordance with the Coastal Coordination Act of 1991,
as amended (Texas Natural Resource Code, §§33.201 et seq.),
and the commission’s rules in 30 TAC Chapter 281, Subchap-
ter B, concerning Consistency with the Texas Coastal Manage-
ment Program. As required by 30 TAC §505.11(b)(2) and 30
TAC §281.45(a)(3), relating to actions and rules subject to the
CMP, commission rules governing air pollutant emissions must
be consistent with the applicable goals and policies of the CMP.
The commission reviewed this action for consistency with the
CMP goals and policies in accordance with the regulations of
the Coastal Coordination Council and determined the amend-
ment is consistent with the applicable CMP goal expressed in 31
TAC §501.12(1) of protecting and preserving the quality and val-
ues of coastal natural resource areas, and the policy in 31 TAC
§501.14(q), which requires the commission protect air quality in
coastal areas. The amendment states that applicants for per-
mits by rule for new or modified facilities in HGA must comply
with Chapter 101, Subchapter H, Division 3. The amendment
does not authorize any new NO

x
air emissions.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMITS PROGRAM

The amendment to §106.4, is not considered an applicable re-
quirement under 30 TAC Chapter 122, thus this change would
not require a revision to an affected facility’s federal operating
permit.
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HEARING AND COMMENTERS

The commission held a public hearing in Houston on Novem-
ber 16, 2000. No comments were received at the hearing, but
the commission received written comments from the EPA and
the Sierra Club Houston Regional Group (Sierra-Houston) dur-
ing the public comment period which closed on November 20,
2000. The EPA requested clarifications on several points of the
proposal, and Sierra-Houston opposed the proposal.

ANALYSIS OF TESTIMONY

The EPA commented that the commission should clarify the
application and definition of "facility." The definition of "facility"
in §116.10(4) should be consistent with the intended use of
the same term in proposed §106.4(a)(8). The EPA questioned
whether the term was intended to mean that only the emission
point that was authorized under the permit by rule would be
required to obtain allowances or would all emission points of the
same industrial grouping on contiguous or adjacent property,
under common ownership or control, be required to obtain
allowances.

The rules were not revised based on this comment. The intent
of proposed §106.4(a)(8) is to notify the owner(s) seeking to au-
thorize a facility or group of facilities under a permit by rule that
if those facilities are subject to the cap and trade program, suffi-
cient allowances will need to be obtained equal to or greater than
the total actual NO

x
emissions from all facilities subject to Chap-

ter 117 at the site. All facilities at a site that are subject to Chap-
ter 117 and that collectively have a design capacity of ten tons
of NO

x
emissions per year or greater will be required to obtain

allowances. The term "facility" is defined in TCAA, §382.003(6).

Sierra-Houston commented that the proposed amendments in
Chapters 101, 106, and 116 should have been part of the Hous-
ton SIP proposal that went through public hearings in September
2000. Sierra-Houston stated that very few people would know
about the proposals because there was no publicity surrounding
them, and that the proposals are far reaching.

The rules were not revised based on this comment. This amend-
ment is directly related to the NO

x
cap and trade program, but

could not be proposed and adopted on the same schedule. One
of the affected sections in this adoption was open under another
rulemaking related to the implementation of SB 766 from the
1999 session of the Texas Legislature when the cap and trade
rules were proposed. The SB 766 implementation and the cap
and trade rules were proceeding under fixed but different sched-
ules due to statutory and federal deadlines. Under the Admin-
istrative Procedures Act (APA), the commission must wait un-
til a section undergoing amendment is completed and effective
before that section may be opened again for amendment. This
rulemaking was proposed and published consistent with the APA
requirements.

Sierra-Houston commented that the emission cap and trade pro-
gram will result in no emission reductions in plants close to poor
and minority neighborhoods.

The rules were not revised based on this comment. The effect of
implementing the NO

x
cap and trade program will be an overall

NO
x
reduction of approximately 90% from stationary facilities in

the HGA nonattainment area. Facilities subject to the cap and
trade program will be required to reduce actual emissions to a
level equal to or lower than their individual cap, or purchase al-
lowances from another facility participating under the cap and
trade program. This trading will result in a zero net effect on the

level of the cap, and will not result in increased emissions based
on the location of the facility.

Sierra-Houston opposed the cap and trade program in general
and stated that requiring emission reductions at all facilities will
result in the greatest reduction of ozone. Sierra-Houston also
stated that many emission controls will not be required until 2005,
which will reduce the chances of the HGA area obtaining the
ozone standard by 2007.

The rules were not revised based on this comment. The overall
NO

x
cap was set at an annual level believed necessary for sta-

tionary facilities in order for the HGA nonattainment area to reach
attainment by 2007. Thus, compliance with the cap will achieve
the necessary reduction from the stationary source category. For
facilities not wishing to make reductions to meet their individual
cap, additional allowances will need to be obtained from another
facility or facilities. Because these purchased allowances will be
obtained from a facility participating in the cap and trade pro-
gram, this results in an equal reduction from the seller. There is
no net increase in the number of allowances. In addition, the cap
is being initially set at historical emission levels and will reduce
over time with the final reduction taking place in 2007. Based on
the existing SIP, the reductions necessary from stationary facili-
ties need to be in full effect by 2007 and not 2005 to demonstrate
attainment.

STATUTORY AUTHORITY

The amendment is adopted under the Texas Health and Safety
Code, TCAA, §382.011, which authorizes the commission to
control the quality of the state’s air; §382.012, which authorizes
the commission to develop a plan for control of the state’s air;
§382.017, which provides the commission the authority to adopt
rules consistent with the policy and purposes of the TCAA;
§382.05196, which authorizes the commission to adopt permits
by rule for types of facilities which will not make a significant
contribution of air contaminants to the atmosphere; and USC,
§7410(a)(2)(A), which requires SIPs to include enforceable
emission limitations and other control measures or techniques,
including economic incentives such as fees, marketable permits,
and auction of emission rights.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 9, 2001.

TRD-200101430
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: March 29, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
CHAPTER 116. CONTROL OF AIR
POLLUTION BY PERMITS FOR NEW
CONSTRUCTION OR MODIFICATION
The Texas Natural Resource Conservation Commission (com-
mission) adopts amendments to §116.111, General Application;
§116.115, General and Special Conditions; §116.610, Applica-
bility; §116.615, General Conditions; §116.711, Flexible Permit
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Application; and §116.715, General and Special Conditions.
The commission also adopts new §116.176, Use of Mass Cap
Allowances for Offsets. Sections 116.111 and 116.115 are
adopted with changes to the proposed text as published in
the October 20, 2000 issue of the Texas Register (25 TexReg
10449). Sections 116.176, 116.610, 116.615, 116.711, and
116.715 are adopted without changes and will not be repub-
lished. These amended and new sections will be submitted to
the United States Environmental Protection Agency (EPA) as
revisions to the state implementation plan (SIP).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

On December 6, 2000 the commission adopted rules, which
were published in the January 12, 2001 issue of the Texas Regis-
ter (26 TexReg 283), that establishes a system of allocation and
trading of emission allowances for nitrogen oxides (NO

x
) in the

Houston/Galveston (HGA) nonattainment area. An allowance is
equal to one ton of NO

x
emissions and facilities are required to

obtain a sufficient number of allowances equal to or exceeding
its emissions for a calendar year. The purpose of this system is
to limit emissions of NO

x
from individual facilities in HGA so that

a regional maximum, or cap, of emissions is not exceeded. The
NO

x
emission limitations apply to existing and new stationary fa-

cilities. Individual facilities may buy or sell allowances, but the
total number of allowances in the HGA region may not exceed
the predetermined cap.

This adoption requires that applicants for permits authorized un-
der 30 TAC Chapter 116 in the HGA area acknowledge, in the
permit application, the requirement to obtain allowances prior to
operation. This adoption also requires that the applicant, prior to
commencing operations, identify a source of allowances.

SECTION BY SECTION DISCUSSION

The new §116.111(a)(2)(L) requires permit applicants under
Chapter 116, Subchapter B, Division 1, Permit Application, to
acknowledge they must obtain allowances to operate. The
commission has deleted the reference to the effective date
(March 21, 1999) in §116.111(b)(1) because that date is no
longer correct.

The new §116.115(b)(2)(C)(iii) adds language to the general
conditions of New Source Review (NSR) permits, specifying
that facilities, groups of facilities, or accounts subject to Chapter
101, Subchapter H, Division 3, concerning Mass Emissions
Cap and Trade Program (26 TexReg 283), must identify the
source or sources of allowances to be used for compliance.
The commission has amended §116.115(c)(2)(A)(ii) to state the
correct title of Chapter 106 as Permits by Rule.

The new §116.176 allows permit applicants for facilities sub-
ject to Chapter 101, Subchapter H, Division 3, that are required
to submit NO

x
offsets in accordance with §116.150, New Major

Source or Major Modification in Ozone Nonattainment Areas, to
use allowances to meet the correlating portion of the emission
offsets.

The new §116.610(a)(6) requires permit applicants under Chap-
ter 116, Subchapter F, Standard Permits, to acknowledge they
must obtain allowances to operate.

The new §116.615(5)(C) adds language to the general condi-
tions of standard permits specifying that facilities, groups of facil-
ities or accounts subject to Chapter 101, Subchapter H, Division
3, must identify the source or sources of allowances to be used
for compliance.

The new §116.711(12) requires permit applicants under Chapter
116, Subchapter G, Flexible Permits, to acknowledge that they
must obtain allowances to operate.

The new §116.715(c)(3)(C) adds language to the general condi-
tions of flexible permits specifying that facilities, groups of facili-
ties, or accounts subject to Chapter 101, Subchapter H, Division
3, must identify the source or sources of allowances to be used
for compliance.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the adopted rulemaking in light of
the regulatory analysis requirements of Texas Government
Code, §2001.0225. The commission determined that these
amendments to Chapter 116 do not meet the definition of a
"major environmental rule" as defined in Texas Government
Code, §2001.0225. "Major environmental rule" means a rule,
the specific intent of which, is to protect the environment or
reduce risks to human health from environmental exposure,
and that may adversely affect in a material way the economy,
a sector of the economy, productivity, competition, jobs, the
environment, or the public health and safety of the state or a
sector of the state. The commission adopts these amendments
to achieve administrative consistency with amendments to
Chapter 101, adopted on December 6, 2000 (26 TexReg 283).
The Chapter 101 amendments require facilities or groups of fa-
cilities in the HGA area, which have a collective design capacity
to emit NO

x
in amounts greater than or equal to ten tons per

year, to hold sufficient allowances equal to or greater than their
actual NO

x
emissions under a cap and trade program. These

amendments require a permit applicant subject to Chapter 101,
Subchapter H, Division 3, to acknowledge that they are required
to obtain allowances to comply with the cap and trade program
to operate and that they must identify a source or sources of
allowances prior to operation. In addition, the amendments to
Chapter 116 allow applicants of new major sources and major
modifications to use allowances for the correlating portion of any
offsets required under §116.150, New Major Source or Major
Modification in Ozone Nonattainment Areas. These adopted
sections state that applicants of new or modified facilities in
HGA are to comply with Chapter 101, Subchapter H, Division
3. These adopted sections do not expand the cap and trade
program for the HGA area. The amendments to Chapter 116 do
not adversely affect in a material way the economy, a sector of
the economy, productivity, competition, jobs, the environment, or
the public health and safety of the state or a sector of the state;
therefore, these amended and new sections do not constitute
a major environmental rule. In addition, Texas Government
Code, §2001.0225, only applies to a major environmental rule,
the result of which is to: 1.) exceed a standard set by federal
law, unless the rule is specifically required by state law; 2.)
exceed an express requirement of state law, unless the rule is
specifically required by federal law; 3.) exceed a requirement of
a delegation agreement or contract between the state and an
agency or representative of the federal government to implement
a state and federal program; or 4.) adopt a rule solely under the
general powers of the agency instead of under a specific state
law. This rulemaking is not subject to the regulatory analysis
provisions of §2001.0225(b), because the adopted rules do not
meet any of the four applicability requirements. Specifically,
the emission banking and trading requirements within this rule-
making are an element of the control strategy for the HGA SIP
which is necessary in order for HGA to meet the ozone national
ambient air quality standard (NAAQS) set by the EPA under the
Federal Clean Air Act (FCAA), §109 (42 United States Code
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(USC), §7409). Additional elements of this control strategy
were adopted by the commission on December 6, 2000. These
rules do not exceed an express standard set by federal law
since they implement requirements of the FCAA. Provisions of
42 USC, §7410, require states to adopt a SIP which provides for
"implementation, maintenance, and enforcement" of the primary
NAAQS in each air quality control region of the state. While
§7410 does not require specific programs, methods, or reduc-
tions in order to meet the standard, state SIPs must include
"enforceable emission limitations and other control measures,
means or techniques (including economic incentives such as
fees, marketable permits, and auctions of emissions rights),
as well as schedules and timetables for compliance as may be
necessary or appropriate to meet the applicable requirements
of this chapter," (meaning Chapter 85, Air Pollution Prevention
and Control). It is true that 42 USC does require some specific
measures for SIP purposes, like the inspection and mainte-
nance program, but those programs are the exception, not the
rule, in the SIP structure of 42 USC. The provisions of 42 USC
recognize that states are in the best position to determine what
programs and controls are necessary or appropriate in order to
meet the NAAQS. This flexibility allows states, affected industry,
and the public, to collaborate on the best methods for attaining
the NAAQS for the specific regions in the state. Even though 42
USC allows states to develop their own programs, this flexibility
does not relieve a state from developing a program that meets
the requirements of §7410. Thus, while specific measures are
not generally required, the emission reductions are required.
States are not free to ignore the requirements of §7410 and
must develop programs to assure that the nonattainment areas
of the state will be brought into attainment on schedule.

The requirement to provide a fiscal analysis of proposed regu-
lations in the Texas Government Code was amended by Senate
Bill (SB) 633 during the 75th Legislative Session, 1999. The in-
tent of SB 633 was to require agencies to conduct a regulatory
impact analysis (RIA) of extraordinary rules. These are identified
in the statutory language as major environmental rules that will
have a material adverse impact and will exceed a requirement
of state law, federal law, or a delegated federal program, or are
adopted solely under the general powers of the agency. With
the understanding that this requirement would seldom apply, the
commission provided a cost estimate for SB 633 that concluded
"based on an assessment of rules adopted by the agency in the
past, it is not anticipated that the bill will have significant fiscal
implications for the agency due to its limited application." The
commission also noted that the number of rules that would re-
quire assessment under the provisions of the bill was not large.
This conclusion was based, in part, on the criteria set forth in the
bill that exempted proposed rules from the full analysis unless
the rule was a major environmental rule that exceeds a federal
law. As previously discussed, 42 USC does not require specific
programs, methods, or reductions in order to meet the NAAQS;
thus, states must develop programs for each nonattainment area
to ensure that area will meet the attainment deadlines. Because
of the ongoing need to address nonattainment issues, the com-
mission routinely proposes and adopts SIP rules. The commis-
sion bases these actions on the presumption that the legislature
understands this federal scheme. If each rule proposed for inclu-
sion in the SIP was considered to be a major environmental rule
that exceeds federal law, then every SIP rule would require the
full RIA contemplated by SB 633. This conclusion is inconsis-
tent with the conclusions reached by the commission in its cost
estimate and by the Legislative Budget Board (LBB) in its fiscal
notes. It is a rule of statutory interpretation that the legislature is

presumed to understand the fiscal impacts of the bills it passes,
and that presumption is based on information provided by state
agencies and the LBB, the commission believes that the intent of
SB 633 was only to require the full RIA for rules that are extraordi-
nary in nature. While the SIP rules will have a broad impact, that
impact is no greater than is necessary or appropriate to meet the
requirements of the FCAA. For these reasons, rules proposed for
inclusion in the SIP fall under the exception in Texas Government
Code, §2001.0225(a), because they are required by federal law.
The commission performed photochemical grid modeling which
predicts that NO

x
emission reductions, such as those required

by these rules, will result in reductions in ozone formation in the
HGA ozone nonattainment area. This rulemaking does not ex-
ceed an express requirement of state law. This rulemaking is
intended to obtain NO

x
emission reductions which will result in

reductions in ozone formation in the HGA ozone nonattainment
area and help bring HGA into compliance with the air quality
standards established under federal law as NAAQS for ozone.
The rulemaking does not exceed a standard set by federal law,
exceed an express requirement of state law (unless specifically
required by federal law), or exceed a requirement of a delegation
agreement. The rulemaking was not developed solely under the
general powers of the agency, but was specifically developed
to meet the NAAQS established under federal law and autho-
rized under Texas Clean Air Act (TCAA), §§382.011, 382.012,
and 382.017, as well as under 42 USC, §7410(a)(2)(A).

TAKINGS IMPACT ASSESSMENT

The commission evaluated this rulemaking action and performed
an analysis of whether the rules are subject to Texas Govern-
ment Code, Chapter 2007. The following is a summary of that
analysis. These amendments are adopted as part of a strategy
to reduce and permanently cap emissions of NO

x
to a level which

would allow the HGA nonattainment area to attain the NAAQS
for ozone. Promulgation and enforcement of the rules will not
burden private real property. The amendments do not affect pri-
vate property in a manner which restricts or limits an owner’s
right to the property that would otherwise exist in the absence
of a governmental action. Additionally, the allowances that are
the subject of these rules are not property rights. Consequently,
these amendments do not meet the definition of a takings under
Texas Government Code, §2007.002(5). Although the rule revi-
sions do not directly prevent a nuisance or prevent an immediate
threat to life or property, they do prevent a real and substantial
threat to public health and safety, and partially fulfill a federal
mandate under the USC, §7410. Specifically, the emission limi-
tations within this adoption were developed in order to meet the
ozone NAAQS set by the EPA under the USC, §7409. States are
primarily responsible for ensuring attainment and maintenance
of the NAAQS once the EPA has established them. Under the
USC, §7410 and related provisions, states must submit, for ap-
proval by the EPA, SIPs that provide for the attainment and main-
tenance of NAAQS through control programs directed to sources
of the pollutants involved. Therefore, the purpose of the rule-
making is to implement a NO

x
strategy which is necessary for

the HGA area to meet the air quality standards established un-
der federal law as NAAQS. Consequently, the exemption which
applies to these rules is that of an action reasonably taken to
fulfill an obligation mandated by federal law. Therefore, these
revisions do not constitute a takings under Texas Government
Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
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The commission determined the adopted rulemaking relates to
an action or actions subject to the Texas Coastal Management
Plan (CMP) in accordance with the Coastal Coordination Act of
1991, as amended (Texas Natural Resource Code, §§33.201
et seq.), and the commission’s rules in 30 TAC Chapter 281,
Subchapter B, concerning Consistency with the Texas Coastal
Management Program. As required by 30 TAC §505.11(b)(2)
and 30 TAC §281.45(a)(3), relating to actions and rules subject
to the CMP, commission rules governing air pollutant emissions
must be consistent with the applicable goals and policies of the
CMP. The commission reviewed this action for consistency with
the CMP goals and policies in accordance with the regulations
of the Coastal Coordination Council and determined the rules
are consistent with the applicable CMP goal expressed in 31
TAC §501.12(1) of protecting and preserving the quality and val-
ues of coastal natural resource areas, and the policy in 31 TAC
§501.14(q), which requires the commission protect air quality in
coastal areas. The amendments state that applicants for permits
of new or modified facilities in HGA must comply with Chapter
101, Subchapter H, Division 3. These rules do not authorize any
new NO

x
air emissions.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMITS PROGRAM

The amendments to §§116.111, 116.115, 116.610, 116.615,
116.711, and 116.715 are not considered applicable require-
ments under 30 TAC Chapter 122, thus these changes do not
require revisions to the affected facilities’ operating permit. The
new §116.176 is considered an applicable requirement under
30 TAC Chapter 122, thus owners or operators subject to the
Federal Operating Permits Program must, consistent with the
revision process in Chapter 122, revise their operating permit to
include the new §116.176 requirements for each emission unit
affected by the revisions to §116.176 at their site.

HEARING AND COMMENTERS

The commission held a public hearing in Houston on Novem-
ber 16, 2000. No comments were received at the hearing, but
the commission received written comments from the EPA and
the Sierra Club Houston Regional Group (Sierra-Houston) dur-
ing the public comment period which closed on November 20,
2000. The EPA requested clarifications on several points of the
proposal, and Sierra- Houston opposed the proposal.

ANALYSIS OF TESTIMONY

The EPA commented that the commission should clarify the
application and definition of "facility." The definition of "facility"
in §116.10(4) should be consistent with the intended use of
the same term in proposed §106.4(a)(8). The EPA questioned
whether the term was intended to mean that only the emission
point that was authorized under the permit by rule would be
required to obtain allowances or would all emission points of the
same industrial grouping on contiguous or adjacent property,
under common ownership or control, be required to obtain
allowances.

The rules were not revised based on this comment. The intent
of proposed §106.4(a)(8) is to notify the owner(s) seeking to au-
thorize a facility or group of facilities under a permit by rule that
if those facilities are subject to the cap and trade program, suffi-
cient allowances will need to be obtained equal to or greater than
the total actual NO

x
emissions from all facilities subject to Chap-

ter 117 at the site. All facilities at a site that are subject to Chap-
ter 117 and that collectively have a design capacity of ten tons

of NO
x

emissions per year or greater will be required to obtain
allowances. The term "facility" is defined in TCAA, §382.003(6).

The EPA made the identical comment about the use of
the term "facility" in the proposed §116.111(a)(2)(L),
§116.115(b)(2)(C)(iii), §116.610(a)(6), §116.615(6)(C),
§116.711(12), and §116.715(c)(3)(C). The use of the term
"facility" in these sections should be clarified to mean that
a facility includes all emission points in the same industrial
classification on contiguous or adjacent property and under
common ownership or control.

The rules were not revised based on this comment. The indus-
trial classification is relevant to the cap and trade program only if
that classification includes facilities subject to Chapter 117. The
intent of this rulemaking is to ensure that facilities authorized by
Chapter 116 have sufficient allowances to operate. A facility or
group of facilities at a site becomes subject to the cap and trade
program if they are subject to Chapter 117 and collectively have a
design capacity of ten tons of NO

x
emissions per year or greater.

Any additional facilities authorized at that site will also be sub-
ject. The term "facility" is defined in TCAA, §382.003(6).

The EPA commented that the commission should clarify the in-
tent of §116.176. The section allows the use of allowances re-
quired to comply with the emission cap and trade program in 30
TAC Chapter 101, Subchapter H, Division 3 to meet the corre-
lating portion of emission offset requirements needed to comply
with §116.150, New Major Source or Major Modification in Ozone
Nonattainment Area. The EPA stated that the use of emission
reduction credits (ERCs) is appropriate to meet offsets as ERCs
are surplus and permanent. Allowances are renewed every year
and are therefore not appropriate for use as offsets.

The rules were not revised based on this comment. The FCAA
requires that offsets be provided and that those offsets provide
a net air quality benefit. The adopted cap and trade rules set
the cap at a level necessary for stationary facilities as part of a
comprehensive SIP for the HGA nonattainment area to reach at-
tainment by 2007. Because no new or modified facility, subject
to the NO

x
requirements of Chapter 117 and which is located at

a site where such a facility or group of facilities has a collective
design capacity of ten tons per year or more, will be allocated
new allowances, any allowance they use will be ’surplus’ from
another facility participating under the cap. The net effect will be
a zero sum gain on the number of allowances in the cap. This
reflects the ’correlating portion’ of the offset requirement. Be-
cause all new and modified facilities (as described above) will be
required to obtain allowances from a facility already participating
in the cap, it is ensured that NO

x
emissions will be reduced to lev-

els necessary for attainment. Even though further reduction will
not be necessary since the cap has been set at a level to reach
attainment, the rules will still require that an additional 30% of
offsets be retired for compliance with the FCAA. This reduction
will be an added benefit to the environment and will reduce emis-
sions even beyond those levels necessary.

Sierra-Houston commented that the proposed amendments in
Chapters 101, 106, and 116 should have been part of the HGA
SIP proposal that went through public hearings in September
2000. Sierra- Houston stated that very few people would know
about the proposals because there was no publicity surrounding
them, and that the proposals are far reaching.

The rules were not revised based on this comment. This amend-
ment is directly related to the NO

x
cap and trade program, but

could not be proposed and adopted on the same schedule. One
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of the affected sections in this adoption was open under another
rulemaking related to the implementation of SB 766 from the
1999 session of the Texas Legislature when the cap and trade
rules were proposed. The SB 766 implementation and the cap
and trade rules were proceeding under fixed but different sched-
ules due to statutory and federal deadlines. Under the Admin-
istrative Procedures Act (APA), the commission must wait un-
til a section undergoing amendment is completed and effective
before that section may be opened again for amendment. This
rulemaking was proposed and published consistent with the APA
requirements.

Sierra-Houston stated that the emission cap and trade program
will result in no emission reductions in plants close to poor and
minority neighborhoods.

The rules were not revised based on this comment. The effect of
implementing the NO

x
cap and trade program will be an overall

NO
x
reduction of approximately 90% from stationary facilities in

the HGA nonattainment area. Facilities subject to the cap and
trade program will be required to reduce actual emissions to a
level equal to or lower than their individual cap, or purchase al-
lowances from another facility participating under the cap and
trade program. This trading will result in a net zero effect on the
level of the cap, and will not result in increased emissions based
on the location of the specific facility.

Sierra-Houston opposed the cap and trade program in general
and stated that requiring emission reductions at all facilities will
result in the greatest reduction of ozone. Sierra-Houston stated
that many emission controls will not be required until 2005, which
will reduce the chances of the HGA area obtaining the ozone
standard by 2007.

The rules were not revised based on this comment. The overall
NO

x
cap was set at an annual level believed necessary for sta-

tionary facilities in order for the HGA nonattainment area to reach
attainment by 2007. Thus, compliance with the cap will achieve
the necessary reduction from the stationary source category. For
facilities not wishing to make reductions to meet their individual
cap, additional allowances will need to be obtained from another
facility or facilities. Because these purchased allowances will be
obtained from a facility participating in the cap and trade pro-
gram, this results in an equal reduction from the seller. There is
no net increase in the number of allowances. In addition, the cap
is being initially set at historical emission levels and will reduce
over time with the final reduction taking place in 2007. Based on
the existing SIP, the reductions necessary from stationary facili-
ties need to be in full effect by 2007 and not 2005 to demonstrate
attainment.

SUBCHAPTER B. NEW SOURCE REVIEW
PERMITS
DIVISION 1. PERMIT APPLICATION
30 TAC §116.111, §116.115

STATUTORY AUTHORITY

The amendments are adopted under the Texas Health and
Safety Code, TCAA, §382.011, which authorizes the commis-
sion to control the quality of the state’s air; §382.012, which
authorizes the commission to develop a plan for control of
the state’s air; §382.017, which provides the commission the
authority to adopt rules consistent with the policy and purposes
of the TCAA; §382.051, which authorizes the commission to

adopt rules as necessary to comply with changes in federal
law or regulations applicable to permits issued under Chapter
382; and USC, §7410(a)(2)(A), which requires SIPs to include
enforceable emission limitations and other control measures
or techniques, including economic incentives such as fees,
marketable permits, and auction of emission rights.

§116.111. General Application.

(a) In order to be granted a permit, amendment, or special per-
mit amendment, the application must include:

(1) a completed Form PI-1 General Application signed by
an authorized representative of the applicant. All additional support
information specified on the form must be provided before the appli-
cation is complete;

(2) information which demonstrates that all of the follow-
ing are met.

(A) Protection of public health and welfare.

(i) The emissions from the proposed facility will
comply with all rules and regulations of the commission and with the
intent of the TCAA, including protection of the health and physical
property of the people.

(ii) For issuance of a permit for construction or
modification of any facility within 3,000 feet of an elementary, junior
high/middle, or senior high school, the commission shall consider
any possible adverse short-term or long-term side effects that an
air contaminant or nuisance odor from the facility may have on the
individuals attending the school(s).

(B) Measurement of emissions. The proposed facility
will have provisions for measuring the emission of significant air con-
taminants as determined by the executive director. This may include
the installation of sampling ports on exhaust stacks and construction of
sampling platforms in accordance with guidelines in the "Texas Natural
Resource Conservation Commission (TNRCC) Sampling Procedures
Manual."

(C) Best available control technology (BACT).The pro-
posed facility will utilize BACT, with consideration given to the tech-
nical practicability and economic reasonableness of reducing or elimi-
nating the emissions from the facility.

(D) New Source Performance Standards (NSPS). The
emissions from the proposed facility will meet the requirements of
any applicable NSPS as listed under Title 40 Code of Federal Regu-
lations (CFR) Part 60, promulgated by the EPA under FCAA, §111, as
amended.

(E) National Emission Standards for Hazardous Air
Pollutants (NESHAP). The emissions from the proposed facility will
meet the requirements of any applicable NESHAP, as listed under 40
CFR Part 61, promulgated by EPA under FCAA, §112, as amended.

(F) NESHAP for source categories. The emissions
from the proposed facility will meet the requirements of any applicable
maximum achievable control technology standard as listed under
40 CFR Part 63, promulgated by the EPA under FCAA, §112 or
as listed under Chapter 113, Subchapter C of this title (relating to
National Emissions Standards for Hazardous Air Pollutants for Source
Categories (FCAA §112, (40 CFR 63)).

(G) Performance demonstration. The proposed facility
will achieve the performance specified in the permit application. The
applicant may be required to submit additional engineering data after
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a permit has been issued in order to demonstrate further that the pro-
posed facility will achieve the performance specified in the permit ap-
plication. In addition, dispersion modeling, monitoring, or stack test-
ing may be required.

(H) Nonattainment review. If the proposed facility is
located in a nonattainment area, it shall comply with all applicable re-
quirements in this chapter concerning nonattainment review.

(I) Prevention of Significant Deterioration (PSD)
review. If the proposed facility is located in an attainment area, it shall
comply with all applicable requirements in this chapter concerning
PSD review.

(J) Air dispersion modeling. Computerized air disper-
sion modeling may be required by the executive director to determine
air quality impacts from a proposed new facility or source modifica-
tion.

(K) Hazardous air pollutants. Affected sources (as de-
fined in §116.15(1) of this title (relating to Section 112(g) Definitions))
for hazardous air pollutants shall comply with all applicable require-
ments under Subchapter C of this chapter (relating to Hazardous Air
Pollutants: Regulations Governing Constructed or Reconstructed Ma-
jor Sources (FCAA, §112(g), 40 CFR Part 63)).

(L) Mass cap and trade allowances. If subject to Chap-
ter 101, Subchapter H, Division 3, of this title (relating to Mass Emis-
sions Cap and Trade Program), the proposed facility, group of facilities,
or account must obtain allowances to operate.

(b) In order to be granted a permit, amendment, or special per-
mit amendment, the owner or operator must comply with the following
notice requirements.

(1) Applications declared administratively complete before
September 1, 1999, are subject to the requirements of Chapter 116,
Subchapter B, Division 3 (relating to Public Notification and Comment
Procedures).

(2) Applications declared administratively complete on or
after September 1, 1999, are subject to the requirements of Chapter 39
of this title (relating to Public Notice) and Chapter 55 of this title (re-
lating to Request for Reconsideration and Contested Case Hearings;
Public Comment). Upon request by the owner or operator of a facil-
ity which previously has received a permit or special permit from the
commission, the executive director or designated representative may
exempt the relocation of such facility from the provisions in Chapter
39 of this title if there is no indication that the operation of the facility
at the proposed new location will significantly affect ambient air qual-
ity and no indication that operation of the facility at the proposed new
location will cause a condition of air pollution.

§116.115. General and Special Conditions.

(a) General and special conditions. Permits, special permits,
standard permits, and special exemptions may contain general and spe-
cial conditions.

(b) General conditions. Holders of permits, special permits,
standard permits, and special exemptions shall comply with the fol-
lowing:

(1) the general conditions contained in the permit docu-
ment if issued or amended prior to August 16, 1994; or

(2) the following general conditions if the permit or amend-
ment is issued or amended on or after August 16, 1994, regardless of
whether they are specifically stated within the permit document.

(A) Voiding of permit. A permit or permit amendment
under this chapter is automatically void if the permit holder does one
of the following:

(i) fails to begin construction within 18 months
of date of issuance. The executive director may grant a one-time
18-month extension to the date to begin construction;

(ii) discontinues construction for more than 18 con-
secutive months prior to completion; or

(iii) fails to complete construction within a reason-
able time.

(B) Report of construction progress. The permit holder
shall report start of construction, construction interruptions exceeding
45 days, and completion of construction. The report shall be given
to the appropriate regional office of the commission not later than 15
working days after occurrence of the event.

(C) Start-up notification.

(i) The permit holder shall notify the appropriate air
program regional office of the commission prior to the commencement
of operations of the facilities authorized by the permit. The notifica-
tion must be made in such a manner as to allow representative of the
commission to be present at the commencement of operations.

(ii) The permit holder shall provide a separate noti-
fication for the commencement of operations for each unit of phased
construction, which may involve a series of units commencing opera-
tions at different times.

(iii) Prior to operation of the facilities authorized by
the permit, the permit holder shall identify to the Office of Permitting,
Remediation, and Registration the source or sources of allowances to
be utilized for compliance with Chapter 101, Subchapter H, Division 3
of this title (relating to Mass Emissions Cap and Trade Program).

(D) Sampling requirements.

(i) If sampling is required, the permit holder shall
contact the commission’s Office of Compliance and Enforcement prior
to sampling to obtain the proper data forms and procedures.

(ii) All sampling and testing procedures must be ap-
proved by the executive director and coordinated with the regional rep-
resentatives of the commission.

(iii) The permit holder is also responsible for pro-
viding sampling facilities and conducting the sampling operations or
contracting with an independent sampling consultant.

(E) Equivalency of methods. The permit holder must
demonstrate or otherwise justify the equivalency of emission control
methods, sampling or other emission testing methods, and monitoring
methods proposed as alternatives to methods indicated in the conditions
of the permit. Alternative methods shall be applied for in writing and
must be reviewed and approved by the executive director prior to their
use in fulfilling any requirements of the permit.

(F) Recordkeeping. The permit holder shall:

(i) maintain a copy of the permit along with records
containing the information and data sufficient to demonstrate compli-
ance with the permit, including production records and operating hours;

(ii) keep all required records in a file at the plant site.
If, however, the facility normally operates unattended, records shall be
maintained at the nearest staffed location within Texas specified in the
application;
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(iii) make the records available at the request of per-
sonnel from the commission or any air pollution control program hav-
ing jurisdiction;

(iv) comply with any additional recordkeeping re-
quirements specified in special conditions attached to the permit; and

(v) retain information in the file for at least two years
following the date that the information or data is obtained.

(G) Maximum allowable emission rates. The total
emissions of air contaminants from any of the sources of emissions
must not exceed the values stated on the table attached to the permit
entitled "Emission Sources--Maximum Allowable Emission Rates."

(H) Maintenance of emission control. The permitted
facilities shall not be operated unless all air pollution emission cap-
ture and abatement equipment is maintained in good working order
and operating properly during normal facility operations. The permit
holder shall provide notification for upsets and maintenance in accor-
dance with §101.6 and §101.7 of this title (relating to Upset Reporting
and Recordkeeping Requirements; and Maintenance, Startup and Shut-
down Reporting, Recordkeeping, and Operational Requirements).

(I) Compliance with rules.

(i) Acceptance of a permit by an applicant consti-
tutes an acknowledgment and agreement that the permit holder will
comply with all rules, regulations, and orders of the commission is-
sued in conformity with the TCAA and the conditions precedent to the
granting of the permit.

(ii) If more than one state or federal rule or regula-
tion or permit condition are applicable, the most stringent limit or con-
dition shall govern and be the standard by which compliance shall be
demonstrated.

(iii) Acceptance includes consent to the entrance of
commission employees and agents into the permitted premises at rea-
sonable times to investigate conditions relating to the emission or con-
centration of air contaminants, including compliance with the permit.

(c) Special conditions. The holders of permits, special per-
mits, standard permits, and special exemptions shall comply with all
special conditions contained in the permit document.

(1) Special conditions may be attached to a permit that are
more restrictive than the requirements of Title 30 of the Texas Admin-
istrative Code.

(2) Special condition for written approval.

(A) The executive director may require as a special con-
dition that the permit holder obtain written approval before constructing
a source under:

(i) a standard permit under Subchapter F of this
chapter (relating to Standard Permits); or

(ii) an exemption under Chapter 106 of this title (re-
lating to Permits by Rule).

(B) Such written approval may be required if the execu-
tive director specifically finds that an increase of a particular pollutant
could either:

(i) result in a significant impact on the air environ-
ment; or

(ii) cause the facility to become subject to review un-
der:

(I) Subchapter C of this chapter (relating to Haz-
ardous Air Pollutants: Regulations Governing Constructed or Recon-
structed Major Sources (FCAA, §112(g), 40 CFR Part 63)); or

(II) the provisions in §116.150 and §116.151 of
this title (relating to Nonattainment Review) and §§116.160 - 116.163
of this title (relating to Prevention of Significant Deterioration Review).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 9, 2001.

TRD-200101431
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: March 29, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 7. EMISSION REDUCTIONS:
OFFSETS
30 TAC §116.176

STATUTORY AUTHORITY

The new section is adopted under the Texas Health and Safety
Code, TCAA, §382.011, which authorizes the commission to
control the quality of the state’s air; §382.012, which authorizes
the commission to develop a plan for control of the state’s air;
§382.017, which provides the commission the authority to adopt
rules consistent with the policy and purposes of the TCAA; and
USC, §7410(a)(2)(A), which requires SIPs to include enforceable
emission limitations and other control measures or techniques,
including economic incentives such as fees, marketable permits,
and auction of emission rights.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 9, 2001.

TRD-200101432
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: March 29, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER F. STANDARD PERMITS
30 TAC §116.610, §116.615

STATUTORY AUTHORITY

The amendments are adopted under the Texas Health and
Safety Code, TCAA, §382.011, which authorizes the commis-
sion to control the quality of the state’s air; §382.012, which
authorizes the commission to develop a plan for control of
the state’s air; §382.017, which provides the commission the

26 TexReg 2404 March 23, 2001 Texas Register



authority to adopt rules consistent with the policy and purposes
of the TCAA; and USC, §7410(a)(2)(A), which requires SIPs
to include enforceable emission limitations and other control
measures or techniques, including economic incentives such as
fees, marketable permits, and auction of emission rights.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 9, 2001.

TRD-200101433
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: March 29, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER G. FLEXIBLE PERMITS
30 TAC §116.711, §116.715

STATUTORY AUTHORITY

The amendments are adopted under the Texas Health and
Safety Code, TCAA, §382.011, which authorizes the commis-
sion to control the quality of the state’s air; §382.012, which
authorizes the commission to develop a plan for control of
the state’s air; §382.017, which provides the commission the
authority to adopt rules consistent with the policy and purposes
of the TCAA; and USC, §7410(a)(2)(A), which requires SIPs
to include enforceable emission limitations and other control
measures or techniques, including economic incentives such as
fees, marketable permits, and auction of emission rights.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 9, 2001.

TRD-200101434
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: March 29, 2001
Proposal publication date: October 20, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
CHAPTER 328. WASTE MINIMIZATION AND
RECYCLING
SUBCHAPTER F. MANAGEMENT OF USED
OR SCRAP TIRES
30 TAC §328.71

The Texas Natural Resource Conservation Commission (com-
mission) adopts an amendment to §328.71, Closure Cost Esti-
mate for Financial Assurance. The commission adopts this re-
vision to Chapter 328, Waste Minimization and Recycling; Sub-
chapter F, Closure Cost Estimate for Financial Assurance, in or-
der to complete cross-references regarding financial assurance
requirements for scrap tire sites. Section 328.71 is adopted with-
out changes as published in the December 1, 2000 issue of the
Texas Register (25 TexReg 11887) and will not be republished.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULE

The cross-references in Chapter 328 to §37.3001 and §37.3011
need to be replaced by a reference to Chapter 37, Subchapter
M, Financial Assurance Requirements for Scrap Tire Sites.

On February 24, 2000, the Chapter 37 financial assurance rule
consolidation package was adopted. This package attempted
to correct a cross-reference concerning financial assurance re-
quirements for waste tire sites in Chapter 330. However, the
Chapter 330 waste tire subchapters were being repealed and
placed into Chapter 328 during the time that Chapter 37 was pro-
cessed. Changes to Chapter 328 were not made because the
Chapter 37 project team did not conceptualize opening Chapter
328. The cross-reference correction is needed to direct entities
that manage used or scrap tires to the location of the financial
assurance requirements.

SECTION BY SECTION DISCUSSION

The rule amends cross-references in §328.71(g) by deleting the
specific previous cross-references to §37.3001 and §37.3011
and adding the appropriate cross-reference to Chapter 37,
Subchapter M, Financial Assurance Requirements for Scrap
Tire Sites, to specify all sections. These sections include:
§37.3001, Applicability; §37.3003, Definitions; §37.3011, Finan-
cial Assurance Requirements; §37.3021, Financial Assurance
Mechanisms; and §37.3031, Submission of Documents.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the definition of a
"major environmental rule" as defined in the Texas Government
Code. Although the intent of the amendment is to protect the
environment or reduce risks to human health from environmen-
tal exposure, the rulemaking does not have an adverse material
impact because the amendment corrects a cross-reference and
does not change regulatory requirements, and therefore does
not meet the definition of a "major environmental rule." Further-
more, the rulemaking does not meet any of the four applicability
requirements listed in §2001.0225(a). No comments on the
regulatory impact analysis determination were received.

TAKINGS IMPACT ASSESSMENT

The commission evaluated the adopted rulemaking and per-
formed an assessment of whether the amendment constitutes
a taking under Texas Government Code, Chapter 2007. The
following is a summary of that evaluation and assessment. The
specific purpose of the adopted amendment is to clarify the
location of rules relating to financial assurance for scrap tire
facilities. Entities that manage used scrap tires will benefit from
knowing the appropriate location for information relating to the
financial assurance requirements.
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Adoption and enforcement of the amendment is neither a statu-
tory nor a constitutional taking of private real property. Specif-
ically, the adopted rule does not affect a landowner’s rights in
private real property because the rulemaking does not burden
nor restrict or limit the owner’s right to property and reduce its
value by 25% or more beyond that which otherwise exist in the
absence of the regulations.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the rulemaking and found that the rule
is neither identified in Coastal Coordination Act implementation
Rules, 31 TAC §505.11, relating to Actions and Rules Subject to
the Texas Coastal Management Program (CMP), nor will it affect
any action/authorization identified in Coastal Coordination Act
Implementation rules, 31 TAC §505.11. Therefore, the amend-
ment is not subject to the CMP.

HEARING AND COMMENTERS

No public hearing was held for this rulemaking. The preamble to
the proposed rule that was published in the December 1, 2000
issue of the Texas Register (25 TexReg 11887) incorrectly stated
that comments must be received by December 18, 2000, when
it should have stated by January 2, 2001. For this reason, an
extension of the deadline for written comments was published
in the January 19, 2001 issue of the Texas Register (26 TexReg
839). The public comment period was extended for an additional
14 days and closed on February 2, 2001. No comments were
received during the initial or extended comment period.

STATUTORY AUTHORITY

The amendment is adopted under Texas Water Code, §5.103
and §5.105, which provide the commission with the authority to
adopt any rules necessary to carry out its powers and duties un-
der the laws of this state. The amendment is also adopted un-
der the Texas Health and Safety Code (THSC), §361.011, which
provides the commission with the authority to adopt rules and
to establish standards of operation for the management of solid
waste; and THSC, §361.085, which provides the commission
with the authority to require financial demonstrations for per-
mitted solid waste and hazardous waste facilities. In addition,
THSC, §361.112, provides the commission with the authority to
adopt by rule application forms and procedures for the regis-
tration and permitting process (of which financial assurance is
a part) for the storage, transportation, and disposal of used or
scrap tires. The commission may not register or issue a permit
to a facility required to provide evidence of financial responsibil-
ity unless the facility has complied with this financial assurance
requirement.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 9, 2001.

TRD-200101429
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: March 29, 2001
Proposal publication date: December 1, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 16. COMMERCIAL DRIVERS
LICENSE
SUBCHAPTER B. APPLICATION
REQUIREMENTS AND EXAMINATIONS
37 TAC §16.44, §16.47

The Texas Department of Public Safety adopts amendments to
§16.44 and §16.47, concerning Commercial Driver’s License
(CDL), without changes to the proposed text as published in
the December 8, 2000, issue of the Texas Register (25 TexReg
12154) and will not republish them.

The justification for the sections will be improved knowledge of
hazardous materials information by CDL operators carrying this
type of cargo.

Language is added and deleted in §16.44(e) and §16.47(d) be-
cause federal statute allows for the waiver of the hazardous ma-
terials examination for Commercial Driver License (CDL) appli-
cants holding a valid out of state CDL provided this examination
was taken within the immediate two years preceding the date of
application in Texas. Federal and state statute does not allow
for this when renewing a Texas CDL. In order to be consistent
in applying the hazardous materials knowledge examination re-
quirement, the amendment to §16.44(e) and §16.47(d) requires
all CDL applicants to be processed in the same manner and
requires that the hazardous materials knowledge examination
must be taken and passed in order to retain this endorsement.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the de-
partment’s work and Texas Transportation Code, §521.005.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 8, 2001.

TRD-200101411
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Effective date: March 28, 2001
Proposal publication date: December 8, 2000
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER C. CHANGE OF LICENSE
STATUS, RENEWALS, SURRENDER OF
LICENSE, FEES
37 TAC §16.72
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The Texas Department of Public Safety adopts amendments
to §16.72, concerning Commercial Driver’s License (CDL)
Renewals, without changes to the proposed text as published in
the December 8, 2000, issue of the Texas Register (25 TexReg
12155) and will not be republished.

The justification for this section will be compliance with both fed-
eral and state statutes and improved knowledge of hazardous
materials information by CDL operators carrying this type of
cargo.

The department determined that the rule was in conflict with
both federal and state statutes by allowing for the renewal of a
Commercial Driver License (CDL) with a hazardous materials
endorsement without reexamination if the addition of the haz-
ardous materials endorsement had occurred within the past two
years immediately preceding the date of renewal. Amendments
to subsections (a) and (b) delete language, which was in conflict
with federal and state statutes and will require a CDL applicant
for renewal to take and pass the hazardous materials knowledge
examination in order to retain that endorsement.

No comments were received regarding adoption of the amend-
ments.

The amendment is adopted pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out the
department’s work and Texas Transportation Code, §521.005.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 8, 2001.

TRD-200101410
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Effective date: March 28, 2001
Proposal publication date: December 8, 2000
For further information, please call: (512) 424-2135

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 1. TEXAS DEPARTMENT OF
HUMAN SERVICES

CHAPTER 19. NURSING FACILITY
REQUIREMENTS FOR LICENSURE AND
MEDICAID CERTIFICATION
SUBCHAPTER H. QUALITY OF LIFE
40 TAC §19.702

The Texas Department of Human Services (DHS) adopts an
amendment to §19.702 without changes to the proposed text
published in the January 26, 2001 issue of the Texas Register
(26 TexReg 942). The text will not be republished. DHS is simul-
taneously filing a related adoption in Chapter 92 in this issue of
the Texas Register.

Justification for the amendment is to recognize credentialing
bodies for activity directors and include the Consortium for
Therapeutic Recreation/Activities Certification, Inc.

DHS received no comments regarding adoption of the amend-
ment.

The amendment is adopted under the Health and Safety Code,
Chapter 242, which authorizes the department to license and
regulate nursing facilities.

The amendment implements the Health and Safety Code,
§242.001- 242.268.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 6, 2001.

TRD-200101349
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: April 1, 2001
Proposal publication date: January 26, 2001
For further information, please call: (512) 438-3108

♦ ♦ ♦
CHAPTER 92. LICENSING STANDARDS FOR
ASSISTED LIVING FACILITIES
SUBCHAPTER C. STANDARDS FOR
LICENSURE
40 TAC §92.53

The Texas Department of Human Services (DHS) adopts an
amendment to §92.53 without changes to the proposed text pub-
lished in the January 26, 2001 issue of the Texas Register (26
TexReg 943). The text will not be republished. DHS is simulta-
neously filing a related adoption in Chapter 19 in this issue of the
Texas Register.

Justification for the amendment is to recognize credentialing
bodies for activity directors and include the Consortium for
Therapeutic Recreation/Activities Certification, Inc.

DHS received no comments regarding adoption of the amend-
ment.

The amendment is adopted under the Health and Safety Code,
Chapter 247, which authorizes the department to license as-
sisted living facilities.

The amendment implements the Health and Safety Code, Chap-
ter 247.001-247.066.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 6, 2001.

TRD-200101351
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Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: April 1, 2001
Proposal publication date: January 26, 2001
For further information, please call: (512) 438-3108

♦ ♦ ♦
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TEXAS DEPARTMENT  OF INSURANCE
Notification Pursuant to the Insurance Code, Chapter 5, Subchapter L
As required by the Insurance Code, Article 5.96 and 5.97, the Texas Register publishes notice of proposed
actions by the Texas Board of Insurance. Notice of action proposed under Article 5.96 must be published in
the Texas Register not later than the 30th day before the board adopts the proposal. Notice of action
proposed under Article 5.97 must be published in the Texas Register not later than the 10th day before the
Board of Insurance adopts the proposal. The Administrative Procedure Act, the Government Code, Chapters
2001 and 2002, does not apply to board action under Articles 5.96 and 5.97.

The complete text of the proposal summarized here may be examined in the offices of the Texas Department
of Insurance, 333 Guadalupe Street, Austin, Texas 78714-9104.)

This notification is made pursuant to the Insurance Code, Article 5.96, which exempts it from the
requirements of the Administrative Procedure Act.



Texas Department of Insurance
Proposed Action on Rules

The Commissioner of Insurance, at a public hearing under Docket No.
2484 scheduled for April 26, 2001 at 9:30 a.m., in Room 100 of the
William P. Hobby Jr. State Office Building, 333 Guadalupe Street in
Austin, Texas, will consider a proposal made in a staff petition. Staff’s
petition seeks amendment of the Texas Automobile Rules and Rating
Manual (the Manual), to adopt new and/or adjusted 2001 model Private
Passenger Automobile Physical Damage Rating Symbols and revised
identification information. Staff’s petition (Ref. No. A-0301-03-I),
was filed on March 8, 2001.

The new and/or adjusted symbols for the Manual’s Symbols and Iden-
tification Section reflect data compiled on damageability, repairability,
and other relevant loss factors for the listed 2001 model vehicles.

A copy of the petition, including an exhibit with the full text of the pro-
posed amendments to the Manual is available for review in the office of
the Chief Clerk of the Texas Department of Insurance, 333 Guadalupe
Street, Austin, Texas. For further information or to request copies of
the petition, please contact Angie Arizpe at (512) 463-6326; refer to
(Ref. No. A-0301-03-I).

Comments on the proposed changes must be submitted in writing
within 30 days after publication of the proposal in the Texas Register,
to the Office of the Chief Clerk, Texas Department of Insurance, P. O.
Box 149104, MC 113-2A, Austin, Texas 78714-9104. An additional
copy of comments is to be submitted to Marilyn Hamilton, Associate
Commissioner, Property & Casualty Program, Texas Department of
Insurance, P. O. Box 149104, MC 104-PC, Austin, Texas 78714-9104.

This notification is made pursuant to the Insurance Code, Article 5.96,
which exempts it from the requirements of the Government Code,
Chapter 2001 (Administrative Procedure Act).

This agency hereby certifies that the proposal has been reviewed by
legal counsel and found to be a valid exercise of the agency’s authority.

TRD-200101419
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: March 9, 2001

♦ ♦ ♦
Final Action on Rules

ADOPTION OF NEW AND/OR ADJUSTED 1999, 2000, AND
2001 MODEL PRIVATE PASSENGER AUTOMOBILE PHYSICAL
DAMAGE RATING SYMBOLS FOR THE TEXAS AUTOMOBILE
RULES AND RATING MANUAL

The Commissioner of Insurance, at a public hearing under Docket No.
2481 held at 9:00 a.m., March 7, 2001 in Room 100 of the William
P. Hobby Jr. State Office Building, 333 Guadalupe Street in Austin,
Texas adopted amendments proposed by Staff to the Texas Automo-
bile Rules and Rating Manual (the Manual). The amendments consist
of new and/or adjusted 1999, 2000, and 2001 model Private Passenger
Automobile Physical Damage Rating Symbols and revised identifica-
tion information. Staff’s petition (Ref. No. A-0101-01-I) was pub-
lished in the February 2, 2001, issue of theTexas Register(26 TexReg
1179).

The new and/or adjusted symbols for the Manual’s Symbols and Iden-
tification Section reflect data compiled on damageability, repairability,
and other relevant loss factors for the 1999, 2000, and 2001 model year
of the listed vehicles.

The amendments as adopted by the Commissioner of Insurance
are shown in exhibits on file with the Chief Clerk under Ref. No.
A-0101-01-I, which are incorporated by reference into Commis-
sioner’s Order No. 01-0213.

The Commissioner of Insurance has jurisdiction over this matter pur-
suant to the Insurance Code Articles 5.10, 5.96, 5.98, and 5.101.

This notification is made pursuant to the Insurance Code, Article 5.96,
which exempts it from the requirements of the Government Code,
Chapter 2001) (Administrative Procedure Act).

Consistent with the Insurance Code, Article 5.96(h), the Department
will notify all insurers writing automobile insurance of this adoption
by letter summarizing the commissioner’s action.

This agency hereby certifies that the amendments as adopted have
been reviewed by legal counsel and found to be a valid exercise of the
agency’s authority.
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IT IS THEREFORE THE ORDER of the Commissioner of Insurance
that the Manual is amended as described herein, and the amendments
are adopted to become effective on the 60th day after publication of the
notification of the Commissioner’s action in theTexas Register.

TRD-200101492

Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: March 13, 2001

♦ ♦ ♦

26 TexReg 2410 March 23, 2001 Texas Register



REVIEW OF AGENCY RULES
This Section contains notices of state agency rules review as directed by Texas Government Code,
§2001.039. Included here are (1) notices of plan to review; (2) notices of intention to review, which
invite public comment to specified rules; and (3) notices of readoption, which summarize public
comment to specified rules. The complete text of an agency’s plan to review is available after it is
filed with the Secretary of State on the Secretary of State’s web site (http://www.sos.state.tx.us/
texreg). The complete text of an agency’s rule being reviewed and considered for readoption is
available in the Texas Administrative Code on the web site (http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that
is reviewing the rules. Questions about the web site and printed copies of these notices may be
directed to the Texas Register office.



Proposed Rule Reviews
Texas Department of Mental Health and Mental Retardation

Title 25, Part 2

The Texas Department of Mental Health and Mental Retardation (de-
partment) will review Texas Administrative Code, Title 25, Part 2,
Chapter 402, Subchapter E, concerning preadmission screening and an-
nual resident review (PASARR), in accordance with the requirements
of the Texas Government Code, §2001.039.

The department believes that the reasons for initially adopting the sub-
chapter continue to exist. The department anticipates proposing revi-
sions to the existing language later in State Fiscal Year 2001 and is
publishing this notice of review as a precaution should the new sub-
chapter not be adopted before September 1, 2001.

Interested persons are invited to submit written comments concerning
the review of this subchapter to Linda Logan, Director, Policy Devel-
opment, Texas Department of Mental Health and Mental Retardation,
by mail to P.O. Box 12668, Austin, Texas 78711, or by fax to (512)
206-4750, within 30 days of publication of this notice.

TRD-200101516
Andrew Hardin
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Filed: March 14, 2001

♦ ♦ ♦
The Texas Department of Mental Health and Mental Retardation
(department) will review Texas Administrative Code Title 25, Part 2,
Chapter 405, Subchapter J, concerning surrogate decision-making for
community-based ICF/MR and ICF/MR/RC facilities, in accordance
with the requirements of the Texas Government Code, §2001.039.

The department believes that the reasons for initially adopting the sub-
chapter continue to exist. An extensive review of the subchapter will be
undertaken during State Fiscal Year 2002. The department will propose
new sections at that time if the department determines that revisions are
necessary.

Interested persons are invited to submit written comments concerning
the review of this subchapter to Linda Logan, Director, Policy Devel-
opment, Texas Department of Mental Health and Mental Retardation,
by mail to P.O. Box 12668, Austin, Texas 78711, or by fax to (512)
206-4750, within 30 days of publication of this notice.

TRD-200101515
Andrew Hardin
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Filed: March 14, 2001

♦ ♦ ♦
The Texas Department of Mental Health and Mental Retardation
(department) will review Texas Administrative Code, Title 25, Part
2, Chapter 409, Subchapter B, concerning adverse actions, and
Subchapter C, concerning fraud and abuse and recovery of benefits,
in accordance with the requirements of the Texas Government Code,
§2001.039.

The department believes that the reasons for initially adopting the two
subchapters continue to exist. An extensive review of the two subchap-
ters will be undertaken during State Fiscal Year 2002. The department
will propose new sections at that time if the department determines that
revisions are necessary.

Interested persons are invited to submit written comments concerning
the review of these subchapters to Linda Logan, Director, Policy Devel-
opment, Texas Department of Mental Health and Mental Retardation,
by mail to P.O. Box 12668, Austin, Texas 78711, or by fax to (512)
206-4750, within 30 days of publication of this notice.

TRD-200101518
Andrew Hardin
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Filed: March 14, 2001

♦ ♦ ♦
Texas Natural Resource Conservation Commission

Title 30, Part 1
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The Texas Natural Resource Conservation Commission (commission)
files this notice of intention to review and proposes the readoption of
Chapter 332, Composting. This review of Chapter 332 is proposed
in accordance with the requirements of Texas Government Code,
§2001.039, and the General Appropriations Act, Article IX, §9 -
10.13, 76th Legislature, 1999, which require state agencies to review
and consider for readoption each of their rules every four years. The
review must include an assessment of whether the reasons for the rules
continue to exist.

CHAPTER SUMMARY

Chapter 332 provides general composting information and establishes
general requirements for operations which are exempt from the com-
mission’s notification, registration, or permitting requirements. In ad-
dition, Chapter 332 provides regulatory requirements for those facil-
ities which do require notification, registration, or a permit. More
specifically, Chapter 332 includes requirements regarding notice, oper-
ation, forms, applications, reporting, application preparation, process-
ing, records, and location standards. Chapter 332 also provides in-
formation and requirements for source-separated recycling, household
hazardous waste collection, and end-product standards.

PRELIMINARY ASSESSMENT OF WHETHER THE REASONS
FOR THE RULES CONTINUE TO EXIST

The commission conducted a preliminary review and determined that
the reasons for the rules in Chapter 332 continue to exist. The rules are
needed to establish regulations that will divert organic materials from
the typical municipal solid waste stream. The rules are also needed
to promote the beneficial reuse of those materials while maintaining
standards for human health and safety and environmental protection.

PUBLIC COMMENT

This proposal is limited to the review in accordance with the require-
ments of Texas Government Code, §2001.039, and the General Appro-
priations Act, Article IX, §9 - 10.13, 76th Legislature, 1999. The com-
mission invites public comment on whether the reasons for the rules
in Chapter 332 continue to exist. Comments may be submitted to Pa-
tricia Durón, Office of Environmental Policy, Analysis, and Assess-
ment, MC 205, P.O. Box 13087, Austin, Texas 78711-3087 or faxed
to (512) 239- 4808. All comments should reference Rule Log Num-
ber 2000-006-332-WS. Comments must be received in writing by 5:00
p.m., April 11, 2001. For further information or questions concerning
this proposal, please contact Debi Dyer, Policy and Regulations Divi-
sion, at (512) 239-3972.

TRD-200101452
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: March 12, 2001

♦ ♦ ♦
The Texas Natural Resource Conservation Commission (commission)
files this notice of intention to review and proposes the concurrent re-
peal of Chapter 343, Oil and Hazardous Substances, which is published
in the Proposed Rules section of this issue of theTexas Register. The re-
view of Chapter 343 is proposed in accordance with the requirements
of Texas Government Code, §2001.039; and the General Appropria-
tions Act, Article IX, §9-10.13, 76th Legislature, 1999, which require
state agencies to review and consider for readoption each of their rules
every four years. A review must include an assessment of whether the
reasons for the rules continue to exist.

CHAPTER SUMMARY

Chapter 343 was adopted by the Texas Department of Water Resources
(predecessor agency of the commission) with an effective date of Feb-
ruary 17, 1978, to implement the Texas Oil and Hazardous Substances
Spill Prevention and Control Act of 1977, codified as Texas Water
Code, Chapter 26, Subchapter G. Chapter 343 provides procedures for
immediate and necessary control, containment, removal, and disposal
of oil or hazardous substances spills or discharges occurring within
coastal lands or waters in the state. In 1983, the 68th Legislature
amended the provisions of the Texas Oil and Hazardous Substances
Spill Prevention and Control Act of 1977 and redesignated the act as
the Texas Hazardous Substances Spill Prevention and Control Act. No
changes were made to Chapter 343 as a result of the amendments.

Chapter 327, Spill Prevention and Control, was adopted by the com-
mission on April 24, 1996, to implement applicable provisions of the
Texas Hazardous Substances Spill Prevention and Control Act. At the
time of its adoption, Chapter 327 incorporated the rules in Chapter 343
and updated them to conform with the Texas Hazardous Substances
Spill Prevention and Control Act which superseded the Texas Oil and
Hazardous Substances Spill Prevention and Control Act of 1977.

PRELIMINARY ASSESSMENT OF WHETHER THE REASONS
FOR THE RULES CONTINUE TO EXIST

The commission conducted a preliminary review of the rules under
Chapter 343 and determined that the 1983 amendment of the Texas Oil
and Hazardous Substances Spill Prevention and Control Act of 1977
and its redesignation as the Texas Hazardous Substances Spill Preven-
tion and Control Act made the original 1977 act obsolete. Therefore,
the reasons for the rules in Chapter 343 do not continue to exist, and
the commission is concurrently proposing the repeal of Chapter 343.
The rules in Chapter 327 now implement applicable provisions of the
Texas Hazardous Substances Spill Prevention and Control Act and in-
clude the rules in Chapter 343, updated to conform with the amended
act.

PUBLIC COMMENT

The commission invites public comment on whether reasons for the
rules in Chapter 343 continue to exist. Comments may be submitted to
Angela Slupe, Office of Environmental Policy, Analysis, and Assess-
ment, MC 205, P.O. Box 13087, Austin, Texas 78711-3087 or faxed
to (512) 239-4808. All comments should reference Rule Log Number
2001-011-343-WS. Comments must be received by 5:00 p.m., April
23, 2001. For further information or questions concerning this pro-
posal, please contact Hector Mendieta, Policy and Regulations Divi-
sion, (512) 239-6694.

TRD-200101444
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: March 9, 2001

♦ ♦ ♦
Railroad Commission of Texas

Title 16, Part 1

The Railroad Commission of Texas (Commission) files this notice of
intention to review §3.11, relating to inclination and directional sur-
veys. This review and consideration is being conducted in accordance
with Tex. Gov’t Code §2001.039.

The Commission is concurrently proposing amendments to this rule.
As required by Tex. Gov’t Code §2001.039, the Commission will ac-
cept comments regarding whether the reason for readopting the rule
with the proposed amendments continues to exist.

26 TexReg 2412 March 23, 2001 Texas Register



Any questions pertaining to this notice of intention to review or the
proposed amendments should be directed to Mark Helmueller, Hear-
ings Examiner, Office of General Counsel, Railroad Commission of
Texas, P. O. Box 12967, Austin, Texas 78711-2967 or via electronic
mail at mark.helmueller@rrc.state.tx.us. Comments are due no later
than 5 p.m. on the 30th day after publication in theTexas Register.

Issued in Austin, Texas, on March 6, 2001.

TRD-200101412
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Filed: March 8, 2001

♦ ♦ ♦
Adopted Rule Review
Texas Natural Resource Conservation Commission

Title 30, Part 1

The Texas Natural Resource Conservation Commission (commission)
files this notice of intention to review and proposes the readoption of
Chapter 330, Subchapters A-L, Municipal Solid Waste. This review of
Chapter 330, Subchapters A-L, is proposed in accordance with the re-
quirements of Texas Government Code, §2001.039, and the General
Appropriations Act, Article IX, §9 - 10.13, 76th Legislature, 1999,
which require state agencies to review and consider for readoption each
of their rules every four years. The review must include an assess-
ment of whether the reasons for the rules continue to exist. Subchap-
ters M-V, Y, and Z of Chapter 330 were previously reviewed and read-
opted by the commission on August 11, 1999, under Rule Log Number
1998-056-330-WS and will not be included in this review. The com-
mission does not currently have a Subchapter W or X in Chapter 330.

CHAPTER SUMMARY

Chapter 330 implements state and federal statutory requirements and
federal regulatory requirements for the management of municipal solid
waste so as to protect public health and the environment. Subchapter
A concerns General Information; Subchapter B concerns Municipal
Solid Waste Storage; Subchapter C concerns Municipal Solid Waste
Collection and Transportation; Subchapter D concerns Classification
of Municipal Solid Waste Facilities; Subchapter E concerns Permit
Procedures; Subchapter F concerns Operational Standards for Solid
Waste Land Disposal Sites; Subchapter G concerns Operational Stan-
dards for Solid Waste Processing and Experimental Sites; Subchapter H
concerns Groundwater Protection Design and Operation; Subchapter I
concerns Groundwater Monitoring and Corrective Action; Subchapter
J concerns Closure and Post-Closure; Subchapter K concerns Closure,
Post-Closure, and Corrective Action; and Subchapter L concerns Lo-
cation Restrictions.

PRELIMINARY ASSESSMENT OF WHETHER THE REASONS
FOR THE RULES CONTINUE TO EXIST

The commission conducted a preliminary review and determined that
the reasons for the rules in Chapter 330 continue to exist. The rules

are needed to comply with state and federal statutory requirements and
federal regulatory requirements. The state Solid Waste Disposal Act,
Texas Health and Safety Code, Chapter 361, assigns responsibility to
the commission for the management of municipal solid waste and au-
thorizes the commission to adopt rules consistent with the Act and es-
tablish minimum standards of operation for the management and con-
trol of solid waste under the Act. The federal Solid Waste Disposal
Act, as amended by the Hazardous and Solid Waste Amendments of
1984 (HSWA), directed the states to implement permit programs or
other systems of prior approval to assure that each solid waste manage-
ment facility which may receive hazardous household waste or con-
ditionally-exempt hazardous waste from small quantity generators is
protective of human health and the environment, incorporating criteria
to be developed by the United States Environmental Protection Agency
(EPA). Additionally, HSWA directed the EPA to evaluate the state per-
mit programs to determine if they had adequately implemented the EPA
criteria, and in any state which did not adopt an adequate program the
EPA was to use its statutory authority to enforce the criteria. The EPA
developed the criteria and promulgated them in 40 Code of Federal
Regulations Part 258, Criteria for Municipal Solid Waste Landfills, ad-
dressing a variety of standards including location restrictions, ground-
water monitoring, corrective action requirements, and financial assur-
ance. These requirements were incorporated into Chapter 330, which
was evaluated by the EPA and found to be adequate. Therefore, a need
continues to exist to maintain a state regulatory program that meets the
state statutory requirements and the federal adequacy standards.

The commission’s review of Chapter 330 has also revealed the need
for a number of changes, which the commission intends to propose in
another rulemaking in the future.

PUBLIC COMMENT

This proposal is limited to the review in accordance with the require-
ments of Texas Government Code, §2001.039, and the General Ap-
propriations Act, Article IX, §9 - 10.13, 76th Legislature, 1999. The
commission invites public comment on whether the reasons for the
rules in Chapter 330 continue to exist. Comments may be submitted to
Angela Slupe, Office of Environmental Policy, Analysis, and Assess-
ment, MC 205, P.O. Box 13087, Austin, Texas 78711-3087 or faxed
to (512) 239-4808. All comments should reference Rule Log Num-
ber 1998-060-330-WS. Comments must be received in writing by 5:00
p.m., January 2, 2001. For further information or questions concerning
this proposal, please contact Hector H. Mendieta, Policy and Regula-
tions Division, at (512) 239-6694.

TRD-200101443
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: March 9, 2001

♦ ♦ ♦
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TABLES &
 GRAPHICS

Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.

Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on.











IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in interest rate and applications to install remote
service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.



Office of the Attorney General
Texas Health and Safety Code and the Texas Water Code
Settlement Notice

Notice is hereby given by the State of Texas of the following proposed
resolution of an environmental enforcement lawsuit under the Texas
Water Code. Before the State may settle a judicial enforcement action
under the Water Code, the State shall permit the public to comment in
writing on the proposed judgment. The Attorney General will consider
any written comments and may withdraw or withhold consent to the
proposed agreed judgment if the comments disclose facts or consider-
ations that indicate that the consent is inappropriate, improper, inade-
quate, or inconsistent with the requirements of the Code.

Case Title and Court: State of Texas v. Scrap Tire Recycling, Inc., et
al., Case No. 99-03509, 353 rd District Court of Travis County, Texas

Nature of Defendant’s Operations: Defendant Scrap Tire Recycling,
Inc. operates a scrap tire storage facility and as in the business of
procuring used tires and segregating scrap tires from good used tires.
Scrap tires are shredded and disposed of off-site. The State of Texas
seeks to recover a past administrative penalty of $7,920, civil penalties
for alleged new violations, attorney fees, and injunctive relief.

Proposed Agreed Final Judgment: The judgment requires the Defen-
dant Scrap Tire Recycling, Inc. to pay a prior administrative penalty
of $7,920, a civil penalty of $100,000, and attorney fees of $12,500.
The $7,920 administrative penalty will be paid in monthly installments
over eighteen months. The civil penalty consists of a deferred penalty
of $75,000 and a current judgment for $25,000. The deferred amount
will be satisfied if Defendant completes all other required obligations of
the judgment. The judgment for $25,000 in civil penalty and $12,500
will not be subject to execution for two years. The judgment resolves
a dispute about whether there is a current scrap tire storage registration
on the site by terminating any storage registration or applications on
the site.

The injunctive provisions of the judgment prohibit Scrap Tire Recy-
cling, Inc. from taking any tire materials onto its scrap tire storage site
and require that all tire materials be shredded and removed from the
site by August 31, 2002. There are interim deadlines for shredding and
removing portions of the tire materials on site. If the interim deadlines

are not met, the final deadline to complete shredding and removing the
tire materials from the storage site will occur earlier.

For a complete description of the proposed settlement, the complete
proposed Agreed Final Judgment should be reviewed. Requests for
copies of the judgment, and written comments on the proposed set-
tlement should be directed to Anthony W. Benedict, Assistant Attor-
ney General, Office of the Texas Attorney General, P. O. Box 12548,
Austin, Texas 78711-2548, (512) 463-2012, facsimile (512) 320-0911.
Written comments must be received within 30 days of publication of
this notice to be considered.

For information regarding this publication, please call A.G. Younger at
(512) 463-2110.

TRD-200101504
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: March 14, 2001

♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. As required by federal
law, the public is given an opportunity to comment on the consistency
of proposed activities in the coastal zone undertaken or authorized by
federal agencies. Pursuant to 31 TAC §§506.25, 506.32, and 506.41,
the public comment period for these activities extends 30 days from
the date published on the Coastal Coordination Council web site. Re-
quests for federal consistency review were received for the following
projects(s) during the period of February 2, 2001, through February 22,
2001. The public comment period for these projects will close at 5:00
p.m. on March 26, 2001.

FEDERAL AGENCY ACTIONS
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Applicant: Jefferson County; Location: The project site is located
on the west shoreline of Pleasure Island, along the Sabine-Neches
Waterway, in Jefferson County, Texas. The project can be located
on the U.S.G.S. Quadrangle maps entitled: Port Arthur North and
Port Arthur South, Texas-Louisiana. Approximate UTM Coordinates:
Zone 15; Easting: 408000; Northing: 3297000. CCC Project No.:
01-0067-F1; Description of Proposed Action: The applicant proposes
to conduct shoreline stabilization activities along approximately 3.9
miles of eroded shoreline on Pleasure Island. There are existing
shoreline protection structures scattered along this stretch of Pleasure
Island, including concrete slabs, concrete riprap, and jetty stone
revetments. However, many of these structures have failed, resulting
in significant erosion. Type of Application: This application is being
evaluated under Section 10 of the Rivers and Harbors Act of 1899.

Applicant: Ballard Exploration Company, Inc.; Location: The project
site is located in the Taylor Bayou Outfall Canal approximately 4.5
miles southwest of Port Arthur, Jefferson County, Texas. The proposed
Howell Well No. 001 location is approximately 125 feet from the east-
side of the shoreline, Latitude 30 degrees 40’ 28.210" N and Longitude
86 degrees 18’ 15.233" W (X=3,580,630.00’ Y=764,850.00’). The
project can be located on the U.S.G.S. quadrangle map entitled: Big
Hill Bayou, Texas. Approximate UTM Coordinates: Zone 15; Easting
402200; Northing: 3301780. CCC Project No.: 01-0058-F1; Descrip-
tion of Proposed Action: The applicant proposes to install, operate, and
maintain structures and equipment necessary for oil and gas drilling,
production, and transportation activities. Such activities include in-
stallation of typical marine barges and keyways, shell and gravel pads,
production structures with attendant facilities, and flowlines. Type of
Application: This application is being evaluated under Section 10 of
the Rivers and Harbors Act of 1899.

Pursuant to §306(d)(1) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.

Further information for the applications listed above may be obtained
from Ms. Diane P. Garcia, Council Secretary, Coastal Coordination
Council, 1700 North Congress Avenue, Room 617, Austin, Texas
78701-1495, or diane.garcia@glo.state.tx.us. Comments should be
sent to Ms. Garcia at the above address or by fax at 512/475-0680.

TRD-200101524
Larry R. Soward
Chief Clerk, General Land Office
Coastal Coordination Council
Filed: March 14, 2001

♦ ♦ ♦
Comptroller of Public Accounts
Notice of Award

Pursuant to Chapters 403 and 404, Texas Government Code, and Chap-
ter 63, Texas Education Code, the Comptroller of Public Accounts
(Comptroller) announces this notice of contract award.

The Comptroller’s Request for Proposals (RFP) related to these con-
tract awards was published in the May 12, 2000, issue of theTexas
Register(25 TexReg 4370).

The contractors will provide investment management services for the
Treasury Division of the Comptroller as described in the Comptroller’s
RFP.

There were sixteen contracts awarded and fully executed as of the sub-
mission of the original notice of award to the Texas Register on Feb-
ruary 21, 2001. In that notice, the Comptroller stated that there might
be other awards to be announced at one or more later dates. This is a
notice of an additional contract awarded and fully executed as of the
submission of this notice to the Texas Register on March 14, 2001.
In the original notice and this notice, the estimated maximum fees are
based on estimated initial funding.

A contract is awarded to Biscayne Advisors, Inc., 2711 N. Haskell,
Suite 2070, Dallas, Texas 75204. The product is Large Cap Core. The
total amount of fees under the contract are based on the value of assets
invested; the estimated maximum payments for the first 12 months are
$100,000. The contract is effective from February 27, 2001 through
December 31, 2002.

TRD-200101521
Pamela Ponder
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: March 14, 2001

♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Bracket Adjustment

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing brackets and ceilings by use of the formula and method de-
scribed in Tex. Fin. Code §341.203.1

The amounts of brackets in Tex. Fin. Code §342.201(a) are changed
to $1,500.00 and $12,500.00, respectively.

The ceiling amount in Tex. Fin. Code §342.251 is changed to $500.00.

The amounts of the brackets in Tex. Fin. Code §345.055 are changed
to $2,500.00 and $5,000.00, respectively.

The amounts of the bracket in Tex. Fin. Code §345.103 is changed to
$2,500.00.

The ceiling amount of Tex. Fin. Code §371.158 is changed to
$12,500.00.

The amounts of the brackets in Tex. Fin. Code §371.159 are changed
to $150.00, $500.00, and $1,500.00, respectively.

The above dollar amounts of the brackets and ceilings shall govern all
applicable credit transactions and loans made on or after July 1, 2001,
and extending through June 30, 2002.

1Computation method: The Reference Base Index (the Index for De-
cember 1967) = 101.6. The December 2000 Index = 508.5. The per-
centage of change is 500.49%. This equates to an increase of 500%
after disregarding the percentage of change in excess of multiples of
10%.

TRD-200101503
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: March 14, 2001

♦ ♦ ♦
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
Sections 303.003 and 303.009, Tex. Fin. Code.

26 TexReg 2422 March 23, 2001 Texas Register



The weekly ceiling as prescribed by Sections 303.003 and
303.009 for the period of 03/19/01 - 03/25/01 is 18% for Con-
sumer1/Agricultural/Commercial2/credit thru $250,000.

The weekly ceiling as prescribed by Sections 303.003 and 303.09
for the period of 03/19/01 - 03/25/01 is 18% for Commercial over
$250,000.

1Credit for personal, family or household use.

2Credit for business, commercial, investment or other similar purpose.

TRD-200101502
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: March 14, 2001

♦ ♦ ♦
Texas Department of Criminal Justice
Notice to Bidders - 696-FD-1-B022

The Texas Department of Criminal Justice invites bids for the construc-
tion of Perimeter Road Improvements at Rosharon, Texas. The project
consists of reconstruction of Base Bid - Existing perimeter road - (1)
approximately 5,820 square yards of 3" Hot Mix Asphalt placed on 10"
Flex base on 8" Lime Stabilized Sub-grade, and (2) approximately 210
square yards of 7" Reinforced Concrete Pavement on 10" Flex Base
on 8" Lime Stabilized sub-grade.(Alternate Bid Item) -B.O.Q. Parking
Lot, approximately 3250 Square yards of 2" Hot Mix Asphalt placed
on 6" Flex Base. at the existing Darrington Unit, Route 3, Box 59,
Rosharon, Texas 77583. The work includes civil, mechanical, plumb-
ing, structural and concrete as further shown in the Contract Documents
prepared by : Teague Nall and Perkins,Inc.

The successful bidder will be required to meet the following require-
ments and submit evidence withinfive days after receiving notice of
intent to award from the Owner:

A. Contractor must have worked in his trade forfive consecutive years
and have completed at least three projects of a dollar value and com-
plexity equal to or greater than the proposed project.

B. Contractor must be bondable and insurable at the levels required.

C. Must provide references from at least three similar projects.

All Bid Proposals must be accompanied by a Bid Bond in the amount of
5.0% of greatest amount bid. Performance and Payment Bonds in the
amount of 100% of the contract amount will be required upon award of
a contract. The Owner reserves the right to reject any or all bids, and
to waive any informality or irregularity.

Bid Documents can be purchased from the Architect/Engineer at a cost
of $30.00 (Thirty Dollars and no cent, non-refundable) per set, inclu-
sive of mailing/delivery costs, or they may be viewed at various plan
rooms. Payment checks for documents should be made payable to the
Architect/Engineer : Teague Nall and Perkins, Inc., 1100 Macon Street,
Attn: Tom Rutledge or Gary Teague, Fort Worth, Texas 76102 - 3531;
Phone: (817) 336-5773; Fax: (817) 336-2813.

A Pre-Bid conference will be held at 10:30 AM on April 10, 2001, at
the Darrington Unit, Rosharon, Texas, followed by a site-visit. AT-
TENDANCE IS MANDATORY.

Bids will be publicly opened and read at 2:00 PM on April 24, 2001, in
the Contracts Branch Conference Room at Two Financial Plaza, Suite
525, Huntsville, Texas 77340.

The Texas Department of Criminal Justice requires the Contractor to
make a good faith effort to include Historically Underutilized Busi-
nesses (HUB’s) in at least 57.2 % of the total value of this construction
contract award. Attention is called to the fact that not less than the min-
imum wage rates prescribed in the Special Conditions must be paid on
these projects.

TRD-200101414
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Filed: March 8, 2001

♦ ♦ ♦
Deep East Texas Local Workforce Development
Board, Inc.
Public Hearing Notice

The Deep East Texas Local Workforce Development Board, Inc. an-
nounces they will hold a Public Hearing on Child Care Policies and
the modification of the strategic plan for providing workforce develop-
ment services authorized by the Workforce Investment Act and Texas
HB 1863. The hearing will be held March 27, 2001 10:00 a.m. to noon
at the Board’s meeting room at 1316-C South John Redditt, Lufkin,
Texas

Inquiries can be made to:

Charlene Meadows, Interim Executive Director,

Deep East Texas Local Workforce Development Board, Inc.

1318 S. John Redditt Drive

Lufkin, Texas 75904

(409) 639-8898

FAX: (409) 633-7491

Email: charlene.meadows@twc.state.tx.us

TRD-200101505
Charlene Meadows
Interim Executive Director
Deep East Texas Workforce Development Board, Inc.
Filed: March 14, 2001

♦ ♦ ♦
Texas Education Agency
Request for Applications Concerning Open-Enrollment
Charter Guidelines and Application

Eligible Applicants. The Texas Education Agency (TEA) is requesting
applications under Request for Applications (RFA) #701-01-005 from
eligible entities to operate open-enrollment charter schools. Eligible
entities include public institutions of higher education, private or in-
dependent institutions of higher education, organizations exempt from
taxation under the Internal Revenue Code of 1986 (26 United States
Code, §501(c)(3)), or governmental entities. Each prospective appli-
cant is requested to send notice in writing of its intent to submit an ap-
plication. The notice of intent must be sent to the Division of Charter
Schools, Room 6-124, TEA, William B. Travis Building, 1701 North
Congress Avenue, Austin, Texas 78701-1494. Failure to notify TEA
of intent to apply does not disqualify an applicant from submitting an
application for an open-enrollment charter.

Description. The purpose of an open-enrollment charter is to provide
an alternative avenue for restructuring schools. An open-enrollment

IN ADDITION March 23, 2001 26 TexReg 2423



charter offers flexibility and choice for educators, parents, and students.
An approved open-enrollment charter school may be located in a facil-
ity of a commercial or nonprofit entity or in a school district facility. If
the open-enrollment charter school is to be located in a school district
facility, it must be operated under the terms established by the board of
trustees or governing body of the school district in an agreement gov-
erning the relationship between the school and the district.

An open-enrollment charter school will provide instruction to students
at one or more elementary or secondary grade levels as provided by
the charter. It is governed under the specifications of the charter and
retains authority to operate for the term of the charter contingent on
satisfactory student performance as defined by the state accountability
system. An open-enrollment charter school does not have the authority
to impose taxes.

An open-enrollment charter school is subject to federal laws and cer-
tain state laws governing public schools, including laws and rules relat-
ing to a criminal offense, requirements relating to the Public Education
Information Management System (PEIMS), criminal history records,
high school graduation, special education programs, bilingual educa-
tion, prekindergarten programs, extracurricular activities, health and
safety provisions, and public school accountability. An open-enroll-
ment charter school is immune from liability to the same extent as a
school district, and its employees and volunteers are immune from li-
ability to the same extent as school district employees and volunteers.
An employee of an open-enrollment charter school who qualifies for
membership in the Teacher Retirement System of Texas shall be cov-
ered under the system to the same extent a qualified employee of a
school district is covered.

Project Amount. For each student enrolled in an open-enrollment char-
ter school, Texas Education Code (TEC), §12.106(b), requires the com-
missioner of education to distribute to the school an amount equal to
the following: the amount provided for the student under the specific
Foundation School Program for which the school is chartered, plus the
transportation allotment for which the student would be entitled; less
an amount equal to the sum of the school’s tuition receipts under TEC,
§12.107, plus the school’s distribution from the Available School Fund.
An open-enrollment charter school is entitled to receive local funds
from the school district in which a student attending the school resides
and may not charge tuition to a student. An open-enrollment charter
shall not discriminate in admission policy on the basis of sex, national
origin, ethnicity, religion, disability, academic or athletic ability, or the
district the child would otherwise attend. An open-enrollment charter
school may deny admission to a student with a criminal record or doc-
umented discipline problems.

Selection Criteria. A complete description of selection criteria is in-
cluded in the RFA.

The State Board of Education (SBOE) may approve open-enrollment
charter schools as provided in TEC, §12.101, and §12.1011. TEC,
§12.1011(a)(1), authorizes the SBOE to grant charters for open-enroll-
ment charter schools that adopt an express policy providing for the ad-
mission of students eligible for a public education grant under TEC,
Chapter 29, Subchapter G. Additionally, TEC, §12.1011(a)(2), autho-
rizes the SBOE to grant an unspecified number of charters for open-en-
rollment charter schools for which at least 75% of the prospective stu-
dent population, as specified in the proposed charter, will be students
who have dropped out of school or are at risk of dropping out of school
as defined by TEC, §29.081. The SBOE has approved 193 charter
schools to date. There is no cap on the number of 75% rule charters
that can be granted to serve at-risk populations. There are currently no
standard open-enrollment charters available.

An application for an open-enrollment charter must state whether it is
being submitted for consideration under TEC, §12.1011(a)(1), or TEC,
§12.1011(a)(2). Applications submitted under TEC, §12.1011(a)(1),
will be considered separately from those submitted under TEC,
§12.1011(a)(2). The SBOE may approve applicants to ensure
representation of urban, suburban, and rural communities; various
instructional settings; innovative programs; diverse student popula-
tions and geographic regions; and various eligible entities. The SBOE
will consider Statements of Impact from any school district whose
enrollment is likely to be affected by the open-enrollment charter
school. The SBOE may also consider the history of the sponsoring
entity and the credentials and background of its board members.

Requesting the Application. An application must be submitted under
SBOE guidelines to be considered. A complete copy of the publica-
tion "Open-Enrollment Charter Guidelines and Application" (RFA
#701-01-005), which includes an application and procedures, may be
obtained by writing the: Division of Charter Schools, Room 6-124,
TEA, William B. Travis Building, 1701 North Congress Avenue,
Austin, Texas 78701-1494, or by calling (512) 463-9575.

Deadline for Receipt of Applications. An application must be received
by the Document Control Center, Room 6-108, TEA, 1701 North Con-
gress Avenue, Austin, Texas 78701-1494, by 5:00 p.m. (Central Time),
Tuesday, June 5, 2001, to be eligible for consideration

Further Information. For clarifying information about the open-en-
rollment charter school application, contact Mary Perry, Divi-
sion of Charter Schools, TEA, (512) 463-9575, or by e-mail at
mperry@tea.state.tx.us.

TRD-200101523
Criss Cloudt
Associate Commissioner, Accountability Reporting and Research
Texas Education Agency
Filed: March 14, 2001

♦ ♦ ♦
Request for Applications for English Literacy and Civics
Education, 2001-2004

Eligible Applicants. The Texas Education Agency (TEA) is request-
ing applications under Request for Applications (RFA) #701-01-015
for federal Adult Education and Family Literacy Act (AEFLA) funds
to provide English literacy and civics education programs. According
to the provisions of the Workforce Investment Act of 1998, §203(5),
eligible providers are: local educational agencies; community-based
organizations of demonstrated effectiveness; volunteer literacy organi-
zations of demonstrated effectiveness; institutions of higher education;
public or private nonprofit agencies; libraries; public housing author-
ities; nonprofit institutions that are not described previously that have
the ability to provide literacy services to adults and families; or a con-
sortium of agencies, organizations, institutions, libraries, or authorities
described previously. For-profit entities are not eligible providers.

Description. English Literacy and Civics education programs empha-
size contextualized instruction on the rights and responsibilities of cit-
izenship, naturalization procedures, civic participation, and U.S. His-
tory and government to help students acquire the skills and knowledge
to become active and informed parents, workers, and community mem-
bers. This initiative is not intended simply to expand English literacy
services, but to provide immigrants and other limited English proficient
(LEP) populations an integrated program of services that incorporates
English literacy and civics education services.

Eligible providers apply directly to TEA for federal EL Civics funds
for at least two of the three following program components: (1) EL
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Civics program implementation; (2) EL Civics enrichment; and (3) EL
Civics Intergenerational services. Providers may not apply for a single
component. All EL Civics applications are submitted on TEA Stan-
dard Application System (SAS) forms (SAS #A317) provided in the
RFA. The state plan and State Board of Education (SBOE) rules re-
quire applicants to have at least one year of experience in providing
adult education and literacy services proposed in the application. Eli-
gible providers are encouraged to maximize the fiscal resources avail-
able for EL Civics services to undereducated immigrants and other LEP
populations to avoid unproductive duplication of services and excessive
administrative costs by forming cooperatives and using fiscal agents
as authorized by federal regulations and SBOE rules. Collaboration
with other mutually supportive programs within the community will
be a necessary prerequisite for funding. Applicants that are not pub-
lic education entities must submit indicators of financial stability with
the application to TEA. All nonprofit organizations, including open-en-
rollment charter schools, are required to submit proof of nonprofit sta-
tus. Other conditions for submittal of applications and funding are con-
tained in the RFA.

Dates of Project. The English Literacy and Civics project will be imple-
mented during the 2001-2002 school year(s). Applicants should plan
for a starting date of no earlier than July 1, 2001, and an ending date of
no later than June 30, 2002.

Project Amount. Funding will be provided for approximately 20
projects. Each project will receive a maximum of $100,000 for the
2001-2002 school year. Project funding in the second year will be
based on satisfactory progress of the first-year objectives and activities
and on general budget approval by the SBOE and the commissioner
of education and appropriations by the U.S. Congress. This project
is funded 100% from federal funds ($2,080,859): Consolidated
Appropriations Act, §1000(a)(4), P.L. 106-113.

Selection Criteria. Applications will be selected based on total points
awarded. Applicants must achieve an overall score of 70 and address
each requirement as specified in the RFA satisfactorily to be considered
for funding. Priority will be placed on applications recruiting and serv-
ing the most educationally disadvantaged immigrants and other LEP
populations, providing services beyond the scope of naturalization and
that include comprehensive, integrated civic participation. The TEA
reserves the right to select from the highest-ranking applications those
that address all requirements in the RFA and are most advantageous to
the project.

The TEA is not obligated to approve an application, provide funds, or
endorse any application submitted in response to this RFA. This RFA
does not commit TEA to pay any costs before an application is ap-
proved. The issuance of this RFA does not obligate TEA to award a
grant or pay any costs incurred in preparing a response.

Requesting the Application. A complete copy of RFA #701-01-015
may be obtained by writing the: Document Control Center, Room
6-108, Texas Education Agency, William B. Travis Building, 1701 N.
Congress Avenue, Austin, Texas 78701; by calling (512) 463-9304;
by faxing (512) 463-9811; or by e-mailing dcc@tmail.tea.state.tx.us.
Please refer to the RFA number and title in your request. Provide your
name, complete mailing address, and phone number including area
code. The announcement letter and complete RFA will also be posted
on the TEA website at http://www.tea.state.tx.us/grant/announce-
ments/grants2.cgi for viewing and downloading.

Further Information. For clarifying information about the RFA, contact
Dr. Sheila Rosenberg, Division of Adult and Community Education,
TEA, (512) 463-9294.

Deadline for Receipt of Applications. Applications must be received in
the Document Control Center of the TEA by 5:00 p.m. (Central Time),
Thursday, May 31, 2001, to be considered for funding.

TRD-200101522
Criss Cloudt
Associate Commissioner, Accountability Reporting and Research
Texas Education Agency
Filed: March 14, 2001

♦ ♦ ♦
Texas General Land Office
Correction of Error

The Texas General Land Office proposed an amendment to §15.11. The
rule appeared in the February 23, 2001, issue of theTexas Register(25
TexReg 1661).

Due to agency error, on page 1662, §15.11(a)(12) should read: "Nueces
County".

Subparagraphs (A) thru (D) remain the same.

New paragraph 13 should read: "(13) Village of Surfside Beach
(adopted December 12, 2000)."

TRD-200101514

♦ ♦ ♦
Texas Department of Health
Notice of Amendment to the Radioactive Material License of
Waste Control Specialists, LLC

Notice is hereby given by the Texas Department of Health (depart-
ment), Bureau of Radiation Control that it has amended Radioactive
Material License Number L04971 issued to Waste Control Specialists,
LLC (WCS) located in Andrews County, Texas, one mile North of State
Highway 176, 250 feet East of the Texas/New Mexico State Line; 30
miles West of Andrews, Texas.

The issuance of amendment number13 authorizes the use of the Com-
modore SL2 unit to treat mixed waste using solvated electron technol-
ogy.

The department has determined that the amendment of the license, 25
Texas Administrative Code (TAC) Chapter 289, and the documenta-
tion submitted by the licensee provide reasonable assurance that the li-
censee’s radioactive waste facility is sited, designed, operated, and will
be decommissioned and closed in accordance with the requirements of
25 TAC Chapter 289; the amendment of the license will not be inim-
ical to the health and safety of the public or the environment; and the
activity represented by the amendment of the license will not have a
significant effect on the human environment.

This notice affords the opportunity for a public hearing upon written
request within 30 days of the date of publication of this notice by a
person affected as required by Texas Health and Safety Code §401.116
and as set out in 25 TAC §289.205(f). A "person affected" is defined
as a person who demonstrates that the person has suffered or will suf-
fer actual injury or economic damage and, if the person is not a local
government, is (a) a resident of a county, or a county adjacent to the
county, in which radioactive material is or will be located; or (b) doing
business or has a legal interest in land in the county or adjacent county.

A person affected may request a hearing by writing Mr. Richard A.
Ratliff, P.E., Chief, Bureau of Radiation Control, 1100 West 49th
Street, Austin, Texas 78756-3189. Any request for a hearing must
contain the name and address of the person who considers himself
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affected by this action, identify the subject license, specify the reasons
why the person considers himself affected, and state the relief sought.
If the person is represented by an agent, the name and address of the
agent must be stated. Should no request for a public hearing be timely
filed, the agency action will be final.

A public hearing, if requested, shall be conducted in accordance with
the provisions of Texas Health and Safety Code, §401.114, the Admin-
istrative Procedure Act (Chapter 2001, Texas Government Code), the
formal hearing procedures of the department (25 Texas Administrative
Code §1.21. et seq.) and the procedures of the State Office of Admin-
istrative Hearings (1 Texas Administrative Code Chapter 155).

A copy of the license amendment and supporting materials are avail-
able for public inspection and copying at the office of the Bureau of
Radiation Control, Texas Department of Health, Exchange Building,
8407 Wall Street, Austin, Texas, telephone (512) 834-6688, 8:00 a.m.
to 5:00 p.m. Monday-Friday (except holidays). Information relative to
inspection and copying the documents may be obtained by contacting
Chrissie Toungate, Custodian of Records, Bureau of Radiation Control.

TRD-200101459
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: March 12, 2001

♦ ♦ ♦
Notice of Amendment to the Texas Schedule of Controlled
Substances

On March 5, 2001, Charles E. Bell, M.D., Executive Deputy Com-
missioner, Texas Department of Health, signed an order amending the
Texas Schedule of Controlled Substances, placing Dihydroetorphine
into Schedule II. This amendment supercedes the prior notification of
placement of Dihydroetorphine into Schedule II.

The Deputy Administrator of the Drug Enforcement Administration
(DEA) has issued a final rule which places the substance Dihydroetor-
phine into Schedule II of the Federal Controlled Substances Act (CSA).
Dihydroetorphine is an opiate-like substance with potent analgesic ef-
fects, and is currently controlled under Schedule II of the CSA as a
thebaine derivative. Dihydroetorphine is not marketed or used medi-
cally in the United States. This action was based on the following:

(1) Dihydroetorphine has been added to Schedule I of the Single Con-
vention on Narcotic Drugs, 1961;

(2) as a signatory Member to the 1961 Convention, the United States
is obligated to control Dihydroetorphine under national drug control
legislation (i.e., the CSA).

Pursuant to §481.034(g), as amended by the 75th legislature, of
the Texas Controlled Substances Act, Chapter 481, Health and
Safety Code, at least 31 days have expired since notice of the above
referenced action was published in theFederal Register, and in my
capacity as Executive Deputy Commissioner of the Texas Department
of Health, I, Charles E. Bell, M.D., do hereby order that the substance
Dihydroetorphine be added to Schedule II of the Texas Controlled
Substances Act. Schedule II of said Act is hereby amended to read as
follows:

SCHEDULE II

Schedule II consists of:

Schedule II substances, vegetable origin or chemical synthesis

the following substances, however produced, except those narcotic
drugs listed in other schedules:

(1) Opium and opiate, and a salt, compound, derivative, or preparation
of opium or opiate, other than thebaine-derived butorphanol, naloxone
and its salts, naltrexone and its salts, and nalmefene and its salts, but
including:

(1-1) Codeine;

(1-2) Dihydroetorphine; *

(1-3) Ethylmorphine;

(1-4) Etorphine hydrochloride;

(1-5) Granulated opium;

(1-6) Hydrocodone;

(1-7) Hydromorphone;

(1-8) Metopon;

(1-9) Morphine;

(1-10) Opium extracts;

(1-11) Opium fluid extracts;

(1-12) Oxycodone;

(1-13) Oxymorphone;

(1-14) Powdered opium;

(1-15) Raw opium;

(1-16) Thebaine; and,

(1-17) Tincture of opium;

(2) a salt, compound, isomer, derivative, or preparation of a substance
that is chemically equivalent or identical to a substance described by
Paragraph (1) of Schedule II substances, vegetable origin or chemical
synthesis, other than the isoquinoline alkaloids of opium;

(3) Opium poppy and poppy straw;

(4) Cocaine, including:

(4-1) its salts, its optical, position, and geometric isomers, and the salts
of those isomers; and

(4-2) coca leaves and a salt, compound, derivative, or preparation of
coca leaves that is chemically equivalent or identical to a substance
described by this paragraph, other than decocainized coca leaves or
extractions of coca leaves that do not contain cocaine or ecgonine; and

(5) Concentrate of poppy straw, meaning the crude extract of poppy
straw in liquid, solid, or powder form that contains the phenanthrene
alkaloids of the opium poppy;

Opiates

***

Schedule II stimulants

***

Schedule II depressants

***

Schedule II hallucinogenic substances

***

Schedule II precursors

***

Changes to the schedules are designated by an asterisk (*)
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Done in Austin, Texas this 5th day of March, 2001 in witness whereof
I hereunto set my hand and seal of office.

Charles E. Bell, M. D., Executive Deputy Commissioner

TRD-200101466
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: March 12, 2001

♦ ♦ ♦
Notice of Emergency Cease and Desist and Impoundment
Order Issued to Siemens Medical Systems

Notice is hereby given that the Bureau of Radiation Control (bureau) or-
dered Siemens Medical Systems (licensee-L02601, expired) of Grand
Prairie to immediately cease and desist use of any radioactive mate-
rial. The order also requires the licensee to immediately impound the
radioactive material in place, or transfer the radioactive material for
storage or disposal to a licensee authorized to possess radioactive ma-
terial. The bureau determined that continued unauthorized possession
and/or use of the radioactive material without a valid license constitutes
an immediate threat to public health and safety, and the existence of an
emergency.

A copy of all relevant material is available for public inspection at the
Bureau of Radiation Control, Texas Department of Health, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holidays).

TRD-200101465
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: March 12, 2001

♦ ♦ ♦
Notice of Emergency Cease and Desist and Impoundment
Order on Bandy & Associates, Inc.

Notice is hereby given that the Bureau of Radiation Control (bureau)
ordered Bandy & Associates, Inc. (licensee-L04296, expired) of Hous-
ton to immediately cease and desist use of any radioactive material. The
order also requires the licensee to immediately impound the radioac-
tive material in place, or transfer the radioactive material for storage or
disposal to a licensee authorized to possess radioactive material. The
bureau determined that continued unauthorized possession and/or use
of the radioactive material without a valid license constitutes an imme-
diate threat to public health and safety, and the existence of an emer-
gency.

A copy of all relevant material is available for public inspection at the
Bureau of Radiation Control, Texas Department of Health, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holidays).

TRD-200101463
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: March 12, 2001

♦ ♦ ♦
Notice of Emergency Cease and Desist and Impoundment
Order on Robco Production Logging, Inc.

Notice is hereby given that the Bureau of Radiation Control (bureau)
ordered Robco Production Logging, Inc. (licensee-L04925, expired)
of Snyder to immediately cease and desist use of any radioactive mate-
rial. The order also requires the licensee to immediately impound the
radioactive material in place, or transfer the radioactive material for
storage or disposal to a licensee authorized to possess radioactive ma-
terial. The bureau determined that continued unauthorized possession
and/or use of the radioactive material without a valid license constitutes
an immediate threat to public health and safety, and the existence of an
emergency.

A copy of all relevant material is available for public inspection at the
Bureau of Radiation Control, Texas Department of Health, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holidays).

TRD-200101464
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: March 12, 2001

♦ ♦ ♦
Notice of Intent to Revoke Certificates of Registration

Pursuant to 25 Texas Administrative Code §289.205, the Bureau of Ra-
diation Control (bureau), Texas Department of Health (department),
filed complaints against the following registrants: Arthur W. Cole-
man, D.D.S. & Associates, Houston, R24360; M. Jerome Holmes,
D.D.S., Humble, R21971; Scott Summerlin, D.D.S., Irving, R19962;
Highpoint Dental, Inc., Dallas, R16323; McAllen Primary Care Asso-
ciates, McAllen, R25204; William P. King, M.D., P.A., Corpus Christi,
R17043; Richard L. Becker, D.O., Garland, R15937; X-Ray Diagnos-
tics, Inc., El Paso, R20762.

The complaints allege that these registrants have failed to pay required
annual fees. The department intends to revoke the certificates of reg-
istration; order the registrants to cease and desist use of radiation ma-
chine(s); order the registrants to divest themselves of such equipment;
and order the registrants to present evidence satisfactory to the bureau
that they have complied with the orders and the provisions of the Texas
Health and Safety Code, Chapter 401. If the fee is paid within 30 days
of the date of each complaint, the department will not issue an order.

This notice affords the opportunity to the registrants for a hearing to
show cause why the certificates of registration should not be revoked.
A written request for a hearing must be received by the bureau within
30 days from the date of service of the complaint to be valid. Such
written request must be filed with Richard A. Ratliff, P.E., Chief, Bu-
reau of Radiation Control (Director, Radiation Control Program), 1100
West 49th Street, Austin, Texas 78756-3189. Should no request for a
public hearing be timely filed or if the fee is not paid, the certificates of
registration will be revoked at the end of the 30-day period of notice.

A copy of all relevant material is available for public inspection at the
Bureau of Radiation Control, Texas Department of Health, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holidays).

TRD-200101461
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: March 12, 2001

♦ ♦ ♦
Notice of Intent to Revoke Radioactive Material Licenses
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Pursuant to 25 Texas Administrative Code §289.205, the Bureau of Ra-
diation Control (bureau), Texas Department of Health (department),
filed complaints against the following licensees: Exell, Incorporated,
Beaumont, G01969; ETI Services, Inc., Katy, G02030; Lone Star On-
cology Consultants, Austin, G02032.

The complaints allege that these licensees have failed to pay required
annual fees. The department intends to revoke the radioactive material
licenses; order the licensees to cease and desist use of such radioactive
materials; order the licensees to divest themselves of the radioactive
material; and order the licensees to present evidence satisfactory to the
bureau that they have complied with the orders and the provisions of
the Texas Health and Safety Code, Chapter 401. If the fee is paid within
30 days of the date of each complaint, the department will not issue an
order.

This notice affords the opportunity to the licensees for a hearing to show
cause why the radioactive material licenses should not be revoked. A
written request for a hearing must be received by the bureau within 30
days from the date of service of the complaint to be valid. Such written
request must be filed with Richard A. Ratliff, P.E., Chief, Bureau of
Radiation Control (Director, Radiation Control Program), 1100 West
49th Street, Austin, Texas 78756-3189. Should no request for a public
hearing be timely filed or if the fee is not paid, the radioactive material
licenses will be revoked at the end of the 30-day period of notice.

A copy of all relevant material is available for public inspection at the
Bureau of Radiation Control, Texas Department of Health, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holidays).

TRD-200101460
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: March 12, 2001

♦ ♦ ♦
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation Issued to CYVON Imaging,
Inc., DBA Community Diagnostics

Notice is hereby given that the Bureau of Radiation Control (bureau),
Texas Department of Health (department), issued a notice of violation
and proposal to assess an administrative penalty to CYVON Imaging,
Inc., doing business as Community Diagnostics (registrant-M00702)
of Dallas. A total penalty of $12,000 is proposed to be assessed to
the registrant for alleged violations of 25 Texas Administrative Code
§289.230.

A copy of all relevant material is available for public inspection at the
Bureau of Radiation Control, Texas Department of Health, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holidays).

TRD-200101462
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: March 12, 2001

♦ ♦ ♦
Notice of Revocation of the Radioactive Material License of
El Paso Inspection, Inc.

The Texas Department of Health, having duly filed complaints pursuant
to 25 Texas Administrative Code §289.205, has revoked the following

radioactive material license: El Paso Inspection, Inc., Sunland, New
Mexico, L04599, February 15, 2001.

A copy of all relevant material is available for public inspection at the
Bureau of Radiation Control, Texas Department of Health, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holidays).

TRD-200101458
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: March 12, 2001

♦ ♦ ♦
Texas State Affordable Housing Corporation
Notice of Public Hearing

MULTIFAMILY HOUSING REVENUE BONDS (VISION HOUS-
ING INITIATIVE DEVELOPMENT) SERIES 2001

Notice is hereby given of a public hearing to be held by the Texas State
Affordable Housing Corporation (the "Issuer") on April 23, 2001 at
Noon, at the Harvey Avenue Baptist Church, 1257 East Harvey Av-
enue, Fort Worth, Texas, 76104, with respect to an issue of multifam-
ily housing revenue bonds (the "Bonds") to be issued by the Issuer in
one or more series in the aggregate amount not to exceed $57,000,000,
the proceeds of which will be loaned to Vision Housing Initiative (I),
L.L.C., an Internal Revenue Code Section 501(c)(3) corporation, to
finance the acquisition and rehabilitation of six separate multifamily
housing projects (collectively, the "Projects") located in the cities of
Fort Worth, Houston and Pasadena, Texas. The public hearing, which is
the subject of this notice, will concern the multifamily housing projects
described as follows: Parkside Apartments, 170 units, 3101 Sapping-
ton Place, Fort Worth, Texas 76116 and Huntington Place, 184 units,
4900 N. Bryant Irvin, Fort Worth, Texas 76116. The Projects will be
owned by Vision Housing Initiative (I), L.L.C.

All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Project and the issuance of the
Bonds. Questions or request for additional information may be direct
to Daniel C. Owen at the Texas State Affordable Housing Corporation,
1715 West 35th Street, Austin, Texas 78703; 1-888-638-3555 ext. 404.

Persons who intend to appear at the hearing and express their views are
invited to contact Daniel C. Owen in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Daniel C. Owen prior to the date scheduled for the
hearing.

Individuals who require auxiliary aids in order to attend this meeting
should contact Glenda Houchin David, ADA Responsible Employee,
at 1-888-638-3555, ext.417 through Relay Texas at 1-800-735-2989 at
least two days before the meeting so that appropriate arrangements can
be made.

Individuals who require child care to be provided at this meeting should
contact Glenda Houchin David at 1-888-638-3555, ext. 417, at least
five days before the meeting so that appropriate arrangements can be
made.

Individuals may transmit written testimony or comments regard-
ing the subject matter of this public hearing to Daniel Owen at
dowen@tsahc.com.

TRD-200101511
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Daniel C. Owen
Vice President
Texas State Affordable Housing Corporation
Filed: March 14, 2001

♦ ♦ ♦
Notice of Public Hearing

MULTIFAMILY HOUSING REVENUE BONDS (VISION HOUS-
ING INITIATIVE DEVELOPMENT) SERIES 2001

Notice is hereby given of a public hearing to be held by the Texas State
Affordable Housing Corporation (the "Issuer") on April 24, 2001 at
Noon, at the Cullen Missionary Baptist Church, 13233 Cullen Boule-
vard, Houston, Texas, 77047, with respect to an issue of multifamily
housing revenue bonds (the "Bonds") to be issued by the Issuer in one
or more series in the aggregate amount not to exceed $57,000,000,
the proceeds of which will be loaned to Vision Housing Initiative (I),
L.L.C., an Internal Revenue Code Section 501(c)(3) corporation, to
finance the acquisition and rehabilitation of six separate multifamily
housing projects (collectively, the "Projects") located in the cities of
Fort Worth, Houston and Pasadena, Texas. The public hearing, which is
the subject of this notice, will concern the multifamily housing projects
described as follows: Kingsgate Village Apartments, 312 units, 7298
Kings Gate Circle, Houston, Texas 77074; Westfield Apartments, 424
units, 14405 Rio Bonito, Houston, Texas 77083 and Bennington Square
Apartments, 313 units, 6300 W. Bellfort, Houston, Texas 77033. The
Projects will be owned by Vision Housing Initiative (I), L.L.C.

All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Project and the issuance of the
Bonds. Questions or request for additional information may be direct
to Daniel C. Owen at the Texas State Affordable Housing Corporation,
1715 West 35th Street, Austin, Texas 78703; 1-888-638-3555 ext. 404.

Persons who intend to appear at the hearing and express their views are
invited to contact Daniel C. Owen in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Daniel C. Owen prior to the date scheduled for the
hearing.

Individuals who require auxiliary aids in order to attend this meeting
should contact Glenda Houchin David, ADA Responsible Employee,
at 1-888-638-3555, ext.417 through Relay Texas at 1-800-735-2989 at
least two days before the meeting so that appropriate arrangements can
be made.

Individuals who require child care to be provided at this meeting should
contact Glenda Houchin David at 1-888-638-3555, ext. 417, at least
five days before the meeting so that appropriate arrangements can be
made.

Individuals may transmit written testimony or comments regard-
ing the subject matter of this public hearing to Daniel Owen at
dowen@tsahc.com.

TRD-200101512
Daniel C. Owen
Vice President
Texas State Affordable Housing Corporation
Filed: March 14, 2001

♦ ♦ ♦
Notice of Public Hearing

MULTIFAMILY HOUSING REVENUE BONDS (VISION HOUS-
ING INITIATIVE DEVELOPMENT) SERIES 2001

Notice is hereby given of a public hearing to be held by the Texas State
Affordable Housing Corporation (the "Issuer") on April 25, 2001 at
Noon, at the Grace Congregational Church, 207 South Main Street,
Pasadena, Texas, 77506, with respect to an issue of multifamily hous-
ing revenue bonds (the "Bonds") to be issued by the Issuer in one or
more series in the aggregate amount not to exceed $57,000,000, the pro-
ceeds of which will be loaned to Vision Housing Initiative (I), L.L.C.,
an Internal Revenue Code Section 501(c)(3) corporation, to finance
the acquisition and rehabilitation of six separate multifamily housing
projects (collectively, the "Projects") located in the cities of Fort Worth,
Houston and Pasadena, Texas. The public hearing, which is the sub-
ject of this notice, will concern the Vista del Sol Apartments containing
264 units, located at 701 South Avenue, Pasadena, Texas 77503. The
Projects will be owned by Vision Housing Initiative (I), L.L.C.

All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Project and the issuance of the
Bonds. Questions or request for additional information may be direct
to Daniel C. Owen at the Texas State Affordable Housing Corporation,
1715 West 35th Street, Austin, Texas 78703; 1-888-638-3555 ext. 404.

Persons who intend to appear at the hearing and express their views are
invited to contact Daniel C. Owen in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Daniel C. Owen prior to the date scheduled for the
hearing.

Individuals who require auxiliary aids in order to attend this meeting
should contact Glenda Houchin David, ADA Responsible Employee,
at 1-888-638-3555, ext.417 through Relay Texas at 1-800-735-2989 at
least two days before the meeting so that appropriate arrangements can
be made.

Individuals who require child care to be provided at this meeting should
contact Glenda Houchin David at 1-888-638-3555, ext. 417, at least
five days before the meeting so that appropriate arrangements can be
made.

Individuals may transmit written testimony or comments regard-
ing the subject matter of this public hearing to Daniel Owen at
dowen@tsahc.com.

TRD-200101513
Daniel C. Owen
Vice President
Texas State Affordable Housing Corporation
Filed: March 14, 2001

♦ ♦ ♦
Houston-Galveston Area Council
Request for Information

The Houston-Galveston Area Council (H-GAC) solicits a qualified or-
ganization to provide an Interactive Voice Response (IVR) or similar
system for The Worksource - Gulf Coast Careers. The Gulf Coast
workforce system serves businesses and residents in the 13-county Gulf
Coast region of Southwest Texas, which includes the City of Houston
at its core. The contiguous counties that make up the region include
Austin, Brazoria, Chambers, Colorado, Fort Bend, Galveston, Har-
ris, Liberty, Matagorda, Montgomery, Walker, Waller and Wharton.
Prospective proposers may obtain a copy of the Request for Informa-
tion by contacting Carol Kimmick at 713.993.4522 or by sending email
to ckimmick@hgac.cog.tx.us. The Request for Information may also
be downloaded at http://www.gulfcoastcareers.org. Responses are due
at H-GAC offices by 12:00 noon on Friday, March 23, 2001. Late re-
sponses will not be accepted. There will be no exceptions.
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TRD-200101487
Jack Steele
Executive Director
Houston-Galveston Area Council
Filed: March 12, 2001

♦ ♦ ♦
Request for Proposals

Houston-Galveston Area Council of Governments (H-GAC) seeks
sealed proposals for the procurement of printed materials for Work-
force System funded by H-GAC. Part 1 includes brochures, mailers,
folders and information sheets. Part 2 includes business cards,
letterhead, envelopes, and labels. Online ordering system capability
desired. Proposal Specifications are numbered: RFP-0301. The
deadline for submitting proposals will be Friday March 23, 2001
at 5:00 p.m. CST. The RFP can be obtained by calling buyer Greg
Cruthirds at (713) 993-4591 or access web site www.hgac.cog.tx.us

TRD-200101488
Jack Steele
Executive Director
Houston-Galveston Area Council
Filed: March 12, 2001

♦ ♦ ♦
Texas Department of Human Services
Family Violence Program Announcement of Availability of
Funds

The Texas Department of Human Services (DHS) Family Violence Pro-
gram announces the availability of funds not to exceed $1,300,000 to
provide nonresidential services which promote self sufficiency and in-
dependence for domestic violence victims, pursuant to the Family Vio-
lence Prevention and Services Act, US Department of Health and Hu-
man Services.

Funds will be awarded on a competitive basis to eligible nonprofit ap-
plicants who best demonstrate the ability to efficiently deliver services
to domestic violence victims in Texas, as outlined in the Request for
Proposals. Each proposal will be reviewed and rated by a committee
on a scale of 100 points. It is intended that a minimum of one proposal
will be selected from each of the 11 DHS regions; however, awards
will be made only to those proposals receiving a score of 85 points or
above. Awards for the initial contracts will be funded at a maximum
of $100,000 each. Based on performance and availability of federal
funds, the department intends to renew the contracts with maximum
funding levels for Year 2 of $75,000, and Year 3 of $50,000.

Historically Underutilized Businesses, Minority Businesses and
Women’s Enterprises and Small Businesses who qualify are encour-
aged to apply. Additional eligibility qualifications are outlined in the
Request for Proposals.

Applicant agencies currently operating under contract with DHS to pro-
vide family violence services may not apply for funds under this an-
nouncement for the purpose of fundingexisting services. Such appli-
cant agencies must propose to initiate new, expanded, and/or innovative
services which meet an unmet need as specified in the Request for Pro-
posals.

The initial contract period for this announcement is September 1, 2001
to August 31, 2002. All proposals must be received at DHS by 5:00
p.m. C.S.T. onMay 4, 2001.

The Request for Proposal described in this announce-
ment may be obtained through the DHS web site at

http://www.dhs.state.tx.us/providers/business/index.html, or by
contacting Karen Parker, Family Violence Program Coordinator,
Texas Department of Human Services, PO Box 149030, Mail Code
W-230, Austin, Texas 78714-0930 through written request, email to
karen.parker@dhs.state.tx.us, fax (512) 438-5538, or phone (512)
438- 2239.

TRD-200101490
Paul Leche
General Counsel
Texas Department of Human Services
Filed: March 13, 2001

♦ ♦ ♦
Texas Department of Insurance
Insurer Services

Application for incorporation in the State of Texas by HOMESITE
LLOYD’S OF TEXAS, a domestic lloyds company. The home office
is in Austin, Texas.

Application to change the name of WISCONSIN NATIONAL LIFE
INSURANCE COMPANY to HUMANADENTAL INSURANCE
COMPANY, a foreign life company. The home office is in De Pere,
Wisconsin.

Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701.

TRD-200101510
Judy Woolley
Deputy Chief Clerk
Texas Department of Insurance
Filed: March 14, 2001

♦ ♦ ♦
Notice of Public Hearing

The Commissioner of Insurance, at a public hearing under Docket No.
2484 scheduled for April 26, 2001 at 9:30 a.m., in Room 100 of the
William P. Hobby Jr. State Office Building, 333 Guadalupe Street in
Austin, Texas, will consider a proposal made in a staff petition. Staff’s
petition seeks amendment of the Texas Automobile Rules and Rating
Manual (the Manual), to adopt new and/or adjusted 2001 model Private
Passenger Automobile Physical Damage Rating Symbols and revised
identification information. Staff’s petition (Ref. No. A-0301-03-I),
was filed on March 8, 2001.

The new and/or adjusted symbols for the Manual’s Symbols and Iden-
tification Section reflect data compiled on damageability, repairability,
and other relevant loss factors for the listed 2001 model vehicles.

A copy of the petition, including an exhibit with the full text of the pro-
posed amendments to the Manual is available for review in the office of
the Chief Clerk of the Texas Department of Insurance, 333 Guadalupe
Street, Austin, Texas. For further information or to request copies of
the petition, please contact Angie Arizpe at (512) 463-6326; refer to
(Ref. No. A-0301-03-I).

Comments on the proposed changes must be submitted in writing
within 30 days after publication of the proposal in the Texas Register,
to the Office of the Chief Clerk, Texas Department of Insurance, P. O.
Box 149104, MC 113-2A, Austin, Texas 78714-9104. An additional
copy of comments is to be submitted to Marilyn Hamilton, Associate
Commissioner, Property & Casualty Program, Texas Department of
Insurance, P. O. Box 149104, MC 104-PC, Austin, Texas 78714-9104.
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This notification is made pursuant to the Insurance Code, Article 5.96,
which exempts it from the requirements of the Government Code,
Chapter 2001 (Administrative Procedure Act).

This agency hereby certifies that the proposal has been reviewed by
legal counsel and found to be a valid exercise of the agency’s authority.

TRD-200101420
Judy Woolley
Deputy Chief Clerk
Texas Department of Insurance
Filed: March 9, 2001

♦ ♦ ♦
Third Party Administrator Applications

The following third party administrator (TPA) applications have been
filed with the Texas Department of Insurance and are under considera-
tion.

Application for incorporation in Texas of Global Benefit Solutions,
Inc., a domestic third party administrator. The home office is Austin,
Texas.

Application for admission to Texas of New England Benefit Compa-
nies, a foreign third party administrator. The home office is Warwick,
Rhode Island.

Any objections must be filed within 20 days after this notice was filed
with the Secretary of State, addressed to the attention of Charles M.
Waits, MC 107-5A, 333 Guadalupe, Austin, Texas 78714-9104.

TRD-200101506
Judy Woolley
Deputy Chief Clerk
Texas Department of Insurance
Filed: March 14, 2001

♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Enforcement Orders

An agreed order was entered regarding THE NEW JATS CORPO-
RATION DBA GRAHAM FOOD MARKET AND LAUNDRYMAT,
Docket No. 1999-0445-PST-E on February 24, 2001 assessing $8,750
in administrative penalties with $7,750 deferred.

Information concerning any aspect of this order may be obtained by
contacting REBECCA PETTY, Staff Attorney at (512)239-1738, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding CITY OF BRENHAM, Docket
No. 2000-0483- MSW-E on February 24, 2001 assessing $1,250 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting BILL DAVIS, Enforcement Coordinator at (512)239-6793,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding 7HC CORPORATION, Docket
No. 2000-0878- AIR-E on February 24, 2001 assessing $3,000 in ad-
ministrative penalties with $600 deferred.

Information concerning any aspect of this order may be obtained by
contacting STACEY YOUNG, Enforcement Coordinator at (512)239-

1899, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding CHEVRON U.S.A., INCOR-
PORATED, Docket No. 2000-0745-AIR-E on February 24, 2001 as-
sessing $102,500 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting STACEY YOUNG, Enforcement Coordinator at (512)239-
1899, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding CROSS TIMBERS OPERAT-
ING COMPANY, Docket No. 2000-0751-AIR-E on February 24, 2001
assessing $3,750 in administrative penalties with $750 deferred.

Information concerning any aspect of this order may be obtained
by contacting TONI TOLIVER, SEP Coordinator at (512)239-6122,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding FORMOSA HYDROCAR-
BONS COMPANY, INC., Docket No. 2000-0816-AIR-E on February
24, 2001 assessing $5,500 in administrative penalties with $1,100
deferred.

Information concerning any aspect of this order may be obtained
by contacting GARY MCDONALD, Enforcement Coordinator at
(361)825-3122, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding MURMER, INCORPORATED,
Docket No. 2000-0692-IHW-E on February 24, 2001 assessing $5,500
in administrative penalties with $1,100 deferred.

Information concerning any aspect of this order may be obtained by
contacting CATHERINE SHERMAN, Enforcement Coordinator at
(713)767-3624, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

A default order was entered regarding EDDIE LEE COPES, Docket
No. 1999-1408- OSS-E on February 24, 2001 assessing $2,188 in ad-
ministrative penalties.

Information concerning any aspect of this order may be obtained by
contacting VICTOR SIMONDS, Staff Attorney at (512)239-6201,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An default order was entered regarding CHARLES R. MCK-
INNEY DBA MCKINNEY’S SHELL STATION, Docket No.
2000-0124-PST-E on February 24, 2001 assessing $6,250 in admin-
istrative penalties.

Information concerning any aspect of this order may be obtained by
contacting VICTOR SIMONDS, Staff Attorney at (512)239-6201,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

A default order was entered regarding BOBBY D. HAMILTON DBA
TEXAS GULF CONSTRUCTION COMPANY, Docket No. 1999-
1338-OSI-E on February 24, 2001 assessing $875 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting REBECCA PETTY, Staff Attorney at (512)239-1738, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

A default order was entered regarding ALLEN WATTS DBA LAGO
VISTA UTILITY, Docket No. 1998-1105-PWS-E on February 24,
2001 assessing $3,906 in administrative penalties.
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Information concerning any aspect of this order may be obtained by
contacting VICTOR SIMONDS, Staff Attorney at (512)239-6201,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding MOSCOW WATER SUPPLY
CORPORATION, Docket No. 2000-0092-MLM-E on February 24,
2001 assessing $7,663 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting TONI TOLIVER, SEP Coordinator at (512)239-6122,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding CITY OF PLAINVIEW,Docket
No. 2000- 0893-MSW-E on February 24, 2001 assessing $1,000 in
administrative penalties with $200 deferred.

Information concerning any aspect of this order may be obtained by
contacting SUSAN JOHNSON, Enforcement Coordinator at (512)239-
2555, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding CITY OF PERRYTON, Docket
No. 2000-0926- MSW-E on February 24, 2001 assessing $900 in ad-
ministrative penalties with $180 deferred.

Information concerning any aspect of this order may be ob-
tained by contacting KENT HEATH, Enforcement Coordinator at
(512)239-4575, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding T REX CONSULTING, INC.,
Docket No. 2000-0649-MSW-E on February 24, 2001 assessing
$3,750 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting JAYME BROWN, Enforcement Coordinator at (512)239-
1683, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding CITY OF ALICE, Docket No.
2000-0500- MSW-E on February 24, 2001 assessing $1,000 in admin-
istrative penalties.

Information concerning any aspect of this order may be obtained
by contacting TONI TOLIVER, SEP Coordinator at (512)239-6122,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding ALBERT H. KORENEK DBA
COUNTRY OAKS ARBOR MHP, Docket No. 2000-0723-MWD-E
on February 24, 2001 assessing $900 in administrative penalties with
$180 deferred.

Information concerning any aspect of this order may be obtained by
contacting ERIKA FAIR, Enforcement Coordinator at (512)239-6673,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding CITY OF GRAND SALINE,
Docket No. 2000- 0682-MWD-E on February 24, 2001 assessing
$1,500 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting TERRY MURPHY, Enforcement Coordinator at (512)239-
5025, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding RICHEY ROAD MUD, Docket
No. 2000-0404- MWD-E on February 24, 2001 assessing $3,000 in
administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting TONI TOLIVER, SEP Coordinator at (512)239-6122,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding FORT BEND COUNTY WCID
NO. 2, Docket No. 2000-1006-MWD-E on February 24, 2001 assess-
ing $7,500 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting JOHN MEAD, Enforcement Coordinator at (512)239-6010,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding CITY OF CORPUS CHRISTI,
Docket No. 2000-0301-MWD-E on February 24, 2001 assessing
$31,250 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting TONI TOLIVER, SEP Coordinator at (512)239-6122,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding NAMU CORPORATION DBA
QUICK STOP, Docket No. 2000-0581-PST-E on February 24, 2001
assessing $3,500 in administrative penalties with $700 deferred.

Information concerning any aspect of this order may be obtained
by contacting THOMAS GREIMEL, Enforcement Coordinator at
(512)239-5690, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding MR. TADDESE FEREDE DBA
MOBIL #12- QDO, Docket No. 2000-0909-PST-E on February 24,
2001 assessing $6,000 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting WENDY COOPER, Enforcement Coordinator at (817)588-
5867, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding MINH-HUNG LAM DBA
MATHIS COUNTRY MARKET AND INNPAC ASSOCIATES,
L.L.C., Docket No. 2000-0561-PST-E on February 24, 2001 assessing
$8,500 in administrative penalties with $1,700 deferred.

Information concerning any aspect of this order may be obtained by
contacting AUDRA BAUMGARTNER, Enforcement Coordinator at
(361)825-3312, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding CITY OF CANTON, Docket
No. 2000-0700- PST-E on February 24, 2001 assessing $9,000 in ad-
ministrative penalties with $1,800 deferred.

Information concerning any aspect of this order may be obtained
by contacting TONI TOLIVER, SEP Coordinator at (512)239-6122,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding CITY OF LAWN, Docket No.
2000-0727-PWS- E on February 24, 2001 assessing $313 in adminis-
trative penalties.

Information concerning any aspect of this order may be obtained by
contacting KARA DUDASH, Enforcement Coordinator at (915)698-
9674, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding TOWN & COUNTRY FOOD
STORES, INC., Docket No. 2000-0946-PWS-E on February 24, 2001
assessing $100 in administrative penalties.
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Information concerning any aspect of this order may be obtained by
contacting GARY SHIPP, Enforcement Coordinator at (806)796-7092,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding FLAMINGO LAKES LOT
OWNERS ASSOCIATION DBA FLAMINGO LAKES WATER SYS-
TEM, Docket No. 2000-1096- PWS-E on February 24, 2001 assessing
$313 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting GARY SHIPP, Enforcement Coordinator at (806)796-7092,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding CITY OF BIG SANDY, Docket
No. 2000-0966- PWS-E on February 24, 2001 assessing $313 in ad-
ministrative penalties.

Information concerning any aspect of this order may be obtained
by contacting SANDY VANCLEAVE, Enforcement Coordinator at
(512)239-0667, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

A default order was entered regarding HAROLD BRICE DBA AMIS-
TAD WATER SYSTEM, Docket No. 1999-0987-PWS-E on February
24, 2001 assessing $2,813 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting VICTOR SIMONDS, Staff Attorney at (512)239-6201,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

A default order was entered regarding DANNY VISCONTI DBA DFW
AUTO SALES, Docket No. 1999-1227-AIR-E on February 24, 2001
assessing $500 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting REBECCA PETTY, Staff Attorney at (512)239-3400, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

TRD-200101383
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: March 7, 2001

♦ ♦ ♦
Notice of Public Comment and Hearing

The Texas Natural Resource Conservation Commission (commission
or TNRCC), under Title 30 TAC Chapter 122 (30 TAC Chapter 122),
is providing an opportunity for public comment and a notice and com-
ment hearing (hearing), if one is requested, in order to receive testi-
mony concerning the draft Compliance Assurance Monitoring (CAM)
General Operating Permit (GOP) No. 2 and the Periodic Monitoring
GOP No. 2.

The Operating Permit Program under 30 TAC Chapter 122 provides a
compliance and enforcement tool by codifying all applicable air reg-
ulatory requirements for a specific site (major sources, and non-major
sources as designated by the United States Environmental Protection
Agency) into an operating permit. The CAM and periodic monitoring
are types of monitoring required by 30 TAC Chapter 122 for various
emission units. Draft CAM GOP No. 2 and draft Periodic Monitoring
GOP No. 2 contain monitoring options that are designed to satisfy 30
TAC Chapter 122. Permit holders will be able to use these monitoring

options to comply with 30 TAC Chapter 122 CAM and periodic mon-
itoring requirements. If use of a monitoring option is approved by the
executive director, the monitoring option will be codified in the permit
or enforceable GOP application for the site.

For emission units affected, draft CAM GOP No. 2 and draft
Periodic Monitoring GOP No. 2 contain monitoring options for
emission limitations and standards regulating the following source
categories: storage tanks (Title 40 Code of Federal Regulations
(CFR) Part 60, Subpart K, Ka and Kb; Title 40 CFR Part 61, Subpart
Y; 30 TAC §§115.112 - 115.119; 30 TAC §111.111(a)(4)(A));
loading/unloading (40 CFR 60, Subpart XX; 40 CFR 61, Subpart
B; 30 TAC §111.111(a)(4)(A), 30 TAC §§115.211 - 115.219 and 30
TAC §§115.541 - 115.549); organic solvents (degreasing) (30 TAC
§111.111(a)(4)(A) and 30 TAC §§115.412 - 115.419); vent gas (30
TAC §111.111(a)(4)(A) and 30 TAC §§115.121 - 115.129); water
separators (30 TAC §111.111(a)(4)(A) and 30 TAC §§115.131 -
115.139); gas sweetening (30 TAC §111.111(a)(4)(A) and 30 TAC
§112.7).

Draft CAM GOP No. 2 and draft Periodic Monitoring GOP No. 2 are
subject to the procedural requirements of 30 TAC Chapter 122, which
include a 30-day public comment period with an opportunity to request
a hearing. Any person who may be affected by the emission of air pol-
lutants from emission units that may be authorized to operate under
draft CAM GOP No. 2 or draft Periodic Monitoring GOP No. 2 is
entitled to request, in writing, a hearing on the relevant draft GOP dur-
ing the 30-day public notice comment period. If requesting a hearing,
please indicate the draft GOP for which the hearing is requested.

If requested, a hearing will be held in Austin on April 27, 2001, in
Building F, Room 2210, at 2:00 p.m., at the commission’s central of-
fice located at 12100 Park 35 Circle. The hearing is structured for the
receipt of oral or written comments by interested persons. Individuals
may present oral statements when called upon in order of registration.
Open discussion will not occur during the hearing; however, a TNRCC
staff member will be available to discuss the draft GOPs 30 minutes
prior to the hearing and will also answer questions after the hearing.

Copies of the draft GOPs may be obtained from the commission’s
Web Site at http://www.tnrcc.state.tx.us/permitting/airperm/in-
dex.html#oppermitsor by contacting the Texas Natural Resource
Conservation Commission, Office of Permitting, Remediation and
Registration, Air Permits Division at (512) 239-1334. Comments
or hearing requests may be mailed to Mr. Bruce McFarland, Texas
Natural Resource Conservation Commission, Office of Permitting,
Remediation and Registration, Air Permits Division, MC 163, P.O.
Box 13087, Austin, Texas 78711- 3087 or faxed to (512) 239-1070.
All comments or hearing requests should reference draft CAM GOP
No. 2 or Periodic Monitoring GOP No. 2, as appropriate. Comments
must be received by 5:00 p.m., April 23, 2001. To inquire about the
submittal of comments, to find out if a hearing will be held, or for
further information, contact Mr. Bruce McFarland with the Office of
Permitting, Remediation and Registration, Air Permits Division, at
(512) 239-1132.

Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the hearing should con-
tact the agency at (512) 239-4900. Persons with hearing impairment
may call 1-800-RELAY-TX (TDD). Requests should be made as far in
advance as possible.

TRD-200101501
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: March 13, 2001
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♦ ♦ ♦
Notice of Revised Water District Applications

The Texas Natural Resource Conservation Commission (TNRCC) will
conduct a hearing on a petition for dissolution of Harris County Munici-
pal Utility District No. 324 (District) The petition was signed by Robert
M. Allen, managing partner of Yaupon Ranch, L.L.C., a Texas Limited
Liability Company, being the owner of a majority of the property lo-
cated within the District (Petitioner). The TNRCC will conduct this
hearing under the authority of Chapters 49 and 54 of the Texas Water
Code, 30 Texas Administrative Code Chapter 293 and the procedural
rules of the TNRCC. The TNRCC will conduct the hearing at: 9:30
a.m., Wednesday, May 2, 2001 Building E, Room 201S 12100 Park 35
Circle Austin, Texas . On June 3, 1987, the Texas Water Commission
created the District. It operates under Texas Water Code Chapters 49
and 54 as a municipal utility district. The Petitioner states the dissolu-
tion is desirable since an adjacent district has expressed a willingness
to annex the Petitioner’s land and provide it with utility service. The
petition states the District: (1) has performed none of the functions
for which it was created forfive consecutive years proceeding the date
of the petition, (2) is financially dormant, and (3) has no outstanding
bonded indebtedness. Certified copies of the Annual Financial Dor-
mancy and Filing Affidavits for the years 1994 through 1996 and evi-
dence on nonfiling for 1997 and 1998 are on file. An affidavit from the
State Comptroller of Public Accounts has been included in the petition,
certifying that the District has no bonded indebtedness. If the request
for dissolution is approved, the District’s assets, if any, will escheat to
the State of Texas and will be administered by the State Comptroller
of Public Accounts and disposed of in the manner provided by Chapter
74, Property Code.

The TNRCC may grant a contested case hearing on this application
if a written hearing request is filed within 30 days after the newspa-
per publication of this notice. The Executive Director may approve
the application unless a written request for a contested case hearing is
filed within 30 days after the newspaper publication of this notice. To
request a contested case hearing, you must submit the following: (1)
your name (or for a group or association, an official representative),
mailing address, daytime phone number, and fax number, if any; (2)
the name of the applicant and the TNRCC Internal Control Number;
(3) the statement "I/we request a contested case hearing"; and (4) a
brief description of how you would be affected by the granting of the
request in a way not common to the general public. You may also sub-
mit your proposed adjustments to the application which would satisfy
your concerns. Requests for a contested case hearing must be submitted
in writing to the TNRCC Office of the Chief Clerk at the address pro-
vided in the information section below. If a hearing request is filed, the
Executive Director will not approve the application and will forward
the application and hearing request to the TNRCC Commissioners for
their consideration at a scheduled Commission meeting. If a contested
case hearing is held, it will be a legal proceeding similar to a civil trial
in state district court.

Written hearing requests should be submitted to the Office of the Chief
Clerk, MC 105, TNRCC, P.O. Box 13087, Austin, TX 78711-3087.
For information concerning hearing process, contact the Public Inter-
est Counsel, MC 103, the same address. For additional information,
individual members of the general public may contact the Office of
Public Assistance, at 1-800-687-4040. General information regarding
the TNRCC can be found at our web site at www.tnrcc.state.tx.us.

TRD-200101381

LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: March 7, 2001

♦ ♦ ♦
Notice of Revised Water District Applications

The Texas Natural Resource Conservation Commission (TNRCC) will
conduct a hearing on a petition for dissolution of Harris County Mu-
nicipal Utility District No. 324 (District) The petition was signed by
Robert M. Allen, managing partner of Yaupon Ranch, L.L.C., a Texas
Limited Liability Company, being the owner of a majority of the prop-
erty located within the District (Petitioner). The TNRCC will conduct
this hearing under the authority of Chapters 49 and 54 of the Texas
Water Code, 30 Texas Administrative Code Chapter 293 and the pro-
cedural rules of the TNRCC. The TNRCC will conduct the hearing at:
9:30 a.m., Wednesday, May 9 , 2001 Building E, Room 201S 12100
Park 35 Circle Austin, Texas . On June 3, 1987, the Texas Water Com-
mission created the District. It operates under Texas Water Code Chap-
ters 49 and 54 as a municipal utility district. The Petitioner states the
dissolution is desirable since an adjacent district has expressed a will-
ingness to annex the Petitioner’s land and provide it with utility service.
The petition states the District: (1) has performed none of the functions
for which it was created forfive consecutive years proceeding the date
of the petition, (2) is financially dormant, and (3) has no outstanding
bonded indebtedness. Certified copies of the Annual Financial Dor-
mancy and Filing Affidavits for the years 1994 through 1996 and evi-
dence on nonfiling for 1997 and 1998 are on file. An affidavit from the
State Comptroller of Public Accounts has been included in the petition,
certifying that the District has no bonded indebtedness. If the request
for dissolution is approved, the District’s assets, if any, will escheat to
the State of Texas and will be administered by the State Comptroller
of Public Accounts and disposed of in the manner provided by Chapter
74, Property Code.

The TNRCC may grant a contested case hearing on this application
if a written hearing request is filed within 30 days after the newspa-
per publication of this notice. The Executive Director may approve
the application unless a written request for a contested case hearing is
filed within 30 days after the newspaper publication of this notice. To
request a contested case hearing, you must submit the following: (1)
your name (or for a group or association, an official representative),
mailing address, daytime phone number, and fax number, if any; (2)
the name of the applicant and the TNRCC Internal Control Number;
(3) the statement "I/we request a contested case hearing"; and (4) a
brief description of how you would be affected by the granting of the
request in a way not common to the general public. You may also sub-
mit your proposed adjustments to the application which would satisfy
your concerns. Requests for a contested case hearing must be submitted
in writing to the TNRCC Office of the Chief Clerk at the address pro-
vided in the information section below. If a hearing request is filed, the
Executive Director will not approve the application and will forward
the application and hearing request to the TNRCC Commissioners for
their consideration at a scheduled Commission meeting. If a contested
case hearing is held, it will be a legal proceeding similar to a civil trial
in state district court.

Written hearing requests should be submitted to the Office of the Chief
Clerk, MC 105, TNRCC, P.O. Box 13087, Austin, TX 78711-3087.
For information concerning hearing process, contact the Public Inter-
est Counsel, MC 103, the same address. For additional information,
individual members of the general public may contact the Office of
Public Assistance, at 1-800-687-4040. General information regarding
the TNRCC can be found at our web site at www.tnrcc.state.tx.us.
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TRD-200101491
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: March 13, 2001

♦ ♦ ♦
Notice of Water Rights Applications

LLOYD E. AND BETTY LEIFESTE,1294 Bandera Highway, Ker-
rville, Texas, 78028, applicants, seek an amendment to Certificate of
Adjudication No. 12-3775 pursuant to §11.122, Texas Water Code,
and Texas Natural Resource Conservation Commission Rules 30 TAC
§ 295.1, et seq. Lloyd E. and Betty Leifeste, have acquired a portion of
Certificate of Adjudication No. 12-3775 which authorizes owners to di-
vert and use not to exceed 577.66 acre-feet of water per annum from the
Little River, tributary of the Brazos River, Brazos River Basin, Milam
County, for irrigation of 276.03 acres of land out of 540.17 acres out of
a 581.604 acre-tract and a 187.401 acre-tract. The aforesaid acreage for
irrigation is located in the Leander Harl Survey, Abstract No. 194, the
James Montgomery Survey, Abstract No. 259, and the W. D. Thomp-
son Survey, Abstract No. 363 in Milam County, Texas. The authorized
diversion rate is 2.42 cfs (1090 gpm) and has a time priority of April
10, 1960. Lloyd E. and Betty Leifeste seek to amend Certificate of Ad-
judication No. 3775 by adding 264.14 acres of land for irrigation to the
aforesaid 276.03 acres being a total of 540.17 acres located in the Le-
ander Harl Survey, Abstract No. 194, the James Montgomery Survey,
Abstract No. 259, the W. D. Thompson Survey, Abstract No. 363, and
the A. G. Perry Survey, Abstract No. 44. The additional acreage for
irrigation is located nearby and connected to a portion of the existing ir-
rigated land by an easement for water transportation; and immediately
adjacent to another portion of the existing irrigated land. Applicants
also seek to divert and use not to exceed an additional 500 acre-feet of
water per annum at a maximum combined rate of 6.3 cfs (2830 gpm)
to irrigate the aforesaid 540.17 acres and to add two diversion points
to anywhere on the applicant’s property between Latitude 30.864� N,
Longitude 96.800� W and Latitude 30.855� N, Longitude 96.804� W
adjoining the Little River in Milam County, Texas.

STONEBRIAR COUNTRY CLUB JOINT VENTURE, 5050 Country
Club Drive, Frisco, Texas 75304, applicant seeks a permit pursuant to
§§11.121 and 11.042 of the Texas Water Code, and Texas Natural Re-
source Conservation Commission Rules 30 TAC §§ 295.1, et seq. The
Executive Director recommends that mailed and published public no-
tice of the application be given pursuant to 30 TAC §295.151 to all the
water rights owners in the Trinity River Basin. Pursuant to a compli-
ance agreement with the Texas Natural Resource Conservation Com-
mission (TNRCC) dated January 15, 2000, Stonebriar Country Club
Joint Venture, applicant, seeks authorization to maintain three (3) ex-
isting on-channel reservoirs (Lakes 2, 3 and 4) located on an unnamed
tributary of Stewart Creek, tributary of Elm Fork Trinity River, trib-
utary of the Trinity River, Trinity River Basin and impound therein a
combined total of 31.68 acre-feet of contract water and/or reclaimed
water. These on-channel reservoirs are designed to pass-through state
water which the applicant is not authorized to impound. Applicant fur-
ther seeks to use the bed and banks of the unnamed tributary of Stewart
Creek to convey privatewater from an off- channel reservoir (Lake No.
1) through Lake No. 2 and Lake No. 3 to Lake No. 4 for reservoir op-
erating level maintenance and irrigation. A maximum of 405 acre-feet
of private water per annum, consisting of a combination of treatment
plant effluent from the City of Colony (or another municipality) and
discharged directly into Lake No. 1 and raw water contracted from the
City of Dallas, will be diverted from the perimeter of Lake No. 4 at a
maximum rate of 4.46 cfs (2,000gpm), for irrigation of 336 acres out
an 836 acre tract in the W.A. Bridges Survey, Abstract 113, 18.3 miles

southeast of Denton in Denton County, Texas. Ownership of the prop-
erty to be irrigated is evidenced by documents filed in Volume 1926,
page 118 of the official deed records of Denton County. The center
points on the dams at Stonebriar are located from the southwest cor-
ner of the aforesaid survey as follows: 1. Off-Channel Reservoir 1 - N
78.80�E, 2,245 feet, Latitude 33.09�N, Longitude 96.85�W, 2. Station
1+46 on Reservoir 2 - N 23.52�E, 2,077 feet, Latitude 33.085�N, Longi-
tude 96.846�W, 3. Station 0+38 on Reservoir 3- N 63.41�E, 1,671 feet,
Latitude 33.094�N, Longitude 96.848�W, 4. Station 0+98 on Reservoir
4 - N 28.072�E, 1,038 feet, Latitude 33.094�N, Longitude 96.850�W.
No appropriation or diversion of state water is being requested by this
application. Applicant has indicated that all reservoirs will be main-
tained at operating level using either contract water from the City of
Dallas or wastewater treatment plant effluent from the City of Colony
or another municipality. State water to which the applicant is not en-
titled will be passed downstream. The permit, if issued, will be valid
only as long as the contracts with the City of Dallas and/or the City
of Colony’s, (or another municipal), wastewater treatment plant are in
effect.

Written public comments and requests for a public meeting should be
submitted to the Office of the Chief Clerk, at the address provided in
the information section below by March 14, 2001. A public meeting
is intended for the taking of public comment, and is not a contested
case hearing. A public meeting will be held if the Executive Director
determines that there is a significant degree of public interest in the
application.

The TNRCC may grant a contested case hearing on this application if
a written hearing request is filed by March 14, 2001. The Executive
Director can consider an approval of the application unless a written
request for a contested case hearing is filed by March 14, 2001. To
request a contested case hearing, you must submit the following: (1)
your name (or for a group or association, an official representative),
mailing address, daytime phone number, and fax number, if any: (2)
applicant’s name and permit number; (3) the statement "[I/we] request
a contested case hearing;" (4) a brief and specific description of how
you would be affected by the application in a way not common to the
general public; and (5) the location and distance of your property rela-
tive to the proposed activity. You may also submit any proposed condi-
tions to the requested amendment which would satisfy your concerns.
Requests for a contested case hearing must be submitted in writing to
the TNRCC Office of the Chief Clerk at the address provided in the
information section below. If a hearing request is filed, the Executive
Director will not issue the requested amendment and may forward the
application and hearing request to the TNRCC Commissioners for their
consideration at a scheduled Commission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC
105, TNRCC, P.O. Box 13087, Austin, TX 78711-3087. For informa-
tion concerning the hearing process, please contact the Public Interest
Counsel, MC 103 at the same address. For additional information, in-
dividual members of the general public may contact the Office of Pub-
lic Assistance at 1-800-687-4040. General information regarding the
TNRCC can be found at our web site at www.tnrcc.state.tx.us.

TRD-200101382
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: March 7, 2001

♦ ♦ ♦
Public Notice
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In accordance with Texas Health and Safety Code, §361.1855, the exec-
utive director of the Texas Natural Resource Conservation Commission
(TNRCC) has issued a public notice of the determination of proposed
non- residential future land use for the Hall Street State Superfund Site,
located at the northeast corner of the intersection of California Avenue
and 20th Street, Dickinson, Galveston County.

Future land use determination will subsequently impact the remedial
investigation and remedial action for the site. Consequently, the
TNRCC will hold a public meeting to obtain comments on the
proposed future land use and take comments on the facility before
completing the remedial investigation and evaluating remedial actions
for the site. The public meeting will be held in the Council Chambers
of Dickinson City Hall, located at 2716 Main Street, Dickinson, Texas
on Thursday, April 26, 2001, at 7:00 p.m. This public meeting will not
be a contested case hearing under the Administrative Procedure Act
(Texas Government Code, Chapter 2001). After the subject meeting
is held and future land use has been determined, a human health risk
assessment, ecological risk assessment, and a feasibility study, or
similar study, will be performed to evaluate various remedial action
proposals. The TNRCC will then propose a selected remedy and hold
another public meeting pursuant to Texas Health and Safety Code,
§361.187.

The Hall Street Site was proposed in the July 25, 1986 issue of theTexas
Register(11 TexReg 3421) for listing on the state Superfund registry.

During the late 1950s, the site was used for the unpermitted disposal of
wastes. Investigations to determine the nature and extent of contami-
nation were performed from June 1995 through August 2000. Arsenic
and dibenzo(a,h)anthracene were detected at levels exceeding safe lev-
els for soil exposure; however, the contamination is within the fenced
area of the site, and exposure is unlikely.

Several metals, volatile organic compounds, and semivolatile organic
compounds were detected exceeding the acceptable risk levels for soil
leaching to groundwater, which have the potential to leach from the
soil to groundwater. These compounds are not directly a risk to human
health.

Contaminants in shallow groundwater include 1,4-dichlorobenzene,
4-chloroaniline, benzene, chlorobenzene, 1,2-dichlorobenzene, and
lead.

The most recent use of the site was for non-residential purposes; there-
fore, the TNRCC is proposing a non- residential (industrial) future land
use determination for consideration in implementing the human health
risk, ecological risk assessment, and feasibility study.

All persons desiring to make comments may do so prior to or at the
public meeting. All comments submitted prior to the public meeting
should be sent to Mr. Dan Switek, TNRCC Remediation Division,
MC-143, P.O. Box 13087, Austin, Texas 78711-3087. A portion of
the public records for this site are available for public review during
regular business hours at the Mares Memorial Library, 4324 Highway
3, Dickinson, Texas, or at the TNRCC Records Management Center,
Building D, 12100 North Interstate Highway 35, Austin, Texas 78753,
(512) 239-2920 or (800) 633-9363. Copying of file information is sub-
ject to payment of a fee. For further information, please call (800) 633-
9363 or (512) 239-2141.

TRD-200101421
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: March 9, 2001

♦ ♦ ♦

Public Utility Commission of Texas
Notice of Application for Amendment to Service Provider
Certificate of Operating Authority

On March 6, 2001, ARBROS Communications Licensing Company
Texas, L.L.C. filed an application with the Public Utility Commission
of Texas (commission) to amend its service provider certificate of oper-
ating authority (SPCOA) granted in SPCOA Certificate Number 60432.
Applicant intends to transfer majority ownership and control of Comm
South Companies, Inc. to ARBROS Communications, Inc.

The Application: Application of ARBROS Communications Licens-
ing Company Texas, L.L.C. for an Amendment to its Service Provider
Certificate of Operating Authority, Docket Number 23788.

Persons with questions about this docket, or who wish to intervene
or otherwise participate in these proceedings should make appropriate
filings or comments to the Public Utility Commission of Texas, P.O.
Box 13326, Austin, Texas 78711-3326 no later than March 28, 2001.
You may contact the commission’s Customer Protection Division at
(512) 936-7120. Hearing and speech- impaired individuals with text
telephone (TTY) may contact the commission at (512) 936-7003. All
correspondence should refer to Docket Number 23788.

TRD-200101447
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 9, 2001

♦ ♦ ♦
Notice of Application for Waiver to Requirements in P.U.C.
Substantive Rule §25.236

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) an application on February 27, 2001,
for waiver of certain requirements of P.U.C. Substantive Rule §25.236,
Recovery of Fuel Costs.

Docket Title and Number: Application of Central Power and Light
Company (CPL) to Defer Fuel Reconciliation Filing Schedule Con-
tained in P.U.C. Substantive Rule §25.236(b). Docket Number 23743.

The Application: Pursuant to P.U.C. Substantive Rule §25.3, CPL
seeks a good cause waiver of the standard filing schedule for fuel
reconciliations contained in P.U.C. Substantive Rule §25.236(b).
The rule provides that any petition for reconciliation shall contain a
maximum of three years and a minimum of one year of reconcilable
data and will be filed not later than six months after the end of the
period to be reconciled. In accordance with the current rule schedule,
CPL asserts it must file a fuel reconciliation no later than December
31, 2001 for the three-year reconciliation period ending June 30, 2001.
CPL seeks a good cause waiver to file a single fuel reconciliation
for a forty-two month reconciliation period ending December 31,
2001. CPL requests that the commission find good cause to waive
the standard filing schedule and authorize CPL to defer its next fuel
reconciliation filing until its final fuel reconciliation filing made
pursuant to §39.202(c) of the Public Utility Regulatory Act.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission Cus-
tomer Protection Division at (512) 936-7120. Hearing and speech- im-
paired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136. All comments should reference Docket
Number 23743.
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TRD-200101494
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 13, 2001

♦ ♦ ♦
Notice of Application for Waiver to Requirements in P.U.C.
Substantive Rule §25.381

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) an application on March 5, 2001, for
waiver of certain requirements of P.U.C. Substantive Rule §25.381, Ca-
pacity Auctions.

Docket Title and Number: Application of Southwestern Public Service
Company (SPS) for Good Cause Exception to P.U.C. Substantive Rule
§25. 381(e)(3). Docket Number 23786.

The Application: Pursuant to P.U.C. Substantive Rule §25.3, SPS re-
quests the commission to grant it a good cause waiver to the filing re-
quirements of P.U.C. Substantive Rule §25.381(e)(3) in light of pend-
ing legislation in Texas and New Mexico that would directly impact
SPS. SPS states that there is now pending in Texas and New Mexico,
legislation amending restructuring laws that would significantly effect
SPS’s ability to file a plan for its capacity entitlement auction in Texas.
SPS seeks to delay the filing of its Capacity Entitlement Auction Plan
until the end of the current Texas legislative session.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission Cus-
tomer Protection Division at (512) 936-7120. Hearing and speech- im-
paired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136. All comments should reference Docket
Number 23786.

TRD-200101496
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 13, 2001

♦ ♦ ♦
Notice of Application for Waiver to Requirements in P.U.C.
Substantive Rule §26.25

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) an application on February 28, 2001,
for waiver of certain requirements of P.U.C. Substantive Rule §26.25,
Issuance and Format of Bills.

Docket Title and Number: Application of Southwestern Bell Telephone
Company (SWBT) for Temporary Waiver Regarding Certain Provi-
sions of the Bill Formatting Requirements in P.U.C. Substantive Rule
§26.25. Docket Number 23754.

The Application: Pursuant to P.U.C. Substantive Rule §26.3, SWBT
seeks a good cause waiver from February 15, 2001 to August 15, 2001
to complete all the programming changes required to implement the
new bill format and to bring its bills into full compliance with P.U.C.
Substantive Rule §26.25. In an attachment to the application, SWBT
provides a timeline to describe the numerous meetings SWBT has had
with commission staff since October 1999, in a joint effort to ensure
that SWBT’s bills comply with P.U.C. Substantive Rule §26.25. SWBT
states that it was not able to complete all the changes that SWBT felt,
based upon discussions with and feedback from staff on September

22, 2000, would bring its bills into compliance by February 15, 2001.
SWBT states it will be able to complete those changes by April 15,
2001.

Based on staff’s further requests of October 4, November 9, Novem-
ber 14, 2000, February 1, February 8, and February 15,2001, SWBT
is making additional changes. SWBT states that it is expeditiously
working to complete staff’s suggestions as soon as possible, however,
SWBT will not be able to complete all the programming changes until
August 15, 2001.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission Cus-
tomer Protection Division at (512) 936-7120. Hearing and speech- im-
paired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136. All comments should reference Docket
Number 23754.

TRD-200101495
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 13, 2001

♦ ♦ ♦
Notice of Application to Amend Certificate of Convenience

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application, filed on February 6,
2001, to amend a certificate of convenience pursuant to P.U.C. Sub-
stantive Rule §26.101(b)(4). A summary of the application follows.

Docket Style and Number: Application of Southwestern Bell Tele-
phone Company (Bell) to amend a certificate of convenience and ne-
cessity within Dallas County, Texas. Docket Number 23657.

The Application: Bell seeks to realign central office boundaries to
transfer approximately 40 acres from the Grand Prairie central office
to the Mid Cities central office serving area in the Grand Prairie zone
of the Dallas Metropolitan exchange. The area to be transferred from
the Grand Prairie central office to the Mid Cities central office is cur-
rently vacant, but will be under development in the near future. Bell
has identified that this realignment will allow service to be provided
more efficiently and economically. No customers exist today in this
area; therefore, there is no impact to customers, no change to calling
scopes and no change to exchange rates. No other utility is affected by
this application. Pursuant to P.U.C. Substantive Rule §26.101(b)(4),
the presiding officer must enter a final order in this docket within one
year of the filing of the application.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, P. O. Box 13326, Austin, Texas
78711-3326, or call the commission’s Customer Protection Division
at (512) 936-7120 or (888) 782-8477. Hearing and speech- impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or use Relay Texas (toll-free) 1-800-735-2989.

TRD-200101446
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 9, 2001

♦ ♦ ♦
Notice of Schedule Change for Public Hearing
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The public hearing currently scheduled for April 13, 2001 in Project
Number 23157,PUC Rulemaking Proceeding to Revise PUC Trans-
mission Rules Consistent with the New ERCOT Market Design, is
rescheduled to avoid conflict with observance of Good Friday. The
new date for the public hearing on this rulemaking under Government
Code §2001.029 is Monday, April 16, 2001 beginning at 9:30 a.m.
in the Commissioners’ Hearing Room located on the seventh floor of
the William B. Travis Building, 1701 North Congress Avenue, Austin,
Texas 78701.

Questions concerning Project Number 23157 may be referred to Jan
Bargen, Policy Development Division, (512) 936-7243. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136.

TRD-200101485
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 12, 2001

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On March 5, 2001, Southwestern Bell Telephone Company and ATS
Telecommunications Systems, Inc., collectively referred to as appli-
cants, filed a joint application for approval of amendment to an exist-
ing interconnection agreement under §252(i) of the federal Telecom-
munications Act of 1996, Public Law Number 104-104, 110 Statute
56, (codified as amended in scattered sections of 15 and 47 United
States Code) (FTA) and the Public Utility Regulatory Act, Texas Util-
ities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2001) (PURA). The joint application has been designated Docket
Number 23784. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing ten copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
23784. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by April 6, 2001, and shall in-
clude:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings

concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 23784.

TRD-200101481
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 12, 2001

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On March 5, 2001, Southwestern Bell Telephone Company and Paetec
Communications, Inc., collectively referred to as applicants, filed a
joint application for approval of amendment to an existing intercon-
nection agreement under §252(i) of the federal Telecommunications
Act of 1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supplement 2001) (PURA). The
joint application has been designated Docket Number 23785. The joint
application and the underlying interconnection agreement are available
for public inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing ten copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
23785. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by April 6, 2001, and shall in-
clude:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.
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After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 23785.

TRD-200101482
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 12, 2001

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On March 7, 2001, Southwestern Bell Telephone Company and Covad
Communications Company, collectively referred to as applicants, filed
a joint application for approval of amendment to an existing intercon-
nection agreement under §252(i) of the federal Telecommunications
Act of 1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supplement 2001) (PURA). The
joint application has been designated Docket Number 23803. The joint
application and the underlying interconnection agreement are available
for public inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing ten copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
23803. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by April 6, 2001, and shall in-
clude:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 23803.

TRD-200101484
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 12, 2001

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On March 12, 2001, Southwestern Bell Telephone Company and Nex-
tel of Texas, Inc., collectively referred to as applicants, filed a joint
application for approval of amendment to an existing interconnection
agreement under Section 252(i) of the federal Telecommunications Act
of 1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supplement 2001) (PURA). The
joint application has been designated Docket Number 23817. The joint
application and the underlying interconnection agreement are available
for public inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing ten copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
23817. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by April 11, 2001, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or
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c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Customer
Protection Division at (512) 936-7120 or toll free at 1-888-782-8477.
Hearing and speech- impaired individuals with text telephones (TTY)
may contact the commission at (512) 936-7136. All correspondence
should refer to Docket Number 23817.

TRD-200101500
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 13, 2001

♦ ♦ ♦
Public Notice of Interconnection Agreement

On March 7, 2001, United Telephone Company of Texas, Inc., doing
business as Sprint, Central Telephone Company of Texas doing busi-
ness as Sprint (collectively, Sprint), and New Connects, Inc., collec-
tively referred to as applicants, filed a joint application for approval
of interconnection agreement under §252(i) of the federal Telecom-
munications Act of 1996, Public Law Number 104-104, 110 Statute
56, (codified as amended in scattered sections of 15 and 47 United
States Code) (FTA) and the Public Utility Regulatory Act, Texas Util-
ities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2001) (PURA). The joint application has been designated Docket
Number 23795. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing ten copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 23795. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by April 6, 2001, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 23795.

TRD-200101483
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 12, 2001

♦ ♦ ♦
Public Notice of Interconnection Agreement

On March 9, 2001, ClearSource, Inc. and Verizon Southwest, collec-
tively referred to as applicants, filed a joint application for approval
of interconnection agreement under Section 252(i) of the federal
Telecommunications Act of 1996, Public Law Number 104-104, 110
Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regulatory Act,
Texas Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 &
Supplement 2001) (PURA). The joint application has been designated
Docket Number 23809. The joint application and the underlying
interconnection agreement is available for public inspection at the
commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing ten copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 23809. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by April 11, 2001, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or
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b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Customer
Protection Division at (512) 936-7120 or toll free at 1-888-782-8477.
Hearing and speech- impaired individuals with text telephones (TTY)
may contact the commission at (512) 936-7136. All correspondence
should refer to Docket Number 23809.

TRD-200101497
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 13, 2001

♦ ♦ ♦
Public Notice of Interconnection Agreement

On March 9, 2001, Trinity Valley Services, Inc. and Verizon South-
west, collectively referred to as applicants, filed a joint application for
approval of interconnection agreement under Section 252(i) of the fed-
eral Telecommunications Act of 1996, Public Law Number 104-104,
110 Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regulatory Act, Texas
Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2001) (PURA). The joint application has been designated Docket
Number 23810. The joint application and the underlying interconnec-
tion agreement is available for public inspection at the commission’s
offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing ten copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 23810. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by April 11, 2001, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Customer
Protection Division at (512) 936-7120 or toll free at 1-888-782-8477.
Hearing and speech- impaired individuals with text telephones (TTY)
may contact the commission at (512) 936-7136. All correspondence
should refer to Docket Number 23810.

TRD-200101498
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 13, 2001

♦ ♦ ♦
Public Notice of Interconnection Agreement

On March 9, 2001, GCEC Technologies and Verizon Southwest, col-
lectively referred to as applicants, filed a joint application for approval
of interconnection agreement under Section 252(i) of the federal
Telecommunications Act of 1996, Public Law Number 104-104, 110
Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regulatory Act,
Texas Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 &
Supplement 2001) (PURA). The joint application has been designated
Docket Number 23811. The joint application and the underlying
interconnection agreement is available for public inspection at the
commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing ten copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 23811. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by April 11, 2001, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;
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2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Customer
Protection Division at (512) 936-7120 or toll free at 1-888-782-8477.
Hearing and speech- impaired individuals with text telephones (TTY)
may contact the commission at (512) 936-7136. All correspondence
should refer to Docket Number 23811.

TRD-200101499
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 13, 2001

♦ ♦ ♦
Public Notice of Joint Pre-Hearing Conference and Workshop

The Public Utility Commission of Texas will conduct a pre-hearing
conference on Monday, March 26, 2001, from 9:30 a.m. to noon in the
Commissioners’ Hearing Room, located on the 7th floor of the William
B. Travis Building, 1701 North Congress Avenue, Austin, Texas 78701,
to discuss:

1. Whether proposed Substantive Rule §25.476, relating to Labeling
of Electricity with Respect to Fuel Mix and Environmental Impact, as
published in theTexas Registeron February 2, 2001 at 26 TexReg 1051,
should be re- published with language that specifically allows entities
other than power generation companies to issue certificates for gener-
ation assets they own; and

2. the interrelation of the proposed rule with Section 14 of the Electric
Reliability Council of Texas (ERCOT) protocols.

This conference will be part of the record in Project Number 22816,
Rulemaking Proceeding to Develop Standards for the Labeling of Elec-
tricity with Respect to Fuel Mix and Emissions, and Docket Number
23802,Proceeding to Consider Section 14 of the ERCOT Protocols
(Severed from Docket Number 22320).

The commission will request that a court reporter attend this pre-hear-
ing conference. Please be advised, however, that unless one or more of
the parties contact Kennedy Reporting and indicate that they wish to
purchase a transcript, that request will be cancelled and the proceeding
may not be transcribed by a court reporter.

Background material, as well as a copy of the proposed rule that
was published in theTexas Registeron February 2, 2001, may
be found on the Internet web site for Project Number 22816, at
http://www.puc.state.tx.us/rules/rulemake/22816/22816.cfm.

Questions concerning this pre-hearing conference/workshop or this no-
tice should be referred to David Hurlbut, Policy Development Division,
at (512) 936-7216. Hearing and speech-impaired individuals with text
telephones (TTY) may contact the commission at (512) 936-7136.

TRD-200101493
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 13, 2001

♦ ♦ ♦
Supreme Court of Texas
Supreme Court Rules Advisory Committee Meeting

Pursuant to Supreme Court of Texas Misc. Docket Order No. 99-9167,
the Supreme Court Rules Advisory Committee publishes notice of the
following meeting open to the public. The Supreme Court Rules Ad-
visory Committee will meetMarch 30, 2001 at 9:00 a.m. and March
31, 2001 at 8:30 a.m. at the State Bar Building, Room 101, 1414
Colorado, Austin Texas, 78701

The agenda for the meeting includes: (1) call to order; (2) discus-
sion relating to previous advisory committee proposals submitted to the
Supreme Court, including discussion of the status of proposals submit-
ted to the Supreme Court relating to changes in the Texas Rules of Civil
Procedure, Texas Rules of Appellate Procedure, and the Texas Parental
Notification Rules; (3) reports related to proposals to amend, change,
or modify the Texas Rules of Civil Procedure relating to discovery dis-
closures in family law cases, the Texas Rules of Civil Procedure and
the Texas Rules of Appellate Procedure relating to issues involving the
finality of judgments; Rules 701 and 702, Texas Rules of Evidence,
the Texas Rules of Civil Procedure relating to the grounds for and the
method of disqualifying and recusing judges, and the Texas Rules of
Civil Procedure relating to the service of citation and process; and (4)
other business, including review of public comments or other proposals
to amend, change, or modify the rules and procedures for the courts of
the state of Texas.

Additional information related to this meeting may be obtained
from Chris Griesel, Rules Attorney, at (512) 463-6645 or by e-mail
at chris.griesel@courts.state.tx.us .Comments on any rule change
proposal, including a rule proposal made at this meeting, may be sub-
mitted to: Rules Attorney, Supreme Court of Texas, P.O. Box 12248,
Austin , Texas 78711 or by email to chris.griesel@courts.state.tx.us .

Persons with disabilities who plan to attend this meeting and who may
need auxiliary aids or services or others who may need additional as-
sistance are requested contact Chris Griesel at (512) 463-6645 at least
two (2) working days before the meeting so that the appropriate ar-
rangements may be made.

TRD-200101520
John Adams
Clerk
Supreme Court of Texas
Filed: March 14, 2001

♦ ♦ ♦
University of Houston
Request for Proposal
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In compliance with Chapter 2254, Texas Government Code, the Uni-
versity of Houston furnishes this notice of request for proposals. The
University of Houston, by and through its Mathematics Education Ini-
tiative, seeks to produce video programs to bolster the teaching of
MOVE IT Math in the schools. These videos will be designed to sup-
port and enhance teacher use of the MOVE IT Math program in ele-
mentary and middle schools. The videos’ intent will be to unlock the
wonder of mathematics and mathematics teaching for both teacher and
student.

To produce and coordinate the production of videos to support the
teaching of MOVE IT Math. Activities to include but not be lim-
ited to the following: Provide technical assistance to MEI in order
to re-package existing videos into segments with accompanying writ-
ten support materials for on-going teacher training. Research, develop,
and provide feedback to MEI regarding the evaluation process for ex-
amining outcomes with existing videos. Assist with meeting objec-
tives and project criteria, ensuring technical support, and assisting with
on-going development of project goals. Assist with the design analysis
and review process for providing MEI elementary and middle schools
with tools for contributing to the next series of videos. Provide con-
sultation to MEI on the process and procedures for script design of
30+minute videos for teacher training. Provide consultation and tech-
nical assistance to MEI on distribution channels and processes for in-
creased project implementation. Act as the lead in organizing MEI pro-
duction meetings, scheduling, community interviews, and other staff

supported endeavors. Conduct key interviews in association with MEI
within various school settings to promote MEI and enhance the image
of the university. Develop and prepare on-going project status reports.

RFP evaluative criteria are: (i) Demonstrated competence in creat-
ing and producing 30+ videos (with voice, music, graphics and ani-
mated graphics), (ii) Demonstrated skills in pre-productions, post-pro-
ductions, graphic design, and audio sweetening, (iii) Demonstrated
skill in working with elementary and middle school students and per-
sonnel, (iv) Extensive working knowledge of the MOVE IT Math pro-
gram, (v) A minimum of 10 years in the video-technology field and (vi)
Resume/work vitae of individual who will conduct the video produc-
tion. All Intellectual property rights connected with the end product
subject to this RFP will belong to the University of Houston.

Proposals for Consultant Services will be received before 8:30 a.m.,
April 12, 2001 and submitted to: Paul Shoecraft Lynne Shoecraft Uni-
versity of Houston, Mathematics Education Initiative Farish Hall, RM
466A Telephone: 713-743-5097 or 713 743-5098

TRD-200101486
Dennis P. Duffy
General Counsel
University of Houston
Filed: March 12, 2001

♦ ♦ ♦

IN ADDITION March 23, 2001 26 TexReg 2443



How to Use the Texas Register
Information Available: The 13 sections of the Texas

Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for

opinions and opinions.
Emergency Rules- sections adopted by state agencies on

an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies

from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following a 30-day
public comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Open Meetings - notices of open meetings.
In Addition - miscellaneous information required to be

published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules

review.
Specific explanation on the contents of each section can be

found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 26 (2001) is cited
as follows: 26 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “26
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 26
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back

cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation

of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 19, April 13,
July 13, and October 12, 2001). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each

volume of the Texas Register (calendar year).



Texas Register
Services

TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).

Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal

 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette

Texas Workers Compensation Commission, Title 28
❑ Update service $25/year

Texas Register Phone Numbers (800) 226-7199
Documents (512) 463-5561
Circulation (512) 463-5575
Marketing (512) 305-9623
Texas Administrative Code (512) 463-5565

Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/

Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586
Name Availability (512) 463-5555
Trademarks (512) 463-5576

Elections
Information (512) 463-5650

Statutory Documents
Legislation (512) 463-0872
Notary Public (512) 463-5705

Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705



Please use this form to order a subscription to theTexas Register, to order a back issue, or to
indicate a change of address. Please specify the exact dates and quantities of the back issues
required. You may use your VISA or Mastercard. All purchases made by credit card will be
subject to an additional 2.1% service charge. Return this form to the Texas Register, P.O. Box
13824, Austin, Texas 78711-3824. For more information, please call (800) 226-7199.

❐ Change of Address
(Please fill out information below)

❐ Paper Subscription
❐ One Year $150 ❐ Six Months $100 ❐ First Class Mail $250

❐ Back Issue ($10 per copy)

________ Quantity

Volume ________, Issue #_______.
(Prepayment required for back issues)

NAME ___________________________________________________________

ORGANIZATION___________________________________________________

ADDRESS ________________________________________________________

CITY, STATE, ZIP __________________________________________________

PHONE NUMBER _________________________________________________

FAX NUMBER ____________________________________________________

Customer ID Number/Subscription Number ______________________________
(Number for change of address only)

❐ Bill Me ❐ Payment Enclosed

Mastercard/VISA Number ____________________________________________

Expiration Date ___________ Signature ________________________________

Please make checks payable to the Secretary of State. Subscription fees are not refundable.
Do not use this form to renew subscriptions.

Visit our home on the internet at http://www.sos.state.tx.us.
_______________________________________
_______________________________________

Periodical Postage

PAID

Austin, Texas
and additonal entry offices

_______________________________________
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