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Open Meetings
A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.

Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg

To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.

Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us.  Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).

For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site. http://www.texas.gov/

•••

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas (1-800-735-2989).



THE GOVERNOR
As required by Texas Civil Statutes, Article 6252-13a, §6, the Texas Register publishes executive orders
issued by the Governor of Texas. Appointments and proclamations are also published. Appointments are
published in chronological order. Additional information on documents submitted for publication by the
Governor's Office can be obtained by calling (512) 463-1828.



Executive Order

Executive Order RP No. 1

The State of Texas

Executive Department

Office of the Governor

Austin, Texas

Relating to Emergency Management

WHEREAS, the Legislature of the State of Texas has heretofore en-
acted the Texas Disaster Act (the Act) of 1975, Chapter 418 of the Texas
Government Code to:

(1) Reduce vulnerability of people and communities of this state to
damage, injury, and loss of life and property resulting from natural or
man-made catastrophes, riots, or hostile military or paramilitary ac-
tions;

(2) Prepare for prompt and efficient rescue, care, and treatment of per-
sons victimized or threatened by disaster;

(3) Provide a setting conducive to the rapid and orderly restoration and
rehabilitation of persons and property affected by disasters;

(4) Clarify and strengthen the roles of the Governor, state agencies, and
local governments in the mitigation of, preparation for, response to, and
recovery from disasters;

(5) Authorize and provide for cooperation and coordination of activ-
ities relating to mitigation, preparedness, response, and recovery by
agencies and officers of this state, and similar state-local, interstate,
federal-state, and foreign activities in which the state and its political
subdivisions may participate;

(6) Provide a comprehensive emergency management system for Texas
that is a coordinated effort to make the best possible use of existing or-
ganizations and resources within government and industry, and which
includes provisions for actions to be taken at all levels of government
before, during, and after the onset of an emergency situation;

(7) Assist in the mitigation of disasters caused or aggravated by inad-
equate planning for and regulation of public and private facilities and
land use; and

(8) Provide the authority and mechanism to respond to an energy emer-
gency; and;

WHEREAS, under Section 418.013 of the Act, the Governor is ex-
pressly authorized to establish by executive order an Emergency Man-
agement Council comprised of the heads of state agencies, boards, and

commissions and representatives of organized volunteer groups to ad-
vise and assist the Governor in all matters relating to mitigation, pre-
paredness, response, and recovery; and,

WHEREAS, FURTHER under Section 418.041 of the Act, a Division
of Emergency Management is established in the Office of the Governor
and the Director of the Division of Emergency Management is to be
appointed by and serve at the pleasure of the Governor; and,

WHEREAS, with the aid and assistance of the Emergency Manage-
ment Council and Division of Emergency Management, the Governor
may recommend that cities, counties, and other political subdivisions
of the state undertake appropriate emergency management programs
and assist and cooperate with those developed at the state level;

NOW, THEREFORE, I, Rick Perry, Governor of Texas, under the
authority vested in me, do hereby create and establish the Emergency
Management Council (the Council), to be comprised of the heads of
the following state agencies, boards, commissions, and organized vol-
unteer groups:

Adjutant General’s Department

Texas Department of Housing and Community Affairs

American Red Cross

Texas Department of Human Services

Department of Information Resources

Texas Department of Insurance

General Land Office

Texas Department of Mental Health and Mental Retardation

General Services Commission

Texas Department of Public Safety

Governor’s Division of Emergency Management

Texas Department of Transportation

Public Utility Commission of Texas

Texas Education Agency

Railroad Commission of Texas

Texas Workforce Commission

State Aircraft Pooling Board

Texas Engineering Extension Service

State Auditor’s Office

Texas Forest Service
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State Comptroller of Public Accounts

Texas Natural Resource Conservation Commission

Texas Attorney General’s Office

Texas Parks and Wildlife Department

Texas Commission on Fire Protection

Texas Rehabilitation Commission

Texas Department of Agriculture

The Salvation Army

Texas Department of Economic Development

Texas Animal Health Commission

Texas Department of Criminal Justice

Texas Department of Health

The specific duties and responsibilities of each member of this group
shall be as designated in the State Emergency Management Plan and
Annexes thereto. Each member of the group may designate a staff
member representative to the Council.

I FURTHER hereby designate the Director of the Texas Department
of Public Safety to serve as Chair of the Council and as Director of the
Division of Emergency Management (the Director). The Division of
Emergency Management shall be designated as the agency to exercise
the powers granted to me under the Act in the administration and super-
vision of the Act, including, but not limited to, the power to accept from
the federal government, or any public or private agency or individual,
any offer of services, equipment, supplies, materials, or funds as gifts,
grants, or loans for the purposes of emergency services or disaster re-
covery, and may dispense such gifts, grants, or loans for the purposes
for which they are made without further authorization other than as con-
tained herein. The Director shall establish emergency operation areas
to be known as Disaster Districts which shall correspond to the bound-
aries of the Texas Highway Patrol Districts and Sub-Districts and shall
establish in each a Disaster District Committee comprised of represen-
tatives of the state agencies, boards, commissions, and organized vol-
unteer groups having membership on the Council. The Highway Patrol
Commanding Officer of each Highway Patrol District or Sub-District
shall serve as Chair of the Disaster District Committee and report to the
Director on matters relating to disasters and emergencies. The Disaster
District Committee Chair shall be assisted by the Council representa-
tives assigned to that district, who shall provide guidance, counsel, and
administrative support as required.

FURTHER, the Council is hereby authorized to issue such directives
as may be necessary to effectuate the purpose of the Act, and is further

authorized and empowered to exercise the specific powers enumerated
in the Act.

FURTHER, IN ORDER to carry out certain state emergency plan-
ning, community right-to-know, and response functions relating to haz-
ardous materials, a standing element of the Council, designated the
State Emergency Response Commission, will be comprised of repre-
sentatives named by the heads of the agencies and commissions marked
with an asterisk (*) in the listing of the Council above. The State Coor-
dinator, as appointed by the Director under Section 418.041 of the Act,
shall chair the State Emergency Response Commission or designate a
chair.

FURTHER, in accordance with Sections 418.102, 418.103, and
418.105 of the Act, and published rules of the Division of Emergency
Management, I hereby designate the mayor of each municipal
corporation and the county judge of each county in the state as the
Emergency Management Director for each such political subdivision.
These mayors and county judges shall serve as the Governor’s
designated agents in the administration and supervision of the Act,
and may exercise the powers, on an appropriate local scale, granted
the Governor therein. Each mayor and county judge may designate
an Emergency Management Coordinator who shall serve as assistant
to the presiding officer of the political subdivision for emergency
management purposes when so designated.

By the authority vested in me under Section 418.104, of the Act, I fur-
ther hereby authorize each political subdivision of the state to establish
in the county in which they are sited, inter-jurisdictional agencies by
intergovernmental agreement, supported as needed by local city ordi-
nance or commissioner’s court order, in cooperation and coordination
with the Division of Emergency Management of the Governor’s Office.
In compliance with Section 418.101 of the Act, the presiding officer of
each political subdivision shall promptly notify the Division of Emer-
gency Management of the manner in which it is providing or securing
an emergency management program and the person designated to head
that program.

This executiveorder supersedes Executive Order GWB 95-1b, and shall
remain in effect until modified, amended, rescinded, or superseded by
me or by a succeeding Governor.

Given under my hand this the 29th day of March, 2001.

Rick Perry, Governor

TRD-200102380

♦ ♦ ♦
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OFFICE OF THE
 ATTORNEY GENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code. Title 4,
§402.042, and numerous statutes, the attorney general is authorized to write advisory opinions
for state and local officials. These advisory opinions are requested by agencies or officials when
they are confronted with unique or unusually difficult legal questions. The attorney general also
determines, under authority of the Texas Open Records Act, whether information requested for
release from governmental agencies may be held from public disclosure. Requests for opinions,
opinions, and open records decisions are summarized for publication in the Texas Register. The
attorney general responds  to many requests for opinions and open records decisions with letter
opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the attorney general unless and until it is modified or overruled by a
subsequent letter opinion, a formal Attorney General Opinion, or a decision of a court of record.
You may view copies of opinions at http://www.oag.state.tx.us. To request copies of opinions,
please fax your request to (512) 462-0548 or call (512) 936-1730. To inquire about pending
requests for opinions, phone (512) 463-2110.



Opinions

Opinion No. JC-0364

The Honorable C.E. "Mike" Thomas, III Howard County Attorney, P.O.
Box 2096, Big Spring, Texas, 79721

Re: Whether a county with a regional mental-health hospital may
charge a "document preparation fee" of the county that is responsible
for the costs of a hospital patient’s mental- health proceeding, and
related question (RQ-0306-JC)

S U M M A R Y

Howard County, as home to Big Spring State Hospital, may not charge
a county that is responsible to pay the costs associated with a patient at
the hospital a separate fee for document preparation. Rather, costs that
the prosecutor’s office incurs preparing documents for various proceed-
ings are included within the "prosecutor’s fees" that may be charged un-
der section 571.018(c) of the Health and Safety Code. See Tex. Health
& Safety Code Ann. § 571.018(c) (Vernon Supp. 2001). The prosecu-
tor’s fees may not exceed $50. See id. §574.031(k).

Howard County may not refuse to conduct a probable-cause hearing
under section 574.025 of the Health and Safety Code if an applica-
tion for court-ordered mental-health services is pending in the appro-
priate Howard County court. See id. § 574.025. But, with respect
to a patient receiving temporary inpatient mental-health services in
Howard County under order by another county’s court, Howard County
Courts have no jurisdiction to conduct a ninety-day hearing under sec-
tion 574.034 or a hearing on a motion for extended care under section
574.035 unless the appropriate Howard County court has arranged to
hold the hearing. See id. §§ 574.034, .035. With respect to a hearing
on a physician’s application to administer psychoactive medication to
a patient transferred to Big Spring State Hospital from another county,
Howard County may not refuse to conduct the hearing if the applica-
tion was transferred to a Howard County court. See id. § 574.104. The
Howard County Attorney represents the State in a mental-health pro-
ceeding before a Howard County court.

Opinion No. JC-0365

The Honorable Phil Garrett, Palo Pinto County Attorney, P.O. Box 190,
Palo Pinto, Texas, 76484

Re: Disposition of state funds received by a county from a county at-
torney’s partial waiver of annual compensation (RQ-0310-JC)

S U M M A R Y

State funds resulting from a county prosecutor’s partial waiver of an-
nual compensation under Government Code chapter 46 are received
by the county and not the county prosecutor. These funds are subject
to the county budget process and are to be allocated by the commis-
sioners court to the expenses of the county prosecutor’s office. The
commissioners court may not reduce the county funds provided for the
prosecutor’s office as a result of the state funds provided under chapter
46.

Opinion No. JC-0366

The Honorable Susan D. Reed, Bexar County Criminal District Attor-
ney, Bexar County Justice Center, 300 Dolorosa, Fifth Floor, San An-
tonio, Texas, 78205-3030

Re: Whether a county bail bond board may consider an independent
appraisal of real property executed in trust from bondsmen for the pur-
pose of determining their limit for executing bonds (RQ-0317-JC)

S U M M A R Y

Absent statutory authority, a county bail bond board may not require
an applicant for licensing to submit an independent appraisal of real
property to be executed in trust to the board as security for writing bail
bonds. The applicant for a license may voluntarily submit to a county
bail bond board an independent appraisal or other evidence of the value
of his or her property, and the board may consider the independent
appraisal or other evidence in determining the value of the applicant’s
real property.

Opinion No. JC-0367

The Honorable Jose R. Rodriguez, El Paso County Attorney, 500 East
San Antonio, Room 203, El Paso, Texas 79901

Re: Whether a county may charge an applicant for a plat revision the
costs of issuing notice of the proposed revision (RQ-0309-JC)

S U M M A R Y

Because it has no express constitutional or statutory authority to do so,
a county may not charge an applicant for a plat revision for the costs of

ATTORNEY GENERAL May 4, 2001 26 TexReg 3309



issuing notice of the proposed revision under Local Government Code
section 232.041(b).

Opinion No. JC-0368

The Honorable David Swinford, Chair, Agriculture and Livestock
Committee, Texas House of Representatives, P.O. Box 2910, Austin,
Texas, 78768-2910

Re: Whether a municipality may provide labor and equipment to con-
struct utilities on public easements and rights-of-way to serve a private
subdivision (RQ-0313-JC)

S U M M A R Y

A municipality may use municipal labor and equipment to extend util-
ity lines on public easements and rights-of-way to serve a residential
subdivision. See Tex. Loc. Gov’t Code Ann. §§ 402.001, .002 (Ver-
non 1999 & Supp. 2001).

Opinion No. JC-0369

The Honorable Bruce Isaacks, Denton County Criminal District Attor-
ney, 127 North Woodrow Lane, Denton, Texas 76205

Re: Whether a commissioners court is authorized to establish certain
policies restricting employees associations for whose benefit payroll
deductions for membership dues may be made and related question
(RQ-0314-JC)

S U M M A R Y

A commissioners court is authorized to establish a policy restricting the
employees associations for whose benefit payroll deductions for mem-
bership dues may be made under section 155.001(b) of the Texas Local
Government Code to those employees associations having a specified
minimum membership or of specified duration. The phrase "bona fide
employees association," as used in section 155.001(b), means an or-
ganization of employees, formed in good faith to promote a common
purpose and is broader than a "labor union" or a "labor organization."

Opinion No. JC-0370

The Honorable James Warren Smith, Jr., Frio County Attorney, 500
East San Antonio Street, Box 1, Pearsall, Texas 78061-3100

Re: Whether a county may pay accrued vacation or compensatory time
to two sheriff’s deputies if, when the time accrued, the county did not
permit such payments, and related question (RQ-0324-JC)

S U M M A R Y

A county may not pay accrued vacation or compensatory time to two
deputy sheriffs if, when the time accrued, the county did not permit
such payments. A county commissioners court has a nondelegable duty
to review the county payroll and to approve warrants. A county trea-
surer may not disburse county funds without the county commission-
ers court’s approval. See Tex. Loc. Gov’t Code Ann. §113.041(a), (c)
(Vernon Supp. 2001).

For further information, please call 512 463-2110.

TRD-200102297

Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: April 23, 2001

♦ ♦ ♦
Request for Opinions

RQ-0371-JC

Mr. Charles E. Bell, M.D., Executive Deputy Commissioner, Texas
Department of Health, 1100 West 49th Street, Austin, Texas 78756-
3199

Re: Whether federal law preempts regulation by the State Board of
Health under chapter 439 of the Health and Safety Code, which re-
lates to certain drugs to be shipped to foreign countries (Request No.
0371-JC)

Briefs requested by May 11, 2001

RQ-0372-JC

The Honorable Michael L. Williams, Chair, Texas Railroad Commis-
sion of Texas, 1701 North Congress Avenue, Austin, Texas 78711-2967

Re: Whether the Railroad Commission is responsible for implement-
ing the legislative directive of section 39.9048, Utilities Code, to im-
plement "a program to keep the costs of fuel, such as natural gas, used
for generating electricity low" (Request No. 0372-JC)

Briefs requested by May 12, 2001

RQ-0373-JC

The Honorable David Sibley, Chair, Business and Commerce Commit-
tee, Texas State Senate, P.O. Box 12068, Austin, Texas 78711

Re: Applicability of section 43.076, Local Government Code, to busi-
ness users of water and sanitary sewer service that have paid taxes to a
water district (Request No. 0373-JC)

Briefs requested by May 11, 2001

RQ-0374-JC

The Honorable Frank Madla, Chair, Intergovernmental Relations Com-
mittee, Texas State Senate, P.O. Box 12068, Austin, Texas 78711

Re: Whether the Railroad Commission may promulgate a rule impos-
ing standards of conduct on its members in a contested case proceeding
(Request No. 0374-JC)

Briefs requested by May 11, 2001

For further information, please call 512-463-2110.

TRD-200102296
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: April 23, 2001

♦ ♦ ♦
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TITLE 1. ADMINISTRATION

PART 12. COMMISSION ON STATE
EMERGENCY COMMUNICATIONS

CHAPTER 251. REGIONAL PLANS--
STANDARDS
1 TAC §251.9

The Commission on State Emergency Communications (CSEC)
proposes an amendment to §251.9, concerning the use and dis-
tribution of 9-1-1 funds for addressing maintenance by local gov-
ernments. The amendments are proposed in order to more effi-
ciently accommodate a broad range of local needs and requests
for maintaining the addressing location information, recognizing
that it forms the foundation of enhanced 9-1-1 databases which
are crucial to delivering effective and efficient responses to emer-
gency calls.

Section 251.9, Guidelines for Addressing Maintenance Funds,
defines the 9-1-1 addressing data maintenance project and de-
lineates funding parameters in support of the local governmental
entities that perform this important function. This rule was de-
signed to provide for continued maintenance of the initial 9-1-1
data developed in the rural addressing program as defined in
§251.3, Guidelines for Addressing Funds. As the program has
progressed and a statewide database has been implemented,
the CSEC recognizes that modifications may be needed in order
to transition this rule into the next phase of 9-1-1 data mainte-
nance. In taking this step, CSEC staff has worked with the Texas
Association of Regional Councils (TARC) Regional 9-1-1 Coor-
dinators subcommittee to attempt to modify the language and
specific funding parameters of the rule.

The rule was previously posted for comment in October, 2000,
with CSEC staff and TARC 9-1-1 coordinators working together
to identify language and funding parameters that would ac-
commodate a broad range of local needs. CSEC staff made
recommendations to the TARC group that would have provided
for broader funding parameters while redistributing maintenance
funding based upon county population and growth, as opposed

to requests. The TARC Regional 9-1-1 Coordinators subcom-
mittee reviewed and considered the staff recommendation,
but were unable to come to a consensus on acceptance or
an alternative set of funding parameters. At the December,
2000 Commission meeting, the Commission voted to table the
proposed rule as posted to provide additional time for TARC to
consider the rule.

Since the December Commission meeting, staff has had discus-
sions with TARC representatives and has determined that a new
approach to §251.9 may be in order. CSEC proposes that all
references to "addressing maintenance" be changed to "9-1-1
data maintenance" to reflect a move in a new direction to a more
comprehensive approach to maintaining the location information
that is so crucial to providing and enhanced level of 9-1-1 service.
The amendment also changes the title of the rule to Guidelines
for 9-1-1 Data Maintenance.

Carey F. Spence, interim executive director, has determined that
for the first five-year period the section is in effect there may be
limited fiscal implications for state or local government as a result
of enforcing or administering the section.

Ms. Spence also has determined that for each year of the first
five years the section is to be in effect, the public benefit antici-
pated as a result of enforcing the section will be better utilization
of funds for local addressing maintenance needs. The mainte-
nance of maps and records associated with an addressing sys-
tem enable efficient operation of an E9-1-1 system and the de-
livery of a caller’s location. There will be no effect on small busi-
nesses. There are no anticipated economic cost to persons who
are required to comply with the section as proposed. There is
no anticipated local employment impact as a result of enforcing
the section.

Comments on §251.9 must be submitted in writing within 30
days after publication of the proposal in the Texas Register
to Carey F. Spence, Interim Executive Director, Commission
on State Emergency Communications, 333 Guadalupe Street,
Suite 2-212, Austin, Texas 78701-3942.

Section 251.9 is proposed under Health and Safety Code, Chap-
ter 771, Sections 771.051, 771.055, 771.056, and 771.057; and
the Texas Administrative Code, Part XII, Chapter 251, Regional
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Plan Standards, which provides the Commission on State Emer-
gency Communications with the authority to develop and amend
a regional plan that meets standards set for the operation of
prompt and efficient 9-1-1 service throughout a region.

No other statutes, articles, or codes are affected by the proposed
amendment.

§251.9. Guidelines for 9-1-1 Data [Addressing] Maintenance
[Funds].

The [Advisory] Commission on State Emergency Communications
(Commission) has adopted a policy regarding 9-1-1 data [rural
addressing] maintenance and the use of state funds. These guidelines
address the use and distribution of 9-1-1 Funds and other related
funds. The maintenance of 9-1-1 data [street addresses] is essential to
E9-1-1 systems utilizing the Automatic Location Identification (ALI)
feature, which displays the locations of 9-1-1 callers.

(1) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(A) 9-1-1 Database Record - A physical record, which
includes the telephone subscriber information to include the caller’s
telephone number, related locational information, and class of service,
and also conforms to NENA adopted database standards.

(B) 9-1-1 Funds - Funds assessed and disbursed in ac-
cordance with the Texas Health and Safety Code, Chapter 771.

(C) Addressing Completion - A county addressing
project, based upon the inventory, has corrected address errors,
assigned street addresses, provided all new or changed addresses to
telephone companies, and established a maintenance method.

(D) Capital Replacement Cost - The non-recurring cost
of replacing equipment purchased with 9-1-1 funds amortized over a
selected period of time.

(E) Digital Map - A computer generated and stored data
set based on a coordinate system, which includes geographical and at-
tribute information pertaining to a defined location. A digital map in-
cludes street name and locational information; data sets related emer-
gency service provider boundaries as well as other associated data.

(F) Emergency Communications District - A public
agency or group of public agencies acting jointly that provided 9-1-1
service before September 1, 1987, or that had voted or contracted
before that date to provide that service; or a district created under
Texas Health and Safety Code, Chapter 772, Subchapter B, C, D, or E.

(G) Graphical Display of Location Information - The
ability to display a map on a telecommunicator’s terminal in response
to a 9-1-1 call or inquiry that relates to the caller’s location. Features
may include the display of an address or geographic based coordinate
locations and the ability to zoom, pan, and show other related geograph-
ical information or features.

(H) Geographic Information System (GIS) - A system
necessary to map emergency service number (ESN) boundaries and re-
flect annexations and other feature changes; to list emergency service
provider translations for ESNs; to provide and maintain master street
address guide (MSAG) format; to validate and resolve database dis-
crepancies; to project new addresses and block ranges as an initial as-
signment or correction; for ongoing issuance of new addresses; and for
locator maps for emergency services providers.

(I) Regional Planning Council (RPC) - A commission
established under Local Government Code, Chapter 391, also referred
to as a regional council of governments (COG).

(J) Strategic Plan - As part of a regional plan, a docu-
ment identifying 9-1-1 equipment and related activity, by strategic plan
component, required to support planned levels of 9-1-1 service within
a defined area of the state. The strategic plan shall cover a two year
planning period and specifically projects 9-1-1 costs and revenues as-
sociated with the above including equalization surcharge requirements.

(i) Strategic Plan Component - Within a 9-1-1 im-
plementation priority level, a category of 9-1-1 activity and/or equip-
ment generally associated with 9-1-1 implementation cost.

(ii) Strategic Plan Level - A Commission established
statewide implementation priority generally associated with a level of
9-1-1 service - e.g., Automatic Number Identification (ANI).

(K) Unaddressed County - A county in Texas, which
has not completely assigned new addresses and provided all new or
changed addresses to telephone companies under a county addressing
process.

(2) Policy and Procedures. As authorized by the Texas
Health and Safety Code, Chapter 771, the Commission may impose
9-1-1 emergency service fees and equalization surcharges to support
the planning, development, and provision of 9-1-1 service throughout
the state of Texas. The implementation of such service involves the
procurement, installation, and operation of equipment designed to ei-
ther support or facilitate the delivery of an emergency call to an appro-
priate emergency response agency. In addition, the Commission has
funded addressing projects throughout the state to allow for the imple-
mentation of Automatic Location Identification (ALI) level of service.
In the funding of such projects, it has been the policy of the Commis-
sion to fund geographic information systems and the development of
digital maps to support such activities. The Commission recognizes
that the maintenance of 9-1-1 data [addressing] systems is essential to
the proper operation of an E9-1-1 system and the delivery of a caller’s
location. If not properly maintained, the maps and records associated
with a 9-1-1 data [an addressing] system will soon become unreliable
and problematic.

(A) A regional planning council or emergency commu-
nication district applying on behalf of a county which is operating 9-1-1
service and has completed a county addressing project is considered el-
igible.

(B) Interlocal agreements shall be executed between the
regional planning council and the county. The agreement shall identify
the responsibilities of all parties and provide for the reporting of per-
formance measures.

(C) A 9-1-1 data [An addressing] maintenance plan
shall be submitted by the regional planning council in conjunction
with the approved strategic plan. The maintenance plan shall provide
an overview of all projected activities, identify all parties involved and
their associated responsibilities.

(D) Budgets shall be developed by the local govern-
ments each fiscal year, identifying all projected 9-1-1 data [address-
ing] maintenance expenditures. These budgets will be reviewed during
the strategic plan review process. Activities performed by the regional
planning council shall be identified within its administrative budget.

(E) 9-1-1 data [Addressing] maintenance funds will be
allocated based on need as justified by the local government and ap-
proved by the Commission. If equalization surcharge funds are re-
quired for 9-1-1 data [addressing] maintenance, they shall be allocated
first to eligible recipients requiring such funds for administrative bud-
getary purposes, followed by Level I, II, and III activities, in that order.
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(F) Budgeted costs associated with 9-1-1 Data [Ad-
dressing] Maintenance shall be monitored by the Commission staff
for consistency with approved strategic plans.

(3) Requesting 9-1-1 Data [Addressing] Maintenance
Funds. A strategic plan amendment from a regional planning council
or a request from an emergency communication district is required as
a means of requesting funds under this program.

(A) A strategic plan amendment from a regional plan-
ning council or a request from an emergency communication district
must contain the following:

(i) Certification of a fully executed interlocal agree-
ment between the regional planning council and the county;

(ii) A 9-1-1 data [An addressing] maintenance plan
identifying all activities and responsible parties involved; and

(iii) An approved budget outlining 9-1-1 data [ad-
dressing] maintenance components and projected expenditures.

(B) Funds requested by a regional planning council or
an emergency communication district shall be reflected as an expendi-
ture on the Commission Financial Status Report.

(4) Budget Components. A regional planning council or
an emergency communication district must submit a9-1-1 data[an ad-
dressing] maintenance budget to the Commission for approval. 9-1-1
data[Addressing] maintenance budgets may include the following cost
components listed in subparagraphs (A)-(K) of this paragraph:

(A) Personnel. Unless otherwise justified, 0.5 FTE will
be the maximum allowable for each county. For each staff position, the
following must be provided:

(i) Position title;

(ii) Duties related to 9-1-1 data [addressing] main-
tenance;

(iii) Total salary for the budget period;

(iv) Chargeable salary (total salary less release
time);

(v) Percentage of time to be charged to 9-1-1 data
[addressing] maintenance; and

(vi) Total salary chargeable to 9-1-1 data [address-
ing] maintenance.

(B) Travel. Total local travel estimated for the budget
period multiplied by the current reimbursement rate for use of person-
ally owned vehicles as defined by the State of Texas. List the cost rate
for county owned vehicles.

(C) Supplies. Total costs associated with consumable
office supplies to be purchased during the budget period. Also, total
costs associated with the reproduction of maps for use by local emer-
gency service agencies may be reflected as part of this item.

(D) Rent. Total square feet of space devoted to 9-1-1
data[addressing] maintenance times the rental rate to be charged during
the budget period.

(E) Maintenance and Repairs. Total maintenance costs
for 9-1-1 data [addressing] maintenance equipment during the bud-
get period. Computers, printers, plotters, distance measuring devices
(DMD), global positioning satellite (GPS) equipment and sign-making
machines may be included.

(F) Communications. Total costs for communications
including telephone, fax, courier, etc., during the budget period.

(G) Postage and Mailing. Total costs for postage and
mailing services expected during the budget period.

(H) Utilities. Total costs for utilities such as electricity,
gas, water, etc., expected during the budget period.

(I) Training. Total costs for training associated with
9-1-1 data [addressing] maintenance functions expected during the
budget period.

(J) Other. Total costs for other items not identified in
subparagraphs (A)-(I) of this paragraph.

(K) Street Sign Replacement. Cost share of the replace-
ment of existing street signs located in the unincorporated areas of the
county. This item shall not include the purchase of new signs in the
county subsequent to the completion of rural addressing.

(5) Capital Replacement. Costs for the replacement of
equipment purchased with 9-1-1 funds shall be reflected within the re-
gional planning council strategic plan Capital Recovery (Addressing)
component. Computers, printers, plotters, distance measuring devices
(DMD), global positioning satellite (GPS) equipment and sign-making
machines may be included. A capital replacement schedule will be
submitted to the Commission by the regional planning council.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102324
Carey F. Spence
Interim Executive Director
Commission on State Emergency Communications
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-6933

♦ ♦ ♦
TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 20. COTTON PEST CONTROL
The Texas Department of Agriculture (the department) proposes
amendments to §§20.1 and 20.3, new §§20.10 - 20.17, and the
repeal of §§20.2 and 20.10, 20.13 and 20.14, all concerning
quarantine requirements for cotton pest control. The amend-
ments and new sections are proposed to prevent the artificial
re-infestation of boll weevil into an area that is suppressed, func-
tionally eradicated, or eradicated. The boll weevil eradication
program in Texas was initiated in 1994 in an effort to rid the state
of the boll weevil. There are now 11 active eradication zones
in the state comprising approximately 6 million acres of cotton.
The Southern Rolling Plains Boll Weevil Eradication Zone was
one of the first eradication zones implemented and it has now
reached the functionally eradicated status. Once a zone has
become eradicated but is still surrounded by infested counties,
the zone can still become re-infested from outside areas. Elim-
ination of weevil re-infestations can be expensive. In areas of
the southeastern United States, the cost to stop re-infestations
ranged from $20,000 to over one million dollars with an average
cost of $125,000 per outbreak. The proposed rules will help pro-
tect the Southern Rolling Plains Zone, and other zones reaching
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the eradication stage in the future, from boll weevil re- infesta-
tion through the establishment of quarantine restrictions on the
movement of regulated articles from a quarantined area into a
restricted area. This proposal was developed using input ob-
tained from a Boll Weevil Quarantine Task Force composed of
representatives from cotton producer associations including the
Texas Cotton Ginners Association, the Texas Agricultural Exten-
sion Service, the Boll Weevil Technical Advisory Committee of
the Texas Boll Weevil Eradication Foundation and the Founda-
tion.

The repeal of §20.2 is proposed because the department has
proposed a new Subchapter B of Chapter 20, which does not re-
quire the payment of an inspection fee. The department also
proposes the repeal of the current Subchapter B. Quarantine
Requirements §§20.10, 20.13 and 20.14. The repeal of these
sections is proposed because new sections have been added
to replace §§20.10, 20.13 and 20.14 and current sections have
been updated. New Subchapter B. Quarantine Requirements
§§20.10-20.17 will replace those now in effect.

Section 20.1 defines terms used in Chapter 20 and is amended
to include new definitions of the terms "compliance agree-
ment, functionally eradicated area, hostable cotton, protection
plan, restricted area, and trap " and amended definitions of
"certificate, cotton, cotton products, destroyed, or destruction,
eradicated area, seed cotton, suppressed area, and treatment."
Definitions of "quarantined area" and "quarantined articles"
are deleted since they are defined within new §20.11 and new
§20.15, respectively. The definition of "inspector" is deleted
because that term is not used in the proposed new sections.
The amendments to §20.3 clarify the section and make it
consistent with proposed new §§20.10-20.17.

New §20.10 - 20.11 defines the pest and the quarantined areas.
New §20.12 - 20.14 establishes three categories of boll wee-
vil eradication (suppressed, functionally eradicated, and eradi-
cated areas) and identifies counties within the functionally erad-
icated area. The Texas Boll Weevil Eradication Foundation rec-
ommended to the department that the Southern Rolling Plains
Boll Weevil Eradication Zone be declared functionally eradicated
and provided scientific documentation acceptable to the depart-
ment indicating that movement of regulated articles into this zone
presented a threat to the success of boll weevil eradication. The
data indicated that boll weevil numbers were well below the re-
quirement of an average of 0.001 per trap. Consequently, the
commissioner declared the Southern Rolling Plains Zone to be
functionally eradicated on September 20, 2000. Regulated ar-
ticles are listed in new §20.15. The articles include equipment
involved in harvesting and transportation of cotton as well as cot-
ton products. New §20.16 describes restrictions for movement
of cotton products and equipment as well as methods by which
movement is allowed. Equipment listed as a regulated article
must be cleaned or treated prior to moving into a restricted area.
Other regulated articles may be moved into a restricted area pro-
vided that the producer, transporter, ginner, or other responsible
party has implemented a protection plan approved by the depart-
ment and operates under the conditions of a compliance agree-
ment established with the department. New §20.17 provides for
inspections and certificates to be issued by an authorized repre-
sentative of the department to certify that regulated articles have
been treated and do not represent a pest risk.

Ed Gage, coordinator for pest management programs, has de-
termined that for the first five-year period the proposed amend-
ments and new sections are in effect, there is no anticipated fis-
cal impact on state or local governments as a result of adminis-
tration and enforcement of the sections.

Mr. Gage has also determined that for each year of the first five
years the proposed amendments and new sections are in effect,
the public benefit anticipated as a result of administering and en-
forcing the new and amended sections is that the risk of artificial
re-infestation of a restricted area by boll weevils will be minimized
thereby protecting the investment that cotton producers and the
State of Texas have made to eradicate the pest. Once the boll
weevil is reduced to low levels or eradicated from cotton produc-
ing areas of the state, fewer insecticide applications should be
necessary to produce high quality cotton. In other eradicated ar-
eas of the United States, it is estimated that growers are saving
an average of $36 per acre in reduced pesticide applications and
earning an additional $42 per acre from increased cotton yield.
Preventing re-infestation by boll weevils in restricted areas may
enable Texas cotton producers to achieve similar results.

There will be a cost to some individuals, microbusinesses and
small businesses including cotton producers, transporters, gin-
ners and others directly involved in cotton production. There will
be a cost incurred for cleaning and/or treating equipment, such
as cotton pickers, cotton strippers, boll buggies, and module
trucks, used for harvesting or transporting cotton when moved
into or through restricted areas. There will also be a cost in-
curred for cleaning and/or treating equipment used in stalk de-
struction, such as tractors, shredders, plows, and disks, when
moved into or through restricted areas. Cleaning involves the
physical removal of hostable material through methods such as
removal by hand, high-pressure air cleaning, and high pressure
washing. Treatment of equipment will involve fumigation of regu-
lated articles as prescribed by the department. Costs associated
with cleaning or treating equipment will vary depending upon the
cleaning or treatment method used, the cleanliness of the equip-
ment, the capabilities of the grower, and the type of equipment
being cleaned or treated. Because of the wide range of variables
involved in cleaning and treating equipment, a cost to affected
persons cannot be determined at this time. There may also be
costs associated with implementing a protection plan if mitigat-
ing measures are required to safeguard a restricted area from
re-infestation by boll weevil. In the proposed rule, a protection
plan is defined as a plan developed for the purpose of mitigating,
with the goal of preventing, boll weevil infestation and establish-
ment in an area. Mitigating measures will vary depending upon
the location selected, the type of equipment being used, and the
associated quarantined article. Measures may include, but are
not limited to, the following: approved insecticide field treatment
of cotton and cotton products prior to delivery to an area or a
gin; requirements for moving, handling, storage and treatment
or use of approved insecticide applications to regulated articles;
and the monitoring of boll weevils at a specified site(s). Costs
associated with implementing a protection plan will vary due to
the wide range of mitigating measures possible. In some circum-
stances, the use of current practices or equipment by a producer,
transporter, ginner, or other responsible parties may be approved
in the protection plan, thereby minimizing costs to those affected
by the proposed rule. Because each plan may be unique and sit-
uation specific, costs associated with implementing a protection
plan cannot be determined at this time.

Comments on the proposal may be submitted to Ed Gage, coor-
dinator for pest management, Texas Department of Agriculture,
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P.O. Box 12847, Austin, Texas 78711. Comments must be re-
ceived no later than 30 days from the date of the publication of
the proposal in the Texas Register.

SUBCHAPTER A. GENERAL PROVISIONS
4 TAC §20.1, §20.3

The amendments to §§20.1 and 20.3 are proposed in accor-
dance with the Texas Agriculture Code (the Code), §74.006,
which provides the department with the authority to adopt rules
as necessary for the effective enforcement and administration
of Chapter 74, Subchapter A; §74.004 which provides the de-
partment with the authority to establish regulated areas, dates
and appropriate methods of destruction of stalks, other cotton
parts and products of host plants for cotton pests; and §74.122,
which provides the department with the authority to adopt rules
relating to quarantining areas of Texas that are infested with
the boll weevil, including rules addressing the storage and
movement of regulated articles into and out of a quarantined
area; and §74.123, which authorizes the department to issue
or authorize the issuance of certificates or permits relating to
movement of a regulated article.

The code that is affected by the proposal is Texas Agriculture
Code, Chapter 74, Subchapters A and D.

§20.1. Definitions.

[In addition to thedefinitionsset out in theTexasAgricultureCodeand
in theTexasAdministrative Code the] Thefollowing words and terms,
when used in this chapter, shall have the following meanings unless the
context clearly indicates otherwise.

(1) (No change.)

(2) Certificate--A phytosanitary certificate issued by an
authorized representative of the department [inspector] allowing the
movement of plants or plant products, or a document issued by an
authorized representative of the department [inspector] allowing the
movement of equipment or vehicles.

(3) (No change.)

(4) Compliance agreement - A written agreement signed
by a person engaged in growing, distributing, handling or moving reg-
ulated articles whereby, he or she agrees to comply with conditions
specified in the agreement concerning the basis upon which a certifi-
cate may be issued for movement of regulated articles or for the pur-
poses of compliance with applicable rules.

(5) [(4)] Cotton--All parts of cotton and wild cotton plants
of the genera Gossypium and Thurberia [,except cotton products].

(6) [(5)] Cotton destruction date--The date established in
this chapter for the destruction of cotton stalks.

(7) [(6)] Cotton lint--All forms of raw ginned cotton except
linters and gin waste.

(8) [(7)] Cotton products--Seed cotton, cotton lint, linters,
oil mill waste, gin waste, squares, bolls, gin trash, cotton seed, cotton-
seed hulls, and all other forms of unmanufactured cotton fiber.

(9) [(8)] Cotton seed--The seed of the cotton plant, sepa-
rated from lint.

(10) [(9)] Destroyed, or destruction--Killed by cutting
or dislodging the roots, burying the entire plant, or by an alternative
method which completely kills the leaves, stems, flowers, fruit, and
roots of the plant. In zones with a shred and/or plow destruction
requirement, shredded cotton will be considered destroyed.

(11) [(10)] Eradicated area--An area [declared by thecom-
missioner of agricultureto be] apparently free of [either pink bollworm
or] boll weevil or, for which scientific documentation acceptable to the
department has been provided that indicates that no boll weevils were
captured for a period of at least one cotton growing season by weevil
pheromonetraps operated by the TexasBoll Weevil Eradication Foun-
dation or other governmental agency. [infestation. The commissioner
may grant such adesignationafter awrittenrecommendation issubmit-
ted to the department from the Texas Boll Weevil Eradication Foun-
dation, the Director of the Texas Agricultural Extension Service, the
Director of the Texas Agricultural Experiment Station, or the United
States Department of Agriculture (USDA) which includes competent
scientific documentation indicating thearea isapparently freeof infes-
tation.]

(12) [(11)] Eradication area--A defined area in which aboll
weevil [an] eradication program has been initiated.

(13) Foundation - The Texas Boll Weevil Eradication
Foundation, Inc.

(14) Functionally eradicated area - An area meeting the
trapping criteria for a suppressed area with no confirmed evidence of
boll weevil reproduction occurring in the area and no oviposition in
squares, and in which the movement of regulated articles presents a
threat to the success of the boll weevil eradication program. The boll
weevil population must beequal to or lessthan an averageof 0.001 boll
weevilsper trap per week for thecotton growing season asmeasured by
boll weevil pheromone traps operated by the Texas Boll Weevil Eradi-
cation Foundation or other governmental agency.

(15) [(12)] Gin motes--Short fragments of unmanufac-
tured cotton fiber removed from lint cleaners after ginning cotton.

(16) [(13)] Gin trash--All material produced during the
cleaning and ginning of seed cotton, except lint, linters, cotton seed,
and gin waste.

(17) [(14)] Gin waste--All forms of unmanufactured waste
cotton fiber resulting from the ginning of seed cotton, including gin
motes.

(18) Hostable cotton --Cotton that has fruiting structures
such as buds, squares, flowers or bolls present.

[(15) Inspector--An employee of the department, or the
United StatesDepartment of Agriculturewho is authorized to conduct
inspections, or an individual designated by the commissioner of
agriculture. ]

(19) [(16)] Linters--Residual unmanufactured cotton fiber
separated from cottonseed after the lint has been removed.

(20) [(17)] Non-hostable cotton--Cotton that is free of
fruiting structures such as buds, squares, flowers or bolls.

(21) [(18)] No-till cotton field--A field in which the soil
is left undisturbed from the time the cotton crop is harvested until the
new crop is planted in narrow slots and weed control is accomplished
using herbicides.

(22) [(19)] Oil mill waste--Waste products, including lin-
ters, derived from the milling of cotton seed.

(23) [(20)] Plow--To dislodge or sever the roots of plants
in a manner which prevents further growth. Equipment used to ac-
complish this could include a stalk puller, any type of plow, or similar
implement.
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(24) Protection plan - A plan developed for the purpose of
mitigating, with the goal of preventing, boll weevil infestation and es-
tablishment in an area. Mitigating measures may include, but are not
limited to, the following:

(A) approved insecticide field treatment of cotton and
cotton products prior to delivery to an area or a gin;

(B) requirements for moving, handling, storage and
treatment or use of approved insecticide applications to regulated
articles; and

(C) monitoring of boll weevils at a specified site(s).

[(21) Quarantined area--Any portion of the State of Texas
which has been placed under quarantine by the department dueto cot-
ton pest(s) infestation.]

[(22) Quarantined articles--The following articles are
quarantined: boll weevil; pink bollworm; cotton; cotton products; any
means of transportation which have been used in conveying cotton
products and any other item contaminated with cotton or cotton pests,
including any equipment used in harvesting cotton. Baled cotton and
manufactured cotton products are not quarantined articles.]

(25) [(23)] Regrowth cotton--Cotton that has not been
completely destroyed in such a way as to absolutely prevent further
growth.

(26) Restricted Area --An area designated as suppressed,
functionally eradicated, or eradicated of boll weevils, as those terms
are defined in this section.

(27) [(24)] Seed cotton--All forms of un-ginned
[unginned] cotton from which the seed has not been separated.

(28) [(25)] Stalk puller--An implement which dislodges
the roots of cotton plants by pulling up the stalks.

(29) [(26)] Standing stalks--Original, undestroyed cotton
plants growing in a field before or after harvesting.

(30) [(27)] Suppressed area--An area [declared by the
commissioner of agriculture]in which some boll weevil reproduction
may be present in the areaor aportion thereof, and in which the move-
ment of regulated [quarantined] articles presents a threat to the success
of the boll weevil eradication program [of either pink bollworm or
boll weevil]. The boll weevil population must be equal to or less than
0.025 boll weevils per trap per week for the cotton- growing season
as measured by boll weevil pheromone traps operated by the Texas
Boll Weevil Eradication Foundation or other governmental agency.
[The commissioner may grant such a designation after a written
recommendation is submitted to the department from the Texas Boll
Weevil Eradication Foundation, the Director of the Texas Agricultural
Extension Service, the Director of the Texas Agricultural Experiment
Station, or the United States Department of Agriculture (USDA)
which includes competent scientific documentation indicating that
movement of quarantined articles into the area presents a threat to the
success of eradication in an eradication area.]

(31) Trap -A type of adult boll weevil pheromone trap ap-
proved by the Texas Boll Weevil Eradication Foundation.

(32) [(28)] Treatment--The act of eliminating possible cot-
ton pest infestation(s) by means of cleaning, sprayingor fumigation to
[in instances in which normal cleaning will not] eliminate the infesta-
tion.

(33) [(29)] Volunteer cotton--Cotton developing after the
growing season from incidental seeds.

§20.3. Violations and Enforcement Actions.

(a) Violations. In addition to any other violations that may
arise under requirements of the Texas Agriculture Code, Chapter 74,
or regulations adopted pursuant to the Texas Agriculture Code, Chapter
71 or Chapter 74:

(1) Failure to comply with cotton stalk destruction require-
ments outlined in Subchapter C of this chapter (relating to Stalk De-
struction Program) constitutes a violation.

(2) Failure to submit a notification of alternative stalk de-
struction methods when required constitutes a violation.

(b) Enforcement Actions.

(1) The department may direct any means of conveyance
containing plants, plant products, or other items susceptible to cotton
pest contamination to an authorized inspection point for treatment or
reinspection prior to entering a restricted area [zone].

(2) Any violation of these rules is subject to civil and crim-
inal penalties. In addition, the department may revoke a certificate or
compliance agreement, and/or assess administrative penalties as pre-
scribed in the Texas Agriculture Code, §12.020, against any person for
a violation of these rules and/or for failure to adhere to the conditions
of a protection plan.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102325
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 463-4075

♦ ♦ ♦
4 TAC §20.2

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Agriculture or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal of §20.2. is proposed in accordance with the Texas
Agriculture Code (the Code), §12.016, which provides the de-
partment with the authority to adopt rules as necessary for ad-
ministration of the Code; and §74.006, which provides the de-
partment with the authority to adopt rules as necessary for the
enforcement of boll weevil eradication.

The code that is affected by the proposal is the Texas Agriculture
Code, Chapter 12 and Chapter 74, Subchapter A.

§20.2. Inspection Fee.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102326
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Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 463-4075

♦ ♦ ♦
SUBCHAPTER B. QUARANTINE
REQUIREMENTS
4 TAC §§20.10, 20.13, 20.14

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Department of Agriculture or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal of §§20.10, 20.13 and 20.14 is proposed in accor-
dance with the Texas Agriculture Code (the Code), §12.016,
which provides the department with the authority to adopt rules
as necessary for administration of the Code, §74.006, which
provides the department with statutory authority to adopt rules
as necessary for the enforcement of boll weevil eradication.

The code that is affected by the proposal is the Texas Agriculture
Code, Chapter 12 and Chapter 74, Subchapter A.

§20.10. Quarantined Areas.

§20.13. Restrictions.

§20.14. Certificates.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102327
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 463-4075

♦ ♦ ♦
4 TAC §§20.10 - 20.17

New §§20.10-20.17, are proposed under the Texas Agriculture
Code (the Code), §71.003, which provides the department with
the authority to declare quarantines around pest-free areas to
protect such areas from a pest; §71.005, which provides the de-
partment with the authority to prevent the movement of any plant
or pest which poses a risk to a pest-free area; §74.122, which
provides the department with the authority to adopt rules relating
to quarantining areas of Texas that are infested with the boll wee-
vil, including rules addressing the storage and movement of reg-
ulated articles into and out of a quarantined area; and §74.123,
which authorizes the department to issue or authorize the is-
suance of certificates or permits relating to movement of a reg-
ulated article.

The code affected by the proposal is the Texas Agriculture Code,
Chapters 71 and 74.

§20.10. Quarantined Pest.

Thequarantined pest istheboll weevil, AnthonomusgrandisBoheman,
in any living stage of development.

§20.11. Quarantined Areas.

Thequarantined areasarethoseareasnot declared assuppressed, func-
tionally eradicated, or eradicated.

§20.12. Suppressed Areas.

Thecommissioner may grant arequest for declaration of anareaassup-
pressed after awritten recommendation issubmitted to thedepartment
from theFoundation, supported by scientific documentation acceptable
to the department indicating that movement of regulated articles into
the area presents a threat to the success of boll weevil eradication.

§20.13. Functionally Eradicated Areas.
(a) Thecommissioner may grant arequest for declarationof an

area as functionally eradicated after a written recommendation is sub-
mitted to the department from the Foundation, supported by scientific
documentation acceptable to thedepartment indicating that movement
of regulated articlesinto theareapresentsathreat to thesuccessof boll
weevil eradication.

(b) The Southern Rolling Plains Boll Weevil Eradication
Zone, as defined in the Texas Agriculture Code, §74.1021, has been
declared as functionally eradicated by the commissioner.

§20.14. Eradicated Areas.
The commissioner may grant a request for declaration of an area as
eradicated after a written recommendation is submitted to the depart-
ment from the Foundation, supported by scientific documentation ac-
ceptable to the department indicating that movement of regulated arti-
cles into the area presents a threat to the success of boll weevil eradi-
cation.

§20.15. Regulated Articles.
(a) The quarantined pest as defined in §20.10 of this title (re-

lating to Quarantined Pest.

(b) Cotton harvesting equipment and other equipment associ-
ated with theproduction and transport of cotton, including, but not lim-
ited to the following:

(1) harvest equipment:

(A) cotton pickers;

(B) cotton strippers; or

(C) other mechanical harvesting equipment;

(2) handling and transport equipment:

(A) module builders;

(B) module hauling equipment;

(C) boll buggies; and

(D) any other equipment or vehicles associated with
cotton harvest;

(3) miscellaneous associated equipment:

(A) trucks (service trucks, parts trucks, harvesting
equipment trucks);

(B) flatbed trailers, portable living quarters, fuel and all
other support vehicles; and

(C) tractors, shredders, plows, discs, and other equip-
ment associated with stalk destruction activities which have regulated
articles present; and

(4) vehicles used to remove and/or transport cotton prod-
ucts.

(c) Gin equipment previously used for the ginning of cotton .
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(d) Cotton products asdefined in §20.1 of this title (relating to
Definitions).

(e) Cotton as defined in §20.1 of this title (relating to Defini-
tions).

(f) All other products, articlesor meansof conveyancenot cov-
ered above when the quarantined pest is present.

§20.16. Restrictions.

(a) General. Movement of regulated articles is prohibited in
the following cases:

(1) from or through a quarantined area to an eradicated
area, a functionally eradicated area, or a suppressed area;

(2) from or through asuppressed area to an eradicated area
or a functionally eradicated area;

(3) from or through a functionally eradicated area to an
eradicated area; or

(4) when the department determines that the movement
may cause an increase in infestation of boll weevil.

(b) Exemptions. The following are exempt from the require-
ments of this subchapter:

(1) cotton seed and vehicles transporting the seed;

(2) baled cotton, baled gin motes and linters and vehicles
transporting baled cotton and baled gin motes and linters; and

(3) manufactured cotton products.

(c) Exceptions. The following are exceptions to the restric-
tions in subsection (a) of this section:

(1) Cotton harvesting equipment and other equipment as-
sociated with the production and transport of cotton as well as used
gin equipment, otherwise prohibited from movement by these rules,
may be moved to or through a restricted area provided the equipment
is free of cotton products and boll weevils in any stage of development
or treated in one of the following manners:

(A) physical removal of hostablematerial including, but
not limited to, the following methods:

(i) removal by hand.

(ii) high-pressure air cleaning; or

(iii) high pressure washing; or

(B) fumigation of regulated articlesasprescribed by the
department.

(2) Cotton products and other regulated articles, otherwise
prohibited from movement by these rules, may be transported to or
through arestricted areaprovided that theproducer, transporter, ginner,
or other responsibleparty has implemented a protection plan approved
by the department and operates under the conditions of a compliance
agreement established with the department.

§20.17. Inspections and Certificates.

(a) Inspections. An inspection for movement of regulated ar-
ticles within Texas is not required, but may be obtained upon request
to the department.

(b) Certificates.

(1) An inspection certificate may be issued certifying the
movement of regulated articles in compliance with these rules, for the
current growing season, if an authorized representative of the depart-
ment determines:

(A) that adequate measures have been taken to ensure
that therewill be littleor no danger of increased infestation of thequar-
antined pest or expansion of a regulated area by such movement; or

(B) that the articles have been treated to eliminate in-
festation of the quarantined pest, for a specific location; or

(C) that such movement will not result in the spread or
increased infestation of the quarantined pest.

(2) Any certificatemay bewithdrawn or cancelled if an au-
thorized representativeof thedepartment determinesthat theuseof the
issued certificate may result in the spread of the quarantined pest.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102328
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 463-4075

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 1. TEXAS BOARD OF
ARCHITECTURAL EXAMINERS

CHAPTER 1. ARCHITECTS
SUBCHAPTER B. REGISTRATION
22 TAC §1.21

The Texas Board of Architectural Examiners proposes an
amendment to Chapter 1, Subchapter B, §1.21 concerning the
conditions under which an applicant may obtain architectural
registration in Texas. The amendment to this section is intended
to clarify the eligibility requirements for architectural registration
in Texas.

Cathy L. Hendricks, Executive Director, Texas Board of Archi-
tectural Examiners, anticipates that there will be no measurable
fiscal implications for state or local government for the first five
years the section as proposed is in effect.

Ms. Hendricks anticipates that for each year of the first five years
the section as proposed is in effect, the public benefits antici-
pated as a result of the proposed amendment will be that it will be
easier for persons affected by the rule to understand and abide
by it.

There is expected to be no cost to small businesses or individuals
as a result of the amendment.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, Texas 78711-2337.

The amendment is proposed pursuant to Section 7 and Section
3(b) of Article 249a, Vernon’s Texas Civil Statutes, which pro-
vide the Texas Board of Architectural Examiners with authority
to promulgate rules necessary for the performance of its statu-
tory duties, including the duty to establish registration standards.
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This proposed amendment does not affect any other statutes.

§1.21. Registration by Examination[Eligibility].

(a) In order to obtain architectural registration by examination
in Texas, an Applicant[applicant shall]:

(1) shall have a professional degree from an architectural
educational program accredited by the National Architectural Accred-
itation Board (NAAB) [and] or from an architectural educational pro-
gram outside the United States where an Educational Evaluation Ser-
vice for Architects (EESA) evaluation has concluded that the program
is equivalent to an NAAB accredited professional program;

(2) shall successfully demonstrate completion of the Texas
Boardof Architectural Examiners[requirementsof the] Intern Develop-
ment Training Requirement; and[Program (IDP) pursuant to the Texas
Table of Diversified Experience Requirements for the IDP.]

(3) shall successfully complete the architectural registra-
tion examination as more fully described in Subchapter C.

(b) The following Applicants[applicants] for architectural reg-
istration shall not be required to [demonstratethat they havecompleted]
complete the requirements of the IDP:

(1) Applicants[applicants]for registration by examination
who successfully demonstrate that prior to January 1, 1984, they ac-
quired eight years of acceptable architectural experience or eight years
of a combination of acceptable education and experience;

(2) Applicants[applicants]for reciprocal registration who
successfully demonstrate that they acquired at least three years of
acceptable architectural experience following registration in another
jurisdiction; such architectural experience shall be evaluated according
to the Texas Table of Equivalents for Education and Experience in
Architecture.[architecture.]

(c) An Applicant[applicant]for architectural registration
by examination who commenced his/her architectural education or
experience prior to September 1, 1999, shall be subject to the rules
and regulations relating to educational and experiential requirements
as they existed on August 31, 1999.

(d) For purposes of this section, an Applicant[applicant]shall
be considered to have "commenced" his/her architectural education
upon enrollment in an acceptable architectural educational program.

[(e) Applicants for the Architect Registration Examination
shall process application records through the National Council of
Architectural Registration Boards (NCARB).]

(e) [(f)] Pursuant to the provisions of §231.302 of the Texas
Family Code, each applicant shall submit his/her social security num-
ber to[on forms prescribed by] the Board. The Applicant’s social se-
curity number [Such information] shall be considered confidential as
stated in §231.302(e) of the Texas Family Code.

(f) The Board may take action against an Applicant or Candi-
date pursuant to §1.151

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102259

Cathy L Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §1.22

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Board of Architectural Examiners or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Board of Architectural Examiners proposes the repeal
of §1.22 pertaining to the factors which would cause the denial
of an applicant’s eligibility as a candidate for registration.

Simultaneously, the agency is proposing a new rule with section
number 1.21(f) to replace the rule proposed for repeal. Due to
the extensive modifications proposed in the new rule, amending
the existing rule is less practical than repealing the existing rule
and publishing a new rule. The modifications are being made as
a result of the agency’s review of Title 22, Chapter 1, Subchapter
B, as mandated by Article IX of the General Appropriations Act.

Cathy L. Hendricks, Executive Director, has determined that for
each of the first five years the proposed repeal is in effect there
are expected to be no fiscal implications for state or local gov-
ernment as a result of the repeal.

Ms. Hendricks has also determined that for each year of the first
five years after the repeal, the public benefits anticipated as a
result of the repeal will be that the Board will be administering
new rules which more clearly define professional responsibilities
and are more consistent with current industry standards.

The repeal is not expected to impact small business significantly.

No economic cost to persons affected by the repeal is expected
as a result of the repeal.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, Texas 78711-2337.

The repeal is proposed pursuant to Section 3(b) of Article 249a,
Vernon’s Texas Civil Statutes, which provides the Texas Board of
Architectural Examiners with authority to promulgate rules nec-
essary to perform its statutory duties.

This proposed repeal does not affect any other statutes.

§1.22. Exceptions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102264
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
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The Texas Board of Architectural Examiners proposes new §1.22
which pertains to allowing an architect from another jurisdiction
to apply for registration in Texas by reciprocal transfer.

Due to the proposal of extensive modifications, publishing an
amendment to the existing rule is less practical than the alterna-
tive of repealing the existing rule and publishing a new rule. The
new rule is being proposed as a result of the agency’s review
of Title 22, Chapter 1, Subchapter B, as mandated by Article IX
of the General Appropriations Act. The new rule simply reorga-
nizes and restates existing standards so that they will be easier
to understand and follow.

New §1.22 requires that an individual seeking architectural reg-
istration through reciprocal transfer must demonstrate that he or
she has an active registration in good standing in another juris-
diction whose registration requirements are substantially equiv-
alent to those of Texas or that he or she currently is certified by
the National Council of Architectural Registration Boards.

Cathy L. Hendricks, Executive Director, anticipates that for each
of the first five years the proposed rule is in effect there will be
no measurable fiscal implications for state or local government
as a result of enforcing or administering it.

The public benefits expected as a result of the new rule are that
it will be easier for persons affected by the registration rules to
understand and abide by them.

There is expected to be no measurable impact on small business
or individuals because the new rule simply restates existing re-
quirements.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, Texas 78711-2337.

The new rule is proposed pursuant to Section 3(b) and Section
8(a) of Article 249a, Vernon’s Texas Civil Statutes which pro-
vide the Texas Board of Architectural Examiners with authority
to promulgate rules, including rules regarding reciprocal regis-
tration standards.

These proposed sections do not affect any other statutes.

§1.22. Registration by Reciprocal Transfer.

(a) A person who holds avalid certificate of architectural reg-
istration in another jurisdiction may apply for architectural registration
in Texas by reciprocal transfer.

(b) In order to obtain architectural registration by reciprocal
transfer, an Applicant must demonstrate the following:

(1) the Applicant currently holds an architectural registra-
tion that is active and in good standing in another jurisdiction and that
jurisdiction’s architectural registration requirements are substantially
equivalent to Texas architectural registration requirements; or

(2) theApplicant currently holdsaCertificateRecord from
the National Council of Architectural Registration Boards (NCARB)
that is in good standing.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102260

Cathy L. Hendricks, AISD/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §1.23

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Board of Architectural Examiners or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Board of Architectural Examiners proposes the repeal
of §1.23 pertaining to the forms and instructions an application
needs to submit an application for registration.

Simultaneously, the agency is proposing a new rule with section
number 1.23(a) to replace the rule proposed for repeal. Due to
the extensive modifications proposed in the new rule, amending
the existing rule is less practical than repealing the existing rule
and publishing a new rule. The modifications are being made as
a result of the agency’s review of Title 22, Chapter 1, Subchapter
B as mandated by Article IX of the General Appropriations Act.

Cathy L. Hendricks, Executive Director, has determined that for
each of the first five years the proposed repeal is in effect there
are expected to be no fiscal implications for state or local gov-
ernment as a result of the repeal.

Ms. Hendricks has also determined that for each year of the first
five years after the repeal, the public benefits anticipated as a
result of the repeal will be that the Board will be administering
new rules which more clearly define professional responsibilities
and are more consistent with current industry standards.

The repeal is not expected to impact small business significantly.

No economic cost to persons affected by the repeal is expected
as a result of the repeal.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, Texas 78711-2337.

The repeal is proposed pursuant to Section 3(b) of Article 249a,
Vernon’s Texas Civil Statutes, which provides the Texas Board of
Architectural Examiners with authority to promulgate rules nec-
essary to perform its statutory duties.

This proposed repeal does not affect any other statutes.

§1.23. Forms and Instructions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102265
Cathy L. Hendricks, AISD/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
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The Texas Board of Architectural Examiners proposes new §1.23
which sets forth the procedures for applying for architectural reg-
istration in Texas.

Due to the proposal of extensive modifications, publishing an
amendment to the existing rule is less practical than the alterna-
tive of repealing the existing rule and publishing a new rule. The
new rule is being proposed as a result of the agency’s review of
Title 22, Chapter 1, Subchapter B, as mandated by Article IX of
the General Appropriations Act.

New §1.23 requires all applicants to apply for registration
through the National Council of Architectural Registration
Boards (NCARB) and allows the Board to require additional
information or documentation from the applicant during the
review process. It requires the Board to notify each applicant in
writing regarding approval or rejection of the application.

Cathy L. Hendricks, Executive Director, Texas Board of Archi-
tectural Examiners, anticipates that there will be no measurable
fiscal implications for state or local government for the first five
years the section as proposed is in effect.

The public benefits expected as a result of the new rule are that
it will be easier for persons affected by the rule’s provisions to
understand and abide by them and that it will be clear that the
Board may require additional information or documentation from
an applicant to supplement the NCARB application materials.

There is expected to be no measurable impact on small business
or individuals.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, Texas 78711-2337.

The new rule is proposed pursuant to Section 3(b) of Article
249a, Vernon’s Texas Civil Statutes which provides the Texas
Board of Architectural Examiners with authority to promulgate
rules necessary to the performance of its duties.

These proposed sections do not affect any other statutes.

§1.23. Application Process.

(a) Applicants for architectural registration by examination or
by reciprocal transfer must apply through NCARB. Each Applicant for
architectural registration is responsible for having NCARB transmit to
the Board a completed application with all required supporting docu-
mentation.

(b) Upon receipt of thecompleted application and all required
supporting documentation from NCARB and receipt of the required
application fee, the Board shall evaluate the Applicant’ s application
materials. The Board may require additional information or documen-
tation from the Applicant.

(c) The board will notify each Applicant in writing regarding
the approval or rejection of the Applicant’s application.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102261

Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §1.24

The Texas Board of Architectural Examiners proposes an
amendment to Chapter 1, Subchapter B, §1.24 concerning fees.
The amendment is intended to clarify the existing rule and also
intended to require that the Board publish its fee schedule.

Cathy L. Hendricks, Executive Director, Texas Board of Archi-
tectural Examiners, anticipates that there will be no measurable
fiscal implications for state or local government for the first five
years the section as proposed is in effect.

Ms. Hendricks anticipates that for each year of the first five years
the section as proposed is in effect, the public benefits antici-
pated as a result of the proposed amendment will be that it will
be easier for persons affected by the rule to understand it and
also that people will be better informed of the Board’s actions in
relation to fees.

There is expected to be no cost to small businesses or individuals
as a result of this amendment.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, Texas 78711-2337.

The amendment is proposed pursuant to Section 3(b) and Sec-
tion 3(h) of Article 249a, Vernon’s Texas Civil Statutes, which
provide the Texas Board of Architectural Examiners with author-
ity to promulgate rules necessary for the performance of its statu-
tory duties, including rules related to fees for services provided
by the Board.

This proposed amendment does not affect any other statutes.

§1.24. Fees.

The Board shall establish a schedule of fees for services provided by
the Board, including fees related to application procedures. The fee
schedule established by the Board shall be published, and copies shall
be available from the Board’s office.[The current schedule of fees re-
quired by theBoard for application, examination, registration, renewal,
and reinstatement is available from the Board’s office.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102262
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §§1.25 - 1.29

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
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Texas Board of Architectural Examiners or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Board of Architectural Examiners proposes the repeal
of §1.25 pertaining to how the Board will process an application
upon its receipt from NCARB; §1.26 pertaining to notifying ap-
plicants of the approval or rejection of their applications; §1.27
pertaining to the length of time an application will be maintained;
§1.28 pertaining to reciprocal transfers; and §1.29 pertaining to
education and experience equivalencies.

Simultaneously, the agency is proposing new rules 1.23(b),
1.23(c), 1.25, 1.22 and 1.23(c), and 1.21(b) to replace rules
1.25, 1.26, 1.27, 1.28 and 1.29, respectively which are proposed
for repeal. Due to the extensive modifications proposed in the
new rule, amending the existing rule is less practical than
repealing the existing rule and publishing a new rule. The
modifications are being made as a result of the agency’s review
of Title 22, Chapter 1, Subchapter B, as mandated by Article IX
of the General Appropriations Act.

Cathy L. Hendricks, Executive Director, has determined that for
each of the first five years the proposed repeal is in effect there
are expected to be no fiscal implications for state or local gov-
ernment as a result of the repeal.

Ms. Hendricks has also determined that for each year of the first
five years after the repeal, the public benefits anticipated as a
result of the repeal will be that the Board will be administering
new rules which more clearly define professional responsibilities
and are more consistent with current industry standards.

The repeal is not expected to impact small business significantly.

No economic cost to persons affected by the repeal is expected
as a result of the repeal.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, Texas 78711-2337.

The repeal is proposed pursuant to Section 3(b) of Article 249a,
Vernon’s Texas Civil Statutes, which provides the Texas Board of
Architectural Examiners with authority to promulgate rules nec-
essary to perform its statutory duties.

This proposed repeal does not affect any other statutes.

§1.25. Processing
§1.26. Approval/Rejection.
§1.27. Continuance.
§1.28. Reciprocal Transfer.
§1.29. Education and Experience Equivalencies.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102266
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §1.25

The Texas Board of Architectural Examiners proposes new §1.25
which sets forth conditions under which a properly submitted ap-
plication will continue to be valid.

Due to the proposal of extensive modifications, publishing an
amendment to the existing rule is less practical than the alterna-
tive of repealing the existing rule and publishing a new rule. The
new rule is being proposed as a result of the agency’s review of
Title 22, Chapter 1, Subchapter B, as mandated by Article IX of
the General Appropriations Act.

New §1.25 states that an application will remain valid for three
years, after which the Board may require the applicant or candi-
date to update the application or reapply. It requires an applicant
or candidate to pay an annual record maintenance fee or the ap-
plication file will be closed. It also allows a closed application file
to be reopened during the five years following its closure as long
as all unpaid record maintenance fees are paid.

Cathy L. Hendricks, Executive Director, Texas Board of Archi-
tectural Examiners, anticipates that there will be no measurable
fiscal implications for state or local government for the first five
years the section as proposed is in effect.

The public benefits expected as a result of the new rule are that
it will be easier for persons affected by the rule’s provisions to
understand them and that applicants will have an additional two
years during which they may reopen closed files.

There is expected to be no measurable impact on small business
or individuals.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, Texas 78711-2337.

The new rule is proposed pursuant to Section 3(b) of Article
249a, Vernon’s Texas Civil Statutes which provides the Texas
Board of Architectural Examiners with authority to promulgate
rules necessary to the performance of its duties.

These proposed sections do not affect any other statutes.

§1.25. Pending Applications.

(a) A properly submitted application for registration by exam-
ination will be effective for three years from the date it is received by
the Board. After three years, the Board may require the Applicant or
Candidate to update the application or reapply.

(b) Each Candidate approved for examination must pay an an-
nual record maintenance fee as prescribed by the Board or the Can-
didate’s application file will be closed. A Candidate may reopen an
application file that was closed pursuant to this section only after pay-
ment of record maintenance fees for the current year and for each year
the file has been closed. An application file that has been closed for
five years or longer may not be reopened.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102263
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535
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♦ ♦ ♦
SUBCHAPTER C. EXAMINATIONS
22 TAC §§1.41 - 1.49, 1.51

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Board of Architectural Examiners or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Board of Architectural Examiners proposes the re-
peal of §1.41 pertaining to who is required to take the exami-
nation; §1.42 pertaining to when the examination may be taken;
§1.43 pertaining to how the examination will be formatted; §1.44
pertaining to when, where, and how candidates must report for
the exam;§1.45 pertaining to the conditions which must be pro-
vided at the place where the examination is given; §1.46 pertain-
ing to how scores will be reported to exam participants; §1.47
pertaining to how an individual may obtain printed subject mat-
ter pertaining to the examination; §1.48 pertaining to the condi-
tions under which a candidate may retake individual divisions of
the examination; §1.49 pertaining to the conditions under which
passing scores may be exchanged with other NCARB member
boards; and §1.51 pertaining to how long examination material
will be maintained.

Simultaneously, the agency is proposing new rules with section
numbers 1.41 through 1.44 to replace the rules proposed for re-
peal. Due to the extensive modifications proposed in the new
rules, amending the existing rules is less practical than repeal-
ing the existing rules and publishing new rules. The modifica-
tions are being made as a result of the agency’s review of Title
22, Chapter 1, Subchapter C, as mandated by Article IX of the
General Appropriations Act.

Cathy L. Hendricks, Executive Director, has determined that for
each of the first five years the proposed repeal is in effect there
are expected to be no fiscal implications for state or local gov-
ernment as a result of the repeal.

Ms. Hendricks has also determined that for each year of the first
five years after the repeal, the public benefits anticipated as a
result of the repeal will be that the Board will be administering
new rules which more clearly define professional responsibilities
and are more consistent with current industry standards.

The repeal is not expected to impact small business significantly.

No economic cost to persons affected by the repeal is expected
as a result of the repeal.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The repeal is proposed pursuant to §3(b) of Article 249a, Ver-
non’s Texas Civil Statutes, which provides the Texas Board of
Architectural Examiners with authority to promulgate rules nec-
essary to perform its statutory duties.

This proposed repeal does not affect any other statutes.

§1.41. Required.

§1.42. Schedules.

§1.43. Format.

§1.44. Reporting.

§1.45. Conditions.

§1.46. Scoring.

§1.47. Subject Matter.

§1.48. Reexamination.

§1.49. Transfer of Passing Scores.

§1.51. Disposal of Examination Material.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102268
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §§1.41 - 1.44

The Texas Board of Architectural Examiners proposes new §1.41
which sets forth the general requirements for the architectural
registration examination in Texas; new §1.42 pertaining to scor-
ing procedures for the architectural registration examination; new
§1.43 relating to the timeframe within which the registration exam
must be completed; and new §1.44 pertaining to transferring ex-
amination scores to other architectural registration boards and
the conditions under which the Texas board will accept scores
transferred from other boards.

Due to the proposal of extensive modifications, publishing
amendments to the existing rules is less practical than the
alternative of repealing the existing sections and publishing
new sections. The new rules are being proposed as a result of
the agency’s review of Title 22, Chapter 1, Subchapter C, as
mandated by Article IX of the General Appropriations Act.

New §1.41 states that applicants must complete all sections of
the Architect Registration Examination (ARE) and requires that
every applicant obtain approval from the Board to take the exam.
The Board may approve an applicant only if the applicant has
completed all of the educational requirements and at least six
months of the experiential requirements. It also requires each
candidate to achieve a passing score in every division of the
ARE. New §1.42 requires the Board to provide an explanation of
the scoring procedures to each candidate prior to examination.
It stipulates that the scores be determined by the entity that ad-
ministers the examination and prohibits the Board from reviewing
the scores to determine validity. It relieves the Board of liability in
the event a candidate takes a section(s) of the exam but fails to
receive a score, instead authorizing the candidate to retake the
section or sections with the corresponding fee waived. New §
1.43 requires each candidate approved for examination after De-
cember 31, 2001, to pass all sections within five years after the
approval date or forfeit credit for each section passed and be re-
quired to submit a new registration application in order to obtain
approval to take the examination again. It requires each candi-
date approved for examination by the Board prior to January 1,
2002, to pass all sections of the examination no later than De-
cember 31, 2006, or forfeit credit for each section passed and be
required to submit a new registration application in order to ob-
tain approval to take the examination again. New §1.44 makes
it possible for a candidate’s examination score to be transferred
from one National Council of Architectural Registration Boards
(NCARB) member board to another but allows a candidate to
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maintain only one active application at a time. It requires that a
candidate whose examination score is transferred to Texas to
satisfy all current requirements for architectural registration in
Texas and to pass all sections of the examination no later than
five years from the date the first examination section was passed
or forfeit credit for each section passed and be required to sub-
mit a new registration application in order to obtain approval to
take the examination again.

Cathy L. Hendricks, Executive Director, anticipates that for each
of the first five years the proposed sections are in effect, there
will be no measurable fiscal implications for state or local govern-
ment as a result of enforcing or administering the new sections.

The public benefits expected as a result of the new rules are that
it will be easier for persons affected by the provisions of the rules
to understand them and also that the limitation on opportunities
for retaking the exam will better ensure that persons approved
for registration possess the knowledge and skills necessary for
competent professional practice.

There is expected to be no measurable impact on small busi-
ness.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The new sections are proposed pursuant to §6 and §3(b) of Arti-
cle 249a, Vernon’s Texas Civil Statutes which provide the Texas
Board of Architectural Examiners with authority to promulgate
rules, including rules related to the registration examination.

These proposed sections do not affect any other statutes.

§1.41. Requirements.
(a) Every Applicant for architectural registration by examina-

tion in Texas must successfully complete all sections of the Architect
Registration Examination (ARE).

(b) An Applicant may taketheAREat any official AREtesting
center but must satisfy all Texas registration requirements in order to
obtain architectural registration by examination in Texas.

(c) TheBoard shall not approve an Applicant for examination
unless the Applicant has completed the educational requirements and
at least six (6) monthsof theexperiential requirementsfor architectural
registration in Texas.

(d) Each Candidatemust achieve apassing score in each divi-
sion of theARE. Scoresfrom individual divisionsmay not beaveraged
to achieve a passing score.

§1.42. Scoring.
(a) An explanation of thescoring proceduresfor theARE shall

be provided to each Candidate prior to examination.

(b) A Candidate’s ARE scores shall be determined by the en-
tity that administers the examination. The Board shall not review any
ARE score to determine its validity.

(c) If, for any reason, a Candidate takes a section or sections
of the ARE but does not receive a score for the section or sections,
the Board shall have no liability beyond authorizing the Candidate to
retake the section or sections with the corresponding fee waived.

§1.43. Reexamination.
(a) Each Candidatewho, after December 31, 2001, isapproved

for examination by the Board must pass all sections of the examination
within five years after the date the Candidate is approved for exam-
ination by the Board. A Candidate approved for examination by the

Board after December 31, 2001, who does not pass all sections of the
examination within five yearsafter approval will forfeit credit for each
section of the examination passed and must submit a new registration
application in order to obtain approval to take the examination again.

(b) Each Candidate approved for examination by the Board
prior to January 1, 2002, must pass all sections of the examination no
later than December 31, 2006. A Candidate approved for examination
by the Board prior to January 1, 2002, who does not pass all sections
of the examination by December 31, 2006, will forfeit credit for each
section of the examination passed and must submit a new registration
application in order to obtain approval to take the examination again.

§1.44. Transfer of Passing Scores.
(a) A Candidate’s examination score may be transferred from

one NCARB member board to another. The acceptance of the Candi-
date’sscoreby theboard receiving the scoreshall terminatetheCandi-
date’sapplication with theboard transferring thescoreso that theCan-
didate has an application pending in only one jurisdiction at all times.
In order to be approved for architectural registration in Texas, a Can-
didatewhose examination score is transferred to Texasmust satisfy all
current requirements for architectural registration in Texas.

(b) If a Candidate’s examination score is transferred from an-
other member board and accepted by the Board, the Candidate must
pass all sections of the examination no later than five years from the
date the first examination section was passed. If the Candidate does
not passall sections of theexamination within the five-year period, the
Candidatewill forfeit credit for each section of theexamination passed
and must submit a new registration application in order to obtain ap-
proval to take the examination again.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102267
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
SUBCHAPTER D. CERTIFICATION AND
ANNUAL REGISTRATION
22 TAC §§1.61 - 1.72

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Board of Architectural Examiners or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Board of Architectural Examiners proposes the re-
peal of §1.61 pertaining to who is eligible to receive a certifi-
cate of registration; §1.62 pertaining to conditions under which
certificates of registration are issued; §1.63 pertaining to condi-
tions under which a certificate of registration must be displayed;
§1.64 pertaining to obtaining a replacement certificate of regis-
tration;§1.65 pertaining to conditions under which a certificate
of registration must be surrendered; §1.66 pertaining to the re-
quirement to register annually; §1.67 pertaining to how annual
registration renewal notices will be provided; §1.68 pertaining to
consequences of failing to register annually; §1.69 pertaining to
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how a registration which has been revoked may be reinstated;
§1.70 pertaining to requirement to comply with requirements of
the Texas Education Code, §57.491 regarding student loan re-
payment; §1.71 pertaining to eligibility for and restrictions on in-
active status; and §1.72 pertaining to continuing education re-
quirements for registration renewal.

Simultaneously, the agency is proposing new rules with section
numbers 1.61 through 1.69 to replace the rules proposed for re-
peal. Due to the extensive modifications proposed in the new
rules, amending the existing rules is less practical than repeal-
ing the existing rules and publishing new rules. The modifica-
tions are being made as a result of the agency’s review of Title
22, Chapter 1, Subchapter D, as mandated by Article IX of the
General Appropriations Act.

Cathy L. Hendricks, Executive Director, has determined that for
each of the first five years the proposed repeal is in effect there
are expected to be no fiscal implications for state or local gov-
ernment as a result of the repeal.

Ms. Hendricks has also determined that for each year of the first
five years after the repeal, the public benefits anticipated as a
result of the repeal will be that the Board will be administering
new rules which more clearly define professional responsibilities
and are more consistent with current industry standards.

The repeal is not expected to impact small business significantly.

No economic cost to persons affected by the repeal is expected
as a result of the repeal.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The repeal is proposed pursuant to §3(b) of Article 249a, Ver-
non’s Texas Civil Statutes, which provides the Texas Board of
Architectural Examiners with authority to promulgate rules nec-
essary to perform its statutory duties.

This proposed repeal does not affect any other statutes.

§1.61. Certificates of Registration.
§1.62. Issuance and Description.
§1.63. Display of Certificate.
§1.64. Replacement Certificate.
§1.65. Surrender of Certificates.
§1.66. Annual Registration Required.
§1.67. Annual Registration Procedure.
§1.68. Failure to Register Annually.
§1.69. Reinstatement.
§1.70. Denial of Annual Renewal.
§1.71. Inactive Registration Status.
§1.72. Continuing Education Program Requirements.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102270
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §§1.61 - 1.69

The Texas Board of Architectural Examiners proposes new §1.61
which describes who is qualified to receive a certificate of reg-
istration and what information will be provided on the certificate;
new §1.62 pertaining to where a certificate of registration must
be displayed and how to acquire duplicate copies for display in
multiple locations; new §1.63 relating to the conditions under
which a registrant may obtain a replacement certificate of reg-
istration; new §1.64 pertaining to the conditions under which a
certificate of registration must be surrendered to the Board; new
§1.65 pertaining to when and how a certificate of registration
must be renewed; new §1.66 pertaining to how a revoked certifi-
cate of registration may be reinstated; new §1.67 pertaining to
the discontinuation of emeritus status and the options available
to registrants who currently have an emeritus registration; new
§1.68 pertaining to inactive status for certificates of registration,
and new §1.69 pertaining to continuing education requirements
that must be met in order for a registrant to renew a certificate of
registration.

Due to the proposal of extensive modifications, publishing
amendments to the existing rules is less practical than the
alternative of repealing the existing sections and publishing
new sections. The new rules are being proposed as a result of
the agency’s review of Title 22, Chapter 1, Subchapter D, as
mandated by Article IX of the General Appropriations Act.

New §1.61 provides that certificates of registration be issued
only to individuals who have satisfied the registration require-
ments and stipulates that each certificate of registration indicate
the architect’s name, registration number, and effective date of
the registration and acknowledge the architect’s right to practice
architecture in Texas. New §1.62 requires an architect to display
his/her certificate of registration at his/her place of practice and
to display a duplicate certificate at each additional location. It
provides a method for obtaining a duplicate certificate from the
Board and prohibits an architect from copying his/her certificate
of registration. New §1.63 provides a method for an architect
whose certificate of registration has been damaged or misplaced
to obtain a replacement certificate from the Board. New §1.64
sets forth the conditions under and by which a certificate of regis-
tration that has been suspended or revoked must be surrendered
to the Board. New §1.65 requires that each certificate of regis-
tration be renewed annually upon payment of an annual renewal
fee. It requires the Board to send annual registration renewal
notices to each architect’s most current address of record with
instructions and deadlines for remitting a completed registration
renewal form and the prescribed fee. It requires an architect to
notify the Board in writing of each change of address. It requires
the Board to impose a late payment penalty if the renewal form
and fee are not received on or before the expiration date. It stip-
ulates that the Board may not renew the architect’s certificate
of registration if it receives official notice that he or she has de-
faulted on the repayment of a guaranteed student loan or has
failed to pay court ordered child support. If a certificate of regis-
tration is not renewed within one year of the expiration date, the
Board may take action to revoke it. New §1.66 provides that a
revoked registration may be reinstated after an application for re-
instatement has been submitted and approved and the reinstate-
ment fee paid. It sets forth that reinstatement may be denied if
the certificate of registration has been revoked for a continuous
period of five years or longer or the reinstatement applicant has
committed any act that could serve as the basis for the rejection
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of an application for registration or for the revocation of a certifi-
cate of registration; it also provides methods for reinstatement
if the registration certificate has been revoked for a continuous
period of five years or longer. New §1.67 provides that emeritus
status be discontinued effective September 1, 2001, and that ev-
ery architect who holds an emeritus registration on September
1, 2001, must transfer to active or inactive status on or before the
architect’s next registration expiration date and waives the status
change fee for emeritus architects who transfer to active or inac-
tive status. New §1.68 provides an inactive registration status for
architects, prohibits inactive registrants from practicing architec-
ture and from using any form of the title "architect" to describe
themselves or their work, and provides for the suspension or re-
vocation of the registration and/or for a fine of up to $1,000 for
each day that a inactive registrant has practiced architecture or
used a form of the title "architect" improperly. It prohibits an inac-
tive registrant from using or displaying his/her architectural seal,
registration certificate, or pocket card. It requires an inactive reg-
istrant to pay an annual record maintenance fee and an annual
fee for the architectural candidate scholarship fund established
by the 76th Texas Legislature. It sets forth the procedures for
returning an inactive registration to an active status. It requires
an inactive registrant whose registration has been inactive for
five years or longer to successfully complete all sections of the
current registration examination before returning to active status
or furnish evidence that the inactive registrant currently holds
an architectural registration in another jurisdiction with registra-
tion requirements that are substantially equivalent to Texas re-
quirements. It sets forth the reasons for rejecting an application
to return to active status. New §1.69 requires each architect to
complete a minimum number of continuing education hours dur-
ing each annual registration period. It defines what constitutes a
continuing education hour and describes what activities will and
will not be creditable. It sets forth the conditions under which
exemptions from the continuing education requirements may be
granted. It requires the architect to indicate compliance with the
continuing education requirements on his or her annual registra-
tion renewal form. It requires each architect to maintain a record
and proof of fulfillment of the requirements and it specifies the pe-
riod of time the annual record shall be maintained. It allows the
Board to require an architect to produce documentation to prove
compliance with the continuing education requirements and sets
forth a method for doing so. It sets forth the consequences for
failing to comply with the continuing education requirements and
for reporting false information. It allows an architect who com-
pletes a continuing education activity that is directly related to
more than one of the professions regulated by the Board to re-
ceive credit for all of the professions to which it directly relates.

Cathy L. Hendricks, Executive Director, anticipates that for each
of the first five years the proposed sections are in effect the fiscal
implications for state or local government as a result of enforcing
or administering the new sections might include a slight increase
in revenue from architects who currently hold emeritus status and
wish to switch to active status. This slight increase should be
offset by costs related to enforcement of the new emeritus rule.

The public benefits expected as a result of the new rules are
that persons affected by the provisions of the rules will be better
able to understand and follow them and also that the confusion
surrounding emeritus status will be eliminated.

There is expected to be no measurable impact on small busi-
ness.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The new sections are proposed pursuant to §3(b), §11A, §12,
and §3(e) of Article 249a, Vernon’s Texas Civil Statutes which
provide the Texas Board of Architectural Examiners with author-
ity to promulgate rules, including rules related to certificates of
registration, annual renewal, inactive status, and continuing ed-
ucation.

These proposed sections do not affect any other statutes.

§1.61. Issuance of Certificates of Registration.

(a) Certificates of registration shall be issued to individuals
who havesatisfied theregistration requirementsasdescribed in theAr-
chitects’ Registration Law and theRulesand Regulationsof theBoard.

(b) Each certificate of registration issued by the Board shall
identify the Architect by name and registration number, indicate the
effectivedateof theregistration, and acknowledgetheArchitect’s right
to practice architecture in Texas.

§1.62. Display of Certificate.

(a) Each Architect holding an active certificate of registration
shall display it at his/her place of practice. If an Architect maintains an
office in more than one location, the Architect shall display aduplicate
certificate at each additional location.

(b) A duplicate certificate may be obtained only by filing with
the Board an application for a duplicate certificate and paying a fee as
prescribed by the Board. An Architect may not copy his/her certificate
of registration in order to display it.

§1.63. Replacement of Certificate.

If an Architect’ s certificate of registration is lost or destroyed and the
Architect’s registration is current and in good standing, the Architect
may obtain a replacement certificate by:

(1) submitting a written explanation regarding the loss or
destruction of the certificate which requests a replacement certificate;
and

(2) paying the fee prescribed by the Board for the replace-
ment of a certificate of registration.

§1.64. Surrender of Certificate.

Upon receipt of written notice from the Board requiring the surrender
of a certificate of registration that has been suspended or revoked, an
Architect or former Architect shall immediately surrender his/her cer-
tificate of registration in the manner prescribed in the notice.

§1.65. Annual Renewal Procedure.

(a) Each certificate of registration must be renewed annually
on or before the specified expiration date of the certificate of registra-
tion.

(b) Each Architect must pay an annual registration renewal fee
as prescribed by the Board to renew his/her certificate of registration.

(c) The Board shall send annual registration renewal notices
to each Architect at the Architect’s most current addressof record. In-
structionsand deadlinesfor remitting acompleted registration renewal
form and the prescribed fee will appear on each notice. An Architect
must notify the Board in writing each time the Architect’s address of
record changes.
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(d) If an Architect fails to remit a completed registration re-
newal form and the prescribed fee on or beforethespecified expiration
date of the Architect’ s certificate of registration, the Board shall im-
pose a late payment penalty that must be paid before the Architect’s
certificate of registration may be renewed.

(e) If the Board receives official notice that an Architect has
defaulted on the repayment of a guaranteed student loan, the Board
may not renew the Architect’ s certificate of registration unless:

(1) theArchitect presentsto theBoard acertificatefromthe
Texas Guaranteed Student Loan Corporation certifying that the Archi-
tect has entered into a repayment agreement for the defaulted loan; or

(2) the renewal is the first renewal following the Board’s
receipt of official notice regarding the default.

(f) If the Board receives official notice that an Architect has
failed to pay court ordered child support, the Board may be prohibited
from renewing the Architect’s certificate of registration.

(g) If acertificateof registration isnot renewed within oneyear
of the specified registration expiration date, theBoard may takeformal
action to revoke the certificate of registration.

§1.66. Reinstatement.

(a) Oncetherevocation, cancellation, or surrender of an Archi-
tect’sregistration iseffective, theregistrationmay bereinstated only af-
ter an application for reinstatement isproperly submitted and approved
and the prescribed reinstatement fee is paid.

(b) An application for reinstatement may be denied on the fol-
lowing grounds:

(1) thecertificateof registration hasbeen revoked for acon-
tinuous period of five years or longer; or

(2) the reinstatement Applicant has committed any act that
could serve as the basis for the rejection of an application for registra-
tion or for the revocation of a certificate of registration.

(c) If a certificate of registration has been revoked for a con-
tinuous period of five years or longer, one of the following shall be
required prior to approval of an application for reinstatement:

(1) successful completion of all sections of the current reg-
istration examination during the five years immediately preceding re-
instatement; or

(2) verification that the Applicant currently holds an archi-
tectural registration that is active and in good standing in another juris-
diction wheretheregistration requirementsaresubstantially equivalent
to Texas architectural registration requirements.

§1.67. Emeritus Status.

Effective September 1, 2001, an Architect may not request or continue
an emeritus architectural registration. Every Architect who holds an
emeritus registration on September 1, 2001, must transfer to active or
inactive status on or before the Architect’ s next registration expiration
date in order to continue to hold a valid certificate of registration. The
statuschangefeewill bewaived for each emeritusArchitect who trans-
fers to active or inactive status.

§1.68. Inactive Status.

(a) An Architect whoseregistration isactiveand ingoodstand-
ing may apply for inactive registration status on a form prescribed by
the Board before the expiration date of the registration.

(b) An inactive registrant may not practice architecture or use
any form of the title "architect" to describe the registrant or the regis-
trant’ swork. If an inactive registrant practicesarchitectureor uses any

form of the title "architect" improperly, the inactive registrant’ s regis-
tration may be suspended or revoked or the inactive registrant may be
fined up to $1,000 for each day that the inactiveregistrant haspracticed
architecture or used a form of the title "architect" improperly.

(c) An inactiveregistrant shall not useor display his/her archi-
tectural seal, registration certificate, or pocket card during any period
that his/her registration is inactive.

(d) An inactive registrant shall pay an annual record mainte-
nance fee as prescribed by the Board.

(e) An inactive registrant shall pay an annual fee for the ar-
chitectural candidate scholarship fund established by the 76th Texas
Legislature.

(f) In order to return his/her registration to active status, an
inactive registrant must:

(1) apply on a form prescribed by the Board;

(2) complete all continuing education requirements for
each year the registration was inactive; and

(3) pay a fee as prescribed by the Board.

(g) An inactive registrant whoseregistration hasbeen inactive
for a continuous period of five years or longer must do the following
before the inactive registrant may return to active status:

(1) successfully complete all sections of the current regis-
tration examination during the five years immediately preceding return
to active status; or

(2) furnish evidence that the inactive registrant currently
holdsan architectural registration in another jurisdiction wherethereg-
istration requirements are substantially equivalent to Texas architec-
tural registration requirements and that the current architectural regis-
tration is active and in good standing.

(h) Applications to return to active status may be rejected for
any of the reasons that an initial application for registration may be
rejected or that a registration may be revoked.

(i) The Board may require that applications to return to active
statusincludeverification that theApplicant hascomplied with thelaws
governing the practice of architecture.

§1.69. Continuing Education Requirements.

(a) Each Architect shall completeaminimum of eight (8) con-
tinuing education program hours (CEPH) during each annual registra-
tion period. OneCEPH shall represent aminimum of 50 minutesof ac-
tual course time. No credit shall be awarded for introductory remarks,
meals, breaks, or business/administration matters related to courses of
study.

(1) Architects shall completeaminimum of five (5) CEPH
in structured coursestudy. Structured coursestudy shall consist of par-
ticipation in educational activities presented by individuals or groups
qualified by professional, practical, or academic experience to conduct
coursesof study, including monographs offered by the National Coun-
cil of Architectural Registration Boards. No credit shall beawarded for
the same structured course for which the Architect has claimed credit
during the preceding three (3) years.

(2) Architects may complete a maximum of three (3)
CEPH in self-directed study. One (1) CEPH shall represent one (1)
hour of self-directed study. Self-directed study must utilize articles,
monographs, or other study materials that the Architect has not
previously utilized for self-directed study.
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(b) Topics for the eight (8) CEPH shall satisfy the following
requirements: All CEPH shall include the study of relevant technical
and professional architectural subjects pertinent to the health, safety
and welfare of the public. The study of topics related to barrier-free
design must be used to satisfy the requirements for at least one (1) of
the eight (8) CEPH.

(c) The Board has final authority to determine whether to
award or deny credit claimed by an Architect for continuing education
activities. The following types of activities may qualify to fulfil l
continuing education program requirements:

(1) Attendance at courses or seminars dealing with techni-
cal architectural subjects sponsored by colleges or universities;

(2) Attendance at technical presentations or workshops on
architectural subjects which are held in conjunction with conventions
or seminars and are related to materials use and function;

(3) Attendance at courses or seminars related to ethical
business practices or new technology and offered by colleges, univer-
sities, professional organizations, or system suppliers;

(4) Three (3) CEPH may be claimed per class hour spent
teaching architectural courses or seminars as long as the Architect has
not previously claimed credit for teaching thesamecourse. College or
university faculty may not claim credit for teaching.

(5) Hours spent in professional service to the general pub-
lic which draws upon the Architect’s professional expertise, such as
serving on planning commissions, building code advisory boards, ur-
ban renewal boards, or code study committees;

(6) Hoursspent in architectural researchwhich ispublished
or formally presented to theprofession or public during theannual reg-
istration period;

(7) Hours spent in architectural self-directed study pro-
grams such as those organized or sponsored by the American Institute
of Architects, the National Council of Architectural Registration
Boards, or similar organizations acceptable to the Board.

(8) College or university credit coursesdealing with archi-
tectural subjectsor ethical businesspractices; each semester credit hour
shall equal one (1) CEPH; each quarter credit hour shall equal one (1)
CEPH;

(9) One (1) CEPH may be claimed for attendance at one
(1) full-day session of a meeting of the Texas Board of Architectural
Examiners; an Architect must attend theentirefull-day session in order
to receive credit.

(d) An Architect may be exempt from the continuing educa-
tion requirements described in thissubchapter for any of the following
reasons:

(1) An Architect who isafirst-timenew Architect by exam-
ination or first-timeArchitect by reciprocity shall beexempt for his/her
initial registration period, which shall not exceed one year;

(2) An emeritus Architect shall be exempt for any regis-
tration period during which the Architect’ s registration is in Emeritus
Status;

(3) An inactive registrant shall be exempt for any registra-
tion period during which the registrant’ s registration is in inactive sta-
tus, but all continuing education credits for each period of inactive reg-
istration shall becompleted beforethe inactive registrant’s registration
may be returned to active status;

(4) An Architect who is not a full-time member of the
Armed Forcesshall beexempt for any registration period during which

the Architect serves on active duty in the Armed Forces of the United
States for a period of time exceeding ninety (90) consecutive days;

(5) An Architect who has an active registration in another
jurisdiction that has registration requirements which are substantially
similar to Texas registration requirements and that has a mandatory
continuing education program shall be exempt for any registration pe-
riod during which the Architect satisfies such other jurisdiction’s con-
tinuing education program requirements; or

(6) An Architect who is, as of September 1, 1999, a full-
time faculty member or other permanent employee of an institution of
higher education, as defined in Section 61.003, Education Code, and
who in such position is engaged in teaching architecture.

(e) When renewing his/her annual registration, each Architect
shall sign the statement on the renewal form attesting to the Archi-
tect’s fulfillment of the mandatory continuing education program re-
quirements during the preceding registration period. A maximum of
eight (8) CEPH may becarried from oneregistration period to thenext.

(1) A detailed record of the Architect’ s continuing educa-
tion activities shall be recorded annually. Each Architect shall retain
proof of fulfillment of the mandatory continuing education program
requirements and shall retain the annual record of continuing educa-
tion activities required by this subsection for a period of three years
after the end of the registration period for which credit is claimed.

(2) Upon written request, theBoard may requirean Archi-
tect to producedocumentation to provethat theArchitect hascomplied
with the mandatory continuing education program requirements. The
Architect shall berequired to producethedocumentation in themanner
prescribed in the Board’s written request. If acceptable documentation
isnot provided within thirty (30) daysof request, claimedcredit may be
disallowed. The Architect shall have 180 calendar days after notifica-
tion of disallowance of credit to substantiate the original claim or earn
other CEPH credit to fulfill the minimum requirements. Such credit
shall not be counted again for another registration period.

(f) Failure to fulfill the annual continuing education program
requirements may result in disciplinary action by the Board.

(g) Any Architect who is found to have reported false infor-
mation regarding the Architect’s continuing education activities may
be subject to disciplinary action by the Board.

(h) If an Architect is registered to practice more than one of
the professions regulated by the Board and the Architect completes a
continuing education activity that isdirectly related to morethan oneof
the professions regulated by the Board, the Architect may submit that
activity for credit for all of the professions to which it directly relates.
The Architect must maintain a separate detailed record of continuing
education activities for each profession.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102269
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
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CHAPTER 3. LANDSCAPE ARCHITECTS
SUBCHAPTER B. REGISTRATION
22 TAC §3.21

The Texas Board of Architectural Examiners proposes an
amendment to Chapter 3, Subchapter B, §3.21 concerning
the conditions under which an applicant may obtain landscape
architectural registration in Texas. The amendment to this
section is intended to clarify the eligibility requirements for
landscape architectural registration in Texas.

Cathy L. Hendricks, Executive Director, Texas Board of Archi-
tectural Examiners, anticipates that there will be no measurable
fiscal implications for state or local government for the first five
years the section as proposed is in effect.

Ms. Hendricks anticipates that for each year of the first five years
the section as proposed is in effect, the public benefits antici-
pated as a result of the proposed amendment will be that it will be
easier for persons affected by the rule to understand and abide
by it.

There is expected to be no cost to small businesses or individuals
as a result of the amendment.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The amendment is proposed pursuant to Section 4(a) and Sec-
tion 5(a) of Article 249c, Vernon’s Texas Civil Statutes, which pro-
vide the Texas Board of Architectural Examiners with authority to
promulgate rules necessary for the performance of its statutory
duties, including the duty to establish registration standards.

This proposed amendment does not affect any other statutes.

§3.21. Registration by Examination[Eligibility].
(a) In order to obtain landscape architectural registration by

examination in Texas, an Applicant:

[(a) An applicant for landscape architectural registration by
examination in Texas shall have received a professional degree from
a landscape architectural education program accredited by the Land-
scape Architectural Accreditation Board (LAAB) and shall success-
fully demonstrate that he/she has completed not less than two years’
actual experience working directly under a licensed landscape archi-
tect or other experience approved by the Board.]

(1) shall have a professional degree from a landscape ar-
chitectural educational program accredited by the Landscape Archi-
tectural Accreditation Board (LAAB) or from alandscapearchitectural
educational programoutsidetheUnitedStateswherean evaluationsim-
ilar to an Educational Evaluation Service for Architects (EESA) has
concluded that the program is equivalent to an LAAB accredited pro-
fessional program;

(2) shall successfully demonstrate that he/she has gained
not less than two years’ actual experience working directly under a li-
censed landscape architect or other experience approved by the Board
pursuant to the Texas Table of Equivalents for Education and Experi-
ence in Landscape Architecture; and

(3) shall successfully complete the landscape architectural
registration examination asmorefully described in Subchapter C of the
Rules and Regulations of the Board.

(b) An Applicant [applicant] for landscape architectural regis-
tration by examination who commenced his/her landscapearchitectural

education or experience [in landscapearchitecture] prior to September
1, 1999, shall be subject to the rules and regulations relating to edu-
cational and experiential requirements as they existed on August 31,
1999.[in effect at that time.]

(c) For purposes of this section, an Applicant[applicant] shall
be considered to have "commenced" his/her landscape architectural ed-
ucation upon enrollment in an acceptable landscape architectural edu-
cation program.

[(d) Effective August 16, 1996, applicants for the June 1997
and subsequent LandscapeArchitect Registration Examination admin-
istrations shall process their applicationsthrough theCouncil of Land-
scape Architectural Registration Boards (CLARB).]

(d) [(e)] Pursuant to the provisions of §231.302 of the Texas
Family Code, each Applicant[applicant] shall submit his/her social se-
curity number to[on forms prescribed by] the Board. The Applicant’s
social security number [Such information]shall be considered confi-
dential as stated in §231.302(e) of the Texas Family Code.

(e) TheBoard may takeaction against an Applicant or Candi-
date pursuant to §3.151 of the Rules and Regulations of the Board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102271
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §3.22

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Board of Architectural Examiners or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Board of Architectural Examiners proposes the repeal
of §3.22 pertaining to the factors which would cause the denial
of an applicant’s eligibility as a candidate for registration.

Simultaneously, the agency is proposing a new rule with section
number 3.21(e) to replace the rule proposed for repeal. Due to
the extensive modifications proposed in the new rule, amending
the existing rule is less practical than repealing the existing rule
and publishing a new rule. The modifications are being made as
a result of the agency’s review of Title 22, Chapter 3, Subchapter
B as mandated by Article IX of the General Appropriations Act.

Cathy L. Hendricks, Executive Director, has determined that for
each of the first five years the proposed repeal is in effect there
are expected to be no fiscal implications for state or local gov-
ernment as a result of the repeal.

Ms. Hendricks has also determined that for each year of the first
five years after the repeal, the public benefits anticipated as a
result of the repeal will be that the Board will be administering
new rules which more clearly define professional responsibilities
and are more consistent with current industry standards.

The repeal is not expected to impact small business significantly.
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No economic cost to persons affected by the repeal is expected
as a result of the repeal.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The repeal is proposed pursuant to Section 4(a) of Article 249c,
Vernon’s Texas Civil Statutes, which provides the Texas Board of
Architectural Examiners with authority to promulgate rules nec-
essary to perform its statutory duties.

This proposed repeal does not affect any other statutes.

§3.22. Exceptions.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102276
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
The Texas Board of Architectural Examiners proposes new §3.22
which pertains to allowing a landscape architect from another ju-
risdiction to apply for registration in Texas by reciprocal transfer.
The new rule changes the requirements for reciprocal registra-
tion from a complex scheme involving somewhat confusing stan-
dards to a much simpler set of standards that more closely follow
the current statutory language.

Due to the proposal of extensive modifications, publishing an
amendment to the existing rule is less practical than the alterna-
tive of repealing the existing rule and publishing a new rule. The
new rule is being proposed as a result of the agency’s review of
Title 22, Chapter 3, Subchapter B, as mandated by Article IX of
the General Appropriations Act.

New §3.22 requires that an individual seeking landscape
architectural registration through reciprocal transfer must
demonstrate that he or she has an active registration in good
standing in another jurisdiction whose registration requirements
are substantially equivalent to those of Texas or that he or she
currently is certified by the Council of Landscape Architectural
Registration Boards.

Cathy L. Hendricks, Executive Director, anticipates that for each
of the first five years the proposed rule is in effect there will be
no measurable fiscal implications for state or local government
as a result of enforcing or administering it.

The public benefits expected as a result of the new rule are that
the requirements for reciprocal registration will be simpler and,
therefore, easier to apply.

There is expected to be no measurable impact on small busi-
ness.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The new rule is proposed pursuant to Section 4(a) and Section
(6) of Article 249c, Vernon’s Texas Civil Statutes which provide

the Texas Board of Architectural Examiners with authority to pro-
mulgate, including rules regarding reciprocal registration stan-
dards.

The proposed new rule does not affect any other statutes.

§3.22. Registration by Reciprocal Transfer.

(a) A person who holds a valid certificate of landscape archi-
tectural registration in another jurisdiction may apply for landscapear-
chitectural registration in Texas by reciprocal transfer.

(b) In order to obtain landscape architectural registration by
reciprocal transfer, an Applicant must demonstrate the following:

(1) TheApplicant currently holdsalandscapearchitectural
registration that is active and in good standing in another jurisdiction
and that jurisdiction’slandscapearchitectural registration requirements
are substantially equivalent to Texas landscape architectural registra-
tion requirements; or

(2) the Applicant currently holds a Council Certificate
from the Council of Landscape Architectural Registration Boards
(CLARB) that is in good standing.

(c) An Applicant for landscapearchitectural registration by re-
ciprocal transfer must remit the required registration fee to the Board
within sixty (60) daysof the date of thetentative approval letter sent to
the Applicant by the Board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102272
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §3.23

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Board of Architectural Examiners or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Board of Architectural Examiners proposes the repeal
of §3.23 pertaining to the forms and instructions an application
needs to submit an application for registration.

Simultaneously, the agency is proposing a new rule with section
number 3.23(a) to replace the rule proposed for repeal. Due to
the extensive modifications proposed in the new rule, amending
the existing rule is less practical than repealing the existing rule
and publishing a new rule. The modifications are being made as
a result of the agency’s review of Title 22, Chapter 3, Subchapter
B as mandated by Article IX of the General Appropriations Act.

Cathy L. Hendricks, Executive Director, has determined that for
each of the first five years the proposed repeal is in effect there
are expected to be no fiscal implications for state or local gov-
ernment as a result of the repeal.

Ms. Hendricks has also determined that for each year of the first
five years after the repeal, the public benefits anticipated as a
result of the repeal will be that the Board will be administering
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new rules which more clearly define professional responsibilities
and are more consistent with current industry standards.

The repeal is not expected to impact small business significantly.

No economic cost to persons affected by the repeal is expected
as a result of the repeal.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The repeal is proposed pursuant to Section 4(a) of Article 249c,
Vernon’s Texas Civil Statutes, which provides the Texas Board of
Architectural Examiners with authority to promulgate rules nec-
essary to perform its statutory duties.

This proposed repeal does not affect any other statutes.

§3.23. Forms and Instructions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102277
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
The Texas Board of Architectural Examiners proposes new §3.23
which sets forth the procedures for applying for landscape archi-
tectural registration in Texas.

Due to the proposal of extensive modifications, publishing an
amendment to the existing rule is less practical than the alterna-
tive of repealing the existing rule and publishing a new rule. The
new rule is being proposed as a result of the agency’s review of
Title 22, Chapter 3, Subchapter B, as mandated by Article IX of
the General Appropriations Act.

New §3.23 requires all applicants to apply for registration
through the Council of Landscape Architectural Registration
Boards (CLARB) and allows the Board to require additional
information or documentation from the applicant during the
review process. It requires the Board to notify each applicant in
writing regarding approval or rejection of the application.

Cathy L. Hendricks, Executive Director, Texas Board of Archi-
tectural Examiners, anticipates that there will be no measurable
fiscal implications for state or local government for the first five
years the section as proposed is in effect.

The public benefits expected as a result of the new rule are that
it will be easier for persons affected by the rule’s provisions to
understand and abide by them and that it will be clear that the
Board may require additional information or documentation from
an applicant to supplement the CLARB application materials.

There is expected to be no measurable impact on small busi-
ness.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The new rule is proposed pursuant to Section 4(a) of Article
249c, Vernon’s Texas Civil Statutes which provides the Texas
Board of Architectural Examiners with authority to promulgate
rules necessary to the performance of its duties.

The proposed new rule does not affect any other statutes.

§3.23. Application Process.
(a) Applicants for landscape architectural registration by

examination or by reciprocal transfer must apply through CLARB.
Each Applicant for landscape architectural registration is responsible
for having CLARB transmit to the Board acompleted application with
all required supporting documentation.

(b) Upon receipt of thecompleted application and all required
supporting documentation from CLARB and receipt of therequired ap-
plication fee, theBoard shall evaluatetheApplicant’sapplicationmate-
rials. The Board may requireadditional information or documentation
from the Applicant.

(c) The Board will notify each Applicant in writing regarding
the approval or rejection of the Applicant’s application.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102273
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §3.24

The Texas Board of Architectural Examiners proposes an
amendment to Chapter 3, Subchapter B, §3.24 concerning fees.
The amendment is intended to clarify the existing rule and also
intended to require that the Board publish its fee schedule.

Cathy L. Hendricks, Executive Director, Texas Board of Archi-
tectural Examiners, anticipates that there will be no measurable
fiscal implications for state or local government for the first five
years the section as proposed is in effect.

Ms. Hendricks anticipates that for each year of the first five years
the section as proposed is in effect, the public benefits antici-
pated as a result of the proposed amendment will be that it will
be easier for persons affected by the rule to understand it and
also that people will be better informed of the Board’s actions in
relation to fees.

There is expected to be no cost to small businesses or individuals
as a result of the amendment.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The amendment is proposed pursuant to Section 4(a) and Sec-
tion 4(b) of Article 249c, Vernon’s Texas Civil Statutes, which pro-
vide the Texas Board of Architectural Examiners with authority to
promulgate rules necessary for the performance of its statutory
duties, including rules related to fees for services provided by the
Board.
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This proposed amendment does not affect any other statutes.

§3.24. Fees.
The Board shall establish a schedule of fees for services provided by
the Board, including fees related to application procedures. The fee
schedule established by the Board shall be published, and copies shall
be available from the Board’s office.[The current schedule of fees re-
quired by theBoard for application, examination, registration, renewal,
and reinstatement is available from the Board’s office.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102274
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §§3.25 - 3.28

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Board of Architectural Examiners or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Board of Architectural Examiners proposes the repeal
of §3.25 pertaining to how the Board will process an application
upon its receipt from NCARB; §3.26 pertaining to notifying ap-
plicants of the approval or rejection of their applications; §3.27
pertaining to the length of time an application will be maintained;
and §3.28 pertaining to reciprocal transfers.

Simultaneously, the agency is proposing new rules 3.42(c) and
3.41(b), 3.23(c), 3.25(a), and 3.22 to replace rules 3.25, 3.26,
3.27, and 3.28, respectively, which are proposed for repeal. Due
to the extensive modifications proposed in the new rule, amend-
ing the existing rule is less practical than repealing the exist-
ing rule and publishing a new rule. The modifications are being
made as a result of the agency’s review of Title 22, Chapter 3,
Subchapter B as mandated by Article IX of the General Appro-
priations Act.

Cathy L. Hendricks, Executive Director, has determined that for
each of the first five years the proposed repeal is in effect there
are expected to be no fiscal implications for state or local gov-
ernment as a result of the repeal.

Ms. Hendricks has also determined that for each year of the first
five years after the repeal, the public benefits anticipated as a
result of the repeal will be that the Board will be administering
new rules which more clearly define professional responsibilities
and are more consistent with current industry standards.

The repeal is not expected to impact small business significantly.

No economic cost to persons affected by the repeal is expected
as a result of the repeal.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The repeals are proposed pursuant to Section 4(a) of Article
249c, Vernon’s Texas Civil Statutes, which provides the Texas

Board of Architectural Examiners with authority to promulgate
rules necessary to perform its statutory duties.

The proposed repeals do not affect any other statutes.

§3.25. Processing.

§3.26. Approval/Rejection.

§3.27. Continuance.

§3.28. Reciprocal Transfer.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102278
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §3.25

The Texas Board of Architectural Examiners proposes new §3.25
which sets forth conditions under which a properly submitted ap-
plication will continue to be valid.

Due to the proposal of extensive modifications, publishing an
amendment to the existing rule is less practical than the alterna-
tive of repealing the existing rule and publishing a new rule. The
new rule is being proposed as a result of the agency’s review of
Title 22, Chapter 3, Subchapter B, as mandated by Article IX of
the General Appropriations Act.

New §3.25 states that an application will remain valid for three
years, after which the Board may require the applicant or candi-
date to update the application or reapply. It requires an applicant
or candidate to pay an annual record maintenance fee or the ap-
plication file will be closed. It also allows a closed application file
to be reopened during the five years following its closure as long
as all unpaid record maintenance fees are paid.

Cathy L. Hendricks, Executive Director, Texas Board of Archi-
tectural Examiners, anticipates that there will be no measurable
fiscal implications for state or local government for the first five
years the section as proposed is in effect.

The public benefits expected as a result of the new rule are that
it will be easier for persons affected by the rule’s provisions to
understand them and that applicants will have an additional two
years during which they may reopen closed files.

There is expected to be no measurable impact on small busi-
ness.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The new rule is proposed pursuant to Section 4(a) of Article
249c, Vernon’s Texas Civil Statutes which provides the Texas
Board of Architectural Examiners with authority to promulgate
rules necessary to the performance of its duties.

The proposed new rule does not affect any other statutes.

§3.25. Pending Applications.
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(a) A properly submitted application for registration by exam-
ination will be effective for three years from the date it is received by
the Board. After three years, the Board may require the Applicant or
Candidate to update the application or reapply.

(b) Each Candidate approved for examination must pay an an-
nual record maintenance fee as prescribed by the Board or the Can-
didate’s application file will be closed. A Candidate may reopen an
application file that was closed pursuant to this section only after pay-
ment of record maintenance fees for the current year and for each year
the file has been closed. An application file that has been closed for
five years or longer may not be reopened.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102275
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
SUBCHAPTER C. WRITTEN EXAMINATIONS
22 TAC §§3.41 - 3.51

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Board of Architectural Examiners or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Board of Architectural Examiners proposes the re-
peal of §3.41 pertaining to who is required to take the exami-
nation; §3.42 pertaining to when the examination may be taken;
§3.43 pertaining to how the examination will be formatted; §3.44
pertaining to when, where, and how candidates must report for
the exam;§3.45 pertaining to the conditions which must be pro-
vided at the place where the examination is given; §3.46 pertain-
ing to how scores will be reported to exam participants; §3.47
pertaining to how an individual may obtain printed subject mat-
ter pertaining to the examination; §3.48 pertaining to the condi-
tions under which a candidate may retake individual divisions of
the examination; §3.49 pertaining to the conditions under which
passing scores may be exchanged with other CLARB member
boards; §3.50 pertaining to the conditions under which a can-
didate will be required to reapply to take the examination; and
§3.51 pertaining to how long examination material will be main-
tained.

Simultaneously, the agency is proposing new rules with §§3.41
- 3.44 to replace the rules proposed for repeal. Due to the ex-
tensive modifications proposed in the new rules, amending the
existing rules is less practical than repealing the existing rules
and publishing new rules. The modifications are being made as
a result of the agency’s review of Title 22, Chapter 3, Subchapter
C as mandated by Article IX of the General Appropriations Act.

Cathy L. Hendricks, Executive Director, has determined that for
each of the first five years the proposed repeal is in effect there
are expected to be no fiscal implications for state or local gov-
ernment as a result of the repeal.

Ms. Hendricks has also determined that for each year of the first
five years after the repeal, the public benefits anticipated as a
result of the repeal will be that the Board will be administering
new rules which more clearly define professional responsibilities
and are more consistent with current industry standards.

The repeal is not expected to impact small business significantly.

No economic cost to persons affected by the repeal is expected
as a result of the repeal.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The repeal is proposed pursuant to §4(a) of Article 249c, Ver-
non’s Texas Civil Statutes, which provides the Texas Board of
Architectural Examiners with authority to promulgate rules nec-
essary to perform its statutory duties.

This proposed repeal does not affect any other statutes.

§3.41. Required.
§3.42. Schedules.
§3.43. Format.
§3.44. Reporting.
§3.45. Conditions.
§3.46. Scoring.
§3.47. Subject Matter.
§3.48. Reexamination.
§3.49. Transfer of Passing Scores.
§3.50. Reapplication.
§3.51. Disposal of Examination Material.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102280
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §§3.41 - 3.44

The Texas Board of Architectural Examiners proposes new §3.41
which sets forth the general requirements for the landscape ar-
chitectural registration examination in Texas; new §3.42 pertain-
ing to scoring procedures for the landscape architectural regis-
tration examination; new §3.43 relating to the timeframe within
which the registration exam must be completed; and new §3.44
pertaining to transferring examination scores to other landscape
architectural registration boards and the conditions under which
the Texas board will accept scores transferred from other boards.

Due to the proposal of extensive modifications, publishing
amendments to the existing rules is less practical than the
alternative of repealing the existing sections and publishing
new sections. The new rules are being proposed as a result
of the agency’s review of Title 22, Chapter 3, Subchapter C as
mandated by Article IX of the General Appropriations Act.
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New §3.41 states that applicants must complete all sections of
the Landscape Architect Registration Examination (LARE) and
requires that every applicant obtain approval from the Board
to take the exam. The Board may approve an applicant only if
the applicant has completed all of the educational requirements
and at least six months of the experiential requirements. It also
requires each candidate to achieve a passing score in every
division of the LARE. New §3.42 describes the examination
administration process and requires applicants to apply for
the exam through the Council of Landscape Architectural
Registration Boards (CLARB), requires the Board to administer
the exam twice annually, establishes application deadlines,
requires applicants to appear personally and provide identifica-
tion at the time of the exam, and requires applicants to bring
necessary tools to the exam. It requires the Board to provide
an explanation of the scoring procedures to each candidate
prior to examination. It stipulates that the scores be determined
by the entity that administers the examination and prohibits
the Board from reviewing the scores to determine validity. It
relieves the Board of liability in the event a candidate takes a
section(s) of the exam but fails to receive a score, instead au-
thorizing the candidate to retake the section or sections with the
corresponding fee waived. It also allows applicants to request
review of their exams within 14 days of their receipt of the exam
results and states that such review must be completed within 20
days of confirmation of the request. It states that CLARB shall
retain exam materials for one year following administration.
New §3.43 requires each candidate approved for examination
after December 31, 2001, to pass all sections within five years
after the approval date or forfeit credit for each section passed
and be required to submit a new registration application in order
to obtain approval to take the examination again. It requires
each candidate approved for examination by the Board prior
to January 1, 2002, to pass all sections of the examination no
later than December 31, 2006, or forfeit credit for each section
passed and be required to submit a new registration application
in order to obtain approval to take the examination again. New
§3.44 makes it possible for a candidate’s examination score
to be transferred from one Council of Landscape Architectural
Registration Boards (CLARB) member board to another but
allows a candidate to maintain only one active application at a
time. It requires that a candidate whose examination score is
transferred to Texas to satisfy all current requirements for land-
scape architectural registration in Texas and to pass all sections
of the examination no later than five years from the date the first
examination section was passed or forfeit credit for each section
passed and be required to submit a new registration application
in order to obtain approval to take the examination again.

Cathy L. Hendricks, Executive Director, anticipates that for each
of the first five years the proposed sections are in effect, there
will be no measurable fiscal implications for state or local govern-
ment as a result of enforcing or administering the new sections.

The public benefits expected as a result of the new rules are that
it will be easier for persons affected by the provisions of the rules
to understand them and also that the limitation on opportunities
for retaking the exam will better ensure that persons approved
for registration possess the knowledge and skills necessary for
competent professional practice.

There is expected to be no measurable impact on small busi-
ness.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The new sections are proposed pursuant to §5 and §4(a)of Arti-
cle 249c, Vernon’s Texas Civil Statutes which provide the Texas
Board of Architectural Examiners with authority to promulgate
rules, including rules related to the registration examination.

These proposed sections do not affect any other statutes

§3.41. Requirements.

(a) Every Applicant for landscapearchitectural registration by
examination in Texas must successfully complete all sections of the
Landscape Architect Registration Examination (LARE).

(b) An Applicant may take the LARE at any official LARE
testing center but must satisfy all Texas registration requirements in
order to obtain landscape architectural registration by examination in
Texas.

(c) TheBoard shall not approve an Applicant for examination
unless the Applicant has completed the educational requirements and
at least six (6) months of the experiential requirements for landscape
architectural registration in Texas.

(d) Each Candidatemust achieve apassing score in each divi-
sion of the LARE. Scores from individual divisions may not be aver-
aged to achieve a passing score.

§3.42. Examination Administration and Scoring.

(a) An Applicant must apply for landscapearchitectural regis-
tration by examination through CLARB as described in Section 3.23.

(b) TheLARE shall beadministered by theBoard twiceannu-
ally in June and December.

(c) In order for an Applicant to take the LARE in June, the
Applicant’ s application and supporting documentation must be post-
marked or received by the Board no later than February 1st. In order
for an Applicant to take theLARE in December, theApplicant’s appli-
cation and supporting documentation must be postmarked or received
by the Board no later than August 15th. If the deadline falls on a date
when the Board’s office is closed, the application and supporting doc-
umentation must be postmarked or received by the Board no later than
the next date when the Board’s office is open.

(d) A Candidate who is approved to take the LARE must ap-
pear personally for examination asdirected in thenotification letter sent
to the Applicant. In order to be admitted for examination, the Candi-
date must present the Candidate’s identification card that was mailed
to the Candidate prior to the examination date and must present a sep-
arate official form of identification bearing a recent photograph of the
Candidate.

(e) Each Candidate shall be responsible for taking to the ex-
amination all tools necessary to complete the examination.

(f) An explanation of the scoring procedures for the LARE
shall be provided to each Candidate before the examination is admin-
istered to the Candidate.

(g) A Candidate’s LARE scores shall be determined by the
entity that administers the examination. The Board shall not review
any LARE score to determine its validity.

(h) A Candidate may review his/her own examination by re-
questing review within 14 days of receipt of the results of the exami-
nation. TheCandidate must complete the review within 20 daysof the
date the Candidate receives a confirmation that the Candidate may re-
view the examination.
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(i) If, for any reason, a Candidate takes a section or sections
of the LARE but does not receive a score for the section or sections,
the Board shall have no liability beyond authorizing the Candidate to
retake the section or sections with the corresponding fee waived.

(j) Each Candidate’sexamination material shall beretained by
CLARB for aperiod of oneyear followingthedatetheexamination was
administered.

§3.43. Reexamination.

(a) Each Candidatewho, after December 31, 2001, isapproved
for examination by the Board must pass all sections of the examination
within five years after the date the Candidate is approved for exam-
ination by the Board. A Candidate approved for examination by the
Board after December 31, 2001, who does not pass all sections of the
examination within five yearsafter approval will forfeit credit for each
section of the examination passed and must submit a new registration
application in order to obtain approval to take the examination again.

(b) Each Candidate approved for examination by the Board
prior to January 1, 2002, must pass all sections of the examination no
later than December 31, 2006. A Candidate approved for examination
by the Board prior to January 1, 2002, who does not pass all sections
of the examination by December 31, 2006, will forfeit credit for each
section of the examination passed and must submit a new registration
application in order to obtain approval to take the examination again.

§3.44. Transfer of Passing Scores.

(a) A Candidate’s examination score may be transferred from
one CLARB member board to another. The acceptance of the Candi-
date’s score by the board receiving the score shall terminate the Can-
didate’s application with the board transferring the score so that the
Candidate has an application pending in only one jurisdiction at all
times. In order to be approved for landscape architectural registration
in Texas, a Candidate whose examination score is transferred to Texas
must satisfy all current requirements for landscape architectural regis-
tration in Texas.

(b) If a Candidate’s examination score is transferred from an-
other member board and accepted by the Board, the Candidate must
pass all sections of the examination no later than five years from the
date the first examination section was passed. If the Candidate does
not passall sections of theexamination within the five-year period, the
Candidatewill forfeit credit for each section of theexamination passed
and must submit a new registration application in order to obtain ap-
proval to take the examination again.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102279
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
SUBCHAPTER D. CERTIFICATION AND
ANNUAL REGISTRATION
22 TAC §§3.61 - 3.72

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Board of Architectural Examiners or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Board of Architectural Examiners proposes the re-
peal of §3.61 pertaining to who is eligible to receive a certifi-
cate of registration; §3.62 pertaining to conditions under which
certificates of registration are issued; §3.63 pertaining to condi-
tions under which a certificate of registration must be displayed;
§3.64 pertaining to obtaining a replacement certificate of regis-
tration;§3.65 pertaining to conditions under which a certificate
of Registration must be surrendered; §3.66 pertaining to the re-
quirement to register annually; §3.67 pertaining to how annual
registration renewal notices will be provided; §3.68 pertaining to
consequences of failing to register annually; §3.69 pertaining to
how a registration which has been revoked may be reinstated;
§3.70 pertaining to requirement to comply with requirements of
the Texas Education Code, §57.491 regarding student loan re-
payment; §3.71 pertaining to eligibility for and restrictions on in-
active status ; and §3.72 pertaining to continuing education re-
quirements for registration renewal.

Simultaneously, the agency is proposing new rules with §§3.61
- 3.69 to replace the rules proposed for repeal. Due to the ex-
tensive modifications proposed in the new rules, amending the
existing rules is less practical than repealing the existing rules
and publishing new rules. The modifications are being made as
a result of the agency’s review of Title 22, Chapter 3, Subchapter
D as mandated by Article IX of the General Appropriations Act.

Cathy L. Hendricks, Executive Director, has determined that for
each of the first five years the proposed repeal is in effect there
are expected to be no fiscal implications for state or local gov-
ernment as a result of the repeal.

Ms. Hendricks has also determined that for each year of the first
five years after the repeal, the public benefits anticipated as a
result of the repeal will be that the Board will be administering
new rules which more clearly define professional responsibilities
and are more consistent with current industry standards.

The repeal is not expected to impact small business significantly.

No economic cost to persons affected by the repeal is expected
as a result of the repeal.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The repeal is proposed pursuant to §4(a) of Article 249c, Ver-
non’s Texas Civil Statutes, which provides the Texas Board of
Architectural Examiners with authority to promulgate rules nec-
essary to perform its statutory duties.

This proposed repeal does not affect any other statutes.

§3.61. Certificates of Registration.
§3.62. Issuance and Description.
§3.63. Display of Certificate.
§3.64. Replacement Certificate.
§3.65. Surrender of Certificates.
§3.66. Annual Registration Required.
§3.67. Annual Registration Procedure.
§3.68. Failure to Register Annually.
§3.69. Reinstatement.
§3.70. Denial of Annual Renewal.
§3.71. Inactive Registration Status.
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§3.72. Continuing Education Program Requirements.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102282
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §§3.61 - 3.69

The Texas Board of Architectural Examiners proposes new §3.61
which describes who is qualified to receive a certificate of reg-
istration and what information will be provided on the certificate;
new §3.62 pertaining to where a certificate of registration must
be displayed and how to acquire duplicate copies for display in
multiple locations; new §3.63 relating to the conditions under
which a registrant may obtain a replacement certificate of reg-
istration; new §3.64 pertaining to the conditions under which a
certificate of registration must be surrendered to the Board; new
§3.65 pertaining to when and how a certificate of registration
must be renewed; new §3.66 pertaining to how a revoked certifi-
cate of registration may be reinstated; new §3.67 pertaining to
the discontinuation of emeritus status and the options available
to registrants who currently have an emeritus registration; new
§3.68 pertaining to inactive status for certificates of registration,
and new §3.69 pertaining to continuing education requirements
that must be met in order for a registrant to renew a certificate of
registration.

Due to the proposal of extensive modifications, publishing
amendments to the existing rules is less practical than the
alternative of repealing the existing sections and publishing
new sections. The new rules are being proposed as a result
of the agency’s review of Title 22, Chapter 3, Subchapter D as
mandated by Article IX of the General Appropriations Act.

New §3.61 provides that certificates of registration be issued
only to individuals who have satisfied the registration require-
ments and stipulates that each certificate of registration indicate
the landscape architect’s name, registration number, and effec-
tive date of the registration and acknowledge the landscape ar-
chitect’s right to practice landscape architecture in Texas. New
§3.62 requires a landscape architect to display his/her certificate
of registration at his/her place of practice and to display a dupli-
cate certificate at each additional location. It provides a method
for obtaining a duplicate certificate from the Board and prohibits
a landscape architect from copying his/her certificate of regis-
tration. New §3.63 provides a method for a landscape architect
whose certificate of registration has been damaged or misplaced
to obtain a replacement certificate from the Board. New §3.64
sets forth the conditions under and by which a certificate of reg-
istration that has been suspended or revoked must be surren-
dered to the Board. New §3.65 requires that each certificate
of registration be renewed annually upon payment of an annual
renewal fee. It requires the Board to send annual registration
renewal notices to each landscape architect’s most current ad-
dress of record with instructions and deadlines for remitting a
completed registration renewal form and the prescribed fee. It
requires a landscape architect to notify the Board in writing of

each change of address. It requires the Board to impose a late
payment penalty if the renewal form and fee are not received on
or before the expiration date. It stipulates that the Board may
not renew the landscape architect’s certificate of registration if it
receives official notice that he or she has defaulted on the repay-
ment of a guaranteed student loan or has failed to pay court or-
dered child support. If a certificate of registration is not renewed
within one year of the expiration date, the Board may take ac-
tion to revoke it. New §3.66 provides that a revoked registration
may be reinstated after an application for reinstatement has been
submitted and approved and the reinstatement fee paid. It sets
forth that reinstatement may be denied if the certificate of reg-
istration has been revoked for a continuous period of five years
or longer or the reinstatement applicant has committed any act
that could serve as the basis for the rejection of an application
for registration or for the revocation of a certificate of registration;
it also provides methods for reinstatement if the registration cer-
tificate has been revoked for a continuous period of five years or
longer. New §3.67 provides that emeritus status be discontinued
effective September 1, 2001, and that every landscape architect
who holds an emeritus registration on September 1, 2001, must
transfer to active or inactive status on or before the landscape
architect’s next registration expiration date and waives the sta-
tus change fee for emeritus landscape architects who transfer to
active or inactive status. New §3.68 provides an inactive registra-
tion status for landscape architects, prohibits inactive registrants
from practicing landscape architecture and from using any form
of the title "landscape architect" to describe themselves or their
work, and provides for the suspension or revocation of the regis-
tration and/or for a fine of up to $1,000 for each day that a inactive
registrant has practiced landscape architecture or used a form of
the title "landscape architect" improperly. It prohibits an inactive
registrant from using or displaying his/her landscape architec-
tural seal, registration certificate, or pocket card. It requires an
inactive registrant to pay an annual record maintenance fee. It
sets forth the procedures for returning an inactive registration to
an active status. It requires an inactive registrant whose regis-
tration has been inactive for five years or longer to successfully
complete all sections of the current registration examination be-
fore returning to active status or furnish evidence that the inactive
registrant currently holds a landscape architectural registration in
another jurisdiction with registration requirements that are sub-
stantially equivalent to Texas requirements. It sets forth the rea-
sons for rejecting an application to return to active status. New
§3.69 requires each landscape architect to complete a minimum
number of continuing education hours during each annual regis-
tration period. It defines what constitutes a continuing education
hour and describes what activities will and will not be creditable.
It sets forth the conditions under which exemptions from the con-
tinuing education requirements may be granted. It requires the
landscape architect to indicate compliance with the continuing
education requirements on his or her annual registration renewal
form. It requires each landscape architect to maintain a record
and proof of fulfillment of the requirements and it specifies the
period of time the annual record shall be maintained. It allows
the Board to require a landscape architect to produce documen-
tation to prove compliance with the continuing education require-
ments and sets forth a method for doing so. It sets forth the
consequences for failing to comply with the continuing educa-
tion requirements and for reporting false information. It allows a
landscape architect who completes a continuing education ac-
tivity that is directly related to more than one of the professions
regulated by the Board to receive credit for all of the professions
to which it directly relates.
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Cathy L. Hendricks, Executive Director, anticipates that for each
of the first five years the proposed sections are in effect the fiscal
implications for state or local government as a result of enforc-
ing or administering the new sections might include a slight in-
crease in revenue from landscape architects who currently hold
emeritus status and wish to switch to active status. This slight
increase should be offset by costs related to enforcement of the
new emeritus rule.

The public benefits expected as a result of the new rules are
that persons affected by the provisions of the rules will be better
able to understand and follow them and also that the confusion
surrounding emeritus status will be eliminated.

There is expected to be no measurable impact on small busi-
ness.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The new sections are proposed pursuant to Section 4(a), Section
6A, Section 7, and Section 10(a) of Article 249c, Vernon’s Texas
Civil Statutes which provide the Texas Board of Architectural Ex-
aminers with authority to promulgate rules, including rules re-
lated to certificates of registration, annual renewal, inactive sta-
tus, and continuing education.

These proposed sections do not affect any other statutes

§3.61. Issuance of Certificates of Registration.

(a) Certificates of registration shall be issued to individuals
who have satisfied the registration requirements as described in the
LandscapeArchitects’ Registration Law and theRulesand Regulations
of the Board.

(b) Each certificate of registration issued by the Board shall
identify the Landscape Architect by name and registration number, in-
dicate the effective date of the registration, and acknowledge the Land-
scape Architect’ s right to practice asalicensed LandscapeArchitect in
Texas.

§3.62. Display of Certificate.

(a) Each Landscape Architect holding an active certificate of
registration shall display it at his/her place of practice. If a Landscape
Architect maintains an office in morethan one location, the Landscape
Architect shall display a duplicate certificate at each additional loca-
tion.

(b) A duplicate certificate may be obtained only by filing with
the Board an application for a duplicate certificate and paying a fee as
prescribed by the Board. A Landscape Architect may not copy his/her
certificate of registration in order to display it.

§3.63. Replacement of Certificate.

If aLandscapeArchitect’scertificateof registration islost or destroyed
and theLandscapeArchitect’s registration iscurrent and in good stand-
ing, the Landscape Architect may obtain a replacement certificate by:

(1) submitting a written explanation regarding the loss or
destruction of the certificate which requests a replacement certificate;
and

(2) paying the fee prescribed by the Board for the replace-
ment of a certificate of registration.

§3.64. Surrender of Certificate.

Upon receipt of written notice from the Board requiring the surrender
of a certificate of registration that has been suspended or revoked, a

Landscape Architect or former LandscapeArchitect shall immediately
surrender his/her certificate of registration in the manner prescribed in
the notice.

§3.65. Annual Renewal Procedure.

(a) Each certificate of registration must be renewed annually
on or before the specified expiration date of the certificate of registra-
tion.

(b) Each Landscape Architect must pay an annual registration
renewal fee as prescribed by the Board to renew his/her certificate of
registration.

(c) The Board shall send annual registration renewal notices
to each Landscape Architect at the Landscape Architect’ smost current
addressof record. Instructionsand deadlinesfor remitting acompleted
registration renewal form and the prescribed fee will appear on each
notice. A Landscape Architect must notify the Board in writing each
time the Landscape Architect’s address of record changes.

(d) If a Landscape Architect fails to remit a completed regis-
tration renewal form and the prescribed fee on or before the specified
expiration date of the Landscape Architect’ s certificate of registration,
the Board shall imposealatepayment penalty that must be paid before
the Landscape Architect’ s certificate of registration may be renewed.

(e) If the Board receives official notice that a Landscape Ar-
chitect has defaulted on the repayment of a guaranteed student loan,
the Board may not renew the Landscape Architect’s certificate of reg-
istration unless:

(1) the Landscape Architect presents to theBoard acertifi-
cate from the Texas Guaranteed Student Loan Corporation certifying
that the Landscape Architect has entered into a repayment agreement
for the defaulted loan; or

(2) the renewal is the first renewal following the Board’s
receipt of official notice regarding the default.

(f) If the Board receives official notice that a Landscape Ar-
chitect hasfailed to pay court ordered child support, the Board may be
prohibited from renewing the Landscape Architect’s certificateof reg-
istration.

(g) If acertificateof registration isnot renewed within oneyear
of the specified registration expiration date, theBoard may takeformal
action to revoke the certificate of registration.

§3.66. Reinstatement.

(a) Once the revocation, cancellation, or surrender of a Land-
scape Architect’s registration iseffective, theregistration may be rein-
stated only after an application for reinstatement isproperly submitted
and approved and the prescribed reinstatement fee is paid.

(b) An application for reinstatement may be denied on the fol-
lowing grounds:

(1) thecertificateof registration hasbeen revoked for acon-
tinuous period of five years or longer; or

(2) the reinstatement Applicant has committed any act that
could serve as the basis for the rejection of an application for registra-
tion or for the revocation of a certificate of registration.

(c) If a certificate of registration has been revoked for a con-
tinuous period of five years or longer, one of the following shall be
required prior to approval of an application for reinstatement:

(1) successful completion of all sections of the current reg-
istration examination during the five years immediately preceding re-
instatement; or
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(2) verification that the Applicant currently holds a land-
scape architectural registration that is active and in good standing in
another jurisdiction where the registration requirements are substan-
tially equivalent to Texas landscape architectural registration require-
ments.

§3.67. Emeritus Status.

EffectiveSeptember 1, 2001, aLandscapeArchitect may not request or
continue an emeritus landscape architectural registration. Every Land-
scape Architect who holds an emeritus registration on September 1,
2001, must transfer to active or inactive status on or before the Land-
scape Architect’s next registration expiration date in order to continue
to hold a valid certificate of registration. The status change fee will be
waived for each emeritus Landscape Architect who transfers to active
or inactive status.

§3.68. Inactive Status.

(a) A Landscape Architect whose registration is active and in
good standing may apply for inactive registration statuson a form pre-
scribed by the Board before the expiration date of the registration.

(b) An inactiveregistrant may not practicelandscapearchitec-
ture or use the title "landscape architect" to describe the registrant or
theregistrant’swork. If an inactiveregistrant practiceslandscapearchi-
tecture or uses the title "landscape architect" improperly, the inactive
registrant’s registration may be suspended or revoked or the inactive
registrant may be fined up to $1,000 for each day that the inactive reg-
istrant has practiced landscapearchitectureor used thetitle "landscape
architect" improperly.

(c) An inactive registrant shall not use or display his/her land-
scape architectural seal, registration certificate, or pocketcard during
any period that his/her registration is inactive.

(d) An inactive registrant shall pay an annual record mainte-
nance fee as prescribed by the Board.

(e) In order to return his/her registration to active status, an
inactive registrant must:

(1) apply on a form prescribed by the Board;

(2) complete all continuing education requirements for
each year the registration was inactive; and

(3) pay a fee as prescribed by the Board.

(f) An inactive registrant whose registration has been inactive
for a continuous period of five years or longer must do the following
before the inactive registrant may return to active status:

(1) successfully complete all sections of the current regis-
tration examination during the five years immediately preceding return
to active status or

(2) furnish evidence that the inactive registrant currently
holds a landscape architectural registration in another jurisdiction
where the registration requirements are substantially equivalent to
Texas landscape architectural registration requirements and that the
current landscape architectural registration is active and in good
standing.

(g) Applications to return to active status may be rejected for
any of the reasons that an initial application for registration may be
rejected or that a registration may be revoked.

(h) TheBoard may require that applicationsto return to active
statusincludeverification that theApplicant hascomplied with thelaws
governing the registration of landscape architects.

§3.69. Continuing Education Requirements.

(a) Each Landscape Architect shall complete a minimum of
eight (8) continuing education program hours(CEPH) during each an-
nual registration period. One CEPH shall represent a minimum of 50
minutesof actual coursetime. No credit shall be awarded for introduc-
tory remarks, meals, breaks, or business/administration matters related
to courses of study.

(1) LandscapeArchitectsshall completeaminimum of five
(5) CEPH in structured coursestudy. Structuredcoursestudy shall con-
sist of participation in educational activitiespresented by individualsor
groups qualified by professional, practical, or academic experience to
conduct courses of study, including monographs offered by the Coun-
cil of Landscape Architectural Registration Boards. No credit shall be
awarded for the same structured course for which the Landscape Ar-
chitect has claimed credit during the preceding three (3) years.

(2) Landscape Architects may complete a maximum of
three (3) CEPH in self-directed study. One (1) CEPH shall represent
one (1) hour of self-directed study. Self-directed study must utilize
articles, monographs, or other study materials that the Landscape
Architect has not previously utilized for self-directed study.

(b) Topics for the eight (8) CEPH shall satisfy the following
requirements: All CEPH shall include the study of relevant techni-
cal and professional landscape architectural subjects pertinent to the
health, safety and welfare of the public. The study of topics related to
barrier-free design must be used to satisfy the requirements for at least
one (1) of the eight (8) CEPH.

(c) The Board has final authority to determine whether to
award or deny credit claimed by a Landscape Architect for continuing
education activities. The following types of activities may qualify to
fulfill continuing education program requirements:

(1) Attendance at courses or seminars dealing with techni-
cal landscape architectural subjects sponsored by colleges or universi-
ties;

(2) Attendance at technical presentations or workshops on
landscape architectural subjects which are held in conjunction with
conventions or seminars and are related to materials use and function;

(3) Attendance at courses or seminars related to ethical
business practices or new technology and offered by colleges, univer-
sities, professional organizations, or system suppliers;

(4) Three (3) CEPH may be claimed per class hour spent
teaching landscape architectural courses or seminars as long as the
Landscape Architect hasnot previously claimed credit for teaching the
same course. College or university faculty may not claim credit for
teaching.

(5) Hours spent in professional service to the general pub-
lic which draws upon the Landscape Architect’s professional exper-
tise, such as serving on planning commissions, building codeadvisory
boards, urban renewal boards, or code study committees;

(6) Hours spent in landscape architectural research which
is published or formally presented to the profession or public during
the annual registration period;

(7) Hours spent in landscape architectural self-directed
study programs such as thoseorganized or sponsored by the American
Society of Landscape Architects, the Council of Landscape Architec-
tural Registration Boards, or similar organizations acceptable to the
Board;

(8) College or university credit courses dealing with land-
scapearchitectural subjectsor ethical businesspractices; each semester
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credit hour shall equal one (1) CEPH; each quarter credit hour shall
equal one(1) CEPH;

(9) One (1) CEPH may be claimed for attendance at one
(1) full-day session of a meeting of the Texas Board of Architectural
Examiners; a Landscape Architect must attend the entire full-day ses-
sion in order to receive credit.

(d) A Landscape Architect may be exempt from the continu-
ing education requirements described in this subchapter for any of the
following reasons:

(1) A Landscape Architect who is a first-time new Land-
scape Architect by examination or first-time Landscape Architect by
reciprocity shall be exempt for his/her initial registration period, which
shall not exceed one year;

(2) An emeritus Landscape Architect shall be exempt for
any registration period during which the Landscape Architect’s regis-
tration is in Emeritus Status;

(3) An inactive registrant shall be exempt for any registra-
tion period during which the registrant’ s registration is in inactive sta-
tus, but all continuing education credits for each period of inactive reg-
istration shall becompleted beforethe inactive registrant’s registration
may be returned to active status;

(4) A Landscape Architect who is not a full-time member
of the Armed Forces shall be exempt for any registration period dur-
ing which the Landscape Architect serves on active duty in the Armed
Forces of the United States for a period of time exceeding ninety (90)
consecutive days;

(5) A Landscape Architect who has an active registration
in another jurisdiction that has registration requirements which are
substantially similar to Texas registration requirements and that has
a mandatory continuing education program shall be exempt for any
registration period during which theLandscapeArchitect satisfiessuch
other jurisdiction’s continuing education program requirements; or

(6) A LandscapeArchitect who is, asof September 1, 1999,
a full-time faculty member or other permanent employee of an institu-
tion of higher education, asdefined in Section 61.003, Education Code,
and who in such position isengaged in teaching landscapearchitecture.

(e) When renewing his/her annual registration, each Land-
scape Architect shall sign the statement on the renewal form attesting
to the Landscape Architect’s fulfillment of the mandatory continuing
education program requirements during the preceding registration
period. A maximum of eight (8) CEPH may be carried from one
registration period to the next.

(1) A detailed record of the Landscape Architect’ s contin-
uing education activities shall be recorded annually. Each Landscape
Architect shall retain proof of fulfil lment of the mandatory continuing
education program requirements and shall retain the annual record of
continuing education activities required by this subsection for a period
of three years after the end of the registration period for which credit
is claimed.

(2) Upon written request, the Board may require a Land-
scape Architect to produce documentation to prove that theLandscape
Architect has complied with the mandatory continuing education pro-
gram requirements. The Landscape Architect shall be required to pro-
ducethedocumentation in themanner prescribed in theBoard’swritten
request. If acceptable documentation is not provided within thirty (30)
daysof request, claimed credit may be disallowed. The Landscape Ar-
chitect shall have 180 calendar days after notification of disallowance
of credit to substantiate the original claim or earn other CEPH credit

to fulfill the minimum requirements. Such credit shall not be counted
again for another registration period.

(f) Failure to fulfill the annual continuing education program
requirements may result in disciplinary action by the Board.

(g) Any Landscape Architect who is found to have reported
false information regarding the Landscape Architect’s continuing edu-
cation activities may be subject to disciplinary action by the Board.

(h) If aLandscapeArchitect is registered to practicemorethan
oneof theprofessionsregulated by theBoardandtheLandscapeArchi-
tect completes acontinuing education activity that isdirectly related to
morethan oneof theprofessionsregulated by theBoard, theLandscape
Architect may submit that activity for credit for all of the professions
to which it directly relates. The Landscape Architect must maintain a
separatedetailed record of continuing education activities for each pro-
fession.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102281
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
CHAPTER 5. INTERIOR DESIGNERS
SUBCHAPTER B. REGISTRATION
22 TAC §5.31

The Texas Board of Architectural Examiners proposes an
amendment to Chapter 5, Subchapter B, §5.31 concerning
the conditions under which an applicant may obtain interior
design registration in Texas. The amendment to this section is
intended to clarify the eligibility requirements for interior design
registration in Texas.

Cathy L. Hendricks, Executive Director, Texas Board of Archi-
tectural Examiners, anticipates that there will be no measurable
fiscal implications for state or local government for the first five
years the section as proposed is in effect.

Ms. Hendricks anticipates that for each year of the first five years
the section as proposed is in effect, the public benefits antici-
pated as a result of the proposed amendment will be that it will be
easier for persons affected by the rule to understand and abide
by it.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The amendment is proposed pursuant to Section 5(a), Section
5(d), Section 9(b), and Section 9(c) of Article 249e, Vernon’s
Texas Civil Statutes, which provide the Texas Board of Architec-
tural Examiners with authority to promulgate rules necessary for
the performance of its statutory duties, including the duty to es-
tablish registration standards.

This proposed amendment does not affect any other statutes.
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§5.31. Registration by Examination[Eligibility].

(a) In order to obtain interior design registration by examina-
tion in Texas, an Applicant shall demonstrate that the Applicant has a
combined total of six years of approved interior design education and
experience and shall successfully complete the interior design registra-
tion examination asmorefully described inSubchapter C. For purposes
of this section, an Applicant has "approved interior design education"
if:

(1) The Applicant graduated from a program that has been
granted professional status by the Foundation for Interior Design Ed-
ucation Research (FIDER) or the National Architectural Accreditation
Board (NAAB) or from an interior design education program outside
the United States wherean evaluation similar to an Educational Evalu-
ation Service for Architects (EESA) evaluation has concluded that the
program is equivalent to a FIDER or NAAB accredited professional
program;

(2) The Applicant has a doctorate, a master’s degree, or a
baccalaureate degree in interior design;

(3) The Applicant has:

(A) A baccalaureate degree in a field other than interior
design, and

(B) An associate’s degree or a two- or three-year certifi-
cate from an interior design program at an institution accredited by an
agency recognized by the Texas Higher Education Coordinating Board;

(4) The applicant has:

(A) A baccalaureate degree in a field other than interior
design, and

(B) An associate’s degree or a two- or three-year cer-
tificate from a foreign interior design program approved or accredited
by an agency acceptable to the Board;

(5) The applicant applied on or before August 31, 2010,
and prior to that date, the applicant successfully completed:

(A) At least six years of actual experience working un-
der the direct supervision of a registered interior designer or a registered
architect;

(B) An associate’s degree in interior design from an in-
stitution accredited by an agency recognized by the Texas Higher Ed-
ucation Coordinating Board, and

(C) Credit for the equivalent of at least 60 semester
credit hours toward any baccalaureate degree; or

(6) The applicant applied on or before August 31, 2010,
and prior to that date, the Applicant successfully completed:

(A) At least four years of actual experience working un-
der the direct supervision of a registered interior designer or a registered
architect,

(B) A FIDER accredited pre-professional assistant level
program, and

(C) Credit for the equivalent of at least 60 semester
credit hours toward any baccalaureate degree.

(b) The Board shall evaluate the education and experience re-
quired by Subsection (a) in accordance with the Table of Equivalents
for Education and Experience in Interior Design.

(c) For purposes of this section, the term "approved interior
design education" does not include continuing education courses.

(d) [(b)] An Applicant for interior design registration by ex-
amination who [I f the Applicant] commences completion of the ed-
ucational requirements for registration after September 1, 2006[,the
applicant] must graduate from a program that has been granted profes-
sional status by FIDER.

[(c) For purposes of this section, the term "approved interior
design education" does not include continuing education courses. ]

(e) An Applicant for interior design registration by examina-
tion who commenced his/her interior design education or experience
prior to September 1, 1999, shall besubject to therulesand regulations
relating to educational and experiential requirementsasthey existed on
August 31, 1999.

(f) [(d)] For purposes of this section, an applicant shall be con-
sidered to have "commenced" his/her interior design education upon
enrollment in an acceptable interior design educational program.

[(e) TheBoard shall evaluate theeducation and experiencere-
quired by Subsection (a) in accordancewith theedition of theTable of
Equivalents for interior design in effect at the time the application is
filed. ]

[(f) An Applicant who enrolled in an acceptable interior de-
sign education program before September 1, 1999, shall be subject to
the rules and regulations relating to educational and experiential re-
quirements as they existed on August 31, 1999. ]

(g) An Applicant who filed an application for registration
without examination prior to August 31, 1994, is subject to the rules
and regulations relating to educational and experiential requirements
in effect at the time the application was filed. Such Applicant must
complete the required six years of experience on or before September
1, 2003, in order to be eligible for registration without examination.

[(h) For purposes of this section, it is the Applicant’s respon-
sibility to demonstrate to the Board therequisiteeducation and experi-
ence.]

(h) [(i)] Pursuant to the provisions of §231.302 of the Texas
Family Code, each applicant shall submit his/her social security num-
ber to[on forms prescribed by] the Board. The Applicant’s social se-
curity number [Such information] shall be considered confidential as
stated in 231.302(e) of the Texas Family Code. The Board may take
action against an Applicant or Candidate pursuant to Section 5.161.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102283
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §5.32

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Board of Architectural Examiners or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
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The Texas Board of Architectural Examiners proposes the repeal
of §5.32 pertaining to the factors which would cause the denial
of an applicant’s eligibility as a candidate for registration.

Simultaneously, the agency is proposing a new rule with section
number 5.31(i) to replace the rule proposed for repeal. Due to
the extensive modifications proposed in the new rule, amending
the existing rule is less practical than repealing the existing rule
and publishing a new rule. The modifications are being made as
a result of the agency’s review of Title 22, Chapter 5, Subchapter
B as mandated by Article IX of the General Appropriations Act.

Cathy L. Hendricks, Executive Director, has determined that for
each of the first five years the proposed repeal is in effect there
are expected to be no fiscal implications for state or local gov-
ernment as a result of the repeal.

Ms. Hendricks has also determined that for each year of the first
five years after the repeal, the public benefits anticipated as a
result of the repeal will be that the Board will be administering
new rules which more clearly define professional responsibilities
and are more consistent with current industry standards.

The repeal is not expected to impact small business significantly.

No economic cost to persons affected by the repeal is expected
as a result of the repeal.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The repeal is proposed pursuant to §5(d) of Article 249e, Ver-
non’s Texas Civil Statutes, which provides the Texas Board of
Architectural Examiners with authority to promulgate rules nec-
essary to perform its statutory duties.

This proposed repeal does not affect any other statutes.

§5.32. Exceptions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102288
Cathy L. Hendricks ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
The Texas Board of Architectural Examiners proposes new §5.32
which pertains to allowing an interior designer from another ju-
risdiction to apply for registration in Texas by reciprocal transfer.

Due to the proposal of extensive modifications, publishing an
amendment to the existing rule is less practical than the alterna-
tive of repealing the existing rule and publishing a new rule. The
new rule is being proposed as a result of the agency’s review
of Title 22, Chapter 5, Subchapter B, as mandated by Article IX
of the General Appropriations Act. The new rule simply reorga-
nizes and restates existing standards so that they will be easier
to understand and follow.

New §5.32 requires that an individual seeking interior design reg-
istration in Texas by reciprocal transfer must demonstrate that he

or she has an active registration in good standing in another juris-
diction whose registration requirements are substantially equiva-
lent to Texas requirements, the applicant has passed the NCIDQ
examination, and the applicant has at least two years of experi-
ence.

Cathy L. Hendricks, Executive Director, anticipates that for each
of the first five years the proposed rule is in effect there will be
no measurable fiscal implications for state or local government
as a result of enforcing or administering it.

The public benefits expected as a result of the new rule are that
it will be easier for persons affected by the registration rules to
understand and abide by them.

There is expected to be no measurable impact on small business
because the new rule simply restates existing requirements.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The new rule is proposed pursuant to §5(d) and §12 of Arti-
cle 249e, Vernon’s Texas Civil Statutes which provide the Texas
Board of Architectural Examiners with authority to promulgate
rules, including rules regarding reciprocal registration standards.

These proposed sections do not affect any other statutes.

§5.32. Registration by Reciprocal Transfer.

(a) A person who holds a valid certificate of interior design
registration in another jurisdiction may apply for interior design regis-
tration in Texas by reciprocal transfer.

(b) In order to obtain interior design registration by reciprocal
transfer, an Applicant must demonstrate the following:

(1) the Applicant currently holds an interior design regis-
tration that is active and in good standing in another jurisdiction and
that jurisdiction’s interior design registration requirementsaresubstan-
tially equivalent to Texas interior design registration requirements;

(2) the Applicant haspassed all sections of the NCIDQ ex-
amination; and

(3) the Applicant has completed at least two years of ac-
ceptable experience working as a licensed interior designer in a juris-
diction where the Applicant was licensed during the period of experi-
ence.

(c) An Applicant for interior design registration by reciprocal
transfer must remit the required registration fee to the Board within
sixty (60) days of the date of the tentative approval letter sent to the
Applicant by the Board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102284
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §5.33
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(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Board of Architectural Examiners or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Board of Architectural Examiners proposes the repeal
of §5.33 pertaining to the forms and instructions an application
needs to submit an application for registration.

Simultaneously, the agency is proposing a new rule with section
number 5.33(a) to replace the rule proposed for repeal. Due to
the extensive modifications proposed in the new rule, amending
the existing rule is less practical than repealing the existing rule
and publishing a new rule. The modifications are being made as
a result of the agency’s review of Title 22, Chapter 5, Subchapter
B as mandated by Article IX of the General Appropriations Act.

Cathy L. Hendricks, Executive Director, has determined that for
each of the first five years the proposed repeal is in effect there
are expected to be no fiscal implications for state or local gov-
ernment as a result of the repeal.

Ms. Hendricks has also determined that for each year of the first
five years after the repeal, the public benefits anticipated as a
result of the repeal will be that the Board will be administering
new rules which more clearly define professional responsibilities
and are more consistent with current industry standards.

The repeal is not expected to impact small business significantly.

No economic cost to persons affected by the repeal is expected
as a result of the repeal.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The repeal is proposed pursuant to §5(d) of Article 249e, Ver-
non’s Texas Civil Statutes, which provides the Texas Board of
Architectural Examiners with authority to promulgate rules nec-
essary to perform its statutory duties.

This proposed repeal does not affect any other statutes.

§5.33. Forms and Instructions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102289
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
The Texas Board of Architectural Examiners proposes new §5.33
which sets forth the procedures for applying for interior design
registration in Texas.

Due to the proposal of extensive modifications, publishing an
amendment to the existing rule is less practical than the alterna-
tive of repealing the existing rule and publishing a new rule. The
new rule is being proposed as a result of the agency’s review of
Title 22, Chapter 5, Subchapter B, as mandated by Article IX of
the General Appropriations Act.

New §5.33 requires all applicants to apply for registration directly
to the Board and allows the Board to require additional infor-
mation or documentation from the applicant during the review
process. It requires the Board to notify each applicant in writing
regarding approval or rejection of the application.

Cathy L. Hendricks, Executive Director, Texas Board of Archi-
tectural Examiners, anticipates that there will be no measurable
fiscal implications for state or local government for the first five
years the section as proposed is in effect.

The public benefits expected as a result of the new rule are that
it will be easier for persons affected by the rule’s provisions to
understand and abide by them and that it will be clear that the
Board may require additional information or documentation dur-
ing the review process.

There is expected to be no measurable impact on small busi-
ness.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Board of Architectural Examiners or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The new rule is proposed pursuant to §5(d) of Article 249e, Ver-
non’s Texas Civil Statutes which provides the Texas Board of
Architectural Examiners with authority to promulgate rules nec-
essary to the performance of its duties.

These proposed sections do not affect any other statutes.

§5.33. Application Process.
(a) Applicants for interior design registration by examination

or by reciprocal transfer must apply for registration by submitting to
the Board’soffice acompleted registration application and all required
supporting documentation.

(b) Upon receipt of thecompleted application and all required
supporting documentation and receipt of the required application fee,
the Board shall evaluate the Applicant’ s application materials. The
Board may require additional information or documentation from the
Applicant.

(c) The Board will notify each Applicant in writing regarding
the approval or rejection of the Applicant’s application.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102285
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §5.34

The Texas Board of Architectural Examiners proposes an
amendment to Chapter 5, Subchapter B, §5.34 concerning fees.
The amendment is intended to clarify the existing rule and also
intended to require that the Board publish its fee schedule.
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Cathy L. Hendricks, Executive Director, Texas Board of Archi-
tectural Examiners, anticipates that there will be no measurable
fiscal implications for state or local government for the first five
years the section as proposed is in effect.

Ms. Hendricks anticipates that for each year of the first five years
the section as proposed is in effect, the public benefits antici-
pated as a result of the proposed amendment will be that it will
be easier for persons affected by the rule to understand it and
also that people will be better informed of the Board’s actions in
relation to fees.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The amendment is proposed pursuant to Section 6(b), Section
6(c), and Section 5(d) of Article 249e, Vernon’s Texas Civil
Statutes, which provide the Texas Board of Architectural Ex-
aminers with authority to promulgate rules necessary for the
performance of its statutory duties, including rules related to
fees for services provided by the Board.

This proposed amendment does not affect any other statutes.

§5.34. Fees.
The Board shall establish a schedule of fees for services provided by
the Board, including fees related to application procedures. The fee
schedule established by the Board shall be published, and copies shall
be available from the Board’s office.[The current schedule of fees re-
quired by theBoard for application, examination, registration, renewal,
and reinstatement is available from the Board’s office.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102286
Cathy L. Hendricks. ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §§5.35 - 5.39

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Board of Architectural Examiners or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Board of Architectural Examiners proposes the repeal
of §5.35 pertaining to how the Board will process an applications
application upon its receipt from NCARB; §5.36 pertaining to no-
tifying applicants of the approval or rejection of their applications;
§5.37 pertaining to the length of time an application will be main-
tained; §5.38 pertaining to reciprocal transfers; and §5.39 per-
taining to education and experience equivalencies.

Simultaneously, the agency is proposing a new rules with section
numbers 5.52(c) and 5.33(b), 5.33(c), 5.35, 5.32, and 5.31(b) to
replace rules 5.35, 5.36, 5.37, 5.38, and 5.39, respectively, which
are proposed for repeal. Due to the extensive modifications pro-
posed in the new rule, amending the existing rule is less practical
than repealing the existing rule and publishing a new rule. The
modifications are being made as a result of the agency’s review

of Title 22, Chapter 5, Subchapter B as mandated by Article IX
of the General Appropriations Act.

Cathy L. Hendricks, Executive Director, has determined that for
each of the first five years the proposed repeal is in effect there
are expected to be no fiscal implications for state or local gov-
ernment as a result of the repeal.

Ms. Hendricks has also determined that for each year of the first
five years after the repeal, the public benefits anticipated as a
result of the repeal will be that the Board will be administering
new rules which more clearly define professional responsibilities
and are more consistent with current industry standards.

The repeal is not expected to impact small business significantly.

No economic cost to persons affected by the repeal is expected
as a result of the repeal.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The repeal is proposed pursuant to Section 5(d) of Article 249e,
Vernon’s Texas Civil Statutes, which provides the Texas Board of
Architectural Examiners with authority to promulgate rules nec-
essary to perform its statutory duties.

This proposed repeal does not affect any other statutes.

§5.35. Processing.

§5.36. Approval/Rejection.

§5.37. Continuance.

§5.38. Reciprocal Transfer.

§5.39. Education and Experience Equivalencies.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102290
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §5.35

The Texas Board of Architectural Examiners proposes new §5.35
which sets forth conditions under which a properly submitted ap-
plication will continue to be valid.

Due to the proposal of extensive modifications, publishing an
amendment to the existing rule is less practical than the alterna-
tive of repealing the existing rule and publishing a new rule. The
new rule is being proposed as a result of the agency’s review of
Title 22, Chapter 5, Subchapter B, as mandated by Article IX of
the General Appropriations Act.

New §5.35 states that an application will remain valid for three
years, after which the Board may require the applicant or candi-
date to update the application or reapply. It requires an applicant
or candidate to pay an annual record maintenance fee or the ap-
plication file will be closed. It also allows a closed application file
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to be reopened during the five years following its closure as long
as all unpaid record maintenance fees are paid.

Cathy L. Hendricks, Executive Director, Texas Board of Archi-
tectural Examiners, anticipates that there will be no measurable
fiscal implications for state or local government for the first five
years the section as proposed is in effect.

The public benefits expected as a result of the new rule are that
it will be easier for persons affected by the rule’s provisions to
understand them and that applicants will have an additional two
years during which they may reopen closed files.

There is expected to be no measurable impact on small busi-
ness.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The new rule is proposed pursuant to Section 5(d) of Article
249e, Vernon’s Texas Civil Statutes which provides the Texas
Board of Architectural Examiners with authority to promulgate
rules necessary to the performance of its duties.

These proposed sections do not affect any other statutes.

§5.35. Pending Applications.

(a) A properly submitted application for registration by exam-
ination will be effective for three years from the date it is received by
the Board. After three years, the Board may require the Applicant or
Candidate to update the application or reapply.

(b) Each Candidate approved for examination must pay an an-
nual record maintenance fee as prescribed by the Board or the Can-
didate’s application file will be closed. A Candidate may reopen an
application file that was closed pursuant to this section only after pay-
ment of record maintenance fees for the current year and for each year
the file has been closed. An application file that has been closed for
five years or longer may not be reopened.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102287
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
SUBCHAPTER C. EXAMINATIONS
22 TAC §§5.51 - 5.60

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Board of Architectural Examiners or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Board of Architectural Examiners proposes the re-
peal of §5.51 pertaining to who is required to take the exami-
nation; §5.52 pertaining to when the examination may be taken;
§5.53 pertaining to how the examination will be formatted; §5.54
pertaining to when, where, and how candidates must report for

the exam;§5.55 pertaining to the conditions which must be pro-
vided at the place where the examination is given; §5.56 pertain-
ing to how scores will be reported to exam participants; §5.57
pertaining to how an individual may obtain printed subject mat-
ter pertaining to the examination; §5.58 pertaining to the condi-
tions under which a candidate may retake individual divisions of
the examination; §5.59 pertaining to the conditions under which
passing scores may be exchanged with other NCIDQ member
boards; and §5.60 pertaining to the conditions under which a
candidate will be required to reapply to take the examination.

Simultaneously, the agency is proposing new rules with section
numbers 5.51 through 5.54 to replace the rules proposed for re-
peal. Due to the extensive modifications proposed in the new
rules, amending the existing rules is less practical than repeal-
ing the existing rules and publishing new rules. The modifica-
tions are being made as a result of the agency’s review of Title
22, Chapter 5, Subchapter C as mandated by Article IX of the
General Appropriations Act.

Cathy L. Hendricks, Executive Director, has determined that for
each of the first five years the proposed repeal is in effect there
are expected to be no fiscal implications for state or local gov-
ernment as a result of the repeal.

Ms. Hendricks has also determined that for each year of the first
five years after the repeal, the public benefits anticipated as a
result of the repeal will be that the Board will be administering
new rules which more clearly define professional responsibilities
and are more consistent with current industry standards.

The repeal is not expected to impact small business significantly.

No economic cost to persons affected by the repeal is expected
as a result of the repeal.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The repeal is proposed pursuant to Section 5(d) of Article 249e,
Vernon’s Texas Civil Statutes, which provides the Texas Board of
Architectural Examiners with authority to promulgate rules nec-
essary to perform its statutory duties.

This proposed repeal does not affect any other statutes.

§5.51. Required.
§5.52. Schedules.
§5.53. Format.
§5.54. Reporting.
§5.55. Conditions.
§5.56. Scoring.
§5.57. Subject Matter.
§5.58. Reexamination.
§5.59. Transfer of Passing Scores.
§5.60. Reapplication.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102292
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535
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♦ ♦ ♦
22 TAC §§5.51 - 5.54

The Texas Board of Architectural Examiners proposes new
§5.51 which sets forth the general requirements for the National
Council for Interior Design Qualification (NCIDQ) examination
in Texas; new §5.52 pertaining to scoring procedures for the
NCIDQ examination; new §5.53 relating to the timeframe within
which the NCIDQ exam must be completed; and new §5.54
pertaining to transferring examination scores to other interior
design registration boards and the conditions under which the
Texas board will accept scores transferred from other boards.

Due to the proposal of extensive modifications, publishing
amendments to the existing rules is less practical than the
alternative of repealing the existing sections and publishing
new sections. The new rules are being proposed as a result
of the agency’s review of Title 22, Chapter 5, Subchapter C
as mandated by Article IX of the General Appropriations Act.
New §5.51 states that applicants must complete all sections
of the NCIDQ Examination and requires that every applicant
obtain approval from the Board to take the exam. The Board
may approve an applicant only if the applicant has completed
all of the educational requirements and at least six months of
the experiential requirements. It also requires each candidate
to achieve a passing score in every division of the exam. New
§5.52 describes the examination administration process and
requires applicants to apply for the exam as described in rule
5.33, requires the Board to administer the exam twice annually,
establishes application deadlines, requires applicants to appear
personally and provide identification at the time of the exam,
and requires applicants to bring necessary tools to the exam.
It requires the Board to provide an explanation of the scoring
procedures to each candidate prior to examination. It stipulates
that the scores be determined by the entity that administers
the examination and prohibits the Board from reviewing the
scores to determine validity. It relieves the Board of liability in
the event a candidate takes a section(s) of the exam but fails
to receive a score, instead authorizing the candidate to retake
the section or sections with the corresponding fee waived. New
§5.53 requires each candidate approved for examination after
December 31, 2001, to pass all sections within five years after
the approval date or forfeit credit for each section passed and
be required to submit a new registration application in order
to obtain approval to take the examination again. It requires
each candidate approved for examination by the Board prior
to January 1, 2002, to pass all sections of the examination no
later than December 31, 2006, or forfeit credit for each section
passed and be required to submit a new registration application
in order to obtain approval to take the examination again. New
§5.54 makes it possible for a candidate’s examination score to
be transferred from one NCIDQ member board to another but
allows a candidate to maintain only one active application at
a time. It requires that a candidate whose examination score
is transferred to Texas to satisfy all current requirements for
interior design registration in Texas and to pass all sections of
the examination no later than five years from the date the first
examination section was passed or forfeit credit for each section
passed and be required to submit a new registration application
in order to obtain approval to take the examination again.

Cathy L. Hendricks, Executive Director, anticipates that for each
of the first five years the proposed sections are in effect, there
will be no measurable fiscal implications for state or local govern-
ment as a result of enforcing or administering the new sections.

The public benefits expected as a result of the new rules are that
it will be easier for persons affected by the provisions of the rules
to understand them and also that the limitation on opportunities
for retaking the exam will better ensure that persons approved
for registration possess the knowledge and skills necessary for
competent professional practice.

There is expected to be no measurable impact on small busi-
ness.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The new sections are proposed pursuant to Section 8 and Sec-
tion 5(d) of Article 249e, Vernon’s Texas Civil Statutes which pro-
vide the Texas Board of Architectural Examiners with authority to
promulgate rules including rules related to the registration exam.

These proposed sections do not affect any other statutes.

§5.51. Requirements.

(a) Every Applicant for interior design registration by exami-
nation in Texasmust successfully completeall sections of the National
Council for Interior Design Qualification (NCIDQ) examination.

(b) An Applicant may take the NCIDQ examination at any of-
ficial NCIDQ testing center but must satisfy all Texas registration re-
quirements in order to obtain interior design registration by examina-
tion in Texas.

(c) TheBoard shall not approve an Applicant for examination
unlesstheApplicant hascompleted theeducational requirementsandat
least six (6) monthsof the experiential requirements for interior design
registration in Texas.

(d) Each Candidatemust achieve apassing score in each divi-
sion of theNCIDQ examination. Scoresfrom individual divisionsmay
not be averaged to achieve a passing score.

§5.52. Examination Administration and Scoring.

(a) An Applicant must apply for interior design registration by
examination as described in Section 5.33.

(b) The NCIDQ examination shall be administered twice an-
nually.

(c) Inorder for an Applicant tosit for thespring administration
of theNCIDQ examination, theApplicant’ sapplication and supporting
documentation must be postmarked or received by the Board no later
than December 1st of the preceding year. In order for an Applicant to
sit for the fall administration of the NCIDQ examination, the Appli-
cant’ s application and supporting documentation must be postmarked
or received by the Board no later than June 1st. If thedeadline falls on
adatewhen theBoard’soffice isclosed, theapplication and supporting
documentation must be postmarked or received by the Board no later
than the next date when the Board’s office is open.

(d) A Candidate who is approved to take the NCIDQ exami-
nation must appear personally for examination as directed in the noti-
fication letter sent to the Applicant. In order to be admitted for exam-
ination, the Candidate must present the candidate’s identification card
that wasmailed to theCandidateprior to theexamination dateand must
present a separate official form of identification bearing a recent pho-
tograph of the Candidate.

(e) Each Candidate shall be responsible for taking to the ex-
amination all tools necessary to complete the examination.

PROPOSED RULES May 4, 2001 26 TexReg 3345



(f) An explanation of the scoring procedures for the NCIDQ
examination shall be provided to each Candidate before the examina-
tion is administered to the Candidate.

(g) A Candidate’s NCIDQ examination scores shall be deter-
mined by the entity that administers the examination. The Board shall
not review any NCIDQ examination score to determine its validity.

(h) If, for any reason, a Candidate takes a section or sections
of the NCIDQ examination but does not receive ascore for thesection
or sections, the Board shall have no liability beyond authorizing the
Candidate to retake the section or sections with the corresponding fee
waived.

§5.53. Reexamination.
(a) Each Candidatewho, after December 31, 2001, isapproved

for examination by the Board must pass all sections of the examination
within five years after the date the Candidate is approved for exam-
ination by the Board. A Candidate approved for examination by the
Board after December 31, 2001, who does not pass all sections of the
examination within five yearsafter approval will forfeit credit for each
section of the examination passed and must submit a new registration
application in order to obtain approval to take the examination again.

(b) Each Candidate approved for examination by the Board
prior to January 1, 2002, must pass all sections of the examination no
later than December 31, 2006. A Candidate approved for examination
by the Board prior to January 1, 2002, who does not pass all sections
of the examination by December 31, 2006, will forfeit credit for each
section of the examination passed and must submit a new registration
application in order to obtain approval to take the examination again.

§5.54. Transfer of Passing Scores.
(a) A Candidate’s examination score may be transferred from

one NCIDQ member board to another. The acceptance of the Candi-
date’sscoreby theboard receiving the scoreshall terminatetheCandi-
date’sapplication with theboard transferring thescoreso that theCan-
didate has an application pending in only one jurisdiction at all times.
In order to beapproved for interior design registration in Texas, aCan-
didatewhose examination score is transferred to Texasmust satisfy all
current requirements for interior design registration in Texas.

(b) If a Candidate’s examination score is transferred from an-
other member board and accepted by the Board, the Candidate must
pass all sections of the examination no later than five years from the
date the first examination section was passed. If the Candidate does
not passall sections of theexamination within the five-year period, the
Candidatewill forfeit credit for each section of theexamination passed
and must submit a new registration application in order to obtain ap-
proval to take the examination again.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102291
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
SUBCHAPTER D. CERTIFICATION AND
ANNUAL REGISTRATION

22 TAC §§5.71 - 5.82

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Board of Architectural Examiners or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Board of Architectural Examiners proposes the re-
peal of §5.71 pertaining to who is eligible to receive a certifi-
cate of registration; §5.72 pertaining to conditions under which
certificates of registration are issued; §5.73 pertaining to condi-
tions under which a certificate of registration must be displayed;
§5.74 pertaining to obtaining a replacement certificate of regis-
tration;§5.75 pertaining to conditions under which a certificate
of registration must be surrendered; §5.76 pertaining to the re-
quirement to register annually; §5.77 pertaining to how annual
registration renewal notices will be provided; §5.78 pertaining to
consequences of failing to register annually; §5.79 pertaining to
how a registration which has been revoked may be reinstated;
§5.80 pertaining to requirement to comply with requirements of
the Texas Education Code, Section 57.491 regarding student
loan repayment; §5.81 pertaining to eligibility for and restrictions
on inactive status ; and §5.82 pertaining to continuing education
requirements for registration renewal.

Simultaneously, the agency is proposing new rules with section
numbers 5.71 through 5.79 to replace the rules proposed for re-
peal. Due to the extensive modifications proposed in the new
rules, amending the existing rules is less practical than repeal-
ing the existing rules and publishing new rules. The modifica-
tions are being made as a result of the agency’s review of Title
22, Chapter 5, Subchapter D, as mandated by Article IX of the
General Appropriations Act.

Cathy L. Hendricks, Executive Director, has determined that for
each of the first five years the proposed repeal is in effect there
are expected to be no fiscal implications for state or local gov-
ernment as a result of the repeal.

Ms. Hendricks has also determined that for each year of the first
five years after the repeal, the public benefits anticipated as a
result of the repeal will be that the Board will be administering
new rules which more clearly define professional responsibilities
and are more consistent with current industry standards.

The repeal is not expected to impact small business significantly.

No economic cost to persons affected by the repeal is expected
as a result of the repeal.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The repeal is proposed pursuant to Section 5(d) of Article 249e,
Vernon’s Texas Civil Statutes, which provides the Texas Board of
Architectural Examiners with authority to promulgate rules nec-
essary to perform its statutory duties.

This proposed repeal does not affect any other statutes.

§5.71. Certificates of Registration.
§5.72. Issuance and Description.
§5.73. Display of Certificate.
§5.74. Replacement Certificate.
§5.75. Surrender of Certificates.
§5.76. Annual Registration Required.
§5.77. Annual Registration Procedure.
§5.78. Failure to Register Annually.
§5.79. Reinstatement.
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§5.80. Denial of Annual Renewal.
§5.81. Inactive Registration Status.
§5.82. Continuing Education Program Requirements.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102294
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
22 TAC §§5.71 - 5.79

The Texas Board of Architectural Examiners proposes new §5.71
which describes who is qualified to receive a certificate of reg-
istration and what information will be provided on the certificate;
new §5.72 pertaining to where a certificate of registration must
be displayed and how to acquire duplicate copies for display in
multiple locations; new §5.73 relating to the conditions under
which a registrant may obtain a replacement certificate of reg-
istration; new §5.74 pertaining to the conditions under which a
certificate of registration must be surrendered to the Board; new
§5.75 pertaining to when and how a certificate of registration
must be renewed; new §5.76 pertaining to how a revoked certifi-
cate of registration may be reinstated; new §5.77 pertaining to
the discontinuation of emeritus status and the options available
to registrants who currently have an emeritus registration; new
§5.78 pertaining to inactive status for certificates of registration,
and new §5.79 pertaining to continuing education requirements
that must be met in order for a registrant to renew a certificate of
registration.

Due to the proposal of extensive modifications, publishing
amendments to the existing rules is less practical than the
alternative of repealing the existing sections and publishing
new sections. The new rules are being proposed as a result of
the agency’s review of Title 22, Chapter 3, Subchapter D, as
mandated by Article IX of the General Appropriations Act.

New §5.71 provides that certificates of registration be issued only
to individuals who have satisfied the registration requirements
and stipulates that each certificate of registration indicate the in-
terior designer’s name, registration number, and effective date
of the registration and acknowledge the interior designer’s right
to practice interior design in Texas. New §5.72 requires an inte-
rior designer to display his/her certificate of registration at his/her
place of practice and to display a duplicate certificate at each ad-
ditional location. It provides a method for obtaining a duplicate
certificate from the Board and prohibits an interior designer from
copying his/her certificate of registration. New §5.73 provides
a method for an interior designer whose certificate of registra-
tion has been damaged or misplaced to obtain a replacement
certificate from the Board. New §5.74 sets forth the conditions
under and by which a certificate of registration that has been
suspended or revoked must be surrendered to the Board. New
§5.75 requires that each certificate of registration be renewed
annually upon payment of an annual renewal fee. It requires the
Board to send annual registration renewal notices to each inte-
rior designer’s most current address of record with instructions
and deadlines for remitting a completed registration renewal form

and the prescribed fee. It requires an interior designer to notify
the Board in writing of each change of address. It requires the
Board to impose a late payment penalty if the renewal form and
fee are not received on or before the expiration date. It stipulates
that the Board may not renew the interior designer’s certificate
of registration if it receives official notice that he or she has de-
faulted on the repayment of a guaranteed student loan or has
failed to pay court ordered child support. If a certificate of regis-
tration is not renewed within one year of the expiration date, the
Board may take action to revoke it. New §5.76 provides that a
revoked registration may be reinstated after an application for re-
instatement has been submitted and approved and the reinstate-
ment fee paid. It sets forth that reinstatement may be denied if
the certificate of registration has been revoked for a continuous
period of five years or longer or the reinstatement applicant has
committed any act that could serve as the basis for the rejection
of an application for registration or for the revocation of a certifi-
cate of registration; it also provides methods for reinstatement
if the registration certificate has been revoked for a continuous
period of five years or longer. New §5.77 provides that emer-
itus status be discontinued effective September 1, 2001, and
that every interior designer who holds an emeritus registration on
September 1, 2001, must transfer to active or inactive status on
or before the interior designer’s next registration expiration date
and waives the status change fee for emeritus interior design-
ers who transfer to active or inactive status. New §5.78 provides
an inactive registration status for interior designers, prohibits in-
active registrants from practicing interior design and from using
any form of the title " interior designer" to describe themselves
or their work, and provides for the suspension or revocation of
the registration and/or for a fine of up to $1,000 for each day
that a inactive registrant has practiced interior design or used a
form of the title " interior designer" improperly. It prohibits an in-
active registrant from using or displaying his/her interior design
seal, registration certificate, or pocket card. It requires an inac-
tive registrant to pay an annual record maintenance. It sets forth
the procedures for returning an inactive registration to an active
status. It requires an inactive registrant whose registration has
been inactive for five years or longer to successfully complete
all sections of the current registration examination before return-
ing to active status or furnish evidence that the inactive regis-
trant currently holds an interior designer registration in another
jurisdiction with registration requirements that are substantially
equivalent to Texas requirements. It sets forth the reasons for
rejecting an application to return to active status. New §5.79 re-
quires each interior designer to complete a minimum number of
continuing education hours during each annual registration pe-
riod. It defines what constitutes a continuing education hour and
describes what activities will and will not be creditable. It sets
forth the conditions under which exemptions from the continuing
education requirements may be granted. It requires the interior
designer to indicate compliance with the continuing education
requirements on his or her annual registration renewal form. It
requires each interior designer to maintain a record and proof of
fulfillment of the requirements and it specifies the period of time
the annual record shall be maintained. It allows the Board to
require an interior designer to produce documentation to prove
compliance with the continuing education requirements and sets
forth a method for doing so. It sets forth the consequences for
failing to comply with the continuing education requirements and
for reporting false information. It allows an interior designer who
completes a continuing education activity that is directly related
to more than one of the professions regulated by the Board to
receive credit for all of the professions to which it directly relates.

PROPOSED RULES May 4, 2001 26 TexReg 3347



Cathy L. Hendricks, Executive Director, anticipates that for each
of the first five years the proposed sections are in effect the fis-
cal implications for state or local government as a result of en-
forcing or administering the new sections might include a slight
increase in revenue from interior designers who currently hold
emeritus status and wish to switch to active status. This slight
increase should be offset by costs related to enforcement of the
new emeritus rule.

The public benefits expected as a result of the new rules are
that persons affected by the provisions of the rules will be better
able to understand and follow them and also that the confusion
surrounding emeritus status will be eliminated.

There is expected to be no measurable impact on small busi-
ness.

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA,
Executive Director, Texas Board of Architectural Examiners, P.O.
Box 12337, Austin, TX 78711-2337.

The new sections are proposed pursuant to Section 5(d), Section
8, Section 9, Section 13A, and Section 14 of Article 249e, Ver-
non’s Texas Civil Statutes which provide the Texas Board of Ar-
chitectural Examiners with authority to promulgate rules, includ-
ing rules related to certificates of registration, annual renewal,
inactive status, and continuing education.

These proposed sections do not affect any other statutes.

§5.71. Issuance of Certificates of Registration.

(a) Certificates of registration shall be issued to individuals
who have satisfied the registration requirements as described in the In-
terior Designers’ Registration Law and the Rules and Regulations of
the Board.

(b) Each certificate of registration issued by the Board shall
identify the Interior Designer by name and registration number, indi-
cate theeffective dateof the registration, and acknowledge theInterior
Designer’s right to practice as a licensed Interior Designer in Texas.

§5.72. Display of Certificate.

(a) Each Interior Designer holding an active certificate of reg-
istration shall display it at his/her place of practice. If an Interior De-
signer maintains an office in more than one location, the Interior De-
signer shall display a duplicate certificate at each additional location.

(b) A duplicate certificate may be obtained only by filing with
the Board an application for a duplicate certificate and paying a fee as
prescribed by the Board. An Interior Designer may not copy his/her
certificate of registration in order to display it.

§5.73. Replacement of Certificate.

If an Interior Designer’s certificate of registration is lost or destroyed
and theInterior Designer’ sregistration iscurrent and in good standing,
the Interior Designer may obtain a replacement certificate by:

(1) submitting a written explanation regarding the loss or
destruction of the certificate which requests a replacement certificate;
and

(2) paying the fee prescribed by the Board for the replace-
ment of a certificate of registration.

§5.74. Surrender of Certificate.

Upon receipt of written notice from the Board requiring the surrender
of a certificate of registration that has been suspended or revoked, an
Interior Designer or former Interior Designer shall immediately sur-
render his/her certificateof registration in themanner prescribed in the
notice.

§5.75. Annual Renewal Procedure.
(a) Each certificate of registration must be renewed annually

on or before the specified expiration date of the certificate of registra-
tion.

(b) Each Interior Designer must pay an annual registration re-
newal fee as prescribed by the Board to renew his/her certificate of
registration.

(c) TheBoard shall send annual registration renewal noticesto
each Interior Designer at the Interior Designer’s most current address
of record. Instructions and deadlines for remitting a completed regis-
tration renewal form and theprescribed fee will appear on each notice.
An Interior Designer must notify the Board in writing each time the
Interior Designer’s address of record changes.

(d) If an Interior Designer fails to remit a completed registra-
tion renewal form and theprescribed feeon or beforethe specified ex-
piration date of the Interior Designer’ s certificate of registration, the
Board shall imposealatepayment penalty that must be paid beforethe
Interior Designer’s certificate of registration may be renewed.

(e) If the Board receives official notice that an Interior De-
signer has defaulted on the repayment of a guaranteed student loan,
the Board may not renew theInterior Designer’s certificate of registra-
tion unless:

(1) the Interior Designer presents to the Board a certificate
from the Texas Guaranteed Student Loan Corporation certifying that
the Interior Designer has entered into a repayment agreement for the
defaulted loan; or

(2) the renewal is the first renewal following the Board’s
receipt of official notice regarding the default.

(f) If the Board receives official notice that an Interior De-
signer has failed to pay court ordered child support, the Board may
be prohibited from renewing the Interior Designer’ s certificate of reg-
istration.

(g) If acertificateof registration isnot renewed within oneyear
of the specified registration expiration date, theBoard may takeformal
action to revoke the certificate of registration.

§5.76. Reinstatement.
(a) Once the revocation, cancellation, or surrender of an Inte-

rior Designer’ s registration is effective, the registration may be rein-
stated only after an application for reinstatement isproperly submitted
and approved and the prescribed reinstatement fee is paid.

(b) An application for reinstatement may be denied on the fol-
lowing grounds:

(1) thecertificateof registration hasbeen revoked for acon-
tinuous period of five years or longer; or

(2) the reinstatement Applicant has committed any act that
could serve as the basis for the rejection of an application for registra-
tion or for the revocation of a certificate of registration.

(c) If a certificate of registration has been revoked for a con-
tinuous period of five years or longer, one of the following shall be
required prior to approval of an application for reinstatement:

(1) successful completion of all sections of the current reg-
istration examination during the five years immediately preceding re-
instatement; or

(2) verification that the Applicant currently holds an inte-
rior design registration that is active and in good standing in another
jurisdictionwheretheregistration requirementsaresubstantially equiv-
alent to Texas interior design registration requirements.
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§5.77. Emeritus Status.

Effective September 1, 2001, an Interior Designer may not request or
continue an emeritus interior design registration. Every Interior De-
signer who holds an emeritus registration on September 1, 2001, must
transfer to active or inactive status on or before the Interior Designer’s
next registration expiration datein order to continueto hold avalid cer-
tificate of registration. The status change fee will be waived for each
emeritus Interior Designer who transfers to active or inactive status.

§5.78. Inactive Status.

(a) An Interior Designer whose registration is active and in
good standing may apply for inactive registration statuson a form pre-
scribed by the Board before the expiration date of the registration.

(b) An inactive registrant may not practice interior design or
use the title "interior designer" to describe the registrant or the term
"interior design" to describe the registrant’s work. If an inactive regis-
trant practices interior design or usesthe title "interior designer" or the
term "interior design" improperly, the inactive registrant’s registration
may besuspended or revoked or the inactiveregistrant may befined up
to $ 1,000 for each day that the inactiveregistrant haspracticed interior
design or used the title "interior designer" or theterm "interior design"
improperly.

(c) An inactive registrant shall not use or display his/her inte-
rior design seal, registration certificate, or pocket card during any pe-
riod that his/her registration is inactive.

(d) An inactive registrant shall pay an annual record mainte-
nance fee as prescribed by the Board.

(e) In order to return his/her registration to active status, an
inactive registrant must:

(1) apply on a form prescribed by the Board;

(2) complete all continuing education requirements for
each year the registration was inactive; and

(3) pay a fee as prescribed by the Board.

(f) An inactive registrant whose registration has been inactive
for a continuous period of five years or longer must do the following
before the inactive registrant may return to active status:

(1) successfully complete all sections of the current regis-
tration examination during the five years immediately preceding return
to active status; or

(2) furnish evidence that the inactive registrant currently
holds an interior design registration in another jurisdiction where the
registration requirements are substantially equivalent to Texas interior
design registrationrequirementsand that thecurrent interior design reg-
istration is active and in good standing.

(g) Applications to return to active status may be rejected for
any of the reasons that an initial application for registration may be
rejected or that a registration may be revoked.

(h) TheBoard may require that applicationsto return to active
statusincludeverification that theApplicant hascomplied with thelaws
governing the registration of interior designers.

§5.79. Continuing Education Requirements.

(a) Each Interior Designer shall completea minimum of eight
(8) continuing education program hours (CEPH) during each annual
registration period. One CEPH shall represent a minimum of 50 min-
utes of actual course time. No credit shall be awarded for introductory
remarks, meals, breaks, or business/administration matters related to
courses of study.

(1) Interior Designersshall completeaminimumof five(5)
CEPH in structured course study. Structured course study shall con-
sist of participation in educational activities presented by individuals
or groups qualified by professional, practical, or academic experience
to conduct courses of study, including monographs offered by the Na-
tional Council for Interior Design Qualification. No credit shall be
awarded for the same structured course for which the Interior Designer
has claimed credit during the preceding three (3) years.

(2) Interior Designers may complete a maximum of three
(3) CEPH in self-directed study. One(1) CEPH shall represent one (1)
hour of self-directed study. Self-directed study must utilize articles,
monographs, or other study materials that theInterior Designer hasnot
previously utilized for self-directed study.

(b) Topics for the eight (8) CEPH shall satisfy the following
requirements: All CEPH shall include the study of relevant technical
and professional interior design subjects pertinent to the health, safety
and welfare of the public. The study of topics related to barrier-free
design must be used to satisfy the requirements for at least one (1) of
the eight (8) CEPH.

(c) The Board has final authority to determine whether to
award or deny credit claimed by an Interior Designer for continuing
education activities. The following types of activities may qualify to
fulfill continuing education program requirements:

(1) Attendance at courses or seminars dealing with techni-
cal interior design subjects sponsored by colleges or universities;

(2) Attendance at technical presentations or workshops on
interior design subjectswhich areheld in conjunction with conventions
or seminars and are related to materials use and function;

(3) Attendance at courses or seminars related to ethical
business practices or new technology and offered by colleges, univer-
sities, professional organizations, or system suppliers;

(4) Three (3) CEPH may be claimed per class hour spent
teaching interior design courses or seminarsas long as the Interior De-
signer has not previously claimed credit for teaching the same course.
College or university faculty may not claim credit for teaching.

(5) Hoursspent in professional serviceto thegeneral public
which draws upon the Interior Designer’s professional expertise, such
as serving on planning commissions, building code advisory boards,
urban renewal boards, or code study committees;

(6) Hours spent in interior design research which is pub-
lished or formally presented to the profession or public during the an-
nual registration period;

(7) Hours spent in interior design self-directed study pro-
gramssuch asthose organized or sponsored by the American Associa-
tion for Interior Design, the International Interior Design Association,
the National Council for Interior Design Education and Research, or
similar organizations acceptable to the Board.

(8) College or university credit courses dealing with inte-
rior design subjects or ethical business practices; each semester credit
hour shall equal one(1) CEPH; each quarter credit hour shall equal one
(1) CEPH;

(9) One (1) CEPH may be claimed for attendance at one
(1) full-day session of a meeting of the Texas Board of Architectural
Examiners; an Interior Designer must attend theentire full-day session
in order to receive credit.

(d) An Interior Designer may be exempt from the continuing
education requirements described in this subchapter for any of the fol-
lowing reasons:
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(1) An Interior Designer who is a first-time new Interior
Designer by examination or first-time Interior Designer by reciprocity
shall be exempt for his/her initial registration period, which shall not
exceed one year;

(2) An emeritus Interior Designer shall be exempt for any
registration period during which the Interior Designer’s registration is
in Emeritus Status;

(3) An inactive registrant shall be exempt for any registra-
tion period during which the registrant’ s registration is in inactive sta-
tus, but all continuing education credits for each period of inactive reg-
istration shall becompleted beforethe inactive registrant’s registration
may be returned to active status;

(4) An Interior Designer who is not a full-time member of
the Armed Forces shall be exempt for any registration period during
which the Interior Designer serves on active duty in the Armed Forces
of the United States for a period of timeexceeding ninety (90) consec-
utive days;

(5) An Interior Designer who has an active registration
in another jurisdiction that has registration requirements which are
substantially similar to Texas registration requirements and that has
a mandatory continuing education program shall be exempt for any
registration period during which the Interior Designer satisfies such
other jurisdiction’s continuing education program requirements; or

(6) An Interior Designer who is, asof September 1, 1999, a
full-timefaculty member or other permanent employeeof an institution
of higher education, asdefined in Section 61.003, Education Code, and
who in such position is engaged in teaching interior design.

(e) When renewing his/her annual registration, each Interior
Designer shall sign the statement on the renewal form attesting to the
Interior Designer’ s fulfil lment of the mandatory continuing education
program requirementsduring thepreceding registration period. A max-
imum of eight (8) CEPH may be carried from one registration period
to the next.

(1) A detailed record of the Interior Designer’s continuing
education activitiesshall be recorded annually. Each Interior Designer
shall retain proof of fulfil lment of the mandatory continuing education
program requirements and shall retain the annual record of continuing
education activities required by this subsection for a period of three
yearsafter theend of theregistration period for which credit isclaimed.

(2) Upon written request, the Board may require an Inte-
rior Designer to produce documentation to prove that the Interior De-
signer hascomplied with themandatory continuing education program
requirements. The Interior Designer shall be required to produce the
documentation in themanner prescribed in theBoard’swritten request.
If acceptable documentation is not provided within thirty (30) days of
request, claimed credit may be disallowed. The Interior Designer shall
have 180 calendar days after notification of disallowance of credit to
substantiate the original claim or earn other CEPH credit to fulfil l the
minimum requirements. Such credit shall not be counted again for an-
other registration period.

(f) Failure to fulfill the annual continuing education program
requirements may result in disciplinary action by the Board.

(g) Any Interior Designer who is found to have reported false
information regarding the Interior Designer’ scontinuing education ac-
tivities may be subject to disciplinary action by the Board.

(h) If an Interior Designer is registered to practice more than
one of the professions regulated by the Board and the Interior De-
signer completesacontinuing education activity that is directly related
to more than oneof the professionsregulated by the Board, the Interior

Designer may submit that activity for credit for all of the professions
to which it directly relates. The Interior Designer must maintain asep-
arate detailed record of continuing education activities for each profes-
sion.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 20, 2001.

TRD-200102293
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-8535

♦ ♦ ♦
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 1. GENERAL ADMINISTRATION
SUBCHAPTER Q. ASSIGNMENT AND USE
OF AGENCY VEHICLES
28 TAC §§1.1901 - 1.1904

The Texas Department of Insurance (Department) proposes new
§§1.1901 - 1.1904 concerning department vehicles. These new
sections are necessary to establish the procedures relating to
the assignment and use of department vehicles in accordance
with House Bill 3125, 76th Legislature, which added Section
2171.1045 to the Texas Government Code. The statute requires
state agencies to adopt rules consistent with the State Vehicle
Fleet Management Plan (Plan). The General Services Commis-
sion’s Office of Vehicle Fleet Management, with direction from
the State Council on Competitive Government, developed the
Plan and made recommendations for improving the administra-
tion and operation of the state’s vehicle fleet. The General Ser-
vices Commission adopted the Plan on October 11, 2000.

Section 2171.1045 of the Government Code requires that each
state agency adopt rules regarding the assignment and use of
the agency’s vehicles. The rules must be consistent with the
Plan adopted under Section 2171.1045. The statute provides
that the rules must require that (1) vehicles be assigned to the
department’s motor pool and be available for checkout and (2)
the department may assign a vehicle to an individual administra-
tive or executive employee on a regular or everyday basis only
if there is a documented finding that the assignment is critical to
the needs and mission of the department.

Proposed §1.1901 states that the purpose of the subchapter is
to implement the provisions of Section 2171.1045 of the Gov-
ernment Code. Proposed §1.1902 provides that department ve-
hicles are assigned to the department motor pool and may be
available for checkout. Proposed §1.1903 states that the de-
partment may assign a vehicle to an individual administrative or
executive employee on a regular basis if there is a written find-
ing by the department that the assignment is critical to the needs
and mission of the department. Proposed §1.1904 provides that
the department may identify and request a waiver or exemption
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from provisions of the State Vehicle Management Plan based on
conditions specific to the department to promote fiscal efficiency
and good business practices.

Karen Phillips, Chief Financial Officer, has determined that for
each year of the first five years the proposed sections will be
in effect, there will be no fiscal impact to state and local govern-
ments as a result of the enforcement or administration of the rule.
There will be no measurable effect on local employment or the
local economy as a result of the proposal.

Ms. Phillips has determined that for each year of the first five
years the sections are in effect, the public benefits anticipated
as a result of the proposed sections will be the enactment of
vehicle fleet management rules and policies to conform to the
Office of Fleet Vehicle Management’s State Vehicle Fleet Man-
agement Plan. Because the rules would affect TDI only, there is
no probable economic cost to persons required to comply with
the sections and no economic costs on micro, small, and large
businesses.

To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on June 4, 2001 to Lynda
H. Nesenholtz, General Counsel and Chief Clerk, Mail Code
113-2A, Texas Department of Insurance, P.O. Box 149104,
Austin, Texas 78714-9104. An additional copy of the comment
must be simultaneously submitted to Creston Brazzil, Mail Code
108-1A, Texas Department of Insurance, P.O. Box 149104,
Austin, Texas 78714-9104. Any requests for a public hearing
should be submitted separately to the Office of the Chief Clerk.

The new sections are proposed under the Government Code
§2171.1045 and Insurance Code §36.001. Section 2171.1045
provides that each state agency shall adopt rules, consistent with
the management plan, relating to the assignment and use of the
agency’s vehicles. Section 36.001 provides that the Commis-
sioner of Insurance may adopt rules to execute the duties and
functions of the Texas Department of Insurance only as autho-
rized by statute.

The following articles are affected by this proposal: Texas Gov-
ernment Code §2171.1045

§1.1901. Purpose.

This subchapter sets out the process for the assignment and use of the
department’ s vehicles. This subchapter implements the provisions of
§2171.1045 of the Texas Government Code and is consistent with the
State Vehicle Fleet Management Plan as adopted by the Office of Ve-
hicle Fleet Management of the General Services Commission.

§1.1902. Use of Department Vehicles.

All vehicles, with the exception of vehicles assigned to field employ-
ees, are assigned to the department motor pool and may be available
for checkout asneeded for statebusiness. Because of thedepartment’s
organizational structure, some pool vehicles may be maintained at re-
mote or field locations.

§1.1903. Assignment of Department Vehicles.

Thedepartment may assign avehicle to an individual administrative or
executive employee on aregular or daily basis only if there is awritten
documentation by the department that the assignment is critical to the
needs and mission of the department.

§1.1904. Waiver or Exemption.

Thedepartment will cooperatewith theGeneral ServicesCommission
to identify, request and, if appropriate, use any waiver or exemption
provision in the State Vehicle Management Plan based on conditions

specific to thedepartment in the interest of promoting fiscal efficiency
and good business practices.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 18, 2001.

TRD-200102215
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 463-6327

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS NATURAL RESOURCE
CONSERVATION COMMISSION

CHAPTER 106. PERMITS BY RULE
The Texas Natural Resource Conservation Commission (com-
mission) proposes new §106.8, Recordkeeping; and §106.263,
Routine Maintenance, Start-up and Shutdown of Facilities, and
Temporary Maintenance Facilities; amendments to §106.181,
Small Boilers, Heaters, and Other Combustion Devices;
§106.355, Pipeline Metering, Purging, and Maintenance;
§106.454, Degreasing Units; and the repeal of §106.263,
Repairs and Maintenance. The proposed new §106.8 would be
placed in Chapter 106, Subchapter A, General Requirements.
Subchapter A would be submitted to the United States Envi-
ronmental Protection Agency (EPA) as a revision to the state
implementation plan.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The proposed new §106.8 would specify recordkeeping require-
ments for Chapter 106, Permits by Rule. While considering the
implementation of Senate Bill 766 in 2000, the commission re-
ceived comments from the EPA stating that Chapter 106 should
include requirements that a source operating under a permit by
rule (PBR) be able to continuously demonstrate compliance with
the general requirements for use of a PBR and the specific con-
ditions of the individual PBR under which the source is autho-
rized. Because of these developments and in order to ensure
enforceable limits on potential to emit for insignificant facilities,
the commission examined its recordkeeping requirements under
Chapter 106 and is proposing amendments.

There are two distinct types of PBRs. Many PBRs only list the
type of facility and state that it is permitted by rule and have no
restrictions other than the general restrictions applicable to all
PBRs as contained in §106.4, Requirements for Permitting by
Rule. These "one-liners" have no recordkeeping requirements
imposed by this proposal. Other PBRs have specific conditions
and may or may not individually require recordkeeping.

Those who claim a PBR should be aware of their compliance
status and should have records to demonstrate compliance with
the emission limitations and conditions available at the time of an
investigation. The commission believes that recordkeeping re-
quirements should be kept to a minimum and avoid duplication.
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The proposed recordkeeping requirements will be described in
detail in the SECTION BY SECTION DISCUSSION, but gen-
erally the recordkeeping requirements will be proposed as fol-
lows. Facilities authorized under the one-liners will not have new
recordkeeping requirements imposed under this proposal. While
these facilities are expected to comply with the general restric-
tions in §106.4, the commission expects that verification of com-
pliance would be intuitively obvious on inspection or could be
demonstrated by records otherwise kept for business purposes.
Facilities currently required to keep records under a specific PBR
would generally be affected only by the record retention require-
ments of this proposal. Other PBRs have specific construction or
operational restrictions but do not contain recordkeeping require-
ments. It is expected that these facilities should be able to meet
the proposed recordkeeping requirements with records kept for
normal business purposes such as material use and purchase
records.

The second major concept of this proposal concerns the
authorization of routine maintenance, start-up, and shutdown
emissions under a PBR. Under the current version of §106.263,
Repairs and Maintenance, a significant amount of emissions
(more than one occurrence of up to 25 tons) may be authorized.
This is not consistent with the maintenance reporting and
exemption requirements in §101.7, Maintenance, Start-up and
Shutdown Reporting, Recordkeeping, and Operational Require-
ments and §101.11, Exemptions from Rules and Regulations.
Under Texas Health and Safety Code, Texas Clean Air Act
(TCAA), §382.057, the commission may exempt from permitting
certain changes at facilities that will not make a significant con-
tribution of air contaminants to the atmosphere. This proposal
would limit the emissions from multiple maintenance, start-up,
and shutdown occurrences, as well as from facility operations
associated with maintenance activities, by requiring cumulative
accounting of emissions on an annual basis to ensure that the
emissions are insignificant. This proposal would also limit the
use of §106.263 to maintenance, start-up or shutdown activities
that result in emissions below the reportable quantity (RQ) as
defined in §101.1(82), Definitions. Maintenance, start-up, or
shutdown emissions at or above the RQ must either be reported
under §101.7 or incorporated into the facility’s permit. Other
amendments to this chapter are intended to clarify applicability
for temporary maintenance facilities.

The proposed amendments to §106.181 would authorize the use
of used oil for fuel in small boilers and heaters. The proposed
amendments to §106.355 would clarify the authorization of air
emissions for certain pipeline construction and operation and
establish the relation of the section to the Chapter 101, gen-
eral air quality rules on maintenance. The proposed amendment
to §106.454 would clarify the intended requirements for remote
reservoir degreasers.

SECTION BY SECTION DISCUSSION

Subchapter A: General Requirements

The proposed new §106.8 would specify requirements for
recordkeeping and compliance demonstrations for all PBRs
claimed. The creation and retention of appropriate records
showing continuing compliance with PBR requirements has
always been a responsibility of the facility owner or operator in
order to operate under a PBR. The new section would specify
the types of records that would be required to demonstrate
compliance with the general conditions of §106.4 and the
condition of the individual PBR claimed. This new section will

affect all PBR claims, regardless of the date when the owner or
operator began using the PBR.

Proposed new §106.8(a) would state that owners or operators
of facilities operating under de minimis status as defined in
§116.119, De Mimimis Facilities or Sources, are not affected by
this rule because no authorization is required. The commission
does not require records for de minimis sources.

The proposed new section also outlines the requirements for
two types of PBRs in §106.8(b) and (c), those referred to as
"one-liners" (including all of Chapter 106, Subchapter C, Domes-
tic and Comfort Heating and Cooling) and those which have spe-
cific conditions, respectively. One-liners are those PBRs which
only name the type of facility, designate it as permitted by rule,
and impose no other conditions in the PBR itself. Owners or
operators of facilities authorized by one-liners would not be re-
quired to maintain ongoing compliance records but only collect
and present information when individually requested by the ex-
ecutive director. Compliance with all historical PBRs which meet
the one-liner criteria would be verified in the same way. The
claimant would only need to provide information, such as busi-
ness records, to demonstrate compliance with §106.4. All his-
torical PBRs can be found on the commission’s website.

The commission has determined the following current sections
of Chapter 106 meet the one-liner criteria and are referenced
as Exhibit A: 1) Subchapter C, Domestic and Comfort Heating
and Cooling; §106.101, Domestic Use Facilities; §106.102,
Comfort Heating; and §106.103, Air Conditioning and Ventilation
Systems; 2) Subchapter D, Analysis and Testing; §106.121,
Hydraulic and Hydrostatic Testing Equipment; §106.122, Bench
Scale Laboratory Equipment; §106.123, Vacuum-producing
Devices for Laboratory Use; 3) Subchapter F, Animal Confine-
ment; §106.163, Race Tracks, Zoos, and Animal Shelters; 4)
Subchapter I, Manufacturing; §106.228, Platen Presses for
Laminating; §106.229, Textile Dyeing and Stripping Equipment;
5) Subchapter J, Food Preparation and Processing; §106.242,
Food Preparation; §106.244, Ovens, Barbecue Pits, and
Cookers; 6) Subchapter K, General; §106.265, Hand-held and
Manually Operated Machines; §106.266, Vacuum Cleaning
Systems; 7) Subchapter L, Feed, Fiber, and Fertilizer; Division
1, Feed, §106.282, Feed Grinding Facilities; Division 2, Fiber,
§106.291, Cotton Gin Stands; Division 3, Fertilizer, §106.301,
Aqueous Fertilizer Storage; 8) Subchapter M, Metallurgy;
§106.312, Wax Melting and Application; §106.314, Shell Core
and Mold Machines; §106.316, Metal Inspection; §106.317, Mis-
cellaneous Metal Equipment; §106.318, Die Casting Machines;
9) Subchapter N, Mixers, Blenders, and Packaging; §106.331,
Cosmetics Packaging and Pharmaceutical Packaging and Coat-
ing; 10) Subchapter Q, Plastics and Rubber; §106.391, Rubber
and Plastic Curing Presses; §106.394, Plastic Compression
and Injection Molding; 11) Subchapter R, Service Industries;
§106.411, Steam or Dry Cleaning Equipment; §106.412, Fuel
Dispensing; §106.413, Bond Lining to Brake Shoes; §106.414,
Packaging Lubes and Greases; §106.415, Laundry Dryers;
§106.419, Photographic Process Equipment; 12) Subchapter
S, Surface Coating; §106.431, Milling and Grinding of Coatings
and Molding Compounds; §106.434, Powder Coating Facility;
13) Subchapter T, Surface Preparation; §106.451, Wet Blast
Cleaning; 14) Subchapter U, Tanks, Storage, and Loading;
§106.471, Storage or Holding of Dry Natural Gas; and 15)
Subchapter X, Waste Processing and Remediation; §106.531,
Sewage Treatment Facility.
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Owners or operators of all other facilities which are constructed,
modified, or operated under a PBR would be required to main-
tain records to demonstrate that the facility meets the conditions
of §106.4 and the applicable PBR conditions. The form and
content of these records would be specified in proposed new
§106.8(c)(1) - (5).

Proposed new §106.8(c)(1) would require that the owner or op-
erator of a facility permanently retain a copy of the PBR and
general requirements that authorized the facility’s construction
or changes. The PBR and general requirements of Chapter 106
(previously §116.211, Standard Exemption List) in effect at the
time of the original authorization have historically remained in ef-
fect as long as the facility is in existence and is not reconstructed
or changed. By keeping a copy of the PBR and general require-
ments in effect, both the commission and the claimant under-
stand any conditions and restrictions which may apply to the fa-
cility. The commission maintains historical and current copies of
all PBRs and general requirements on its web site to assist the
regulated community in finding the appropriate claim. Copies are
available at http://tnrcc.state.tx.us/air/nsr_permits/exempt.htm or
by contacting the executive director. These historical files also
help the regulated community and commission staff in those
cases where the actual construction or installation date cannot
be determined. In those cases, the commission would accept
a demonstration of compliance with a PBR and general require-
ments in effect when a clear record of the existence of the fa-
cility has been established. The claimant could also choose
to demonstrate compliance with any PBR and general require-
ments in effect after the date a facility was shown to be in exis-
tence.

Proposed new §106.8(c)(2) would require claimants to keep
sufficient information to demonstrate that the facility meets the
requirements of §106.4 or the general conditions in effect at
the time of construction or change and meets all the conditions
and requirements of the specific PBR claimed including, but not
limited to, air contaminant emission type and quantities, equip-
ment or operational specifications, and emission abatement
limitations. The information and data would have to be sufficient
to demonstrate compliance with all applicable requirements of
§106.4. PBRs may contain conditions to ensure emissions from
facilities are insignificant in accordance with TCAA, §382.057,
Exemption, and §382.05196, Permits by Rule.

Detailed emission calculations are not necessary for demon-
strating compliance with all PBRs; therefore, proposed new
§106.8 would not require emission calculations for all PBR
holders. Records of some operating parameters are sufficient
to demonstrate compliance with most PBRs. All PBR holders
are encouraged to use records they currently keep (production
records, purchase records, etc.) to demonstrate compliance
with the emission limitations. Recordkeeping frequency would
vary depending upon the specific characteristics of a given
facility. Records of applicable operating parameters or emission
calculations, whichever is being used, would have to be sum-
marized as often as needed (if at all) to ensure that the owner
or operator is aware of and can demonstrate they are within
the emission limitations. The limits are expressed in terms of a
rolling 12-month basis. PBR holders would have to factor the
12-month rolling basis into their recordkeeping procedures.

In some cases, the only required calculation would be a one-time
calculation to demonstrate a facility is incapable of exceeding
the limitations. In this case, the PBR holder would be aware of

their compliance status at all times by virtue of the one-time cal-
culation. No monthly or yearly summary would be needed. In
other cases, the PBR holder may be able to determine operat-
ing limits, such as the total number of operating hours per month
and/or production rates that will ensure the facility remains below
the emission limits. The owners or operators of these facilities
would only need to summarize the relevant operating parame-
ter on a monthly basis. Owners or operators of facilities with
more variable operations, such as a batch operation with vary-
ing emission rates and operating hours, might need to calculate
their emissions on a regular basis.

A PI-7 Permit by Rule Registration Form, with required docu-
mentation, and a Permit by Rule General Requirements Check-
list could be used by claimants to demonstrate initial compliance
with this proposed section.

Other records that would be required under the proposed new
§106.8(c)(2) may include information regarding public notice
where a site or commission account has more than one facility
authorized under a PBR and the combined emissions of these
facilities exceed the limitations of §106.4(a)(4). In addition, a
record of the date of construction or modification of the PBR
facility would demonstrate compliance with §106.4(a)(5). Condi-
tions which cannot change, such as distances from permanently
affixed facilities to any property line at the time of construction,
or ambient operating temperatures with no external, reaction,
or raw material heating source, would not need to be recorded.
However, where equipment could be moved with relative ease,
new offsite receptors could be built, or external heat sources are
on site, pictorial records (construction drawings, photographs,
temperature readings) might be appropriate.

Since mechanisms and documents to address limitations, con-
ditions, and emission requirements vary widely based on the
level of detail in each PBR, the commission intends to provide
guidance by developing and expanding checklists for all current
PBRs. These checklists are intended for use by the commis-
sion and facility operators. Operators may also receive compli-
ance assistance from the commission’s small business and local
government assistance representatives. Checklists and guid-
ance documents would be posted on the commission’s web site.
These checklists would assist the commission and claimants in
identifying which types of records might be used for compliance
with the proposed new §106.8(c)(2). To minimize duplication and
unnecessary paperwork, the commission will focus on records
which may already be maintained by claimants for other business
reasons. The type of records generally envisioned include, but
are not limited to, production records, operating hours, material
purchase or usage notations, and/or emissions calculations. For
example, compliance with the emission limits of sulfur dioxide
from a boiler firing natural gas could be demonstrated by records
of the sulfur content in the fuel gas (provided by the supplier) and
the volume of gas fired in the boiler (purchase receipts). Another
example would be a surface coating operation under §106.454
which currently requires extensive materials and usage records
to be created and summarized over various periods of time.

The commission reviewed all PBRs to determine which
claimants would most likely be affected by the requirements
of the proposed new §106.8(c)(2). Three distinct categories
of current PBRs have been identified by the commission:
1) PBRs which have neither specific conditions nor record-
keeping requirements (referred to as one-liners in Exhibit A);
2) PBRs which contain specific recordkeeping requirements
(Exhibit B); and 3) PBRs which contain specific emission,
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operational, or abatement conditions but no recordkeeping
requirements (Exhibit C). Numerous PBRs currently contain
recordkeeping requirements, and these operators would be
moderately affected by the requirement to demonstrate their
compliance with §106.4. In many cases, claimants using
these PBRs would only have to retain the records that the
individual PBR requires. These PBRs include the following and
are referenced as Exhibit B: 1) Subchapter G, Combustion;
§106.183, Boilers, Heaters, and Other Combustion Devices; 2)
Subchapter I, Manufacturing; §106.224, Aerospace Equipment
and Parts Manufacturing; §106.225, Semiconductor Manufac-
turing; §106.226, Paints, Varnishes, Ink, and Other Coating
Manufacturing; and §106.231, Manufacturing, Refinishing, and
Restoring Wood Products; 3) Subchapter K, General; §106.261,
Facilities (Emission Limitations); §106.263, Repairs and Main-
tenance; 4) Subchapter O, Oil and Gas; §106.355, Metering,
Purging, and Maintenance of Pipelines; 5) Subchapter P, Plant
Operations; §106.375, Aqueous Solutions for Electrolytic and
Electroless Processes; 6) Subchapter Q, Plastics and Rubber;
§106.392, Thermoset Resin Facilities; 7) Subchapter R, Service
Industries; §106.417, Ethylene Oxide Sterilizers; §106.418,
Printing Presses; 8) Subchapter S, Surface Coating; §106.433,
Surface Coat Facility; §106.436, Auto Body Refinishing Facility;
9) Subchapter T, Surface Preparation; §106.452, Dry Abrasive
Cleaning; §106.454, Degreasing Units; 10) Subchapter V,
Thermal Control Devices; §106.493, Direct Flame Incinerators;
§106.494, Pathological Waste Incinerators; and §106.496,
Trench Burners; 11) Subchapter W, Turbines and Engines;
§106.512, Stationary Engines and Turbines; and 12) Subchap-
ter X, Waste Processes and Remediation; §106.533, Water and
Soil Remediation.

For owners or operators of facilities authorized by PBRs listed
in Exhibit B, proposed new §106.8 would require them to retain
records for five years and to be able to demonstrate compliance
with the limits of §106.4 on a rolling 12-month basis. In most
cases, the types of records that are already required by the PBR
would satisfy the requirements of proposed new §106.8.

Other PBRs have specific construction or operational restric-
tions but do not contain recordkeeping requirements. Under
proposed new §106.8(c)(2), owners or operators of these
facilities would be required to create operational records to
demonstrate compliance with individual PBR conditions, as well
as the general limitations of §106.4. These PBRs include the
following and are referenced as Exhibit C: 1) Subchapter D,
Analysis and Testing; §106.124, Pilot Plants; 2) Subchapter E,
Aggregate and Pavement; §106.141, Batch Mixers; §106.142,
Rock Crushers; §106.143, Wet Sand and Gravel Production;
§106.144, Bulk Mineral Handling; §106.145, Bulk Sand Han-
dling; §106.146, Soil Stabilization Plants; §106.147, Asphalt
Concrete Plants; §106.148, Material Unloading; §106.149,
Sand and Gravel Processing; §106.150, Asphalt Silos; 3)
Subchapter F, Animal Confinement; §106.161, Animal Feeding
Operations; §106.162, Livestock Auction Facilities; 4) Sub-
chapter G, Combustion; §106.181, Small Boilers, Heaters,
and Other Combustion Devices; §106.182, Ceramic Kilns; 5)
Subchapter I, Manufacturing; §106.221, Extrusion Presses;
§106.223, Saw Mills; §106.227, Soldering, Brazing, Welding;
6) Subchapter J, Food Preparation and Processing; §106.241,
Slaughterhouses; §106.243, Smokehouses; §106.245, Ethyl
Alcohol Facilities; 7) Subchapter K, General; §106.262, Facil-
ities (Emission and Distance Limitations) (Previously SE 118);
§106.264, Replacements of Facilities; 8) Subchapter L, Feed,
Fiber, and Fertilizer; Division 1, Feed, §106.281, Feed Milling;

§106.283, Grain Handling, Storage, and Drying; Division 3,
Fertilizer, §106.302, Portable Pipe Reactor; 9) Subchapter
M, Metallurgy; §106.311, Crucible or Pot Furnace; §106.313,
Tumblers for Cleaning or Deburring Metal; §106.315, Sand or
Investment Molds; §106.317, Miscellaneous Metal Equipment;
§106.319, Foundry Sand Mold Forming Equipment; §106.320,
Miscellaneous Metallic Treatment; §106.321, Metal Melting and
Holding Furnaces; §106.322, Furnaces To Reclaim Aluminum
or Copper; 10) Subchapter N, Mixers, Blenders, and Packaging;
§106.332, Chlorine Repackaging; §106.333, Water-based
Adhesive Mixers; 11) Subchapter O, Oil and Gas; §106.351,
Salt Water Disposal (Petroleum); §106.352, Oil and Gas Pro-
duction Facilities; §106.353, Temporary Oil and Gas Facilities;
§106.354, Iron Sponge Gas Treating Unit; 12) Subchapter P,
Plant Operations; §106.371, Cooling Water Units; §106.372,
Industrial Gases; §106.373, Refrigeration Systems; §106.374,
Lime Slaking Facilities; §106.376, Decorative Chrome Plating;
13) Subchapter Q, Plastics and Rubber; §106.393, Conveyance
and Storage of Plastic and Rubber Material; §106.395, Equip-
ment for Mixing Plastic and Rubber (No Solvent); §106.396,
Equipment for Mixing Plastic and Rubber (With Solvent); 14)
Subchapter R, Service Industries; §106.416, Uranium Recov-
ery Facilities; 15) Subchapter S, Surface Coating; §106.432,
Dipping Tanks and Containers; 16) Subchapter T, Surface
Preparation; §106.453, Washing and Drying of Glass and Metal
(Previously SE 42); 17) Subchapter U, Tanks, Storage, and
Loading; §106.472, Organic and Inorganic Liquid Loading and
Unloading; §106.473, Organic Liquid Loading and Unloading;
§106.474, Hydrochloric Acid Storage; §106.475, Pressurized
Tanks or Tanks Vented to a Firebox; §106.476, Pressurized
Tanks or Tanks Vented to Control; §106.477, Anhydrous
Ammonia Storage; §106.478, Storage Tank and Change of
Service; 18) Subchapter V, Thermal Control Devices; §106.491,
Dual Chamber Incinerators; §106.492, Flares; §106.495, Heat
Cleaning Devices; 19) Subchapter W, Turbines and Engines;
§106.511, Portable and Emergency Engines and Turbines;
and 20) Subchapter X, Waste Processing and Remediation;
§106.532, Water and Wastewater Treatment; §106.534, Munici-
pal Solid Waste Landfills and Transfer Stations.

For owners or operators of facilities authorized by PBRs listed
in Exhibit C, proposed new §106.8 would require them to keep
records related to emissions, to retain records for five years, and
to be able to demonstrate compliance with the limits of §106.4
on a rolling 12-month basis.

Proposed new §106.8(c)(3) would require that owners or opera-
tors maintain records at the facility site unless the facility normally
operates unattended, in which case the records must be main-
tained at the location within the state which controls operations
of the facility.

Proposed new §106.8(c)(4) would require that records be made
available in a reviewable format at the request of personnel from
the commission or any air pollution control program having juris-
diction. This implies no requirement as to the type of media on
which the records are retained, and the commission expects that
a combination of computer files, strip charts, graphs, drawings,
pictures, operator logs, and other paper files (calculations, raw
data, assumptions, and summaries) would be used. The com-
mission may require that these records be duplicated when nec-
essary at the facility owner or operator’s expense and submitted
to the commission upon request. In cases where records are
maintained at a location other than the facility, the commission
may require that the records be delivered or mailed at operator’s
expense to a designated location.
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Proposed new §106.8(c)(5) would require that owners or oper-
ators of facilities authorized by PBR begin keeping records as
required under proposed new §106.8(c)(2) on January 1, 2002.
As with all air permits and authorizations issued by the commis-
sion, annual emission limits would have to be met on a rolling
12-month basis. Owners or operators would be required to keep
records to demonstrate ongoing compliance with this section. A
rolling 12-month period means that records must be available
to demonstrate compliance with conditions of the individual PBR
and §106.4 for any 12-month period within the five-year retention
period. Additionally, any data for the partial month of an inspec-
tion should be available.

The five-year retention requirement is consistent with federal
operating permit requirements and other commission general
rules and supercedes any shorter periods noted in specific
PBRs. Since new source review actions are applicable re-
quirements for Title V operating permits, the more stringent
five-year retention will apply to all major sources, regardless of
the two-year retention requirement in §116.115. The five-year
retention period will begin on January 1, 2002. The commission
is soliciting comments on the five-year retention requirement,
especially as it affects small businesses and minor sources, as
a part of this notice.

Subchapter G: Combustion

The proposed amendments to §106.181 would revise the title
of the section and revise and restructure the text of the rule to
clearly state that this PBR applies only to small combustion units
burning used oil.

Subchapter K: General

The current §106.263 has historically been used to authorize
temporary facilities and a wide variety of maintenance activities.
The commission proposes its repeal in order to replace it with
a proposed new §106.263 which would establish conditions for
routine maintenance, routine start-up and shutdowns, and tem-
porary facilities associated with maintenance to ensure air emis-
sions from these activities and facilities meet the intent of TCAA,
§382.057, Exemptions. Many maintenance activities have the
potential to emit significant quantities of air contaminants which
otherwise should be controlled or eliminated.

Under TCAA, §382.057, the commission may establish rules for
"changes within facilities if it is found upon investigation that such
changes will not make a significant contribution of air contam-
inants to the atmosphere." Proposed new §106.263 could be
claimed for insignificant air emissions associated with the types
of activities identified in the section. If a facility could not meet
the conditions of proposed new §106.263, the owner or oper-
ator would be required to either obtain authorization under an
air permit or meet the requirements for exemption of unautho-
rized emissions under §101.11. These mechanisms are used
for different circumstances of maintenance, start-up, and shut-
down emissions. Emissions which are routine but insignificant
(as defined by §106.4 and specific PBR limits) and are not oth-
erwise covered by an air quality permit limit could be authorized
under the new §106.263. Significant emissions which are pre-
dictable and routine should be included in the appropriate air
quality permit. If total emissions from maintenance, start-up, or
shutdown activities could not meet the requirements of the pro-
posed §106.263 and §106.4 and they are not otherwise autho-
rized by a permit, the owner or operator would need to report
the emissions under §101.7 and meet the requirements for an
exemption under §101.11.

Proposed new §106.263(b) would establish the types of
maintenance, start-up and shutdown activities, and temporary
maintenance facilities which are excluded from authorization
under this PBR. This PBR is not intended to authorize perma-
nent facilities. In addition, the proposed section would not be
applicable to facilities which do not have to obtain authorization
under Chapter 106, but instead meet the requirements of
§116.119 for de minimis facilities. Finally, some activities and
temporary maintenance facilities are authorized under other
PBRs in Chapter 106. Specifically listed in the rule are several
PBRs which the commission has historically viewed as including
or addressing maintenance, start-up, or shutdown activity
emissions. These PBRs include: §106.231, Manufacturing,
Refinishing, and Restoring Wood Products; §106.351, Salt
Water Disposal (Petroleum); §106.352, Oil and Gas Production
Facilities; §106.355, Metering, Purging, and Maintenance of
Pipelines; §106.392, Thermoset Resin Facilities; §106.418,
Printing Presses; §106.433, Surface Coat Facilities; §106.435,
Classic or Antique Automobile Restoration Facilities; §106.436,
Auto Body Refinishing Facility; §106.353, Temporary Oil and
Gas Facilities; and §106.512, Stationary Engines and Turbines.
If facilities are operating under these designated PBRs, use
of the proposed new §106.263 would not be allowed in order
to prevent multiple uses of PBRs authorizing maintenance
emissions.

Proposed new §106.263(c) would establish the types of main-
tenance, start-up and shutdown activities, and temporary main-
tenance facilities which can be authorized under this PBR. This
subsection defines routine activities as those which occur at a
frequency of at least once per year so as to describe what types
of activities are reasonably expected to be part of normal oper-
ations. Activities occurring less frequently than this would not
be considered by the commission to be part of normal facility
operations. If not authorized under either Chapter 106 or Chap-
ter 116, Control of Air Pollution by Permits for New Construction
or Modification, these infrequent events should be reported un-
der §101.7.The commission is soliciting comments regarding the
definition of "routine" in this section.

Proposed new §106.263(c)(2) would cover maintenance which
has the potential to emit air contaminants at existing, permanent
facilities. Maintenance and associated start-up and shutdown
activities are routine or planned activities which keep a facility
at normal operating parameters and are usually preventative in
nature. Since maintenance is part of normal operations and, in
many cases, facilities and processes usually require shutdown
for these activities, additional emissions associated with start-up
and shutdown are included in this definition. The proposed defi-
nition addresses all aspects of maintaining a facility and includes:
1) cleaning where materials (water, steam, high pressure air, sol-
vent, detergent) are added to begin to clean or restore internal or
external surfaces; 2) facility operation in a unique mode to clean
(such as firing in a combustion chamber to burn off deposits or
pumps which are directed to circulate solvent for restoration);
or 3) the addition of lubrication and corrosion protection. The
proposed rule also specifies that maintenance does not include
enhancements nor construction, installation, or operation of per-
manent facilities. Enhancements are any physical changes or
changes in method of operation with insignificant emissions in-
creases, including changes at an existing facility that result in im-
provements in unit capacity/capability beyond previously existing
performance levels. These enhancements would be specifically
excluded from authorization under this PBR. Potential emissions
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associated with enhancements and other changes would have to
be authorized under a permit or another PBR.

Proposed new §106.263(c)(3) would establish an authorization
mechanism for recurring start-ups and shutdowns. Consistent
with Chapter 116 policies and guidance, routine start-ups
and shutdowns would be authorized under this PBR and are
expected to have emissions similar in nature to those during
start-up and shutdown for maintenance activities. The com-
mission believes facilities exist in at least one of three states
or modes: start-up, normal operation, or shutdown. Start-up is
the set of activities and associated emissions that prime and
prepare a facility to transition from no production to production
at the normal operating range. Normal operation includes the
common activities of the facility, including maintenance. Shut-
down is the period beginning where the facility is brought below
the normal operating range to ceasing operation, and includes
the emptying and degassing/depressurization of the equipment.
Shutdown ends at the point start-up begins. An upset can occur
during any of these states or modes, and emissions resulting
from the upset are not intended to be covered in this rule or by
a permit and would need to be reported under §101.6, Upset
Reporting and Recordkeeping Requirements. The commission
is soliciting comments regarding the proposal to authorize
routine start-up and shutdown emission in this PBR.

Proposed new §106.263(c)(4) would include the construction
and operation of temporary facilities used to perform mainte-
nance work. Several types of temporary maintenance facilities
have historically been registered and authorized under the PBR
in the current §106.263. In many cases, emissions from tem-
porary maintenance facilities occur at the same time as other
maintenance activities; therefore, keeping these requirements
in a single PBR would reduce duplication of records. The
proposed new §106.263(c)(4)(A) - (E) would specifically define
five types of temporary facilities which would be covered under
this rule. These temporary maintenance facilities are included
in this proposal because they have been historically authorized
by the commission and have a record of insignificant emissions.
No other temporary maintenance facilities have been included
in this rule, but the commission is soliciting comment on further
inclusions.

Proposed new §106.263(c)(4)(A) would include abrasive
blasting, surface preparation, and surface coating operations
on immovable, fixed structures. Historically, the commission
has authorized these maintenance activities under the current
§106.263 if the blasting, surface preparation, and coating
supplies and equipment are taken to the object fixed in place
and there is no practical means of moving the object to a
designated area for surface preparation. These fixed objects
include, but are not limited to, highway bridges, water towers,
and buildings. If an object can be taken to a designated area,
then other PBRs such as §106.433, Surface Coat Facility, and
§106.452, Dry Abrasive Cleaning, would apply. Proposed new
§106.263(c)(4)(B) would cover engines and turbines during
testing and repair. Since 1995, the commission has allowed
testing of an engine or turbine to be considered part of the
maintenance on that unit and authorized emissions associated
with testing under the current §106.263. The stationary engines
and turbines historically authorized under §106.512, along with
their routine maintenance, start-up, and shutdown, would not
be covered under the proposed new §106.263. During the next
fiscal year, the commission plans to develop a standard permit
to cover these facilities. Until a new PBR or standard permit
is adopted which specifically addresses engine and turbine

testing, the proposed authorization as a temporary facility in
§106.263 is necessary.

Proposed new §106.263(c)(4)(C) would include engines, com-
pressors, and pumps which are associated with maintenance
activities. These additional units are frequently seen in the field
when maintenance activities occur and have historically been au-
thorized under the PBR in the current §106.263. The use of this
PBR is not intended for replacement units, but only additional
facilities which are needed during maintenance. Proposed new
§106.263(c)(4)(D) would define several abatement units associ-
ated with controlled degassing and cleaning of vessels. While
abatement would not specifically be required by this PBR, the
proposed subparagraph would clarify under what conditions con-
trol equipment, when used, would be authorized by this PBR. Fi-
nally, §106.263(c)(4)(E) would define temporary piping and as-
sociated facilities which are needed to bypass a unit or section
of pipeline during maintenance situations. Such bypass lines re-
duce or eliminate emissions during maintenance.

Proposed new §106.263(d) would address several limits asso-
ciated with the activities and facilities covered under this PBR.
Proposed new §106.263(d)(1)(A) - (E) would require the control
systems identified in the proposed new §106.263(c)(4)(D) to
meet collection and destruction or removal efficiencies specified
in other current commission regulations when the systems are
used. The limits of §106.263(d)(2) - (5) are intended to ensure
compliance with the TCAA. Proposed new §106.263(d)(2) and
(3) outline limitations on activity emissions in accordance with
TCAA, §382.002. Emission releases for any maintenance,
start-up, or shutdown event are limited to less than those
values defined in §101.1(82), Reportable Quantities. If activity
emissions are greater than these values, by not authorizing
them in this PBR, the commission would be able to evaluate the
event prior to occurrence to ensure emissions are adequately
controlled or minimized to the greatest extent possible. Main-
tenance, start-up, or shutdown emissions above the reportable
quantities must be reported and qualify for exemption under
§101.7 and §101.11. The commission is soliciting comments
on the RQ limitations proposed as discussed earlier in this
paragraph, particularly for oxides of nitrogen.

Additionally, proposed new §106.263(d)(3) would address the
accumulation of emissions over an annual period of time to en-
sure compliance with the intent of Chapter 106 to authorize in-
significant emissions. This paragraph would limit the accumu-
lation (stacking) of emissions over an annual period by specify-
ing that the emissions resulting from maintenance, start-up, and
shutdown, as well as associated temporary facilities at a site,
must collectively be less than any applicable emission limit in
§106.4. By definition, individual uses of PBRs authorize insignif-
icant emissions. To date, there has been no general mechanism
by which the commission limits multiple uses of PBRs. This is
problematic because multiple uses of insignificant authorizations
may result in significant emissions, based on quantity or toxicity.
The requirement that emissions for maintenance and repair at
a site do not collectively and cumulatively exceed the emission
requirements in §106.4 for any 12-month period is intended to
reduce unaccounted for emissions associated with maintenance
and repair.

To ensure that construction of all facilities and associated
emissions are properly authorized under either Chapter 116 or
Chapter 106 in accordance with TCAA, §382.051, proposed
new §106.263(d)(4) and (5) contain certain limitations. These
paragraphs would require maintenance, start-up, or shutdown
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activities that cannot meet the emission limitations in proposed
§106.263(d)(2) and (3) to either obtain a permit under Chapter
116 or report and meet the requirements for exemption under
§101.7 and §101.11. In addition, proposed new §106.263(d)(5)
would require an owner or operator of a temporary facility
that cannot meet the emissions limitations of proposed new
§106.263(d)(3) to obtain a preconstruction permit authorization
under Chapter 116.

Proposed new §106.263(d)(6) would also outline requirements
and restrictions for activities and facilities to meet the require-
ments of the TCAA. This proposed paragraph would establish
the length of time temporary facilities are expected to operate at
a given location when being used to support maintenance activ-
ities. In most cases, it is not expected that these facilities would
operate for more than 180 days. The proposed rule addresses
maintenance activities requiring the operation of temporary facil-
ities for more than 180 days by requiring registration of that facil-
ity with a PI-7 Registration Form. The commission is expecting
to use these registrations as one of the bases for possible future
rule changes after evaluation of short-term emission rates and
associated potential impacts to ensure protection of the public
health and welfare.

Proposed new §106.263(e) would require specific records that
demonstrate compliance with all conditions of the section. These
records would have to be maintained in a format consistent with
the format required by §101.7.

Review of quantifications of air emissions resulting from main-
tenance and repair activities or temporary facilities associated
with maintenance will be used to determine whether short-term
emission rates and the scope of the PBR should be addressed
in future regulations.

Subchapter O: Oil and Gas

The proposed amendments to §106.355 would slightly modify
the section title to become "Pipeline Metering, Purging, and
Maintenance" and clarify language and add conditions limiting
certain emissions, defining the relationship of this rule to others
that are possibly applicable, and requiring recordkeeping. The
wording of the current section is not clear with respect to what
pipelines the commission intends to cover with this rule. The
phrase "between separate sites, as defined in §122.10(29) of
this title (relating to Definitions)" would be added to clarify that
the section has historically covered pipeline operations which
are separate from process piping at a single site. Process
piping is covered by other sections of Chapter 106 or under an
air quality permit. Section 106.352, Oil and Gas Production Fa-
cilities, covers oil and gas exploration and production pipelines.
The commission determined §106.352 covers gas pipelines up
to, but not beyond, the natural gas liquids plant serving the line,
as well as crude oil pipelines all the way to the initial refining
operation.

Proposed §106.355(2) would exclude uncontrolled releases of
butadiene to the atmosphere. Butadiene is highly toxic com-
pound currently being reviewed by the commission. Under the
current version of this rule, up to one ton of butadiene can be re-
leased to the atmosphere during any metering, purging, or main-
tenance operation. By continuing to authorize controlled emis-
sions of butadiene through combustion in a smokeless flare, the
proposed amendment would continue to allow necessary main-
tenance and purging while being more protective of the public’s
health and safety. A negligible amount of butadiene is specified
for those cases where it may apply.

Proposed §106.355(3) would exempt certain pipeline mainte-
nance activities involving sweet natural gas from recordkeeping
requirements because generally sweet natural gas is not a threat
to the general public or their property. This paragraph would also
specifically prohibit venting of sweet natural gas near a known or
suspected ignition source to ensure public health and safety.

Proposed §106.355(4) would require the regulated community
to meet the requirements of this section in its entirety or to ob-
tain authorization under Chapter 116. It would also specify that
complying with §101.7 and meeting the requirements in §101.11
would be necessary in those cases where authorization under
this section or Chapter 116 is not possible. This wording is nec-
essary to ensure the regulated community is aware of its obliga-
tions and choices under the TCAA and the rules of the commis-
sion.

Proposed §106.355(5) would require recordkeeping to demon-
strate compliance with the section. Operations authorized by
proposed §106.355 would likely include many different points on
one or more pipelines belonging to a single operator. This para-
graph would allow the owner or operator to maintain all records
demonstrating compliance in a single set of files at an appropri-
ate site in Texas. The records would consist of the information
required to describe the maintenance activities and their asso-
ciated emissions. To ensure clarity, this paragraph would also
state that the resetting of flow meters and their calibration are
considered routine operations, separate from maintenance and
purging.

Subchapter T: Surface Preparation

Proposed §106.454(3) would exclude remote reservoirs since
they are more specifically covered under §106.454(2). Even
though remote reservoirs may be a subset of cold solvent clean-
ers, the two types of equipment do not operate in the same way
and have different designs. In a remote reservoir unit, the liq-
uid solvent is pumped to a sink-like work area that drains solvent
back into an enclosed container while parts are being cleaned,
allowing no solvent to pool in the work area. Thus, a freeboard
ratio requirement is not applicable to remote reservoirs because
the solvent does not pool around the parts. For a cold solvent
cleaner, the solvent does pool around the parts and a freeboard
is necessary. The purpose of the freeboard is to ensure that
when parts are placed into the solvent pool there is enough
empty air space between the solvent level and the top of the tank
to minimize solvent drag out when an air stream passes over the
open reservoir. The design also prevents solvent overflow when
parts are placed in the pool, thus decreasing air emissions.

In summary, the commission is soliciting comments on the
entire proposal and specifically on several areas within this
proposal, including: 1) the five-year retention requirement in
proposed new §106.8, especially as it affects small businesses
and minor sources; 2) the limitation of the proposed new
§106.263 for "routine" activities; 3) the inclusion in proposed
new §106.263(c)(4) of any additional temporary facilities histor-
ically used and reviewed by the commission under the current
§106.263; 4) the inclusion of routine start-up and shutdown
emissions in proposed new §106.263(c)(3); and 5) the limitation
of maintenance, start-up, and shutdown emissions to less
than the reportable quantities of §101.1, particularly oxides of
nitrogen, in proposed new §106.263(d)(2).

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT
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John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, determined that for the first five-year period the pro-
posed rules are in effect, there will be no significant fiscal impli-
cations to units of state or local government as a result of im-
plementation of the proposed rules. The proposed rules are es-
timated to cost units of state and local government up to $500
per year to comply with expanded recordkeeping requirements
for facilities that are small air emission sources authorized to op-
erate by an air quality PBR.

The proposed rules are intended to specify recordkeeping re-
quirements and compliance demonstrations; clarify applicability
for used-oil combustion activities; update and clarify the proper
use of PBRs for routine start-up, shut down, and maintenance
activities and associated temporary maintenance facilities which
may emit air contaminants; and clarify applicable requirements
for remote reservoir cleaning facilities. The commission esti-
mates that there will be fiscal implications, which are not antic-
ipated to be significant, to units of state and local government
due to implementation of the recordkeeping requirements of this
proposal. The remaining provisions are procedural in nature and
are not expected to result in additional fiscal implications for units
of state and local government.

The proposed recordkeeping requirements will affect all past,
present, and future facilities permitted by rule by the commis-
sion since 1972. Owners and operators of businesses, local
governments, school and water districts, and small governmen-
tal organizations which have used PBRs to authorize construc-
tion, changes to, or operation of insignificant emission sources
would be required to retain records beginning January 1, 2002.
The specific types of records to be retained will depend on the
requirements of the PBR, but could include a copy of the PBR
and general requirements claimed, production records, operat-
ing hours, material purchase or usage records, or emission cal-
culations. All records would have to be kept at the facility site or
nearest support office and made available upon request. Addi-
tionally, the proposal would require that records be retained for
five years and that records be maintained that demonstrate com-
pliance with annual emission limits on a rolling 12- month basis.

There are numerous PBRs that already require recordkeeping.
Examples of facilities and operations include: boilers, heaters,
and other combustion devices; aerospace equipment and parts
manufacturing; semiconductor manufacturing; paint, varnishes,
ink, and other coating manufacturing; surface coating facilities;
and stationary engines and turbines. The primary impact to
these facilities would be the extension of records retention from a
few months to five years. Additionally, there are PBRs that have
specific construction or operational restrictions but do not contain
recordkeeping requirements. The proposal would require these
facilities to create operational records to demonstrate compli-
ance beginning on January 1, 2002. These facilities would also
have to adhere to the five-year records retention requirement.
Examples of these facilities and operations include: pilot plants,
batch mixers, rock crushers, wet sand and gravel productions,
asphalt concrete plants, animal feeding operations, small boil-
ers and heaters, temporary oil and gas facilities, and municipal
solid waste landfills and transfer stations. Owners and operators
which claim emissions for maintenance activities under a PBR
instead of an air permit would also have to keep records to en-
sure emissions are insignificant and the facility meets conditions
of the rules.

The final grouping of facilities affected by the proposed rules are
those sources that would not be required to retain ongoing com-
pliance records but would only have to collect and present in-
formation when individually requested. The level of detail in the
records these facilities would have to retain would depend on the
specific requirements in the facility’s PBR. Examples of these fa-
cilities and operations include: hydraulic and hydrostatic testing
equipment; bench scale laboratory equipment; race tracks, zoos,
and animal shelters; vacuum cleaning systems; aqueous fertil-
izer storage; wet blast cleaning; powder coating facilities; photo-
graphic process equipment; and sewage treatment facilities.

The total number of units of state and local government affected
by the proposed rules cannot be determined at this time. The
majority of facilities seeking PBRs since 1972 have not been
required to register with the commission. Of those that do
require registration, the commission processes approximately
4,000 PBR applications per year. The commission estimates
that a comparatively small number of affected facilities are
owned and operated by units of state and local government and
many already maintain records to show compliance. However,
there may be a small number that have not kept information
that would now be required to do so by the proposed rules. The
overall cost to comply with the recordkeeping requirements is
estimated not to exceed $500 a year, depending on the current
level of recordkeeping at a facility and the complexity of the
records required to be maintained based on the applicable PBR.
Included in the compliance cost is the purchase of filing space
and administrative supplies, printing of records, and the initial
training of persons responsible for maintaining the records. No
fiscal implications are anticipated to units of state and local
government with facilities that are not required to retain ongoing
compliance records.

PUBLIC BENEFITS AND COSTS

Mr. Davis also determined that for each year of the first five years
the proposed rules are in effect, the public benefit anticipated
from enforcement of and compliance with the proposed rules
would be increased compliance with air emission standards due
to more extensive record retention requirements.

The proposed rules are intended to specify recordkeeping re-
quirements and compliance demonstrations for past, present,
and future air quality PBRs issued by the commission; clarify
applicability for used-oil combustion activities; update and clar-
ify the proper use of PBRs for routine maintenance activities and
associated facilities which may emit air contaminants; and clarify
applicable requirements for remote reservoir cleaning facilities.
The commission estimates that there will be fiscal implications,
which are not anticipated to be significant, to private businesses
due to implementation of the recordkeeping requirements of this
proposal. The remaining provisions are procedural in nature and
are not expected to result in additional fiscal implications to indi-
viduals or private businesses.

The proposed recordkeeping requirements will affect past,
present, and future facilities permitted by rule by the commis-
sion since 1972. Owners and operators of businesses which
have used PBRs to authorize construction, changes to, or
operation of insignificant emission sources would be required to
retain records beginning January 1, 2002. The specific types of
records to be retained will depend on the requirements of the
PBR, but could include a copy of the current PBR, production
records, operating hours, material purchase or usage records,
or emission calculations. All records would have to be kept at
the facility site or nearest support office and made available
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upon request. Additionally, the proposal would require that
records be retained for five years and that records be retained
that demonstrate compliance with annual emission limits on a
rolling 12-month basis.

The total number of businesses throughout the state affected
by the proposed rules could exceed 100,000, with 70,000 be-
ing small or micro-businesses. The majority of facilities seeking
PBRs since 1972 have not been required to register with the
commission. Of those that do require registration, the commis-
sion processes approximately 4,000 PBR applications per year,
the majority of which are submitted by private businesses. The
registrations are broken down by the following: 1,200 registra-
tions per year for stationary engines and turbines and oil and
gas production facilities; 800 registrations per year for miscel-
laneous facilities and emission releases; 400 registrations per
year for surface coating and auto body refinishing facilities; 400
registrations per year for water and soil remediation operations;
400 registrations per year for aggregate, sand, and material han-
dling operations; 400 registrations per year for materials loading,
unloading, and storage in tanks and vessels; and 400 registra-
tions per year for trench burning operations. The overall cost to
comply with the recordkeeping requirements is estimated not to
exceed $500 a year, depending on the current level of record-
keeping at a facility and the complexity of the records required to
be retained based on the applicable PBR. Included in the com-
pliance cost is the purchase of filing space and administrative
supplies, printing of records, and the initial training of persons
responsible for maintaining the records. No fiscal implications
are anticipated to companies with facilities that are not required
to retain ongoing compliance records.

The total state-wide costs to comply with this proposal is esti-
mated not to exceed approximately $50 million a year.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

There will be adverse fiscal implications, which are not an-
ticipated to be significant, for small or micro-businesses as a
result of implementation of the proposed rules. These proposed
rules are intended to specify recordkeeping requirements and
compliance demonstrations for past, present, and future air
quality PBRs issued by the commission; clarify applicability for
used-oil combustion activities; update and clarify the proper
use of PBRs for routine start-up, shut down, and maintenance
activities and associated temporary maintenance facilities which
may emit air contaminants; and clarify applicable requirements
for remote reservoir cleaning facilities.

The proposed rules will affect a wide range of small and micro-
businesses that utilize PBRs to authorize construction, changes
to, or operation of insignificant emission sources by requiring the
retention of compliance records beginning January 1, 2002. The
specific types of records to be maintained will depend on the
requirements of the PBR and the general requirements of the
chapter, but could include a copy of the current PBR, production
records, operating hours, material purchase or usage records, or
emission calculations. All records would have to be kept at the
facility site or nearest support office and made available upon re-
quest from commission staff or any air pollution control program
having jurisdiction.

Small and micro-businesses apply for PBRs in a wide variety
of categories, including the following: manufacturing, refinish-
ing, and restoring of wood products; foundry sand mold form-
ing equipment; aqueous solutions for electrolytic and electroless

processes; thermostat resin facilities; printing presses; dry abra-
sive cleaning; organic and inorganic liquid loading and unload-
ing; and hydrochloric acid storage.

The commission has researched the number of facilities that are
considered to be small or micro- businesses that may be subject
to PBRs and has determined that at least 70,000 small and mi-
cro- businesses may be affected by the proposed rules. It is es-
timated that the majority of small and micro- businesses affected
by the proposed rules are already required to retain compliance
records and would have to implement the five-year retention re-
quirement to comply with the new standards. The overall cost
to comply with the recordkeeping requirements is estimated not
to exceed $500 a year, depending on the current level of record-
keeping at a facility and the complexity of the records required
to be maintained based on the applicable PBR. Included in the
compliance cost is the purchase of filing space and administra-
tive supplies, printing of records, and the initial training of per-
sons responsible for maintaining the records. No fiscal implica-
tions are anticipated to small or micro-businesses with facilities
that are not required to retain ongoing compliance records.

The following is an analysis of the cost per employee for small
or micro-businesses affected by the proposed rules. It is esti-
mated that it will cost affected small or micro-businesses up to
approximately $500 per year to comply with the proposed rules.
A small business with 100 employees would incur costs of ap-
proximately $5.00 per employee while a micro-businesses with
20 employees would incur costs of approximately $25 per em-
ployee. The overall cost associated with these rules is not ex-
pected to change with the number of employees employed, but
the cost per employee would vary depending on the number of
persons employed by an affected business.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rules in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that this proposal is not subject
to §2001.0225 because it does not meet the definition of a
"major environmental rule" as defined in that statute. "Major
environmental rule" means a rule the specific intent of which
is to protect the environment or reduce risks to human health
from environmental exposure and that may adversely affect in a
material way the economy, productivity, competition, jobs, the
environment, or the public health and safety of the state or a
sector of the state.

This proposal is not a major environmental rule because its pri-
mary purpose is not to protect the environment or reduce risks to
human health from environmental exposure, but rather to spec-
ify the types of records required to ensure compliance with the
individual and general conditions of PBRs and to specify the ac-
tivities which may be authorized under particular PBRs. Specif-
ically, the new and amended sections relate to recordkeeping
requirements for all PBRs; emissions related to maintenance on
facilities and emissions related to temporary maintenance facili-
ties; pipeline metering, purging, and maintenance; specifications
for cold solvent remote reservoir cleaners; and the applicability
of the PBR for used oil combustion units.

In addition, a draft regulatory impact analysis is not required be-
cause the rules do not meet any of the four applicability criteria
for requiring a regulatory analysis of a "major environmental rule"
as defined in the Texas Government Code. Section 2001.0225
applies only to a major environmental rule the result of which
is to: 1) exceed a standard set by federal law, unless the rule
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is specifically required by state law; 2) exceed an express re-
quirement of state law, unless the rule is specifically required by
federal law; 3) exceed a requirement of a delegation agreement
or contract between the state and an agency or representative
of the federal government to implement a state and federal pro-
gram; or 4) adopt a rule solely under the general powers of the
agency instead of under a specific state law. First, this proposal
does not exceed a standard set by federal law, but it is consis-
tent with federal standards relating to emissions monitoring and
recordkeeping requirements. Second, this proposal does not ex-
ceed an express requirement of state law because it is autho-
rized by the following state statutes: Texas Government Code,
§2001.004, which requires state agencies to adopt rules of prac-
tice; TCAA, §382.016, which authorizes the commission to re-
quire the measuring and monitoring of air contaminant emissions
from a source or activity and to require that associated records of
the emissions be made and maintained; §382.051, which autho-
rizes the commission’s permitting activities; §382.05196, which
authorizes the commission to adopt PBRs; §382.057, which es-
tablishes the commission’s authority concerning exemptions; as
well as the other sections cited in the STATUTORY AUTHORITY
section of this preamble. Third, this proposal does not exceed
a requirement of a delegation agreement or contract between
the state and an agency or representative of the federal gov-
ernment to implement a state and federal program. The state
is required to have a minor stationary source program under 42
United States Code, §7410(a)(2)(C), and PBRs are part of the
minor stationary source program. Fourth, this proposal was not
developed solely under the general powers of the agency, but
was specifically developed under the specific state laws and au-
thorizations noted in the STATUTORY AUTHORITY section of
this preamble. The commission invites public comment on the
draft regulatory impact analysis determination.

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for
these proposed rules pursuant to Texas Government Code,
§2007.043. The following is a summary of that assessment.
The specific primary purpose of the proposed rules is to revise
the rules to establish and clarify the requirements for compliance
demonstrations and the activities which may be authorized
under particular PBRs. The proposed rules will substantially
advance these stated purposes by providing specific rule
provisions that address these matters.

Promulgation and enforcement of these proposed rules would
be neither a statutory nor a constitutional taking because they do
not affect private real property. Specifically, the subject proposed
rules do not affect a landowner’s rights in private real property
because this proposal does not burden (constitutionally), nor re-
strict or limit the owner’s right to property and reduce its value
by 25% or more beyond that which would otherwise exist in the
absence of the rules.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission determined that the proposed rulemaking re-
lates to an action or actions subject to the Texas Coastal Man-
agement Program (CMP) in accordance with the Coastal Coordi-
nation Act of 1991, as amended (Texas Natural Resources Code,
§§33.201 et seq.), and the commissions rules in 30 TAC Chap-
ter 281, Subchapter B, concerning Consistency with the CMP. As
required by §281.45(a)(3) and 31 TAC §505.11(b)(2), relating to

actions and rules subject to the CMP, commission rules govern-
ing air pollutant emissions must be consistent with the applica-
ble goals and policies of the CMP. The commission reviewed this
action for consistency with the CMP goals and policies in accor-
dance with the rules of the Coastal Coordination Council, and
determined that the action is consistent with the applicable CMP
goals and policies.

The CMP goal applicable to this rulemaking action is the goal to
protect, preserve, and enhance the diversity and quality, quantity,
functions, and values of coastal natural resource areas (31 TAC
§501.12(1)). In carrying out it’s duty to maintain and control the
state’s air quality, the commission is proposing to clarify the reg-
ulatory requirements in Chapter 106, which authorizes facilities
and associated activities that will not make a significant contri-
bution of air contaminants to the atmosphere. Specifically, the
proposal clarifies the application and use of the specific PBRs
addressed in this proposal and clarifies the general recordkeep-
ing requirements for all PBRs. In addition, the CMP policy ap-
plicable to this action is the policy that commission rules com-
ply with regulations in 40 Code of Federal Regulations (CFR),
to protect and enhance air quality in the coastal area (31 TAC
§501.14(q)). This action complies with 40 CFR 50, National Pri-
mary and Secondary Ambient Air Quality Standards. Therefore,
in compliance with 31 TAC §505.22(e), this rulemaking action is
consistent with CMP goals and policies. Interested persons may
submit comments on the consistency of the proposed rules with
the CMP during the public comment period.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMITS PROGRAM

Because Chapter 106 contains applicable requirements under
30 TAC Chapter 122 (Federal Operating Permits), owners or
operators subject to the Federal Operating Permit Program
must, consistent with the revision process in Chapter 122,
revise their operating permit to include the revised Chapter 106
requirements for each emission unit affected by the revisions to
Chapter 106 at their site.

ANNOUNCEMENT OF HEARING

A public hearing on this proposal will be held May 29, 2001, at
10:00 a.m. in Room 2210, Building F, located at 12100 Park 35
Circle, Austin. The hearing will be structured for the receipt of
oral or written comments by interested persons. Individuals may
present oral statements when called upon in order of registration.
There will be no open discussion during the hearing; however, a
commission staff member will be available to discuss the pro-
posal 30 minutes before the hearing and will answer questions
before and after the hearing.

SUBMITTAL OF COMMENTS

Comments may be submitted to Angela Slupe, Office of Envi-
ronmental Policy, Analysis, and Assessment, MC 205, P.O. Box
13087, Austin, Texas 78711-3087; or by fax at (512) 239-4808.
All comments must be received on June 4, 2001, and should
reference Rule Log No. 2000-051-106-AI. Comments received
by 5:00 p.m. on that date will be considered by the commission
before any final action on the proposal. For further information,
please contact Jill Burditt at (512) 239-0560.

SUBCHAPTER A. GENERAL REQUIRE-
MENTS
30 TAC §106.8

STATUTORY AUTHORITY
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The new section is proposed under Texas Water Code (TWC),
§5.103, which authorizes the commission to adopt rules neces-
sary to carry out its powers and duties under the TWC, and under
the Texas Health and Safety Code, TCAA, §382.017, which pro-
vides the commission authority to adopt rules consistent with the
policy and purposes of the TCAA. The new section is also pro-
posed under TCAA, §382.002, which establishes the commis-
sion’s purpose to safeguard the state’s air resources consistent
with the protection of public health, general welfare, and physical
property; §382.011, which authorizes the commission to control
the quality of the state’s air; §382.016, which authorizes the com-
mission to require the measuring and monitoring of emissions
of air contaminants from a source or activity and to require that
associated records of the emissions be made and maintained;
§382.051, which authorizes the commission’s permitting activ-
ities; §382.05196, which authorizes the commission to adopt
PBRs for certain facilities that will not make a significant contri-
bution of air contaminants to the atmosphere; §382.057, which
establishes the commission’s authority concerning facilities and
changes to facilities that will not make a significant contribution
of air contaminants to the atmosphere; and Texas Government
Code, §2001.004, which requires state agencies to adopt proce-
dural rules.

The proposed new section implements TCAA, §382.011, relat-
ing to General Powers and Duties; §382.016, relating to Moni-
toring Requirements; Examination of Records; §382.05196, re-
lating to Permits by Rule; and §382.057, relating to Exemption.
The proposed new section also implements TWC, §5.103, relat-
ing to Rules; and Texas Government Code, §2001.004, relating
to Requirement to Adopt Rules of Practice and Index Rules, Or-
ders, and Decisions.

§106.8. Recordkeeping.

(a) Owners or operators of facilities and sources that are de
minimis asdesignated in §116.119 of this title (relating to De Minimis
Facilities or Sources) are not subject to this section.

(b) Owners or operators of facilities operating under a permit
by rule(PBR) in Subchapter Cof thischapter (relating to Domestic and
Comfort Heating and Cooling) or under thosePBRsthat only namethe
typeof facility and imposeno other conditions in the PBR itself do not
need to comply with specific recordkeeping requirementsof subsection
(c) of this section. A list of these PBRs will be available through the
commission. Upon request from the commission or any air pollution
control program having jurisdiction, claimants must provide informa-
tion that would demonstratecompliance with §106.4 of this title (relat-
ing to Requirements for Permitting by Rule) and thePBR under which
the facility is authorized.

(c) Owners or operators of all other facilities authorized to be
constructed and operate under a PBR must retain records as follows:

(1) permanently maintain a copy of each PBR and the ap-
plicable general conditions under which the facility is operating. The
PBR and general requirements claimed should be the version in effect
at the time of construction or changesto an existing facility whichever
ismost recent. ThePBR holder may elect to comply with amorerecent
version of the applicable PBR and general requirements;

(2) maintain records containing sufficient information to
demonstrate compliance with the following:

(A) all applicablerequirementsof §106.4 of this title or
the general requirements, if any, in effect at the time of the claim; and

(B) all applicable PBR conditions;

(3) keep all required recordsat thefacility site. If however,
the facility normally operates unattended, records must be maintained
at an office within Texas having day-to-day operational control of the
plant site;

(4) maketherecordsavailablein areviewableformat at the
request of personnel from the commission or any air pollution control
program having jurisdiction; and

(5) beginning January 1, 2002, keep records to support a
compliance demonstration for any consecutive 12-month period. All
records must be retained for at least five years.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102314
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: June 4, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER G. COMBUSTION
30 TAC §106.181

STATUTORY AUTHORITY

The amendment is proposed under Texas Water Code (TWC),
§5.103, which authorizes the commission to adopt rules neces-
sary to carry out its powers and duties under the TWC, and un-
der the Texas Health and Safety Code, TCAA, §382.017, which
provides the commission authority to adopt rules consistent with
the policy and purposes of the TCAA. The amendment is also
proposed under TCAA, §382.002, which establishes the com-
mission’s purpose to safeguard the state’s air resources con-
sistent with the protection of public health, general welfare, and
physical property; §382.011, which authorizes the commission
to control the quality of the state’s air; §382.016, which autho-
rizes the commission to require the measuring and monitoring
of emissions of air contaminants from a source or activity and
to require that associated records of the emissions be made
and maintained; §382.051, which authorizes the commission’s
permitting activities; §382.05196, which authorizes the commis-
sion to adopt permits by rule for certain facilities that will not
make a significant contribution of air contaminants to the atmos-
phere; §382.057, which establishes the commission’s authority
concerning facilities and changes to facilities that will not make
a significant contribution of air contaminants to the atmosphere;
and Texas Government Code, §2001.004, which requires state
agencies to adopt procedural rules.

The proposed amendment implements TCAA, §382.011, relat-
ing to General Powers and Duties; §382.016, relating to Moni-
toring Requirements; Examination of Records; §382.05196, re-
lating to Permits by Rule; and §382.057, relating to Exemption.
The proposed amendment also implements TWC, §5.103, relat-
ing to Rules; and Texas Government Code, §2001.004, relating
to Requirement to Adopt Rules of Practice and Index Rules, Or-
ders, and Decisions.

§106.181. Used-Oil Combustion Units [Small Boilers, Heaters, and
Other Combustion Devices ].
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[(a)] Small boilers and [,] heaters burning used oil that has not
been mixed with hazardous waste [, drying or curing ovens, furnaces,
or other combustion units, but not including stationary internal com-
bustion engines or turbines,] are permitted by rule provided that all of
the following conditions [of this section] are met :[.]

[(b)] Combustion units may burn used oil as a fuel as long as
theused oil hasnot been mixed with hazardouswasteand thecombus-
tion unit meets the following conditions:]

(1) the combustion unit or combination of combustion units
at the same account have a maximum capacity of 1.0 million Btu per
hour (MMBtu/hr) and each individual combustion unit is not greater
than 0.5 MMBtu/hr;

(2) the combustion gases from the combustion unit(s) are
vented to the ambient air in accordance with the following require-
ments:

(A) through an unobstructed vent; or

(B) through a vertical vent with a cap; and

(i) a flat roof, through a minimum of a three-foot
stack; or

(ii) a sloped roof, through a stack that is at least three
feet higher than the highest point on the roof or three feet higher than
a point extending ten feet horizontally from the roof; and

(3) the combustion unit(s) burns only used oil the owner or
operator generates on-site or used oil received from household do-it-
yourself used oil generators.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102315
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: June 4, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER K. GENERAL
30 TAC §106.263

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Natural Resource Conservation Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

STATUTORY AUTHORITY

The repeal is proposed under Texas Water Code (TWC), §5.103,
which authorizes the commission to adopt rules necessary to
carry out its powers and duties under the TWC, and under the
Texas Health and Safety Code, TCAA, §382.017, which provides
the commission authority to adopt rules consistent with the pol-
icy and purposes of the TCAA. The repeal is also proposed un-
der TCAA, §382.002, which establishes the commission’s pur-
pose to safeguard the state’s air resources consistent with the
protection of public health, general welfare, and physical prop-
erty; §382.011, which authorizes the commission to control the

quality of the state’s air; §382.016, which authorizes the com-
mission to require the measuring and monitoring of emissions
of air contaminants from a source or activity and to require that
associated records of the emissions be made and maintained;
§382.051, which authorizes the commission’s permitting activi-
ties; §382.05196, which authorizes the commission to adopt per-
mits by rule for certain facilities that will not make a significant
contribution of air contaminants to the atmosphere; §382.057,
which establishes the commission’s authority concerning facil-
ities and changes to facilities that will not make a significant
contribution of air contaminants to the atmosphere; and Texas
Government Code, §2001.004, which requires state agencies to
adopt procedural rules.

The proposed repeal implements TCAA, §382.011, relating to
General Powers and Duties; §382.016, relating to Monitoring
Requirements; Examination of Records; §382.017, relating to
Rules; §382.05196, relating to Permits by Rule; and §382.057,
relating to Exemption. The proposed repeal also implements
TWC, §5.103, relating to Rules; and Texas Government Code,
§2001.004, relating to Requirement to Adopt Rules of Practice
and Index Rules, Orders, and Decisions.

§106.263. Repairs and Maintenance.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102316
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: June 4, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
STATUTORY AUTHORITY

The new section is proposed under Texas Water Code (TWC),
§5.103, which authorizes the commission to adopt rules neces-
sary to carry out its powers and duties under the TWC, and un-
der the Texas Health and Safety Code, TCAA, §382.017, which
provides the commission authority to adopt rules consistent with
the policy and purposes of the TCAA. The new section is also
proposed under TCAA, §382.002, which establishes the com-
mission’s purpose to safeguard the state’s air resources con-
sistent with the protection of public health, general welfare, and
physical property; §382.011, which authorizes the commission
to control the quality of the state’s air; §382.016, which autho-
rizes the commission to require the measuring and monitoring
of emissions of air contaminants from a source or activity and
to require that associated records of the emissions be made
and maintained; §382.051, which authorizes the commission’s
permitting activities; §382.05196, which authorizes the commis-
sion to adopt permits by rule for certain facilities that will not
make a significant contribution of air contaminants to the atmos-
phere; §382.057, which establishes the commission’s authority
concerning facilities and changes to facilities that will not make
a significant contribution of air contaminants to the atmosphere;
and Texas Government Code, §2001.004, which requires state
agencies to adopt procedural rules.
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The proposed new section implements TCAA, §382.011, relat-
ing to General Powers and Duties; §382.016, relating to Mon-
itoring Requirements; Examination of Records; §382.017, re-
lating to Rules; §382.05196, relating to Permits by Rule; and
§382.057, relating to Exemption. The proposed new section also
implements TWC, §5.103, relating to Rules; and Texas Govern-
ment Code, §2001.004, relating to Requirement to Adopt Rules
of Practice and Index Rules, Orders, and Decisions.

§106.263. Routine Maintenance, Start-up and Shutdown of Facili-
ties, and Temporary Maintenance Facilities.

(a) This section authorizes routine maintenance, start-up and
shutdown of facilities, and specific temporary maintenance facilities
except as specified in subsection (b) of this section.

(b) The following maintenance, start-up and shutdown of fa-
cilities, and new facilities are not authorized under this section:

(1) construction of any new or modified permanent facility;

(2) facilities and sources that are de minimis as allowed in
§116.119 of this title (relating to De Minimis Facilities or Sources);
and

(3) any emissions associated with operations claimed un-
der the following sections of this chapter:

(A) §106.231 of this title (relating to Manufacturing,
Refinishing, and Restoring Wood Products);

(B) §106.351 of this title (relating to Salt Water Dis-
posal (Petroleum));

(C) §106.352 of this title (relating to Oil and Gas Pro-
duction Facilities);

(D) §106.353of thistitle(relating toTemporary Oil and
Gas Facilities);

(E) §106.355 of thistitle(relating to PipelineMetering,
Purging, and Maintenance);

(F) §106.392 of this title (relating to Thermoset Resin
Facilities);

(G) §106.418 of this title (relating to Printing Presses);

(H) §106.433 of this title (relating to Surface Coat Fa-
cility);

(I) §106.435 of this title (relating to Classic or Antique
Automobile Restoration Facility);

(J) §106.436 of this title (relating to Auto Body Refin-
ishing Facility); and

(K) §106.512of thistitle(relatingto Stationary Engines
and Turbines).

(c) Thefollowing activitiesand facilitiesare authorized under
this section:

(1) routineactivitieswhicharethosethat areplanned or can
be projected to occur at least once in any 12-month period;

(2) maintenance, including associated start-up and shut-
down, which includes recurring or planned activities which keep
a facility at normal operating parameters or repairs which return
a facility to normal operating parameters and are not considered
"reconstruction" under 40 Code of Federal Regulations 60, New
Source Performance Standards, Subpart A, §60.15 (relating to Recon-
struction) and which does not include enhancement of facilities nor
construction, installation, or operation of permanent facilities;

(3) start-up and shutdown activities which are part of nor-
mal facility operation; and

(4) temporary maintenancefacilitieswhich areconstructed
in conjunction with maintenance activities. Temporary maintenance
facilities include only the following:

(A) facilities used for abrasive blasting, surface prepa-
ration, and surface coating on immovable fixed structures;

(B) facilities used for testing and repair of engines and
turbines;

(C) compressors, pumps, or engines and associated
pipes, valves, flanges, and connections, not operating as areplacement
for an existing authorized unit;

(D) flares, vapor combustors, catalytic oxidizers, ther-
mal oxidizers, carbon adsorption units, and other control devices used
to control vent gasesreleased during thedegassing of immovable, fixed
process vessels, storage vessels, and associated piping to atmospheric
pressure, pluscleaning apparatusthat will haveor causeemissions; and

(E) temporary piping required to bypass a unit or
pipeline section undergoing maintenance.

(d) Emission and operational limits for maintenance, start-up
and shutdown of facilities, and specific temporary maintenance facili-
ties are as follows.

(1) Temporary facilities defined in subsection (c)(4)(D) of
this section are limited to the following:

(A) flares or vapor combustors must meet the require-
ments of §106.492(1) and (2)(C) of this title (relating to Flares);

(B) catalytic oxidizers must meet the requirements of
§106.533(5)(C) of this title (relating to Water and Soil Remediation);

(C) thermal oxidizers must meet the requirements of
§106.493(2) and (3) of this title (relating to Direct FlameIncinerators);

(D) carbon adsorption systems must meet the require-
ments of §106.533(5)(D) of this title; and

(E) other control devices used to control vents caused
by the degassing of process vessels, storage vessels, and associated
piping have an overall vapor collection and destruction or removal ef-
ficiency of at least 90%.

(2) Emissions from each maintenance, start-up, and shut-
down event, not including temporary maintenancefacilities, arelimited
to 24-hour emission totals which are less than the reportablequantities
defined in §101.1(82) of this title (relating to Definitions).

(3) Emissions from all activities and temporary mainte-
nance facilities covered by this section for a site must collectively
and cumulatively be less than any applicable emission limit under
all subsections of §106.4 of this title (relating to Requirements for
Permitting by Rule) in any rolling 12-month period.

(4) Any maintenance, start-up, or shutdown activity that
cannot meet the limitationsof paragraphs (2) and (3) of thissubsection
must be authorized under Chapter 116 of this title (relating to Control
of Air Pollution by Permits for New Construction or Modification) or
comply with §101.7 and §101.11 of this title (relating to Maintenance,
Start-upand ShutdownReporting, Recordkeeping, and Operational Re-
quirements, and Demonstrations).

(5) Any temporary maintenance facility that cannot meet
the limitations of paragraph (3) of this subsection must obtain autho-
rization under Chapter 116 of this title.
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(6) Temporary maintenance facilities may not operate at a
given location for longer than 180 consecutive days or the completion
of a single project unless the facility is registered. If a single project
requires more than 180 consecutive days to complete, the facilities
must be registered using a PI-7 Form, along with documentation on
the project. Registration and supporting documentation shall be sub-
mitted upon determining the length of theproject will exceed 180 days,
but no later than 180 days after the project begins.

(e) Facility ownersor operatorsmust retain recordscontaining
sufficient information to demonstrate compliancewith thissection and
must include information listed in paragraphs (1) - (5) of this subsec-
tion. Documentation must be separate and distinct from records main-
tainedfor any other air authorization. Recordsmust identify thefollow-
ing for all maintenance, start-up, or shutdown activities and temporary
maintenance facilities:

(1) the type and reason for the activity or facility construc-
tion;

(2) the processes and equipment involved;

(3) the date, time, and duration of the activity or facility
operation;

(4) the air contaminantsand amounts which are emitted as
a result of the activity or facility operation; and

(5) any actions taken to minimize the emissions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102317
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: June 4, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER O. OIL AND GAS
30 TAC §106.355

STATUTORY AUTHORITY

The amendment is proposed under Texas Water Code (TWC),
§5.103, which authorizes the commission to adopt rules neces-
sary to carry out its powers and duties under the TWC, and un-
der the Texas Health and Safety Code, TCAA, §382.017, which
provides the commission authority to adopt rules consistent with
the policy and purposes of the TCAA. The amendment is also
proposed under TCAA, §382.002, which establishes the com-
mission’s purpose to safeguard the state’s air resources con-
sistent with the protection of public health, general welfare, and
physical property; §382.011, which authorizes the commission
to control the quality of the state’s air; §382.016, which autho-
rizes the commission to require the measuring and monitoring
of emissions of air contaminants from a source or activity and
to require that associated records of the emissions be made
and maintained; §382.051, which authorizes the commission’s
permitting activities; §382.05196, which authorizes the commis-
sion to adopt permits by rule for certain facilities that will not
make a significant contribution of air contaminants to the atmos-
phere; §382.057, which establishes the commission’s authority

concerning facilities and changes to facilities that will not make
a significant contribution of air contaminants to the atmosphere;
and Texas Government Code, §2001.004, which requires state
agencies to adopt procedural rules.

The proposed amendment implements TCAA, §382.011, relat-
ing to General Powers and Duties; §382.016, relating to Mon-
itoring Requirements; Examination of Records; §382.017, re-
lating to Rules; §382.05196, relating to Permits by Rule; and
§382.057, relating to Exemption. The proposed new section also
implements TWC, §5.103, relating to Rules; and Texas Govern-
ment Code, §2001.004, relating to Requirement to Adopt Rules
of Practice and Index Rules, Orders, and Decisions

§106.355. Pipeline Metering, Purging, and Maintenance [of
Pipelines].

Metering, purging, and maintenance operations for gaseous and liquid
petroleum pipelines (including ethylene, propylene, butylene, and bu-
tadiene pipelines) between separate sites, as defined in §122.10(29) of
this title (relating to General Definitions),, are permitted by rule pro-
vided that operations are conducted according to the following condi-
tions of this section:

(1) emissions of volatile organic compounds except equip-
ment leak fugitive emissions, are burned in a smokeless flare; or

(2) total uncontrolled emissions of any air contaminant
may [will] not exceed one ton during any metering, purging, or
maintenance operation.[;] Uncontrolled butadiene emissions may not
exceed 0.04 lb/hr.

(3) venting of sweet, commercial grade natural gas from
pipelines is exempt from paragraphs (1),[and] (2), and (5) of this sec-
tion. Operators may not vent gas in areas of known or suspected igni-
tion sources. [Care must be taken not to vent the gas in an area where
anignitionsourcemay exist or whereaccidental ignition of thegasmay
increase risk of fire at nearby tanks or other facilities.]

(4) if any maintenance activity cannot meet all of the re-
quirements of this section, or the emissions are not authorized under
Chapter 116 (relating to Control of Air Pollution by Permits for New
Construction or Modification), then activitiesmust comply with§101.7
and §101.11 of this title (relating to Maintenance, Start-up and Shut-
down Reporting, Recordkeeping, and Operational Requirements; and
Demonstrations).

(5) recordsof all maintenanceand purging emissions must
be kept by the owner or operator of the facility or group of facilities
at the nearest office within Texas having day-to-day operational con-
trol. These records must include all information required in this para-
graph and in paragraphs (1) - (4) of thissection. Resetting flow meters
(changing orifice plates, etc.) and calibration of meters are considered
routineoperationsunder thisrule, not maintenanceor purging. Records
must identify the following for all maintenance and purging activities
covered by this section:

(A) the type and reason for the activity;

(B) the processes and equipment involved;

(C) the date, time, and duration of the activity;

(D) theair contaminantsand amountswhichareemitted
as a result of the activity; and

(E) the actions taken, if any, to minimizethe emissions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102318
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: June 4, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER T. SURFACE PREPARATION
30 TAC §106.454

STATUTORY AUTHORITY

The amendment is proposed under Texas Water Code (TWC),
§5.103, which authorizes the commission to adopt rules neces-
sary to carry out its powers and duties under the TWC, and un-
der the Texas Health and Safety Code, TCAA, §382.017, which
provides the commission authority to adopt rules consistent with
the policy and purposes of the TCAA. The amendment is also
proposed under TCAA, §382.002, which establishes the com-
mission’s purpose to safeguard the state’s air resources con-
sistent with the protection of public health, general welfare, and
physical property; §382.011, which authorizes the commission
to control the quality of the state’s air; §382.016, which autho-
rizes the commission to require the measuring and monitoring
of emissions of air contaminants from a source or activity and
to require that associated records of the emissions be made
and maintained; §382.051, which authorizes the commission’s
permitting activities; §382.05196, which authorizes the commis-
sion to adopt permits by rule for certain facilities that will not
make a significant contribution of air contaminants to the atmos-
phere; §382.057, which establishes the commission’s authority
concerning facilities and changes to facilities that will not make
a significant contribution of air contaminants to the atmosphere;
and Texas Government Code, §2001.004, which requires state
agencies to adopt procedural rules.

The proposed amendment implements TCAA, §382.011, relat-
ing to General Powers and Duties; §382.016, relating to Monitor-
ing Requirements; Examination of Records; §382.017, relating
to Rules; §382.05196, relating to Permits by Rule; and §382.057,
relating to Exemption. The proposed amendment section also
implements TWC, §5.103, relating to Rules; and Texas Govern-
ment Code, §2001.004, relating to Requirement to Adopt Rules
of Practice and Index Rules, Orders, and Decisions.

§106.454. Degreasing Units.

Any degreasing unit that satisfies the following conditions of this sec-
tion is permitted by rule.

(1) - (2) (No change.)

(3) The following conditions apply only to cold solvent
cleaners,not including remote reservoirs.

(A) - (F) (No change.)

(4) - (5) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102319

Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: June 4, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
CHAPTER 279. WATER QUALITY
CERTIFICATION
The Texas Natural Resource Conservation Commission
(agency, commission, or TNRCC) proposes amendments to 30
TAC Chapter 279, Water Quality Certification, §§279.1 - 279.12;
the repeal of §279.13; and new §279.13; to revise procedures
for waivers of certification, amend enforcement provisions, and
modify existing language for consistency with other agency
rules.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

Title 33 United States Code (USC), §1341, commonly known as
the federal Clean Water Act (CWA), §401, requires all applicants
for a federal license or permit to conduct any activity that may
result in a discharge into navigable waters, including the con-
struction or operation of facilities, to request a certification from
the state that the discharge will comply with state water qual-
ity standards. The commission rules in Chapter 279 contain the
procedures for public notice and review of any such activity pro-
posed to be authorized by federal permit, including applications
for dredge and fill permits issued by the U.S. Army Corps of Engi-
neers (Corps). Under Chapter 279, the commission reviews the
proposed activity for compliance with 30 TAC Chapter 307, Wa-
ter Quality Standards, and Texas Water Code (TWC), §26.011,
§26.023, §26.027, §26.121, and §26.127, which direct the com-
mission to act to protect the quality of water in the state. The
proposed amendments would provide for the executive director
either to review the proposed activity or to waive certification.

The amendments would also specifically allow the executive
director to waive certification when the applicant agrees to
include specific water quality-related conditions in the permit.
The amendments would also add detail concerning the time
and procedures for the executive director’s review of permit
applications. The proposed amendments would expand the
category of persons who may request a public meeting, allow
the executive director to waive public notice in an emergency
or when certification is waived, more clearly describe the type
of public meetings that may be held on certification decisions
in response to public comments received, and change notice
requirements for public meetings. If the executive director
grants, grants conditionally, or denies certification, the proposed
amendments would specify the contents of the statement of this
decision. The proposed amendments would specify the persons
to receive notice of a decision, and, if the activity is certified, a
statement of reasonable assurance that the proposed activity
will not violate water quality standards. Finally, this proposal
would require applicants to comply with agreements and permit
conditions resulting from the certification procedures in these
rules, and provide for enforcement for noncompliance.

The commission proposes these changes in order to partially
restructure the certification process, making it less cumbersome
and more flexible. Some of the proposed amendments are the
outgrowth of recent discussions and agreements with the Corps
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aimed at streamlining certification procedures on §404 permits.
Some of the proposed amendments reflect the commission’s
and the Corps’ conclusions, upon review of past practices, that
the system should be revised to maximize interagency coopera-
tion and minimize possible duplication of effort.

SECTION BY SECTION DISCUSSION

Section 279.1 is proposed to be amended to eliminate unneces-
sary recitation of language from the federal CWA.

Section 279.2(a) and (b) is proposed to be amended to
make grammatical corrections and to change references from
"TNRCC" to "agency," from "Clean Water Act" to "CWA," and
from "Commission" to "commission," for consistency with style
conventions of the Texas Register and to reflect current defini-
tions in Chapter 3 of this title. Subsection (b)(4) is proposed
to be amended to clarify that the executive director may waive
certification upon agreement of an applicant to include and
comply with water quality-related conditions in the applicant’s
federal permit. Section 279.2(c) is proposed to be amended
to delete the provision that a commissioner may request that
the commission review a certification application prior to the
executive director’s action on it.

Section 279.3 is proposed to be amended to clarify and update
the following definitions to clarify acronyms, reflect accurate cita-
tions to law and regulations for consistency with definitions found
elsewhere, and to make grammatical corrections: 401 Certifica-
tion, 404 permit, applicant, aquatic ecosystem, Clean Water Act,
emergency, general permit, individual permit, licensing or per-
mitting agency, nationwide permit, National Pollutant Discharge
Elimination System (NPDES) permit, regional administrator, and
water dependent activity. The definition of "pollutant" would be
changed to conform to TWC, §26.001. The definitions of "af-
fected person" and "person" are proposed to be deleted because
these terms are being eliminated from the proposed rules. The
definition of "water quality limited segment" is proposed to be
deleted because this term has never been used in the rules.
The definitions of "commission" and "executive director" are pro-
posed to be deleted because these terms are already defined
in Chapter 3 of this title. Definitions have been re-numbered to
reflect these changes.

Section 279.4(a) - (e) is proposed to clarify the use of acronyms,
to accurately refer to "water" rather than "waters in the state," and
to make grammatical corrections. Subsection (b)(3) is proposed
to be amended to provide that the executive director may review
the final permit decision document before acting on a request for
certification.

Section 279.5(a) is proposed to be amended to make a grammat-
ical correction, change "permit agency" to "permitting agency" to
be consistent throughout the rules, and eliminate unnecessary
references and redundant language. Section 279.5(b) is pro-
posed to be amended to make a grammatical correction and to
clarify an ambiguous pronoun. Subsection (b)(8) is proposed to
be amended to use a common acronym (EPA) defined in Chap-
ter 3 of this title. Subsection (b)(11) is proposed to be deleted
because interested persons must respond to the notice, and a
list of interested persons making comments on the certification
will not be available until after the notice required by this section
is mailed. Subsection (c)(3) is proposed to be amended to use a
current definition (federal CWA) in Chapter 3 of this title. Subsec-
tion (c)(4) is proposed to be amended to use a current definition
(agency instead of commission) in Chapter 3 of this title and to
specify an agency mail code. Subsection (c)(6) is proposed to

be amended for consistency with current commission rules and
terminology on public meetings and to reflect that any person
may request a public meeting. Throughout this section, the term
"public hearing" has been changed to "public meeting" to clar-
ify that the proceeding contemplated in this chapter is a notice
and comment meeting rather than an evidentiary contested case
hearing. Section 279.5(d) is proposed to be added to state that
the executive director may waive the notice requirements of this
subsection when a permit review will be waived. Old §279.5(d)
(renumbered §279.5(e)) is proposed to be amended to bring the
section into consistency with commission rules and terminology
on public meetings, to make the references to later sections of
Chapter 279 conform to their new titles proposed to be amended
in this rulemaking, to reflect current definitions (agency instead
of commission) in Chapter 3 of this title, and to make grammati-
cal corrections.

Section 279.6 is proposed to be amended by removing the re-
quirement for the executive director to consider comments when
certification is waived or when public notice has been waived in
an emergency.

The title to §279.7 is proposed to be amended to make the
distinction between a hearing and a public meeting. Section
279.7(a) is proposed to be amended to provide consistency with
commission rules and terminology on public meetings, to clarify
that the executive director may conduct a public meeting on
any application for 401 certification based on public comments
received during the public comment period or at a request from
a commissioner, and to remove the reference to affected per-
son. Subsection (a)(1) - (4) is proposed to be deleted to make
requests for a public meeting easier and not restricted only to
affected persons. Section 279.7(b) is proposed to be amended
to clarify that the executive director shall notify the appropriate
agencies that the executive director will make a certification
decision after a public meeting and to provide consistency with
commission rules and terminology on public meetings. Section
279.7(c) is proposed to be amended to provide consistency with
commission rules and terminology on public meetings and to
make a grammatical correction.

The title to §279.8 is proposed to be amended to provide con-
sistency with commission rules and terminology on public meet-
ings. Section 279.8(a) is proposed to be amended to change the
number of days for the executive director to notify the applicant
of a public meeting from 30 days to ten days to streamline and
facilitate the certification process. Section 279.8(a) and (b) is
also proposed to be amended to provide consistency with com-
mission rules and terminology on public meetings, and to make
a grammatical correction. Subsection (c)(2) is proposed to be
amended to clarify that certifications deal with the discharge of
pollutants, not the disposal of waste. Subsection (c)(3) is pro-
posed to be amended to make its wording parallel with subsec-
tion (c)(2), to clarify that certifications deal with present or future
activities, not only with present facilities, and to clarify that cer-
tifications deal with the discharge of pollutants, not the disposal
of waste. Subsection (c)(8) is proposed to be amended to use a
current acronym (EPA) defined in Chapter 3 of this title. Sub-
section (c)(11) is proposed to be amended to clarify that any
person who commented during the public comment period will
be notified of a public meeting. Section 279.8(d) is proposed to
be amended to provide consistency with commission rules and
terminology on public meetings, make grammatical corrections,
and reduce the notice time for public meetings from 30 days to
ten days, consistent with the proposed amendment to §279.8(a).
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Section 279.9 is proposed to be amended to give the executive
director wider discretion to waive certification and certification
review as allowed by the federal CWA. Section 279.9(a) is pro-
posed to be amended to provide that the executive director shall
either conduct a review or waive certification. Section 279.9(b) is
proposed to be amended to require that if the executive director
conducts a review, after the review and any public meeting, the
executive director shall make a determination on the proposed
activity. Subsection (b)(2) is proposed to be amended to clarify
which sections of the federal CWA that state certifications cover.

Section 279.10 is proposed to be amended to enumerate the
actions the executive director may take on a certification con-
sistent with procedures identified in the NPDES MOA. The title
to §279.10 is proposed to be amended to use a current defini-
tion (agency instead of commission) in Chapter 3 of this title and
to spell out the acronym for NPDES. Section 279.10(a) is pro-
posed to be amended to use a common acronym (EPA) defined
in Chapter 3 of this title, to enumerate the actions the executive
director may take on a certification, and to make a grammati-
cal correction. Subsection (a)(2) is proposed to be amended to
make a grammatical correction and to use a common acronym
(CWA) defined in Chapter 3 of this title. Subsection (a)(3) is pro-
posed to be amended to use a current definition (agency instead
of commission) from Chapter 3 of this title, to use a common
acronym (CWA) defined in Chapter 3 of this title, and to eliminate
an unnecessary recitation of language from the federal CWA.
Subsection (a)(4) is proposed to be amended to eliminate an
unnecessary recitation of language from the federal CWA.

The title to §279.11 is proposed to be amended to use a cur-
rent definition (agency instead of commission) from Chapter 3
of this title. Section 279.11(a) is proposed to be amended to
give the executive director the discretion whether to review or
waive certification of any particular permit application. Section
279.11(c) is proposed to be amended to clarify the procedures
to be followed if the executive director reviews a permit appli-
cation. Subsection (c)(1) is proposed to be amended to make
grammatical corrections and to reduce the burden on the ap-
plicant of demonstrating no practicable alternative. Subsection
(c)(2) and (3) is proposed to be amended to make grammati-
cal corrections. Subsection (c)(4) is proposed to be amended to
make grammatical corrections to more clearly express that if the
executive director determines the proposed compensatory miti-
gation will not accomplish the purpose and policy of this chapter,
then certification may be denied even if alternatives are not avail-
able. Section 279.11(d) is proposed to be amended to clarify
what actions the executive director may take, who shall receive
notice of the executive director’s decision, and to make a gram-
matical correction. Old subsection (d)(2) and (3) is proposed
for reorganization. Renumbered subsection (d)(2) is proposed
to be amended to clarify the contents of the statement of the
executive director’s decision, including a description of the ma-
terials and information reviewed from old subsection (d)(2), and
to make a grammatical correction. Old subsection (d)(3)(A) is
proposed for deletion, with needed concepts incorporated into
proposed amendments to the old subsection (d)(3). Renum-
bered subsection (d)(2)(A) is amended to specify the contents
of the statement of the executive director’s decision if the activity
is certified. Renumbered subsection (d)(2)(A)(i) is proposed to
be amended to make grammatical corrections clarifying that the
executive director must include a statement of reasonable assur-
ance that the activity, if conducted in accordance with the terms
of the proposed permit, will not violate the criteria enumerated
in §279.9. Renumbered subsection (d)(2)(A)(ii) is proposed to

be amended to make a grammatical correction. Renumbered
subsection (d)(2)(B) is proposed to be amended to clarify that if
a certification is denied, the executive director’s statement must
include an explanation of how the proposed activity will not sat-
isfy one or more of the criteria enumerated in §279.9.

Section 279.12(a)(1) is proposed to be amended to make gram-
matical corrections and to be consistent with state legal terminol-
ogy. Section 279.12(a)(2) is proposed to be amended to make
a grammatical correction, to delete subsection (a)(2)(D) - (F),
because a list of appropriate or interested persons making com-
ments on the certification will not be maintained until after the no-
tice required by this section is mailed, and to make appropriate
grammatical and punctuation corrections to subsection (a)(2)(B)
and (C). Subsection (a)(3) is proposed to be amended to spec-
ify that the comments considered should be received in accor-
dance with §279.5 of this title. Subsection (a)(4) is proposed to
be amended to clarify that the executive director shall maintain
a list of all applicable nationwide permits and the executive di-
rector’s certification action on each permit. Subsection (b)(1) is
proposed to be amended to make grammatical corrections and
to be consistent with state legal terminology. Subsection (b)(2)
is proposed to be amended to make a grammatical correction,
to delete subsection (b)(2)(D) - (F) because a list of appropriate
or interested persons making comments on the certification will
not be maintained until after the notice required by this section
is mailed, and to make appropriate grammatical and punctuation
corrections to subsection (b)(2)(B) and (C). Subsection (b)(3) is
proposed to be amended to specify that the comments consid-
ered should be received in accordance with §279.5 of this title.
Subsection (b)(4) is proposed to be amended to clarify that the
executive director shall maintain a list of all applicable general
permits and the executive director’s certification action on each
permit. Old subsection (c)(2) is proposed to be deleted, and its
language moved to old subsection (c)(1) that is proposed to be
changed to an introductory paragraph for subsection (c). The
new introductory paragraph now specifies that the executive di-
rector shall send notice to the specified persons and agencies of
the decision to deny, grant, grant conditionally, or waive certifica-
tion, and has a grammatical correction. All remaining subhead-
ings in subsection (c) are proposed to be renumbered accord-
ingly. Old subsection (c)(1)(B) (newly renumbered subsection
(c)(2)) is proposed to be amended to require that a statement
of the basis for the executive director’s decision, including a de-
scription of the materials and information examined, shall be in-
cluded in the certification notice; this requirement was formerly
included in old subsection (c)(1)(C). New subsection (c)(2)(A)
is proposed to be added to specify what the executive direc-
tor’s statement must include if the activity is certified. Old sub-
section (c)(1)(B)(i) (newly renumbered subsection (c)(2)(A)(i)) is
proposed to be amended to state that the executive director’s
statement must include reasonable assurance that the activity,
if conducted in accordance with the terms of the proposed per-
mit, will not violate criteria enumerated in §279.9; this require-
ment had been included in old subsection (c)(2)(C)(ii)(I). Newly
renumbered subsection (c)(2)(A)(ii) is proposed to be amended
to require that the executive director’s statement must include
any monitoring and reporting requirements necessary to assure
compliance with criteria enumerated in §279.9; this requirement
had been included in old subsection (c)(2)(C)(ii)(II). New subsec-
tion (c)(2)(B) is proposed to be added to state that if certification
is denied, the executive director’s statement must include an ex-
planation of why the proposed activity will not satisfy one or more
of the criteria enumerated in §279.9; this requirement had been
included in old subsection (c)(2)(C)(iii). Old subsection (c)(2)(C)
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is proposed to be deleted because its provisions have been fully
incorporated into newly renumbered subsection (c)(2). Old sub-
section (c)(2) is proposed to be deleted because its provisions
have been fully incorporated into the introductory paragraph of
§279.12(c).

Section 279.13 is proposed to be repealed. New §279.13 is
proposed to eliminate outdated references, and to clarify the
agency’s existing enforcement authority in the 401 Certification
program.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

Jeffrey Horvath, Strategic Planning and Appropriations Division,
determined that for the first five-year period the proposed
amendments are in effect there will not be significant fiscal
implications for the commission or other units of state and local
government as a result of administration or enforcement of the
proposed amendments.

The commission proposes these amendments in order to re-
vise procedures for waiving certification, standardizing enforce-
ment provisions, and clarifying existing language for consistency
with other commission rules. The proposed amendments do not
change the type or number of activities subject to review under
the existing rules.

Some of the proposed amendments will facilitate procedures de-
signed to cooperatively streamline certifications of Corps 404
permits. TNRCC recently entered into an MOA with the Corps,
the purpose of which is to implement a process for interagency
cooperation and review of individual 404 permit applications un-
der the federal CWA, §401, while maintaining state water quality
standards in §404 projects. Section 404 permits are issued by
the Corps under the authority of the federal CWA, §404, which
authorizes the discharge of dredged or fill material into the wa-
ters of the United States. This fill or dredged material may be
used in such projects as marsh construction; new road construc-
tion by the Texas Department of Transportation (TxDOT); indus-
trial expansion along the Houston Ship Channel; individual resi-
dential development; commercial real estate development; cities
re-channeling streams; or other activities in wetlands, low-lying
areas, and coastal areas.

The proposed amendments do not introduce additional regula-
tory requirements, and are intended to maximize the efficient use
of resources at both agencies. There may be cost savings for the
commission as a result of adopting the proposed amendments,
but these are not considered to be significant.

PUBLIC BENEFIT AND COSTS

Mr. Horvath also determined that for each year of the first five
years the proposed amendments are in effect, the public benefit
anticipated from enforcement of and compliance with the pro-
posed amendments would be the maintenance of state water
quality standards, the elimination of unnecessary duplication of
effort for the review of permits, and the streamlining of the 401
certification process. Historically, there have been between 150
to 200 Corps permits per year subject to individual review by the
commission.

The commission proposes these amendments in order to facil-
itate the implementation of the MOA with the Corps by revis-
ing procedures for waivers of certification, standardizing enforce-
ment provisions, and clarifying existing language for consistency
with other agency rules. The proposed amendments do not

change the type or number of activities subject to review under
the existing rules.

The purpose of the MOA is to implement a process for intera-
gency cooperation and review of individual 404 permit applica-
tions under the federal CWA, §401, while maintaining state water
quality standards in §404 projects. Section 404 permits are is-
sued by the Corps under the authority of the federal CWA, §404,
which authorizes the discharge of dredged or fill material into
the waters of the United States. This fill or dredged material may
be used in such projects as marsh construction; new road con-
struction by TxDOT; industrial expansion along the Houston Ship
Channel; individual residential development; commercial real es-
tate development; cities re-channeling streams; or other activi-
ties in wetlands, low-lying areas, and coastal areas. The pro-
posed amendments will provide for substantial compliance with
state water quality standards, provide for effective and efficient
use of resources at both agencies, and the streamlining of the
401 certification process.

The MOA designates two tiers for 401 certification procedures.
Tier 1 projects would include those that will result in a direct im-
pact to three acres or less of water in the state including wet-
lands, or 1,500 linear feet or less of streams. Projects that im-
pact certain types of rare or ecologically significant wetlands are
not included in this tier.

If the applicant chooses to use Tier 1, a statement will be signed
indicating that applicable requirements and a TNRCC checklist
of best management practices (BMPs) will be satisfied. An appli-
cant’s election to incorporate the BMPs and other requirements
allows a 404 permit application to proceed without further review
by the TNRCC. The BMPs selected by the applicant and other
provisions of the checklist become part of the 404 permit and are
subject to enforcement.

For Tier II projects, the TNRCC will participate in the pre-appli-
cation process to the maximum extent practicable and provide
the Corps with specific comments on water quality impacts dur-
ing the public notice comment period up until the issuance of the
Corps’ decision document. Water quality issues raised by the
agency during the public comment period are to be incorporated
into the decision document. This revised process eliminates du-
plicative reviews and raises issues early in the review process
thereby reducing the potential for conflicting or inconsistent de-
cisions from the Corps and TNRCC.

The proposed amendments do not introduce additional regula-
tory requirements, and are intended to maximize the efficient use
of resources at both agencies. The TNRCC does not assess ap-
plication fees for the review of 404 permits and no fees are pro-
posed under this rulemaking. Therefore, any cost savings to ap-
plicants are not considered significant. However, applicants may
realize reduced processing times and increased consistency in
the certification process.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

There will be no adverse fiscal implications for small or mi-
cro-businesses as a result of implementation of the proposed
amendments. The proposed amendments would maintain state
water quality standards, eliminate unnecessary duplication
of effort for the review of permits, and streamline the 401
certification process. However, applicants may realize reduced
processing times and increased consistency in the certification
process as a result of the rulemaking. Historically, there have
been between 150 to 200 Corps permits per year subject to
individual review by the TNRCC.
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The commission proposes these amendments in order to facili-
tate the implementation of an MOA with the Corps by revising
procedures for waivers of certification, standardizing enforce-
ment provisions, and clarifying existing language for consistency
with other agency rules. The proposed amendments do not
change the type or number of activities subject to review under
the existing rules.

The purpose of the MOA is to implement a process for intera-
gency cooperation and review of individual 404 permit applica-
tions under the federal CWA, §401, while maintaining state water
quality standards in §404 projects. Section 404 permits are is-
sued by the Corps under the authority of the federal CWA, §404,
which authorizes the discharge of dredged or fill material into
the waters of the United States. This fill or dredged material may
be used in such projects as marsh construction; new road con-
struction by TxDOT; industrial expansion along the Houston Ship
Channel; individual residential development; commercial real es-
tate development; cities re-channeling streams; or other activi-
ties in wetlands, low-lying areas, and coastal areas. The pro-
posed amendments will provide for substantial compliance with
state water quality standards, provide for effective and efficient
use of resources at both agencies, and the streamlining of the
401 certification process.

The MOA between the TNRCC and the Corps would designate
two tiers for 401 certification procedures. Tier 1 projects would
include those that will result in a direct impact to three acres or
less of water in the state including wetlands, or 1500 linear feet
or less of streams. Projects that impact certain types of rare or
ecologically significant wetlands are not included in this tier.

If the applicant chooses to use Tier 1, a statement would be
signed indicating that applicable requirements and a TNRCC
checklist of BMPs will be satisfied. An applicant’s election to in-
corporate the BMPs and other requirements allows a §404 per-
mit application to proceed without further review by the TNRCC.
The BMPs selected by the applicant and other provisions of the
checklist become part of the 404 permit and are subject to en-
forcement.

For Tier II projects, the TNRCC will participate in the pre-appli-
cation process to the maximum extent practicable and provide
the Corps with specific comments on water quality impacts dur-
ing the public notice comment period up until the issuance of the
Corps’ decision document. Water quality issues raised by the
agency during the public comment period are to be incorporated
into the decision document. This revised process eliminates du-
plicative reviews and raises issues early in the review process
thereby reducing the potential for conflicting or inconsistent de-
cisions from the Corps and TNRCC.

The proposed amendments do not introduce additional regula-
tory requirements, and are intended to maximize the efficient use
of resources at both agencies. The TNRCC does not assess
application fees for the review of 404 permits and no fees are
proposed under this rulemaking. Therefore, any cost savings to
applicants are not considered significant.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225 and determined that the rulemaking is not subject to
§2001.0225 because it does not meet the definition of a "major
environmental rule" as defined in the act. The intent of the rules
and rule amendments is to protect the environment or reduce
risks to human health from environmental exposure. The rule

amendments will not have an adverse material impact because
the amendments only revise procedures for waivers of certifi-
cation, amend enforcement provisions, and clarify existing lan-
guage for consistency with other agency rules, and the amend-
ments do not change the type or number of activities subject to
review under the existing rules. Therefore, the proposed rule
amendments do not meet the definition of a "major environmen-
tal rule." Furthermore, the rulemaking does not meet any of the
four applicability requirements listed in §2001.0225(a). The rules
and rule amendments do not exceed a standard set by federal
or state law; the rules as a whole do exceed the express require-
ments of state law, but the rules are specifically required by the
federal CWA, §401, for any state agency that chooses to cer-
tify §401 permits; the rules and rule amendments do not exceed
a requirement of a federal delegation agreement or a contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; and
the rules and rule amendments are not adopted solely under the
general powers of the agency, but rather under TWC, §§26.011,
26.023, 26.027, 26.121, and 26.127. The commission invites
public comment on the draft regulatory impact analysis determi-
nation.

TAKINGS IMPACT ASSESSMENT

The commission evaluated these proposed amendments and
performed a preliminary assessment in accordance with Texas
Government Code, Chapter 2007. The following is a summary of
that assessment. The specific purpose of the proposed amend-
ments is to more effectively implement the MOA with the Corps
regarding federal CWA, §401 provisions. The purpose of the
MOA is to implement a process for interagency cooperation and
TNRCC review of individual 404 permit applications under the
CWA, §401. The proposed amendments would substantially
advance this stated purpose by revising procedures for waivers
of certification, amending enforcement provisions, and clarifying
existing language for consistency with other commission rules.

Promulgation and enforcement of these proposed amendments
would be neither a statutory nor a constitutional taking of private
real property. Specifically, the proposed amendments do not af-
fect a landowner’s rights in private real property because this
rulemaking action does not constitutionally burden, restrict, nor
limit the owner’s right to property, nor does it reduce a property’s
value by 25% or more beyond that which would otherwise exist in
the absence of the amendments. Instead, the proposed amend-
ments merely clarify existing language, revise procedures, and
amend enforcement provisions of rules that have been in place
for 13 years; rules that require an applicant for a federal wetlands
discharge permit to demonstrate to the state that the discharge
will not pollute water in the state. Consequently, the proposed
amendments do not meet the definition of a taking under Texas
Government Code, §2007.002(5). The proposed amendments
are reasonably taken to fulfill the requirements of state law to
control the quality of the state’s water and will not constitute a
taking under Texas Government Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the proposed rulemaking and found
that the rules are identified in Coastal Coordination Act Im-
plementation Rules, 31 TAC §505.11(b)(2), relating to Actions
and Rules Subject to the Texas Coastal Management Pro-
gram (CMP), or will affect an action or authorization identified
in Coastal Coordination Act Implementation Rules, 31 TAC
§505.11(a)(6), and will, therefore, require that applicable goals
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and policies of the CMP be considered during the rulemaking
process. The commission determined that the proposed action
is consistent with the applicable CMP goals and policies.

The goals of the CMP in 31 TAC §501.12 applicable to the pro-
posed rules include: 1) to protect, preserve, restore, and en-
hance the diversity, quality, quantity, functions, and values of the
Coastal Natural Resource Areas (CNRAs); 2) to ensure sound
management of all coastal resources by allowing for compatible
economic development and multiple human uses of the coastal
zone; 3) to minimize loss of human life and property due to the
impairment and loss of protective features of CNRAs; 5) to bal-
ance the benefits from economic development and multiple hu-
man uses of the coastal zone; the benefits from protecting, pre-
serving, restoring, and enhancing CRNAs; the benefits from min-
imizing loss of human life and property; and the benefits from
public access to and enjoyment of the coastal zone; and 7) to
make agency and local government decision-making affecting
CNRAs efficient by identifying and addressing duplication and
conflicts among local, state, and federal regulatory and other
programs for the management of CNRAs. Of the 18 policies con-
tained in 30 TAC §501.14, relating to Policies for Specific Activi-
ties and Coastal Natural Resource Areas, only one, (j) Dredging
and Dredged Material Disposal and Placement, is applicable to
these proposed rules.

The commission reviewed these rules for consistency with the
goals and policies of the CMP mentioned previously, and deter-
mined that the rules are consistent with the intent of the five ap-
plicable goals and the one applicable policy, and will not result in
any significant adverse effects to CNRAs. Promulgation and en-
forcement of these rules will not violate any standards identified
in the applicable CMP goals and policies because these rules
implement provisions under TWC, §§26.011, 26.023, 26.027,
26.121, and 26.127, which direct the commission to act to protect
the quality of water in the state. These rules amend procedures
for public notice and the review of applications for water quality
certification, which is consistent with the applicable goals and
policies of the CMP. The commission seeks public comment on
the consistency of the proposed rules with the CMP.

ANNOUNCEMENT OF PUBLIC MEETING

A public meeting on this proposal will be held in Austin on June
5, 2001, at 2:00 p.m. at the commission’s central office located
at 12100 Park 35 Circle, Building F, Room 2210. The meeting
is structured for the receipt of oral or written comments by inter-
ested persons. Individuals may present oral statements when
called upon in order of registration. Open discussions will not
occur during the meeting; however, an agency staff member will
be available to discuss the proposal 30 minutes prior to the meet-
ing and will answer questions before and after the meeting.

Persons with disabilities who have special communication
or other accommodation needs who are planning to attend
the meeting should contact the agency at (512) 239-4900.
Requests should be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Comments may be submitted to Lola Brown, Office of Envi-
ronmental Policy, Analysis, and Assessment, MC 205, P.O.
Box 13087, Austin, Texas 78711-3087, or faxed to (512)
239-4808. All comments should reference Rule Log Number
2000-031-279-WT. Comments must be received by 5:00 p.m.,
June 5, 2001. For further information contact Alan Henderson,
Policy and Regulations Division, at (512) 239-1510.

30 TAC §§279.1 - 279.13

STATUTORY AUTHORITY

The amendments and new section are proposed under TWC,
§5.102, which grants the commission the authority to carry out its
powers under the TWC; §5.103, which provides the commission
authority to adopt any rules necessary to carry out its powers
and duties under this code and other laws of this state; §5.105,
which requires the commission to establish and approve all gen-
eral policy of the commission by rule; and §5.120, which requires
the commission to administer the law for the maximum conser-
vation and protection of the environment and natural resources
of the state. Chapter 279 governs the issuance of state water
quality certifications under the federal CWA, §401, codified at 33
USC, §1341.

The amendments and new section implement provisions of
TWC, including §26.011, which requires the commission to
establish and control water quality in the state; §26.023, which
requires the commission to establish water quality standards;
§26.027, which grants the commission the authority to issue
permits for discharges into water in the state; §26.121, which
prohibits the unauthorized discharge of waste into water in the
state; and §26.127, which designates the commission as the
principal authority on matters relating to the quality of water in
the state.

§279.1. General.

This chapter governs the issuance by the TexasNatural Resource Con-
servation Commission of state certifications [within the jurisdiction of
the Texas Natural Resource Conservation Commission] as authorized
by 33 United States Code,§1341, commonly known as [the Federal
Water Pollution Control Act Amendments of 1972, and] the federal
[Federal] Clean Water Act (CWA), §401. [The Federal Clean Water
Act, §401(a)(1), requiresthat any applicant for a federal licenseor per-
mit to conduct any activity including, but not limited to, the construc-
tion or operation of facilities which may result in any discharge into
navigable waters of the United States, shall obtain from the state in
which the discharge originates or will originate a certification that the
discharge will comply with applicable provisions of 33 United States
Code §§1311, 1312, 1313, 1316, and 1317 (the Federal Clean Water
Act, §§208(e), 301, 302, 303, 306, and 307). TheFederal Clean Water
Act, §401(a)(1), further provides that the state shall establish proce-
dures for public notice in the case of all applications for certification
and, to the extent it deems appropriate, procedures for public hearings
in connection with specific applications.]

§279.2. Purpose and Policy.

(a) This chapter establishes procedures and criteria for apply-
ing for, [the application] processing,and reviewing [review of] state
[water quality] certifications under CWA, §401, for activities under the
jurisdiction of the agency [TexasNatural ResourceConservation Com-
mission as required by the Federal Clean Water Act.] It is the purpose
of this chapter, consistent with the Texas Water Code and the federal
CWA [Federal Clean Water Act], to maintain the chemical, physical,
and biological integrity of the state’s waters.

(b) It is the policy of the commission [Commission] to achieve
no overall net loss of the existing wetlands resource base with respect
to wetlands functions and values in the State of Texas. All activities
under the jurisdiction of the agency that [TexasNatural ResourceCon-
servation Commission which] require a federal license or permit and
that [which] may result in any discharge to waters of the United States
aresubject to review [will bereviewed] for consistency with the federal
CWA [Federal Clean Water Act] and the Texas Surface Water Quality
Standards. After such a review, the agency [commission] shall:
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(1)-(3) (No change.)

(4) waive certification. The agency may condition the
waiver of certification upon the agreement of an applicant to include
and comply with specific water quality-related conditions in the
applicant’s federal permit. [for any activity which the Commission
finds will result in no discharge, or which does not fall within the
purview of the Commission’s authority, or concerning which the
Commission expressly waives its authority to act on a request for
certification for other reasons.]

(c) The executive director is delegated the responsibility for
performing all certification functions under this chapter on behalf of
the commission, except that at the request of [acommissioner or] the
executive director, the commission may review the question of certifi-
cation prior to the executive director’s determination on certification.

§279.3. Definitions.

In addition to the terms defined in §3.2 of this title (relating to Defini-
tions), the[The] following words and terms, when used in this chapter,
shall have the following meanings[,unlessthecontext clearly indicates
otherwise].

(1) 401 Certification--A certification issued by the state [to
assure that a federal permit or license is consistent with state law] as
authorized under the federal CWA [Federal Clean Water Act], §401.

(2) (No change.)

(3) 404 Permit--A Department of the Army permit issued
under the authority of the federal CWA [Federal Clean Water Act],
§404, which authorizes the discharge of dredged or fill material into
waters of the United States. [404 permitscan beeither individual, gen-
eral, or by letter of permission. Individual 404 permits are only issued
following a case-by-case evaluation of a specific structure or work in
accordance with 33 Code of Federal Regulations, Part 325, a deter-
mination that the proposed structure or work is in the public interest
pursuant to 33 Codeof Federal Regulations, Part 320, and that thepro-
posed action is consistent with 40 Code of Federal Regulations, Part
230 (§404(b)(1) Guidelines).]

(4) (No change.)

[(5) Affectedperson--Any personwhoisdeterminedby the
commission to have alegally justiciable interest that may beadversely
affected by an action taken on a certification.]

(5) [(6)] Applicant--Any person who applies for any
license or permit granted by an agency of the federal government to
conduct any activity that [which] may result in any discharge into or
adjacent to water [waters] in the state.

(6) [(7)] Aquatic Ecosystem--Water [Waters] in the state,
including wetlands, that serve as habitat for interrelated and interacting
communities and populations of plants and animals.

(7) [(8)] Clean Water Act--33 United States Code,§§1251
- 1387 [§§1151, et seq], also known as [and] the federal Clean Water
Act (CWA), §§101 -607 [, et seq].

[(9) Commission--The Texas Natural Resource Conserva-
tion Commission, acting through the executive director pursuant to
§279.2(c) of this title (relating to Purpose and Policy).]

(8) [(10)] Department of the Army Permits--All permits
and licenses issued by the Department of the Army Corps of Engineers
including 404 permits and permits issued under the authority of the
Rivers and Harbors Act of 1899, §10.

(9) [(11)] Discharge--Deposit, conduct, drain, emit, throw,
run, allow to seep, or otherwise release or dispose of any pollutant, or
to allow, permit, or suffer any of these acts or omissions.

(10) [(12)] District engineer--The Department of the Army
representative responsible for administering, processing, and enforcing
federal laws and regulations relating to the U.S. Army Corps of Engi-
neers, including permitting.

(11) [(13)] Emergency--A condition either meeting the re-
quirements of federal law as constituting an emergency or applicable
provisions of §305.21 [§305.23] of this title (relating to Emergency Or-
ders and Temporary Orders Authorized).

[(14) Executive director--The executive director of the
Texas Natural Resource Conservation Commission.]

(12) [(15)] General permit--A permit issued [authorized]
by a federal licensing or permitting agency on a regional basis. [Gen-
eral permitsaredesigned to regulatewith littledelay or paperwork cer-
tain activities having minimal impacts.]

(13) [(16)] Individual permit--A permit that is issued by a
federal licensing or permitting agency following an evaluation of any
activity including, but not limited to, the construction or operation of
a facility that [facilitieswhich] may result in any discharge into waters
of the United States.

(14) [(17)] Licensing or permitting agency--Any agency of
the federal government to which application is made for any license or
permit to conduct an activity that [which] may result in any discharge
into or adjacent to water in the state.

(15) [(18)] Nationwide permit--A type of general permit
authorized by a federal licensing or permitting agency [through publi-
cation in the"Federal Register"] that applies[isapplicable] throughout
the nation. [Nationwide permitsare designed to regulatewith littlede-
lay or paperwork certain activities having minimal impacts.]

(16) [(19)] National Pollutant Discharge Elimination Sys-
tem (NPDES) [NPDES] permit--A written document issued by the re-
gional administrator of the EPA under [United States Environmental
Protection Agency (EPA) as required by] the federal CWA [Federal
Clean Water Act], §402, which authorizes the discharge of any pollu-
tant, or combination of pollutants, into navigable waters of the United
States.

[(20) Person--Any corporation, organization, government,
or governmental subdivision or agency, business trust, estate, trust,
partnership, association, individual, or other legal entity.]

(17) [(21)] Pollutant--Dredged [Any dredged] spoil, solid
waste, incinerator residue, sewage, garbage, [refuse, oil,] sewage
sludge, filter backwash, munitions, chemical wastes [hazardous
waste], [hazardous substance, chemical waste,] biological materi-
als [material], radioactive materials [substance], heat, wrecked or
discarded equipment, rock, sand, cellar dirt, and [or] industrial,
[recreational,] municipal, and agricultural[,or other] waste discharged
into any water in the state. The term "pollutant" does not include
tail water or runoff water from irrigation or rainwater runoff from
cultivated or uncultivated rangeland, pastureland, and farmland.

(18) [(22)] Practicable--Available and capable of being
done after taking into consideration cost, existing technology, and
logistics in light of overall project purposes.

(19) [(23)] Regional administrator--The administrator of
the EPA [United States Environmental Agency], Region VI.

(20) [(24)] Water dependent activity--An activity that
[which] is proposed for or adjacent to an aquatic site that requires
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access, proximity to, or siting within an aquatic site to fulfill its basic
purpose.

[(25) Water quality limited segment--Any segment where
it is known that water quality does not meet applicable water quality
standards, and/or isnot expected to meet applicablewater quality stan-
dards, even after the application of the technology-based effluent lim-
itations required by the Federal Clean Water Act, §301(b) and §306.]

(21) [(26)] Water Quality Standards--Texas Surface Water
Quality Standards, Chapter 307 of this title (relating to Texas Surface
Water Quality Standards).

§279.4. Application for Certification.

(a) National Pollutant Discharge Elimination System
(NPDES) [NPDES] permits. No person may conduct any activity
under federal permit or license that [which] may result in any
discharge into or adjacent to water [waters] in the state unless the
person has received a certification or waiver under this chapter. The
regional administrator or the permit applicant may submit a request
for certification.

(1)-(3) (No change.)

(b) Department of the Army permits. No person may conduct
any activity under federal permit or license that [which] may result in
any discharge into or adjacent to water [waters] in the state unless the
person has received a certification or waiver under this chapter. The
district engineer or the permit applicant may submit a request for cer-
tification.

(1)-(2) (No change.)

(3) The executive director may elect to delay acting on a
request for certification until after a review of a final [preliminary] per-
mit decision document.

(c) Other federal licenses or permits. For those federal licenses
or permits issued by federal agencies other than theEPA [United States
Environmental Protection Agency] or the Department of the Army that
[which] may result in any discharge into or adjacent to water [waters]
in the state, the permittee must receive certification or waiver under this
chapter prior to conducting any permitted activity.

(1)-(3) (No change.)

(d) Review of application for certification. Where the execu-
tive director believes more information is required in order to accom-
plish the review of the request for certification, he shall notify the ap-
plicant or licensing or permitting agency and request the [such] infor-
mation.

(e) Submission of additional materials. The applicant shall
submit in timely fashion, at any time during the review process, ad-
ditional materials that [which] the executive director finds to be neces-
sary for review of the application. In no case will the applicant have
less than 30 days to submit the information.

§279.5. Notice of Application.

(a) The executive director to the greatest extent practicable
shall use [utilize] a joint mailed notice issued by the [Department of
the Army, or the United States Environmental Protection Agency, or
other] licensing or permitting [permit] agency [after agreements with
those agencies have been reached regarding the content of the notice
and the persons entitled to notice in Texas.]

(b) If a joint notice is not used [utilized] as provided in subsec-
tion (a) of this section and the executive director finds that all necessary
materials have been received, theexecutive director [he] shall mail no-
tice of the application for certification to:

(1)-(7) (No change.)

(8) the EPA [United States Environmental Protection
Agency], Region 6;

(9) (No change.)

(10) the Secretary of the Coastal Coordination Council;
and

[(11) any known interested persons; and]

(11) [(12)] the applicant.

(c) Any public notice issued under subsection (b) of this sec-
tion shall contain:

(1)-(2) (No change.)

(3) a statement that the applicant is seeking certification
under the federal CWA [Federal Clean Water Act], §401;

(4) a statement that any comments concerning the appli-
cation may be submitted to the executive director of the agency [Texas
Natural ResourceConservationCommission], Attention 401 Coordina-
tor, MC 150, P.O. Box 13087, Austin, Texas 78711-3087, and a dead-
line for written public comment of no less than 30 days;

(5) (No change.)

(6) a statement indicating how [affected] persons can re-
quest a public meeting [hearing].

(d) The executive director may waive notice requirements of
this section when it is determined that a certification will be waived.

(e) [(d)] The executive director may waive notice and meet-
ing [hearing] requirements of this section [subsection] and §§279.6
- 279.8 of this title (relating to Public Comments, [Nonadjudicated]
Public Meetings [Hearings], and Notice of Public Meeting [Hearing])
and issue a final agency [commission] action in accordance with [pur-
suant to] §§279.10 - 279.12 of this title (relating to Final Agency Ac-
tion [Commission] on National Pollutant Discharge Elimination Sys-
tem (NPDES) [NPDES] Permits, Final Agency [Commission] Action
on [the] Department of the Army Permits [and Other Permits], and
Other State Certification) when an emergency as defined in §279.3 of
this title (relating to Definitions) has been determined to exist and it is
in the public interest to issue [provide] a certification decision in less
than 30 days.

§279.6. Public Comments.

The executive director shall consider all comments related to the im-
pacts of the proposed activity received [submitted] in accordance with
these rules for permit applications subject to review, unless a public
notice has been waived under §279.5(d) or (e) of this title (relating to
Notice of Application).

§279.7. [Nonadjudicated] Public Meetings [Hearings].

(a) The executive director may conduct a [nonadjudicative]
public meeting [comment hearing] on any application for 401 certi-
fication if the executive director determines,based on public comment
received during the public comment period, that such a meeting [hear-
ing] would be appropriate [or if such a hearing is requested by any af-
fectedperson inwritingwithin 30 daysafter thepublication of noticeof
application]. The executive director shall conduct a [nonadjudicative]
public meeting [comment hearing] on an application for 401 certifica-
tion if a request for such a meeting[hearing] is made by a commissioner
[Commissioner]. [The written request shall contain the following in-
formation:]

[(1) the name, mailing address, and phone number of the
person making the request;]
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[(2) theapplication number or other recognizablereference
to the application;]

[(3) abrief description of the interest of therequestor, or of
persons represented by the requestor; and]

[(4) a brief description of how the application, if granted,
would adversely affect such interest.]

(b) If a public meeting [hearing] is held, the executive director
shall notify the licensing and permitting agency and request an exten-
sion of time to consider the certification. [regional administrator in
the case of an NPDES permit certification or the district engineer in
thecaseof aDepartment of theArmy permit certification or the desig-
nated department of any other licensing or permitting agency, giving an
estimate of the additional time necessary to consider the certification,
and stating that the executive director is not waiving certification.]

(c) All meetings [hearings] held under this section shall be
conducted by a representative of the executive director. The [Such]
representative shall receive comments concerning all matters affecting
the 401 certification.

(d) (No change.)

§279.8. Notice of [Nonadjudicated] Public Meeting [Hearing].

(a) The executive director shall notify the applicant not less
than ten [30] days before the date set for meeting [hearing] that a [non-
adjudicative] public meeting [hearing] will be held on the application.
The[Such] notice shall be by certified mail, return receipt requested.

(b) The [Such] notice of meeting [hearing] shall identify the
application; the date; time; place and nature of the meeting [hearing];
the legal authority and jurisdiction under which the meeting [hearing] is
to be held; the proposed action; the requirements for submitting written
comments; the method for obtaining additional information; and [such]
other information as the executive director deems necessary.

(c) The executive director will transmit the notice by first-class
mail or by personal service to:

(1) (No change.)

(2) the mayor and health authorities of the city or town in
which the activity is or will be located or in which pollutants will be
discharged [waste is or will be disposed of];

(3) the county judge and health authorities of the county in
which the activity isor will be[facility is] located or in which pollutants
will be discharged [waste is or will be disposed of];

(4)-(7) (No change.)

(8) the EPA [United States Environmental Protection
Agency], Region 6;

(9)-(10) (No change.)

(11) any person from whom written comment wasreceived
during the comment period, provided that thecomment included aleg-
ible mailing address for the commenter [known interested persons].

(d) The date of mailing the[such] notice of meeting [hearing]
shall be at least ten [30] days before the date set for the meeting [such
hearing].

§279.9. Executive Director Review of Water Quality Certification Ap-
plication.

(a) Theexecutive director shall conduct areview or waive cer-
tification.

(b) If theexecutive director conducts areview, the[The] exec-
utive director shall,after thereview and any public meeting held on the
application, determine whether the proposed activity will:

(1) result in any discharge;

(2) result in any violation of 33 United States Code,
§§1311, 1312, 1313, 1316, or 1317 [the Federal Clean Water Act, and
the criteria in §279.11(c) of this title (relating to Final Commission
Action on Department of the Army Permits) for 404 permits];

(3) result in any violation of applicable water quality stan-
dards; or

(4) result in any violation of any other appropriate require-
ments of state law.

§279.10. Final Agency [Commission] Action on National Pollutant
Discharge Elimination System (NPDES) [NPDES] Permits.

(a) The executive director shall issue a final determination
within 60 days from the date the draft permit is mailed by the Regional
Administrator, EPA [United StatesEnvironmental Protection Agency],
as required by 40 Code of Federal Regulations §124.53, unless the
executive director in consultation with the Regional Administrator
finds that unusual circumstances require a longer time. The executive
director shall send notice of the decision to deny, grant, grant condi-
tionally, or waive the certification, and a copy of the certification (if
granted), [including a copy of the certification,] to the applicant, the
regional administrator,and any person so requesting [of the decision
to deny, grant, grant conditionally or waive the certification]. The
[Such] notification shall be in writing and shall include:

(1) (No change.)

(2) conditions that [which] are necessary to assure compli-
ance with the applicable provisions of the federal CWA [Federal Clean
Water Act], §§208(e), 301, 302, 303, 306, and 307, and with appropri-
ate requirements of state law;

(3) when the agency [state] certifies a draft permit instead
of a permit application, any condition required to assure compliance
with the provisions of the federal CWA [Federal Clean Water Act],
§§208(e), 301, 302, 303, 306, and 307, and with appropriate require-
ments of state law shall be identified citing the federal CWA [Federal
Clean Water Act] or state statutes[law references] upon which that con-
dition is based[.Failure to provide such a citation waives the right to
certify with respect to that condition]; and

(4) a statement of the extent to which each condition of the
draft permit can be made less stringent without violating the require-
ments of state law, including water quality standards. [Failure to pro-
vide this statement for any condition waives the right to certify or ob-
ject to any less stringent condition which may be established during
the United States Environmental Protection Agency permit issuance
process.]

(b) (No change.)

§279.11. Final Agency [Commission] Action on Department of the
Army Permits.

(a) The executive director shall review or waive certification
of any [all] permit application in accordance [applications for consis-
tency] with §279.9 of this title (relating to Executive Director Review
of Water Quality Certification).When an application is reviewed, the
executivedirector [and] shall take[issuea] final action [determination]
within 60 days after receiving the [receipt of a] certification request
from the U.S. Army Corps of Engineers (Corps) [district engineer] as
required by 33 Code of Federal Regulations,§325.2(b) unless the ex-
ecutive director, in consultation with the Corps [district engineer], de-
termines a shorter or longer period is reasonable.
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(b) (No change.)

(c) If the [The] executive director reviews a [shall review all]
request for certification of a404 permit activity, the review shall be
performed [activities] using the following criteria.

(1) No discharge shall be certified if there is a practicable
alternative to the proposed discharge that [which] would have less ad-
verse impact on the aquatic ecosystem, so long as the alternative does
not have other more significant adverse environmental consequences.
Activities that [which] are not water dependent are presumed to have
a practicable alternative [alternatives], unless the applicant [clearly]
demonstrates otherwise. For the purposes of this section compensatory
mitigation is not considered an alternative.

(2) No discharge of dredged or fill material shall be cer-
tified unless appropriate and practicable steps have been taken that
[which] will minimize potential adverse impacts of the discharge on
the aquatic ecosystem.

(3) Certification shall require appropriate and practicable
compensatory mitigation for all unavoidable adverse impacts that
[which] remain after all practicable avoidance and minimization has
been completed. Compensatory mitigation requirements will provide
for a replacement of impacted functions and values.

(4) If theexecutive director determines that [There may be
circumstances where] the impacts of the project are so significant that
theproposed compensatory mitigation will not accomplish thepurpose
and policy of this chapter [even if alternatives are not available], certi-
fication may be denied even if an alternative isnot available[regardless
of the compensatory mitigation proposed].

(d) The executive director shall send notice of the decision
to deny, grant, grant conditionally, or waive certification, including
a copy of the certification decision, to the applicant, the Corps [dis-
trict engineer], the designated contact of any other licensing or per-
mitting agency,and any person so requesting [of the decision to deny,
grant, grant conditionally or waive certification]. The [Such] notifica-
tion shall be in writing and shall include:

(1) (No change.)

[(2) a statement that the executive director:]

[(A) examined the complete application, specifically
identifying the number or code affixed to such application, and based
its determination upon an evaluation of the information contained in
the application which is relevant to the 401 certification; and/or]

[(B) examined other information, sufficient to enable
the executive director to reach the decision;]

(2) [(3)] i f certification is granted or denied, a statement of
thebasis for the executivedirector’s decision,including adescriptionof
thematerialsand information examined during theexecutivedirector’s
review. The statement shall include:

[(A) if awaiver of certification ismade, astatement ex-
plaining thedetermination that no discharge will result from the activ-
ity, or that theactivity doesnot fall within the jurisdiction of the Com-
mission’s authority, or the Commission expressly waives its authority
to act on a request for certification for other reasons; or]

(A) [(B)] if t he activity is certified [a certification or
conditional certification is made]:

(i) a statement that there is a reasonable assurance
the activity,if [will be] conducted in accordance with the terms of the
proposed permit, [a manner which] will not violate the criteria enumer-
ated in §279.9 of this title; or

(ii) a statement of conditions, including any mon-
itoring and reporting requirements[,which are] necessary to assure
compliance with the criteria enumerated in §279.9 of this title;

(B) [(C)] if [a denial of] certification is denied, an expla-
nationof how [made, astatement explainingwhy] the proposed activity
will not satisfy one or more of [result in the unacceptable discharge of
pollutants into or adjacent to waters in the state and detailing] the cri-
teria enumerated in §279.9 of this title [which will be violated].

§279.12. Other State Certification.
(a) Nationwide Permit Certification.

(1) The executive director shall consider all proposed na-
tionwide permits for certification for activities that [which] may result
in any discharge into or adjacent to water [waters] in the state consistent
with §279.9 of this title (relating to Executive Director Review of Water
Quality Certification Application). Water quality certification [Qual-
ity Certification] for activities authorized under a nationwide permit is
complete at the time the permit is issued. No additional certification is
required for activities authorized under that nationwide permit.

(2) When a federal licensing or permitting agency proposes
a nationwide permit for an activity that [which] may result in a dis-
charge, the executive director shall notify:

(A) (No change.)

(B) the Texas Water Development Board; and

(C) the Texas General Land Office.[;]

[(D) any other appropriate person;]

[(E) any person who requests to be put on the mailing
list; and]

[(F) any other appropriate person.]

(3) After considering public comments received in accor-
dance with §279.5 of this title (relating to Notice of Application) and
other information, the executive director shall grant, grant condition-
ally, deny,or waive certification.

(4) The executive director shall maintain a list of all appli-
cable[certificationsof] nationwide permits and theexecutivedirector’s
certification action on each one [granted or granted conditionally].

(b) General Permit Certification.

(1) The executive director shall consider all proposed gen-
eral permits for certification for activities that [which] may result in
any discharge into or adjacent to water [waters] in the state consis-
tent with §279.9 of this title [(relating to Executive Director Review of
Water Quality Certification Application)]. Water quality certification
[Quality Certification] for activities authorized under a general permit
is complete at the time the permit is issued. No additional certification
is required for activities authorized under that general permit.

(2) When a federal licensing or permitting agency proposes
a general permit for an activity that [which] may result in a discharge,
the executive director shall notify:

(A) (No change.)

(B) the Texas Water Development Board; and

(C) the Texas General Land Office.[;]

[(D) any other appropriate person;]

[(E) any person who requests to be put on the mailing
list; and]

[(F) any other appropriate person.]
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(3) After considering public comments received in accor-
dance with §279.5 of this title (relating to Notice of Application) and
other information,the executive director shall grant, grant condition-
ally, deny,or waive certification.

(4) The executive director shall maintain a list of all appli-
cable [certificationsof all] general permits and the executive director’s
certification action taken on each one [granted or granted condition-
ally].

(c) Final Action on Other Certification.

[(1)] The executive director shall send notice of the deci-
sion to deny, grant, grant conditionally, or waive certification, includ-
ing a copy of the certification if granted, to the applicant, the desig-
nated contact of the licensing or permitting agency, and any person so
requesting [of the decision to deny, grant, grant conditionally or waive
certification]. The [Such] notification shall be in writing and shall in-
clude:

(1) [(A)] the name and address of the applicant;

(2) [(B)] i f certification is either granted or denied, a state-
ment of the basis for [that] the executive director’s decision, including
a description of the materialsand information examined during theex-
ecutive director’ s review. The statement shall include [director has ei-
ther]:

(A) if the activity is certified;

(i) a statement that there is a reasonable assurance
theactivity, if conducted according to thetermsof theproposed permit,
will not violate the criteria enumerated in §279.9 of this title; or [ex-
amined thecompleteapplication, specifically identifyingthenumber or
code affixed to such application, and based on its determination upon
an evaluation of the information contained in the application which is
relevant to the 401 certification; and/or]

(ii) a statement of conditions, including any moni-
toring and reporting requirements, necessary to assurecompliancewith
the criteria enumerated in §279.9 of this title [examined other informa-
tion furnished by the applicant or provided in a nonadjudicative public
hearing, sufficient to permit the executive director to reach the deci-
sion];

(B) if certification is denied, an explanation of how the
proposed activity will not satisfy oneor moreof thecriteriaenumerated
in §279.9 of this title.

[(C) astatement of basisfor theexecutivedirector’sde-
cision:]

[ (i) if a waiver of certification is made, a statement
explaining the determination that no discharge will result from the ac-
tivity, or that the activity does not fall within the jurisdiction of the
Commission’s authority, or the Commission expressly waives its au-
thority to act on a request for certification for other reasons; or]

[ (ii) if a grant or conditional grant of certification is
made:]

[ (I) a statement that there is a reasonable assur-
ance the activity will be conducted in a manner which will not violate
the criteria enumerated in §279.9 of this title; or]

[ (II) a statement of conditions which the execu-
tive director deems necessary with respect to the discharge, including
any necessary monitoring requirementsto assurethedischargewill not
violate applicable water quality standards;]

[ (ii i) if a denial of certification is made, a statement
explaining why theactivity will result in theunacceptabledischargeof

pollutantsintoor adjacent to watersin thestateanddetailing thecriteria
enumerated in §279.9 of this title which will be violated.]

[(2) After considering public comments and other infor-
mation the executive director shall grant, grant conditionally, deny or
waive certification.]

§279.13. Enforcement.

Applicants whose activities are certified or conditionally certified by
the executive director, or for whose activities the executive director
waives certification or takes no certification action based upon the ap-
plicant’sagreement to includepermit termsor conditionsin thefederal
permit, shall comply with all terms and conditions of the permit as is-
sued by the federal agency and asthereafter amended. Violation of the
agreement to include permit terms or conditions, or violation of any
term or condition of a permit relating to water quality shall constitute
a violation of this rule. The commission may enforce such a violation
under TWC, Chapter 7, and Chapter 70 of this title (relating to Enforce-
ment).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102301
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 239-0348

♦ ♦ ♦
30 TAC §279.13

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Natural Resource Conservation Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

STATUTORY AUTHORITY

The repeal is proposed under TWC, §5.102, which grants the
commission the authority to carry out its powers under the TWC;
§5.103, which provides the commission authority to adopt any
rules necessary to carry out its powers and duties under this
code and other laws of this state; §5.105, which requires the
commission to establish and approve all general policy of the
commission by rule; and §5.120, which requires the commission
to administer the law for the maximum conservation and protec-
tion of the environment and natural resources of the state. Chap-
ter 279 governs the issuance of state water quality certifications
under the federal CWA, §401, codified at 33 USC, §1341.

The repeal implements provisions of TWC, including §26.011,
which requires the commission to establish and control water
quality in the state; §26.023, which requires the commission
to establish water quality standards; §26.027, which grants the
commission the authority to issue permits for discharges into wa-
ter in the state; §26.121, which prohibits the unauthorized dis-
charge of waste into water in the state; and §26.127, which des-
ignates the commission as the principal authority on matters re-
lating to the quality of water in the state.

§279.13. Enforcement.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102302
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 239-0348

♦ ♦ ♦
CHAPTER 322. COMMUNITY WASTEWATER
PLANNING
30 TAC §§322.1 - 322.6

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Natural Resource Conservation Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The Texas Natural Resource Conservation Commission
(TNRCC or commission) proposes the repeal of Chapter 322,
Community Wastewater Planning, including §322.1, Definitions;
§322.2, Scope and Applicability; §322.3, Municipality Request
for Implementation of a Regional Plan; §322.4, Application
Requirements; §322.5, Notification; and §322.6, Commission
Consideration of Regional Plans. The purpose of the repeal is
to remove ineffective and unused rules.

The commission also is proposing, in concurrent action, the re-
view of the rules in Chapter 322 as required by Texas Govern-
ment Code, §2001.039, and the General Appropriations Act, Ar-
ticle IX, §9-10.13, 76th Legislature, 1999. The proposed notice
of review can be found in the Review of Agency Rules section of
this issue of the Texas Register.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED REPEALS

The commission originally proposed to readopt Chapter 322 in
the rules review notice published in the October 20, 2000, is-
sue of the Texas Register (25 TexReg 10572) because the chap-
ter provides a mechanism for municipalities to implement a re-
gional wastewater plan. The commission believed this mecha-
nism would advance the policy of the state to encourage and
promote the development and use of regional and area-wide
wastewater systems (see, e.g., Texas Water Code, §26.003 and
§26.081). However, upon further reflection the commission con-
cludes that the rules in this chapter have not proven to be an
effective mechanism for promoting regionalization and also be-
lieves the rules are unnecessary because there are other more
effective mechanisms for promoting regionalization already in
place. Chapter 322 was originally adopted in response to a
request from the City of Houston to assist in implementing its
long-term wastewater regional plan. In the years since its adop-
tion in 1992, neither the City of Houston, nor any other municipal-
ity has asked the TNRCC to use the authority under this chap-
ter. During the comment period for the rules review that was
published in the October 20, 2000, issue of the Texas Register,
the commission received one comment. That comment, submit-
ted on behalf of Travis County Water Control and Improvement

District No. 17 (District 17), urged the TNRCC to expand the
scope of the rules to require the TNRCC to follow regional plans
adopted by districts, as well as those adopted by municipalities.
Prior to this, in 1998, the commission denied District 17’s petition
for rulemaking that made the same request.

The commission is committed to promoting the development
and use of regional and area-wide wastewater systems as
required by the Texas Water Code. For example, in accordance
with Texas Water Code, §26.027, and 30 TAC Chapter 305, the
TNRCC executive director has revised the wastewater permit
application to require applicants to submit detailed explanations
regarding whether there is a wastewater treatment and collec-
tion system, within three miles of the area to be serviced by
the proposed facility, that is willing and able to service the area
and, if so, an economic justification as to why the applicant is
pursuing a permit rather than connecting to the existing system.
Furthermore, Texas Water Code, Chapter 13, Subchapter G,
Certificates of Convenience and Necessity, allows districts to
apply for certificates of convenience and necessity (CCNs), al-
though districts are not required to obtain such a certificate. The
commission has adopted a detailed policy statement and rules
that address regionalization through the CCN process (see 30
TAC §291.102(b), effective October 19, 2000). Regionalization
for districts and other entities is available through this process,
as well as through the process set forth in Texas Water Code,
Chapter 26, Subchapter C, Regional and Area-wide Systems,
to promote regional and area-wide waste collection, treatment,
and disposal systems. For these reasons, rather than readopt
ineffective and unused rules, the commission proposes the
repeal of Chapter 322.

SECTION BY SECTION DISCUSSION

Section 322.1, Definitions; §322.2, Scope and Applicability;
§322.3, Municipality Request for Implementation of a Regional
Plan; §322.4, Application Requirements; §322.5, Notification;
and §322.6, Commission Consideration of Regional Plans
are proposed for repeal because the rules are ineffective and
unused.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, determined that for the first five-year period after the
proposed repeal of this chapter, there will be no significant impli-
cations for units of state and local government as a result of the
repeal.

This chapter was originally adopted as a mechanism for munici-
palities to implement a regional wastewater plan to promote the
state policy of regionalization. However, the chapter has proven
to be an ineffective mechanism for promoting regionalization. In
the years since its adoption in 1992, no municipality has asked
the TNRCC to use the authority under this chapter.

PUBLIC BENEFITS AND COSTS

Mr. Davis also determined that for each year of the first five years
after the proposed repeal of this chapter, the public benefit antic-
ipated from the repeal will be removal of ineffective and unused
rules promulgated under this chapter.

This chapter was originally adopted as a mechanism for munici-
palities to implement a regional wastewater plan to promote the
state policy of regionalization. No significant fiscal implications
are anticipated to any person or business as a result of repealing
the provisions of this chapter because it has not been used since
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adopted in 1992. There are no known individuals or businesses
that would be affected by this rulemaking.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

No adverse fiscal implications are anticipated to any small or mi-
cro-business as a result of repealing the provisions of this chap-
ter because this chapter has not been used since adopted in
1992. This chapter was originally adopted as a mechanism for
municipalities to implement a regional wastewater plan to pro-
mote the state policy of regionalization. There are no known
small or micro- businesses that would be affected by this rule-
making.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject to
§2001.0225 because the proposed repeal of Chapter 322 would
not result in a rule which meets the definition of a "major envi-
ronmental rule" as defined in that statute. "Major environmen-
tal rule" means a rule the specific intent of which is to protect
the environment or reduce risks to human health from environ-
mental exposure and that may adversely affect in a material way
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. Because the specific intent of the pro-
posed rulemaking is to repeal ineffective and unused rules, and
does not add regulatory requirements to existing rules, the rule-
making is not anticipated to have an adverse material effect on
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. In addition, this repeal is not intended
to protect the environment or reduce risks to human health from
environmental exposure. Therefore, this rulemaking does not
meet the definition of a "major environmental rule." In addition,
§2001.0225 only applies to a major environmental rule, the result
of which is to: 1) exceed a standard set by federal law, unless the
rule is specifically required by state law; 2) exceed an express re-
quirement of state law, unless the rule is specifically required by
federal law; 3) exceed a requirement of a delegation agreement
or contract between the state and an agency or representative
of the federal government to implement a state and federal pro-
gram; or 4) adopt a rule solely under the general powers of the
agency instead of under a specific state law. The rulemaking is
proposed specifically to repeal ineffective and unused rules and
does not meet any of these four criteria of a "major environmental
rule." The commission invites public comment on the draft regu-
latory impact analysis determination.

TAKINGS IMPACT ASSESSMENT

The commission evaluated the proposed repeal and performed
a preliminary assessment of whether the proposed repeal con-
stitutes a taking under Texas Government Code, Chapter 2007.
The following is a summary of that assessment. The specific
purpose of the proposed rulemaking is to repeal Chapter 322
because the rules are ineffective and unused. Adoption of the
repeal would not affect private real property, restrict or limit the
owner’s right to property that otherwise would exist in the ab-
sence of the rulemaking, or be the producing cause of the re-
duction in the market value of private real property.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the proposed rulemaking and found
that the proposal is a rulemaking that will affect an action or au-
thorization identified in Coastal Coordination Act Implementation
Rules, 31 TAC §505.11, because the Chapter 322 rules con-
cern commission consideration of regional plans when evaluat-
ing domestic wastewater discharge permit applications. There-
fore, applicable goals and policies of the Texas Coastal Manage-
ment Program (CMP) must be considered during the rulemaking
process. The commission reviewed the proposed repeal for con-
sistency with the CMP goals and policies in accordance with the
regulations of the Coastal Coordination Council and determined
that the rulemaking is consistent with the goals and policies of the
CMP. Because the proposed action would repeal unused and in-
effective rules, it will not have direct or significant adverse effect
on any coastal natural resource areas, nor will the rulemaking
have a substantive effect on commission actions subject to the
CMP. The commission is accepting public comments in regards
to this CMP consistency determination.

SUBMITTAL OF COMMENTS

Comments may be submitted to Joyce Spencer, MC 205, Of-
fice of Environmental Policy, Analysis, and Assessment, Texas
Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087, or faxed to (512) 239-4808. All com-
ments should reference Rule Log Number 2000-039-322-WT.
Comments must be received by 5:00 p.m., June 4, 2001. For
further information, please contact Jill Burditt, Regulation Devel-
opment Section, at (512) 239-0560.

STATUTORY AUTHORITY

The repeals are proposed under Texas Water Code (TWC),
§5.102, which provides the commission with the general powers
to carry out its duties under the TWC, and §5.103, which
provides the commission with the authority to adopt any rules
necessary to carry out the powers and the duties under the
provisions of the TWC and other laws of this state. The repeals
are proposed as a result of a rule review done in accordance
with the requirements of Texas Government Code, §2001.039,
and in accordance with the requirements of the General Appro-
priations Act, Article IX, §9-10.13, 76th Legislature, 1999, which
require state agencies to review and consider for readoption
each of their rules every four years.

The proposed repeals implement TWC, §5.102, General Pow-
ers, and §5.103, Rules.

§322.1. Definitions.
§322.2. Scope and Applicability.
§322.3. Municipality Request for Implementation of a Regional Plan.
§322.4. Application Requirements.
§322.5. Notification.
§322.6. Commission Consideration of Regional Plans.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102304
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 239-5017

♦ ♦ ♦
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TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 4. SCHOOL LAND BOARD

CHAPTER 155. LAND RESOURCES
SUBCHAPTER A. COASTAL PUBLIC LANDS
31 TAC §155.1, §155.3

The School Land Board (Board) proposes amendments to
§155.1, relating to General Provisions, and §155.3, relating
to Easements. These amendments are primarily intended to
streamline the process by which projects on coastal public land
are authorized.

Section 155.1 is amended, first, to remove general coastal ease-
ments as a method of authorizing minor projects on coastal pub-
lic land. It is replaced by provisions in §155.3, relating to Ease-
ments, that give the Commissioner of the General Land Office
the authority to approve certain types of residential projects with-
out Board authorization. Second, definitions for sensitive habitat
and mitigation sequence are added. These are technical terms
that appear in the chapter, but were not previously defined in
the rule. In addition, the definition of the term "fill" is substituted
for the term "landfill" and the definition modified to make it more
accurately reflect the activity. Finally, this section is amended
to include the provision that allows the Board to delay a deci-
sion on an application to consider comments from the public on
a required Corps of Engineers permit. This provision currently
applies only to easements. However, Corps permits may also
be required on projects that require a lease or a permit. Con-
sequently, incorporating it into the general provisions makes it
applicable to all forms of authorization covered by this chapter.

The proposed amendments to §155.3, relating to Easements,
first, delete the language from the rule that duplicates the statu-
tory provisions. The most significant change to the rule, however,
is that it allows the Commissioner of the General Land Office the
authority to grant easements for existing residential structures
and proposed residential structures that have minor environmen-
tal impacts or no impacts at all. The authorization process for
such projects will be expedited by no longer requiring Board ap-
proval. In addition, it will allow the Board to focus their limited
time on commercial projects and other large-scale projects. The
proposed amendments also include a list of factors the Board or
the Commissioner shall consider when making decisions on an
application, including a mitigation sequence that applicants must
consider and apply to projects that may have an adverse impact
on coastal natural resources. Finally, the proposed amendments
delete any superfluous language from the rule and, when appro-
priate, reorganize subsections to make the rule more readable
and easier to follow.

Rene Truan, Deputy Commissioner of the Asset Inspection Divi-
sion, has determined that for the first five-year period these rules
are in effect the fiscal implications for the state or local govern-
ment as a result of enforcing or administering these rules will be
a reduction in the effort required by the state to authorize resi-
dential projects. This will in turn reduce the cost of administering
the Coastal Easement program and allow staff to concentrate on
projects with greater impact to coastal public lands.

Mr. Truan has also determined that for the first five-year period
the rules are in effect the public benefit anticipated as a result of
implementing these rules will be a reduction in the time and effort

required to obtain authorization for certain projects on coastal
public land. Mr. Truan has determined that there will be no ad-
verse economic impact to small businesses or individuals.

The proposed amendments to §155.1 and §155.3 are sub-
ject to the Texas Coastal Management Program (CMP)
§505.11(a)(1)(F) of this title, relating to Actions and Rules
Subject to the CMP and must be consistent with the applicable
goals and policies under §501.14(h) of this title, relating to
Development in Critical Areas, §501.14(i) of this title, relating
to Construction of Waterfront Facilities and Other Structures
on Submerged Lands, and §501.14(j) of this title, relating
to Dredging and Dredged Material Disposal and Placement.
The General Land Office reviewed these proposed rules for
consistency with the CMP goals and policies in accordance with
the regulations of the Coastal Coordination Council (Council).
The General Land Office has determined that the proposed
rules are consistent with the applicable CMP goals and policies.

Comments may be submitted in writing to Melinda Tracy, Legal
Services Division, General Land Office, P.O. Box 12873, Austin,
Texas 78711, by no later than 30 days from the date of publica-
tion.

The General Land Office has prepared a takings impact assess-
ment for the adoption of these amendments and has determined
that adoption of these amendments will not result in the taking of
private real property. To receive and copy of the takings impact
assessment, please send a written request to Ms. Tracy.

These amendments are proposed under Texas Natural Re-
sources Code Chapter 33, §33.064 which authorizes the Board
to adopt procedural and substantive rules necessary for the
management of coastal public lands.

Texas Natural Resources Code §33.111 is affected by the pro-
posed amendments.

§155.1. General Provisions.

(a) (No change.)

(b) Scope of rules. These rules set forth the practice and pro-
cedure for administration by the board in granting a lease, easement,
permit, and the registration of a structure on coastal public lands. All
grants of interest are subject to these rules and regulations. The board
may grant the following interest in coastal public lands for the indicated
purposes:

(1) (No change.)

(2) easements for purposes connected with ownership of
littoral property:

[(A) ageneral coastal easement may beapproved by the
board under which projects with minor or negligible natural resource
impacts may be authorized; ]

[(B) approval or authorization of minor projects pro-
vided above may be evidenced by the issuance of a letter of autho-
rization by the board or the commissioner in the manner provided in
§155.3 of this title (relating to Easements); ]

[(C) general coastal easements and letters of authoriza-
tion may contain special conditionsdetermined by theboard to benec-
essary or appropriate to protect natural resources; ]

(3)-(4) (No change.)

(c) If a Department of the Army Corps of Engineers permit is
required for a proposed project, the board may postpone a decision on
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the application pending receipt of comments on the work described in
the Corps of Engineers public notice.

(d) [(c)] Definitions. The following words and terms, when
used in this chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise.

(1) Board--The School Land Board of Texas.

(2) Breakwater--A structure of timber, cement, or other
material, either fixed or floating, designed to protect beaches and
harbor areas from wave action.

(3) Bulkhead and riprap--Structures of timber, steel, con-
crete, rock, or similar substance erected parallel to the shoreline for
erosion control purposes.

(4) Coastal area--Refers to the geographic area comprising
all the counties of Texas having any tidewater shoreline including that
portion of the bed and waters of the Gulf of Mexico within the juris-
diction of the State of Texas.

(5) Coastal public lands--All or any portion of the state-
owned submerged lands, the waters overlying those lands, and all state-
owned islands in coastal area.

(6) Commercial structure--Any structure located on coastal
public lands which is used directly for the sale of goods, wares, services
on or property of any kind and includes any structure on coastal public
lands adjacent to littoral property used commercially when said struc-
ture is used in conjunction with adjacent littoral commercial property.

(7) Sensitive habitat--An area of submerged or emergent
vegetation or reefs.

(8) [(7)] Commissioner--The commissioner of the General
Land Office.

(9) [(8)] Dredged material disposal--The deposition of
sand, gravel, shell, or other material generated by a dredging activity
onto coastal public lands.

(10) [(9)] Dredging--The moving of soil, sand, gravel, shell
or other materials from its natural setting and thereby artificially alter-
ing the water depth, e.g., channels, basins, etc.

(11) [(10)] Island--Any body of land surrounded by the wa-
ters of a salt water lake, bay, inlet, estuary, or inland body of water
within the tidewater limits of this state and shall include man-made is-
lands resulting from dredging of other operations.

(12) [(11)] Jetties and groins--Structures of rock, concrete,
steel, or other material designed to modify or control sediment[sand]
movement along a shore.

(13) [(12)] Fill[Landfill]--The deposition[f ill ing and cre-
ation of dry upland by the depositing] of soil, sand, gravel, shell, or
any[and] other materials on coastal public lands[ contiguous to littoral
property, or theartificial alteration of waterslevelsfor land reclamation
purposes].

(14) [(13)] Littoral owner--The owner or leaseholder of any
public or private upland bordered by or contiguous to coastal public
lands.

(15) [(14)] Marina--A combination of docks or piers float-
ing or constructed on pilings, extending onto or over coastal public
lands, which is used for purposes of storing or docking boats, pleasure
crafts, shrimp boats, and similar structures and is available to the public
and charges are made for any of its services, and which do not consti-
tute wharves, docks, or piers as hereinafter defined.

(16) Mitigation sequence--The series of steps which must
be taken if sensitive areas are adversely affected.

(17) [(15)] Person--Any individual, firm, partnership, as-
sociation, corporation (public or private, profit or nonprofit), trust, or
political subdivision or agency of the state.

(18) [(16)] Pier and dock--Structures of timber or other ma-
terial built onto or over coastal public lands which are used for fishing
and recreational boating purposes and which do not constitute a wharf
or marina as hereinbefore defined.

(19) [(17)] Seaward--The direction away from the shore
and toward the body of water bounded by such shore.

(20) [(18)] Structure--Any structure, work, or improve-
ment constructed upon, affixed to, or worked upon coastal public
lands, including but not limited to, fixed to or floating piers, wharves,
docks, jetties, groins, breakwaters, artificial reefs, fences, posts,
retaining walls, levees, ramps, cabins, houses, shelters, landfills,
excavations, land canals, channels, and roads.

(21) [(19)] Submerged lands--Any land extending from the
boundary between the lands of the state and littoral owners seaward
to the low water mark on any salt water lake, bay, inlet, estuary, or
inland water within the tidewater limits, and any land lying beneath
such a body of water, but (for the purposes of these rules only) excludes
beaches bordering on, and the waters of, the open Gulf of Mexico, and
the lands lying beneath such waters.

(22) [(20)] Waste and/or garbage--Includes discarded food,
refuse, and unwanted man-made degradable and non-degradable items
such as containers, equipment, and other rubbish.

(23) [(21)] Wharf--A structure of timber, cement, masonry,
earth, or other material built onto or over coastal public lands, so that
vessels can receive and discharge cargo, products, goods, any paying
passengers, etc. This definition applies only to structures or portions
thereof which are directly connected with and used for the loading
and unloading of water borne commerce but specifically excludes such
structures used only for commercial fishing purposes.

(e) [(d)] Consistency with Coastal Management Program. Ex-
cept as otherwise provided in §16.1(c) of this title (relating to Defi-
nitions and Scope), an action listed in §16.1(b) of this title (relating
to Definitions and Scope) taken or authorized by the GLO or SLB pur-
suant to this chapter that may adversely affect a coastal natural resource
area, as defined in §16.1 of this title (relating to Definitions and Scope),
is subject to and must be consistent with the goals and policies identi-
fied in Chapter 16 of this title (relating to Coastal Protection) in addition
to any goals, policies, and procedures applicable under this chapter. If
the provisions of this chapter conflict with and can not be harmonized
with certain provisions of Chapter 16 of this title, such conflicting pro-
visions of Chapter 16 of this title (relating to Coastal Protection) will
control.

§155.3. Easements.

(a) Any easement granted to a littoral owner [L ittoral owner.
The board may grant easement rights to the owner of adjacent littoral
property authorizing theplacement or location of astructureon coastal
public landsfor purposesconnectedwith theownership of littoral prop-
erty. The granting of an easement pursuant to this rule, including the
waiver below,] will not be construed as recognition of a right existing
in the littoral owner incident to the ownership of littoral property. [The
owner of littoral property may construct a pier which is not for com-
mercial purposes, which doesnot exceed 100 feet in length nor 25 feet
in width, and which requires no filling or dredging, without obtaining
an easement from the board; however, the location and dimensions of
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any pier must beregistered with theboard asprovided in §155.5 of this
title (relating to Registration of Structures).]

(b)-(c) (No change.)

[(d) Texas Department of Transportation. The board may
grant an easement according to these rules to the Texas Department
of Transportation; however, each such easement will be negotiated on
a case-by-case basis.]

(d) [(e)] Application. An applicant desiring an easement must
submit an application to the General Land Office on forms approved
by the General Land Office, not less than 30 days prior to the desired
approval date. If shoreline alteration is proposed, a survey plat and
field notes may be required. In addition to submitting an application
form, applicants are encouraged to present reasons why the easement
should be granted. It is the responsibility of the applicant to demon-
strate affirmatively that the proposed structure is in the public interest.
The board may request any additional information it deems necessary.
[A nonrefundable filing fee made payable to the General Land Office
must accompany each application.]

(e) [(f)] Consideration of application.

[(1) Upon receipt of a complete application form and ad-
ditional information requested by the board, the board may circulate
it for review and comment to any member agency of the interagency
council on Natural Resources and the Environment.]

[(2) If a Department of the Army Corps of Engineers per-
mit is required for the proposed work, the board may postpone a deci-
sion on the easement application pending receipt of comments on the
work described in the Corps of Engineers public notice.]

(1) [(3)] Unless otherwise authorized by these sections, the
board will hold a meeting to evaluate, consider, and hear testimony
on an application. Upon receipt of an application and all requested
information, the board may issue, deny, or issue with qualifications, an
easement[ contract].

[(4) The decision on an application for an easement which
requires the payment of fees that do not exceed $600 per year, which
proposes no new dredging or fil ling, and to which there are no writ-
ten objections, and in which there is no commercial/industrial activity,
may be made by the commissioner or any staff member he designates
without a meeting of the board.]

(2) [(5)] Upon receipt of all necessary application informa-
tion, the board or[,] the commissioner, as provided by subsection (f) of
this section [or a staff member designated under paragraph (4) of this
subsection], may issue, deny, or issue with qualifications, an easement
contract.

(f) The commissioner may approve an easement application
without board approval if the application is for any of the following
activities but not for commercial/industrial activity and is consistent
with the criteria for decision asset forth below in subsection (g) of this
section;

(1) existing fill and associated bulkhead, riprap, dredged
areas, groins, breakwaters, or other similar existing projects;

(2) existing piers, docks, boatlifts, or other similar existing
projects;

(3) proposed piers, docks, boatlifts, or other similar
projects provided such projects have been determined by the Land
Office staff to have minimal unavoidable environmental impacts;

(4) proposed fill and associated riprap or bulkheads pro-
vided such fill impacts less than two hundred (200) square feet;

(5) proposed riprapwhich impactstheminimumamount of
coastal public land to prevent erosion;

(6) renewals or assignments of previously approved
projects provided the project has not been altered; or

(7) habitat creation not associated with another project on
coastal public land.

(g) Criteria for decision. [An application for an easement on
coastal public landswill bereviewed to insureconformity with thepoli-
cies, practices, and procedures in these rules.] Project proposals will
be evaluated in accordance with the following factors [guidelines].

(1) Fill projects for the sole purpose of land reclamation
will not be approved; and

(2) Any project that isdetermined by theboard or thecom-
missioner asunsafe or contrary to the established policiesof the board
and/or the Land Office will not be approved.

(3) [(1)] Adverse impacts to coastal natural resource areas
[resources] must be avoided to the extent practicable and minimized
where unavoidable. Applicants may be required to provide appropri-
ate mitigation,as set forth in subsection (b) of this section, for those
impacts which are unavoidable. Where impacts to coastal natural re-
source areas are minimal, the payment of a resource impact fee may
be required in lieu of undertaking a physical mitigation project where
such project is not practicable.

(4) [(2)] Docks and piers.

(A) Piers and docks will be limited to the minimum size
necessary to serve the purpose of the project and will be constructed in
a manner that does not interfere with navigation or other authorized
uses.

(B) Piers and docks will be designed and constructed in
a manner that avoids existing marshes, oyster reefs, seagrass vegeta-
tion or shallow water capable of supporting these habitats to the extent
practicable. Impacts to sensitive habitats that cannot be avoided will
be minimized to the extent practicable.

(C) When constructed for private/residential use [pri-
vate/residentialuse], only one pier or dock, with normal appurtenances,
may extend from each defined parcel of littoral property. A pier or dock
shall extend perpendicular from a point on the shoreline which is not
less than ten feet from the adjacent littoral owner’s property line, unless
such a design would obstruct navigation or would unreasonably inter-
fere with an adjoining littoral property owner’s use of the waterfront.

(5) [(3)] Dredged areas.

(A) Propwashing is an unacceptable method of dredg-
ing and will not be approved.

(B) Projects shall be limited [are to be designed and
constructed] to the minimum size necessary to serve the project pur-
pose. Joint use of access channels by multiple littoral property owners
is preferred and encouraged rather than individual channels [to be pre-
ferred to individual channels and will be encouraged].

(C) Extension of piers into deeper water is preferred to
the dredging of access channels or basins whenever practical.

(D) A channel or basin should be designed to insure ad-
equate flushing and should [to] prevent the creation of conditions which
are likely to cause stagnant water pockets.

(E) The alignment of a channel or canal should make
maximum use of a natural or existing channel. Design and alignment
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should minimize disruption of natural sheetflow, water flow, and
drainage systems.

(F) A channel proposed to be dredged through highly
productive coastal public lands is discouraged and will be approved
only in unusual circumstances.

(G) Dredging should be conducted in a manner that
minimizes turbidity and dispersal of dredged material.

(6) [(4)] Dredged material disposal area.

(A) All dredged material should be placed on and con-
tained within suitable upland sites of relatively low productivity above
mean high water and where adverse effects of such disposal are mini-
mized.

(B) Dredge material containing hazardous substances
that[, and which] presents a threat to public health, safety or the en-
vironment, shall be disposed of only in compliance with federal, state
and local laws and regulations; further

(i) dredge material shall not be disposed of in any
place where such disposal would adversely affect municipal water sup-
plies, shellfish beds, fishery areas (including spawning and breeding
areas), wildlife, or recreational areas; and

(ii) disposal of dredge material shall be in accor-
dance with §501.14 [§510.14] of this title (relating to Texas Coastal
Management Program Policies for Specific Activities and Coastal
Natural Resource Areas).

(C) Open water disposal shall comply with subpara-
graph (B) and shall be considered only if upland alternatives are not
available. Any disposal in open waters must be in compliance with all
federal, state and local laws and regulations and shall be consistent
with the goals and policies of the Texas Coastal Management Program.

(D) Consideration of habitat creation and improvement
should be made when environmental damage results.

(7) [(5)] Jetty, groin, and breakwater.

(A) No new groins will be authorized except under the
most compelling circumstances upon request by a city, county, or other
public entity for a public purpose.

(B) Plans for construction of a jetty, groin, or breakwa-
ter must be analyzed to insure that the structure does not create ad-
verse sediment transportation patterns that induce erosion or undesir-
able shoaling in adjacent areas.

(C) Existing but unauthorized groinsmay beauthorized
to remain in placeuntil such groinsaredestroyed or damaged in excess
of fifty percent under the following conditions:

(i) no significant erosion of adjacent property has
occurred or is occurring as a result of the presence of the groin;

(ii) no significant adverse impacts to sensitive habi-
tats have occurred nor aresensitive habitats threatened by the presence
of the groin;

(iii) no unnatural accumulation resulting in the de-
position of sedimentsgreater than five square feet per linear foot of the
affected shoreline; and

(iv) non-compliance with any of the above condi-
tions will be sufficient cause for denial or termination of authorization
and for removal of a non-conforming structure.

(v) If a groin causes significant unnatural accumu-
lation but the removal of the groin will cause severe adverse impacts

to sensitive natural resources the boundary between state-owned sub-
merged land and the adjacent littoral property must be established by a
Licensed State Land Surveyor.

(D) [(C)] In addition to minimizingadverse physical ef-
fects, theowner of [caremust betaken that] a jetty, groin, or breakwater
must ensurethat the structuredoes not unduly interfere with public use
of submerged land or the shoreline.

(8) [(6)] Shoreline stabilization projects.

(A) Vegetative cover is the preferred method of shore-
line stabilization and shall be used where its use is practical. Impacts
to sensitive habitat will be avoided whenever possible and minimized
and mitigated when unavoidable.

(B) Riprap is an acceptable method of shoreline stabi-
lization if composed of interlocking brick, rock large enough not to be
displaced by storms, or concrete rubble which is free of protruding re-
bar. Where possible, sloping riprapping should be used rather than a
vertical seawall or bulkhead. Riprap material may extend seaward from
the shoreline only as far as required to protect the shoreline.

(C) The use of tires, automobile bodies or parts, appli-
ances, trash and other unconsolidated material is not acceptable and
shall not be approved.

(D) Except in special circumstances, a bulkhead or sea-
wall should be located no further seaward than the mean of the high
water line, and designed so that reflected wave energy does not destroy
stable marine bottom or constitute a safety hazard.

(E) An application for the construction of a bulkhead on
a significant coastal public marsh or grassflat, where such will lead to
the destruction of this resource, will normally be denied. To avoid this,
extreme care should be taken as to the location and type of construction
planned for bulkheads in a wetland area.

(9) [(7)] Marinas.

(A) Marinas should be located in areas where the least
dredging and maintenance will be required. Plans for a marina should
minimize the disruption of currents and the need for excavation of the
shore area. Dead end or deep canals without adequate flushing should
be avoided.

(B) Each marina shall provide adequate facilities to its
users for the reception of waste and/or garbage. Failure to insure that
the users of a marina have access to facilities necessary for the proper
and lawful disposal of waste and/or garbage on an ongoing basis may
subject the easement to termination and the easement holder to any
applicable civil and criminal penalties.

(10) [(8)] Deposition of fil l [Landfills].

(A) Deposition of fill [Landfills] proposed in marshes
and submerged grass bed areas normally will be denied. Consideration
will be given to a fill [landfill] proposal for a water dependent use or
public use on relatively unproductive coastal public lands.

(B) A shoreline fill should be designed and located
so that significant damage to existing ecological values or natural
resources, or alternation of natural currents will not occur.

(C) The perimeter of fills should be provided with veg-
etation, retaining walls, riprap, or other mechanisms for erosion pre-
vention.

(D) Fill material should be of such quality that it will
not cause water quality degradation. Submerged land should not be
considered for a sanitary landfill or the disposal of solid waste.
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(h) Mitigation sequence. An applicant is responsible for iden-
tifying practicable alternatives or available sites for aproposed project
with the fewest adverse impacts. For projects requiring mitigation for
unavoidableadverseimpactsto natural resources, review shall bebased
on the following sequence:

(1) Avoidance. Projects must be designed to avoid critical
area impacts to the extent practicable. Critical areas include, but are
not limited to, a coastal wetland, an oyster reef, a hard substrate reef,
submerged vegetation, or tidal sand or mud flat.

(2) Minimization. Unavoidable impacts shall be min-
imized to the extent practicable through the use of structural or
non-structural modifications.

(3) Mitigation and Compensation. Each project approved
without a separate mitigation requirement will be subject to a resource
impact fee as set forth in §155.15(b)(2)(F).

(i) [(h)] Consideration of application by mineral interest
holder. The board will review and consider an application for a
channel easement to a mineral interest holder on coastal public lands
to insure conformity with the policies, practices, and procedures in
these rules and regulations. Environmental recommendations for
certain development and production activities will be provided to the
mineral interest holder on bay tracts and certain other tracts in the
notice of bids booklet published by the General Land Office. Updates
of these recommendations will be furnished on request. Development
activities conforming with these environmental recommendations
normally will receive favorable consideration by the General Land
Office.

(j) [(i)] Approval criteria. An easement, if granted by the
board, will be approved subject to these rules in addition to such terms
and conditions as may be prescribed in the contractual agreement.
The board may waive a rule at its discretion. All structures on coastal
public lands will be subject to inspection at any time by the board or
their authorized representatives. Any easement contract will be for a
specific purpose. If a change in the contractual agreement is desired,
an amendment application must be filed. An applicant, by accepting
an easement to occupy or otherwise place a structure on coastal public
lands or water surface areas, agrees and consents to comply with and
be bound by the following additional terms and conditions:

(1) to keep the commissioner informed at all times of his
or her address, and if a corporation, of the address of its principal place
of business and the name and address of the officer or agent authorized
to receive service of notice;

(2) that the allowance of the easement will be subject to
the express condition that the rights granted will not unduly prevent or
interfere in any way with the management, administration of, or the
granting, either prior or subsequent to the easement, of other rights by
the board of any part of the area included in the easement;

(3) that the structure authorized under contract will be
maintained in proper order and will not be allowed to deteriorate to
such a degree as to become a hazard or public nuisance;

(4) that all of the surface estate of coastal public lands shall
be worked, dredged, filled, or used in such a manner as to prevent pollu-
tion, and in the event of pollution, the easement holder shall use all rea-
sonable means to recapture all pollutants which have escaped, whether
by reason of a sudden and accidental release or any other means. The
easement holder shall be responsible for all damage to public and pri-
vate property which is the result of pollution arising from any use of the
easement including, but not limited to, the easement holder’s failure to
provide adequate facilities for the reception of waste and/or garbage;

(5) that the disposal or discharge of any waste or garbage
into state waters from any marina, pier, dock, wharf, or any other struc-
ture located on coastal public lands is strictly prohibited.

(k) [(j)] Renewals. A request for renewal of an easement shall
utilize the contract form, rate schedule, and adhere to rules and regula-
tions in effect at the time the renewal is made. Any person requesting
a renewal must submit an application form as required in this rule and
must include the easement number and date of expiration of the exist-
ing easement.

(l) [(k)] Assignment. Assignment may be made of any inter-
est rights granted in whole or in part subject to the written approval
of the commissioner. Any such assignment must be filed in triplicate
accompanied by a written request for approval in which the assignee
agrees to comply with all rules and regulations contained herein and in
the contractual agreement. A fee of $50 payable to the General Land
Office must accompany the application for approval of an assignment.
No assignment is effective to transfer any rights until approved by the
commissioner, the grantee, and the assignee.

(m) [(l)] Termination. Failure to comply with these rules and
regulations or the terms and conditions of the easement shall subject
[subjects] the easement to termination by the board.

(1) Upon termination of any easement, the grantee will, at
the option of the board, within 120 days from said termination, remove
all of its personal property and all structures and manmade improve-
ments authorized in the easement contract, provided all monies due
have been paid. The grantee shall take whatever measures as are nec-
essary to restore the area involved as nearly as practicable to the same
condition that existed prior to placement of any structures thereon, ex-
cept as otherwise approved in writing by the commissioner.

(2) The board may consent to premature termination of all
or part of any contractual agreement.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102323
Larry R. Soward
Chief Clerk, General Land Office
School Land Board
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-9129

♦ ♦ ♦
CHAPTER 155. LAND RESOURCES
SUBCHAPTER A. COASTAL PUBLIC LANDS
31 TAC §155.2, §155.5

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the School Land Board or in the Texas Register office, Room 245, James
Earl Rudder Building, 1019 Brazos Street, Austin.)

The School Land Board (Board) proposes to simultaneously re-
peal and propose new §155.2, relating to Leases, and §155.5,
relating to Structure Registrations. The rules are repealed and
new rules proposed because the rules have been significantly
rewritten and reorganized. The changes are primarily intended
to streamline the process by which projects on coastal public
lands are authorized. A change common to all the rules is the
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deletion of language from the rules that duplicates statutory pro-
visions.

Section 155.2, relating to Leases, includes definitions for certain
terms that apply only to this section. In addition, the new lan-
guage results from the reorganization and simplification of the
section by deleting redundant language and combining subsec-
tions into a new subsection of general provisions that apply to all
leases. This results in a shorter and simpler rule.

Section 155.5, relating to Registration of Structures, is signifi-
cantly rewritten and reorganized to eliminate superfluous provi-
sions and streamline the process by which specific structures
that do not require an easement are registered with the General
Land Office.

Mr. Rene Truan, Deputy Commissioner of the Asset Inspection
Division, has determined that for the first five-year period these
rules are in effect the fiscal implications for the state or local gov-
ernment as a result of enforcing or administering these rules will
be a reduction in the effort required by the state to authorize
public projects and minimal residential piers. This will in turn re-
duce the cost of administering the Coastal Lease and Structure
Registration programs, and allow staff to concentrate on projects
with greater impact. Also other state agencies and local govern-
ments will have a reduction in the effort required to obtain leases
for public projects.

Mr. Truan has also determined that for the first five-year period
the rules are in effect the public benefit anticipated as a result of
implementing these rules will be a reduction in the time and effort
required to obtain authorization for certain projects on coastal
public land. Mr. Truan has determined that there will be no ad-
verse economic impact to small businesses or individuals.

The proposed amendments to §155.2 and §155.5 are sub-
ject to the Texas Coastal Management Program (CMP)
§505.11(a)(1)(E) and §505.11(a)(1)(G) of this title, relating to
Actions and Rules Subject to the CMP and must be consistent
with the applicable goals and policies under §501.14(h) of this
title, relating to Development in Critical Areas, §501.14(i) of
this title, relating to Construction of Waterfront Facilities and
Other Structures on Submerged Lands and §501.14(j) of this
title, relating to Dredging and Dredged Material Disposal and
Placement. The General Land Office reviewed these proposed
actions for consistency with the CMP goals and policies in
accordance with the regulations of the Coastal Coordination
Council (Council). The General Land Office has determined
that the proposed actions are consistent with the applicable
CMP goals and policies.

Comments may be submitted in writing to Melinda Tracy, Legal
Services Division, General Land Office, P.O. Box 12873, Austin,
Texas 78711 by no later than 30 days from the date of publication.

The General Land Office has prepared a takings impact assess-
ment for the adoption of these proposed rules and has deter-
mined that adoption of these rules will not result in the taking of
private real property. To receive and copy of the takings impact
assessment, please send a written request to Ms. Tracy.

The repealed sections are proposed under Texas Natural Re-
sources Code Chapter 33, §33.064 which authorizes the Board
to promulgate procedural and substantive rules necessary for
the management of coastal public lands.

Texas Natural Resources Code §§33.105, 33.115, and 33.132
are affected by the repeal of these sections.

§155.2. Leases.
§155.5. Registration of Structures.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102322
Larry R. Soward
Chief Clerk, General Land Office
School Land Board
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-9129

♦ ♦ ♦
The new sections are proposed under Texas Natural Resources
Code Chapter 33, §33.064 which authorizes the Board to adopt
procedural and substantive rules necessary for the management
of coastal public lands.

Texas Natural Resources Code §§33.105, 33.115, and 33.132
are affected by the proposed new sections.

§155.2. Leases.
(a) Definitions. For purposes of this section:

(1) Public recreational purpose means the use of coastal
public land suitable for human use and enjoyment.

(2) Estuarine preserve means coastal public land set aside
for the protection of fresh-water and marine ecosystems.

(3) Wildlife refuge means land set aside for habitat of na-
tive and rare species.

(b) Application. In addition to the requirements set forth in
Section 33.102 of theTexasNatural ResourcesCode, any person desir-
ing aleasefor the use of coastal public land shall include the following
in the application:

(1) the name, address, and telephone number of the person
desiring the lease; and

(2) the intended public purpose.

(c) General Conditions.

(1) Lessee shall be subject to all the terms and conditions
of their lease.

(2) Lessee shall be subject to all policies, provisions, terms
and conditions applying to leased coastal public land by statute or ad-
ministrative rule.

(3) Lesseeshall besubject toany additional policies, provi-
sions, and conditionsadopted by theboard for thebenefit of thepublic.

(4) Lessee shall pay to the Land Officethe necessary filing
feesand all other fees determined by the board as adequatecompensa-
tion for the use of coastal public land.

(5) Lessee shall not unduly prevent or interfere in any way
with the management, administration of, or granting of other rights by
the board of any coastal public land included within its lease.

(6) Lessee shall indemnify the lessor against any and all li-
ability for damagesto life, person, or property arising from thelessee’s
occupation and use of the coastal public land covered under its lease.

(7) TheLand Office, may at any time, inspect any structure
located on leased coastal public land.
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(8) Lessee shall keep theLand Office informed at all times
of the lessee’s current telephone number and mailing address.

(9) No lease may be assigned without prior written
approval of the board.

(d) Renewals. Renewalsof leaseswill utilizethecontract form
and adhere to rules and regulations in effect at the time of the renewal.

(e) Termination. Upon termination of any lease, the lessee
shall, at theoption of theboard removeall of lessee’spersonal property
and all structures constructed or maintained by Lessee and restore the
areainvolved asnearly aspracticable to thesamecondition that existed
prior to the placement of any structure thereon within 120 days of the
termination date, except as otherwise approved by the commissioner
in writing. This obligation of removal and restoration shall survive the
expiration of the lease .

(1) Theboard may consent to theprematuretermination of
all or part of a lease under any of the following conditions:

(A) the intended public purpose is terminated by any
other governmental agency action that is not related to lessee’s action
or failure to act;

(B) the lessee has satisfied all conditions of the lease
prior to the to date of termination, unless otherwise waived by the
board; or

(C) an emergency due to a change in topography.

(2) Failure to comply with any rules, regulations or the
terms of the lease may result in the termination of the lease by the
board.

§155.5. Registration of Structures.

(a) Pursuant to Texas Natural Resources Code §33.132, a lit-
toral owner claiming any right in any structure, excluding a fixed or
floating pier, which as of August 27, 1973, is situated in whole or in
part on coastal public lands, shall haveregisteredwith theGeneral Land
Office the structure on or before January 1, 1974. Any structure not
registered by January 1, 1974, shall require an easement or lease.

(b) Pursuant to Texas Natural Resources Code §33.115, any
littoral owner desiring to register apier shall register such pier with the
General Land Office by submitting a $25 non-refundable registration
fee and an executed structure registration. The structure registration
shall be on aform provided by the General Land Office and shall con-
tain the following.

(1) thename, mailing address, and telephonenumber of the
littoral owner; the exact dimensions of the pier, including a drawing
showing such dimensions;

(2) the exact location of the pier, including a vicinity map
showing the location of the pier on coastal public land;

(3) astatement verifying that thelittoral owner is theowner
of the property adjoining thecoastal public land on which the pier was
constructed;

(4) astatement verifyingthat thelittoral owner hasreadand
understands the terms and conditions set forth is this section;

(5) a statement acknowledging that, if at any time it is dis-
covered that the pier does not meet the requirements set forth in Texas
Natural Resources Code §33.115, the littoral owner may be subject to
penalties as prescribed by law; and

(6) astatement verifying that thelittoral owner will comply
will all applicable local, state, and federal laws, ordinances, rules, or-
ders, and regulations of governing agencies concerning use of the pier
and adjacent coastal public land.

(c) Upon receipt of the completed and executed structure reg-
istration form and the registration fee by the General Land Office, the
pier shall be deemed registered.

(d) Any person registering a structure or pier pursuant to this
section agrees and consents to comply with and be bound by the fol-
lowing terms and conditions:

(1) to keep the General Land Office informed at all times
of his or her address;

(2) to maintain thestructureor pier in proper condition and
not allow it to deteriorate to such a degree as to become a hazard or
public nuisance;

(3) to notify the General Land Office upon a change of
ownership, or property interest, in the adjacent littoral property within
30 days of such change; and

(4) to permit agents, representatives and employees of the
General Land Office, at all times, to enter into and on aregistered struc-
ture or pier and adjacent property of the littoral owner for the purpose
of inspection of the structure or pier and for any other reasonable pur-
pose necessary to protect coastal public land.

(e) In the event a structure has been registered pursuant sub-
section (a) of this section and the littoral owner subsequently desires
to make modifications or additions or rebuild the structure, the littoral
owner isrequired to obtain an easement or leasein lieu of theprior reg-
istration.

(f) In the event a pier has been registered pursuant to subsec-
tion (b) of this section and the littoral owner subsequently desires to
make modifications or additions or rebuild such pier, the littoral owner
is required to obtain in lieu of the original registration:

(1) a new registration if the pier’s dimensions or location
are changed from thefootprint outlined in thestructure registration, or

(2) an easement if such pier will be for commercial pur-
poses, will require dredging or fill ing, will exceed 100 feet in length or
25 feet in width, or has been modified or rebuilt.

(g) To thegreatest extent possible, thelittoral owner shall con-
struct a pier, pursuant to Texas Natural Resources Code §33.115, in a
manner that avoids existing marshes, oyster reefs, sea grass or shallow
water capable of supporting these habitats. Impact to sensitive habitats
that cannot be avoided shall be minimized to the greatest extent possi-
ble.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102321
Larry R. Soward
Chief Clerk, General Land Office
School Land Board
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 305-9129

♦ ♦ ♦
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TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 11. TEXAS COMMISSION ON
HUMAN RIGHTS

CHAPTER 321. GENERAL PROVISIONS
40 TAC §321.1

The Commissioners of the Texas Commission on Human Rights
proposes an amendment to §321.1, concerning Definitions.
Amended §321.1 deletes the reference to Texas Revised Civil
Statutes Annotated Article 5221k, which appear in parentheses
after each citation to Chapter 21 of the Texas Labor Code. Texas
Revised Civil Statutes Annotated Article 5221k was codified into
Chapter 21 of the Texas Labor Code in 1995 by the 74th Texas
Legislature. It is no longer necessary to provide the reference
to the historic citation.

Katherine A. Antwi, Interim Executive Director has determined
that for each year of the first five years the amended rule is in ef-
fect, there will be no fiscal impact on state and local government
as a result the amended rule.

Ms. Antwi has also determined that the public benefit will be
clarity and consistency within the rules. There will be neither
an economic cost nor adverse impact on small businesses as a
result of the amended rule.

Comments on the proposed amendments must be submitted
within 30 days after the publication of the proposed amendments
in the Texas Register to Katherine A. Antwi, Interim Executive
Director, Mail Code 344, Texas Commission on Human Rights,
P.O. Box 13006, Austin, Texas, 78711 or by e-mail to kather-
ine.antwi@mail.capnet.state.tx.us. Any requests for a public
hearing must be submitted separately to the Interim Executive
Director.

The amendments are proposed under the Texas Labor Code,
Chapter 21, Sections 21.556 and 21.003, and Texas Administra-
tive Code, Chapter 321, Section 321.4 and Chapter 323, Section
323.5. The Texas Labor Code, Section 21.556, provides that the
Commission shall promulgate rules as are necessary and proper
to execute its duties and functions. The Texas Labor Code, Sec-
tion 21.003, and the Texas Administrative Code, Sections 321.4
and 323.5, grant the Commission authority to adopt procedural
rules to carry out the purposes and policies of Texas Commis-
sion on Human Rights Act.

No other code, article, or statute is affected by this action.

§321.1. Definitions.
The following words and terms, when used in these chapters, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) (No change.)

(2) Age--"Because of" or "on the basis of age" refers only
to discrimination because of age or on the basis of age against an in-
dividual 40 years of age or older. Nothing in the Texas Labor Code
prohibits the compulsory retirement of any employee who has attained
65 years of age, and who, for the two-year period immediately before
retirement, is employed in a bona fide executive or high policy-making
position, if the employee is entitled to an immediate, nonforfeitable
annual retirement benefit from a pension, profit-sharing, savings, or
deferred compensation plan, or any combination of plans, of the em-
ployer of the employee, that equals, in the aggregate, at least $27,000.

For purposes of the Texas Labor Code, §21.054(b) [(formerly Texas
Revised Civil Statutes Annotated Article 5221k, §5.04(b))], "because
of age" refers only to discrimination because of age against an individ-
ual who is at least 40 years of age but younger than 56 years of age.

(3) - (4) (No change.)

(5) Chairman--That member of the commission designated
by the governor, pursuant to the Texas Government Code, §461.056
[(formerly Texas Revised Civil Statutes Annotated Article 5221k,
§3.01(a))].

(6) (No change.)

(7) Commissioner--Any one of the duly appointed mem-
bers of the commission, including the chairman, pursuant to the Texas
Government Code, §461.051 [(formerly Texas Revised Civil Statutes
Annotated Article 5221k, §3.01(a)].

(8) - (10) (No change.)

(11) Deferral or referral--The same meaning pursuant to
the Texas Labor Code, §21.155 [(formerly TexasRevised Civil Statutes
Annotated Article 5221k, §4.04)].

(12) - (20) (No change.)

(21) Government Code--The Texas Government Code, Ti-
tle 4, Subtitle E, Chapter 461, §§461.001-461.101, as enacted by House
Bill 752, Acts 1993, 73rd Legislature, Chapter 269, effective Septem-
ber 1, 1993, relating to the partial codification and adoption of nonsub-
stantive revisions of the Texas Commission on Human Rights Act [(for-
merly Texas Revised Civil Statutes Annotated Article 5221k, §1.01 et
seq (1993))].

(22) Labor Code--The Texas Labor Code, Title 2, Subtitle
A, Chapter 21, §§21.001-21.306, as enacted by House Bill 752, Acts
1993, 73rd Legislature, Chapter 269, effective September 1, 1993, re-
lating to the partial codification and adoption of nonsubstantive revi-
sions of the Texas Commission on Human Rights Act and as substan-
tively amended by Senate Bill 959, Acts 1995, 74th Legislature, Chap-
ter 76, effective September 1, 1995 [(formerly Texas Revised Civil
Statutes Annotated Article 5221k, §1.01 et seq (1993))].

(23) (No change.)

(24) Local commission--Created by a political subdivision
or two or more political subdivisions acting jointly pursuant to the
Texas Labor Code, §21.152[ (formerly Texas Revised Civil Statutes
Annotated Article5221k, §4.02)], and recognized as a deferral agency
by the United States Equal Employment Opportunity Commission
pursuant to the United States Civil Rights Act, Title VII, §706(c), as
amended by the Equal Employment Opportunity Act of 1972, the
Civil Rights Act of 1991, and the Americans With Disabilities Act.

(25) - (31) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102307
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 437-3458

♦ ♦ ♦
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CHAPTER 323. COMMISSION
40 TAC §323.1, §323.2

The Commissioners of the Texas Commission on Human Rights
proposes amendments to §323.1, concerning General Descrip-
tion, and §323.2, concerning Term of Office. Amended §323.1
and §323.2 delete the reference to Texas Revised Civil Statutes
Annotated Article 5221k, which appear in parentheses after each
citation to Chapter 21 of the Texas Labor Code. Texas Revised
Civil Statutes Annotated Article 5221k was codified into Chapter
21 of the Texas Labor Code in 1995 by the 74th Texas Legisla-
ture. It is no longer necessary to provide the reference to the
historic citation.

Katherine A. Antwi, Interim Executive Director has determined
that for each year of the first five years the amended rule is in ef-
fect, there will be no fiscal impact on state and local government
as a result the amended rule.

Ms. Antwi has also determined that the public benefit will be
clarity and consistency within the rules. There will be neither
an economic cost nor adverse impact on small businesses as a
result of the amended rule.

Comments on the proposed amendments must be submitted
within 30 days after the publication of the proposed amendments
in the Texas Register to Katherine A. Antwi, Interim Executive
Director, Mail Code 344, Texas Commission on Human Rights,
P.O. Box 13006, Austin, Texas, 78711 or by e-mail to kather-
ine.antwi@mail.capnet.state.tx.us. Any requests for a public
hearing must be submitted separately to the Interim Executive
Director.

The amendments are proposed under the Texas Labor Code,
Chapter 21, Sections 21.556 and 21.003, and Texas Administra-
tive Code, Chapter 321, Section 321.4 and Chapter 323, Section
323.5. The Texas Labor Code, Section 21.556, provides that the
Commission shall promulgate rules as are necessary and proper
to execute its duties and functions. The Texas Labor Code, Sec-
tion 21.003, and the Texas Administrative Code, Sections 321.4
and 323.5, grant the Commission authority to adopt procedural
rules to carry out the purposes and policies of Texas Commis-
sion on Human Rights Act.

No other code, article, or statute is affected by this action.

§323.1. General Description.

The appointment of the commissioners, the composition of the com-
mission, and the designation of the chairman shall be in accordance
with the Texas Government Code, §461.051 and §461.056 [(formerly
Texas Revised Civil Statutes Annotated, Article 5221k, §3.01(a))].

§323.2. Term of Office.

The term of office of commissioners, filling of vacancies on the com-
mission, reappointment, and removal shall be in accordance with the
Texas Government Code, Title 4, Subtitle E, Chapter 461, §§461.051-
461.054 [(formerly Texas Revised Civil Statutes Annotated, Article
5221k, §3.01(b) and §3.011].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102308

Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 437-3458

♦ ♦ ♦
CHAPTER 325. LOCAL COMMISSIONS
40 TAC §§325.1 - 325.3, 325.5

The Commissioners of the Texas Commission on Human Rights
propose amended §§325.1 concerning Deferral Authority,
325.2, concerning Deferral Procedures, 325.3, concerning
Meetings, and 325.5, concerning General Powers. Amended
§§325.1, 325.2, 325.3, and 325.5 delete the reference to Texas
Revised Civil Statutes Annotated Article 5221k, which appear
in parentheses after each citation to Chapter 21 of the Texas
Labor Code. Texas Revised Civil Statutes Annotated Article
5221k was codified into Chapter 21 of the Texas Labor Code in
1995 by the 74th Texas Legislature. It is no longer necessary to
provide the reference to the historic citation.

Katherine A. Antwi, Interim Executive Director has determined
that for each year of the first five years the amended rule is in ef-
fect, there will be no fiscal impact on state and local government
as a result the amended rule.

Ms. Antwi has also determined that the public benefit will be
clarity and consistency within the rules. There will be neither
an economic cost nor adverse impact on small businesses or
individuals as a result of the amended rule.

Comments on the proposed amendment must be submitted
within 30 days after the publication of the amended section in
the Texas Register to Katherine A. Antwi, Interim Executive
Director, Mail Code 344, Texas Commission on Human Rights,
P.O. Box 13006, Austin, Texas, 78711 or by e-mail to kather-
ine.antwi@mail.capnet.state.tx.us. Any requests for a public
hearing must be submitted separately to the Interim Executive
Director.

This amendment is proposed under the Texas Labor Code,
Chapter 21, Sections 21.556 and 21.003, and Texas Admin-
istrative Code, Chapter 321, Section 321.4 and Chapter 323,
Section 323.5. The Texas Labor Code, Section 21.556, provides
that the Commission shall promulgate rules as are necessary
and proper to execute its duties and functions. The Texas Labor
Code, Section 21.003, and the Texas Administrative Code,
Sections 321.4 and 323.5, grant the Commission authority to
adopt procedural rules to carry out the purposes and policies of
Texas Commission on Human Rights Act.

No other code, article, or statute is affected by this action.

§325.1. Deferral Authority.
The commission shall defer a complaint filed with it to a local com-
mission withinfive working days pursuant to the Texas Labor Code,
§21.155(a) [(formerly Texas Revised Civil Statutes Annotated Article
5221k, §4.04(a))].

§325.2. Deferral Procedures.
(a) For a complaint filed with the commission over which the

federal government has deferred jurisdiction, timeliness of the com-
plaint shall be measured by the date on which the complaint is re-
ceived by the commission for the purpose of satisfying the filing re-
quirements of the Texas Labor Code, §21.201 [(formerly TexasRevised
Civil Statutes Annotated Article 5221k, §6.01(a))].
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(b) For a complaint deferred to the commission by the fed-
eral government, timeliness of the complaint shall be measured by the
date on which the complaint is received by the federal government for
the purpose of satisfying the filing requirements of the Texas Labor
Code, §21.201 [(formerly Texas Revised Civil Statutes Annotated Ar-
ticle 5221k, §6.01(a))].

(c) For a complaint deferred to the commission by a local
commission, timeliness of the complaint shall be measured by the date
on which the complaint is received by the local commission for the
purpose of satisfying the filing requirements of the Texas Labor Code,
§21.201 [(formerly Texas Revised Civil Statutes Annotated Article
5221k, §6.01(a))].

(d) (No change.)

(e) The Act grants a local commission the exclusive right to
take appropriate action within the scope of its powers and jurisdiction
to process a complaint deferred by the commission pursuant to the re-
quirements of the Texas Labor Code, §21.155 [(formerly TexasRevised
Civil Statutes Annotated Article 5221k, §4.04)], and this chapter.

(f) A local commission may waive its right to the period of
exclusive processing of a complaint provided by the Act with respect
to any complaint or category of complaints by deferring a matter under
its jurisdiction to the commission pursuant to the Texas Labor Code,
§21.156 [(formerly Texas Revised Civil Statutes Annotated Article
5221k, §4.04(c))].

(g) - (k) (No change.)

(l) For purposes of satisfying the requirements of the Texas La-
bor Code, §21.155 [(formerly Texas Revised Civil Statutes Annotated
Article 5221k, §4.04)], the commission shall not assume jurisdiction
over a complaint deferred to a local commission, except as follows:

(1) - (2) (No change.)

(3) where the local commission has not acted on the
complaint pursuant to the requirements of the Texas Labor Code,
§21.155(c) [(formerly Texas Revised Civil Statutes Annotated Article
5221k, §4.04(b))], and this chapter.

§325.3. Final Determination of a Local Commission.
(a) (No change.)

(b) For purposes of satisfying the Texas Labor Code, §§21.208
and 21.251-21.256 [(formerly Texas Revised Civil Statutes Annotated
Article5221k, §7.01(a))], a local commission shall submit to the com-
mission by registered or certified mail, return receipt requested, notifi-
cation if a deferred complaint is dismissed, or shall submit, within 120
days of the date the complaint is deferred by the commission, writ-
ten notification if the local commission has not filed a civil action or
not successfully negotiated a conciliation agreement between the com-
plainant and respondent. A local commission shall notify the commis-
sion within five working days if the local commission does not intend
to act on a complaint deferred by the commission or if it receives a
complaint over which the commission has deferral jurisdiction.

§325.5. Eligibility.
(a) Notwithstanding any other rules of the commission, the

commission shall defer complaints pursuant to the Texas Labor Code,
§21.155 [(formerly Texas Revised Civil Statutes Annotated Article
5221k, §4.04)], to local commissions which are in compliance with
the following requirements:

(1) a political subdivision adopts and enforces an ordinance
pursuant to the Texas Labor Code, §21.151 [(formerly Texas Revised
Civil Statutes Annotated Article 5221k, §4.01)];

(2) a political subdivision or two or more political subdivi-
sions acting jointly creates a local commission pursuant to the Texas
Labor Code, §21.152 [(formerly Texas Revised Civil Statutes Anno-
tated Article 5221k, §4.02)];

(3) the local commission can exercise the powers pursuant
to the Texas Labor Code, §§21.153-21.154 [(formerly Texas Revised
Civil Statutes Annotated Article 5221k, §4.03)]; and

(4) (No change.)

(b) To be certified by the commission as a local commission
pursuant to this chapter and the Texas Labor Code, Subchapter D,
§§21.151-21.156 [(formerly Texas Revised Civil Statutes Annotated
Article 5221k, §§4.01-4.04)], the following materials and information
shall be submitted to the commission:

(1) - (6) (No change.)

(c) (No change.)

(d) If the commission does not certify the local commission
as subject to this chapter and the Texas Labor Code, Subchapter D,
§§21.151-21.156 [(formerly Texas Revised Civil Statutes Annotated
Article5221k, §§4.01-4.04)], it shall identify in writing the reasons for
noncertification and endeavor to provide the local commission the nec-
essary assistance to comply with the requirements established by this
chapter and the Texas Labor Code, Subchapter D, §§21.151-21.156
[(formerly Texas Revised Civil Statutes Annotated Article 5221k,
§§4.01-4.04)].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102309
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 437-3458

♦ ♦ ♦
CHAPTER 327. ADMINISTRATIVE REVIEW
SUBCHAPTER A. ADMINISTRATIVE
INVESTIGATION AND REVIEW
40 TAC §§327.3, 327.4, 327.6 - 327.10, 327.12

The Commissioners of the Texas Commission on Human
Rights propose amended §§327.3 concerning Subpoena,
327.4 concerning Dismissal of Complaint, 327.6 concerning
Conciliation, 327.7 concerning Notice to Complainant, 327.8
concerning Failure to Issue Notice, 327.9 concerning Access
to Commission Records, 327.10 concerning Confidentiality,
and 327.12 concerning Temporary Injunctive Relief. Amended
§§327.3, 327.4, 327.6, 327.7, 327.8, 327.9, 327.10, and 327.12
delete the reference to Texas Revised Civil Statutes Annotated
Article 5221k, which appear in parentheses after each citation
to Chapter 21 of the Texas Labor Code. Texas Revised Civil
Statutes Annotated Article 5221k was codified into Chapter 21
of the Texas Labor Code in 1995 by the 74th Texas Legislature.
It is no longer necessary to provide the reference to the historic
citation.
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Katherine A. Antwi, Interim Executive Director, has determined
that for each year of the first five years the amended rules are
in effect, there will be no fiscal impact on state and local govern-
ment as a result the amended rules.

Ms. Antwi has also determined that the public benefit will be
clarity and consistency within the rules. There will be neither
an economic cost nor adverse impact on small businesses or
individuals as a result of the amended rule.

Comments on the proposed amendments must be submitted
within 30 days after the publication of the amended section in
the Texas Register to Katherine A. Antwi, Interim Executive
Director, Mail Code 344, Texas Commission on Human Rights,
P.O. Box 13006, Austin, Texas, 78711 or by e-mail to kather-
ine.antwi@mail.capnet.state.tx.us. Any requests for a public
hearing must be submitted separately to the Interim Executive
Director.

The amendments are proposed under the Texas Labor Code,
Chapter 21, Sections 21.556 and 21.003, and Texas Administra-
tive Code, Chapter 321, Section 321.4 and Chapter 323, Section
323.5. The Texas Labor Code, Section 21.556, provides that the
Commission shall promulgate rules as are necessary and proper
to execute its duties and functions. The Texas Labor Code, Sec-
tion 21.003, and the Texas Administrative Code, Sections 321.4
and 323.5, grant the Commission authority to adopt procedural
rules to carry out the purposes and policies of Texas Commis-
sion on Human Rights Act.

No other code, article, or statute is affected by this action.

§327.3. Subpoena.

(a) To effect the purposes of this Act pursuant to the Texas
Labor Code, §21.003(4) [(formerly Texas Revised Civil Statutes An-
notated Article 5221k, §3.02(a)(7))], any commissioner, the executive
director, or his or her designee, shall have the authority to sign and
issue a subpoena to compel attendance of necessary witnesses for ex-
amination or testimony under oath or affirmation, and the production
of records, documents, and other evidence relevant to the investigation
of alleged violations of the Texas Labor Code, for inspection and copy-
ing. The issuance of subpoenas shall be governed by the Administra-
tive Procedure Act, Texas Government Code, Chapter 268, Subchapter
D, §2001.089 and §2001.103. The commission authorizes the execu-
tive director, or his or her designee, or a commissioner to exercise this
power on behalf of the commission.

(b) - (c) (No change.)

(d) On a failure to comply with a subpoena, the commission
shall apply to the district court of the county in which the person is
found, resides, or transacts business, for an order directing compliance
pursuant to the Texas Labor Code, §21.306(b) [(formerly Texas Re-
vised Civil Statutes Annotated Article 5221k, §8.02(b))].

§327.4. Dismissal of Complaint.

(a) - (f) (No change.)

(g) Where the commission dismisses a complaint filed with it,
the commission shall so notify in writing the complainant and the re-
spondent by registered or certified mail, return receipt requested. Such
notification shall inform the complainant of his or her right to file a
civil action against the respondent named in the complaint pursuant to
the Texas Labor Code, §21.208 and §21.252 [(formerly Texas Revised
Civil Statutes Annotated Article 5221k, §7.01(a))]. The commission
shall delegate authority to issue such notifications to the executive di-
rector or his or her designee.

§327.6. Conciliation.

(a) - (f) (No change.)

(g) Where the commission has not successfully negotiated a
conciliation agreement between the respondent and complainant, the
commission shall so notify in writing the complainant and respondent
by registered or certified mail, return receipt requested. Such notifica-
tion shall inform the complainant of his or her right to file a civil action
against the respondent named in the complaint pursuant to the Texas
Labor Code, §§21.208-21.252 [(formerly TexasRevised Civil Statutes
Annotated Article 5221k, §7.01(a))]. The executive director is autho-
rized to issue this notification on behalf of the commission.

(h) (No change.)

§327.7. Notice to Complainant.

(a) If the complaint filed with the commission pursuant to the
Texas Labor Code, §21.201 [(formerly Texas Revised Civil Statutes
Annotated Article 5221k, §6.01(a))], is dismissed by the commission
or is not resolved before the expiration of the 180th day after the date of
filing of the complaint, the commission shall so inform the complainant
in writing by registered or certified mail, return receipt requested. Any
complainant who is so informed may request the commission’s notice
of right to file a civil action. The complainant shall request the no-
tice in writing and identify the respondent, the commission’s complaint
number, and the United States Equal Employment Opportunity Com-
mission’s complaint number, if the complaint has been deferred by the
federal government.

(b) - (c) (No change.)

§327.8. Failure to Issue Notice.

The commission’s failure to issue a notice of right to file civil action af-
ter 180 days from the date the complaint is received by the commission
does not affect the complainant’s right under the Texas Labor Code,
§21.252(d) [(formerly Texas Revised Civil Statutes Annotated Article
5221k, §7.01(j))], to bring a civil action against the respondent.

§327.9. Access to Commission Records.

Pursuant to the limitations established by the Texas Labor Code,
§§21.304-21.305 [(formerly Texas Revised Civil Statutes Annotated
Article 5221k, §8.02(a))], the executive director shall, on written
request of a party to a complaint filed under the Texas Labor Code,
§21.201 [(formerly Texas Revised Civil Statutes Annotated Article
5221k, §6.01(a))], allow the party access to the commission’s records,
unless the complaint has been resolved through a voluntary settlement
or conciliation agreement, if:

(1) - (2) (No change.)

§327.10. Confidentiality.

(a) No officer or employee of the commission may make pub-
lic any information obtained by the commission under its authority un-
der the Texas Labor Code, §§21.201-21.207 [(formerly Texas Revised
Civil StatutesAnnotated Article5221k, §6.01)], except as necessary to
the conduct of a proceeding under this Act.

(b) (No change.)

§327.12. Temporary Injunctive Relief.

Based on a preliminary investigation of a complaint, the commission
may seek temporary injunctive relief pursuant to the Texas Labor
Code, §21.210 [(formerly Texas Revised Civil Statutes Annotated
Article 5221k, §6.01(g))].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102310
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 437-3458

♦ ♦ ♦
CHAPTER 329. JUDICIAL ACTION
40 TAC §329.1

The Commissioners of the Texas Commission on Human Rights
propose amended §329.1 concerning Enforcement. Amended
§329.1 deletes the reference to Texas Revised Civil Statutes An-
notated. Article 5221k, which appear in parentheses after each
citation to Chapter 21 of the Texas Labor Code. Texas Revised
Civil Statutes Annotated Article 5221k was codified into Chapter
21 of the Texas Labor Code in 1995 by the 74th Texas Legisla-
ture. It is no longer necessary to provide the reference to the
historic citation.

Katherine A. Antwi, Interim Executive Director has determined
that for each year of the first five years the amended rules are
in effect, there will be no fiscal impact on state and local govern-
ment as a result the amended rules.

Ms. Antwi has also determined that the public benefit will be
clarity and consistency within the rules. There will be neither
an economic cost nor adverse impact on small businesses or
individuals as a result of the amended rule.

Comments on the proposed amendment must be submitted
within 30 days after the publication of the amended section in
the Texas Register to Katherine A. Antwi, Interim Executive
Director, Mail Code 344, Texas Commission on Human Rights,
P.O. Box 13006, Austin, Texas, 78711 or by e-mail to kather-
ine.antwi@mail.capnet.state.tx.us. Any requests for a public
hearing must be submitted separately to the Interim Executive
Director.

This amendment is proposed under the Texas Labor Code,
Chapter 21, Sections 21.556 and 21.003, and Texas Admin-
istrative Code, Chapter 321, Section 321.4 and Chapter 323,
Section 323.5. The Texas Labor Code, Section 21.556, provides
that the Commission shall promulgate rules as are necessary
and proper to execute its duties and functions. The Texas Labor
Code, Section 21.003, and the Texas Administrative Code,
Sections 321.4 and 323.5, grant the Commission authority to
adopt procedural rules to carry out the purposes and policies of
Texas Commission on Human Rights Act.

No other code, article, or statute is affected by this action.

§329.1. Enforcement.

(a) The commission may bring a civil action against the re-
spondent named in a complaint to effect the purposes of the Act pur-
suant to the requirements of the Texas Labor Code, §21.251 [(formerly
Texas Revised Civil Statutes Annotated Article 5221k, §7.01(a))].

(b) (No change.)

(c) The commission, on a majority vote of the commissioners,
may intervene in any civil action pursuant to the requirements of the
Texas Labor Code, §21.255 [(formerly Texas Revised Civil Statutes
Annotated Article 5221k, §7.01(a))].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102311
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 437-3458

♦ ♦ ♦
CHAPTER 331. REPORTS AND RECORD
KEEPING
40 TAC §331.1

The Commissioners of the Texas Commission on Human Rights
propose amended §331.1 concerning Preservation and Use.
Amended §331.1 deletes the reference to Texas Revised Civil
Statutes Annotated. Article 5221k, which appear in parentheses
after each citation to Chapter 21 of the Texas Labor Code. Texas
Revised Civil Statutes Annotated Article 5221k was codified into
Chapter 21 of the Texas Labor Code in 1995 by the 74th Texas
Legislature. It is no longer necessary to provide the reference
to the historic citation.

Katherine A. Antwi, Interim Executive Director has determined
that for each year of the first five years the amended rules are
in effect, there will be no fiscal impact on state and local govern-
ment as a result the amended rules.

Ms. Antwi has also determined that the public benefit will be
clarity and consistency within the rules. There will be neither
an economic cost nor adverse impact on small businesses as a
result of the amended rule.

Comments on the proposed amendment must be submitted
within 30 days after the publication of the amended section in
the Texas Register to Katherine A. Antwi, Interim Executive
Director, Mail Code 344, Texas Commission on Human Rights,
P.O. Box 13006, Austin, Texas, 78711 or by e-mail to kather-
ine.antwi@mail.capnet.state.tx.us. Any requests for a public
hearing must be submitted separately to the Interim Executive
Director.

This amendment is proposed under the Texas Labor Code,
Chapter 21, Sections 21.556 and 21.003, and Texas Admin-
istrative Code, Chapter 321, Section 321.4 and Chapter 323,
Section 323.5. The Texas Labor Code, Section 21.556, provides
that the Commission shall promulgate rules as are necessary
and proper to execute its duties and functions. The Texas Labor
Code, Section 21.003, and the Texas Administrative Code,
Sections 321.4 and 323.5, grant the Commission authority to
adopt procedural rules to carry out the purposes and policies of
Texas Commission on Human Rights Act.

No other code, article, or statute is affected by this action.

§331.1. Preservation and Use.
The commission shall require a person under investigation in connec-
tion with a complaint filed under this Act or subject to the Act to make
and keep records pursuant to the requirements of the Texas Labor Code,
§§21.301-21.303 [(formerly Texas Revised Civil Statutes Annotated
Article 5221k, §8.01)].
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102312
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 437-3458

♦ ♦ ♦
CHAPTER 333. CONFORMITY
40 TAC §333.1

The Commissioners of the Texas Commission on Human Rights
propose amended §333.1 concerning Conformity. Amended
§333.1 deletes the reference to Texas Revised Civil Statutes
Annotated Article 5221k, which appear in parentheses after
each citation to Chapter 21 of the Texas Labor Code. Texas
Revised Civil Statutes Annotated Article 5221k was codified into
Chapter 21 of the Texas Labor Code in 1995 by the 74th Texas
Legislature. It is no longer necessary to provide the reference
to the historic citation.

Katherine A. Antwi, Interim Executive Director has determined
that for each year of the first five years the amended rules are
in effect, there will be no fiscal impact on state and local govern-
ment as a result the amended rules.

Ms. Antwi has also determined that the public benefit will be
clarity and consistency within the rules. There will be neither
an economic cost nor adverse impact on small businesses or
individiuals as a result of the amended rule.

Comments on the proposed amendment must be submitted
within 30 days after the publication of the amended section in
the Texas Register to Katherine A. Antwi, Interim Executive

Director, Mail Code 344, Texas Commission on Human Rights,
P.O. Box 13006, Austin, Texas, 78711 or by e-mail to kather-
ine.antwi@mail.capnet.state.tx.us. Any requests for a public
hearing must be submitted separately to the Interim Executive
Director.

This amendment is proposed under the Texas Labor Code,
Chapter 21, Sections 21.556 and 21.003, and Texas Admin-
istrative Code, Chapter 321, Section 321.4 and Chapter 323,
Section 323.5. The Texas Labor Code, Section 21.556, provides
that the Commission shall promulgate rules as are necessary
and proper to execute its duties and functions. The Texas Labor
Code, Section 21.003, and the Texas Administrative Code,
Sections 321.4 and 323.5, grant the Commission authority to
adopt procedural rules to carry out the purposes and policies of
Texas Commission on Human Rights Act.

No other code, article, or statute is affected by this action.

§333.1. Conformity.

Pursuant to the Texas Labor Code, §21.006 [(formerly Texas Revised
Civil Statutes Annotated Article 5221k, §10.05)], the commission is
authorized to administer the provisions of this Act in a manner neces-
sary to qualify for 706 deferral agency designation and the receipt of
funds from the federal government.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on April 23, 2001.

TRD-200102313
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Earliest possible date of adoption: June 3, 2001
For further information, please call: (512) 437-3458

♦ ♦ ♦
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WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.



TITLE 1. ADMINISTRATION

PART 12. COMMISSION ON STATE
EMERGENCY COMMUNICATIONS

CHAPTER 251. REGIONAL PLANS--
STANDARDS
1 TAC §251.9

The Commission on State Emergency Communications has
withdrawn from consideration the proposed amendment to
§251.9 which appeared in the November 10, 2000, issue of the
Texas Register (25 TexReg 11197).

Filed with the Office of the Secretary of State on April 23, 2001.

TRD-200102331
Carey F. Spence
Executive Director
Commission on State Emergency Communications
Effective date: April 23, 2001
For further information, please call: (512) 305-6933

♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.



TITLE 1. ADMINISTRATION

PART 13. TEXAS INCENTIVE AND
PRODUCTIVITY COMMISSION

CHAPTER 271. PROCEDURAL RULES
1 TAC §271.21

The Texas Incentive and Productivity Commission adopts pro-
posed rule 1 TAC §271.21 without changes to the proposed rule
as it was published in the January 19, 2001, issue of Texas Reg-
ister (26 TexReg 735).

The rules the Board adopts by reference provide for a policy
and a purpose for the rules, definitions applicable to the HUB
rules, annual procurement HUB utilization goals, subcontracting
requirements, agency planning responsibilities, state agency re-
porting requirements, a HUB certification process, protests from
denial of HUB applications, a HUB recertification process, revo-
cation provisions, certification and compliance reviews, compi-
lation of a HUB directory, HUB graduation procedures, review
and revision of GSC’s HUB program, a memorandum of under-
standing between GSC and the Texas Department of Economic
Development concerning technical assistance and budgeting for
the HUB program, HUB Coordinator responsibilities, HUB forum
programs for state agencies, and a mentor-protégé program.

No comments were received in response to the proposed rule
amendments.

The new rule conforms to and is adopted pursuant to the au-
thority of Texas Government Code, §2161.003, which directs all
state agencies to adopt the rules of the General Services Com-
mission (GSC) regarding historically underutilized businesses
(HUBs) as the agency’s own rules. Those rules apply to the
Board’s purchase of goods and services paid for with appro-
priated money. The rule also is adopted under the Commis-
sion’s general rule making authority under Texas Government
Code, §2108.004 which authorizes the Commission to adopt
rules to carry out Chapter 2108 of the Texas Government Code,
the statute governing the activities of the Commission.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 19, 2001.

TRD-200102252

Ed Bloom
Executive Director
Texas Incentive and Productivity Commission
Effective date: May 9, 2001
Proposal publication date: January 19, 2001
For further information, please call: (512) 475-2393

♦ ♦ ♦
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 129. STUDENT ATTENDANCE
SUBCHAPTER AA. COMMISSIONER’S
RULES
19 TAC §129.1023, §129.1025

The Texas Education Agency (TEA) adopts new §129.1023 and
§129.1025, concerning student attendance accounting without
changes to the proposed text as published in the February 9,
2001, issue of the Texas Register (26 TexReg 1228) and will
not be republished. The new sections adopt by reference the
2000- 2001 Student Attendance Accounting Handbook which
provides student attendance accounting rules for school districts
and charter schools. Texas Education Code (TEC), §42.004, re-
quires the commissioner, in accordance with rules of the State
Board of Education (SBOE), to take such action and require
such reports as may be necessary to implement and adminis-
ter the Foundation School Program (FSP). SBOE rule, 19 Texas
Administrative Code §129.21, delineates responsibilities of the
commissioner to provide: guidelines for attendance accounting,
necessary records and procedures required of school districts
in preparation of a daily attendance register, and provisions for
special circumstances regarding attendance accounting.

The 2000-2001 Student Attendance Accounting Handbook pro-
vides school districts and charter schools with the FSP eligi-
bility requirements of all students, prescribes the minimum re-
quirements of all student attendance accounting systems, lists
the documentation requirements for attendance audit purposes,
specifies the minimum standards for systems that are entirely
functional without the use of paper, and details the responsi-
bilities of all district personnel involved in student attendance
accounting. The TEA will distribute FSP resources under the
procedures specified in the 2000-2001 Student Attendance Ac-
counting Handbook. Given the statewide application of the atten-
dance accounting rules and the existence of sufficient statutory
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authority for the commissioner of education to adopt by refer-
ence the 2000-2001 Student Attendance Accounting Handbook,
legal counsel with the TEA recommended that the procedures
contained in the handbook be adopted as part of the Texas Ad-
ministrative Code.

No comments were received regarding adoption of the new sec-
tions.

The new sections are adopted under Texas Education Code,
§42.004, 74th Texas Legislature, 1995, which authorizes the
commissioner of education, in accordance with rules of the
State Board of Education, to take such action and require such
reports consistent with TEC, Chapter 42, as may be necessary
to implement and administer the Foundation School Program.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 20, 2001.

TRD-200102258
Criss Cloudt
Associate Commissioner, Accountability Reporting and Research
Texas Education Agency
Effective date: May 10, 2001
Proposal publication date: February 9, 2001
For further information, please call: (512) 463-9701

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 2. TEXAS STATE BOARD OF
BARBER EXAMINERS

CHAPTER 51. PRACTICE AND PROCEDURE
SUBCHAPTER A. THE BOARD
22 TAC §51.3

The Texas State Board of Barber Examiners adopts amend-
ments to §51.3, concerning Administrative Fines without
changes to the text published in the March 2, 2001, issue of the
Texas Register (26 TexReg 1820).

The amendments occur in §51.3 Administrative Fines, (b)
Fine Schedule under Penalties for Practice and Procedures
Violations, Category VA not to exceed the following amounts
1st $100, 2nd $300, 3rd $500 Expired License changes the
reference from TEX. OCC CODE ANN. §1601.402 to TEX. OCC
CODE ANN. §1601.251 the change will reference to the correct
statute; Practice and Procedures Category II not to exceed
the following amounts 1st $500, 2nd $750, 3rd $1000 will be
adding a new rule violation Right of Access reference §51.6;
under Practice and Procedures Category VC not to exceed the
following amounts 1st $50, 2nd $100, 3rd $150 will be adding a
new rule violation Current Address reference §51.4.

There were no comments received on the proposed amendment
to §51.3.

The amendment is proposed under former Texas Barber Law,
Texas Civil Statutes, Article 8407a, Section 24A-M, (repealed)
now recodified Texas Occupations Code Chapter 1601.155
(1999), which provides the board with the authority to impose

administrative penalties to protect the public’s health and safety.
No other Article or Statute is effected by this amendment.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 17, 2001.

TRD-200102202
Will K. Brown
Executive Director
Texas State Board of Barber Examiners
Effective date: May 7, 2001
Proposal publication date: March 2, 2001
For further information, please call: (512) 305-8475

♦ ♦ ♦
22 TAC §§51.4 - 51.6

The Texas State Board of Barber Examiners adopts new §51.4,
concerning Current Mailing Address and Change of Mailing Ad-
dress; §51.5, concerning Good Standing Required for License
Renewal; §51.6 concerning Right of Access, without changes to
the text published in the March 2, 2001, issue of the Texas Reg-
ister (26 TexReg 1820).

The new §51.4 Current mailing Address and change of Mailing
Address requires a current mailing address be on file and all
Licensees must notify the board within 10 days of any mailing
address change. The new §51.5 Good Standing Required for
License Renewal states no licensee shall be able to renew a
license if they are in default. The new §51.6 Right of Access
authorizes a representative of the board to enter a business to
conduct an inspection.

There were no comments received on the proposed new §§51.4
- 51.6.

The new rules are adopted under former Texas Barber Law,
Texas Civil Statutes, Article 8401-8407a, Section §28(a), (re-
pealed) now recodified by House Bill 3155 as Chapter 1601.155
OCCUPATIONS CODE (1999), which vest the board with the
authority to make and enforce all rules and regulations neces-
sary for the performance of its duties, to establish standards of
conduct and ethics for all persons licensed or practicing under
the provision of the Texas Barber Law, and to regulate the
practice and teaching of barbering in keeping with the intent of
the Texas Barber Law and to ensure strict compliance with the
Texas Barber Law.

The following sections of the Texas Barber Law, Texas Civil
Statutes, Article 8401-8407a, (repealed) now recodified by
House Bill 3155 as Chapter 1601 of the TEXAS OCCUPATIONS
CODE (1999) are effected by the proposed new §51.4 Current
Mailing Address and Change of Mailing Address; §51.5 Good
Standing Required for License Renewal; §51.6 Right of Access
and are as follows: TEX. OCC. CODE 1601.001 and 1601.155.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 17, 2001.

TRD-200102201
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Will K. Brown
Executive Director
Texas State Board of Barber Examiners
Effective date: May 7, 2001
Proposal publication date: March 2, 2001
For further information, please call: (512) 305-8475

♦ ♦ ♦
SUBCHAPTER I. DEFINITIONS
22 TAC §51.141

The Texas State Board of Barber Examiners adopts new
§51.141, concerning Definitions, without changes to the pro-
posed text as published in the March 2, 2001, issue of the Texas
Register (26 TexReg 1820).

The new §51.141, Definitions, clarifies words and terms, when
used in the chapter, for the Line of Demarcation between "the
hair" and "the beard’, the hair Relating to Haircutting, the Side-
burn, the Beard and Out of Scope. The board’s adoption of
the rules is in accordance with the board’s Rule Review Plan
adopted pursuant to Article IX, §167 of the Appropriation Act.

There were no comments received on the proposed new
§51.141.

The new rule is adopted pursuant to Texas Barber Law, Texas
Civil Statutes, Article 8407a, §28(a), (repealed) now recodified
by House Bill 3155 as Chapter 1601.155 OCCUPATIONS CODE
(1999), which vest the board with the authority to make and en-
force all rules and regulations necessary for the performance of
its duties, to establish standards of conduct and ethics for all per-
sons licensed or practicing under the provision of the Texas Bar-
ber Law, and to regulate the practice and teaching of barbering
in keeping with the intent of the Texas Barber Law and to ensure
strict compliance with the Texas Barber Law.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 17, 2001.

TRD-200102200
Will K. Brown
Executive Director
Texas State Board of Barber Examiners
Effective date: May 7, 2001
Proposal publication date: March 2, 2001
For further information, please call: (512) 305-8475

♦ ♦ ♦
PART 29. TEXAS BOARD OF
PROFESSIONAL LAND SURVEYING

CHAPTER 661. GENERAL RULES OF
PROCEDURES AND PRACTICES
SUBCHAPTER E. CONTESTED CASES
22 TAC §661.60, §661.97

The Texas Board of Professional Land Surveying adopts new
§661.60, concerning Responsibility to the Board and §661.97,

concerning Action in Another Jurisdiction. Section 661.60 is
adopted with minor changes to the proposed text as published
in the January 19, 2001, issue of the Texas Register (26 TexReg
756). Section 661.97 is adopted without changes to the pro-
posed text as published in the January 19, 2001, issue of the
Texas Register (26 TexReg 756) and will not be republished.

Section 661.60 clarifies the repercussion of not complying with
deadline dates established by the Board. Section 661.97 clari-
fies actions the Board can take against registrants if disciplinary
actions are taken in another jurisdiction.

Section 661.60 required some minor formatting changes. The
word "/her" has been added after "his" in subsection (a)(2).

No comments were received regarding adoption of the rules.

The new sections are adopted under Texas Civil Statutes, Arti-
cle 5282c, §9, which provides the Texas Board of Professional
Land Surveying with the authority to make and enforce all rea-
sonable and necessary rules, regulations and bylaws not incon-
sistent with the Texas Constitution, the laws of this state, and this
Act.

§661.60. Responsibility to the Board.
(a) A registrant/licensee/SIT whose registration/license/certi-

fication is current or has expired but is renewable under the Texas Pro-
fessional Land Surveying Practices Act and Board rules, is subject to all
provisions of the Act and Board rules. A registrant/licensee/SIT shall
respond fully and truthfully to all Board inquiries and furnish all maps,
plats, surveys or other information or documentation requested by the
Board within 30 days of such registrant’s licensee’s or SIT’s receipt
of a Board inquiry or request concerning matters under the jurisdiction
of the Board. An inquiry or request shall be deemed received on the
earlier of:

(1) the date actually received as reflected by a delivery re-
ceipt from the United States Postal Service or a private courier or

(2) two days after the Board request or inquiry is deposited
in a postage paid envelope in the United States mail addressed to the
registrant, licensee or SIT at his/her last address reflected on the records
of the Board.

(b) Any registrant, licensee or SIT subject to Board decisions
or orders shall fully comply with the final decisions and orders within
any time periods which might be specified in such decisions or orders.
Failure to timely, fully and truthfully respond to Board inquiries, failure
to furnish requested information, or failure to timely and fully comply
with Board decisions and orders, shall constitute separate offenses of
misconduct subject to such penalties as may be imposed by the Board
as provided under the Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 18, 2001.

TRD-200102230
Sandy Smith
Executive Director
Texas Board of Professional Land Surveying
Effective date: May 8, 2001
Proposal publication date: January 19, 2001
For further information, please call: (512) 452-9427

♦ ♦ ♦
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TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 6. TEXAS COMMISSION FOR
THE DEAF AND HARD OF HEARING

CHAPTER 183. BOARD FOR EVALUATION
OF INTERPRETERS AND INTERPRETER
CERTIFICATION
SUBCHAPTER E. FEES
40 TAC §183.573

The Texas Commission for the Deaf and Hard of Hearing adopts
an amendment to §183.573, concerning Fees, without changes
to the text published in the November 17, 2000, Texas Register
(25 TexReg 11379). This rule will update the format in which the
fees are published.

No comments were received on the proposed changes.

This amendment is adopted under the Human Resources Code,
§81.006(b) (3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.

No other statute, code or article is affected by this adoption.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 17, 2001.

TRD-200102182
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Effective date: May 7, 2001
Proposal publication date: November 17, 2000
For further information, please call: (512) 407-3250

♦ ♦ ♦
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REVIEW OF AGENCY RULES
This Section contains notices of state agency rules review as directed by Texas Government Code,
§2001.039. Included here are (1) notices of plan to review; (2) notices of intention to review, which
invite public comment to specified rules; and (3) notices of readoption, which summarize public
comment to specified rules. The complete text of an agency’s plan to review is available after it is
filed with the Secretary of State on the Secretary of State’s web site (http://www.sos.state.tx.us/
texreg). The complete text of an agency’s rule being reviewed and considered for readoption is
available in the Texas Administrative Code on the web site (http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that
is reviewing the rules. Questions about the web site and printed copies of these notices may be
directed to the Texas Register office.



Proposed Rule Reviews
Texas Commission on Human Rights

Title 40, Part 11

The Texas Commission on Human Rights files this notice of intention
to review Texas Administrative Code, Title 40, Chapter 335, consist-
ing of §§335.1 - 335.7, concerning General Provisions. This review
is undertaken pursuant to Government Code, §2001.039, and the Gen-
eral Appropriations Act of 1997, Article IX, §167, which require state
agencies to review and consider for readoption each of their rules every
four years. The commission will accept comments for 30 days follow-
ing the publication of this notice in theTexas Registeras to whether the
reasons for adopting the sections under review continue to exist.

Any questions or written comments pertaining to this notice of
intention to review should be directed to Katherine A. Antwi,
Interim Executive Director, Texas Commission on Human Rights,
P. O. Box 13006, Austin, Texas 78711, or by e-mail to kather-
ine.antwi@mail.capnet.state.tx.us. Any proposed changes to rules as
a result of the review will be published in the Proposed Rules Section
of theTexas Registerand will be open for an additional 30 day public
comment period prior to final adoption or repeal by the commission.

TRD-200102238
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Filed: April 19, 2001

♦ ♦ ♦
The Texas Commission on Human Rights files this notice of intention
to review Texas Administrative Code, Title 40, Chapters 336 and 337,
consisting of §336.1, concerning Commission and §§337.1 - 337.3,
concerning Referral to Municipalities. This review is undertaken pur-
suant to Government Code, §2001.039, and the General Appropriations
Act of 1997, Article IX, §167, which require state agencies to review
and consider for readoption each of their rules every four years. The
commission will accept comments for 30 days following the publica-
tion of this notice in theTexas Registeras to whether the reasons for
adopting the sections under review continue to exist.

Any questions or written comments pertaining to this notice of
intention to review should be directed to Katherine A. Antwi,
Interim Executive Director, Texas Commission on Human Rights,
P. O. Box 13006, Austin, Texas 78711, or by e-mail to kather-
ine.antwi@mail.capnet.state.tx.us. Any proposed changes to rules as
a result of the review will be published in the Proposed Rules Section
of theTexas Registerand will be open for an additional 30 day public
comment period prior to final adoption or repeal by the commission.

TRD-200102239
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Filed: April 19, 2001

♦ ♦ ♦
The Texas Commission on Human Rights files this notice of intention
to review Texas Administrative Code, Title 40, Chapter 338, consist-
ing of §§338.1 - 338.8, concerning Exempted Real Estate-Related Ex-
emptions. This review is undertaken pursuant to Government Code,
§2001.039, and the General Appropriations Act of 1997, Article IX,
§167, which require state agencies to review and consider for readop-
tion each of their rules every four years. The commission will accept
comments for 30 days following the publication of this notice in the
Texas Registeras to whether the reasons for adopting the sections un-
der review continue to exist.

Any questions or written comments pertaining to this notice of
intention to review should be directed to Katherine A. Antwi,
Interim Executive Director, Texas Commission on Human Rights,
P. O. Box 13006, Austin, Texas 78711, or by e-mail to kather-
ine.antwi@mail.capnet.state.tx.us. Any proposed changes to rules as
a result of the review will be published in the Proposed Rules Section
of theTexas Registerand will be open for an additional 30 day public
comment period prior to final adoption or repeal by the commission.

TRD-200102240
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Filed: April 19, 2001

♦ ♦ ♦
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The Texas Commission on Human Rights files this notice of intention
to review Texas Administrative Code, Title 40, Chapter 339, consist-
ing of §§339.1 - 339.18, concerning Discriminatory Housing Practices.
This review is undertaken pursuant to Government Code, §2001.039,
and the General Appropriations Act of 1997, Article IX, §167, which
require state agencies to review and consider for readoption each of
their rules every four years. The commission will accept comments for
30 days following the publication of this notice in theTexas Registeras
to whether the reasons for adopting the sections under review continue
to exist.

Any questions or written comments pertaining to this notice of
intention to review should be directed to Katherine A. Antwi,
Interim Executive Director, Texas Commission on Human Rights,
P. O. Box 13006, Austin, Texas 78711, or by e-mail to kather-
ine.antwi@mail.capnet.state.tx.us. Any proposed changes to rules as
a result of the review will be published in the Proposed Rules Section
of theTexas Registerand will be open for an additional 30 day public
comment period prior to final adoption or repeal by the commission.

TRD-200102241
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Filed: April 19, 2001

♦ ♦ ♦
The Texas Commission on Human Rights files this notice of intention
to review Texas Administrative Code, Title 40, Chapter 340, consist-
ing of §§340.1 - 340.28, concerning Administrative Enforcement. This
review is undertaken pursuant to Government Code, §2001.039, and
the General Appropriations Act of 1997, Article IX, §167, which re-
quire state agencies to review and consider for readoption each of their
rules every four years. The commission will accept comments for 30
days following the publication of this notice in theTexas Registeras to
whether the reasons for adopting the sections under review continue to
exist.

Any questions or written comments pertaining to this notice of
intention to review should be directed to Katherine A. Antwi,
Interim Executive Director, Texas Commission on Human Rights,
P. O. Box 13006, Austin, Texas 78711, or by e-mail to kather-
ine.antwi@mail.capnet.state.tx.us. Any proposed changes to rules as
a result of the review will be published in the Proposed Rules Section
of theTexas Registerand will be open for an additional 30 day public
comment period prior to final adoption or repeal by the commission.

TRD-200102242
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Filed: April 19, 2001

♦ ♦ ♦
The Texas Commission on Human Rights files this notice of intention
to review Texas Administrative Code, Title 40, Chapter 341, consisting
of §§341.1 - 341.16, concerning Administrative Hearings Proceedings.
This review is undertaken pursuant to Government Code, §2001.039,
and the General Appropriations Act of 1997, Article IX, §167, which
require state agencies to review and consider for readoption each of
their rules every four years. The commission will accept comments for
30 days following the publication of this notice in theTexas Registeras
to whether the reasons for adopting the sections under review continue
to exist.

Any questions or written comments pertaining to this notice of
intention to review should be directed to Katherine A. Antwi,
Interim Executive Director, Texas Commission on Human Rights,
P. O. Box 13006, Austin, Texas 78711, or by e-mail to kather-
ine.antwi@mail.capnet.state.tx.us. Any proposed changes to rules as
a result of the review will be published in the Proposed Rules Section
of theTexas Registerand will be open for an additional 30 day public
comment period prior to final adoption or repeal by the commission.

TRD-200102243
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Filed: April 19, 2001

♦ ♦ ♦
The Texas Commission on Human Rights files this notice of intention
to review Texas Administrative Code, Title 40, Chapters 342 and 343
consisting of §§342.1 - 342.3, concerning Prompt Judicial Action, and
§§343.1 - 3343.5, concerning Enforcement by a Private Person. This
review is undertaken pursuant to Government Code, §2001.039, and
the General Appropriations Act of 1997, Article IX, §167, which re-
quire state agencies to review and consider for readoption each of their
rules every four years. The commission will accept comments for 30
days following the publication of this notice in theTexas Registeras to
whether the reasons for adopting the sections under review continue to
exist.

Any questions or written comments pertaining to this notice of
intention to review should be directed to Katherine A. Antwi,
Interim Executive Director, Texas Commission on Human Rights,
P. O. Box 13006, Austin, Texas 78711, or by e-mail to kather-
ine.antwi@mail.capnet.state.tx.us. Any proposed changes to rules as
a result of the review will be published in the Proposed Rules Section
of theTexas Registerand will be open for an additional 30 day public
comment period prior to final adoption or repeal by the commission.

TRD-200102244
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Filed: April 19, 2001

♦ ♦ ♦
The Texas Commission on Human Rights files this notice of intention
to review Texas Administrative Code, Title 40, Chapters 344, 345, 346,
347 and 348, consisting of §§344.1 - 344.3, concerning Other Action
by the Commission, §345.1, concerning Prevailing Party, §346.1, con-
cerning Fair Housing Fund, §347.1, concerning Statutory Authority,
and §348.1, concerning Effective Date. This review is undertaken pur-
suant to Government Code, §2001.039, and the General Appropriations
Act of 1997, Article IX, §167, which require state agencies to review
and consider for readoption each of their rules every four years. The
commission will accept comments for 30 days following the publica-
tion of this notice in theTexas Registeras to whether the reasons for
adopting the sections under review continue to exist.

Any questions or written comments pertaining to this notice of
intention to review should be directed to Katherine A. Antwi,
Interim Executive Director, Texas Commission on Human Rights,
P. O. Box 13006, Austin, Texas 78711, or by e-mail to kather-
ine.antwi@mail.capnet.state.tx.us. Any proposed changes to rules as
a result of the review will be published in the Proposed Rules Section
of theTexas Registerand will be open for an additional 30 day public
comment period prior to final adoption or repeal by the commission.
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TRD-200102245
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Filed: April 19, 2001

♦ ♦ ♦
Texas Natural Resource Conservation Commission

Title 30, Part 1

The Texas Natural Resource Conservation Commission (commission)
files this notice of intention to review and proposes the readoption of
Chapter 112, Control of Air Pollution from Sulfur Compounds. This
review of Chapter 112 is proposed in accordance with the requirements
of Texas Government Code, §2001.039, and the General Appropria-
tions Act, Article IX, §9-10.13, 76th Legislature, 1999, which require
state agencies to review and consider for readoption each of their rules
every four years. The review must include an assessment of whether
the reasons for the rules continue to exist.

CHAPTER SUMMARY

Chapter 112 regulates, through state and federal air quality standards,
the control of air pollution from sulfur compounds, which include sul-
fur dioxide (SO

2
), sulfuric acid mist (H

2
SO

4
), hydrogen sulfide (H

2
S),

and total reduced sulfur (TRS). Chapter 112 was initially adopted in
1968 by the Texas Air Control Board (TACB) in accordance with the
Texas Clean Air Act (TCAA) of the 60th Legislature, 1967. The stan-
dards adopted at that time were state air quality standards, because the
Federal Clean Air Act of 1970, as codified in 42 United States Code
(USC), had not been promulgated and there were no federal air qual-
ity standards. In 1972, the TACB submitted the SO

2
rules as part of the

state implementation plan (SIP) for the SO
2
national ambient air quality

standard (NAAQS) in accordance with 42 USC, §7409, National Pri-
mary and Secondary Ambient Air Quality Standards; and §7410, State
Implementation Plans for National Primary and Secondary Ambient
Air Quality Standards. In 1973, the TACB adopted rules concerning
SO

2
emission limits from all processes, including sulfuric acid plants,

in non-ferrous smelters. In 1989, the TACB adopted rules and a state
plan concerning control of sulfuric acid mist and TRS from existing
facilities in accordance with 42 USC, §7411(d), Standards of Perfor-
mance for Existing Sources.

This chapter is organized in four parts called undesignated (does not
have an outline designation) heads. The first undesignated head, Con-
trol of Sulfur Dioxide, contains the definitions; compliance, reporting,
and recordkeeping requirements; air quality standards in the form of
net ground level concentration limits; conditions for exemption from
the net ground level concentration limits; allowable emission rate stan-
dards for various types of facilities that emit SO

2
; plan requirements

for temporary low-sulfur fuel shortages; area control plan requirements
specifying conditions for exemption from net ground level concentra-
tion limits for all SO

2
emitting facilities inside a specified area of the

state; and an allowable emission rate standard for facilities operating
under an area control plan. The specific types of SO

2
emitting facili-

ties covered by allowable emission rate standards include sulfuric acid
plants burning elemental sulfur, sulfuric acid plants, sulfur recovery
plants, solid fossil fuel-fired steam generators, plants combusting liquid
fuel, and nonferrous smelters. The second undesignated head, Control
of Hydrogen Sulfide, establishes an allowable net ground level concen-
tration limit of 0.08 part per million (ppm) averaged over a 30-minute
period for H

2
S emission sources located near for property used for res-

idential, business, or commercial purposes; a net ground level concen-
tration limit of 0.12 ppm averaged over a 30-minute period for sources

located near property used for purposes other than residential, busi-
ness, or commercial; and specifies the procedures by which the H

2
S

net ground level concentration may be determined. The third undesig-
nated head, Control of Sulfuric Acid, establishes net ground level con-
centration limits for H

2
SO

4
acid emission sources; allowable emission

rate standards for specific types of H
2
SO

4
mist emission sources (H

2
SO

4

or oleum facilities burning elemental sulfur, alkylation acid, hydrogen
sulfide, organic sulfides, mercaptans, or acid sludge); an exemption
for H

2
SO

4
plants or facilities used exclusively as SO

2
control systems,

chamber process plants, acid concentrators, or oleum storage and trans-
fer facilities; specifies the procedures by which the H

2
SO

4
net ground

level concentrations and maximum allowable emission rates may be
determined; inspection and recordkeeping requirements; and compli-
ance schedules. Finally, the fourth undesignated head, Control of Total
Reduced Sulfur, establishes emission limits and alternate emission lim-
its for TRS compounds from kraft pulp mills; inspection requirements;
monitoring and recordkeeping requirements; and compliance sched-
ules. The chapter has been revised a total of nine times since its initial
adoption in January 1968.

PRELIMINARY ASSESSMENT OF WHETHER THE REASONS
FOR THE RULES CONTINUE TO EXIST

The commission conducted a preliminary review and determined
that the reasons for the rules in Chapter 112 continue to exist. These
rules are needed to control emissions of SO

2
, H

2
S, H

2
SO

4
, and TRS

throughout the state. Specifically, the rules controlling SO
2

were
developed under the authority of TCAA, §382.011, General Powers
and Duties, which authorizes the commission to control air contami-
nants; §382.013, Air Quality Control Regions, which authorizes the
commission to designate air quality control regions; and §382.017,
Rules, which authorizes the commission to adopt rules to implement
TCAA. The rules controlling SO

2
are also needed to implement TCAA,

§382.012, State Air Control Plan, which mandates the commission
to develop a comprehensive plan for the proper control of the state’s
air; and 42 USC, §7409 and §7410 to control SO

2
from sources in

specific counties to maintain attainment of the primary and secondary
SO

2
NAAQS. The rules controlling H

2
S were developed under the

authority of TCAA, §§382.011, 382.013, and 382.017; needed to
implement TCAA, §382.012. The rules controlling H

2
SO

4
and TRS

were developed under the authority of TCAA, §§382.011, 382.013,
and §382.017. The rules controlling H

2
SO

4
and TRS are also needed

to implement TCAA, §382.012 and 42 USC, §7411(d) to control
specifically designated pollutants from existing designated sources.

The commission’s preliminary review of Chapter 112 revealed a num-
ber of inconsistencies, incorrect references, and outdated citations. In
addition, Chapter 112 requires a method of calculating emission rates
(Sutton’s equation) that is potentially outdated, and possibly should be
augmented or replaced by the dispersion modeling techniques. The
commission specifically seeks public comment regarding which is the
more acceptable and appropriate method, the use of Sutton’s equation
with data from stack samples and measurements, or dispersion model-
ing techniques.

PUBLIC COMMENT

This proposal is limited to the review in accordance with the require-
ments of Texas Government Code, §2001.039, and the General Appro-
priations Act, Article IX, §9-10.13, 76th Legislature, 1999. The com-
mission invites public comment on whether the reasons for the rules
in Chapter 112 continue to exist. Any identified updates, consistency
issues, or other needed changes will be addressed in subsequent rule-
making actions, after comments are received and evaluated. Comments
may be submitted to Joyce Spencer, Office of Environmental Policy,
Analysis, and Assessment, MC 205, P.O. Box 13087, Austin, Texas
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78711-3087 or faxed to (512) 239-4808. All comments should refer-
ence Rule Log Number 1999-011-112-AI. Comments must be received
by 5:00 p.m., June 4, 2001. For further information or questions con-
cerning this proposal, please contact Debra Barber, Policy and Regu-
lations Division, at (512) 239-0412; or Alan J. Henderson, Policy and
Regulations Division, at (512) 239-1510.

TRD-200102303
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: April 23, 2001

♦ ♦ ♦
The Texas Natural Resource Conservation Commission (commission)
files this notice of intention to review and proposes the readoption of
Chapter 317, Design Criteria for Sewerage Systems. This review of
Chapter 317 is proposed in accordance with the requirements of Texas
Government Code, §2001.039, and the General Appropriations Act,
Article IX, §9-10.13, 76th Legislature, 1999, which require state agen-
cies to review and consider for readoption each of their rules every four
years. A review must include an assessment of whether the reasons for
the rules continue to exist.

CHAPTER SUMMARY

Chapter 317 provides standards for the commission to use in its re-
view and approval of plans and specifications for treatment facilities,
sewer systems, and disposal systems that transport, treat, or dispose
of primarily domestic wastes. These standards are intended to promote
the design of facilities in accordance with effluent quality requirements
necessary to meet state water quality standards, good public health,
and water quality engineering practices. At a minimum, Chapter 317
includes requirements for a preliminary engineering report which pro-
vides the general engineering concepts underlying the proposed project
as well as the final engineering report detailing the fully developed
project along with related plans and specifications.

PRELIMINARY ASSESSMENT OF WHETHER THE REASONS
FOR THE RULES CONTINUE TO EXIST

The commission conducted a preliminary review and determined that
the reasons for the rules in Chapter 317 continue to exist. Chapter 317 is
authorized under Texas Water Code (TWC), §5.103, which allows the
commission to adopt any rules necessary to carry out its powers and
duties; TWC, §26.011, which provides the commission the authority
to adopt rules consistent with provisions in the TWC relating to waste
discharges; and TWC, §26.023, which requires the commission to set
water quality standards for all water in the state. Chapter 317 is also
specifically authorized under TWC, §26.034, which requires the com-
mission to adopt standards to determine which plans and specifications
the commission will review for approval.

In a future rulemaking (Rule Log No. 1995-100-317-WT), the com-
mission will propose to repeal Chapter 317 and move it to new Chapter
217 which will meet the commission’s goal of having all water- related
rules under the 200 series. New Chapter 217 will also bring the stan-
dards for wastewater treatment systems up-to-date with current engi-
neering practices and technology; and update the rules to better reflect
the commission’s permitting practices.

PUBLIC COMMENT

This proposal is limited to the review in accordance with the require-
ments of Texas Government Code, §2001.039, and the General Appro-
priations Act, Article IX, §9-10.13, 76th Legislature, 1999. The com-
mission invites public comment on whether the reasons for the rules

in Chapter 317 continue to exist. Comments may be submitted to Pa-
tricia Durón, Office of Environmental Policy, Analysis, and Assess-
ment, MC 205, P.O. Box 13087, Austin, Texas 78711-3087 or faxed
to (512) 239- 4808. All comments should reference Rule Log Num-
ber 2001-018-317-WT. Comments must be received in writing by 5:00
p.m., June 4, 2001. For further information or questions concerning
this proposal, please contact Auburn Mitchell, Policy and Regulations
Division, (512) 239-1873.

TRD-200102298
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: April 23, 2001

♦ ♦ ♦
The Texas Natural Resource Conservation Commission (TNRCC or
commission) files this notice of intention to review and proposes the
concurrent repeal of Chapter 322, Community Wastewater Planning,
which is published in the Proposed Rules section of this issue of the
Texas Register. This review of Chapter 322 is proposed in accordance
with Texas Government Code, §2001.039, and the General Appropria-
tions Act, Article IX, §9-10.13, 76th Legislature, 1999, which require
state agencies to review and consider for readoption each of their rules
every four years. The review must include an assessment of whether
the reasons for the rules continue to exist.

CHAPTER SUMMARY

Chapter 322 provides that in order to assist a municipality in imple-
menting a regional wastewater plan, the commission will consider re-
gional plans that have been previously approved by the commission and
adopted by a municipality. The municipality must request, in writing,
that the commission assist in implementing the regional plan.

PRELIMINARY ASSESSMENT OF WHETHER THE REASONS
FOR THE RULES CONTINUE TO EXIST

The commission conducted a preliminary review and determined that
the reasons for the rules in Chapter 322 no longer exist. The com-
mission originally proposed to readopt Chapter 322 in the rules review
notice published in the October 20, 2000 issue of theTexas Register
(25 TexReg 10572) because the chapter provides a mechanism for mu-
nicipalities to implement a regional wastewater plan. The commis-
sion believed this mechanism would advance the policy of the state
to encourage and promote the development and use of regional and
area-wide wastewater systems (see, e.g., Texas Water Code, §26.003
and §26.081). However, upon further reflection the commission con-
cludes that the rules in this chapter have not proven to be an effective
mechanism for promoting regionalization and also believes the rules
are unnecessary because there are other more effective mechanisms
for promoting regionalization already in place. Chapter 322 was orig-
inally adopted in response to a request from the City of Houston to
assist in implementing its long- term wastewater regional plan. In the
years since its adoption in 1992, neither the City of Houston, nor any
other municipality has asked the TNRCC to use the authority under
this chapter. During the comment period for the rules review that was
published in the October 20, 2000 issue of theTexas Register, the com-
mission received one comment. That comment, submitted on behalf of
Travis County Water Control and Improvement District No. 17 (Dis-
trict 17), urged the TNRCC to expand the scope of the rules to require
the TNRCC to follow regional plans adopted by districts, as well as
those adopted by municipalities. Prior to this, in 1998, the commis-
sion denied District 17’s petition for rulemaking that made the same
request.

26 TexReg 3400 May 4, 2001 Texas Register



The commission is committed to promoting the development and use
of regional and area-wide wastewater systems as required by the Texas
Water Code. For example, in accordance with Texas Water Code,
§26.027, and 30 TAC Chapter 305, the TNRCC executive director
has revised the wastewater permit application to require applicants to
submit detailed explanations regarding whether there is a wastewater
treatment and collection system, within three miles of the area to be
serviced by the proposed facility, that is willing and able to service the
area and, if so, an economic justification as to why the applicant is
pursuing a permit rather than connecting to the existing system. Fur-
thermore, Texas Water Code, Chapter 13, Subchapter G, Certificates of
Convenience and Necessity, allows districts to apply for certificates of
convenience and necessity (CCNs), although districts are not required
to obtain such a certificate. The commission has adopted a detailed
policy statement and rules that address regionalization through the
CCN process (see30 TAC §291.102(b), effective October 19, 2000).
Regionalization for districts and other entities is available through
this process, as well as through the process set forth in Texas Water
Code, Chapter 26, Subchapter C, Regional and Area-wide Systems,
to promote regional and area-wide waste collection, treatment, and
disposal systems. For these reasons, rather than readopt ineffective
and unused rules, the commission proposes the repeal of Chapter 322.
The proposed repeal can be found in the Proposed Rules section of
this issue of theTexas Register.

PUBLIC COMMENT

The commission invites public comment on whether the reasons for the
rules in Chapter 322 continue to exist. Comments may be submitted to
Joyce Spencer, Office of Environmental Policy, Analysis, and Assess-
ment, MC 205, P.O. Box 13087, Austin, Texas 78711-3087 or faxed
to (512) 239-4808. All comments should reference Rule Log Number
2000-039-322-WT. Comments must be received by 5:00 p.m., June 4,
2001. For further information or questions concerning this proposal,
please contact Jill Burditt, Policy and Regulations Division, at (512)
239-0560.

TRD-200102305
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: April 23, 2001

♦ ♦ ♦
Texas Workers’ Compensation Commission

Title 28, Part 2

The Texas Workers’ Compensation Commission files this notice of in-
tention to review the rules contained in chapter 102 concerning Prac-
tice and Procedures - General Provisions. This review is pursuant to
the General Appropriations Act, Article IX, §167, 75th Legislature, the
General Appropriations Act, Section 9-10, 76th Legislature, and Texas
Government Code §2001.039 as added by SB-178, 76th Legislature.

The agency’s reason for adopting the rules contained in these chapters
continues to exist and it proposes to readopt Chapter 102. Comments
regarding whether the reason for adopting these rules continues to exist
must be received by 5:00 p.m. on June 4, 2001. You may comment by
mailing or delivering your comments to Nell Cheslock at the Office of
the General Counsel, Mailstop #4-D, Texas Workers’ Compensation
Commission, Southfield Building, 4000 South IH-35, Austin, Texas
78704-7491.

CHAPTER 102 - PRACTICE AND PROCEDURES - GENERAL
PROVISIONS

§102.2. Gifts, Grants, and Donations.

§102.3. Computation of Time.

§102.4. General Rules for Non-Commission Communications.

§102.5. General Rules for Written Communications to and from the
Commission.

§102.7. Abbreviations.

§102.8. Information Requested on Written Communications to the
Commission.

§102.9 Submission of Information Requested by the Commission.

§ 102.10. Interest, General.

TRD-200102403
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Filed: April 25, 2001

♦ ♦ ♦
Adopted Rule Reviews
Texas Commission on Human Rights

Title 40, Part 11

The Texas Commission on Human Rights adopts the review of Texas
Administrative Code, Title 40, Chapter 321, consisting of §§321.1 -
321.6, concerning General Provisions, pursuant to Government Code,
§2001.039, and the General Appropriations Act of 1997, Article IX,
§167. The proposed rule review was published in the March 16, 2001,
issue of theTexas Register(16 TexReg 2201). No comments were re-
ceived regarding this review.

The Commission reviewed the rules in Chapter 321. As a result of the
review process, the Commission proposed a non-substantive amend-
ment to Chapter 321; specifically the deletion of the reference to Ar-
ticle 5221k after a cite to Chapter 21 of the Texas Labor Code. The
proposed amendment appears in the Proposed Rules section of this is-
sue of theTexas Register.

The Commission has determined that the rules are still essential in ef-
fectuating the provisions of Texas Labor Code, Chapter 21, which gives
the Commission the authority to promulgate and enforce a code of rules
and take all action required to assure compliance with the intent and
purpose of the Code.

TRD-200102246
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Filed: April 19, 2001

♦ ♦ ♦
The Texas Commission on Human Rights adopts the review of Texas
Administrative Code, Title 40, Chapter 323, consisting of §§323.1
- 323.9, concerning Commission, pursuant to Government Code,
§2001.039, and the General Appropriations Act of 1997, Article IX,
§167. The proposed rule review was published in the March 16, 2001,
issue of theTexas Register(16 TexReg 2201). No comments were
received regarding this review.

The Commission reviewed the rules in Chapter 323. As a result of the
review process, the Commission proposed a non-substantive amend-
ment to Chapter 323; specifically the deletion of the reference to Ar-
ticle 5221k after a cite to Chapter 21 of the Texas Labor Code. The
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proposed amendment appears in the Proposed Rules section of this is-
sue of theTexas Register.

The Commission has determined that the rules are still essential in ef-
fectuating the provisions of Texas Labor Code, Chapter 21 which gives
the Commission the authority to promulgate and enforce a code of rules
and take all action required to assure compliance with the intent and
purpose of the Code.

TRD-200102247
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Filed: April 19, 2001

♦ ♦ ♦
The Texas Commission on Human Rights adopts the review of Texas
Administrative Code, Title 40, Chapter 325, consisting of §§325.1 -
325.5, concerning Local Commissions, pursuant to Government Code,
§2001.039, and the General Appropriations Act of 1997, Article IX,
§167. The proposed rule review was published in the March 16, 2001,
issue of theTexas Register(16 TexReg 2202). No comments were re-
ceived regarding this review.

The Commission reviewed the rules in Chapter 325. As a result of the
review process, the Commission proposed a non-substantive amend-
ment to Chapter 325; specifically the deletion of the reference to Ar-
ticle 5221k after a cite to Chapter 21 of the Texas Labor Code. The
proposed amendment appears in the Proposed Rules section of this is-
sue of theTexas Register.

The Commission has determined that the rules are still essential in ef-
fectuating the provisions of Texas Labor Code, Chapter 21 which gives
the Commission the authority to promulgate and enforce a code of rules
and take all action required to assure compliance with the intent and
purpose of the Code.

TRD-200102248
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Filed: April 19, 2001

♦ ♦ ♦
The Texas Commission on Human Rights adopts the review of Texas
Administrative Code, Title 40, Chapter 327, consisting of §§327.1 -
327.31, concerning Administrative Review, pursuant to Government
Code, §2001.039, and the General Appropriations Act of 1997, Article
IX, §167. The proposed rule review was published in the March 16,
2001, issue of theTexas Register(16 TexReg 2202). No comments
were received regarding this review.

The Commission reviewed the rules in Chapter 327. As a result of the
review process, the Commission proposed a non-substantive amend-
ment to Chapter 327; specifically the deletion of the reference to Ar-
ticle 5221k after a cite to Chapter 21 of the Texas Labor Code. The
proposed amendment appears in the Proposed Rules section of this is-
sue of theTexas Register.

The Commission has determined that the rules are still essential in ef-
fectuating the provisions of Texas Labor Code, Chapter 21 which gives
the Commission the authority to promulgate and enforce a code of rules
and take all action required to assure compliance with the intent and
purpose of the Code.

TRD-200102249
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Filed: April 19, 2001

♦ ♦ ♦
The Texas Commission on Human Rights adopts the review of Texas
Administrative Code, Title 40, Chapter 329, consisting of §329.1, con-
cerning Judicial Action, Chapter 331, consisting of §331.1, concerning
Reports and Recordkeeping, and Chapter 333, consisting of §333.1,
concerning Conformity, pursuant to Government Code, §2001.039, and
the General Appropriations Act of 1997, Article IX, §167. The pro-
posed rule review was published in the March 16, 2001, issue of the
Texas Register(16 TexReg 2202). No comments were received regard-
ing this review.

The Commission reviewed the rules in Chapters 329, 331, and 333.
As a result of the review process, the Commission proposed a non-
substantive amendment to Chapters 329, 331, and 333; specifically the
deletion of the reference to Article 5221k after a cite to Chapter 21
of the Texas Labor Code. The proposed amendment appears in the
Proposed Rules section of this issue of theTexas Register.

The Commission has determined that the rules are still essential in ef-
fectuating the provisions of Texas Labor Code, Chapter 21 which gives
the Commission the authority to promulgate and enforce a code of rules
and take all action required to assure compliance with the intent and
purpose of the Code.

TRD-200102250
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Filed: April 19, 2001

♦ ♦ ♦
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IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in interest rate and applications to install remote
service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.



Brazos Valley Workforce Development Board
Notice of Request for Written Quotes

The Brazos Valley Workforce Development Board (BVWDB) seeks
Written Quotes from administrative law attorneys to provide legal ser-
vices to the BVWDB. The Brazos Valley region encompasses Brazos,
Burleson, Grimes, Leon, Madison, Robertson, and Washington Coun-
ties. The entire Request for Written Quotes may be downloaded at:
www.bvjobs.org or requested via telephone at (979) 775-4244 or by
writing to P.O. Box 4128, Bryan, Texas 77805, Attention: Request for
Legal Services Quote.

All quotes must be received by 4:00 p.m. on Friday, May 27, 2001
at the Brazos Valley Workforce Development Board, 1706 East 29th
Street, Bryan, Texas 77802 in accordance with the specifications of the
Request for Written Quote.

For more information regarding completion of this Request for Written
Quote, contact Patricia Buck (979) 775-4244. Ms. Buck will also re-
spond to written requests for assistance. Written requests for technical
assistance may be addressed to BVWDB at P.O. Drawer 4128, Bryan,
Texas 77805-4128.

TRD-200102232
Tom Wilkinson
Executive Director
Brazos Valley Workforce Development Board
Filed: April 18, 2001

♦ ♦ ♦
Notice of Request for Written Quotes

The Brazos Valley Workforce Development Board (BVWDB) seeks
Written Quotes from organizations to provide transportation services to
Temporary Assistance for Needy Families (TANF) recipients residing
within Grimes County. The BVWDB has authorized cost reimburse-
ment funding to be utilized through August 31, 2001. The entire Re-
quest for Written Quotes may be downloaded at: www.bvjobs.org or re-
quested via telephone at (979) 775-4244 or by writing to P.O. Box 4128,
Bryan, Texas 77805, Attention: Request for Transportation Quote.

All quotes must be received by 4:00 p.m. on Friday, May 27, 2001
at the Brazos Valley Workforce Development Board, 1706 East 29th

Street, Bryan, Texas 77802 in accordance with the specifications of the
Request for Written Quote.

For more information regarding completion of this Request for Written
Quote, contact David Pfannstiel at (979) 775-4244. Mr. Pfannstiel
will also respond to written requests for assistance. Written requests
for technical assistance may be addressed to BVWDB at P.O. Drawer
4128, Bryan, Texas 77805-4128.

TRD-200102233
Tom Wilkinson
Executive Director
Brazos Valley Workforce Development Board
Filed: April 18, 2001

♦ ♦ ♦
Request for Proposals for Year-Around Youth Services

On April 27, 2001, the Brazos Valley Workforce Development Board
(BVWDB) will be officially releasing a Request for Proposals (RFP)
for Workforce Investment Act (WIA) comprehensive year-around
youth services for PY2001. The RFP can be downloaded at:
www.bvjobs.org or requested: Phone number: (979) 775-4244; or
write P.O. Box 4128, Bryan, Texas 77805, Attention: Request for
Youth RFP.

The purpose of this RFP is to procure contractors to provide compre-
hensive year around services to youth in the Brazos Valley Workforce
Development Area excluding areas already served by Bryan ISD, Nava-
sota ISD, Buffalo ISD, Madisonville Consolidated ISD and Robertson
County Special Services Co-Op. The RFP contains the necessary back-
ground, requirements, instructions, and information necessary to pre-
pare a proposal to provide requested services. The deadline for propos-
als is 4:00 P.M. CST on June 15, 2001.

A Bidder’s Conference will be held on May 8, 200 at 1:30 A.M. CST
at the Brazos Valley Council of Government, Large Conference Room,
1706 East 29th Street, Bryan, Texas. The Bidder’s Conference is to
explain or clarify this RFP and to answer other questions. Attendance
at the conference is not mandatory, but it is strongly recommended. No
further technical assistance will be provided.

TRD-200102231
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Tom Wilkinson
Executive Director
Brazos Valley Workforce Development Board
Filed: April 18, 2001

♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. As required by federal
law, the public is given an opportunity to comment on the consistency
of proposed activities in the coastal zone undertaken or authorized by
federal agencies. Pursuant to 31 TAC §§506.25, 506.32, and 506.41,
the public comment period for these activities extends 30 days from
the date published on the Coastal Coordination Council web site. Re-
quests for federal consistency review were received for the following
projects(s) during the period of March 16, 2001, through April 5, 2001.
The public comment period for these projects will close at 5:00 p.m.
on May 7, 2001.

FEDERAL AGENCY ACTIONS

Applicant: The George R. Brown Partnership; Location: The project
site is located in adjacent wetlands located to the east of Star Bayou
and approximately 400 feet north of an oxbow of the Neches River,
in Orange County, Texas. The project can be located on the U.S.G.S.
quadrangle map entitled Beaumont East, Texas. Approximate UTM
Coordinates: Zone 15; Easting: 400510; Northing: 3326677. CCC
Project No.: 01-0114-F1; Description of Proposed Action: The ap-
plicant proposes to fill approximately 5.3 acres of emergent marsh to
install, operate, and maintain a 350-foot by 240-foot drill site jurisdic-
tional wetlands. An access road will be constructed from an existing
well site (Department of Army Permit 11898) to the proposed well lo-
cation. The dimensions of the access road will be approximately 4,900
feet long and 30 feet wide. Approximately 22,400 cubic yards of clean
fill material will be imported by truck to construct the road and drill
pad. Type of Application: This application is being evaluated under
Section 10 of the Rivers and Harbors Act of 1899 and Section 404 of
the Clean Water Act.

Applicant: C-Port Galveston, L.P. ; Location: The project site is
located immediately east of the Halliburton Energy Service Facility
located at 1800 Pelican Island Boulevard in Galveston, Galveston
County, Texas, in the Galveston Channel. The project can be located
on the U.S.G.S. quadrangle map entitled Galveston, Texas. Ap-
proximate UTM Coordinates: Zone 15; Easting: 326989; Northing:
3245002.; CCC Project No.: 01-0115-F1; Description of Proposed
Action: The applicant proposes to construct a 5,422-foot-long steel
sheet-pile bulkhead with a 160-foot by 990.5 foot wide section that
will include 9 excavated boat slips with steel sheet-pile bulkheads.
The boat slips will be covered by a 125-foot-long by 1,030-foot-wide
section of a 350-foot-long by 1,030-foot-wide building. The applicant
also proposes new work hydraulic dredging of 918,900 C. Y. total
dredge volume, with dredged materials placed in existing dredged
material placement areas on Pelican Island, and placement of 1,416
C. Y. total volume of fill in their fill areas totaling 33,732 square feet.
Type of Application: This application is being evaluated under Section
404 of the Clean Water Act.

Applicant: San Luis West, Inc.; Location: The project is located at
Churchill Bayou and Cold Pass, in an adjacent man-made canal and
adjacent wetlands near Freeport, Brazoria County, Texas. The project
site can be located on the U.S.G.S. quadrangle map entitled Christ-
mas Point, Texas. Approximate UTM Coordinates: Zone 15; Easting:
291400; Northing: 3216500. CCC Project No.: 01-0116-F1; Descrip-
tion of Proposed Action: The applicant proposes to both modify and
extend the time to conduct work under the Department of the Army
(DA) Permit 18674, which expired on December 31, 1993. The permit
authorized a dredging and filling operation, construction of bulkheads,
walkways, piers and a road in and adjacent to an existing canal. Type
of Application: This application is being evaluated under Section 10 of
the Rivers and Harbors Act of 1899.;

Applicant: Texas Department of Transportation - Beaumont District;
Location: The project site is located in the Port Arthur Canal (Sabine
Neches River). The project can be located on the U.S.G.S. quadrangle
map entitled Port Arthur South, Texas. Approximate UTM Coordi-
nates: Zone 15; Begin Project: Easting: 408000; Northing: 3300500,
End Project: Easting: 411300; Northing: 3292500.; CCC Project No.:
01-0117-F1; Description of Proposed Action: The applicant proposes
to perform shoreline stabilization activities, as needed, along approxi-
mately 9 miles of the east and west shorelines of the Port Arthur Canal.
Newly eroded areas arise daily, depending on marine traffic in the chan-
nel, and must be stabilized to prevent erosion of both shorelines of the
Port Arthur Canal along SH 82 and SH 87. On an as-needed basis,
the applicant proposes to place rip-rap, in the form of broken concrete
material, below mean high tide (MHT) at various locations where the
roadway is threatened by erosion. No single location would exceed 750
cubic yards of fill material below MHT or 500 feet in length as mea-
sured parallel to the roadways. Type of Application: This application
is being evaluated under Section 10 of the Rivers and Harbors Act of
1899 and Section 404 of the Clean Water Act.

Applicant: Mr. Roy G. Shaw, Jr.; Location: The project site is lo-
cated at 2803 Bayshore Drive, Bacliff, Galveston County, Texas. The
project can be located on the U.S.G.S. quadrangle map entitled Bacliff,
Texas. Approximate UTM Coordinates: Zone 15; Easting: 306344;
Northing: 3267385. CCC Project No.: 01-0118-F1; Description of
Proposed Action: The applicant proposes to retain an existing 240-foot
by 4-foot pier and 1,200-square-foot boatlift. He also proposes to con-
struct a 318-foot by 4-foot addition to the existing pier and construct a
1,008-square-foot boatlift at the end of the proposed pier addition. The
total surface area of the structure, both existing and proposed, will be
4,400 square feet. Type of Application: This application is being eval-
uated under Section 10 of the Rivers and Harbors Act of 1899.

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.

Further information for the applications listed above may be obtained
from Ms. Diane P. Garcia, Council Secretary, Coastal Coordination
Council, 1700 North Congress Avenue, Room 617, Austin, Texas
78701-1495, or diane.garcia@glo.state.tx.us. Comments should be
sent to Ms. Garcia at the above address or by fax at (512) 475-0680.

TRD-200102395
Larry R. Soward
Chief Clerk, General Land Office
Coastal Coordination Council
Filed: April 25, 2001

♦ ♦ ♦
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Notice of Funds Availability

Texas Coastal Management Program Grants Program

The Coastal Coordination Council files this Notice of Funds Availabil-
ity to announce the availability of federal grant funds under the Texas
Coastal Management Program (CMP). The purpose of the CMP is to
improve the management of the state’s coastal resources and to ensure
the long-term ecological and economic productivity of the coast.

A federal award to the state of approximately $2 million is expected in
October 2002. The Coastal Coordination Council, which oversees the
implementation of the CMP, passes through 90% of the available funds
to eligible entities in the coastal zone to support projects that implement
and/or advance the CMP goals and policies.

Eligible Applicants

The following entities are eligible to receive grants under the CMP:
1. Incorporated cities in the coastal zone; 2. County governments in
the coastal zone; 3. Texas state agencies; 4. Texas public universities
(including colleges and institutions of higher education); 5. Subdivi-
sions of the state with jurisdiction in the coastal zone (e.g., navigation
districts, port authorities, river authorities, and Soil and Water Con-
servation Districts with jurisdiction in the coastal zone); 6. Councils
of governments and other regional governmental entities in the coastal
zone; 7. The Galveston Bay Estuary Program; 8. The Corpus Christi
Bend Bays and Estuary Program (306 projects only); and 9. Nonprofit
organizations located in Texas that are nominated by an eligible entity
in categories 1-8 above (306 projects only). A nomination may take
the form of a resolution or letter from a responsible official of an entity
in categories 1-8. The nominating entity is not expected to financially
or administratively contribute to the management and implementation
of the proposed project.

Funding Categories

The Council will accept applications for projects that address any of
the following funding categories. The categories are not listed in order
of preference: 1. Coastal Natural Hazards Response; 2. Critical Ar-
eas Enhancement; 3.Shoreline Access; 4. Water Quality Improvement;
5. Waterfront Revitalization and Ecotourism Development; 6. Permit
Streamlining/Assistance and Governmental Coordination; 7. Informa-
tion and Data Availability; and 8. Public Education and Outreach.

Staff will conduct workshops on the coast to help potential applicants
through the revised grant guidance document and application. All po-
tential applicants are strongly encouraged to attend the workshops. The
workshops usually take one to two hours.

May 9, 2001, 1:30 p.m., Port Lavaca, City Hall, 202 N. Virginia.

May 15, 2001, 1:30 p.m., Corpus Christi, Texas A&M University -
Natural Resources Center, 6300 Ocean Drive, Room 1003.

May 16, 2001, 9:00 a.m., South Padre Island, SPI Visitors Bureau, Con-
ference Room, 600 Padre Boulevard.

May 22, 2001, 1:00 p.m., Galveston, Holbrook Annex Building, Hear-
ing Room, 601 Tremont (corner of 23rd and Church).

May 23, 2001, 9:30 a.m., Port Arthur, City Hall, 444 4th Street, 5th
Floor.

To obtain a copy of the Proposal Guidance and Application Package,
please contact Melissa Porter at (512) 475-1393 or (888) 998-4GLO,
email:melissa.porter@glo.state.tx.us) or Adriana Gonzales at (512)
305-9151, email:adriana.gonzales@glo.state.tx.us). The requirements
to receive federal grant funds are outlined in the guidance. Written
requests for the Proposal Guidance and Application Package should
be addressed to: Coastal Coordination Council, CMP Grants Program,

c/o Texas General Land Office, 1700 North Congress Avenue, Room
617, Austin, Texas, 78701-1495. The Proposal Guidance and Applica-
tion Package is also available on the GLO’s Home Page on the World
Wide Web at: http://www.glo.state.tx.us/coastal/grants/index.html.

The deadline for receiving grant pre-proposals is 5:00 p.m., Wednes-
day, June 20, 2001. (An applicant must submit a pre-proposal in order
to submit a final application.) The deadline for receiving final grant
applications is 5:00 p.m., Wednesday, October 10, 2001. Grant pre-
proposals and applications must be mailed (regular, express, or certi-
fied) or hand-delivered to: Coastal Coordination Council, CMP Grants
Program, c/o Texas General Land Office, Stephen F. Austin Building,
Room 617, 1700 North Congress Avenue, Austin, Texas 78701-1495.
Facsimile and electronic mail transmissions of grant pre-proposals and
applications will not be accepted.

TRD-200102399
Larry R. Soward
Chief Clerk, General Land Office
Coastal Coordination Council
Filed: April 25, 2001

♦ ♦ ♦
Comptroller of Public Accounts
Revised Notice of Intent to Amend Consultant Contract

Notice of Amendment: Pursuant to Chapter 2254, Chapter B, Texas
Government Code, the Comptroller of Public Accounts (Comptroller)
announces this notice of intention to amend and extend the term of an
existing consulting contract.

The Comptroller issued its Request for Proposals (RFP) from qualified,
independent firms to provide consulting services to the Comptroller
to assist Comptroller in conducting financial management reviews, in-
cluding information technology (IT) solutions reviews and electronic
infrastructure, of selected local government services of four city and
four county governments throughout the state. The RFP was issued on
May 26, 2000. The notice of request for proposals (RFP #107a) was
published in the May 26, 2000, issue of theTexas Register(25 TexReg
4918). The Notice of Award was published in the July 28, 2000, issue
of theTexas Register(25 TexReg 7072).

The contract was awarded to: Resource Consultants, Inc., 3600 Bee
Caves Road, Suite 201, Austin, Texas 78746. The total amount of the
original contract is not to exceed $250,000.00. The project will culmi-
nate in final reports due no later than August 31, 2001.

The term of the original contract is July 14, 2000 through December
31, 2000. This amendment extends the term of the contract through
August 31, 2001.

For further information, please contact: William Clay Harris, Assistant
General Counsel, Contracts, Comptroller of Public Accounts, 111
East 17th Street, ROOM G-24, Austin, Texas, 78774, telephone
number: (512) 936-5854, fax: (512) 475-0973, or by e-mail at
(contracts@cpa.state.tx.us).

TRD-200102379
Pamela Ponder
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: April 24, 2001

♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings
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The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
Sections 303.003 and 303.009, Tex. Fin. Code.

The weekly ceiling as prescribed by Sections 303.003 and
303.009 for the period of 04/30/01 - 05/06/01 is 18% for Con-
sumer1/Agricultural/Commercial2/credit thru $250,000.

The weekly ceiling as prescribed by Sections 303.003 and 303.09
for the period of 04/30/01 - 05/06/01 is 18% for Commercial over
$250,000.

1Credit for personal, family or household use.

2Credit for business, commercial, investment or other similar purpose.

TRD-200102373
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: April 24, 2001

♦ ♦ ♦
Deep East Texas Workforce Development Board
Request for Proposals

The Deep East Texas Local Workforce Development Board is accepting
applications for providers of occupational skills training for adults and
dislocated workers in the 12-county Deep East Texas Region, under the
Federal employment and training program, the Workforce Investment
Act.

Applications and further information can be obtained by contacting:

Sarah Milligan

Deep East Texas Local Workforce Development Board, Inc.

1318 S. John Redditt, Suite C

Lufkin, Texas 75904

(936) 639-8898

FAX: (936) 633-7491

Email: sarah.milligan@twc.state.tx.us

TRD-200102396
Charlene Meadows
Executive Director
Deep East Texas Workforce Development Board
Filed: April 25, 2001

♦ ♦ ♦
Request for Proposals

The Deep East Texas Local Workforce Development Board is seeking
qualified entities to enter into a contract to provide the following ser-
vices on an individual referral basis for the period July 1, 2001 through
June 30, 2004:

1. Occupational skills training for persons funded under the Workforce
Investment Act Youth program, Welfare-to-Work program, and Tempo-
rary Assistance to Needy Families program. Occupational skills train-
ing is education/training of generally two years or less in a program that
leads to a degree, certification, or licensure that prepares an individual
to enter employment in an occupation on the targeted occupation list
for Deep East Texas.

2. Intensive services for persons funded under the Workforce In-
vestment Act, Welfare-to-Work program, and Temporary Assistance

to Needy Families program. Intensive services are those programs
or courses lasting six months or less, not leading to a degree, cer-
tification, or licensure that prepare an individual to enter/re-enter
employment or training. Examples of intensive services are English
as a second language, GED preparation, basic skills/literacy, tutoring,
and computer literacy. (Note: If any of these services are provided in
conjunction with occupational skills, they are not intensive services but
are classified as training and a separate Training Provider application
must be submitted.)

Qualified programs/services are those offered to the general public at a
specified cost. Eligible entities include secondary and post-secondary
education agencies; adult, literacy, and continuing education providers;
for-profit and not-for-profit providers; and community-based and char-
itable/faith-based organizations. Interested parties must submit a com-
pleted Request for Information form and meet minimum criteria for
service providers set by the Board.

A Request for Information can be obtained by contacting:

Sarah Milligan

Deep East Texas Local Workforce Development Board, Inc.

1318 S. John Redditt, Suite C

Lufkin, Texas 75904

(936) 639-8898

FAX: (936) 633-7491

Email: sarah.milligan@twc.state.tx.us

TRD-200102397
Charlene Meadows
Executive Director
Deep East Texas Workforce Development Board
Filed: April 25, 2001

♦ ♦ ♦
Texas Education Agency
Request for Applications Concerning Public Law 103-382,
Elementary and Secondary Education Act (ESEA) Title I, Part
A - Capital Expenses, 2001 - 2002

Eligible Applicants. The Texas Education Agency (TEA) is request-
ing applications under Request for Applications (RFA) # 701-01-019
from school districts that have incurred capital expenses since July 1,
1995, or will incur such expenses during the 2001-2002 school year,
as a result of implementation of alternative delivery systems to comply
with the requirements of Aguilar v. Felton in providing Title I, Part A,
services to students attending private, religiously affiliated schools.

Description. Under Public Law 103-382, Elementary and Secondary
Education Act (ESEA), Title I, Part A, §1120(e), the term "capital ex-
penses" means expenditures for noninstructional goods and services,
such as: the purchase, lease, rental, and renovation of real and per-
sonal property (including, but not limited to, mobile educational units
and leasing of neutral sites or space); insurance and maintenance costs;
transportation; technician costs for the supervision of computer-as-
sisted instruction (CAI); and other comparable goods and services. Un-
der Title 34, Code of Federal Regulations (CFR), §200.16, capital ex-
penses do not include the purchase of instructional equipment such as
computers. However, if the local education agency (LEA) has used
Title I, Part A, funds for capital expenses items such as those listed
previously, the LEA may apply to be reimbursed for these items. Be-
cause reimbursement funds are replacing Title I, Part A, funds that were
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the Act), 80.131(b), 80.132(3), 80.132(6) (amended 1998) (current ver-
sion at Section 80.132(3) of the Rules) of the Rules in regards to not
properly complying with the initial report and warranty orders of the
Director and providing the Department with copies of completed work
orders on two manufactured homes; not properly installing a manu-
factured home; and furnishing the Department with false information
on a report. SOAH 332-01-2621. Department MHD1998002428W,
MHD1999001000HB and MHD2000000818IV.

Contact: Jerry Schroeder, P.O. Box 12489, Austin, Texas 78711-2489,
(512) 475-3589.

TRD-200102401
Daisy A. Stiner
Executive Director
Texas Department of Housing and Community Affairs
Filed: April 25, 2001

♦ ♦ ♦
Houston-Galveston Area Council
Request for Qualifications Submittal for Regional Travel
Model Application Assistance

The Houston-Galveston Area Council (H-GAC) is requesting qualifi-
cations submittals for assistance to H-GAC staff in the application of
urban regional travel models and development of model input data.

Qualifications will include, but are not limited to: previous related
work experience, availability of personnel, adequate technical
resources to complete project on schedule, and references, three
minimum. Qualification Statements are due by 12:00 noon on May 28,
2001. Ten typewritten, bound/stapled and signed copies are required.

Interested firms may obtain the Request for Qualifications Submittal
via H-GAC’s website (www.hgac.cog.tx.us/transportation). Telephone
requests, (713) 627-3200, must be followed up by written requests or
faxed to (713) 993-4508.

TRD-200102381
Alan Clark
MPO Director
Houston-Galveston Area Council
Filed: April 24, 2001

♦ ♦ ♦
Texas Department of Human Services
Availability of Funds

The Texas Department of Human Services (DHS) announces the
availability of funds to provide services to domestic violence victims
through nonresidential centers as defined in Chapter 51 of the Human
Resources Code (HRC). Chapter 51 HRC was recently amended
through Texas Senate Bill 47, which was signed by the Governor
on April 11, 2001. Funds will be awarded on a noncompetitive pro-
curement basis to organizations that meet the eligibility requirements
outlined in Chapter 51 HRC as amended.

To be eligible for funding as a nonresidential center the applicant must
be a program that is operated by a public or private nonprofit organi-
zation. The nonresidential center must provide as its primary purpose
direct delivery of family violence services to adult victims. It must
have provided comprehensive nonresidential services to adult victims
of domestic violence for at least one year before the date on which
the contract is awarded. Comprehensive services are defined in HRC
§51.005 (b)(3) as the following:

(A) Access to a 24-hour-a-day shelter

(B) Access to a 24-hour-a-day crisis hotline operated by the nonresi-
dential center or another organization located in the nonresidential cen-
ter’s service area

(C) Access to emergency medical care

(D) Intervention services including safety planning, understanding and
support, information, education, referrals and other resource assistance

(E) Access to emergency transportation

(F) Legal assistance in the civil and criminal justice systems including

(i) identifying individual needs, legal rights and legal options; and

(ii) providing support and accompaniment in pursuing those options

(G) Information about educational arrangements for children

(H) Information about training for and seeking employment

(I) Cooperation with criminal justice officials

(J) Community education

(K) A referral system to existing community services

(L) A volunteer recruitment and training program

In order to apply for FY 2002 funding, contract year September 1,
2001-August 31, 2002, applicants must submit a letter of interest with
documentation of the organization’s 501(c)(3) status to the DHS Fam-
ily Violence Program by 5:00 PM C.S.T. on Friday May 25, 2001. The
letter of interest should be brief, one to two pages, and include confir-
mation that the organization will have provided the services defined in
HRC §51.005 (b)(3) for at least one year before the start of the con-
tract. After submitting the letter of interest, each applicant will receive
an application packet from the DHS Family Violence Program.

Letters of interest should be submitted to Karen Parker, Family Vio-
lence Program Coordinator, DHS Family Violence Program, PO Box
149030 MC W-230, Austin, TX 78714-9030. Questions should be di-
rected to Ms. Parker at 512-438-2239.

TRD-200102398
Paul Leche
General Counsel
Texas Department of Human Services
Filed: April 25, 2001

♦ ♦ ♦
Public Meeting on Proposed Revision to Community Based
Alternatives Bypass Rule

The Texas Department of Human Services (DHS) will hold a public
meeting to receive public input on a proposed revision to the Commu-
nity Based Alternatives (CBA) client eligibility bypass rule for individ-
uals that are residents of a nursing facility. The revised rule will require
an individual to be a permanent resident of a nursing facility before he
can bypass the interest list.

The meeting will be held on May 7, 2001, from 9:00 a.m. to 12:00 p.m,
at the Texas Department of Human Services in Public Hearing Room
125, Winters Building, 701 West 51st Street, Austin, Texas. Individuals
unable to provide input in person may address written comments to
the attention of Gerardo Cantu, Texas Department of Human Services,
Community Care W-521, P.O. Box 149030, Austin, Texas 78714-9030
until 5:00 p.m. the day of the meeting.

If you have any questions, please contact Gerardo Cantu at (512) 438-
3693. Issued in Austin, Texas, on April 24, 2001.

TRD-200102391
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Paul Leche
General Counsel
Texas Department of Human Services
Filed: April 24, 2001

♦ ♦ ♦
Texas Department of Insurance
Insurer Services

Application for incorporation to the State of Texas by INSURORS IN-
DEMNITY LLOYDS, a domestic lloyds company. The home office is
in Waco, Texas.

Application for incorporation to the State of Texas by PEMBROKE
LLOYDS, a domestic lloyds company. The home office is in Dallas,
Texas.

Application for incorporation to the State of Texas by R.V.I. AMER-
ICA INSURANCE COMPANY, a foreign fire and casualty company.
The home office is in Stamford, Connecticut.

Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701.

TRD-200102402
Judy Woolley
Deputy Chief Clerk
Texas Department of Insurance
Filed: April 25, 2001

♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Correction of Error

The Texas Natural Resource Conservation Commission (TNRCC) pro-
posed new Chapter 15, concerning fleet vehicle management. The rules
appeared in the April 20, 2001,Texas Register(26 TexReg 2943). The
TNRCC filed the wrong version of proposed text. Corrections are noted
as follows.

In the preamble on page 2943, in the first paragraph under the heading
"BACKGROUND AN SUMMARY OF THE FACTUAL BASIS FOR
THE PROPOSED RULE, the sentence reads, "This section requires
state agencies to adopt rules consistent with the fleet management plan
developed by the State Council on Competitive Government" The cor-
rect sentence should read as follows. "The section requires state agen-
cies to adopt rules consistent with the fleet management plan (Man-
agement Plan) developed in accordance with Texas Government Code,
§2171.104."

In the preamble on page 2943, the second paragraph under the same
heading reads, "The rule describes under what circumstances a com-
mission vehicle may be assigned to an individual. If the exceptions
outlined in the rule are not met, then the rule stipulates that each ve-
hicle the commission owns must be assigned to the commission motor
pool." The correct paragraph should read as follows.

"The rule is consistent with the Management Plan, and requires the
executive director to adopt a policy consistent with the Management
Plan. The rule describes under what circumstances a commission ve-
hicle may be assigned to an individual. If the exceptions outlined in
the rule are not met, then the rule stipulates that each vehicle the com-
mission owns must be assigned to the commission motor pool."

In the preamble on page 2943, there are three paragraphs under the
heading "SECTION BY SECTION DISCUSSION". A fourth para-
graph was omitted which should read as follows.

"New proposed §15.1(c) establishes that the ED will adopt an operat-
ing policy that is consistent with the Management Plan developed in
accordance with Texas Government Code, §2171.104."

On page 2944, subsection (c) was omitted from the text of §15.1. The
new language should read as follows.

"(c) The executive director shall adopt an operating policy that
is consistent with the Management Plan developed in accordance
with Texas Government Code, §2171.104."

TRD-200102371

♦ ♦ ♦
Notice of Non-Adjudicatory Public Hearing (TMDL)

The Texas Natural Resource Conservation Commission (TNRCC or
commission) has made available for public comment a draft implemen-
tation plan concerning dissolved nickel in the Houston Ship Channel
System in Harris County, Texas. The designated water quality seg-
ments that comprise the Houston Ship Channel System are the San
Jacinto River Tidal (Segment 1001), Houston Ship Channel (Segments
1005, 1006, and 1007), Buffalo Bayou (Segments 1013 and 1014),
Greens Bayou Above Tidal (Segment 1016), Whiteoak Bayou Above
Tidal (Segment 1017), Tabbs Bay (Segment 2426), San Jacinto Bay
(Segment 2427), Black Duck Bay (Segment 2428), Scott Bay (Seg-
ment 2429), Burnett Bay (Segment 2430), and Barbours Cut (Segment
2436). The TNRCC will also conduct a non-adjudicatory public hear-
ing to receive comments on the implementation plan.

Some of the segments that comprise the Houston Ship Channel System
were at one time identified on Texas’ Clean Water Act, §303(d), List
of impaired water bodies. As required by §303(d) of the federal Clean
Water Act, Total Maximum Daily Loads (TMDLs) were developed for
dissolved nickel. The TMDLs were adopted by the commission on
August 11, 2000 as updates to the State Water Quality Management
Plan. Upon adoption by the commission, the TMDLs were submitted
to the United States Environmental Protection Agency for review and
approval.

A non-adjudicatory public hearing will be held in Houston on May 31,
2001, at 7:00 p.m., at the City of Houston, Pollution Control Build-
ing Auditorium, 7411 Park Place Boulevard. Individuals may present
oral statements when called upon in order of registration. Open dis-
cussion will not occur during the hearing; however, an agency staff
member will be available to discuss the matter 30 minutes prior to the
hearing and will answer questions before and after the hearing. The
purpose of the public hearing is to provide the public an opportunity to
comment on the proposed plan. The commission requests comments
on each of the six major components of the implementation plan: De-
scription of Control Actions and Management Measures, Legal Au-
thority, Implementation Schedule, Follow-up Monitoring Plan, Rea-
sonable Assurance, and Measurable Outcomes. After the public com-
ment period, the TNRCC staff may revise the implementation plan, if
appropriate. The final implementation plan will then be considered for
approval by the commission. Upon approval of the implementation
plan by the commission, the final implementation plan and a response
to public comments will be made available on the commission’s web
site athttp://www.tnrcc.state.tx.us/water/quality/tmdl. The implemen-
tation plan is a flexible tool that the governmental and non-governmen-
tal agencies involved in TMDL implementation will use to guide their
program management.
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Written comments should be submitted to Joyce Spencer, Texas Natural
Resource Conservation Commission, Office of Environmental Policy,
Analysis, and Assessment, MC 205, P.O. Box 13087, Austin, Texas,
78711-3087 or faxed to (512) 239-4808. All comments must be re-
ceived by 5:00 p.m., June 4, 2001, and should reference 2001-0429-
TML. For further information regarding this proposed TMDL imple-
mentation plan, please contact Larry Koenig, Office of Environmental
Policy, Analysis, and Assessment, (512) 239-4533. Copies of the doc-
ument summarizing the proposed TMDL implementation plan can be
obtained via the commission’s web site or by calling Joyce Spencer at
(512) 239-5017.

Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the meeting should con-
tact the agency at (512) 239-4900. Requests should be made as far in
advance as possible.

TRD-200102394
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: April 25, 2001

♦ ♦ ♦
Notice of Proposal to Registry and Land Use Meeting

The Texas Natural Resource Conservation Commission (TNRCC or
commission) is required under the Texas Solid Waste Disposal Act,
Health and Safety Code, Chapter 361, as amended (the Act), to annu-
ally publish a state registry that identifies facilities that may constitute
an imminent and substantial endangerment to public health and safety
or the environment due to a release or threatened release of hazardous
substances into the environment. The most recent registry listing of
these facilities was published in the November 24, 2000 issue of the
Texas Register(25 TexReg 11756).

Pursuant to §361.184 (a), the commission must publish a notice of in-
tent to list a facility on the state registry of state Superfund sites in the
Texas Registerand in a newspaper of general circulation in the county in
which the facility is located. With this publication, the TNRCC hereby
gives notice of a facility or area that the executive director has deter-
mined eligible for listing, and which the executive director proposes to
list on the state registry. By this publication, the TNRCC also gives
notice pursuant to the Act, §361.1855, that it proposes a land use other
than residential as appropriate for the facility identified below. The
TNRCC proposes a commercial/industrial land use designation. De-
termination of future land use will impact the remedial investigation
and remedial action for the site.

This publication also specifies the general nature of the potential endan-
germent to public health and safety or the environment as determined
by information currently available to the executive director. This notice
of intent to list this facility was also published on May 4, 2001, in the
Houston Chronicle.

The facility proposed for listing is the ArChem Company/Thames
Chelsea Chemical Company USA Site (ArChem Site), located at
13103 Conklin Lane, Houston, Harris County, Texas. The geographic
coordinates of the site are 29�, 36 minutes, 47 seconds North Latitude
and 95�, 11 minutes, 56 seconds West Longitude. The description of
the site (release) is based on information available at the time the site
was evaluated with the Hazard Ranking System (HRS) and subsequent
information provided by the United States Environmental Protection
Agency (EPA). The description may change as additional information
is gathered on the sources and extent of contamination. The HRS is the
principal screening guide used by the TNRCC to evaluate potential,
relative risk to public health and the environment from releases or

threatened releases of hazardous substances. According to the HRS re-
port, contaminants detected in surface water at the facility or downhill
from it include toluene, isophorone, antimony triacetate (S-21), bis-
(2-ethylhexyl) phthalate, and furfural aldehyde, which constitute only
a few of the many chemicals of concern which have been identified
for the ArChem Site. Contaminants detected in the groundwater at the
facility include barium, chromium, bis- (2-ethylhexyl) phthalate, and
1,1,2,2-tetrachloroethane, which constitute only a few of the many
chemicals of concern which have been identified for the ArChem Site.
Removal actions by the TNRCC, its predecessor agency, the Texas
Water Commission (TWC), and the EPA were performed between
September 1992 and August 1995, and included removing from the
site: 1) all drums of liquid/sludge and/or solid chemical wastes; 2)
all surface reactor or storage vessels containing residual chemical
wastes; 3) various size process piping containing residual chemical
process wastes; and 4) all chemical-waste-contaminated water and
sludge from an on-site liquid separator. All of these wastes appeared
to have originated from the historic specialty chemical manufacturing
operations conducted at the site.

The ArChem site is located at the intersection of Conklin Lane and
Beltway 8, which is approximately 1/2 mile northwest of the intersec-
tion of State Highway 3 and Interstate 45 in Southeast Houston, Harris
County, Texas. The ten-acre site which was formerly a specialty
chemical manufacturing facility is currently abandoned and fenced
with posted warning signs. The site has been inactive since 1991.

A public meeting will be held Tuesday, June 12, 2001, at 7:00 p.m. at
Dobie High School, 11111 Beamer Road in Houston. The purpose of
this meeting is to obtain additional information regarding the site rela-
tive to its eligibility for listing on the state registry, identify additional
potentially responsible parties, and obtain public input and information
regarding the appropriate use of land on which the facility subject of
this notice is located. The public meeting will be legislative in nature
and not a contested case hearing under the Texas Administrative Pro-
cedure Act (Texas Government Code, Chapter 2001).

Written comments may also be submitted to the attention of Rob
Conti, Texas Natural Resource Conservation Commission, Superfund
Cleanup Section, Remediation Division, MC-143, P. O. Box 13087,
Austin, Texas 78711-3087 or faxed to (512) 239-2449. All comments
must be received by the commission by 5:00 p.m., June 12, 2001. For
further information, please contact Rob Conti at (800) 633-9363 or
(512) 239-2495.

The executive director of the TNRCC prepared a brief summary of the
commission’s records regarding this site. This summary and a portion
of the records for this site, including documents pertinent to the execu-
tive director’s determination of eligibility, are available for review at the
Houston Public Library, Bracewell Branch, 10115 Kleckley, Houston,
Texas 77075, (713)-948-9052, during regular business hours. Copies of
the complete public record file may be obtained during regular business
hours at the TNRCC Records Management Center, Building D, Room
190, 12100 Park 35 Circle, Austin, Texas 78753; telephone number
(800) 633-9363 or (512) 239-2920. Photocopying of file information
is subject to payment of a fee.

Handicapped parking is available on the east side of Building D, con-
venient to access ramps that are between Buildings D and E.

TRD-200102393
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: April 25, 2001

♦ ♦ ♦

IN ADDITION May 4, 2001 26 TexReg 3413



Notice of Public Hearing

The Texas Natural Resource Conservation Commission will conduct
a public hearing to receive testimony concerning amendments to 30
TAC Chapter 106, Subchapters A, G, K, O, and T concerning Permits
by Rule (PBR) and a revision to the State Implementation Plan (SIP)
under the requirements of Texas Health and Safety Code, §382.017;
Texas Government Code, Subchapter B, Chapter 2001; and 40 Code
of Federal Regulations, §51.102 of the United States Environmental
Protection Agency regulations concerning SIPs. Subchapter A will be
submitted as a revision to the SIP.

The recordkeeping requirements of the proposed new §106.8 are nec-
essary for users of PBRs to demonstrate compliance with the require-
ments of the PBR claimed and the general requirements of §106.4. Pro-
posed new §106.263 is necessary to prevent the authorization of signif-
icant accumulation of maintenance related emissions through repeated
uses of the permit by rule. The amendment to §106.355 is necessary
to ensure that venting of pipelines can be demonstrated to be within
the restrictions of the section and that exceedances of those limits are
recorded and reported. The amendments to §106.181 and §106.454 are
necessary to clarify existing rule language and applicability.

A public hearing on the proposal will be held May 29, 2001, at 10:00
a.m. in Room 2210 of Texas Natural Resource Conservation Commis-
sion, Building F, located at 12100 Park 35 Circle, Austin. The hearing
is structured for the receipt of oral or written comments by interested
persons. Individuals may present oral statements when called upon in
order of registration. Open discussion will not occur during the hear-
ing; however, an agency staff member will be available to discuss the
proposal 30 minutes prior to the hearing and answer questions before
and after the hearing.

Comments may be submitted to Ms. Angela Slupe, Office of Environ-
mental Policy, Analysis, and Assessment, MC 205, P.O. Box 13087,
Austin, Texas 78711-3087; or by fax at (512) 239-4808. All comments
must be received on June 4, 2001, and should reference Rule Log No.
2000-051-106-AI. Comments received by 5:00 p.m. on that date will
be considered by the commission before any final action on the pro-
posal. For further information, please contact Ms. Jill Burditt at (512)
239-0560.

Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the hearing should con-
tact the agency at (512) 239-4900. Requests should be made as far in
advance as possible.

TRD-200102320
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: April 23, 2001

♦ ♦ ♦
Notice of Public Meeting

In accordance with the requirements of Texas Government Code,
Chapter 2001, Subchapter B, the Texas Natural Resource Conservation
Commission (TNRCC or commission) will conduct a public meeting
to receive comments concerning amendments to 30 TAC Chapter 279,
Water Quality Certification.

Chapter 279 modifies procedures for public notice and the review
of applications for water quality certification. On August 17, 2000,
TNRCC signed a Memorandum of Agreement (MOA) with the U.S.
Army Corps of Engineers (Corps) to implement a process for intera-
gency cooperation and commission review of permits issued under the
Clean Water Act, §401. These proposed amendments to Chapter 279

would more effectively implement the provisions of the MOA; revise
waiver procedures for Clean Water Act, §401, Certification; amend
enforcement provisions; and modify existing language to be consistent
with other commission rules.

A public meeting on this proposal will be held in Austin on June 5,
2001 at 2:00 p.m. at the commission’s central office, Building F, Room
2210, located at 12100 Park 35 Circle. The meeting will be structured
for the receipt of oral or written comments by interested persons. Indi-
viduals may present oral statements when called upon in order of regis-
tration. There will be no open discussion during the meeting; however,
an agency staff member will be available to discuss the proposal 30
minutes prior to the meeting and will answer questions before and af-
ter the meeting.

Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the meeting should con-
tact the Office of Environmental Policy, Analysis, and Assessment at
(512) 239-4900. Requests should be made as far in advance as possi-
ble.

Written comments may be submitted to Lola Brown, MC 205,
TNRCC, Office of Environmental Policy, Analysis, and Assessment,
P.O. Box 13087, Austin, Texas 78711-3087, or by fax to (512)
239- 4808. All comments should reference Rule Log Number
2000-031-279-WT. Comments must be received by 5:00 p.m., June 5,
2001. For further information, please contact Alan Henderson, Policy
and Regulations Division, (512) 239-1510.

TRD-200102299
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: April 23, 2001

♦ ♦ ♦
North Central Texas Council of Governments
Request for Proposals to Develop a Public Transportation
Strategic Plan for the City of Grand Prairie

This request by the North Central Texas Council of Governments
(NCTCOG) for consultant services is filed under the provisions of
Government Code, Chapter 2254.

The North Central Texas Council of Governments is requesting writ-
ten proposals from consultants to develop a public transportation sys-
tem strategic plan for the City of Grand Prairie. The plan should in-
clude short, medium, and long-range public transportation system op-
tions. The public transportation needs of the general population of
Grand Prairie should be examined, as well as the following targeted
markets: low income, elderly, persons with disabilities, students, and
commuters. The feasibility of the City of Grand Prairie to form or join
a transportation authority should also be quantified and assessed.

Due Date

Proposals must be submitted no later than 5 p.m., Central Time, on Fri-
day, May 25, 2001, to Barbara Maley, Principal Transportation Planner,
North Central Texas Council of Governments, 616 Six Flags Drive, Ar-
lington, Texas 76011. For more information and to obtain copies of the
Request for Proposals, contact Barbara Maley at (817) 695-9278.

Contract Award Procedures

The firm selected to perform this study will be recommended by a
Project Review Committee. The PRC will use evaluation criteria and
methodology consistent with the scope of services contained in the Re-
quest for Proposals. The NCTCOG Executive Board will review the
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PRC’s recommendations and, if found acceptable, will issue a contract
award.

Regulations

NCTCOG, in accordance with Title VI of the Civil Rights Act of 1964,
78 Statute 252, 42 United States Code 2000(d) to 2000(d)(1); and Title
49, Code of Federal Regulations, Department of Transportation, Sub-
title A, Office of the Secretary, Part 1, Nondiscrimination in Federally
Assisted Programs of the Department of Transportation issued pursuant
to such act, hereby notifies all proposers that it will affirmatively assure
that in regard to any contract entered into pursuant to this advertise-
ment, disadvantaged business enterprises will be afforded full oppor-
tunity to submit proposals in response to this invitation and will not be
discriminated against on the grounds of race, color, sex, age, national
origin, or disability in consideration of an award.

TRD-200102374
R. Michael Eastland
Executive Director
North Central Texas Council of Governments
Filed: April 24, 2001

♦ ♦ ♦
North Texas Tollway Authority
Request for Qualifications Evergreen

Notice of Invitation. The North Texas Tollway Authority (the NTTA),
a regional Tollway authority and a political subdivision of the State of
Texas, intends to issue a request for qualifications (RFQ) to enter into
agreements or agreements with qualified architectural and engineering
firms pursuant to Chapter 366 of the Texas Transportation Code and
Chapter 2254 of the Texas Government Code to provide various pro-
fessional Architectural and Engineering Services on a work order basis.

To be considered, potential proposers must submit a Letter of Request,
requesting a copy of the Request for Qualifications (RFQ), which letter
must also contain the name of the proposer, a contact person, and an
address to which the RFQ may be sent. The NTTA will send only one
copy of the RFQ to each proposer.

Deadline. A letter of Request notifying the NTTA of a request for an
RFQ will be accepted by fax at (214) 528-4826, or by mail or hand
delivery to: North Texas Tollway Authority, 5900 W. Plano Parkway,
P.O. Box 260729, Plano, Texas, 75026, Attn: Ms. Nancy Greer.

Letters of Request will be received until 1:00 p.m. on May 18, 2001.

Agency Contact. Any requests for additional information regarding
this notice of invitation should be sent, in writing, to Mr. Mark Bouma,
P.E., Director of Engineering, at the above address.

TRD-200102377
Katherine D. Nees
Deputy Executive Director
North Texas Tollway Authority
Filed: April 24, 2001

♦ ♦ ♦
Public Utility Commission of Texas
Notice of Application for a Certificate to Provide Retail
Electric Service

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on April 17, 2001,
for retail electric provider (REP) certification, pursuant to §§39.101 -

39.109 of the Public Utility Regulatory Act (PURA). A summary of
the application follows.

Docket Title and Number: Application of Utility Choice, LLC for Re-
tail Electric Provider (REP) certification, Docket Number 23968 before
the Public Utility Commission of Texas.

Applicant’s requested service area includes the entire state of Texas.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, P.O. Box 13326, Austin, Texas
78711-3326, or call the commission’s Customer Protection Division at
(512) 936-7120 no later than May 11, 2001. Hearing and speech-im-
paired individuals with text telephone (TTY) may contact the commis-
sion at (512) 936-7136.

TRD-200102236
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: April 19, 2001

♦ ♦ ♦
Notice of Application for Service Provider Certificate of
Operating Authority

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on April 19, 2001, for
a service provider certificate of operating authority (SPCOA), pursuant
to §§54.151 - 54.156 of the Public Utility Regulatory Act (PURA). A
summary of the application follows.

Docket Title and Number: Application of CityNet Telecom, Inc., doing
business as City Telecom, Inc. for a Service Provider Certificate of
Operating Authority, Docket Number 23989 before the Public Utility
Commission of Texas.

Applicant intends to provide fiber optic local exchange network ser-
vices to businesses and carrier-customers.

Applicant’s requested SPCOA geographic area includes the area of
Texas currently served by Southwestern Bell Telephone Company and
Verizon Southwest.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, P.O. Box 13326, Austin, Texas
78711-3326, or call the commission’s Customer Protection Division at
(512) 936-7120 no later than May 9, 2001. Hearing and speech- im-
paired individuals with text telephone (TTY) may contact the commis-
sion at (512) 936-7136.

TRD-200102306
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: April 23, 2001

♦ ♦ ♦
Notice of Application for Waiver to Requirements in P.U.C.
Substantive Rule §26.25

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on April 17, 2001,
for waiver of certain requirements of P.U.C. Substantive Rule §26.25,
Issuance and Format of Bills.

Docket Title and Number: Application of Dell Telephone Coopera-
tive, Inc. (Dell) for Temporary Waiver of Certain Provisions of the Bill
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Formatting Requirements in P.U.C. Substantive Rule §26.25. Docket
Number 23967.

The Application: On August 15, 2000, the commission adopted
P.U.C. Substantive Rule §26.25 requiring implementation of the
changes required by the rule on or before February 15, 2001.
Dell is requesting an extension of the implementation deadline,
from February 15, 2001 to August 1, 2001, with respect to P.U.C.
Substantive Rule §26.25(e)(1)(C) notification of change in service
provider, and §26.25(e)(3) identification of all charges and fees, and
the identification of those charges that must be paid to retain basic
local telecommunications service.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the commission’s Customer Protec-
tion Division at (512) 936-7120 or toll free at 1-888-782-8477. Hearing
and speech-impaired individuals with text telephones (TTY) may con-
tact the commission at (512) 936-7136. All comments should reference
Docket Number 23967.

TRD-200102251
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: April 19, 2001

♦ ♦ ♦
Notice of Application to Amend Certificate of Operating
Authority

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of a revised application on April 16,
2001, by Sprint Communications Company, L.P. doing business as
Sprint (Sprint) to amend its certificate of operating authority (COA)
granted in COA Certificate Number 50006.

Docket Number and Title: Application of Sprint Communications, L.P.
doing business as Sprint for an Amendment to its Certificate of Op-
erating Authority and for a Service Provider Certificate of Operating
Authority (SPCOA) (Restyled), Docket Number 23552.

The Application: Applicant revised its application to include relin-
quishment of its COA and in lieu thereof, to seek issuance of an SP-
COA. Applicant intends to exit the residential resale local exchange
service market and discontinue to provide residential resale local ex-
change services in Southwestern Bell Telephone and Verizon service
areas. Applicant will continue to provide services through its ION
product offering and to offer business retail local exchange services
by resale.

Persons with questions about this docket, or who wish to intervene
or otherwise participate in these proceedings should make appropriate
filings or comments to the Public Utility Commission of Texas, P.O.
Box 13326, Austin, Texas 78711-3326. You may contact the commis-
sion’s Customer Protection Division at (512) 936-7120 or toll free at
1-888-782-8477. Hearing and speech-impaired individuals with text
telephone (TTY) may contact the commission at (512) 936-7136. All
correspondence should refer to Docket Number 23552.

TRD-200102372
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: April 23, 2001

♦ ♦ ♦

Public Notice of Amendment to Interconnection Agreement

On April 19, 2001, Southwestern Bell Telephone Company and Pointe-
Com, Inc., collectively referred to as applicants, filed a joint application
for approval of amendment to an existing interconnection agreement
under §252(i) of the federal Telecommunications Act of 1996, Public
Law Number 104-104, 110 Statute 56, (codified as amended in scat-
tered sections of 15 and 47 United States Code) (FTA) and the Public
Utility Regulatory Act, Texas Utilities Code Annotated, Chapters 52
and 60 (Vernon 1998 & Supplement 2001) (PURA). The joint applica-
tion has been designated Docket Number 23990. The joint application
and the underlying interconnection agreement are available for public
inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing ten copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
23990. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by May 16, 2001, and shall in-
clude:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120 or toll free at 1-888-782-8477. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136. All correspondence should refer to
Docket Number 23990.

TRD-200102332
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: April 23, 2001
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♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On April 19, 2001, Southwestern Bell Telephone Company and State
Telephone-Texas, collectively referred to as applicants, filed a joint
application for approval of amendment to an existing interconnection
agreement under §252(i) of the federal Telecommunications Act of
1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supplement 2001) (PURA). The
joint application has been designated Docket Number 23991. The
joint application and the underlying interconnection agreement are
available for public inspection at the commission’s offices in Austin,
Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing ten copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
23991. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by May 16, 2001, and shall in-
clude:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120 or toll free at 1-888-782-8477. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136. All correspondence should refer to
Docket Number 23991.

TRD-200102333

Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: April 23, 2001

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On April 19, 2001, Southwestern Bell Telephone Company and Trin-
ity Valley Services, Inc., collectively referred to as applicants, filed a
joint application for approval of amendment to an existing intercon-
nection agreement under §252(i) of the federal Telecommunications
Act of 1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supplement 2001) (PURA). The
joint application has been designated Docket Number 23997. The joint
application and the underlying interconnection agreement are available
for public inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing ten copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
23997. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by May 16, 2001, and shall in-
clude:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120 or toll free at 1-888-782-8477. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
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the commission at (512) 936-7136. All correspondence should refer to
Docket Number 23997.

TRD-200102335
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: April 23, 2001

♦ ♦ ♦
Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.215

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission), of a long run incremental cost (LRIC)
study pursuant to P.U.C. Substantive Rule §26.215.

Docket Title and Number. Verizon Southwest’s Application for Ap-
proval of LRIC Study for Direct Outward Dialing and Call Park Di-
rected Pursuant to P.U.C. Substantive Rule §26.215 on or about April
30, 2001, Docket Number 23992.

Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 23992. Written
comments or recommendations should be filed no later than 45 days
after the date of sufficiency and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P.O. Box 13326,
Austin, Texas 78711-3326. You may call the commission’s Customer
Protection Division at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136.

TRD-200102334
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: April 23, 2001

♦ ♦ ♦
Texas A&M University, Board of Regents
Notice of Sale of Oil, Gas, and Sulphur Lease

The Board of Regents of The Texas A&M University System, pursuant
to provisions of V.T.C.A., Education Code, Chapter 85, as amended,
and subject to all rules and regulations promulgated by the Board of Re-
gents, offers for sale at public auction in Room 524, System Real Estate
Office, The Texas A&M University System, John B. Connally Build-
ing, 301 Tarrow Drive, College Station, Texas, at 10:00 a.m., Tuesday,
May 15, 2001, an oil, gas and sulphur lease on the following described
land in Denton County, Texas. The property offered for lease contains
169.57 mineral acres, more or less, of land and more particularly de-
scribed as follows:

Being 169.57 acres, more or less, out of the Robert Whitlock Survey,
Abstract No. 1403, Denton County, Texas.

The minimum lease terms, which applies to this tract, are as follows:

(1) Bonus: $150 per net mineral acre

(2) Royalty: 25%

(3) Delay Rental: $10.00 per net mineral acre

(4) Primary term: Three years

(5) Commitment to Drill: Within first year

(6) Continuous Drilling Commitment: 120 days

(7) Net Mineral Acres: 169.57 (More or Less)

Highest bidder shall pay to the Board of Regents on the day of the sale
25% of the bonus bid, and the balance of the bid shall be paid to the
Board within 24 hours after notification that the bid has been accepted.
All payments shall be in cashier’s check as the Board may direct. Fail-
ure to pay the balance of the amount bid will result in forfeiture to
the Board of the 25% paid. The Board of Regents of The Texas A&M
University System, RESERVES THE RIGHT TO REJECT ANY AND
ALL BIDS. The successful bidder will be required to pay all advertis-
ing expenses and administrative costs.

Further inquiries concerning oil, gas and sulphur leases on System land
should be directed to: Dan K. Buchly, Assistant Vice Chancellor and
Director of Real Estate System, Real Estate Office, The Texas A&M
University System, John B. Connally Building, Suite 519, 301 Tarrow
Drive, College Station, Texas 77840-7896, (979) 458-6350.

TRD-200102237
Vickie Burt Spillers
Executive Secretary to the Board
Texas A&M University, Board of Regents
Filed: April 19, 2001

♦ ♦ ♦
Texas Department of Transportation
Notice of Intent to Amend Contract

In accordance with Government Code, Chapter 2254, Subchapter B,
the Texas Department of Transportation (the department) publishes
this notice of its intent to amend Contract #51151F7009, Austin,
for consulting services to ten rural transit districts. This contract is
with the firm of Peter Schauer Associates, 25220 Highland School
Road, Boonville, Missouri, 65233. The contract was executed by the
department on March 30, 2001, and the notice of award was published
in theTexas Registeron April 20, 2001 (26 TexReg 3062). The total
amount of the contract is $350,000.

The contract amount will be increased to $377,745. Peter Schauer As-
sociates will prepare a summary document that will identify common
themes and approaches to technical assistance that can be continued by
the department. Peter Schauer Associates will train department per-
sonnel on the use of the summary document and its contents. The due
date for this document and training is the contract ending date which is
extended from March 31, 2002 to July 31, 2002.

Agency Contact: Questions about the proposed amendment may be
directed to Karen Dunlap, Public Transportation Division, Texas De-
partment of Transportation, 125 East 11th Street, Austin, Texas 78701-
2483, phone (512) 416-2817, e-mailkdunlap@dot.state.tx.us.

TRD-200102392
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: April 25, 2001

♦ ♦ ♦
Public Notice

Pursuant to Transportation Code, §21.111, and Title 43, Texas Admin-
istrative Code, §30.209, the Texas Department of Transportation con-
ducts public hearings to receive comments from interested parties con-
cerning proposed approval of various aviation projects.

For information regarding actions and times for aviation public hear-
ings, please go to the following web site -http://www.dot.state.tx.us
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- click on Aviation, click on Aviation Public Hearing. Or, contact
Karon Wiedemann, Aviation Division, 150 East Riverside, Austin,
Texas 78704, (512) 416-4520 or 800 68 PILOT.

TRD-200102235
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: April 19, 2001

♦ ♦ ♦
Request for Qualifications Statements

The Airport Sponsor listed below, through its agent, the Texas Depart-
ment of Transportation (TxDOT), intends to engage aviation profes-
sional engineering firms for services pursuant to Government Code,
Chapter 2254, Subchapter A. TxDOT, Aviation Division, will solicit
and receive qualifications for professional engineering design services
as described in the following project.

Airport Sponsor: City of Sugar Land, Sugar Land Municipal Airport.
TxDOT Project No.: 0112SUGAR. Project Scope: Provide engineer-
ing/design services to site, clear and prep; construct new apron and
hangar access taxiways for new General Aviation (GA) area facilities;
construct connecting taxiway to runway; construct partial parallel taxi-
ways and high-speed exit taxiways; construct retaining walls, drainage
and detention ponds for new GA area; construct new partial parallel
taxiway to runway 35 end and expand apron and hangar access taxi-
ways. Additional services may include: environmental assessment; re-
place high intensity runway lights; install new medium intensity taxi-
way lights; upgrade existing lighting and electrical systems; construct
new terminal apron; construct new partial parallel taxiway to runway 17
end and improve drainage at the Sugar Land Municipal Airport. Project
Manager: Bijan Jamalabad.

Interested firms shall utilize therecently updated Form 439, titled
"Aviation Engineering Services Questionnaire" (August 2000 ver-
sion). The forms may be requested from TxDOT, Aviation Division,
125 E. 11th Street, Austin, Texas 78701-2483, Phone number,
1-800-68-PILOT (74568). The form may be e-mailed by request or
downloaded from the TxDOT web site, URL address

http://www.dot.state.tx.us./insdtdot/orgchart/avn/avninfo/avn-
info.htm

Download the file from the selection "Engineer Services Questionnaire
Packet." The form may not be altered in any way, and all printing
must be in black. QUALIFICATIONS WILL NOT BE ACCEPTED
IN ANY OTHER FORMAT. (Note: This is a new form updated for
this submission. The form is an MS Word, Version 7, document).

Two completed, unfolded copies of Form 439 (August 2000 version),
must be postmarked by U. S. Mail by midnight May 17, 2001. Mailing
address: TxDOT, Aviation Division, 125 E. 11th Street, Austin, Texas
78701-2483. Overnight delivery must be received by 4:00 p.m. on
May 18, 2001; overnight address: TxDOT, Aviation Division, 200 E.
Riverside Drive, Austin, Texas, 78704. Hand delivery must be received
by 4:00 p.m. May 18, 2001; hand delivery address: 150 E. Riverside
Drive, 5th Floor, South Tower, Austin, Texas 78704. The two pages
of instructions should not be forwarded with the completed question-
naires. Electronic facsimiles will not be accepted.

NEW DELIVERY OPTION . Your form 439 may be e-mailed to Tx-
DOT, at e-mail address:

AVNRFQ@dot.state.tx.us

E-mails must be received by midnight May 17, 2001. Received times
will be determined by the marked time and date as the E-mail is re-
ceived into the TxDOT network system. Please allow sufficient time to
ensure delivery into the TxDOT system by the deadline. After receipt,
you will be electronically notified of receipt by return e-mail. Return
notification may be delayed by a day or two, as the forms will be opened
and printed at the TxDOT offices. Before e-mailing the form, please
confirm your completion of the form. TxDOT will directly print the
transmittal and not change the formatting or information contained on
the form following receipt. Signatures will not be required on electron-
ically submitted forms. You may type in the responsible party’s name
on the signature line.

The airport sponsor’s duly appointed committee will review all pro-
fessional qualifications and select three tofive firms to submit propos-
als. Those firms selected will be required to provide more detailed,
project-specific proposals which address the project team, technical ap-
proach, Disadvantage Business Enterprise (DBE) participation, design
schedule, and other project matters, prior to the final selection process.
The final engineer selection by the sponsor’s committee will generally
be made following the completion of review of proposals and/or engi-
neer interviews. The airport sponsor reserves the right to reject any or
all statements of qualifications, and to conduct new professional ser-
vices selection procedures.

If there are any procedural questions, please contact Karon Wiede-
mann, Director, Grant Management, or the designated Project Manager
for technical questions at 1-800-68-PILOT (74568).

TRD-200102234
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: April 19, 2001

♦ ♦ ♦
Texas Turnpike Authority Division of the Texas
Department of Transportation
Notice of Availability of Final Environmental Impact Statement

The Texas Turnpike Authority Division (TTA) of the Texas Depart-
ment of Transportation hereby issues this notice to advise the pub-
lic that a Final Environmental Impact Statement (FEIS) has been pre-
pared and approved for State Highway 130. State Highway 130 is a
proposed 91 mile (approximate), controlled access highway. As pro-
posed, State Highway 130 would extend from Interstate Highway 35
at State Highway 195, north of Georgetown in Williamson County,
through Travis and Caldwell Counties, to Interstate 10 near Seguin in
Guadalupe County. The proposed facility would be located generally
parallel to and east of Interstate Highway 35 and the urban areas of
Austin, San Marcos, New Braunfels and San Antonio. As a multimodal
facility, State Highway 130 would be designed to accommodate other
modes of transportation.

The purpose of State Highway 130 is to relieve congestion on Inter-
state Highway 35 and other major transportation facilities within the
Austin-San Antonio corridor; improve mobility; and increase accessi-
bility to important public facilities.

State Highway 130 is being developed as a toll road candidate. Accord-
ingly, in conjunction with other project development-related activities,
TTA is conducting a study to evaluate the feasibility of developing the
proposed project as a toll road and financing it, in whole or in part,
through the issuance of revenue bonds.

A total of nine alternatives are evaluated in the FEIS - eight (end-to-end)
route alternatives and a no-build alternative. The State Highway 130
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FEIS is available for review at the offices of the TTA (125 E. 11th
Street, Austin, Texas or 1421 Wells Branch Parkway , Building 1, Suite
107, Pflugerville, Texas). Copies of the FEIS may be purchased from
TTA for the actual cost of reproduction.

Copies of the FEIS have also been field with and are available for public
review at the following public libraries:

Georgetown 808 MLK, Georgetown, Texas

Round Rock (Reference Desk) 216 E. Main St, Round Rock, Texas

Pflugerville 102 10th St, Pflugerville, Texas

Austin History Center (Reading Room) 810 Guadalupe St, Austin,
Texas

Lockhart 901 Bois Darc, Lockhart, Texas

Luling 215 S. Pecan St, Luling, Texas

Seguin 707 E. College St, Seguin

Comments on the FEIS may be submitted to Ms. Stacey Benningfield,
Environmental Manager, Texas Turnpike Authority Division, 125 E.
11th Street, Austin, Texas 78701-2483. For addition information con-
tact Ms. Benningfield at (512) 225-1351.

TRD-200102295
Phillip Russell
Director
Texas Turnpike Authority Division of the Texas Department of
Transportation
Filed: April 23, 2001

♦ ♦ ♦
Texas Workforce Commission
Request for Proposals - High Technology Initiatives for Adults
and Youth

A. PROPOSAL DESCRIPTION

The Texas Workforce Commission (Agency) seeks to sponsor
several demonstration projects to implement new and cost-effective
approaches to training existing workers, youth, and educators of
youth in the field of high technology. Therefore, this RFP consists of
two options. Option #1 seeks proposals for demonstration projects
to train adults in specific high technology fields; and Option #2
seeks proposals for initiatives that address the training of youth and
educators of youth in high technology. Offerors are invited to submit
separate proposals for either or both of these options.

B. AUTHORIZATION TO AWARD CONTRACT

The Agency is authorized to issue this RFP and award contracts under
its general contracting authority in Section 302.002(b), Texas Labor
Code and the Workforce Investment Act, Sec. 134(a)(3)(A).

C. AVAILABLE FUNDING

Funding of approximately $5,000,000 will be available for Option #1,
High Tech Training for Adults. Funding of approximately $1,000,000
will be available for Option #2, High Technology Initiatives for Youth.
The contract period for either Option is for the 12-month period begin-
ning August 15, 2001 through June 30, 2003.

D. ELIGIBLE APPLICANTS

Offerors submitting under Option #1 must include a Local Workforce
Development Board or group of Boards in conjunction with a group of
employers or with an industry association in conjunction with employ-
ers. The required consortium may also include community colleges
or other educators/training providers. Proposals may be submitted by
a Board and a single employer if accompanied by an attestation that
the employer is the only one in the local area with a particular skills
need. Offerors submitting under Option #2 may include Local Boards
in conjunction with employers, community colleges and/or other ed-
ucators/training providers. In addition, the Board(s) may collaborate
with an industry association and/or a group of employers. Offerors ap-
plying for either or both options must complete a Request for Proposal
(RFP) Package and provide required documentation as requested in the
application in order to be considered eligible.

E. PROJECT SCHEDULE

Application submission deadline is June 8, 2001. The anticipated con-
tract effective date is August 15, 2001. The Agency will hold an Of-
feror’s Conference Call on Monday, May 7, 2001 at 1:00 p.m., Central
Standard Time. To participate in the Offeror’s Conference, dial (512)
463-1928; when prompted, dial the access code: 1-320-108#.

F. SCORING CRITERIA

The evaluation criteria for this RFP and their relative weights for scor-
ing are: Option #1: Identification of Partners & Demonstrated Ability
to Perform Services 10 points, Proposed Approach 50 points, Project
Administration 20 points, Budget Information 20 points. Option #2:
Identification of Partners & Demonstrated Ability to Perform Services
10 points, Proposed Approach for Planning for Demonstration Project
30 points, Proposed Approach to Demonstration Project 30 points,
Project Administration 20 points, Budget Information 10 points.

G. SELECTION, NOTIFICATION AND NEGOTIATION PROCESS

The Agency will use competitive negotiation to determine awards. Pro-
posals will be evaluated and tentatively ranked by the Agency. Appli-
cants submitting superior proposals may be invited to make oral pre-
sentations to the Agency.

H. PAYMENT

The basis of payment for this award shall be reimbursement of actual
allowable cost up to budgeted levels and subject to budget limitations,
pursuant to a negotiated contract.

I. TEXAS WORKFORCE COMMISSION’S CONTACT PERSON

For further information and to request a package for RFP # PPRD
00-22, contact Lucinda Anderson, Program Specialist, Texas Work-
force Commission, Room 440T, 101 East 15th Street, Austin, Texas
78778-0001, (512) 936-2613, fax: (512) 936-3420, e-mail address: lu-
cinda.anderson@twc.state.tx.us.

TRD-200102378
John Moore
Assistant General Counsel
Texas Workforce Commission
Filed: April 24, 2001

♦ ♦ ♦
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How to Use the Texas Register
Information Available: The 13 sections of the Texas

Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for

opinions and opinions.
Emergency Rules- sections adopted by state agencies on

an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies

from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following a 30-day
public comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Open Meetings - notices of open meetings.
In Addition - miscellaneous information required to be

published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules

review.
Specific explanation on the contents of each section can be

found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 26 (2001) is cited
as follows: 26 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “26
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 26
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back

cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation

of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 19, April 13,
July 13, and October 12, 2001). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each

volume of the Texas Register (calendar year).



Texas Register
Services

TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).

Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal

 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette

Texas Workers Compensation Commission, Title 28
❑ Update service $25/year

Texas Register Phone Numbers (800) 226-7199
Documents (512) 463-5561
Circulation (512) 463-5575
Marketing (512) 305-9623
Texas Administrative Code (512) 463-5565

Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/

Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586
Name Availability (512) 463-5555
Trademarks (512) 463-5576

Elections
Information (512) 463-5650

Statutory Documents
Legislation (512) 463-0872
Notary Public (512) 463-5705

Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705
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