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Open Meetings
A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.

Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg

To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.

Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us.  Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).

For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government

•••

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY:  7-1-1.



 PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing
material within a section.

TITLE 1. ADMINISTRATION

PART 10. DEPARTMENT OF
INFORMATION RESOURCES

CHAPTER 201. PLANNING AND
MANAGEMENT OF INFORMATION
RESOURCES TECHNOLOGIES
1 TAC §201.1

The Department of Information Resources (department)
proposes an amendment to §201.1, concerning definitions
applicable to department rules. The purpose of the amendment
is to add new definitions relating to geographic information sys-
tems, to update the legal citations to the Professional Services
Procurement Act and the Major Consulting Services Act in
paragraph (17) and to the Texas Education Code in paragraph
(26) and to amend the definition of geographic information
system in proposed paragraph (7). New definitions are pro-
posed for Albers equal area conic projection, datum, geospatial
data(set), geospatial dataset enhancement, geospatial dataset
maintenance, geospatial metadata, geoTIFF, GIS map project,
JPEG, Lambert conformal conic projection, map projection,
survey product, TIFF and world file.

Mr. Eddie Esquivel, Director of the Enterprise Operations Divi-
sion, has determined that for each year of the first five years the
amended rule will be in effect, there will be no fiscal implications
for state government as a result of enforcing or administering the
proposed amendment to §201.1. There will be no foreseeable
fiscal implications for local government as a result of enforcing
or administering the proposed amendment.

Mr. Esquivel has determined that for each year of the first five
years the amended rule will be in effect, the benefit to the public
will be increased rule clarity as a result of the definitions of cer-
tain terms used in the department’s rules. There will be no effect
on small businesses, and that there is no additional anticipated
economic cost to persons who are required to comply with the
amended rule.

Comments on the proposed amendment to §201.1 may be sub-
mitted to Renee Mauzy, General Counsel, Department of Infor-
mation Resources, via mail to P.O. Box 13564, Austin, Texas
78711, or electronically to renee.mauzy@dir.state.tx.us no later
than 5:00 p.m., within 30 days after publication.

The amendment is proposed under Texas Government Code
§2054.052(a), which authorizes the department to adopt rules
as necessary to carry out its responsibility under the Information
Resources Management Act.

Texas Government Code chapter 2054 is affected by the pro-
posed amendment.

§201.1. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Albers equal area conic projection--A map projection
developed by Albers in 1805 and commonly used in mapping of the
United States by the U.S. Geological Survey. Whilesome distortion is
inherent in all map projections, acharacteristic of thealbers equal area
conic projection is that scale distortion is minimized.

(2) [(1)] Application--A separately identifiable and inter-
related set of information resources technologies that allows a state
agency to manipulate information resources to support specifically de-
fined objectives.

(3) [(2)] Board--The governing board of the Department of
Information Resources.

(4) [(3)] Data processing--Information technology equip-
ment and related services designed for the automated storage, manipu-
lation, and retrieval of data by electronic or mechanical means, or both.
The term includes:

(A) central processing units, front-end processing
units, miniprocessors, microprocessors, and related peripheral
equipment such as data storage devices, document scanners, data
entry equipment, terminal controllers, data terminal equipment, com-
puter-based word processing systems other than memory typewriters,
and equipment and systems for computer networks;
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(B) all related services, including feasibility studies,
systems design, software development, and time-sharing services,
whether provided by state employees or by others; and

(C) the programs and routines used to employ and con-
trol the capabilities of data processing hardware, including operating
systems, compilers, assemblers, utilities, library routines, maintenance
routines, applications, and computer networking programs.

(5) Datum--A smooth mathematical surface that closely
defines the mean sea-level surface of the earth throughout a certain
geographic region of interest (such as North America). Accurate
ground positional measurements must be made with reference to a
specific datum appropriate to the region.

(6) [(4)] Department--The Department of Information Re-
sources.

(7) [(5)] Geographic information system (GIS)--A system
of computer hardware, software and procedures used to store, analyze
and display geospatial dataand related tabular datainageographic con-
text to solve complex planning and management problems in a wide
variety of applications. [A computer hardware and software system
designed to collect, manage, manipulate, analyze, and display spatially
referenced data; includes attribute data (usually in an associated data
base), as well as graphic data which may be in vector (line) or raster
(image) form; may include cartographic and geographic data such as
earth science, natural resource, engineering, demographic, or socioe-
conomic data; and will include for purposes of these rules all types of
automated mapping, facilities management, and mapping applications
from a computer-aided design system. ]

(8) Geospatial data(set)--Data which describes some
aspect of the earth’s surface (or near-surface regions), or which can
be identified with a specific location on or near the earth’s surface. A
geospatial dataset employs a defined, earth-based coordinate system
which allows its use in a geographic information system.

(9) Geospatial dataset enhancement--Substantial alteration
of ageospatial dataset which increases itsusefulnessthrough the addi-
tion of attribute(tabular) data fields, improvements in spatial accuracy,
or extension of geographic coverage.

(10) Geospatial dataset maintenance--Addition to, or alter-
ation of, a geospatial dataset as part of a routine business process.

(11) Geospatial metadata--A description of the character-
istics of a geospatial dataset, recorded in a standard format. Charac-
teristics include data content, quality, purpose, condition, format, spa-
tial coordinate system, availability, etc. The Federal Geographic Data
Committee hasdefined aformal content standard for digital geospatial
metadata for use by federal agencies.

(12) GeoTIFF--A TIFF-based image format for geo-refer-
enced raster imagery.

(13) GISmap product--A geographic representation, in pa-
per or electronic format, displaying features from one or more digital
geospatial datasets. Small scale images that are clearly intended only
for graphic illustration within alarger publication arenot considered to
be GIS map products.

(14) JPEG--A standardized image compression mecha-
nism. JPEG stands for Joint Photographic Experts Group, the original
name of the committee that wrote the standard.

(15) [(6)] Imaging systems--Information resources tech-
nologies with video, scanning, and computer graphics capabilities
(including raster formats) which are used to capture, process, create,

output, store, and/or archive images, excluding process-control
systems for medical diagnostic applications.

(16) [(7)] Information resources--The procedures, equip-
ment, and software that are designed, built, operated, and maintained to
collect, record, process, store, retrieve, display, and transmit informa-
tion, and associated personnel including consultants and contractors.

(17) [(8)] Information resources services--Services pro-
vided under contract to a state agency by an individual or firm, or
by a consultant or professional engineer under Texas Government
Code, Chapter 2254, the Professional Services Procurement Act, and
Texas Government Code, Chapter 2254, Consulting Services, [Civil
Statutes Articles 664-4 and 6252-11c,] which includes [include]:
studying agency’s existing information resources; advising on neces-
sary changes or additions to the information resources environment;
performing information resources feasibility studies; information re-
sources training; or recommending, managing, converting, designing,
procuring, developing, documenting, programming, testing, imple-
menting, or installing new information resources, including systems
development methodologies and disaster recovery capabilities.

(18) [(9)] Information resources technologies--Data
processing and telecommunications hardware, software, services,
supplies, personnel, facility resources, maintenance, and training.

(19) [(10)] Interagency application--An information
resources project implemented or used by multiple agencies.

(20) Lambert conformal conic projection-A map projec-
tion developed by Lambert in 1772 and commonly used in mapping
of the United States by the U.S. Geological Survey. While some dis-
tortion isinherent in all map projections, acharacteristic of the lambert
conformal conic projection is that shape distortion is minimized.

(21) Map projection-A systematic representation of all or
part of a surface of a round body, especially Earth, on a plane.

(22) [(11)] Project--A program to provide information re-
sources technologies support to functions within or among elements
of a state agency, which should be characterized by well-defined pa-
rameters, specific objectives, common benefits, planned activities, a
scheduled completion date, and an established budget with a specified
source of funding.

(23) Raster--A data structure for representing spatial data.
The raster data structure divides a region of space into a regular, two-
dimensional grid. Each cell in the grid has an associated data value.
A common use of the raster data structure is to represent imagery in a
digital format. In this case, the data value for each cell represents the
color exhibited by that part of the image.

(24) [(12)] Risk--The possibility of an act or event occur-
ring that would have an adverse effect on the state, an organization or
an information system. Risk involves both the probability of failure
and the possible consequences of a failure.

(25) [(13)] Risk analysis--Risk analysis is the evaluation of
planned project events and deliverables in regards to various factors to
consider the possibility or probability of failure and the consequences
of such a failure. Risk analysis will yield an identification of the areas
of greater and lower risk.

(26) [(14)] State agency--A department, commission,
board, office, council, or other agency in the executive or judicial
branch of government that is created by the constitution or a statute
of this state, including a university system or institution of higher
education as defined by the Texas Education Code, §61.003.
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(27) [(15)] Statewide application--An information re-
sources project implemented or used throughout state government.

(28) Survey product--A map, report, letter or other docu-
ment produced by a registered professional land surveyor while en-
gaged in the practice of land surveying.

(29) [(16)] Telecommunications--Any transmission,
emission, or reception of signs, signals, writings, images, and sounds
of intelligence of any nature by wire, radio, optical, or other electro-
magnetic systems and includes all facilities and equipment performing
those functions that are owned, leased, or used by state agencies and
branches of state government.

(30) [(17)] Telecommunications services--Intercity com-
munications facilities or services. "Telecommunications services"
does not include single agency point-to-point radio systems or
facilities or services of criminal justice information systems.

(31) TIFF--Tagged Image File Format. A public domain
raster image file format.

(32) [(18)] Wide area network--A network that intercon-
nects geographical boundaries (such as buildings, campuses, cities, re-
gions, and/or states) which has a total distance (first node to last node)
of two or more miles and might be connected using common carrier
services.

(33) World file--A file that accompanies a specific raster
image file and that contains georeferencing information that can be
used by certain GIS software to correctly display the raster image in
an earth-based coordinate system.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 5, 2001.

TRD-200103121
Renee Mauzy
General Counsel
Department of Information Resources
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 475-2153

♦ ♦ ♦
PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 355. MEDICAID REIMBURSE-
MENT RATES
SUBCHAPTER C. REIMBURSEMENT
METHODOLOGY FOR NURSING FACILITIES
1 TAC §355.307

The Texas Health and Human Services Commission (HHSC)
proposes an amendment to §355.307, concerning reimburse-
ment setting methodology, in its Medicaid Reimbursement Rates
chapter. The purpose of the amendment is to create a special
reimbursement class for nursing facilities that specialize in car-
ing for high need children. To qualify as a pediatric care facility,
the nursing facility must have an average daily census of 80% or
more children. Payment rates for facilities in this pediatric care

facility special reimbursement class will be determined on a fa-
cility-specific basis and will not be based on the Texas Index for
Level of Effort (TILE) payment rates. This special reimbursement
class will recognize the increased costs that exist in nursing fa-
cilities that predominately serve children.

Don Green, chief financial officer, has determined that for the first
five-year period the sections are in effect there will be fiscal im-
plications for state government as a result of enforcing or admin-
istering the sections. The effect on state government for the first
five-year period the sections will be in effect is an estimated ad-
ditional cost of $199,092 in fiscal year FY 2002; $206,140 in FY
2003; $206,140 in FY 2004; $206,140 in FY 2005; and $206,140
in FY 2006. There will be no fiscal implications for local govern-
ment as a result of enforcing or administering the sections.

Commissioner Don Gilbert has determined that for each year of
the first five years the sections are in effect the public benefit
anticipated as a result of enforcing the sections will be that nurs-
ing facilities which predominantly serve children will receive pay-
ment rates that reflect the spending necessary to care for high
need children. There will be no adverse economic effect on small
or micro businesses, because the proposal creates a new reim-
bursement class for nursing facilities that serve predominantly
high need children. No changes in practice are required of any
business.

Questions about the content of this proposal may be directed to
Carolyn Pratt (512) 438-4057 in DHS’s Rate Analysis Depart-
ment. Written comments on the proposal may be submitted
to Supervisor, Rules and Handbooks Unit-146, Texas Depart-
ment of Human Services E-205, P.O. Box 149030, Austin, Texas
78714-9030, within 30 days of publication in the Texas Register.

The proposal is available for public review at local offices of
DHS. For further information, contact Carolyn Pratt in DHS’s
Rate Analysis Department at (512) 438-4057.

Under §2007.003 of the Texas Government Code, HHSC has
determined that Chapter 2007 of the Government Code does not
apply to these rules. Accordingly, the department is not required
to complete a takings impact assessment regarding these rules.

The amendment is proposed under the Government Code,
§531.033, which authorizes the commissioner of the Health
and Human Services Commission to adopt the rules necessary
to carry out the commission’s duties, and §531.021(b), which
establishes the commission as the agency responsible for
adopting reasonable rules governing the determination of fees,
charges, and rates for medical assistance payments under
Chapter 32, Human Resources Code.

The amendment implements the Government Code, §§531.033
and 531.021(b).

§355.307. Reimbursement Setting Methodology.

(a)-(b) (No change.)

(c) Special [Experimental] reimbursement class. DHS may
define special reimbursement classes including experimental reim-
bursement classes of service to be used in research and demonstration
projects on new reimbursement methods and reimbursement classesof
service to address the cost differences of a select group of recipients.
[Demonstration or pilot projects based on experimental reimburse-
ment] Special classes may be implemented on a statewide basis or
may be limited to a specific region of the state or to a selected group
of providers.
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(1) Pediatric CareFacility. Thepurposeof thisspecial class
is to recognize, through theadoption of afacility-specific payment rate,
the cost differences that exist in a nursing facility that serves predomi-
nantly children.

(2) Definitions.

(A) Pediatriccarefacility - To qualify asapediatric care
facility, afacility must havehad an averagedaily censusof 80%of more
children for the six month period prior to its entry into the pediatric
care facility class. The census must be based on the entire licensed
facility and not a distinct part. In addition, to remain a pediatric care
facility, the facility must maintain an average daily census of 80% or
more children.

(B) Children - For the purposes of this pediatric care
facility class, children are defined as being at or below 22 years of age.

(3) Payment rate determination. Payment rates will be de-
termined in the following manner:

(A) Cost reportsand payment ratedetermination for pe-
diatriccarefacilitiesaregoverned by therequirementsspecified in Sub-
chapter A of this chapter (relating to Cost Determination Process).

(B) Payment rates for this class of service will be de-
termined on a facility-specific basis. The total allowable costs from
the most recent cost report deemed acceptable are adjusted for infla-
tion from the cost report period to the rate period. The adjusted cost is
divided by the greater of total patient days of service reported on the
cost report or the days of service at 85 percent of contracted capacity.
Theresulting cost per day ismultiplied by afactor of 1.03 to determine
the final facility-specific rate. If no acceptable cost report is available,
the provider will be required to submit a cost report covering the time
period specified by DHS.

(C) The facility-specific payment rate from paragraph
(3)(B) of thissubsection will bepaid for all Medicaid eligibleresidents
of a qualifying facility regardless of the TILE level of the resident.

(D) Residents of the pediatric care facility will not be
eligible to receive the ventilator-dependent or the children with tra-
cheostomies supplemental reimbursements.

(E) Facilities in the pediatric care facility class are not
eligible to participate in §355.308 (relating to Enhanced Direct Care
Staff Rate).

(d)-(e) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 6, 2001.

TRD-200103185
Marina Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 438-3734

♦ ♦ ♦
CHAPTER 355. MEDICAID REIMBURSE-
MENT RATES
The Texas Health and Human Services Commission (HHSC)
proposes amendments to §355.503, concerning reimbursement

methodology for the community-based alternatives waiver
program--a 1915(c) Medicaid home and community-based
waiver for aged and disabled adults who meet criteria for
alternatives to nursing facility care; §355.505, reimbursement
methodology for the community living assistance and support
services waiver program--a 1915(c) Medicaid home and com-
munity-based waiver for persons with related conditions; and
§355.9022, reimbursement methodology for community-based
services provided to people who are deaf-blind with multiple
disabilities, in its Medicaid Reimbursement Rates chapter. For
the Community-Based Alternatives (CBA), Community Living
Assistance and Support Services (CLASS), and Deaf-Blind
Multiple Disabilities (DB-MD) programs, the purpose of the
amendments is to more closely match payment rates to the
cost of the services delivered. The payment rate for Registered
Nurses (RNs) and Licensed Vocational Nurses (LVNs) will be
separated into two distinct rates to more closely match the cost
of the type of nursing service delivered to the payment rate.
These two rates eliminate the current method of blending RN
and LVN average costs into a single rate. For the CLASS and
CBA programs, the amendment deletes a separate rate for the
annual reassessment of clients that is conducted by an RN.
Currently the reassessment fee is determined by estimating
the average amount of nursing time required to complete a
reassessment. The amendment would eliminate the separate
rate for reassessment fees and require providers to bill the RN
payment rate for reassessment services, based on the actual
time spent by the RN.

Don Green, Chief Financial Officer, has determined that for the
first five-year period the sections are in effect there will be no
fiscal implications for state or local government as a result of en-
forcing or administering the sections, because any change in RN
or LVN payment rates as compared to the currently used com-
bined nursing payment rate would be the result of recalculating
the rate components based on actual provider cost.

Commissioner Don Gilbert has determined that for each year of
the first five years the sections are in effect the public benefit
anticipated as a result of enforcing the sections will be that the
cost of services delivered will be more closely matched to the
corresponding payment rate. There is no anticipated economic
cost to persons who are required to comply with the proposed
sections. For the CBA and CLASS programs, the proposal will
require the provider to bill for RN time performing assessments at
the RN payment rate and eliminates the modeled reassessment
fee. For the CBA, CLASS, and DB-MD programs, contracted
providers will be required to separately track and bill nursing ser-
vices delivered by RNs and LVNs.

Questions about the content of this proposal may be directed to
Carolyn Pratt (512) 438-4057 in DHS’s Rate Analysis Depart-
ment. Written comments on the proposal may be submitted
to Supervisor, Rules and Handbooks Unit-145, Texas Depart-
ment of Human Services E-205, P.O. Box 149030, Austin, Texas
78714-9030, within 30 days of publication in the Texas Register.

Under §2007.003 of the Texas Government Code, HHSC has
determined that Chapter 2007 of the Government Code does not
apply to these rules. Accordingly, the department is not required
to complete a takings impact assessment regarding these rules.

SUBCHAPTER E. COMMUNITY CARE FOR
AGED AND DISABLED
1 TAC §355.503, §355.505
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The amendments are proposed under the Government Code,
§531.033, which authorizes the commissioner of the Health and
Human Services Commission to adopt the rules necessary to
carry out the commission’s duties, and §531.021(b), which es-
tablishes the commission as the agency responsible for adopting
reasonable rules governing the determination of fees, charges,
and rates for medical assistance payments under Chapter 32,
Human Resources Code.

The amendments implement the Government Code, §531.033
and §531.021(b).

§355.503. Reimbursement Methodology for the Community-based
Alternatives Waiver Program--a 1915(c) Medicaid Home and Com-
munity-based Waiver for Aged and Disabled Adults Who Meet Criteria
for Alternatives to Nursing Facility Care.

(a)-(c) (No change.)

(d) Waiver reimbursement determination. Recommended re-
imbursements are determined in the following manner.

(1) Unit of service reimbursement. Reimbursement for
personal assistance services, nursing services provided by an RN,
nursing services provided by and LVN, physical therapy, occupational
therapy, speech pathology, and in-home respite care services will be
determined on a fee-for-service basis in the following manner.

(A) (No change.)

(B) Total allowable costs are reduced by the amount of
the pre-enrollment expense fee and[,] requisition fee[,and reassess-
ment fee] revenues accrued for the reporting period.

(C)-(G) (No change.)

(2)-(4) (No change.)

[(5) Reassessment fees. Reassessment fees are reimburse-
ments paid to CBA home and community support services contracted
providers for performing annual reassessments. Reimbursements are
determined using a method based on modeled projected expenses
which are developed by using datafrom surveys; cost report data from
similar programs; consultation with other service providers and/or
professionals experienced in delivering contracted services; and/or
other sources.]

(5) [(6)] Pre-enrollment expense fee. Reimbursement for
pre-enrollment assessment is determined using a method based on
modeled projected expenses which are developed by using data from
surveys; cost report data from other similar programs, consultation
with other service providers and/or professionals experienced in
delivering contracted services; and other sources.

(6) [(7)] Exceptions to the reimbursement determination
methodology. DHS may adjust reimbursement if new legislation, reg-
ulations, or economic factors affect costs, according to §355.109 of
this title (relating to Adjusting Reimbursement When New Legislation,
Regulations, or Economic Factors Affect Costs).

(e)-(h) (No change.)

§355.505. Reimbursement Methodology for the Community Living
Assistance and Support Services Waiver Program--a 1915(c) Medicaid
Home and Community-based Waiver for Persons with Related Condi-
tions.

(a)-(c) (No change.)

(d) Waiver reimbursement determination methodology.

(1) Unit of service reimbursement or reimbursement
ceiling by unit of service. Reimbursement or reimbursement ceilings
for related-conditions waiver services, habilitation, nursing services

provided by an RN, nursing services provided by an LVN, physical
therapy, occupational therapy, speech pathology, and psychological
and respite care services will be determined on a fee-for-service basis.
These services are provided under the §1915(c) of the Social Security
Act Medicaid waiver for persons with related conditions.

(2)-(3) (No change.)

(4) Reimbursement determination. Recommended unit of
service reimbursements are determined in the following manner.

(A) Unit of service reimbursement for habilitation,
nursing services provided by an RN, nursing services provided by an
LVN, physical therapy, occupational therapy, speech pathology, and
psychological services are determined in the following manner:

(i) (No change.)

(ii) Total allowable costs are reduced by the amount
of the administrative expense fee, and requisition fee[,and reassess-
ment fee] revenues accrued for the reporting period.

(iii)-(v) (No change.)

(vi) For nursing services provided by and RN, nurs-
ing servicesprovided by and LVN, physical therapy, occupational ther-
apy, speech pathology, and psychological services:

(I)-(II) (No change.)

(vii) (No change.)

(B)-(D) (No change.)

(e)-(f) (No change.)

[(g) Reassessment fees. Reassessment fees are reimburse-
ments paid to CLASS direct service agency contracted providers for
performing annual reassessments. Reimbursements are determined
using a method based on modeled projected expenses which are
developed by using data from surveys; cost report data from similar
programs, consultation with other service providers and/or profes-
sionals experienced in delivering contracted services; and/or other
sources.]

(g) [(h)] Allowable and unallowable costs.

(1) Providers must follow the guidelines in determining
whether a cost is allowable or unallowable as specified in §355.102 and
§355.103 of this title (relating to General Principles of Allowable and
Unallowable Costs, and Specifications for Allowable and Unallowable
Costs) as well as the following provisions.

(2) Participant room and board expenses are not allowable,
except for those related to respite care.

(3) The cost of adaptive aids and home modifications is
not allowable. Allowable labor costs associated with acquiring adap-
tive aids and home modifications should be reported in the cost re-
port. Any item purchased for participants in this program and reim-
bursed through a voucher payment system is unallowable. Refer to
§355.103(b)(17)(K) of this title (relating to Specifications for Allow-
able and Unallowable Costs).

(h) [(i)] Authority to determine reimbursement. The authority
to determine reimbursement is specified in §355.101 of this title (relat-
ing to Introduction).

(i) [(j)] Reporting revenue. Revenues must be reported on the
cost report in accordance with §355.104 of this title (relating to Rev-
enues).

(j) [(k)] Reviews and field audits of cost reports. DHS staff
perform desk reviews or field audits on all contracted providers. The
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frequency and nature of the field audit are determined by DHS to ensure
the fiscal integrity of the program. Desk reviews and field audits will be
conducted in accordance with §355.106 of this title (relating to Basic
Objectives and Criteria for Audit and Desk Review of Cost Reports),
and providers will be notified of the results of a desk review or a field
audit in accordance with §355.107 of this title (relating to Notification
of Exclusions and Adjustments). Providers may request an informal
review and, if necessary, an administrative hearing to dispute an action
taken by DHS under §355.110 of this title (relating to Informal Reviews
and Formal Appeals).

(k) [(l)] Reporting requirements. The program director’s full
salary is to be reported on the line item of the cost report designated for
the director.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 11, 2001.

TRD-200103275
Marina Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER M. MISCELLANEOUS
MEDICAID PROGRAMS
DIVISION 2. MEDICAID WAIVER PROGRAM
FOR PEOPLE WITH DEAF-BLINDNESS AND
MULTIPLE DISABILITIES
1 TAC §355.9022

The amendment is proposed under the Government Code,
§531.033, which authorizes the commissioner of the Health
and Human Services Commission to adopt the rules necessary
to carry out the commission’s duties, and §531.021(b), which
establishes the commission as the agency responsible for
adopting reasonable rules governing the determination of fees,
charges, and rates for medical assistance payments under
Chapter 32, Human Resources Code.

The amendment implements the Government Code, §531.033
and §531.021(b).

§355.9022. Reimbursement Methodology for Community-based Ser-
vices Provided to People Who Are Deaf-Blind with Multiple Disabili-
ties.

(a)-(c) (No change.)

(d) Waiver rate determination methodology. Recommended
reimbursements for waiver services will be determined on a fee-for-
service basis in the following manner for each of the services provided:

(1)-(4) (No change.)

(5) For physical therapy, occupational therapy,
speech/hearing/language, case management, [skilled] nursing
services provided by an RN, nursing services provided by an LVN,
and behavior communication specialist services, an allowable cost
per unit of service is calculated for each contracted provider for each
service. The allowable costs per unit of service for each contracted

provider are arrayed. The units of service for each contracted provider
in the array are summed until the median unit of service is reached.
The corresponding expense to the median unit of service is determined
and is multiplied by 1.044. The allowable costs per unit of service
may be combined into an array with the allowable costs per unit of
service of similar services provided by other programs in determining
the median cost per unit of service.

(6)-(9) (No change.)

(e)-(h) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 11, 2001.

TRD-200103274
Marina Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER J. PURCHASED HEALTH
SERVICES
DIVISION 28. PHARMACY SERVICES:
REIMBURSEMENT
The Health and Human Services Commission (HHSC) proposes
the repeal of current §355.8541 and new §355.8541 concern-
ing reimbursement of product cost in the Vendor Drug Program
(VDP). Currently, the rule describes the industry sources used to
estimate the cost of product acquisition for providers of Medicaid
outpatient pharmacy services, and how these sources are used
to arrive at the HHSC’s best estimate of the provider’s acquisition
costs. The current rule specifies mark-ups and discounts from
published pricing data that result from the methodology that is
used to price products.

The proposed new section will eliminate the specific percent-
ages. Additional market resources that may be used when de-
termining prices for outpatient drugs will be added.

Don Green, Chief Financial Officer, has determined that for each
year of the first five years the section is in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the section.

Steve Lorenzen, Director of Medicaid Rate Setting, has deter-
mined that for each year of the first five years the section is
in effect, the public benefit anticipated as a result of enforcing
the section will be to allow the HHSC to use percentages that
more accurately reflect current market practices in determining
product cost reimbursement for the VDP, to allow more timely re-
sponse to market fluctuations in the product cost area, and to
use all appropriate market sources in determining these costs in
the future. Use of these resources will allow more accurate es-
timates of the actual cost of the products dispensed in the VDP
and better meet the requirements contained in federal regula-
tions (42 CFR, §447.331), concerning estimating drug product
acquisition costs. There will be no costs to small business or mi-
cro-businesses to comply with this section as proposed. These
businesses will not be required to alter their business practices in
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order to comply with the rules as proposed. There are no costs
to persons who are required to comply with the section. There
will be no impact on local employment.

A public hearing will be held at 9:00 a.m., Central Standard Time,
on Thursday, July 12, 2001, in the Public Hearing Room, Build-
ing 3, first floor of the Riata Crossing Facility, 12555 Riata Vista
Circle, Austin, Texas 78727-6404, to accept comments on the
proposal.

Comments on the proposal may be submitted to Jeff Phelps,
Program Administrator, Medicaid Reimbursement Division,
Texas Health and Human Services Commission, P.O. Box
13247, Austin Texas 78711-3247 or at (512) 424-6657, within
30 days of publication of this proposal in the Texas Register.
To comply with federal regulations, a copy of the proposal is
being sent to each Texas Department of Human Services (DHS)
Office, where it will be available for public review upon request.

1 TAC §355.8541

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Health and Human Services Commission in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The repeal is proposed under the Human Resources Code,
§32.021 and the Texas Government Code, §531.021, which
provide the Health and Human Services Commission with
the authority to adopt rules to administer the State’s medical
assistance program.

The repeal affects the Human Resources Code, Chapter 32, and
the Texas Government Code, Chapter 531.

§355.8541. Legend and Nonlegend Medications.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 6, 2001.

TRD-200103156
Marina Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 458-7236

♦ ♦ ♦
1 TAC §355.8541

The new section is proposed under the Human Resources Code,
§32.021 and the Texas Government Code, §531.021, which pro-
vide the Health and Human Services Commission with the au-
thority to adopt rules to administer the State’s medical assistance
program.

The new section affects the Human Resources Code, Chapter
32, and the Texas Government Code, Chapter 531.

§355.8541. Legend and Nonlegend Medications.
For all medication, legend andnon-legend, covered by theVendor Drug
Program and appearing in the Texas Drug Code Index (TDCI) and up-
dates, the following requirements must be met.

(1) Reimbursement. A pharmaceutical provider is reim-
bursed based on the lesser of:

(A) theHHSC’sbest estimateof acquisition cost (EAC)
plus the HHSC’s currently established dispensing fee per prescription;
or

(B) the usual and customary price charged the general
public.

(2) Estimated acquisition cost (EAC).

(A) EAC is defined as:

(i) wholesale estimated acquisition cost (WEAC);

(ii) direct estimated acquisition cost (DEAC),
according to the pharmacist’s usual purchasing source and the
pharmacist’s usual purchasing quantity; or

(iii) maximum allowable cost (MAC) for
multi-source drugs.

(B) EAC is verifiableby invoice audit conducted by the
HHSC to include necessary supporting documentation that will verify
the final cost to the provider.

(C) All drug purchases through a central purchasing
agreement or from a central purchasing entity must be billed to the
HHSC as warehouse purchases.

(D) TheWEAC is established by the HHSC using mar-
ket sources which include, but are not limited to:

(i) the current Redbook;

(ii) Redbook Update;

(iii) First Databank;

(iv) First Alert; or

(v) reported manufacturer pricing.

(E) TheWEACmay not exceed wholesaler cost, assup-
plied by the drug manufacturers plus an amount representing whole-
saler operating costs under current market conditions. Market condi-
tions will beexamined at least every two years. Market conditions will
be determined from information supplied to the department by reli-
ablesourceswhich include, but are not limited to the manufacturer, the
wholesaler, and contracted providers. Exceptions to general pricing
determinations may be made on certain drugs and/or drug categories
based on information from these same market sources.

(F) TheDEAC isestablished by theHHSC using direct
price information supplied by drug manufacturers. Providersare reim-
bursed only at the DEAC on all drug products that are available from
select manufacturers/distributors who actively seek and encourage di-
rect purchasing. TheTDCI isused asthereferencefromdrugsincluded
in thescopeof benefitsand for allowablepackagesizes. No acquisition
cost is billed to the HHSC for samples dispensed.

(3) Nonlegend drugs.

(A) Reimbursement for nonlegend drugsisbasedonthe
lesser of:

(i) theusual and customary pricecharged to thegen-
eral public; or

(ii) EAC, plus 50% of the EAC.

(B) No dispensingfeeisadded to thepriceof nonlegend
drugs, and 50%of theEACmay not exceed theassigneddispensing fee.

(4) Public Hearing. Notice of a public hearing to receive
comments on proposed changes to general pricing determinations de-
rived under these rules shall be published in the Texas Register.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 6, 2001.

TRD-200103157
Marina Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 458-7236

♦ ♦ ♦
TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 24. TEXAS AGRICULTURAL
FINANCE AUTHORITY: FARM AND RANCH
FINANCE PROGRAM
4 TAC §§24.3, 24.9, 24.10, 24.12, 24.15

The Board of Directors of the Texas Agricultural Finance Author-
ity (TAFA) of the Texas Department of Agriculture (the depart-
ment) proposes amendments to §§24.3, 24.9, 24.10, 24.12 and
24.15, concerning the Farm and Ranch Finance Program. The
amendments are proposed in order to make the sections consis-
tent with changes made to the Texas Agriculture Code, Chapters
58 and 59 by the enactment of Senate Bill 716 (SB 716), 77th
Legislature (2001). SB 716 provides authority for TAFA to pro-
vide loan guarantees to lenders for the purchase of farm and
ranch real estate. The amendments to §24.3, concerning Def-
initions, add the definitions of "Commissioner" and "Guarantee
Amount". The amendment to §24.9, concerning Filing Require-
ments and Consideration of Application, amends subsection (d)
to provide for review and approval of applications by the commis-
sioner if the lender had been approved through TAFA’s Preferred
Lender Program. The amendment to §24.10, concerning Con-
tents of the Application, amends paragraph (a)(3) to eliminate the
resume requirement and provide that the applicant must provide
information regarding agricultural experience and deletes sub-
section (f), regarding the requirement for an earnest money con-
tract. The amendment to §24.12, concerning General Terms and
Conditions of Authority’s Financial Committment, amends sub-
section (c) to change the ratio of pledged collateral required and
provides for TAFA to provide a lender a guarantee on the lender
committement in an amount not to exceed 15% of the lender’s
total committment. The amendment to §24.15, concerning De-
fault Proceedings amends subsections (g) to change the ratio for
sharing of net proceeds by the lender and TAFA after a default
occurs.

Mr. Robert Kennedy, deputy assistant commissioner for agricul-
tural finance, has determined that for the first-five year period
the amended sections are in effect, there will be no fiscal impli-
cations for state or local government as a result of enforcing or
administering the amended sections. It is anticipated that the
revenue generated by the program from application fees and in-
terest income will be adequate to cover cost of administration of
amendments to the program.

Mr. Kennedy also has determined that for each year of the first
five years the amended sections are in effect, the public bene-
fit anticipated as a result of enforcing the amended sections will
be the potential to generate greater number of approved commit-
ments for agricultural entities under the Farm and Ranch Finance
Program. There will be no effect on microbusinesses or small
businesses. There will be no anticipated economic cost to per-
sons who are required to comply with the sections as amended.

Comments on the proposal may be submitted to Mr. Robert
Kennedy, Deputy Assistant Commissioner for Finance, Texas
Department of Agriculture, P. O. Box 12847, Austin, Texas
78711. Comments must be received no later than 30 days from
the date of publication of this proposal in the Texas Register.

The amendments are proposed under the Texas Agriculture
Code, §58.022 and §59.022, which provide the TAFA board with
the authority to adopt rules and procedures for administration of
the programs of TAFA, including the Farm and Ranch Finance
Program.

The code affected by the proposal is the Texas Agriculture Code,
Chapters 58 and 59.

§24.3. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) - (5) (No Change.)

(6) Commissioner-TheCommissioner of theTexasDepart-
ment of Agriculture.

(7) [(6)] Department--The Texas Department of Agricul-
ture.

(8) [(7)] Financial statements--Financial statements sub-
mitted by the applicant, which shall include a balance sheet, income
statement, cash flow statement and owners equity reconciliation, if ap-
plicable.

(9) [(8)] Fund--The Farm and Ranch Finance Program
Fund.

(10) Guarantee Amount--With respect to a loan made by a
lender, asummeasured in termsof United StatesdollarsthatheAuthor-
ity agrees to pay in the case of default by the borrower, not to exceed
the percentage and amount as stated in the guaranty agreement.

(11) [(9)] Interest rate--The interest rate on a loan as deter-
mined and approved by the Authority and the lender on a case- by-case
basis.

(12) [(10)] Lender--A lender shall be a state or nationally
chartered commercial lending institution, savings and loan association,
credit union, any member of the Farm Credit System in the state, or any
institution that the Authority determines is an experienced and sophis-
ticated lender.

(13) [(11)] Loan--A loan approved by the Authority in ac-
cordance with the requirements and criteria set forth in the Act and in
this chapter.

(14) [(12)] Program--The Farm and Ranch Finance Pro-
gram.

(15) [(13)] Staff--The staff of the Department performing
work for the Authority.

(16) [(14)] State--The State of Texas.

§24.9. Filing Requirements and Consideration of Application.
(a) - (c) (No Change.)

26 TexReg 4578 June 22, 2001 Texas Register



(d) Board or commissioner review. Staff will submit a credit
memorandum to the Authority which shall include a recommendation
for approval or denial for each application received by the program.
The Authority will approve or deny each application by a majority vote
of a quorum of members. The Authority may conditionally approve the
application by imposing additional requirements. Should an applica-
tion be received from a lender approved through the Preferred Lender
Program, the Authority hereby delegates the approval or denial of any
application received to the commissioner with such approvals or de-
nials being presented to the Authority for affirmation at the next regu-
larly scheduled meeting.

(e) - (h) (No Change.)

§24.10. Contents of the Application.

(a) Required information.

(1) - (2) (No Change.)

(3) the applicant’s [resume which] identifies the agricul-
tural experience [of the applicant];

(4) - (8) (No Change.)

(b) - (e) (No Change.)

[(f) Earnest money contract. The seller of the farm or ranch
land to beacquired and theapplicant must enter into a binding earnest
money contract. Theearnest money contract must contain all termsand
conditions agreed to by the parties thereto.]

§24.12. General Terms and Conditions of the Authority’s Financial
Committment.

(a) - (b) (No Change.)

(c) The Authority and the lender will share the pledged col-
lateral in a ratio of 50% [44%] to the Authority and 50% [56%] to
the lender and the Authority will provide a lender a guarantee on the
lender commitment in a percentage not to exceed 15% of the lender’s
total commitment.

(d) - (k) (No Change.)

§24.15. Default Proceedings.

(a) - (f) (No Change.)

(g) Net proceeds from the foreclosure sale or the ultimate final
sale of the property by the lender, whichever is greater, and any net
proceeds resulting from the collection under a deficiency judgment,
shall be shared by the lender and the Authority in the ratio of 50%
[56%] to the lender, and 50% [44%] to the Authority. Net proceeds
shall mean that amount received from the foreclosure sale less expenses
attributable to the foreclosure. All expenses must be approved by the
lender and the Authority.

(h) Upon receipt of any net proceeds which the lender and the
Authority mutually agree are the final net proceeds to be realized, the
lender shall prepare a final accounting as to the loan so that the transac-
tion may be closed out on the records of the lender and the Authority.
Such final accounting shall be filed with and approved by the Authority.
Should the final accounting not represent a complete repayment to the
lender, the lender may file a demand to the Authority for the payment
of the guarantee in the amount and percentage stated in the guarantee
agreement.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 11, 2001.

TRD-200103276
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 463-4075

♦ ♦ ♦
CHAPTER 30. TEXAS AGRICULTURAL
FINANCE AUTHORITY: YOUNG FARMER
LOAN GUARANTEE PROGRAM
SUBCHAPTER A. GENERAL PROCEDURES
4 TAC §30.6

The Board of Directors of the Texas Agricultural Finance
Authority (TAFA) of the Texas Department of Agriculture (the
department) proposes an amendment to §30.6, concerning
the Young Farmer Loan Guarantee Program. The amendment
is proposed in order to make the sections consistent with the
adoption by TAFA of the Preferred Lender Program Rules.
The amendment to §30.6, concerning Board or Commissioner
Review, is amended to provide for review and approval of appli-
cations by the commissioner if the lender has been approved
through TAFA’s Preferred Lender Program.

Mr. Robert Kennedy, deputy assistant commissioner for agricul-
tural finance, has determined that for the first-five year period the
amended section is in effect, there will be no fiscal implications
for state or local government as a result of enforcing or adminis-
tering the amended section.

Mr. Kennedy also has determined that for each year of the first
five years the amended section is in effect, the public benefit
anticipated as a result of enforcing the amended section will
be a more efficient manner of processing applications by pre-
ferred lenders under the Young Farmer Loan Guarantee Pro-
gram. There will be no effect on microbusinesses or small busi-
nesses. There will be no anticipated economic cost to persons
who are required to comply with the section as amended.

Comments on the proposal may be submitted to Mr. Robert
Kennedy, Deputy Assistant Commissioner for Finance, Texas
Department of Agriculture, P.O. Box 12847, Austin, Texas 78711.
Comments must be received no later than 30 days from the date
of publication of this proposal in the Texas Register.

The amendment is proposed under the Texas Agriculture Code,
§58.022 which provides the TAFA board with the authority to
adopt rules and procedures for administration of the programs
of TAFA, including the Young Farmer Loan Guarantee Program.

The code affected by the proposal is the Texas Agriculture Code,
Chapter 58.

§30.6. Filing Requirements and Consideration of Applications.

(a) - (c) (No Change.)

(d) Board or commissioner review. The staff shall submit a
credit memorandum to the board or the commissioner, which shall in-
clude a recommendation for approval or denial for each qualified appli-
cation received by the program. The board, or the commissioner upon
delegation of authority by the board, will approve or deny the qualified
application. The determination for the application will be based upon
the information presented in accordance with the Act and this chapter,
the credit memorandum, and the factors set forth in §58.054 of the Act,
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as implemented by this chapter. The board or the commissioner may
impose additional terms and conditions as part of its approval. For ap-
plicationspresented to the Program by approved preferred lenders, the
board hereby delegates the approval or denial authority to the commis-
sioner with applications considered being presented to the board for
confirmation at the next regularly scheduled meeting.

(e) - (h) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 11, 2001.

TRD-200103277
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 463-4075

♦ ♦ ♦
TITLE 13. CULTURAL RESOURCES

PART 2. TEXAS HISTORICAL
COMMISSION

CHAPTER 17. STATE ARCHITECTURAL
PROGRAMS
13 TAC §17.1, §17.3

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Historical Commission or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Historical Commission (THC) proposes the repeal of
§§17.1 and 17.3 of Chapter 17 (Title 13, Part II of the Texas
Administrative Code) concerning the Preservation Trust Fund
Grants and the Texas Preservation Trust Fund. New §§17.1
and 17.3 of Chapter 17, concerning the Preservation Trust Fund
Grants and the Texas Preservation Trust Fund, which would re-
place the repealed sections, are contemporaneously proposed
in this issue of the Texas Register.

F. Lawerence Oaks, Executive Director, has determined that for
the first five-year period the rule is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the rule.

Mr. Oaks has also determined that for each year of the first five
year period the rule amendments are in effect the public benefit
anticipated as a result of the repeal and replacement of the exist-
ing rules will be an increase in the number, and scale of poten-
tially important archeological projects that can apply for grants
under the Texas Preservation Trust Fund. Additionally, Mr. Oaks
as determined that there will be no effect on small businesses.

Comments on the proposal may be submitted to F. Lawerence
Oaks, Executive Director, Texas Historical Commission, P. O.
Box 12276, Austin, Texas 78711. Comments will be accepted
for 30 days after publication in the Texas Register.

Repeal of these sections is proposed under §442.005(q), Title 13
Part II of the Texas Government Code, which provides the Texas

Historical Commission with the authority to promulgate rules and
conditions to reasonably effect the purposes of this chapter.

The repeal of these sections is also proposed under
§442.005(q), Title 13 Part II of the Texas Government
Code, which provides the Texas Historical Commission with the
authority to promulgate rules to reasonably effect the purposes
of this chapter. No other statues, articles, or codes are affected
by these replacements.

These repeals implement §§442.015 and 442.0155 of the Texas
Government Code.

§17.1 Preservation Trust Fund Grants.

§17.3 Texas Preservation Trust Fund
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 4, 2001.

TRD-200103092
F. Lawerence Oaks
Executive Director
Texas Historical Commission
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 463-5711

♦ ♦ ♦
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 61. SCHOOL DISTRICTS
SUBCHAPTER FF. COMMISSIONER’S RULES
CONCERNING HIGH SCHOOL DIPLOMAS FOR
CERTAIN VETERANS
19 TAC §61.1061

The Texas Education Agency (TEA) proposes new §61.1061,
concerning high school diplomas for certain veterans. The new
section implements the requirements that the commissioner by
rule adopt a form for a diploma application to be used by a vet-
eran or a person acting on behalf of a deceased veteran and
specify acceptable evidence of eligibility for a diploma, as autho-
rized by Texas Education Code (TEC), §28.0251, as added by
Senate Bill 387, 77th Texas Legislature, 2001. The section in-
cludes the application form prescribed by the commissioner.

The proposed new section provides for a school district to issue
a high school diploma to a person who: (1) is an honorably dis-
charged member of the armed forces of the United States; (2)
was scheduled to graduate from high school after 1940 and be-
fore 1951; and (3) left high school before graduation to serve in
World War II. A school district may issue a diploma to an eligi-
ble veteran notwithstanding the fact that the person holds a high
school equivalency certificate or is deceased. The proposed
section includes the application form, describes the acceptable
evidence of eligibility as a completed application and a copy of
discharge notification, and establishes the process for submis-
sion of the acceptable evidence.

Robert Muller, associate commissioner for continuing education
and school improvement, has determined that for the first five-
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year period the section is in effect there will be slight fiscal impli-
cations for state government as a result of enforcing or admin-
istering the new section. Costs associated with developing and
disseminating the application form are minimal and will be ab-
sorbed by the TEA. There may be a slight fiscal impact on local
government. Administrative costs associated with accepting and
reviewing applications and issuing the high school diplomas will
be absorbed by local school districts at an estimated cost of no
more than $5 per diploma.

Mr. Muller and Criss Cloudt, associate commissioner for ac-
countability reporting and research, have determined that for
each year of the first five years the section is in effect the pub-
lic benefit anticipated as a result of enforcing the section will be
acknowledgment of the service of veterans who left high school
before graduation to serve in World War II. There will not be an
effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the proposed
new section.

Comments on the proposal may be submitted to Criss Cloudt,
Accountability Reporting and Research, 1701 North Congress
Avenue, Austin, Texas 78701, (512) 463-9701. Comments may
also be submitted electronically to rules@tea.state.tx.us or faxed
to (512) 475-3499. All requests for a public hearing on the pro-
posed section submitted under the Administrative Procedure Act
must be received by the commissioner of education not more
than 15 calendar days after notice of the proposal has been pub-
lished in the Texas Register.

The new section is proposed under the Texas Education Code
(TEC), §28.0251(c), as added by Senate Bill 387, 77th Texas
Legislature, 2001, which authorizes the commissioner of educa-
tion to by rule adopt a form for a diploma application to be used
by a veteran or a person acting on behalf of a deceased veteran
and specify acceptable evidence of eligibility of a diploma.

The new section implements the Texas Education Code,
§28.0251(c), as added by Senate Bill 387, 77th Texas Legisla-
ture, 2001.

§61.1061. Application Formfor Diploma and Evidenceof Eligibility.

(a) In accordance with Texas Education Code (TEC),
§28.0251, a school district may issue a high school diploma to a
person who:

(1) isan honorably discharged member of thearmed forces
of the United States;

(2) was scheduled to graduate from high school after 1940
and before 1951; and

(3) left high school beforegraduation toserveinWorldWar
II.

(b) A school district may issueadiplomato an eligibleveteran
notwithstanding thefact that thepersonholdsahigh school equivalency
certificate or is deceased.

(c) TheTexasEducation Agency will develop and make avail-
able an application form to be used by a veteran or a person acting on
behalf of a deceased veteran. The application form is provided in this
subsection entitled "Application for a High School Diploma for Cer-
tain Veterans."
Figure: 19 TAC §61.1061(c)

(d) Acceptable evidence of eligibility for a diploma under
TEC, §28.0251, is:

(1) a completed, signed, and dated application form; and

(2) a copy of the discharge notification (DD form 214, en-
listed record and report of separation, or discharge certificate) from the
appropriate branch of the United States armed forces indicating dates
of military service during World War II.

(e) Theacceptable evidence of eligibility described in subsec-
tion (d) of thissection must besubmittedto theschool district wherethe
veteran was enrolled in high school. If the veteran’s school district no
longer exists (e.g., the district was consolidated into another district),
the acceptableevidence must be submitted to theconsolidated district,
which will be responsible for issuing the high school diploma. In the
case of high schools that have experienced consolidation or for some
other reason no longer exist, the local school district that assumed the
records of the previously existing school will make the determination
as to which existing high school will issue the veteran’s diploma.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 11, 2001.

TRD-200103273
Criss Cloudt
Associate Commissioner, Accountability Reporting and Research
Texas Education Agency
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 463-9701

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 15. TEXAS STATE BOARD OF
PHARMACY

CHAPTER 281. ADMINISTRATIVE PRACTICE
AND PROCEDURES
SUBCHAPTER A. GENERAL PROVISIONS
22 TAC §281.19

The Texas State Board of Pharmacy proposes new §281.19,
concerning Restrictions on Assignment of Vehicles. The new
rule, if adopted, implements the rule-making provisions of the
Texas Government Code, §2171.1045, concerning Restrictions
on Assignment of Vehicles.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five- year period the rule is in effect,
there will be no fiscal implications for state or local government
as a result of enforcing or administering the rule.

Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit anticipated
as a result of enforcing the rule will be compliance with the provi-
sions of the Texas Government Code, §2171.1045. There is no
fiscal impact anticipated for small or large businesses or to other
entities who are required to comply with this section.

Comments on the proposal may be submitted to Steve Morse,
R.Ph., Director of Professional Services, Texas State Board of
Pharmacy, 333 Guadalupe Street, Suite 3-600, Box 21, Austin,
Texas, 78701-3942, FAX (512) 305-8082. Comments must be
received by 5 p.m., August 2, 2001.
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The amendments are proposed under §2171.1045 of the Texas
Government Code. The Board interprets §2171.1045 as requir-
ing the Board to adopt rules concerning restrictions on the as-
signment of vehicles.

The statutes affected by this rule: Chapters 551-566, Texas Oc-
cupations Code.

§281.19. Restrictions on Assignment of Vehicles.
(a) Each agency vehicle, with theexception of theagency pool

car, will be assigned to an individual field employee.

(b) The agency may assign a vehicle to a board member or an
individual administrative or executive employee:

(1) on atemporary basis if field personnel are not available
to assume responsibility for the car; or

(2) on a regular basis only if the agency makes a written
documented finding that theassignment iscritical to theneedsand mis-
sion of the agency.

(c) The agency pool car is assigned to the agency motor pool
and is available for checkout.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 11, 2001.

TRD-200103267
Gay Dodson, R. Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 305-8028

♦ ♦ ♦
CHAPTER 291. PHARMACIES
SUBCHAPTER A. ALL CLASSES OF
PHARMACIES
22 TAC §291.6

The Texas State Board of Pharmacy proposes amendments
to §291.6 concerning Pharmacy License Fees. The proposed
amendment, if adopted, will delete obsolete language, correct
citations to the reflect the new codified Act, and increase the
biennial pharmacy license fee from $324 to $363, for a license
that has an expiration date on or after October 1, 2001. Included
in this $363 total is $351 for processing and issuance or renewal
of a pharmacist license, and a $12 surcharge to fund a program
to aid impaired pharmacists and pharmacy students. The sur-
charge to fund this program has increased from a biennial fee
of $10 to a biennial fee of $12 for each pharmacy license. The
increase in the licensing fee is necessary to generate sufficient
revenue that is collected by the agency through licensure fees,
fines, and other miscellaneous revenue to support agency
operations.

Gay Dodson, R.Ph., Executive Director/Secretary has deter-
mined that for the first five-year period the rule is in effect,
there will be fiscal implications for state or local government as
a result of enforcing or administering the rule. The effect on
state government for the first five years the rule is in effect is
an estimated increase in licensing revenue to the Texas State
Board of Pharmacy fund of $101,417 in FY2002 and $105,598

in each FY2003-2006. In addition, an estimated increase of
$5,664 in FY2002 and $5,808 in each FY2003-2006 will be
used to administer a program to aid impaired pharmacists and
pharmacy students.

A business is defined for the purpose of this preamble as a single
licensed Texas pharmacy. The cost for compliance with this sec-
tion for a small business will be an additional $39 every two years,
to obtain a pharmacy license or renew a pharmacy license. The
cost for large businesses will be the same as for small busi-
nesses. Based on the cost per employee, an estimated compar-
ison of the cost of compliance for a small and large business can
be made, if the number of employees for a small business and
large business is known. The agency has no data on the total
number of employees (pharmacists, technicians, support staff)
in each pharmacy; however, the agency does have data on the
number of pharmacists employed at each pharmacy. Based on
this data, the following assumptions are made for this compari-
son.

Small business = Pharmacy that employs less than 10 pharma-
cists. The majority of licensed pharmacies fall into this category.
Largest business = Pharmacy that employs 216 pharmacists.

This comparison shows that the cost of compliance for a small
business is $3.90 per employee every two years, and the cost
of compliance for the largest business is $0.18 per pharmacist
employee every two years.

The anticipated economic cost to individuals who are required
to comply with the section as proposed will be an additional $39
every two years if the individual is a pharmacy owner, to obtain
or renew a pharmacy license.

Ms. Dodson also has determined that for each year of the first
five-year period the rule as proposed is in effect, the public ben-
efit anticipated as a result of enforcing the rule will be to ensure
the safety of public health and welfare by assuring that the Texas
State Board of Pharmacy is adequately funded to carry out its
mission, and assuring the funding of a program to aid impaired
pharmacists and pharmacy students.

Comments on the proposal may be submitted to Steve Morse,
R.Ph., Director of Professional Services, Texas State Board of
Pharmacy, 333 Guadalupe Street, Suite 3-600, Box 21, Austin,
Texas, 78701-3942, FAX (512) 305-8082. Comments must be
received by 5 p.m., August 2, 2001.

The amendments are proposed under §554.006 and §564.051 of
the Texas Pharmacy Act (Chapters 551-566, Texas Occupations
Code). The Board interprets §554.006 as authorizing the agency
to establish reasonable and necessary fees to produce sufficient
revenue to cover the cost of administering the Texas Pharmacy
Act. The Board interprets §564.051 as authorizing the agency
to add a surcharge to a license or license renewal fee to fund a
program to aid impaired pharmacists and pharmacy students.

The statutes affected by this rule: Chapters 551-566, Texas Oc-
cupations Code.

§291.6. Pharmacy License Fees
(a) The Texas State Board of Pharmacy (board) shall require

[annual or] biennial renewal of all licenses provided under the Phar-
macy Act, §561.002 and §8 of Acts 1999, 76th Leg., ch. 1518, eff.
Sept. 1, 1999, which amends §29(a) of Vernon’s Ann.Civ.St. Art.
4542a-1 (now §561.002) without reference to the repeal of said article
by Acts 1999, 76th Leg., Ch. 388, §6(a). [§31. In order to evenly dis-
tribute the revenue received from license fees, a pharmacy license fee
may renew on an annual or biennial basis during the first 12 months
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of the implementation of the biennial renewal cycle, beginning March
1, 2000. After the implementation of the biennial renewal system, all
pharmacy licenses shall renew on a biennial basis.]

[(b)] [The board shall charge the following fees for the is-
suance or renewal of a pharmacy license.]

[(1) Renewalsprior to March 1, 2000. Thefeefor initial or
annual renewal of a pharmacy license shall be $164 for licenses with
an expiration dateon or after January 1, 1996. (This$164 fee includes
$157 for processing the application and issuance of the pharmacy li-
cense or renewal as authorized by the Act, §39, and a $7.00 surcharge
to fund a program to aid impaired pharmacists and pharmacy students
as authorized by the Act, §27A.)]

[(2) Annual Renewal Cycle. The fee for initial or annual
renewal of a pharmacy license shall be $162 for licenses with an ex-
piration date on or after March 1, 2000. (This $162 fee includes $157
for processing the application and issuance of the pharmacy license or
renewal as authorized by theAct, §39, and a $5.00 surcharge to fund a
program to aid impaired pharmacists and pharmacy students as autho-
rized by the Act, §27A.)]

[(3)] [Biennial Renewal Cycle.] The fee for initial or bien-
nial renewal of a pharmacy license shall be as follows:

(1) $324 for licenses with an expiration date on or after
March 1, 2000. (This $324 fee includes $314 for processing the appli-
cation and issuance of the pharmacy license or renewal as authorized
by the Act, §554.006 [§39], and a $10 surcharge to fund a program to
aid impaired pharmacists and pharmacy students as authorized by the
Act, §564.051 and §6 of Acts 1999, 76th Leg., ch. 1518, eff. Sept. 1,
1999, which amends §27A(g) of Vernon’s Ann.Civ.St. Art. 4542a-1
(now §564.051) without reference to the repeal of said article by Acts
1999, 76th Leg., Ch. 388, §6(a).); or [§27A.)]

(2) $363 for licenses with an expiration date on or after
October 1, 2001. (This $363 fee includes $351 for processing the ap-
plication and issuanceof thepharmacy licenseor renewal asauthorized
by the Act, §554.006, and a $12.00 surcharge to fund aprogram to aid
impaired pharmacists and pharmacy students as authorized by theAct,
§564.051 and §6 of Acts 1999, 76th Leg., ch. 1518, eff. Sept. 1, 1999,
which amends §27A(g) of Vernon’s Ann.Civ.St. Art. 4542a-1 (now
§564.051) without reference to the repeal of said article by Acts 1999,
76th Leg., Ch. 388, §6(a).)

(b) [(c)] New pharmacy licenses shall be assigned an expira-
tion date.

(c) [(d)] The fee for issuance of an amended pharmacy license
shall be $20.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 11, 2001.

TRD-200103268
Gay Dodson, R. Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 305-8028

♦ ♦ ♦
SUBCHAPTER B. COMMUNITY PHARMACY
(CLASS A)

22 TAC §291.32, §291.36

The Texas State Board of Pharmacy proposes amendments
to §291.32, concerning Personnel, and §291.36, concerning
Class A Pharmacies Compounding Sterile Pharmaceuticals.
The amendments, if adopted, will require certified pharmacy
technicians to display their current certification certificates.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five- year period the rule is in effect,
there will be no fiscal implications for state or local government
as a result of enforcing or administering the rule.

Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit anticipated
as a result of enforcing the rule will be to provide the public a
method to verify a pharmacy technician’s level of training (certi-
fication). There is no fiscal impact anticipated for small or large
businesses or to other entities who are required to comply with
this section.

Comments on the proposal may be submitted to Steve Morse,
R.Ph., Director of Professional Services, Texas State Board of
Pharmacy, 333 Guadalupe Street, Suite 3-600, Box 21, Austin,
Texas, 78701-3942, FAX (512) 305-8082. Comments must be
received by 5 p.m., August 2, 2001.

The amendments are proposed under §§551.002, 554.051, and
554.053 of the Texas Pharmacy Act (Chapters 551-566, Texas
Occupations Code). The Board interprets §551.002 as authoriz-
ing the agency to protect the public through the effective control
and regulation of the practice of pharmacy. The Board interprets
§554.051 as authorizing the agency to adopt rules for the proper
administration and enforcement of the Act. The Board interprets
§554.053 as authorizing the Board to adopt rules for the use and
duties of pharmacy technicians in a pharmacy.

The statutes affected by this rule: Chapters 551-566, Texas Oc-
cupations Code.

§291.32. Personnel.
(a) - (b) (No change.)

(c) Pharmacy technicians.

(1) Qualifications.

(A) - (B) (No change.)

(C) Certified Pharmacy Technicians.

(i) All certified pharmacy technicians shall have
taken and passed the National Pharmacy Technician Certification
Exam or other examination approved during an open meeting by
the Board and maintain a current certification with the Pharmacy
Technician Certification Board or any other entity providing an
examination approved by the Board.

(ii) A certified pharmacy technician shall publicly
display their current certification certificate in thetechnician’sprimary
place of practice.

(2) - (5) (No change.)

(d) (No change.)

§291.36. Class A Pharmacies Compounding Sterile Pharmaceuti-
cals.

(a) - (b) (No change.)

(c) Personnel.

(1) - (2) (No change.)
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(3) Pharmacy technicians.

(A) Qualifications.

(i) - (ii) (No change.)

(iii) Certified Pharmacy Technicians.

(I) All certified pharmacy technicians shall have
taken and passed the National Pharmacy Technician Certification Exam
or other examination approved during an open meeting by the Board
and maintain a current certification with the Pharmacy Technician Cer-
tification Board or any other entity providing an examination approved
by the Board.

(II) A certified pharmacy technician shall pub-
licly display their current certificationcertificatein thetechnician’spri-
mary place of practice.

(B) - (E) (No change.)

(4) - (5) (No change.)

(d) - (f) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 11, 2001.

TRD-200103269
Gay Dodson, R. Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 305-8028

♦ ♦ ♦
SUBCHAPTER C. NUCLEAR PHARMACY
(CLASS B)
22 TAC §291.53

The Texas State Board of Pharmacy proposes amendments to
§291.53, concerning Personnel. The amendments, if adopted,
will require certified pharmacy technicians to maintain current
certification and display their current certification certificates.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five- year period the rule is in effect,
there will be no fiscal implications for state or local government
as a result of enforcing or administering the rule.

Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit anticipated
as a result of enforcing the rule will be to provide the public a
method to verify a pharmacy technician’s level of training (certi-
fication). There is no fiscal impact anticipated for small or large
businesses or to other entities who are required to comply with
this section.

Comments on the proposal may be submitted to Steve Morse,
R.Ph., Director of Professional Services, Texas State Board of
Pharmacy, 333 Guadalupe Street, Suite 3-600, Box 21, Austin,
Texas, 78701-3942, FAX (512) 305-8082. Comments must be
received by 5 p.m., August 2, 2001.

The amendments are proposed under §§551.002, 554.051, and
554.053 of the Texas Pharmacy Act (Chapters 551-566, Texas

Occupations Code). The Board interprets §551.002 as authoriz-
ing the agency to protect the public through the effective control
and regulation of the practice of pharmacy. The Board interprets
§554.051 as authorizing the agency to adopt rules for the proper
administration and enforcement of the Act. The Board interprets
§554.053 as authorizing the Board to adopt rules for the use and
duties of pharmacy technicians in a pharmacy.

The statutes affected by this rule: Chapters 551-566, Texas Oc-
cupations Code.

§291.53. Personnel.
(a)-(b) (No change.)

(c) Pharmacy Technicians.

(1) General.

(A)-(D) (No change.)

(E) Effective January 1, 2001, all pharmacy technicians
shall have taken and passed the National Pharmacy Technician Certi-
fication Exam or other examination approved during an open meeting
by the Board or be a pharmacy technician trainee.

(F) All certified pharmacy technicians shall maintain a
current certification with thePharmacy Technician Certification Board
or any other entity providing an examination approved by the Board.

(G) A certified pharmacy technician shall publicly dis-
play their current certification certificate in the technician’s primary
place of practice.

(2)-(3) (No change.)

(d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 11, 2001.

TRD-200103270
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 305-8028

♦ ♦ ♦
SUBCHAPTER D. INSTITUTIONAL
PHARMACY (CLASS C)
22 TAC §291.73

The Texas State Board of Pharmacy proposes amendments to
§291.73, concerning Personnel. The amendments, if adopted,
will require certified pharmacy technicians to display their current
certification certificates.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the rule is in effect, there
will be no fiscal implications for state or local government as a
result of enforcing or administering the rule.

Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit anticipated
as a result of enforcing the rule will be to provide the public a
method to verify a pharmacy technician’s level of training (certi-
fication). There is no fiscal impact anticipated for small or large
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businesses or to other entities who are required to comply with
this section.

Comments on the proposal may be submitted to Steve Morse,
R.Ph., Director of Professional Services, Texas State Board of
Pharmacy, 333 Guadalupe Street, Suite 3-600, Box 21, Austin,
Texas, 78701-3942, FAX (512) 305-8082. Comments must be
received by 5 p.m., August 2, 2001.

The amendments are proposed under sections 551.002,
554.051, and 554.053 of the Texas Pharmacy Act (Chapters
551-566, Texas Occupations Code). The Board interprets
section 551.002 as authorizing the agency to protect the public
through the effective control and regulation of the practice of
pharmacy. The Board interprets section 554.051 as authorizing
the agency to adopt rules for the proper administration and
enforcement of the Act. The Board interprets section 554.053
as authorizing the Board to adopt rules for the use and duties of
pharmacy technicians in a pharmacy.

The statutes affected by this rule: Chapters 551-566, Texas Oc-
cupations Code.

§291.73. Personnel.

(a)-(d) (No change.)

(e) Pharmacy technicians.

(1) Qualifications.

(A)-(B) (No change.)

(C) Certified Pharmacy Technicians.

(i) All certified pharmacy technicians shall have
taken and passed the National Pharmacy Technician Certification
Exam or other examination approved during an open meeting by
the Board and maintain a current certification with the Pharmacy
Technician Certification Board or any other entity providing an
examination approved by the Board.

(ii) A certified pharmacy technician shall publicly
display their current certification certificate in thetechnician’sprimary
place of practice.

(2)-(5) (No change.)

(f)-(g) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 11, 2001.

TRD-200103271
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 305-8028

♦ ♦ ♦
CHAPTER 295. PHARMACISTS
22 TAC §295.5

The Texas State Board of Pharmacy proposes amendments to
§295.5 concerning Pharmacist License or Renewal Fees. The
proposed amendment, if adopted, will delete obsolete language,
correct citations to the reflect the new codified Act, and increase

the biennial pharmacist license fee from $188 to $227, for a li-
cense that has an expiration date on or after October 1, 2001.
Included in this $227 total is $215 for processing and issuance
or renewal of a pharmacist license, and a $12 surcharge to fund
a program to aid impaired pharmacists and pharmacy students.
The surcharge to fund this program has increased from a biennial
fee of $10 to a biennial fee of $12 for each pharmacist license.
The increase in the licensing fee is necessary to generate the
revenue that is collected by the agency through licensure fees,
fines, and other miscellaneous revenue to support agency oper-
ations.

Gay Dodson, R.Ph., Executive Director/Secretary has deter-
mined that for the first five-year period the rule is in effect,
there will be fiscal implications for state or local government as
a result of enforcing or administering the rule. The effect on
state government for the first five years the rule is in effect is
an estimated increase in licensing revenue to the Texas State
Board of Pharmacy fund of $369,038 in FY2002 and $401,376
in each FY2003-2006. In addition, an estimated increase of
$19,748 in FY2002 and $21,496 in each FY2003-2006 will be
used to administer a program to aid impaired pharmacists and
pharmacy students.

Ms. Dodson also has determined that for each year of the first
five-year period the rule as proposed is in effect, the public ben-
efit anticipated as a result of enforcing the rule will be to ensure
the safety of public health and welfare by assuring that the Texas
State Board of Pharmacy is adequately funded to carry out its
mission, and assuring the funding of a program to aid impaired
pharmacists and pharmacy students.

There will be no cost of compliance with the section for small or
large businesses (pharmacies), because a pharmacy is not re-
quired to pay the licensing fee for pharmacists that are employed
at a pharmacy. A business is defined in for the purpose of this
preamble as a single Texas pharmacy License.

The anticipated economic cost to individuals who are required
to comply with the section as proposed will be an additional $39
every two years, to obtain or renew a pharmacist license.

Comments on the proposal may be submitted to Steve Morse,
R.Ph., Director of Professional Services, Texas State Board of
Pharmacy, 333 Guadalupe Street, Suite 3-600, Box 21, Austin,
Texas, 78701-3942, FAX (512) 305-8082. Comments must be
received by 5 p.m., August 2, 2001.

The amendments are proposed under sections 554.006 and
564.051 of the Texas Pharmacy Act (Chapters 551-566, Texas
Occupations Code). The Board interprets section 554.006 as
authorizing the agency to establish reasonable and necessary
fees to produce sufficient revenue to cover the cost of admin-
istering the Texas Pharmacy Act. The Board interprets section
564.051 as authorizing the agency to add a surcharge to a
license or license renewal fee to fund a program to aid impaired
pharmacists and pharmacy students.

The statutes affected by this rule: Chapters 551-566, Texas Oc-
cupations Code.

§295.5. Pharmacist License or Renewal Fees.

(a) The Texas State Board of Pharmacy (board) shall require
[annual or] biennial renewal of all licenses provided under the Phar-
macy Act, §559.002. [§31. In order to evenly distribute the revenue
received from license fees, a pharmacist license fee may renew on an
annual or biennial basis during the first 12 months of the implementa-
tion of thebiennial renewal cycle, beginning March 1, 2000. After the
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implementation of thebiennial renewal system, all pharmacist licenses
shall renew on a biennial basis. The fee for issuance of a pharmacist
license and for each renewal shall be as follows.]

[(1) Renewalsprior to March 1, 2000. Thefeefor initial or
annual renewal of apharmacist licenseshall be$96 for licenseswith an
expiration dateon or after January 1, 1996. (This$96 fee includes$89
for processing the application and issuance of the pharmacy license or
renewal as authorized by the Act, §39, and a 7.00 surcharge to fund a
program to aid impaired pharmacists and pharmacy students as autho-
rized by the Act, §27A).]

[(2) Annual Renewal Cycle. The fee for initial or annual
renewal of a pharmacist license shall be $94 for licenses with an expi-
ration date on or after March 1, 2000. (This $94 fee includes $89 for
processing the application and issuance of the pharmacy license or re-
newal as authorized by the Act, §39, and a $5.00 surcharge to fund a
program to aid impaired pharmacists and pharmacy students as autho-
rized by the Act §27A.)]

[(3) Biennial Renewal Cycle.] The fee for initial or bien-
nial renewal of a pharmacist license shall be as follows:

(1) $188 for licenses with an expiration date on or after
March 1, 2000. (This $188 fee includes $178 for processing the appli-
cation and issuance of the pharmacist license or renewal as authorized
by the Act, 554.006 [§39], and a $10 surcharge to fund a program to
aid impaired pharmacists and pharmacy students as authorized by the
Act, §564.051 and §6 of Acts 1999, 76th Leg., ch. 1518, eff. Sept. 1,
1999, which amends §27A(g) of Vernon’s Ann.Civ.St. Art. 4542a-1
(now §564.051) without reference to the repeal of said article by Acts
1999, 76th Leg., Ch. 388, §6(a).); or [§27A.)]

(2) $227 for licenses with an expiration date on or after
October 1, 2001. (This $227 fee includes $215 for processing the ap-
plication and issuance of the pharmacist license or renewal as autho-
rized by the Act, §554.006, and a $12.00 surcharge to fund a program
to aid impaired pharmacists and pharmacy students as authorized by
the Act, §564.051 and §6 of Acts 1999, 76th Leg., ch. 1518, eff. Sept.
1, 1999, which amends §27A(g) of Vernon’s Ann.Civ.St. Art. 4542a-1
(now §564.051) without reference to the repeal of said article by Acts
1999, 76th Leg., Ch. 388, §6(a).)

(b) [Pursuant to TexasCivil Statutes, Article4542a-1, §39(5),
effective September 1, 1985, the] Thelicense of a pharmacist who has
been licensed by the Texas State Board of Pharmacy for at least 50
years and which such pharmacist is not actively practicing pharmacy,
shall be renewed without payment of a fee. The renewal certificate of
such pharmacist issued by the board shall reflect an inactive status. A
person whose license is renewed pursuant to this subsection may not
engage in the active practice of pharmacy without first paying the fee
as set out in subsection (a) of this section.

(c) The fee for issuance of an amended pharmacist’s license
renewal certificate shall be $20.

(d) The fee for issuance of an amended license to practice
pharmacy (wall certificate) only, or renewal certificate and wall
certificate shall be $35.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 11, 2001.

TRD-200103272

Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 305-8028

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS NATURAL RESOURCE
CONSERVATION COMMISSION

CHAPTER 114. CONTROL OF AIR
POLLUTION FROM MOTOR VEHICLES
SUBCHAPTER H. LOW EMISSION FUELS
DIVISION 1. GASOLINE VOLATILITY
30 TAC §114.307, §114.309

The Texas Natural Resource Conservation Commission (com-
mission) proposes amendments to §114.307, Exemptions, and
§114.309, Affected Counties. The commission proposes these
amendments to Chapter 114, Control of Air Pollution from Motor
Vehicles; Subchapter H, Low Emission Fuels; Division 1, Gaso-
line Volatility; and corresponding revisions to the state implemen-
tation plan (SIP).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The commission proposes these amendments to address con-
cerns of research laboratories and academic institutions, and to
provide flexibility by more closely matching the exemptions es-
tablished for the gasoline Reid vapor pressure (RVP) rules to
those exemptions allowed in the diesel fuel rules as specified in
§114.317, Exemptions to Low Emission Diesel Requirements.
The proposed amendments to the RVP rules are not expected
to have a significant impact on air quality.

The regional low RVP gasoline program as established through
the adoption of §114.301, Control Requirements for Reid
Vapor Pressure; §114.304, Registration of Gasoline Producers
and Importers; §114.305, Approved Test Methods; §114.306,
Recordkeeping, Reporting, and Certification Requirements; and
§114.309 in April 5, 2000, requires all conventional gasoline in
the 95-county central and eastern Texas region to be limited to
a maximum RVP of 7.8 pounds per square inch (psi) from May
1 through October 1 of each year, beginning May 1, 2000.

The 95-county central and eastern Texas region affected by
these rules consists of Anderson, Angelina, Aransas, Atascosa,
Austin, Bastrop, Bee, Bell, Bexar, Bosque, Bowie, Brazos,
Burleson, Caldwell, Calhoun, Camp, Cass, Cherokee, Col-
orado, Comal, Cooke, Coryell, De Witt, Delta, Ellis, Falls, Fannin,
Fayette, Franklin, Freestone, Goliad, Gonzales, Grayson, Gregg,
Grimes, Guadalupe, Harrison, Hays, Henderson, Hill, Hood,
Hopkins, Houston, Hunt, Jackson, Jasper, Johnson, Karnes,
Kaufman, Lamar, Lavaca, Lee, Leon, Limestone, Live Oak,
Madison, Marion, Matagorda, McLennan, Milam, Morris, Nacog-
doches, Navarro, Newton, Nueces, Panola, Parker, Polk, Rains,
Red River, Refugio, Robertson, Rockwall, Rusk, Sabine, San
Jacinto, San Patricio, San Augustine, Shelby, Smith, Somervell,
Titus, Travis, Trinity, Tyler, Upshur, Van Zandt, Victoria, Walker,

26 TexReg 4586 June 22, 2001 Texas Register



Washington, Wharton, Williamson, Wilson, Wise, and Wood
Counties.

The research laboratories and academic institutions located
within the RVP control areas are concerned that the current
language in §114.301 does not allow them to conduct research
and test fuels, additives, and/or motor vehicles using fuels with
an RVP higher than allowed during the ozone control period.
The ozone control period normally extends from May 1 through
October 31 of each year or for about six months. This places
an undue hardship on those institutions that need to test with
the higher RVP fuels during the ozone control period. Also,
test fuels are sometimes required to be stored in quantities
greater than the currently exempted 500 gallons. The proposed
amendments to §114.307 will clarify that these affected facilities
are exempt from the provisions.

Other proposed amendments to §114.307 include an exemption
for gasoline used for competition racing purposes; and an ex-
emption for retail dispensing outlets from all monitoring, record-
keeping, and reporting requirements, except to maintain product
transfer documents. Finally, the proposed amendments would
exempt gasoline that does not meet the RVP requirements, to be
stored or transferred in the affected counties as long as it is not
ultimately used in the affected counties to power a gasoline-pow-
ered, spark-ignition engine in a motor vehicle or non-road equip-
ment. This storage and transfer exemption does not apply to
that fuel used in conjunction with agricultural use; aviation use;
research, development, or testing purposes; or as competition
racing fuel.

In addition, a proposed amendment will correct a typographical
error relating to the name of Smith County, which is located in
the RVP control area. In the rules adopted on April 5, 2000,
Smith County was inadvertently listed as Judge Smith County.
This proposed amendment will eliminate confusion and correct
the error by deleting the word "Judge."

SECTION BY SECTION DISCUSSION

The proposed amendments to §114.307 add new subsections
(b) - (e). The proposed amendments to this section will make
the exemptions for gasoline consistent with the exemptions for
diesel fuel specified in §114.317. Proposed subsection (b) es-
tablishes an exemption for gasoline used in research, develop-
ment, or testing purposes of fuels, additives, and/or motor vehi-
cles. Under the current rules, research facilities and academic
institutions are limited to a maximum RVP of 7.8 psi from May
1 through October 1. This exemption would allow research fa-
cilities and academic institutions to use higher RVP fuels year-
round for their fuels-related research. Proposed new subsection
(c) establishes an exemption for gasoline used for competition
racing purposes. Competition racing gasolines have higher RVP
specifications than allowed which would effectively limit the com-
petition racing events to the non-ozone control periods. This ex-
emption would allow competition racing events year-round. Pro-
posed new subsection (d) exempts the owner or operator of a re-
tail fuel dispensing outlet from all monitoring, recordkeeping, and
reporting requirements of these rules, except for the requirement
to maintain product transfer documents. This exemption would
eliminate unnecessary paperwork for retail gasoline dispensing
outlets. The recordkeeping requirement related to product trans-
fer documents was left unchanged because it allows the com-
mission to track gasoline back to its producers if enforcement
actions are needed. Finally, proposed new subsection (e) states
that gasoline, which does not meet the RVP requirements, is al-
lowed in the affected counties as long as it is not ultimately used

to power a gasoline-powered, spark-ignition engine in a motor
vehicle or non-road equipment in the affected counties. This ex-
emption allows gasoline suppliers and transporters to ship and
store their higher RVP fuels into and through the affected areas
rather than having to ship or store the fuel outside of the affected
areas. The exemption in subsection (e) does not apply to fuel
used in conjunction with agricultural use; aviation use; research,
development, or testing purposes; or as competition racing fuel.

The proposed amendments to §114.309 will correct a typograph-
ical error relating to the name of Smith County, which is located
in the RVP control area. In the April 5, 2000 adopted revisions
to this section, Smith County was inadvertently listed as "Judge
Smith County."

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

Jeffrey Horvath, Strategic Planning and Appropriations Division,
determined that for the first five-year period the proposed
amendments are in effect, there will not be significant fiscal
implications for the commission or other units of state and local
government as a result of administration or enforcement of the
proposed amendments.

The commission proposes these amendments in order to en-
sure that research laboratories and academic institutions located
within the 95-county regional low RVP gasoline program, will be
able to conduct research and testing of fuels, additives, and/or
motor vehicles, as these facilities may use fuels for testing which
have higher RVP than is currently allowed. Also, these test fuels
are sometimes required to be stored in quantities greater than
the currently exempted 500 gallons. The proposed amendments
will clarify that such facilities are exempt from provisions relating
to the use of fuels which have higher RVP than currently allowed.

In addition, the proposed amendments would provide exemp-
tions from the provisions restricting the use of fuels with higher
RVP for gasoline used for competition racing purposes and own-
ers or operators of retail fuel dispensing outlets would be exempt
from certain recordkeeping requirements, except the current re-
quirement to maintain product transfer documents. The RVP
level of a batch of gasoline is set by fuel producers during the
refining process, therefore, retail outlets do not have the ability to
alter the RVP of the delivered fuel. The proposed amendments
would clarify that retailers are exempt from recordkeeping and
reporting requirements, except for maintaining product transfer
documents which allow the commission to track gasoline back to
its producers if enforcement actions are needed. The proposed
amendments are not expected to impact current state and local
government practices and are intended to clarify exemptions re-
garding these provisions; therefore, there will be no significant
fiscal implication for the commission or state and local govern-
ment. The proposed amendments would also correct a typo-
graphical error relating to the name of Smith County, which is
located in the RVP control area.

The regional low RVP gasoline program was established in April
2000, and requires all conventional gasoline in the 95-county
central and eastern Texas region to be limited to a maximum
RVP of 7.8 psi from May 1 through October 1 of each year. This
95-county control area was established as part of a regional air
pollution control strategy for the Dallas-Fort Worth (DFW) and
Houston-Galveston (HGA) ozone nonattainment areas. Gaso-
line with a lower RVP evaporates more slowly, and therefore re-
duces the amount of volatile organic compounds (VOC) emitted
to the atmosphere, which consequently reduces the potential for
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ground-level ozone formation. The formation of ozone is also
more likely to occur during the warmer times of the year.

PUBLIC BENEFIT AND COSTS

Mr. Horvath also determined that for each year of the first five
years the proposed amendments are in effect, the public ben-
efit anticipated from enforcement of and compliance with the
proposed amendments would be the maintenance of a regional
ozone reduction strategy while allowing research facilities to con-
tinue with the research, development, and testing of fuels during
the regulatory period of May 1 through October 1 of each year.
Much of the research at such facilities supports efforts to produce
vehicle and engine systems that reduce pollutant emissions. In
addition, the proposed amendments will clarify provisions relat-
ing to the use of competition racing fuel during the months of May
1 through October 1, and clarify recordkeeping and recording re-
quirements for gas stations and other retail fuel outlets. There
are no fiscal implications anticipated to businesses or individuals
as a result of implementing the proposed amendments, because
they are not expected to impact current practices.

The commission proposes these amendments in order to en-
sure that research laboratories and academic institutions located
within the 95-county regional low RVP gasoline program, will be
able to conduct research and testing of fuels, additives, and/or
motor vehicles, as these facilities may use fuels for testing which
have higher RVP than is currently allowed. Also, these test fuels
are sometimes required to be stored in quantities greater than
the currently exempted 500 gallons. The proposed amendments
will clarify that such facilities are exempt from provisions relating
to the use of fuels which have higher RVP than currently allowed.

In addition, the proposed amendments would clarify exemptions
from the provisions restricting the use of fuels with higher RVP
for gasoline used for competition racing purposes, and that own-
ers or operators of retail fuel dispensing outlets would be exempt
from certain recordkeeping requirements except the current re-
quirement to maintain product transfer documents. The RVP
level of a batch of gasoline is set by fuel producers during the
refining process, therefore, retail outlets do not have the ability
to alter the RVP of the delivered fuel. The proposed amend-
ments would clarify that retailers are to remain exempted except
for maintaining product transfer documents which allow the com-
mission to track gasoline back to its producers if enforcement ac-
tions are needed. The proposed amendments are not expected
to impact current practices and are intended to clarify exemp-
tions regarding these provisions. The proposed amendments
would also correct a typographical error relating to the name of
Smith County which is located in the control area.

The regional low RVP gasoline program was established in April
2000, and requires all conventional gasoline in 95 central and
eastern Texas counties to be limited to a maximum RVP of 7.8
psi from May 1 through October 1 of each year. This control area
was established as part of a regional air pollution control strat-
egy for the DFW and HGA ozone nonattainment areas. Gaso-
lines with lower RVP evaporate more slowly and therefore reduce
the amount of VOC emitted to the atmosphere and consequently
reduce the potential for ground-level ozone formation. The for-
mation of ozone is also more likely to occur during the warmer
times of the year.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

There will be no adverse fiscal implications for small or mi-
cro-businesses as a result of implementation of the proposed

amendments. There are no known research laboratories or aca-
demic institutions considered to be small or micro-businesses.
However, it is anticipated that there are many independent
retailers of gasoline in the affected 95-county area that are
small or micro-businesses. The proposed amendments do not
vary with the size of the business and may result in positive
fiscal implications through potential reduced reporting and
recordkeeping requirements, though the fiscal implications are
not considered to be significant. The proposed amendments
are not expected to impact current practices and are intended
to clarify exemptions regarding these provisions.

The commission proposes these amendments in order to ensure
that research laboratories and academic institutions within the
95-county regional low RVP gasoline program, will be able to
conduct research and testing of fuels, additives, and/or motor
vehicles, as these facilities may use fuels for testing which have
higher RVP than is currently allowed. Also, these test fuels are
sometimes required to be stored in quantities greater than the
currently exempted 500 gallons. The proposed amendments will
clarify that such facilities are exempt from provisions relating to
the use of fuels which have a higher RVP than currently allowed.

In addition, the proposed amendments would clarify exemptions
from the provisions restricting the use of fuels with higher RVP
for gasoline used for competition racing purposes, and that own-
ers or operators of retail fuel dispensing outlets would be exempt
from certain recordkeeping requirements, except the current re-
quirement to maintain product transfer documents. The RVP
level of a batch of gasoline is set by fuel producers during the
refining process, therefore, retail outlets do not have the ability
to alter the RVP of the delivered fuel. The proposed amend-
ments would clarify that retailers are to remain exempted except
for maintaining product transfer documents which allow the com-
mission to track gasoline back to its producers if enforcement ac-
tions are needed. The proposed amendments are not expected
to impact current practices and are intended to clarify exemp-
tions regarding these provisions. The proposed amendments
would also correct a typographical error relating to the name of
Smith County which is located in the control area.

The regional low RVP gasoline program was established in April
2000, and requires all conventional gasoline in the 95-county
central and eastern Texas region to be limited to a maximum
RVP of 7.8 psi from May 1 through October 1 of each year. This
control area was established as part of a regional air pollution
control strategy for the DFW and HGA ozone nonattainment ar-
eas. Gasolines with lower RVP evaporate more slowly and there-
fore reduce the amount of VOC emitted to the atmosphere and
consequently reduce the potential for ground-level ozone forma-
tion. The formation of ozone is also more likely to occur during
the warmer times of the year.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the proposed rulemaking is
not subject to §2001.0225 because it does not meet the definition
of a "major environmental rule" as defined in that statute. "Major
environmental rule" means a rule, the specific intent of which is to
protect the environment or reduce risks to human health from en-
vironmental exposure and that may adversely affect in a material
way the economy, a sector of the economy, productivity, competi-
tion, jobs, the environment, or the public health and safety of the
state or a sector of the state. The amendments to Chapter 114
are intended to protect the environment or reduce risks to human
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health from environmental exposure to ozone but will not affect
in a material way, a sector of the economy, competition, and the
environment due to its impact on the fuel manufacturing and dis-
tribution network of the state. The amendments are intended
to provide flexibility in the RVP air pollution control program as
part of the strategy to reduce emissions of nitrogen oxides (NO

x
)

necessary for the counties included in the HGA ozone nonattain-
ment area to be able to demonstrate attainment with the ozone
national ambient air quality standard (NAAQS). Impacts on the
fuel manufacturing and distribution network and the environment
will not be significant because the proposed amendments simply
add a few clarifying exemptions to §114.307, remove monitor-
ing, recordkeeping, and reporting requirements for retail gaso-
line dispensing outlets except the requirement to maintain prod-
uct transfer documents, and correct a typographical error. Based
on this, the proposed amendments are not major environmental
rules.

Additionally, even if these amendments were major environmen-
tal rules, §2001.0225 only applies to a major environmental rule
that: 1.) exceeds a standard set by federal law, unless the rule
is specifically required by state law; 2.) exceeds an express re-
quirement of state law, unless the rule is specifically required by
federal law; 3.) exceeds a requirement of a delegation agree-
ment or contract between the state and an agency or represen-
tative of the federal government to implement a state and federal
program; or 4.) adopts a rule solely under the general powers of
the agency instead of under a specific state law.

This proposed rulemaking action does not meet any of these
four applicability requirements. Specifically, the RVP fuel re-
quirements including these proposed amendments were devel-
oped in order to meet the ozone NAAQS set by the United States
Environmental Protection Agency (EPA) under 42 United States
Code (USC), §7409, and therefore meet a federal requirement.
Provisions of 42 USC, §7410, require states to adopt a SIP which
provides for "implementation, maintenance, and enforcement"
of the primary NAAQS in each air quality control region of the
state. While §7410 does not require specific programs, meth-
ods, or reductions in order to meet the standard, SIPs must in-
clude "enforceable emission limitations and other control mea-
sures, means or techniques (including economic incentives such
as fees, marketable permits, and auctions of emissions rights),
as well as schedules and timetables for compliance as may be
necessary or appropriate to meet the applicable requirements
of this chapter," (meaning Chapter 85, Air Pollution Prevention
and Control). It is true that 42 USC does require some spe-
cific measures for SIP purposes, like the inspection and mainte-
nance program, but those programs are the exception, not the
rule, in the SIP structure of 42 USC. The provisions of 42 USC
recognize that states are in the best position to determine what
programs and controls are necessary or appropriate in order to
meet the NAAQS. This flexibility allows states, affected industry,
and the public, to collaborate on the best methods for attaining
the NAAQS for the specific regions in the state. Even though
42 USC allows states to develop their own programs, this flex-
ibility does not relieve a state from developing a program that
meets the requirements of §7410. Thus, while specific measures
are not generally required, the emission reductions are required.
States are not free to ignore the requirements of §7410 and must
develop programs to assure that the nonattainment areas of the
state will be brought into attainment on schedule.

The requirement to provide a fiscal analysis of proposed regu-
lations in the Texas Government Code was amended by Senate

Bill (SB) 633 during the 75th Legislative Session, 1999. The in-
tent of SB 633 was to require agencies to conduct a regulatory
impact analysis (RIA) of extraordinary rules. These are identified
in the statutory language as major environmental rules that will
have a material adverse impact and will exceed a requirement
of state law, federal law, or a delegated federal program, or are
adopted solely under the general powers of the agency. With
the understanding that this requirement would seldom apply, the
commission provided a cost estimate for SB 633 that concluded
"based on an assessment of rules adopted by the agency in the
past, it is not anticipated that the bill will have significant fiscal
implications for the agency due to its limited application." The
commission also noted that the number of rules that would re-
quire assessment under the provisions of the bill was not large.
This conclusion was based, in part, on the criteria set forth in the
bill that exempted proposed rules from the full analysis unless
the rule was a major environmental rule that exceeds a federal
law. As previously discussed, 42 USC does not require specific
programs, methods, or reductions in order to meet the NAAQS;
thus, states must develop programs for each nonattainment area
to ensure that area will meet the attainment deadlines. Because
of the ongoing need to address nonattainment issues, the com-
mission routinely proposes and adopts SIP rules. The legisla-
ture is presumed to understand this federal scheme. If each rule
proposed for inclusion in the SIP was considered to be a ma-
jor environmental rule that exceeds federal law, then every SIP
rule would require the full RIA contemplated by SB 633. This
conclusion is inconsistent with the conclusions reached by the
commission in its cost estimate and by the Legislative Budget
Board (LBB) in its fiscal notes. Since the legislature is presumed
to understand the fiscal impacts of the bills it passes, and that
presumption is based on information provided by state agencies
and the LBB, the commission believes that the intent of SB 633
was only to require the full RIA for rules that are extraordinary
in nature. While the SIP rules will have a broad impact, that im-
pact is no greater than is necessary or appropriate to meet the
requirements of 42 USC. For these reasons, rules proposed for
inclusion in the SIP fall under the exception in Texas Government
Code, §2001.0225(a), because they are required by federal law.
The commission performed photochemical grid modeling which
predicts that NO

x
emission reductions, such as those required

by these rules, will result in reductions in ozone formation in the
HGA ozone nonattainment area. This rulemaking does not ex-
ceed an express requirement of state law. This rulemaking is
intended to obtain NO

x
emission reductions which will result in

reductions in ozone formation in the HGA ozone nonattainment
area and help bring HGA into compliance with the air quality
standards established under federal law as NAAQS for ozone.
The rulemaking does not exceed a standard set by federal law,
exceed an express requirement of state law (unless specifically
required by federal law), or exceed a requirement of a delegation
agreement. The rulemaking was not developed solely under the
general powers of the agency, but was specifically developed
to meet the NAAQS established under federal law and autho-
rized under Texas Clean Air Act (TCAA), §§382.011, 382.012,
382.017, 382.019, 382.037(g), and 382.039.

The commission invites public comment on the draft RIA deter-
mination.

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for
these proposed rules in accordance with Texas Government
Code, §2007.043. The following is a summary of that assess-
ment. The specific purpose of the proposed rulemaking is to
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provide flexibility in the RVP fuel program which will act as an
air pollution control strategy to reduce NO

x
emissions necessary

for the eight counties included in the HGA ozone nonattainment
area to be able to demonstrate attainment with the ozone
NAAQS. Promulgation and enforcement of the proposed rules
will not burden private, real property because this proposed
rulemaking action does not require an investment in the
permanent installation of new refinery processing equipment.
Although the proposed rules do not directly prevent a nuisance
or prevent an immediate threat to life or property, the RVP
program does prevent a real and substantial threat to public
health and safety, and partially fulfill a federal mandate under 42
USC, §7410. Specifically, the emission limitations and control
requirements within the RVP program have been developed in
order to meet the ozone NAAQS set by the EPA under 42 USC,
§7409. States are primarily responsible for ensuring attainment
and maintenance of the NAAQS once the EPA has established
them. Under §7410 and related provisions, states must submit,
for approval by the EPA, SIPs that provide for the attainment and
maintenance of NAAQS through control programs directed to
sources of the pollutants involved. Therefore, the purpose of the
proposed rules is to provide flexibility in implementing low RVP
gasoline which is necessary for the HGA ozone nonattainment
area to meet the air quality standards established under federal
law as NAAQS. Consequently, the exemption which applies to
these proposed rules is that of an action reasonably taken to
fulfill an obligation mandated by federal law; therefore, these
proposed rules do not constitute a takings under the Texas
Government Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission determined that the rulemaking action relates
to an action or actions subject to the Texas Coastal Manage-
ment Program (CMP) in accordance with the Coastal Coordina-
tion Act of 1991, as amended (Texas Natural Resources Code,
§§33.201 et seq.), and the commission rules in 30 TAC Chapter
281, Subchapter B, concerning Consistency with the CMP. As
required by 30 TAC §281.45(a)(3) and 31 TAC §505.11(b)(2), re-
lating to actions and rules subject to the CMP, commission rules
governing air pollutant emissions must be consistent with the ap-
plicable goals and policies of the CMP. The commission reviewed
this action for consistency with the CMP goals and policies in
accordance with the rules of the Coastal Coordination Council,
and determined that the action is consistent with the applicable
CMP goals and policies. The CMP goal applicable to this rule-
making action is the goal to protect, preserve, and enhance the
diversity, quality, quantity, functions, and values of coastal natu-
ral resource areas (31 TAC §501.12(1)). No new sources of air
contaminants will be authorized and NO

x
air emissions will be

reduced as a result of the existing RVP rules and these amend-
ments. The CMP policy applicable to this rulemaking action is
the policy that commission rules comply with regulations in 40
Code of Federal Regulations (CFR), to protect and enhance air
quality in the coastal area (31 TAC §501.14(q)). This rulemaking
action complies with 40 CFR 51. Therefore, in compliance with
31 TAC §505.22(e), the commission affirms that this rulemaking
action is consistent with CMP goals and policies.

Interested persons may submit comments on the consistency
of the proposed rules with the CMP during the public comment
period.

ANNOUNCEMENT OF HEARING

The commission will hold a public hearing on this proposal on
July 17, 2001, 10:00 a.m., Texas Natural Resource Conserva-
tion Commission, 12100 Park 35 Circle, Building F, Room 2210,
Austin. The hearing is structured for the receipt of oral or writ-
ten comments by interested persons. Individuals may present
oral statements when called upon in order of registration. A
four-minute time limit may be established at the hearing to as-
sure that enough time is allowed for every interested person to
speak. Open discussion will not occur during the hearing; how-
ever, agency staff members will be available to discuss the pro-
posal 30 minutes prior to the hearing, and will answer questions
before and after the hearing.

Persons with disabilities who have special communication or
other accommodation needs, who are planning to attend the
hearing, should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Lola Brown, Office of
Environmental Policy, Analysis, and Assessment, MC 205, P.O.
Box 13087, Austin, Texas 78711-3087 or faxed to (512) 239-
4808. All comments should reference Rule Log Number 2001-
009-114-AI. Comments must be received by 5:00 p.m., July 23,
2001. For further information, please contact Scott Carpenter at
(512) 239-1757 or Alan Henderson at (512) 239-1510.

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code
(TWC), §5.103 and §5.105, which authorizes the commission
to adopt rules necessary to carry out its powers and duties
under the TWC; and under the Texas Health and Safety
Code, TCAA, §382.017, concerning Rules, which authorizes
the commission to adopt rules consistent with the policy and
purposes of the TCAA. The amendments are also proposed
under TCAA, §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.019,
concerning Methods Used to Control and Reduce Emissions
from Land Vehicles, which authorizes the commission to adopt
rules to control and reduce emissions from engines used to
propel land vehicles; §382.037(g), concerning Vehicle Emis-
sions Inspection and Maintenance Program, which authorizes
the commission to regulate fuel content if it is demonstrated to
be necessary for attainment of the NAAQS; and §382.039, con-
cerning Attainment Program, which authorizes the commission
to develop and implement transportation programs and other
measures necessary to demonstrate attainment and protect the
public from exposure to hazardous air contaminants from motor
vehicles.

The proposed amendments implement TCAA, §§382.002,
382.011, 382.012, 382.019, 382.037(g), and 382.039.

§114.307. Exemptions.

(a) (No change.)

(b) Any gasoline that is either in a research, development, or
test status; or is sold to petroleum, automobile, engine, or component
manufacturersfor research, development, or test purposes; or any gaso-
line to be used by, or under the control of petroleum, additive, auto-
mobile, engine, component manufacturers for research, development,
or test purposes; or any independent research laboratories or academic

26 TexReg 4590 June 22, 2001 Texas Register



institutions for use in research, development, or testing of petroleum,
additive, automobile, engine, component products, is exempt from the
provisions of this division (relating to Gasoline Volatility), provided
that: [Gasolinethat doesnot meet therequirementsof §114.301 of this
titleisnot prohibitedfrombeingtransferred, placed, stored, and/or held
within the affected counties and during the control period so long as it
isnot ultimately intended for useor used to power agasolineengine in
the affected counties during the control period.]

(1) the gasoline is kept segregated from non-exempt prod-
uct, and the person possessing the product maintains documentation
identifying the product as research, development, or testing fuel, asap-
plicable, and stating that it isto beused only for research, development,
or testing purposes; and

(2) thegasoline isnot sold, dispensed, or transferred, or of-
fered for sale, dispensing, or transfer from a retail fuel dispensing fa-
cility. It shall also not be sold, dispensed, or transferred, or offered for
sale, dispensing, or transfer from a wholesale purchaser-consumer fa-
cility, unlesssuch facility isassociated with fuel, automotive, or engine
research, development, or testing.

(c) Any gasoline that is refined, sold, dispensed, transferred,
or offered for sale, dispensing, or transfer as competition racing fuel is
exempted from the provisions of this division, provided that:

(1) the fuel is kept segregated from non-exempt fuel, and
the party possessing the fuel for the purposes of refining, selling, dis-
pensing, transferring, or offering for sale, dispensing, or transfer as
competition racing fuel maintains documentation identifying the prod-
uct asracing fuel, restricted for non-highway usein competition racing
motor vehicles or engines;

(2) each pump stand at a regulated facility, from which the
fuel is dispensed, is labeled with the applicable fuel identification and
use restrictions described in paragraph (1) of this subsection; and

(3) the fuel is not sold, dispensed, transferred, or offered
for sale, dispensing, or transfer for highway use in a motor vehicle.

(d) The owner or operator of a retail fuel dispensing outlet
is exempt from all requirements of §114.306 of this title, except
§114.306(b) of this title.

(e) Gasoline that does not meet the requirements of §114.301
of this title is not prohibited from being transferred, placed, stored,
and/or held within the affected counties so long as it is not ultimately
used to power:

(1) agasoline-powered spark-ignition enginein amotor ve-
hicle in thecounties listed in §114.309 of this title (relating to Affected
Counties), except for that used in conjunction with purposes stated in
subsections (a), (b), and (c) of this section; or

(2) a gasoline-powered spark-ignition engine in non-road
equipment in the counties listed in §114.309 of this title, except for
that used in conjunction with purposes stated in subsections (a), (b),
and (c) of this section.

§114.309. Affected Counties.
All affected persons in the following counties shall be in compliance
with §§114.301 and 114.304 - 114.307 of this title (relating to Control
Requirements for Reid Vapor Pressure; Registration of Gasoline
Producers and Importers; Approved Test Methods; Recordkeeping,
Reporting, and Certification Requirements; and Exemptions) no later
than the dates specified in §114.301(b) of this title: Anderson, An-
gelina, Aransas, Atascosa, Austin, Bastrop, Bee, Bell, Bexar, Bosque,
Bowie, Brazos, Burleson, Caldwell, Calhoun, Camp, Cass, Cherokee,
Colorado, Comal, Cooke, Coryell, De Witt, Delta, Ellis, Falls,
Fannin, Fayette, Franklin, Freestone, Goliad, Gonzales, Grayson,

Gregg, Grimes, Guadalupe, Harrison, Hays, Henderson, Hill, Hood,
Hopkins, Houston, Hunt, Jackson, Jasper, Johnson, Karnes, Kaufman,
Lamar, Lavaca, Lee, Leon, Limestone, Live Oak, Madison, Marion,
Matagorda, McLennan, Milam, Morris, Nacogdoches, Navarro,
Newton, Nueces, Panola, Parker, Polk, Rains, Red River, Refugio,
Robertson, Rockwall, Rusk, Sabine, San Jacinto, San Patricio, San
Augustine, Shelby, [Judge] Smith, Somervell, Titus, Travis, Trinity,
Tyler, Upshur, Van Zandt, Victoria, Walker, Washington, Wharton,
Williamson, Wilson, Wise, and Wood.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103247
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 239-0348

♦ ♦ ♦
CHAPTER 116. CONTROL OF AIR
POLLUTION BY PERMITS FOR NEW
CONSTRUCTION OR MODIFICATION
The Texas Natural Resource Conservation Commission (agency
or commission) proposes amendments to §116.12, Nonattain-
ment Review Definitions; §116.160, Prevention of Significant De-
terioration Requirements; and §116.162, Evaluation of Air Qual-
ity Impacts. Sections 116.12, 116.160, and 116.162 will be sub-
mitted to the United States Environmental Protection Agency
(EPA) as a revision to the Texas state implementation plan (SIP).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The commission proposes this rulemaking to correct the defi-
nitions of "building, structure, facility, or installation" and "sec-
ondary emissions" as defined in §116.12 and 116.160. This
proposal would eliminate the inconsistency in the commission’s
rules and the rules promulgated by the EPA on August 7, 1980,
concerning the inclusion of marine vessel emissions in appli-
cability determinations for prevention of significant deterioration
(PSD) and nonattainment (NA) permits. The rulemaking would
also revise §116.160 and §116.162 to incorporate updated fed-
eral regulation citations.

On August 7, 1980, the EPA promulgated regulations in the Fed-
eral Register (45 FR 52696) that defined "stationary source" as
"any building, structure, facility, or installation which emits or may
emit any air pollutant subject to regulation under the Act." In the
preamble (45 FR 52695) to address whether dockside activi-
ties are included in the stationary source, the EPA established
"purpose and control" criteria. The EPA discussed how the fi-
nal definition of "building, structure, facility, or installation" would
"encompass the activities of a marine terminal and only those
dockside activities that would serve the purposes of the terminal
directly and would be under the control of its owner or operator."
The EPA noted that the term "dockside activities" meant "those
activities in which the ships would engage while docked at the
terminal." The EPA stated that "The activities of a terminal it-
self would be stationary, but all ship activities would not be. Only
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those that would directly serve the purposes of the terminal, such
as loading and unloading, would be stationary since they alone
would be in a sense fixed to the particular site. Hence, ’stationary
source’ encompasses the activities of a marine terminal and only
those dockside activities that would directly serve its purposes"
(45 FR 52696). The EPA concluded that the "stationary source"
definition was limited to those activities that were on contiguous
or adjacent properties, thus, "only dockside activities would be
located on ’property’ that is contiguous or adjacent to the ter-
minal," and that the activities must be under the control of one
person or one group of persons under common control. Thus,
"stationary source" only includes the "activities at a terminal and
those over which the owner or operator of the terminal would
have control." Finally, the EPA noted that the terminal activities
and the dockside activities would fall under the same two-digit
standard industrial classification code.

The EPA included a detailed analysis of vessel loading and un-
loading and specifically determined that vessel loading and un-
loading should be included in permit applicability determinations.
The EPA concluded that loading and unloading "would in every
case directly serve the purposes of the terminal and would be un-
der the control of its owner or operator to a substantial extent."
Further, the EPA expected that no loading activities would occur
without consent from the terminal owner or operator and that the
terminal would have significant involvement in the scheduling for
loading and unloading. Other dockside activities were not indi-
vidually addressed, but the EPA stated that the determination
would be based on the same two criteria of "purpose and con-
trol." The EPA also stated that emissions resulting from propul-
sion of marine vessels as they approach or leave marine termi-
nals (commonly referred to as "to and fro emissions") would be
considered secondary emissions. Therefore "to and fro" emis-
sions would not be included in applicability, but would be consid-
ered in the permit review. The definitions of "stationary source,"
"building, structure, facility, or installation," and "secondary emis-
sions" are identical for purposes of PSD/NA permitting.

On July 15, 1981, the EPA issued a stay of the August 7, 1980
regulations (46 FR 36695) that, in part, reversed EPA’s decision
that vessel emissions should be included in applicability determi-
nations for PSD/NA permitting. On December 17, 1981, the stay
was extended and the EPA proposed a revised regulation to re-
move dockside vessel emissions from consideration in PSD/NA
permit applicability and review, based on a new interpretation
that marine vessels are mobile sources within the meaning of
Federal Clean Air Act, §110(a)(5) as codified in 40 United States
Code (USC), §7410(a)(5) and that terminals would be indirect
sources of pollution. On June 25, 1982 (47 FR 27554), the EPA
promulgated a rule that specifically excluded dockside vessel
emissions and "to and fro" emissions from PSD/NA applicabil-
ity determinations and permit review on the basis that marine
vessels are mobile sources.

The Natural Resources Defense Council (NRDC) challenged the
June 25, 1982 regulations with regard to the marine vessel emis-
sions issue. In Natural Resources Defense Council vs EPA, 725
F.2d 761 (D.C. Cir. 1984), the court vacated the portion of the
June 25, 1982 regulation which excepts the activities of any ves-
sel from the emissions attributable to marine terminals. By vacat-
ing that portion of the June 25, 1982 regulations the court "implic-
itly reinstated" the August 7, 1980 regulation which requires that
dockside vessel emissions be included in PSD/NA permit appli-
cability and review. The court affirmed that portion of the EPA’s
1982 rule which excluded "to and fro" vessel emissions from the
definition of secondary emissions; thus, these emissions are not

included in any PSD/NA permit applicability or review consider-
ations. The court remanded the regulation so that the EPA could
do a more detailed and specific analysis of each dockside activity
to determine if it meets the two criteria in the 1980 rule ("purpose
and control") and thus, should be included in applicability deter-
minations for PSD/NA permits.

The commission believes that, even though the EPA has not
initiated the court ordered review, the effect of the order is that
the 1980 rules are effective and dockside vessel emissions are
included in applicability determinations for PSD/NA permitting.
However, because the EPA has not done the required rule-
making, the marine vessel sections of the vacated June 25,
1982 rules are still in the Code of Federal Regulations (CFR)
in the definition of "building, structure, facility, or installation"
in §52.21(b)(6) and §52.24(f)(2). In 1993, Chapter 116 was
revised to incorporate the PSD/NA permitting requirements and
definitions from the vacated 1982 regulations were included in
§116.12(4) for NA and incorporated into §116.160(a) for PSD.
This rulemaking will incorporate the correct federal regulation
citations and definitions into Chapter 116.

In addition, several amendments to the federal PSD rules have
been made since 1993 when the Chapter 116 PSD rules were
last updated. This rulemaking will also update the federal PSD
rules incorporated by reference into §116.160. These revisions
will not have an impact on permit holders or applicants because
the commission already conducts PSD reviews consistent with
the most current PSD rules.

SECTION BY SECTION DISCUSSION

Subchapter A - 116.12, Definitions

As previously discussed, the commission proposes to amend
§116.12(4), the definition of "building, structure, facility, or in-
stallation," to delete the language..."except the activities of any
vessel." The amendment will make the definition in Chapter 116
consistent with the August 7, 1980 rule.

Subchapter B - Division 6, Prevention of Significant Deterioration
Review

The commission proposes changes to §116.160(a) to incorpo-
rate the most recent version of PSD air quality regulations pro-
mulgated by the EPA in 40 CFR §52.21 as amended March 12,
1996, and the most recent version of 40 CFR §51.301, Defini-
tions for Protection of Visibility, as amended on July 1, 1999.

The commission proposes to add a new §116.160(c) to specif-
ically exclude the federal definition of "building, structure, facil-
ity, or installation" and "secondary emissions" contained in the
CFR because it still contains the definitions from the June 25,
1982 rule which were vacated by the 1984 NRDC case. The
commission also proposes to add definitions for these terms to
§116.610(c) that reflect the requirements of the August 7, 1980
federal rule and the 1984 NRDC court decision.

Finally, the commission proposes to modify two references in
§116.162 and to correct a typographical error. The commission
proposes to revise §116.162(2) in order to clarify the reference
to 40 CFR Part 60 related to reconstruction by identifying the
specific section, 40 CFR §60.15, which relates to reconstruction.
In addition, the commission proposes to modify §116.162(3) by
deleting the reference to 40 CFR §51.118(c) which does not ex-
ist in the current federal rule. The references to federal regula-
tions in §116.162(2) - (4) are proposed for clarification through
specifying the promulgation date of the federal regulation being
referenced.
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There have been many amendments to portions of 40 CFR
§§51.100, 51.118, 51.164, 51.301, and 52.21 since the pro-
mulgation and amendment dates specified in §116.160(a) and
§116.162. However all these 40 CFR amendments, except
one, affected portions of the CFR which were excluded from
the adoptions by reference in Chapter 116. Therefore, Chapter
116 only needs to be updated to reflect only one of the CFR
amendments. The 1996 amendment to 40 CFR §52.21(b)(23)(i)
(61 FR 9918) amended the definition of "significant." The
commission proposes to revise §116.160(a) to reflect the
amendment date of 1996.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, determined for each year of the first five-year period
the proposed amendments are in effect, there will be no fiscal
implications for units of state or local government as a result of
administration or enforcement of the proposed amendments.

The proposal is intended to make administrative changes, up-
date definitions and references, and incorporate updated PSD
air quality regulations promulgated by the EPA. The primary in-
tent of this rulemaking is to eliminate inconsistency between the
commission rules and the rules adopted by the EPA concerning
the inclusion of marine vessel emissions in applicability determi-
nations for PSD and NA permits. The EPA requires that vessel
emissions at marine docks be considered in PSD and NA permit
applicability determinations. This proposal will make changes
to the commission rules to more clearly reflect these federal re-
quirements.

Examples of sources subject to these requirements are those
sites which have marine vessel docks that ships and barges use
to perform activities which produce air emissions. These could
range from chemical plants and refineries to small vessel clean-
ing or loading operations. The specific number and location of
affected facilities is unknown. The proposed amendments do
not change or add additional federal regulatory requirements that
are not already required; therefore, the commission does not an-
ticipate any fiscal implications for units of state and local govern-
ment due to implementation of the proposed amendments.

PUBLIC BENEFITS AND COSTS

Mr. Davis also determined for each of the first five years the pro-
posed amendments are in effect, the public benefit anticipated
as a result on implementing the amendments will be protection
of the environment through the continued enforcement of fed-
eral regulations requiring certain marine emissions be included
in PSD and NA permit applicability determinations.

The proposal is intended to make administrative changes, up-
date definitions and references, and incorporate updated PSD
air quality regulations promulgated by the EPA in order to make
the commission rules compatible with the EPA requirements to
include vessel emissions at marine docks in PSD and NA per-
mits applicability determinations.

Examples of sources subject to these requirements are those
sites which have marine vessel docks that ships and barges use
to perform activities which produce air emissions. These could
range from chemical plants and refineries to small vessel clean-
ing or loading operations. The specific number and location of
affected facilities is unknown. The proposed amendments do
not change or add additional federal regulatory requirements that

are not already required; therefore, the commission does not an-
ticipate any fiscal implications for individuals and businesses due
to implementation of the proposed amendments.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

There will be no adverse fiscal implications for small or micro-
businesses as a result of administration or enforcement of the
proposed amendments, because the proposed amendments do
not add additional federal regulatory requirements that are not
already required.

The proposal is intended to make administrative changes, up-
date definitions and references, and incorporate updated PSD
air quality regulations promulgated by the EPA in order to make
the commission rules compatible with the EPA requirements to
include vessel emissions at marine docks in PSD and NA permit
applicability determinations.

The commission estimates that there are small or micro-busi-
nesses, such as small vessel cleaning or loading businesses,
affected by these regulations; however, this proposal does not
change or add additional federal regulatory requirements that
are not already required. Therefore, the commission does not
anticipate any fiscal implications for small or micro-businesses
due to implementation of the proposed amendments.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking does not meet
the definition of a "major environmental rule" as defined in that
statute. "Major environmental rule" means a rule, the specific
intent of which, is to protect the environment or reduce risks
to human health from environmental exposure and that may
adversely affect in a material way the economy, productivity,
competition, jobs, the environment, or the public health and
safety of the state or a sector of the state. The commission
does not believe that the proposed rules will have an adverse,
material affect on the economy, productivity, competition, jobs,
the environment, or the public health and safety of the state or
a sector of the state. Changes to the commission’s rules being
proposed in this rulemaking correct the definitions of "building,
structure, facility, or installation" and "secondary emissions,"
and incorporate by reference the most recent amendments to
the PSD rules.

The proposed rules do not meet any of the four applicability cri-
teria for requiring a regulatory analysis of "major environmental
rule" as defined in the Texas Government Code. Texas Govern-
ment Code, §2001.0225 applies only to a major environmental
rule, the result of which is to: 1.) exceed a standard set by fed-
eral law, unless the rule is specifically required by state law; 2.)
exceed an express requirement of state law, unless the rule is
specifically required by federal law; 3.) exceed a requirement
of a delegation agreement or contract between the state and an
agency or representative of the federal government to implement
a state and federal program; or 4.) adopt a rule solely under the
general powers of the agency instead of under a specific state
law.

During the 75th Legislative Session, 1997, Senate Bill (SB) 633
amended the Texas Government Code to require agencies to
perform a REGULATORY IMPACT ANALYSIS (RIA) of certain
rules. The intent of SB 633 was to require agencies to conduct a
RIA of extraordinary rules. These are identified in the statutory
language as major environmental rules that will have a material
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adverse impact and will exceed a requirement of state law, fed-
eral law, or a delegated federal program, or are adopted solely
under the general powers of the agency. With the understanding
that this requirement would seldom apply, the commission pro-
vided a cost estimate for SB 633 that concluded based on an
assessment of rules adopted by the agency in the past, it is not
anticipated that the bill will have significant fiscal implications for
the agency due to its limited application." The commission also
noted that the number of rules that would require assessment un-
der the provisions of the bill was not large. This conclusion was
based, in part, on the criteria set forth in the bill that exempted
proposed rules from the full analysis unless the rule was a major
environmental rule that exceeds a federal law. If each rule pro-
posed for implementation of federally required programs, such
as PSD/NA permitting, was considered to be a major environ-
mental rule that exceeds federal law, then every such rule would
require the full RIA contemplated by SB 633. This conclusion is
inconsistent with the conclusions reached by the commission in
its cost estimate and by the Legislative Budget Board (LBB) in its
fiscal notes. Because the legislature is presumed to understand
the fiscal impacts of the bills it passes, and that presumption is
based on information provided by state agencies and the LBB,
the commission believes that the intent of SB 633 was only to
require the full RIA for rules that are extraordinary in nature.

The agency has consistently applied this construction to its rules
since this statute was enacted in 1997. Since that time, the legis-
lature revised the Texas Government Code but left this provision
substantially unamended. It is presumed that "when an agency
interpretation is in effect at the time the legislature amends the
laws without making substantial change in the statute, the legis-
lature is deemed to have accepted the agency’s interpretation."
Central Power & Light Co. v. Sharp, 919 S.W.2d 485. 489
(Tex. App. Austin 1995), writ denied with per curiam opinion re-
specting another issue, 960 S.W.2d 617 (Tex. 1997); Bullock v.
Marathon Oil Co., 798 S.W.2d 353, 357 (Tex. App. Austin 1990,
no writ). Cf. Humble Oil & Refining Co. v. Calvert, 414 S.W.2d
172 (Tex. 1967); Sharp v. House of Lloyd, Inc., 815 S.W.2d 245
(Tex. 1991); Southwestern Life Ins. Co. v. Montemayor, 24
S.W.3d 581 (Tex. App.--Austin 2000, pet. denied); and Coastal
Indust. Water Auth. v. Trinity Portland Cement Div., 563 S.W.2d
916 (Tex. 1978).

These rules are proposed in order to meet the requirements of
40 CFR §52.21 and 52.24. Therefore, in addition to not exceed-
ing an express standard set by federal law, these rules do not
exceed state requirements, and are not adopted solely under
the general powers of the agency because the provisions of the
Texas Clean Air Act (TCAA) and Texas Water Code (TWC), pro-
vided in the STATUTORY AUTHORITY section of this preamble,
provide the commission the authority necessary to implement
the PSD/NA permit programs. The rules will achieve their stated
purpose by correcting the definition of "building, structure, facility,
or installation" and incorporating by reference of amendments to
the PSD rules. The remaining applicability criteria, pertaining to
exceeding a delegation agreement or contract between the state
and the federal government does not apply. Thus, the commis-
sion is not required to conduct a regulatory analysis as provided
in Texas Government Code, §2001.0225.

TAKINGS IMPACT ASSESSMENT

The commission evaluated this rulemaking action and performed
an analysis of whether the proposed rules are subject to Texas
Government Code, Chapter 2007. The following is a summary
of that analysis. The purpose of this rulemaking is to address

the inconsistencies which exist between Chapter 116 and the
federal regulations for PSD/NA programs with regard to the def-
initions of "building, structure, facility, or installation" and "sec-
ondary emissions." The rules will achieve their stated purpose
by correcting the definitions of "building, structure, facility, or in-
stallation" and "secondary emissions" and incorporating by ref-
erence of the most recent amendments to 40 CFR §52.21 and
51.301. The proposed rules also delete an incorrect reference to
a federal rule and more specifically identify certain federal regu-
lations. Because the amendments are an action that is reason-
ably taken to fulfill an obligation mandated by federal law, the
amendments meet the exception in Texas Government Code,
§2007.003(b)(4). The commission has included elsewhere in
this preamble the necessity for the proposed rules. For these
reasons the rules do not constitute a takings under Chapter 2007
and do not require additional analysis.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission determined that the this rulemaking action re-
lates to an action or actions subject to the Texas Coastal Man-
agement Program (CMP) in accordance with the Coastal Co-
ordination Act of 1991, as amended (Texas Natural Resources
Code, §§33.201 et seq.), and the commission rules in 30 TAC
Chapter 281, Subchapter B, concerning Consistency with the
Texas Coastal Management Program. As required by 30 TAC
§281.45(a)(3) and 31 TAC §505.11(b)(2) relating to actions and
rules subject to the CMP, commission rules governing air pollu-
tant emissions must be consistent with the applicable goals and
policies of the CMP. The commission reviewed this rulemaking
action for consistency with the CMP goals and policies in accor-
dance with the rules of the Coastal Coordination Council, and
determined that this rulemaking action is consistent with the ap-
plicable CMP goals and policies. The CMP goal applicable to
the proposed rules is 31 TAC §501.12(1). This goal requires the
protection, preservation, restoration, and enhancement of the
diversity, quality, quantity, functions, and values of coastal nat-
ural resource areas. The CMP policy applicable to the proposed
rules is 31 TAC §501.14(q), concerning policies for specific ac-
tivities and coastal natural resource areas. Section 501.14(q)
requires commission rules under the Texas Health and Safety
Code, Chapter 382, governing emissions of air pollutants, to
comply with the regulations in 40 CFR, adopted in accordance
with 42 USC §§7401 et seq., to protect and enhance air quality
in the coastal areas so as to protect coastal natural resource ar-
eas and promote public health, safety, and welfare. The purpose
of this rulemaking is to address the inconsistencies which exist
between Chapter 116 and the federal regulations for PSD/NA
programs with regard to the definitions of "building, structure,
facility, or installation" and "secondary emissions." The rules in-
corporate by reference the most recent amendments to 40 CFR
§52.21 and §51.301. The proposed rules also delete an incorrect
reference to a federal rule and more specifically identify certain
federal regulations. These amendments are consistent with the
previously stated goals and policies of the CMP.

Interested persons may submit comments during the public com-
ment period on the consistency of the proposed rules with the
CMP goals and policies.

EFFECT ON SITES SUBJECT TO THE PSD AND NA PERMITS
PROGRAM

This proposal deals exclusively with major sources subject to
PSD/NA permits. The proposed rulemaking should not affect
any new or existing sites because this rulemaking does not
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change the already existing requirements under the federal
PSD/NA permitting programs. Therefore, this rulemaking does
not subject sites to any new requirements, but merely clarifies
the federal requirements. Owners or operators of major sources
should be sure to consider dockside marine vessel emissions in
applicability determinations for PSD and NA.

ANNOUNCEMENT OF HEARING

The commission will hold a public hearing on this proposal on
July 19, 2001, at 2:00 p.m., Building F, Room 2210, Texas Natural
Resource Conservation Commission Complex, located at 12100
Park 35 Circle, Austin, Texas. The hearing will be structured for
the receipt of oral or written comments by interested persons.
Individuals may present oral statements when called upon in or-
der of registration. There will be no open discussion during the
hearing; however, an agency staff member will be available to
discuss the proposal 30 minutes prior to the hearing and will an-
swer questions before and after the hearing.

Persons with disabilities who have special communication or
other accommodation needs, who are planning to attend the
hearing, should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Comments may be submitted to Patricia Durón, Office of Envi-
ronmental Policy, Analysis, and Assessment, MC 205, P.O. Box
13087, Austin, Texas 78711-3087 or faxed to (512) 239-4808. All
comments should reference Rule Log Number 2001-002-116-AI.
Comments must be received by 5:00 p.m., July 23, 2001. For
further information, please contact Karen Olson, Air Permits Di-
vision, at (512) 239-1294 or Joseph Thomas, Policy and Regu-
lations Division, at (512) 239-4580.

SUBCHAPTER A. DEFINITIONS
30 TAC §116.12

STATUTORY AUTHORITY

The amendment is proposed under TWC, §5.103, which autho-
rizes the commission to adopt rules necessary to carry out its
powers and duties under TWC; §5.105, which authorizes the
commission to establish and approve commission policy; and
under Texas Health and Safety Code, TCAA, §382.017, which
authorizes the commission to adopt rules consistent with the pol-
icy and purposes of the TCAA. The amendment is also proposed
under §382.011, which authorizes the commission to control the
quality of the state’s air; §382.012, which authorizes the com-
mission to prepare and develop a general, comprehensive plan
for the protection of the state’s air; §382.051, which authorizes
the commission to issue permits and adopt rules as necessary
to comply with changes in federal law or regulations applicable
to permits.

The proposed amendment implements TCAA, §§382.002,
382.017, 382.051, and TWC, §5.103, and §5.105.

§116.12. Nonattainment Review Definitions.
Unless specifically defined in the Texas Clean Air Act (TCAA) or in
the rules of the commission, the terms used by the commission have
the meanings commonly ascribed to them in the field of air pollution
control. The terms in this section are applicable to permit review for
major source construction and major source modification in nonattain-
ment areas. In addition to the terms which are defined by the TCAA,
and in §101.1 of this title (relating to Definitions), the following words
and terms, when used in §116.150 and §116.151 of this title (relating

to Nonattainment Review), shall have the following meanings, unless
the context clearly indicates otherwise.

(1) - (3) (No change.)

(4) Building, structure, facility, or installation--All of the
pollutant-emitting activities which belong to the same industrial group-
ing, are located in one or more contiguous or adjacent properties, and
are under the control of the same person (or persons under common
control) [except the activities of any vessel]. Pollutant-emitting activi-
ties shall be considered as part of the same industrial grouping if they
belong to the same "major group" (i.e., which have the same two-digit
code) as described in the Standard Industrial Classification Manual,
1972, as amended by the 1977 supplement.

(5) - (18) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 11, 2001.

TRD-200103263
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER B. NEW SOURCE REVIEW
PERMITS
DIVISION 6. PREVENTION OF SIGNIFICANT
DETERIORATION REVIEW
30 TAC §116.160, 116.162

STATUTORY AUTHORITY

The amendments are proposed under TWC, §5.103, which au-
thorizes the commission to adopt rules necessary to carry out
its powers and duties under TWC; §5.105, which authorizes the
commission to establish and approve commission policy; and un-
der Texas Health and Safety Code, TCAA, §382.017, which au-
thorizes the commission to adopt rules consistent with the policy
and purposes of the TCAA. The amendments are also proposed
under §382.011, which authorizes the commission to control the
quality of the state’s air; §382.012, which authorizes the com-
mission to prepare and develop a general, comprehensive plan
for the protection of the state’s air; §382.051, which authorizes
the commission to issue permits and adopt rules as necessary
to comply with changes in federal law or regulations applicable
to permits.

The proposed amendments implement TCAA, §§382.002,
382.017, 382.051, and TWC, §5.103, and §5.105.

§116.160. Prevention of Significant Deterioration Requirements.
(a) Each proposed new major source or major modification in

an attainment or unclassifiable area shall comply with the Prevention
of Significant Deterioration (PSD) of Air Quality regulations promul-
gated by the EPA in Title 40 Code of Federal Regulations (CFR) at 40
CFR §52.21 [52.21] as amended March 12, 1996 [June 3, 1993 (ef-
fective June 3, 1994)] and the Definitions for Protection of Visibility
promulgated at 40 CFR §51.301 [51.301], as amended July 1, 1999,
hereby incorporated by reference.
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(b) (No change.)

(c) The definitions of building, structure, facility, or instal-
lation (40 CFR §52.21(b)(6)) and secondary emissions (40 CFR
§52.21(b)(18)) are excluded and replaced with the following defini-
tions:

(1) building, structure, facility, or installation--all of the
pollutant- emitting activities which belong to the same industrial
grouping, are located on one or more contiguous or adjacent proper-
ties, and are under the control of the same person (or persons under
common control). Pollutant-emitting activities shall be considered as
part of the same industrial grouping if they belong to the same "Major
Group" (i.e., which have the same first two-digit code) as described in
the Standard Industrial Classification Manual, 1972, as amended by
the 1977 supplement.

(2) secondary emissions--emissions which would occur as
a result of the construction or operation of a major stationary sourceor
major modification, but do not come from the major stationary source
or major modification itself. Secondary emissions include emissions
from any offsitesupport facility which would not be constructed or in-
crease its emission except as a result of the construction or operation
of themajor stationary source or major modification. Secondary emis-
sions do not include any emissions which comedirectly from a mobile
source, such as emissions from the tailpipe of a motor vehicle, from a
train, or from a vessel.

(d) [(c)] The term "executive director" shall replace the
word "administrator," except in 40 CFR §52.21(b)(17), (f)(1)(v),
(f)(3), (f)(4)(i), (g), and (t) [52.21(b)(17), (f)(1)(v), (f)(3), (f)(4)(i),
(g), and (t)]. "Administrator or executive director" shall replace
"administrator" in 40 CFR §52.21(b)(3)(iii) [52.21(b)(3)(iii)], and
"administrator and executive director" shall replace "administrator" in
40 CFR §52.21(p)(2) [52.21(p)(2)].

(e) [(d)] All estimates of ambient concentrations required un-
der this subsection shall be based on the applicable air quality models
and modeling procedures specified in the EPA Guideline on Air Qual-
ity Models, as amended, or models and modeling procedures currently
approved by the EPA for use in the state program, and other specific
provisions made in the PSD state implementation plan. If the air qual-
ity impact model approved by the EPA or specified in the guideline is
inappropriate, the model may be modified or another model substituted
on a case-by-case basis, or a generic basis for the state program, where
appropriate. Such a change shall be subject to notice and opportunity
for public hearing and written approval of the administrator of the EPA.

§116.162. Evaluation of Air Quality Impacts.

In evaluating air quality impacts under §116.160 of this title (relating
to Prevention of Significant Deterioration Requirements) or §116.161
of this title (relating to Sources Located in an Attainment Area with a
Greater Than De Minimis Impact), the owner or operator of a proposed
new facility or modification of an existing facility shall not take credit
for reductions in impact due to dispersion techniques as defined in Title
40 Code of Federal Regulations (CFR). The relevant federal regulations
are incorporated herein by reference, as follows:

(1) (No change.)

(2) the definitions of "owner or operator," "emission limi-
tation and emission standards," "stack," "a stack in existence," and "re-
construction," as given under 40 CFR §51.100(f), (z), (ff), (gg), pro-
mulgated November 7, 1986, and 40 CFR §60.15, promulgated De-
cember 16, 1975, [60], respectively;

(3) 40 CFR §51.118(a) and (b) [51.118(a), (b), and (c)],
promulgated November 7, 1986; and

(4) 40 CFR §51.164, promulgated November 7, 1986
[51.164].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 11, 2001.

TRD-200103264
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 239-0348

♦ ♦ ♦
CHAPTER 305. CONSOLIDATED PERMITS
The Texas Natural Resource Conservation Commission (com-
mission) proposes amendments to §305.2, Definitions; §305.69,
Solid Waste Permit Modification at the Request of the Permittee;
§305.122, Characteristics of Permits; §305.150, Incorporation
of References; and §305.571, Applicability; and new §305.175,
Conditional Exemption for Demonstrating Compliance with Cer-
tain Air Standards.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The primary purpose of the proposed amendments is to revise
the commission rules to conform to certain federal regulations,
either by incorporating the federal regulations by reference or
by introducing language into the commission rules which corre-
sponds to the federal regulations. Establishing equivalency with
federal regulations will enable the State of Texas to increase its
level of authorization to operate aspects of the federal hazardous
waste program in lieu of the United States Environmental Protec-
tion Agency (EPA). The federal regulations being addressed in
this proposal were promulgated by the EPA in issues of the Fed-
eral Register from the years 1994, 1998, and 1999. Proposed
amendments would also make editorial and administrative cor-
rections to improve the readability of Chapter 305.

SECTION BY SECTION DISCUSSION

Ten definitions under §305.2 are proposed to be amended to
make administrative corrections and changes for improved read-
ability. The definitions under §305.2(3), "Class I sludge man-
agement facility"; §305.2(17), "Facility mailing list"; §305.2(30),
"Primary industry category"; and §305.2(36), "Regional admin-
istrator" are proposed to be amended to streamline the refer-
ences to Code of Federal Regulations (CFR). The definitions un-
der §305.2(6), "Corrective action management unit or CAMU";
§305.2(16), "Facility"; and §305.2(37), "Remediation waste" are
proposed to be amended to correct each statutory reference to
Texas Solid Waste Disposal Act, Texas Health and Safety Code
Annotated, §361.303 (relating to Corrective Action), by the re-
placing it with reference to Texas Water Code, §7.031 (relating
to Corrective Action Relating to Hazardous Waste). This pro-
posed correction is in accordance with Acts 1997, 75th Legisla-
ture, Chapter 1072, Section 2, effective September 1, 1997. Ad-
ditional changes are proposed under §305.2(17) to spell out the
"underground injection control" and under §305.2(36) to correct
the agency’s physical address. Also, §305.2(42), "Solid waste
permit" and §305.2(48), "Wastewater discharge permit" are pro-
posed to be changed to replace the phrase "pursuant to" with the
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word "under." The definition under §305.2(44), "Texas pollutant
discharge elimination system (TPDES)" is proposed to be cor-
rected typographically.

Section 305.69(i)(1) is proposed to be amended by correcting the
citation for Notice of Intent to Comply requirements from 40 CFR
§63.1211 to 40 CFR §63.1210(b) and (c). The EPA corrected this
citation in the July 7, 2000 publication of the Federal Register (65
FR 42292).

Section 305.69(k) is proposed to be amended by making ad-
ministrative corrections and by adding a new modification under
A.11. relating to the removal of permitting conditions which are
no longer applicable. This proposed modification would conform
to the federal regulations setting standards for hazardous air pol-
lutants for hazardous waste combustors promulgated by EPA in
the September 30, 1999 issue of the Federal Register (64 FR
52828). Proposed under D.3.g. is a new modification relating to
the use of staging piles for closure activities. Proposed M.3. is
a new modification relating to the approval of staging pile oper-
ating term extension pursuant to 40 CFR 264.554. These pro-
posed modifications would conform to the federal regulations for
hazardous waste remediation promulgated by EPA on Novem-
ber 30, 1998 (63 FR 65874).

Section 305.122(a)(3) and (4) is proposed to be amended to con-
form with the federal regulation promulgated by EPA in the De-
cember 6, 1994 issue of the Federal Register (59 FR 62896).
Under proposed paragraph (3), the phrase "action plans, and will
be implemented" in the second sentence following the word "re-
sponse" was inadvertently omitted from the text of the rule and
is proposed to be reinserted. Also in this sentence, an amend-
ment is proposed to replace the reference to the federal regula-
tion with the appropriate state rule. Paragraph (4) is proposed to
be added to clarify that a permittee is required to comply with re-
quirements promulgated under 40 CFR Part 265, Subparts AA,
BB, or CC limiting air emissions, as adopted by reference under
§335.112, even though the requirement may not be included in
the permit terms.

Subchapter G is proposed to be amended in the title to add "haz-
ardous and industrial," so that the title would properly reflect the
content of the subchapter. Section 305.150 is proposed to be
amended to update references to be consistent with 40 CFR
§260.11, as amended by EPA on May 14, 1999 (64 FR 26315).
This proposed amendment would incorporate updates to "Test
Methods for Evaluating Solid Waste, Physical/Chemical Meth-
ods," EPA Publication SW-846, Third Edition. Section 305.150
is also proposed to be amended to remove the superfluous word-
ing "and adopted in the Code of Federal Regulations."

New §305.175 is proposed to be added to incorporate an exclu-
sion from the requirements of Subchapter I for owners or opera-
tors of hazardous waste incinerators demonstrating compliance
with certain air standards, conditioned by a provision that would
allow the executive director to apply the requirements of Sub-
chapter I, on a case-by-case basis, in order to establish certain
permit conditions. These permit conditions are related to those
necessary to protect human health and the environment, and
those that may be necessary after the periodic review (i.e., ev-
ery five years) of hazardous waste land disposal facility permits.
In order to qualify for this conditional exemption, the owner or op-
erator must demonstrate compliance with the air emission stan-
dards and limitations in 40 CFR Part 63, Subpart EEE by con-
ducting a comprehensive performance test and submitting a No-
tification of Compliance. This proposed change would conform

with the federal regulation promulgated by EPA in the September
30, 1999 issue of the Federal Register (64 FR 52828).

Section 305.571 is proposed to be amended by adding new lan-
guage under subsection (b), and putting the existing language
under proposed subsection (a). The proposed new language
would incorporate an exclusion from the requirements of Sub-
chapter Q for owners or operators of hazardous waste cement or
lightweight aggregate kilns demonstrating compliance with cer-
tain air standards, conditioned by a provision that would allow
the executive director to apply the requirements of Subchapter
Q, on a case-by-case basis, in order to establish certain permit
conditions. These permit conditions are related to those neces-
sary to protect human health and the environment, and those
that may be necessary after the periodic review (i.e., every five
years) of hazardous waste land disposal facility permits. In order
to qualify for this conditional exemption, the owner or operator
must demonstrate compliance with the air emission standards
and limitations in 40 CFR Part 63, Subpart EEE by conducting a
comprehensive performance test and submitting a Notification of
Compliance. This proposed change would conform with the fed-
eral regulation promulgated by EPA in the September 30, 1999
issue of the Federal Register (64 FR 52828).

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, determined that for the first five-year period the pro-
posed amendments are in effect, there will be no fiscal impacts
to units of state or local government as a result of implementa-
tion of the proposed amendments.

The proposed amendments are intended to adopt federal regu-
lations requiring certain hazardous waste facilities to modify Re-
source Conservation and Recovery Act (RCRA) permits once
the facilities have achieved compliance with maximum achiev-
able control technologies (MACT) standards for hazardous air
pollutants. This proposal is intended to revise the commission
rules to conform to federal regulations, either by incorporating
the federal regulations by reference or by introducing language
into the commission rules which corresponds to the federal regu-
lations. The federal regulations being addressed in this proposal
were promulgated by the EPA in issues of the Federal Register
in 1994, 1998, and 1999. The commission is required to main-
tain equivalency with the federal regulations in order to maintain
enforcement authority over facilities in the state affected by the
regulations.

Owners and operators of hazardous waste incinerators, haz-
ardous waste-burning cement kilns, and hazardous waste-burn-
ing lightweight aggregate kilns that attain compliance with MACT
standards will be required to submit a one-time RCRA permit
modification to remove provisions from the RCRA permit that are
also covered by an air quality permit. There are no known units
of state and local government that own or operate these types
of facilities; therefore, the commission anticipates that adoption
of these federal standards into state rules will not result in in-
creased costs to units of state and local government.

PUBLIC BENEFIT AND COSTS

Mr. Davis also determined that for each year of the first five years
the proposed amendments are in effect, the public benefit antic-
ipated from enforcement of and compliance with the proposed
amendments would be protection of human health and the envi-
ronment through the continued enforcement of hazardous waste
permit requirements.
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The proposed amendments are intended to adopt federal regula-
tions requiring certain hazardous waste facilities to modify RCRA
permits once the facilities have achieved compliance with MACT
standards for hazardous air pollutants. These federal standards
were adopted by the EPA in 1999.

Owners and operators of hazardous waste incinerators, haz-
ardous waste-burning cement kilns, and hazardous waste-burn-
ing lightweight aggregate kilns that attain compliance with MACT
standards will be required to submit a one-time RCRA Class 1
permit modification to remove provisions from the RCRA permit
that are also covered by an air quality permit. The modification
fee is $150. The commission estimates that it will cost these
facilities approximately $1,500 to $7,500 to prepare the permit
modification. There are nine commercial incinerators, 26 on-site
incinerators, and one waste- burning kiln that may be affected by
the proposed amendments.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

There will be no adverse fiscal implications for small or mi-
cro-businesses as a result of implementation of the proposed
amendments, which would require affected facilities to modify
RCRA permits once the facilities have achieved compliance with
MACT standards for hazardous air pollutants. These federal
standards were adopted by the EPA in 1999.

The commission estimates that there are no hazardous waste
incinerators, hazardous waste- burning cement kilns, or haz-
ardous waste-burning lightweight aggregate kilns that are owned
and operated by small or micro-businesses. These equipment
types are primarily used by large industries to burn hazardous
waste generated by company manufacturing operations or to
burn waste from other companies generated offsite. Therefore,
the commission anticipates there will be no fiscal implications for
small or micro-businesses for these provisions of the rulemaking.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of
the regulatory analysis requirements of the Texas Government
Code, §2001.0225, and determined that the rulemaking is not
subject to §2001.0225 because it does not meet the definition of
a "major environmental rule" as defined in that statute. The pro-
posal would not adversely affect, in a material way, the economy,
a section of the economy, productivity, competition, jobs, the en-
vironment, or the public health and safety of the state or a sector
of the state. The proposed amendments would update the com-
mission’s consolidated permits rules to incorporate certain fed-
eral regulations regarding air emission requirements and make
administrative changes and corrections. The proposed amend-
ments do not meet the definition of a "major environmental rule"
as defined in the Texas Government Code, because §2001.0225
only applies to a major environmental rule, the result of which
is to: 1) exceed a standard set by federal law, unless the rule
is specifically required by state law; 2) exceed an express re-
quirement of state law, unless the rule is specifically required by
federal law; 3) exceed a requirement of a delegation agreement
or contract between the state and an agency or representative
of the federal government to implement a state and federal pro-
gram; or 4) adopt a rule solely under the general powers of the
agency instead of under a specific state law.

The commission concludes that a regulatory analysis is not re-
quired in this instance because the proposed rules do not trigger
any of the four criteria in Texas Government Code, §2001.0225.

TAKINGS IMPACT ASSESSMENT

The commission performed a preliminary assessment of these
rules in accordance with Texas Government Code, §2007.043.
The following is a summary of that assessment. The specific pur-
pose of the proposed rulemaking is to ensure that the commis-
sion’s consolidated permits hazardous waste rules on air emis-
sions and remediation waste are equivalent to the federal regu-
lations after which they are patterned. The proposed rules will
substantially advance this stated purpose by adopting language
intended to ensure that state rules are equivalent to the corre-
sponding federal regulations. The commission’s preliminary as-
sessment indicates that Texas Government Code, Chapter 2007
does not apply to this proposed rulemaking because this is an
action that is reasonably taken to fulfill an obligation mandated
by federal law.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the proposed rulemaking and found
that the proposal is a rulemaking identified in Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11(b)(2), relating
to Actions and Rules Subject to the Coastal Management Pro-
gram (CMP), or will affect an action and/or authorization identi-
fied in Coastal Coordination Act Implementation Rules, 31 TAC
§505.11(a)(6), and will, therefore, require that applicable goals
and policies of the CMP be considered during the rulemaking
process. The commission prepared a consistency determination
for the proposed rules in accordance with 31 TAC §505.22 and
found the proposed rulemaking is consistent with the applicable
CMP goals and policies. The following is a summary of that de-
termination. The CMP goal applicable to the proposed rulemak-
ing is the goal to protect, preserve, restore, and enhance the di-
versity, quality, quantity, functions, and values of coastal natural
resource areas (CNRAs). Applicable policies are construction
and operation of solid waste treatment, storage, and disposal
facilities, such that new solid waste facilities and areal expan-
sions of existing solid waste facilities shall be sited, designed,
constructed, and operated to prevent releases of pollutants that
may adversely affect CNRAs and, at a minimum, comply with
standards established under the Solid Waste Disposal Act, 42
United States Code, §§6901 et seq. Promulgation and enforce-
ment of these rules are consistent with the applicable CMP goals
and policies because the proposed rule amendments will update
and enhance commission rules concerning consolidated permits
for certain hazardous and industrial solid waste facilities. In addi-
tion, the proposed rules do not violate any applicable provisions
of the CMP’s stated goals and policies. The commission invites
public comment on the consistency of the proposed rules.

SUBMITTAL OF COMMENTS

Comments may be mailed to Angela Slupe, Office of Envi-
ronmental Policy, Analysis, and Assessment, MC-205, P. O.
Box 13807, Austin, Texas 78711-3087; or by fax at (512)
239-4808. All comments should reference Rule Log Number
2000-044-335-WS. Comments must be received by 5:00 p.m.,
July 23, 2001. For further information, please contact Ray
Henry Austin, Policy and Regulations Division, (512) 239-6814.

SUBCHAPTER A. GENERAL PROVISIONS
30 TAC §305.2

STATUTORY AUTHORITY

The amendment is proposed under Texas Water Code (TWC),
§5.103 and §5.105, which provide the commission with the au-
thority to adopt any rules necessary to carry out its powers and
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duties under the provisions of the TWC or other laws of this
state; and under Texas Health and Safety Code (THSC), Solid
Waste Disposal Act, §361.017 and §361.024, which authorize
the commission to regulate industrial solid waste and municipal
hazardous waste and to adopt rules consistent with the general
intent and purposes of the Act.

The proposed amendment implements THSC, Chapter 361.

§305.2. Definitions.

The definitions contained in the Texas Water Code, §§26.001, 27.002,
and 28.001, and the Texas Health and Safety Code, §§361.003,
401.003, and 401.004, shall apply to this chapter. The following
words and terms, when used in this chapter, shall have the following
meanings, unless the context clearly indicates otherwise.

(1) - (2) (No change.)

(3) Class I sludge management facility - Any publicly
owned treatment works (POTW) identified under 40 Code of Federal
Regulations (CFR), §403.10(a) as being required to have an approved
pretreatment program and any other treatment works treating domestic
sewage classified as a Class I sludge management facility by the
regional administrator in conjunction with the executive director
because of the potential for its sludge use or disposal practices to
adversely affect public health and the environment.

(4) - (5) (No change.)

(6) Corrective action management unit (CAMU) [or
CAMU] - An area within a facility that is designated by the commis-
sion under 40 CFR [Code of Federal Regulations] Part 264, Subpart
S, for the purpose of implementing corrective action requirements
under §335.167 of this title (relating to Corrective Action for Solid
Waste Management Units) and Texas Water Code, §7.031 (relating
to Corrective Action Relating to Hazardous Waste) [the Texas Solid
Waste Disposal Act, Texas Health & Safety Code), §361.303 (relating
to Corrective Action)]. A CAMU shall only be used for the manage-
ment of remediation wastes while [pursuant to] implementing such
corrective action requirements at the facility.

(7) - (15) (No change.)

(16) Facility - Includes:

(A) (No change.)

(B) for the purpose of implementing corrective action
under §335.167 of this title (relating to Corrective Action for Solid
Waste Management Units), all contiguous property under the control
of the owner or operator seeking a permit for the storage, processing,
and/or disposal of hazardous waste. This definition also applies to
facilities implementing corrective action under the Texas Water Code,
§7.031 (relating to Corrective Action Relating to Hazardous Waste);
[Texas Solid Waste Disposal Act, Texas Health and Safety Code,
§361.303 (concerning Corrective Action).]

(17) Facility mailing list - The mailing list for a facility
maintained by the commission in accordance with 40 CFR [Code of
Federal Regulations (CFR)] §124.10(c)(1)(ix) and §39.7 of this title
(relating to Public Notice). For Class I injection well underground in-
jectivon control (UIC) [UIC] permits, the mailing list also includes the
agencies described in 40 CFR §124.10(c)(1)(viii).

(18) - (29) (No change.)

(30) Primary industry category - Any industry category
listed in 40 CFR [Codeof Federal Regulations], Part 122, Appendix A,
adopted by reference by §305.532(d) of this title (relating to Adoption
of Appendices by Reference).

(31) - (35) (No change.)

(36) Regional administrator - Except when used in
conjunction with the words "state director," or when referring to
EPA approval of a state program, where there is a reference in the
EPA regulations adopted by reference in this chapter to the "regional
administrator" or to the "director," the reference is more properly
made, for purposes of state law, to the executive director of the
Texas Natural Resource Conservation Commission, or to the Texas
Natural Resource Conservation Commission, consistent with the
organization of the agency as set forth in the Texas Water Code,
Chapter 5, Subchapter B. When used in conjunction with the words
"state director" in such regulations, regional administrator means the
regional administrator for the Region VI office of the EPA or his or
her authorized representative. A copy of 40 CFR [Code of Federal
Regulations], Part 122, is available for inspection at the library of the
Texas Natural Resource Conservation Commission, located on the
first floor of Building A at 12100 Park 35 Circle [in Room B-20 of
the Stephen F. Austin State Office Building, 1700 North Congress],
Austin, Texas.

(37) Remediation waste - All solid and hazardous wastes,
and all media (including groundwater, surface water, soils, and sed-
iments) and debris, which contain listed hazardous wastes or which
themselves exhibit a hazardous waste characteristic, that are managed
for the purpose of implementing corrective action requirements under
§335.167 of this title (relating to Corrective Action for Solid Waste
Management Units) and Texas Water Code, §7.031 (relating to Cor-
rective Action Relating to Hazardous Waste) [the Texas Solid Waste
Disposal Act, Texas Health and Safety Code, §361.303 (concerning
CorrectiveAction)]. For a given facility, remediation wastes may orig-
inate only from within the facility boundary, but may include waste
managed in implementing corrective action for releases beyond the fa-
cility boundary under the TexasWater Code, §7.031[TexasSolid Waste
Disposal Act, the Texas Health and Safety Code, §361.303 (concern-
ing CorrectiveAction)], §335.166(5) of this title (relating to Corrective
Action Program), or §335.167(c) of this title [(relating to Corrective
Action for Solid Waste Management Units)].

(38) - (41) (No change.)

(42) Solid waste permit - A permit issued under [pursuant
to] Texas Civil Statutes, Article 4477-7, as amended.

(43) (No change.)

(44) Texas pollutant discharge elimination system
(TPDES) - The state program for issuing, amending, terminating,
monitoring, and enforcing permits, and imposing and enforcing pre-
treatment requirements, under CWA, §§307, 402, 318, and 405;[, the]
Texas Water Code ;[,] and Texas Administrative Code regulations.

(45) - (47) (No change.)

(48) Wastewater discharge permit - A permit issued under
[pursuant to the] Texas Water Code, Chapter 26.

(49) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103241
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Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER D. AMENDMENTS,
RENEWALS, TRANSFERS, CORRECTIONS,
REVOCATION, AND SUSPENSION OF
PERMITS
30 TAC §305.69

STATUTORY AUTHORITY

The amendment is proposed under TWC, §5.103 and §5.105,
which provide the commission with the authority to adopt any
rules necessary to carry out its powers and duties under the pro-
visions of the TWC or other laws of this state; and under THSC,
Solid Waste Disposal Act, §361.017 and §361.024, which autho-
rize the commission to regulate industrial solid waste and mu-
nicipal hazardous waste and to adopt rules consistent with the
general intent and purposes of the Act.

The proposed amendment implements THSC, Chapter 361.

§305.69. Solid Waste Permit Modification at the Request of the Per-
mittee.

(a) - (h) (No change.)

(i) Combustion facility changes to meet Title 40 Code of Fed-
eral Regulations (CFR) Part 63 Maximum Achievable Control Technol-
ogy (MACT) standards. The following procedures apply to hazardous
waste combustion facility permit modifications requested under L.9. of
Appendix I of this subchapter.[:]

(1) Facility owners or operators must comply with the
Notification of Intent to Comply (NIC) requirements of 40 CFR
§63.1210(b) and (c) [§63.1211], as amended through July 7, 2000
(65 FR 42292) [June 19, 1998, at 63 FedReg 33782], before a permit
modification can be requested under this section.[; and]

(2) (No change.)

(j) (No change.)

(k) Appendix I. The following appendix will be used for the
purposes of [Subchapter D] this subchapter which relates to industrial
and hazardous solid waste permit modification at the request of the
permittee.
Figure: 30 TAC §305.69(k)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103242
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦

SUBCHAPTER F. PERMIT CHARACTERIS-
TICS AND CONDITIONS
30 TAC §305.122

STATUTORY AUTHORITY

The amendment is proposed under TWC, §5.103 and §5.105,
which provide the commission with the authority to adopt any
rules necessary to carry out its powers and duties under the pro-
visions of the TWC or other laws of this state; and under THSC,
Solid Waste Disposal Act, §361.017 and §361.024, which autho-
rize the commission to regulate industrial solid waste and mu-
nicipal hazardous waste and to adopt rules consistent with the
general intent and purposes of the Act.

The proposed amendment implements THSC, Chapter 361.

§305.122. Characteristics of Permits.
(a) Compliance with a RCRA [ResourceConservation andRe-

covery Act (RCRA)] permit during its term constitutes compliance, for
purposes of enforcement, with subtitle C of RCRA except for those re-
quirements not included in the permit which:

(1) (No change.)

(2) are promulgated under [Title] 40 Code of Federal Reg-
ulations (CFR) [,] Part 268,restricting the placement of hazardous
wastes in or on the land; [or]

(3) are promulgated under [Title] 40 CFR [Code of Fed-
eral Regulations,] Part 264, regarding leak detection systems for new
and replacement surface impoundment, waste pile, and landfill units,
and lateral expansions of surface impoundment, waste pile, and land-
fill units. The leak detection system requirements include double lin-
ers, construction quality assurance [CQA] programs, monitoring, ac-
tion leakage rates, and response action plans, and will be implemented
through the Class 1 permit modifications procedures of §305.69 of this
title (relating to Solid Waste Permit Modification at the Request of the
Permittee) [Title40 Codeof Federal Regulations, §270.42 (concerning
permit modification at the request of the permittee).] ; or

(4) are promulgated under 40 CFR Part 265, Subparts
AA, BB, or CC limiting air emissions, as adopted by reference under
§335.112 of this title (relating to Standards).

(b) - (d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103243
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER G. ADDITIONAL
CONDITIONS FOR HAZARDOUS AND
INDUSTRIAL SOLID WASTE STORAGE,
PROCESSING, OR DISPOSAL FACILITIES
30 TAC §305.150
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STATUTORY AUTHORITY

The amendment is proposed under TWC, §5.103 and §5.105,
which provide the commission with the authority to adopt any
rules necessary to carry out its powers and duties under the pro-
visions of the TWC or other laws of this state; and under THSC,
Solid Waste Disposal Act, §361.017 and §361.024, which autho-
rize the commission to regulate industrial solid waste and mu-
nicipal hazardous waste and to adopt rules consistent with the
general intent and purposes of the Act.

The proposed amendment implements THSC, Chapter 361.

§305.150. Incorporation of References.
When used in this chapter (relating to Consolidated Permits), the refer-
ences contained in 40 Code of Federal Regulations §260.11 are incor-
porated by reference as amended [and adopted in the Code of Federal
Regulations] through May 14, 1999 (64 FR 26315) [June 2, 1994, at
59 FedReg 28484].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103244
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER I. HAZARDOUS WASTE
INCINERATOR PERMITS
30 TAC §305.175

STATUTORY AUTHORITY

The new section is proposed under TWC, §5.103 and §5.105,
which provide the commission with the authority to adopt any
rules necessary to carry out its powers and duties under the pro-
visions of the TWC or other laws of this state; and under THSC,
Solid Waste Disposal Act, §361.017 and §361.024, which autho-
rize the commission to regulate industrial solid waste and mu-
nicipal hazardous waste and to adopt rules consistent with the
general intent and purposes of the Act.

The proposed new section implements THSC, Chapter 361.

§305.175. Conditional Exemption for Demonstrating Compliance
with Certain Air Standards.
When an owner or operator demonstratescompliancewith theair emis-
sion standards and limitations in 40 Code of Federal Regulations Part
63, Subpart EEE by conducting acomprehensive performancetest and
submitting aNotification of Compliance, therequirementsof this sub-
chapter do not apply, except that the executive director may apply the
provisions of this subchapter, on a case-by-case basis, and require a
permittee or an applicant to submit information in order to establish
permit conditions under §305.127(1)(B)(iii) or (4)(A) of this title (re-
lating to Conditions To Be Determined for Individual Permits).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103245
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER Q. PERMITS FOR BOILERS
AND INDUSTRIAL FURNACES BURNING
HAZARDOUS WASTE
30 TAC §305.571

STATUTORY AUTHORITY

The amendment is proposed under TWC, §5.103 and §5.105,
which provide the commission with the authority to adopt any
rules necessary to carry out its powers and duties under the pro-
visions of the TWC or other laws of this state; and under THSC,
Solid Waste Disposal Act, §361.017 and §361.024, which autho-
rize the commission to regulate industrial solid waste and mu-
nicipal hazardous waste and to adopt rules consistent with the
general intent and purposes of the Act.

The proposed amendment implements THSC, Chapter 361.

§305.571. Applicability.

(a) Owners and operators of new boilers and industrial fur-
naces (those not operating under the interim status standards of 40 Code
of Federal Regulations (CFR) §266.103 and §335.224 of this title (re-
lating to Additional Interim Status Standards for Burners)) are subject
to §305.572 of this title (relating to Permit and Trial Burn Require-
ments). Owners and operators of existing boilers and industrial fur-
naces operating under the interim status standards of 40 CFR §266.103
and §335.224 of this title are subject to §305.573 of this title (relating
to Interim Status and Trial Burn Requirements).

(b) When an owner or operator of a cement or lightweight
aggregate kiln demonstrates compliance with the air emission stan-
dards and limitations in 40 CFR Part 63, Subpart EEE by conduct-
ing a comprehensive performance test and submitting a Notification
of Compliance, the requirements of this subchapter do not apply, ex-
cept that the executive director may apply the provisions of this sub-
chapter, on a case-by-case basis, and require a permittee or an appli-
cant to submit information in order to establish permit conditionsunder
§305.127(1)(B)(iii) or (4)(A) of this title (relating to ConditionsTo Be
Determined for Individual Permits).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103246
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
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CHAPTER 335. INDUSTRIAL SOLID WASTE
AND MUNICIPAL HAZARDOUS WASTE
The Texas Natural Resource Conservation Commission (com-
mission) proposes amendments to Subchapter A, Industrial
Solid Waste and Municipal Hazardous Waste in General,
§§335.1, 335.3, 335.4, 335.6, 335.9 - 335.14, 335.17, 335.24,
335.28, 335.29, and 335.31; Subchapter B, Hazardous Waste
Management General Provisions, §§335.41 and 335.43 -
335.47; Subchapter C, Standards Applicable to Generators
of Hazardous Waste, §§335.61, 335.67, 335.69, 335.76, and
335.78; Subchapter D, Standards Applicable to Transporters of
Hazardous Waste, §§335.91, 335.93, and 335.94; Subchapter
E, Interim Standards for Owners and Operators of Hazardous
Waste Storage, Processing, or Disposal Facilities, §§335.111,
335.115, 335.117 - 335.119, 335.123, 335.125, and 335.127;
Subchapter F, Permitting Standards for Owners and Operators
of Hazardous Waste Storage, Processing, or Disposal Facilities,
§§335.155, 335.164, 335.165, 335.168 - 335.169, 335.172,
335.177, 335.178, and 335.181; Subchapter G, Location Stan-
dards for Hazardous Waste Storage, Processing, or Disposal,
§§335.201, 335.202, 335.205, and 335.206; Subchapter H,
Standards for the Management of Specific Wastes and Specific
Types of Facilities, Division 2, Hazardous Waste Burned for
Energy Recovery, §§335.221, 335.222, 335.224, and 335.225;
Division 3, Recyclable Materials Utilized For Precious Metal
Recovery, §335.241; and Division 5, Universal Waste Rule,
§335.262; Subchapter I, Prohibition of Open Dumps, §§335.303
- 335.305 and 335.307; Subchapter J, Hazardous Waste Gener-
ation, Facility and Disposal Fee System, §§335.321 - 335.323,
335.325, 335.326, 335.328, and 335.329; Subchapter K,
Hazardous Substance Facilities Assessment and Remediation,
§§335.341, 335.342, and 335.346; Subchapter N, Household
Materials Which Could be Classified as Hazardous Wastes,
§§335.401 - 335.403, 335.406, 335.407, 335.409, 335.411, and
335.412; Subchapter O, Land Disposal Restrictions, §335.431;
Subchapter Q, Pollution Prevention: Source Reduction and
Waste Minimization, §§335.471, 335.473 - 335.478, and
335.480; Subchapter R, Waste Classification, §§335.501 -
335.504, 335.507 - 335.509, 335.511 - 335.514, and 335.521;
and Subchapter S, Risk Reduction Standards, §§335.559,
335.563, and 335.569.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The primary purpose of the proposed amendments is to revise
the commission’s rules to conform to certain federal regulations,
either by incorporating the federal regulations by reference or by
introducing language into the commission’s rules which corre-
sponds to the federal regulations. Establishing equivalency with
federal regulations will enable the State of Texas to increase its
level of authorization to operate aspects of the federal hazardous
waste program in lieu of the United States Environmental Pro-
tection Agency (EPA). Most of the federal regulations being ad-
dressed in this proposal were promulgated by the EPA in issues
of the Federal Register from November 1996 through June 2000.
In addition, an earlier federal regulation promulgated in the De-
cember 6, 1994 issue of the Federal Register is also addressed.

The commission’s previous review of Chapter 335, adopted by
the commission on June 29, 2000 and published in the July 14,
2000 issue of the Texas Register (25 TexReg 6820), revealed
a number of inconsistencies and incorrect references and cita-
tions, which are now being addressed in this proposal. For ex-
ample, the statutory citations involving the Solid Waste Disposal

Act are inconsistent throughout Chapter 335. Citations as long
and complex as the following are found in Chapter 335: "Solid
Waste Disposal Act, Texas Health and Safety Code, Chapter
361 (Vernon’s Supplement 1991), Texas Civil Statutes, Article
4477-7." Another example is "Solid Waste Disposal Act, Health
and Safety Code." Therefore, in order to bring consistency to
Chapter 335 with regard to these statutory citations, the com-
mission proposes to amend Chapter 335 to make all the cita-
tions involving the Solid Waste Disposal Act be "Texas Health
and Safety Code, Chapter 361." Such amendments would also
simplify the language and make the rules more readable. The
commission also proposes to correct or delete the out-of-date
references to the Texas Water Commission and the Texas De-
partment of Health, and to correct rule references and make
other administrative corrections, where appropriate.

SECTION BY SECTION DISCUSSION

Section 335.1(2), the definition of "Act," is proposed to be
amended to simplify the statutory citation by changing "The
Solid Waste Disposal Act, Texas Health and Safety Code,
Chapter 361 (Vernon Pamphlet 1992)" to "Texas Health and
Safety Code, Chapter 361."

Section 335.1(7), the definition of "Ancillary equipment," is
proposed to be amended to add the phrase "solid waste or" just
prior to each occurrence of the phrase "hazardous waste," in or-
der to clarify that ancillary equipment is not limited to hazardous
waste ancillary equipment. There are also stylistic changes to
simplify and clarify the definition of "Ancillary equipment." There
are a number of other such amendments proposed to clarify that
the meanings are not limited in scope to definitions involving
hazardous waste. These are as follows: §335.1(65), the defi-
nition of "In operation"; §335.1(69), the definition of "Individual
generation site"; §335.1(79), the definition of "Land treatment
facility"; §335.1(80), the definition of "Landfill"; §335.1(81),
the definition of "Landfill cell"; §335.1(82), the definition of
"Leachate"; §335.1(83), the definition of "Leak- detection
system"; §335.1(84), the definition of "Liner"; §335.1(85), the
definition of "Management or hazardous waste management";
§335.1(90), the definition of "Movement"; §335.1(104), the
definition of "Personnel or facility personnel"; §335.1(107),
the definition of "Pile"; §335.1(113), the definition of "Pro-
cessing"; §335.1(132), the definition of "Spill"; §335.1(135),
the definition of "Sump"; §335.1(138), the definition of "Tank
system"; §335.1(140), the definition of "Thermal processing";
§335.1(152), the definition of "Unfit- for-use tank system"; and
§335.1(162), the definition of "Zone of engineering control."
The definition of "Unfit-for-use tank system" is also proposed
to be amended to correct a typographical error by removing
the extraneous phrase "Waste and Municipal Hazardous Waste
except as otherwise specified in §335.261 of this title."

Section 335.1(14), the definition of "Class 1 wastes," is proposed
to be amended to delete the sentence "Class 1 waste is also re-
ferred to throughout this chapter as Class I waste." This proposal
contains deletions of every instance of "Class I," with "Class 1"
being proposed as the replacement. Section 335.1(15), the def-
inition of "Class 2 wastes," is proposed to be amended to delete
the sentence "Class 2 waste is also referred to throughout this
chapter as Class II waste." There are no other occurrences of
"Class II" in this chapter. Section 335.1(16), the definition of
"Class 3 wastes," is proposed to be amended to delete the sen-
tence "Class 3 waste is also referred to throughout this chapter
as Class III waste." The only other occurrence of "Class III" is
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found under §335.53, where it is proposed to be deleted and re-
placed with "Class 3."

Section 335.1(29), (52), and (119), the definitions of "Corrective
action management unit (CAMU)," "Facility," and "Remediation
waste," respectively, are proposed to be corrected by changing
"the Texas Solid Waste Disposal Act, Texas Health and Safety
Code Annotated (Vernon Pamphet 1993), §361.303 (concern-
ing Corrective Action)" to "Texas Water Code, §7.031 (Corrective
Action Relating to Hazardous Waste)." These proposed amend-
ments provide the correct statutory reference, in accordance with
Acts 1997, 75th Legislature, Chapter 1072, Section 2, effective
September 1, 1997.

Section §335.1(32) contains the phrase "Code of Federal Regu-
lations (CFR)." The commission proposes that every subsequent
occurrence of "Code of Federal Regulations" within this section
be replaced with "CFR" for the purpose of improved readability.
Such amendments are proposed as necessary throughout this
proposal.

New §335.1(35) is proposed to be the definition of "Dioxins and
furans (D/F)," meaning "Tetra, penta, hexa, hepta, and octa-chlo-
rinated dibenzo dioxins and furans." This definition would con-
form to the federal regulations setting standards for hazardous
air pollutants for hazardous waste combustors promulgated by
EPA in the September 30, 1999 issue of the Federal Register
(64 FR 52828). To account for the addition of this new pro-
posed paragraph, the numbering in subsequent paragraphs is
proposed to be increased by one.

Proposed §335.1(89) would be amended to conform to the EPA
regulations concerning hazardous remediation wastes promul-
gated in the November 30, 1998 issue of the Federal Register
(63 FR 65874). The commission proposes to amend the defi-
nition of "Miscellaneous unit" to add the phrase "staging pile" to
the list of units excluded from this definition. Miscellaneous units
are units that do not have regulatory provisions specific to that
individual type of unit. Because provisions for staging piles are
included in this proposal, it is appropriate to add "staging piles"
to the list of units that fall outside the definition of miscellaneous
unit.

Proposed §335.1(129)(A)(iv) is proposed to be amended to
add punctuation marks and the word "through," and to replace
the word "in" with ", at" for internal consistency. Section
335.1(129)(A)(iv) is also proposed to be amended to state
that 40 Code of Federal Regulations (CFR) §261.38 would
be adopted by reference as amended through July 7, 2000,
(65 FR 42292). This proposed amendment would include
technical corrections and clarifications made to the comparable
fuel specifications promulgated by the EPA in the September
30, 1999 and November 19, 1999 issues of the Federal Reg-
ister (64 FR 52828) and (64 FR 63209), respectively. Also
under proposed §335.1(129)(A)(iv), the references to "30
TAC §335.1(123)(A)(iv)" would be changed to "subparagraph
(A)(iv) under the definition of ’Solid Waste’ at 30 TAC §335.1."
This proposed amendment would preclude the necessity of
amending the rule at a future date when the preceding para-
graphs are renumbered. The same change is proposed under
§335.1(129)(A)(iv)(I). Minor editing changes are also proposed
under §335.1(129)(A)(iv).

New §335.1(132) is proposed to be the definition of "Staging
pile," meaning "An accumulation of solid, non-flowing remedia-
tion waste, as defined in this section, that is not a containment

building and that is used only during remedial operations for tem-
porary storage at a facility. Staging piles must be designated by
the executive director according to the requirements of 40 CFR
§264.554, as adopted by reference at §335.152(a) of this title (re-
lating to Standards)." This definition would conform to the EPA
regulations concerning hazardous remediation wastes promul-
gated in the November 30, 1998 issue of the Federal Register
(63 FR 65874). To account for the addition of this new pro-
posed paragraph, the numbering in subsequent paragraphs is
proposed to be increased by one.

New §335.1(138) is proposed to be the definition of "TEQ,"
meaning "Toxicity equivalence, the international method of
relating the toxicity of various dioxin/furan congeners to the
toxicity of 2,3,7,8-tetrachlorodibenzo-p-dioxin." This definition
would conform to the federal regulations setting standards
for hazardous air pollutants for hazardous waste combustors
promulgated by EPA in the September 30, 1999 issue of the
Federal Register (64 FR 52828). To account for the addition
of this new proposed paragraph, the numbering in subsequent
paragraphs is proposed to be increased by one.

Sections 335.3, 335.118(a)(2), 335.119(a)(2), 335.303,
335.305(c), 335.407(e), 335.411(b)(3), and 335.412(3) are pro-
posed to be amended by changing "the Solid Waste Disposal
Act, Texas Civil Statutes, Article 4477-7" to "Texas Health and
Safety Code, Chapter 361."

Sections 335.4, 335.45(b), 335.177(1), 335.202(13),
335.224(5)(J), 335.303, 335.402(4), 335.403, 335.406(d)(1),
and 335.569 are proposed to be amended by correcting the
reference to the commission’s predecessor agency "Texas
Water Commission" to "Texas Natural Resource Conservation
Commission."

Section 335.6(h) is proposed to be amended to correct the typo-
graphical error "§334.24," by changing it to "§335.24."

Section 335.9(a)(2)(B) is proposed to be deleted because this
requirement for generators to submit their Annual Waste Sum-
mary electronically for the 1997 reporting year before January
25, 1998 is out-of-date. Subparagraph (C) is proposed to be
amended to redesignate it as subparagraph (B) to account for
the deletion of §335.9(a)(2)(B), and to delete the obsolete phrase
"for calendar years after 1997."

Section 335.10(a)(1) is proposed to be amended to delete the
obsolete reference to Form TNRCC-0311B, so that the end of
this paragraph reads: "a Texas Natural Resource Conservation
Commission (TNRCC) manifest on Form TNRCC-0311 is
prepared." Section 335.10(b)(16) is proposed to be amended
by deleting the obsolete reference to the Texas Department of
Health’s state registration and/or permit number, because these
numbers are now TNRCC numbers. Section 335.10(b)(18) is
proposed to be amended to delete the last sentence, which
reads: "If additional space is necessary for waste descriptions,
enter these additional descriptions in Item 28 on the contin-
uation sheet," because this is no longer applicable. Section
335.10(d)(3) is proposed to be amended to change "§335.13(a)"
to "§335.13(i)," in order to correct the rule reference.

Section 335.13(e) is proposed to be amended to remove refer-
ences to maquiladora generators, because they are no longer
registered at the TNRCC as generators. To this end, the third
row in the table in this subsection is proposed to be deleted in
its entirety. Similarly, the words "Maquiladora or" are proposed
to be deleted in the fifth row of the table. For the same reason,
§335.13(f) is proposed to be amended to delete paragraph (2),
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which includes as a registered generator "a Texas parent or a
Texas sister company of a twin plant (maquiladora) who imports
hazardous waste or Class 1 waste from a foreign country into or
through Texas."

Section 335.17(a)(2) is proposed to be amended by changing
"the Solid Waste Disposal Act, Texas Civil Statutes, Article
4477-7, §2" to "Texas Health and Safety Code, §361.003."

Section 335.24(h) is proposed to be amended to correct the inad-
vertent omission of language previously existing under this sec-
tion, regarding the requirement to provide notification of recycling
nonhazardous industrial solid waste. As published in the Octo-
ber 23, 1998 issue of the Texas Register (23 TexReg 10878),
the following phrase was inadvertently deleted: "industrial solid
wastes that are nonhazardous recyclable materials and." This
phrase is proposed to be reinserted under §335.24(h) in the sec-
ond sentence just after the phrase "In addition." Section 335.24(i)
is proposed to be amended by changing "the Solid Waste Dis-
posal Act, Health and Safety Code, §361.090" to "Texas Health
and Safety Code, §361.090." Section 335.24(l) is proposed to
be corrected by changing the phrase "§335.261 of this title" to
"Subchapter H, Division 5 of this chapter."

Section 335.28 is proposed to be amended by rearranging and
updating the text, and dividing the context of this section into
three subsections. In addition, because the memorandum with
the Texas Department of Health is currently adopted by refer-
ence under §7.118 of this title, it is proposed that this section
merely refer to this adoption by reference. Under §335.28(a),
the memorandum of understanding between the Attorney Gen-
eral and the Texas Water Commission concerning public par-
ticipation is proposed to be adopted by reference, with no sub-
stantial changes to the current rule language. Under proposed
§335.28(b), the adoption by reference under §7.118 of this title of
the memorandum of understanding between the Texas Depart-
ment of Health and the Texas Natural Resource Conservation
Commission is noted, as follows: "The memorandum of under-
standing between the Texas Department of Health and the Texas
Natural Resource Conservation Commission, which concerns
radiation control functions and mutual cooperation, is adopted
by reference under §7.118 of this title (relating to Memorandum
of Understanding between the Texas Department of Health and
the Texas Natural Resource Conservation Commission Regard-
ing Radiation Control Functions)." Under proposed §335.28(c),
the chief clerk’s office address, where copies of the memoranda
of understanding are available, is updated.

Section 335.29, relating to Adoption of Appendices by Reference
is proposed to be amended to update the Federal Register ref-
erence date for the adoption of Appendix IX under 40 CFR Part
261, by adding the parenthetical phrase "(as amended through
October 19, 1999 (64 FR 56256))." This proposed change would
update the adoption by reference of the wastes excluded by the
EPA under 40 CFR §260.20 and §260.22.

Section 335.31 is proposed to be amended to update references
to be consistent with 40 CFR §260.11, as amended by EPA
as published in the May 14, 1999 issue of the Federal Regis-
ter (64 FR 26315). This proposed amendment would incorpo-
rate updates to "Test Methods for Evaluating Solid Waste, Physi-
cal/Chemical Methods," EPA Publication SW-846, Third Edition.

Section 335.43 is proposed to be amended to delete subsec-
tions (b) - (d) because they contain requirements and defini-
tions that are either redundant with other portions of Chapter
335 or they are obsolete. Section 335.43(a) is proposed to be

amended by correcting the reference to the commission’s prede-
cessor agency "Texas Water Commission" to "Texas Natural Re-
source Conservation Commission," and by deleting the phrase
"subsection (b) of this section and" because subsection (b) is
proposed for deletion. Subsections (b) and (d) are proposed for
deletion because they are redundant with §335.2(c). Subsec-
tion (c) is proposed for deletion because it contains obsolete lan-
guage. The terms "on-site storage, processing, or disposal" and
"commenced on-site storage, processing, or disposal of haz-
ardous waste" were rendered obsolete when these phrases were
deleted from subsection (b) and from §335.2(c) as published in
the October 25, 1991 issue of the Texas Register (16 TexReg
6065), in response to Senate Bill 1099, 72nd Legislature, 1991.
As a result of these terms being removed from the aforemen-
tioned rules, there is no longer a need for them to be specifically
defined. Section 335.43(e) is proposed to be amended by cor-
recting the reference to the commission’s predecessor agency
"Texas Water Commission" to "Texas Natural Resource Con-
servation Commission," and by redesignating the subsection as
§335.43(b) in order to account for the proposed deletion of sub-
sections (b) - (d).

Section 335.44(a) is proposed to be amended to replace the ref-
erence to §335.43(b), which is proposed to be deleted, with a
reference to §335.2(c), which contains the same language relat-
ing to the application deadline specified in existing §335.43(b).

Section 335.45(b), in addition to the proposed amendment in-
volving the name of the commission discussed earlier in this
preamble, is proposed to be amended by changing "the Waste
Disposal Act, Chapter 361, Texas Health & Safety Code An-
notated (Vernon Pamphlet 1992)" to "Texas Health and Safety
Code, Chapter 361." Section 335.45(b) is also proposed to be
amended to update the last sentence by including a reference
to the section relating to solid waste permit modifications. This
proposed amendment is necessary because such permits are
subject to change not only by amendment, but by modification,
as well. Thus, the following phrase is proposed to be added: "or
to modification under §305.69 of this title (relating to Solid Waste
Permit Modification at the Request of the Permittee)."

In addition to the changes regarding the phrase "Code of Fed-
eral Regulations" and "CFR" discussed earlier in this preamble,
§335.47 is proposed to be amended to delete current subsection
(b)(2) and (4) because the referenced federal regulations (i.e.,
40 CFR §264.72 and §264.76, respectively) are not included
in the commission’s rules. In other words, 40 CFR §264.72
and §264.76 are excepted from adoption by reference under
§335.152(a)(4) because the same requirements contained in
these federal regulations are contained in the commission’s
rules under §335.12 and §335.15, respectively. Compliance with
§335.12 and §335.15 is already required under §335.47(b)(5)
and (6), respectively. Subsection (b)(3) - (6) is proposed to
be renumbered as subsection (b)(2) - (5) to account for the
proposed deletion of current subsection (b)(2). Under proposed
§335.47(b)(3), the requirement to comply with 40 CFR §264.75,
concerning biennial report, is added in order to update the
commission’s rule in this regard. This update is necessary due
to the previous adoption of rules published in the May 14, 1999
issue of the Texas Register (24 TexReg 3726), which added
this federal regulation concerning biennial reporting to the
commission’s rules and deleted §335.154, relating to Reporting
Requirements for Owners and Operators, as a streamlining
measure. In other words, the federal requirements under 40
CFR §264.75 were adopted by the commission to replace the
requirements under §335.154. Therefore, because compliance
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with §335.154 is currently required under §335.47(b)(6), it is
appropriate to propose that compliance with its replacement, 40
CFR §264.75, be required, and that any reference to §335.154
be deleted. Under proposed §335.47(b)(4), the reference to
§335.15 is proposed to be deleted because it is redundant with
§335.47(b)(5). Under proposed §335.47(b)(5), the reference to
§335.154 is deleted.

Section 335.69(a)(1)(A) and (B) is proposed to be amended
by rearranging the location of the cross-reference to 40 CFR
Part 265, Subpart CC. Section 335.69(a)(4)(A) is proposed to
be amended to delete the superfluous comma between "CFR"
and "Part 265." Section 335.69(f)(2) is proposed to be amended
to add the phrase "and §265.178" to conform to the federal
regulations published by the EPA in the December 6, 1994
issue of the Federal Register (59 FR 62896). This proposed
amendment would revise the accumulation time provisions, for
generators of greater than 100 kilograms but less than 1,000
kilograms of hazardous waste in a calendar month, by removing
the requirement to comply with the air emission standards for
containers of 40 CFR Part 265, Subparts AA, BB, and CC.

Sections 335.76(g) and 335.201(c) are proposed to be amended
by deleting "the Solid Waste Disposal Act," so that the statutory
reference is proposed as "Texas Health and Safety Code, Chap-
ter 361."

Sections 335.78(c)(6), (f)(3)(G), (g)(3)(G), and 335.91(e) are
proposed to be corrected by changing each occurrence of the
phrase "§335.261 of this title" to "Subchapter H, Division 5 of
this chapter."

Section 335.78(j) is proposed to be amended to conform to the
federal regulations as promulgated by the EPA in the July 14,
1998 issue of the Federal Register (63 FR 37780). This pro-
posed amendment addresses the situation where a conditionally
exempt small quantity generator’s wastes are mixed with used
oil. The proposed amendment would delete "If a conditionally
exempt small quantity generator’s wastes are mixed with used
oil and the mixture is going to recycling, the mixture is subject
to Chapter 324 of this title (relating to Used Oil ) and 40 CFR
Part 279" and replace it with the following wording: "If a condi-
tionally exempt small quantity generator’s wastes are mixed with
used oil, the mixture is subject to Chapter 324 of this title (relat-
ing to Used Oil Standards) and 40 CFR Part 279 if it is destined
to be burned for energy recovery. Any material produced from
such a mixture by processing, blending, or other treatment is also
so regulated if it is destined to be burned for energy recovery."
Note that the primary changes in the proposal are the addition
of the phrase "if it is destined to be burned for energy recovery"
and clarification of the requirements for materials produced from
such mixtures.

Section 335.93(e) is proposed to be amended by replacing the
general phrase "as may be required or approved by the commis-
sion" with a more specific reference to the applicable portion of
the commission’s spill rules, Chapter 327, relating to Spill Pre-
vention and Control. Thus, this subsection is proposed to be
amended to read as follows: "A transporter must clean up any
hazardous waste discharge that occurs during transportation or
take such action as required in §327.5 of this title (relating to Ac-
tions Required) so that the hazardous waste discharge no longer
presents a hazard to human health or the environment."

Section 335.94(a) is proposed to be amended by adding the clar-
ifying phrase "owned or operated by a registered transporter," so

that the subsection reads as follows: "Unless the executive di-
rector determines that a permit should be required in order to
protect human health and the environment, a transporter who
stores manifested shipments of hazardous waste in containers
meeting the requirements of §335.65 of this title (relating to Pack-
aging) at a transfer facility owned or operated by a registered
transporter for a period of ten days or less is not subject to the re-
quirement for a permit under §335.2 of this title (relating to Permit
Required), with respect to the storage of those wastes provided
that the transporter complies with the following sections...."

Section 335.111(a) is proposed to be amended to conform to
the federal regulations promulgated by the EPA in the Decem-
ber 6, 1994 issue of the Federal Register (59 FR 62896) and
the November 30, 1998 issue of the Federal Register (63 FR
65874). Both of these promulgations address the applicability
of the hazardous waste interim status standards. The first pro-
posed amendment would add "Except as provided in 40 CFR
§265.1080(b)" to the beginning of the second sentence under
§335.111(a). This clarifies that the interim status standards un-
der 40 CFR Part 265, Subpart CC do not apply to certain waste
management units, as listed under 40 CFR §265.1080(b)(1) - (8).
The second proposed amendment would add 40 CFR §264.554,
relating to staging piles, to the requirements which apply to in-
terim status facilities.

Section 335.115 is proposed to be amended to insert the fol-
lowing phrase for completeness of describing additional reports:
"and the reports described in this subchapter."

Section 335.164(7)(B) is proposed to be amended by adding the
clarifying phrase "that exhibit statistically significant evidence of
contamination" just after the phrase "all monitoring wells." Sec-
tion 335.164(7)(D)(i) is proposed to be amended in a similar fash-
ion, adding the clarifying phrase "that exhibits statistically signifi-
cant evidence of contamination" just after the phrase "each mon-
itoring well."

Section 335.165(7) is proposed to be amended by adding the
clarifying phrase "reasonably expected to be in or derived from
waste managed at the site" just after the phrase "all constituents
contained in Appendix IX of 40 CFR Part 264."

Section 335.168(b) is proposed to be amended by correct-
ing a typographical error caused by a previous rulemaking
as published in the February 13, 1996 issue of the Texas
Register (21 TexReg 1142). At that time, the adoption of a
new subsection (f) under §335.168, and the corresponding
redesignations of the old subsections (f) - (i) to new subsections
(g) - (j) created the need for a cross-reference change under
subsection (b), which was not accomplished. Therefore, the
existing cross-reference to subsection (i) under §335.168(b)
needs to be changed to subsection (j), and this change is
proposed. Section 335.168(e)(1)(C) is proposed to be changed
to correct the grammar by adding the word "is" at the beginning
of the subparagraph.

Section 335.181 is proposed to be amended by changing "the
Texas Solid Waste Disposal Act, §361.0232" to "Texas Health
and Safety Code, §361.0232."

Section 335.201(a)(3) is proposed to be amended by changing
"the Texas Solid Waste Disposal Act, Texas Civil Statutes, Article
4477-7, §13" to "Texas Health and Safety Code, Chapter 361,
Subchapter F."
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Section 335.205(a) is proposed to be amended for clarity by
adding the phrase "any of the following:" and by adding para-
graphs (1) - (5) which consist of the text from existing subsec-
tions (a) - (e) and (h), so that it is clear that all the prohibitions
under paragraphs (1) - (5) apply. Existing §335.205(d), (f), (g),
(i), and (j) are proposed to be reformatted as new subsections
(b) - (f).

Section 335.206 is proposed to be amended by changing "the
Texas Solid Waste Disposal Act, Texas Health & Safety Code
Ann. Chapter 361 (Vernon) §361.103" to "Texas Health and
Safety Code, §361.103."

Section 335.221(a) is proposed to be amended to incorporate
by reference 40 CFR Part 266, as amended through November
19, 1999 (64 FR 63209), except as noted in this section. This
proposed amendment would incorporate changes promulgated
in the September 30, 1999 issue of the Federal Register (64
FR 52828) which added language regarding integration of the
MACT standards and which amended rule language regarding
management prior to burning, standards to control particulate
matter, and regulation of residues. The aforementioned Novem-
ber 19, 1999 promulgation amended 40 CFR Part 266, Appendix
VIII Table by adding a note that analysis is not required for those
compounds that do not have an established F039 nonwastewa-
ter concentration limit.

Section 335.221(a)(1) is proposed to be amended to correct
cross-references. These proposed changes include changing
"§266.100(b)" to "§266.100(c)," to account for the renumbering
promulgated in the September 30, 1999 issue of the Federal
Register (64 FR 53075); changing the incorrect reference
"§266.212" to "§266.112;" and changing the reference to "the
applicable requirements of subparts A through H, BB and CC of
parts 264 and 265 of this chapter" to the corresponding com-
mission regulations under Chapter 335. Section 335.221(a)(16)
is proposed to be amended to conform with EPA’s renumbering
of 40 CFR §266.105(c) to §266.105(d) in the September 30,
1999 issue of the Federal Register (64 FR 52828). Section
335.221(a)(16) is also proposed to be amended by deleting the
phrase "and except as provided by §335.226 of this title (relating
to Standards for Burning Hazardous Waste in Commercial
Combustion Facilities)," because §335.226 has been repealed.
Section 335.221(b) is proposed to be amended by replacing the
phrase "§§335.221 - 335.229 of this title (relating to Hazardous
Waste Burned in Boilers and Industrial Furnaces)" with the
phrase "this division," for simplification purposes and because
§§335.226 - 335.229 have been repealed. Thus, "this division,"
as proposed in this context, refers to the following sections of
Subchaper H, Division 2, relating to Hazardous Waste Burned
for Energy Recovery: §§335.221 - 335.225.

Section 335.222(c) is proposed to be amended by adding the
clarifying phrase "and processing."

Section 335.225(b) is proposed to be amended to delete the
word "the" and the phrase: "provided by §335.226 of this title
(relating to Standards for Burning Hazardous Waste in Commer-
cial Combustion Facilities," because §335.226 is proposed to be
deleted. The word "required" is proposed to be inserted as a clar-
ification just before "standards" under §335.225(b), so that the
subsection reads as follows: "The direct transfer of hazardous
waste to a boiler or industrial furnace shall be conducted so that
it does not adversely affect the capability of the boiler or indus-
trial furnace to meet required standards."

Section 335.262(b) is proposed to be amended to delete the spe-
cific reference to paragraph (56) in the reference to "hazardous
waste" as defined under §335.1(56) of this title (relating to Defi-
nitions)," so that the proposed phrase reads "hazardous waste"
as defined under §335.1 of this title (relating to Definitions)." This
proposed change is to minimize future rulemaking needs in in-
stances where the paragraph number (56) changes to another
paragraph number.

Section 335.303, in addition to the proposed amendments in-
volving the statutory reference and the name of the commis-
sion discussed earlier in this preamble, is also proposed to be
amended to provide the correct physical location of the commis-
sion’s library, by deleting the obsolete reference to the Stephen
F. Austin Building and adding "located on the first floor of Build-
ing A at 12100 Park 35 Circle, Austin, Texas."

Section 335.323 is proposed to be amended to restore language
inadvertently omitted and incorrectly edited. This amendment
is necessary to clarify that both industrial solid waste and haz-
ardous solid waste generators are subject to fees under this sub-
chapter as required by the Texas Health and Safety Code. Texas
Health and Safety Code, §361.134(a) states: "The annual gener-
ation fee prescribed by this section is imposed on each generator
who generates Class 1 industrial solid waste or hazardous waste
during any part of the year." This proposed amendment would re-
store language adopted in the April 11, 1995 issue of the Texas
Register (20 TexReg 2709). Proposed §335.323 would provide
conformity with §335.321(a), related to Purpose, which states:
"It is the purpose of this subchapter to establish an industrial
solid waste and hazardous waste fee program."

Section 335.325(j) is proposed to be amended by correcting the
cross-reference to subsections (k) - (p). Because an additional
subsection (q) has previously been adopted, the cross-reference
is proposed to be corrected to "subsections (k) - (q)."

Section 335.326(c) is proposed to be amended by correcting
the cross-reference to §335.325(p). Since the context of
§335.326(c) relates to hazardous waste injection wells, this
proposed amendment corrects the cross-reference to read as
follows: "§335.325(q) of this title (relating to Industrial Solid
Waste and Hazardous Waste Management Fee Assessment)."

Section 335.341(a) is proposed to be amended by changing
"Subchapter F of the Texas Solid Waste Disposal Act, Tex.
Health and Safety Code Ann. Chapter 361 (Vernon Supple-
ment), §§361.181 et. seq. as amended" to "Texas Health and
Safety Code, Chapter 361, Subchapter F."

Section 335.346(a) is proposed to be amended to correct the
sentence structure and simplify the language by replacing the
phrase "without the advance" with "until" and "has been re-
ceived," and replacing the word "after" with "and" and "has been
provided;" so that the proposed paragraph reads as follows:
"For facilities listed on the Registry or proposed for listing on the
Registry, no person may perform any partial or total removals at
such facility or conduct preliminary investigations of any type at
such facility until written authorization of the executive director
has been received and notice and opportunity for comment
has been provided to all other potentially responsible parties."
Section 335.346(b) is proposed to be amended simply by
reformatting, as new paragraphs (1) - (4), the requirements
for submittal to the executive director. Section 335.346(d) is
proposed to be amended by replacing the phrase "the Act" with
"Texas Health and Safety Code." Section 335.346(d) is also
proposed to be amended by replacing the phrase "use money in
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the Hazardous and Solid Waste Remediation Fee Account for"
with the word "perform." In this regard, it should be noted that
the commission has previously interpreted Texas Health and
Safety Code (THSC), §361.133(c) to authorize the commission
to perform removals and remedial actions. This interpretation
is recognized statutorily in THSC, §361.197(d), which requires
the commission to file a cost recovery action for the costs
of "an action taken under Section 361.133(c)(1),(2),(3),(5),
or (6) or Section 361.133(g)," and THSC, §361.133(i) which
concerns notice requirements before the "commission begins
cleanups or removals under Subsection (g)...." The commis-
sion specified that interpretation and delegated that authority
explicitly to the executive director in §335.346(d). However,
the language in §335.346(d) is internally inconsistent in its
treatment of THSC, §361.133(c)(1) - (4), (5), and (g). With
regard to THSC, §361.133(c)(1) - (4) and (g), the rule delegates
the commission’s authority to the executive director but retains
the statutory language "may use the money...." In the case of
THSC, §361.133(c)(5), the rule overtly states the commission’s
interpretation that the authorization to spend money inherently
authorizes action, by stating "The executive director may also
perform removals...." The commission believes that there is
no difference in the provisions in THSC, §361.133(c)(1) - (4),
(5), and (g) which would indicates that the legislature intended
to treat the sections differently. The sections are qualified by
the initial phrase "use the money..." at the beginning of THSC,
§361.133(c) and (g). Therefore, there should be no difference
between the rule provisions related to THSC, §361.133(c)(1) -
(4), (5), and (g). In addition, the use of the word "also" in the
rule language relating to THSC, §361.133(c)(5) indicates that
the two sections were intended to be parallel in structure and
authorization. To retain the differences in language between
the two sections introduces uncertainty as to their intended
interpretation where no difference in authorization was intended.
To make the rule internally consistent and avoid confusion, the
first sentence under §335.346(d) is proposed to read as follows:
"Pursuant to the Texas Health and Safety Code, §361.133(c)(1)
- (4) and (g), the executive director may perform necessary and
appropriate removal and remedial action at sites at which solid
waste or hazardous substances have been disposed if funds
from a liable party, independent third party, or the federal gov-
ernment are not sufficient for the removal or remedial action."

Section 335.401 is proposed to be amended by deleting the ob-
solete sentence "The Texas Department of Health and the Texas
Water Commission agree to establish and maintain a coopera-
tive effort with regard to providing regulation and direction for
hazardous household waste collection programs so as to insure
that waste aggregated as a result of such programs is properly
handled and disposed of in a safe manner." This amendment
is proposed because the Texas Department of Health no longer
regulates wastes under this subchapter.

Section 335.402(4) is proposed to be deleted because the
reference to Texas Water Commission is outdated, and the
term "Commission," referring to Texas Natural Resource Con-
servation Commission, is already defined in 30 TAC Chapter
3. Section 335.402(5) is proposed to be deleted because any
reference to the Texas Department of Health is inappropriate in
this subchapter, as the commission now solely regulates haz-
ardous household wastes. Section 335.402(6) is proposed to
be renumbered as paragraph (4) to account for these deletions,
and changed to update the definition of "division" by replacing
"Division of Solid Waste Management, Texas Department of
Health" with "Small Business and Environmental Assistance

Division, Texas Natural Resource Conservation Commission."
Section 335.402(7) - (10) are proposed to be renumbered as
§335.402(5) - (8) to account for the aforementioned proposed
deletions.

The entire text of §335.403(a), concerning authority of the Texas
Department of Health, is proposed to be deleted, because the
commission now solely regulates non-hazardous municipal solid
waste and hazardous household waste. Section 335.403(b), in
addition to the proposed amendment involving the name of the
commission discussed earlier in this preamble, is proposed to
be revised to delete "(b) Authority of the Texas Water Commis-
sion," because that authority was transferred to the Texas Natu-
ral Resource Conservation Commission, and because the sub-
section heading is not needed. Section 335.403(b) is also pro-
posed to be amended by adding the phrase "non-hazardous mu-
nicipal solid waste and" just before "hazardous waste," in or-
der to appropriately describe the commission’s regulatory re-
sponsibilities under this subchapter. In addition, §335.403(b)
is proposed to be amended by deleting the following language
because it is obsolete: "The department and the commission
agree that the commission has regulatory authority over persons
transporting hazardous household waste that is required when
shipped to be accompanied by a manifest, and over all aspects of
solid waste management conducted at a hazardous waste pro-
cessing, storage or disposal facility. Accordingly, the following
regulatory portions of this subchapter shall be primarily imple-
mented and enforced by the commission:." For the same rea-
son, §335.403(b)(1) - (5) and §335.403(c) are proposed to be
deleted.

Section 335.406(a) is proposed to be amended to update the
name of the primary division implementing this subchapter
by replacing "Division of Solid Waste Management, Texas
Department of Health" with "Small Business and Environmental
Assistance Division, Texas Natural Resource Conservation
Commission." Section 335.406(a) is also proposed to be
amended to delete the following sentence because it is ob-
solete: "The department may waive the requirements of this
section for programs scheduled to be implemented within six
months of the date these rules become effective, provided the
collector or operator requests such waiver in writing." Section
335.406(b) is proposed to be amended by deleting the obsolete
reference to "department" and replacing it with "division." This
same revision of "department" to "division" is also proposed
under §335.406(c)(12)(C). Section 335.406(d)(1) is proposed to
be amended by changing "Texas Water Commission" to "Texas
Natural Resource Conservation Commission."

In addition to the aforementioned substitution of "Texas Health
and Safety Code, Chapter 361" for "the Solid Waste Disposal
Act, Texas Civil Statutes, Article 4477-7," §335.407(e) is pro-
posed to be amended by changing the out-of-date phrase "Class
I industrial solid waste" to "Class 1 waste," in order to be consis-
tent with §335.1.

Section 335.409(1) is proposed to be amended by changing
"commission" to "executive director," so that the rule accurately
reflects the responsibilities and authority of the executive direc-
tor, with regard to receiving notifications from hazardous waste
transporters. Section 335.409(5) is proposed to be deleted,
because the commission does not believe it is necessary for
copies of completed manifests to be provided to the division. To
account for this deletion, §335.409(3) and (4) are appropriately
reformatted.
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Section 335.411(a) is proposed to be amended by deleting
the superfluous phrase "obtained from the commission," so
that the wording reads as follows: "No person shall transport
any hazardous household waste required by this subchapter
to be accompanied by a uniform hazardous waste manifest
unless such person:." Section 335.411(a)(1) is proposed to be
amended by substituting "executive director" for "Texas Water
Commission" and correcting the notification rule reference
by changing "335.6(e)" to "335.6(d)," in order to update the
rule and maintain consistency with the referenced notification
rule. Section 335.411(b)(2) is proposed to be amended by
substituting "executive director" for "division" to reflect the
responsibilities and authority of the executive director.

Section 335.412 is proposed to be amended to change "process-
ing, storage, or disposal" to "storage, processing, or disposal."

Section 335.431(c)(1) is proposed to be amended to adopt by
reference federal amendments to 40 CFR Part 268, relating to
land disposal restrictions (LDR) through December 26, 2000 (65
FR 81373). The December 26, 2000 promulgation temporarily
defers the requirement that polychlorinated biphenyls be con-
sidered a constituent subject to treatment in soils that exhibit the
toxicity characteristic for metals. The commission also proposes
to adopt the following federal amendments to the LDR regulation
which occured prior to December 26, 2000: the September 4,
1998 emergency revisions to the treatment standards for carba-
mate production wastes (63 FR 47410); the September 9, 1998
compliance date extension for treatment standards for certain
secondary lead slags (63 FR 48124); the September 24, 1998
revisions to the treatment standards for spent aluminum potliners
(63 FR 51254); the November 30, 1998 revision of the definition
of "Land disposal" as applicable to 40 CFR Part 268 and revision
of 40 CFR §268.50 regarding the application of storage prohibi-
tions to staging piles (63 FR 65874); the May 11, 1999 techni-
cal amendments to five previous final rules regarding treatment
standards (64 FR 25408); the October 20, 1999 correction of two
typographical errors, an omission in the May 11, 1999 rule, and
three other corrections to 40 CFR Part 268 (64 FR 56469); the
July 6, 1999 amendment regarding the applicability of LDR to
universal wastes (64 FR 36466); and the March 17, 2000 vaca-
ture of regulatory provisions for certain organobromide wastes
(65 FR 14472); the June 8, 2000 promulgation (65 FR 36365)
corrected errors that appeared in the previous LDR final rule;
and the November 8, 2000 revisions of 40 CFR Part 268 setting
prohibitions on land disposal and treatment standards for newly
listed chlorinated aliphatic wastes (65 FR 67068).

Section 335.471(2) is proposed to be deleted because the
Texas Natural Resource Conservation Commission predeces-
sor agency the Texas Air Control Board no longer exists, making
this paragraph obsolete. Section 335.471(3) is proposed to
be deleted because the reference to Texas Water Commission
is outdated, and the term "Commission," referring to Texas
Natural Resource Conservation Commission, is already defined
in Chapter 3. Section 335.471(4), the definition of "Committee"
as the waste reduction advisory committee is proposed to be
deleted because there is no reference to this committee in this
subchapter. Therefore, no such definition is needed. Then, in
order to account for the proposed deletion of paragraph (4),
as well as the proposed deletion of paragraphs (2) and (3),
paragraphs (5) - (17) are proposed to be renumbered (2) - (4).
Proposed §335.471(6), would be amended by changing "the
Texas Solid Waste Disposal Act, Health and Safety Code Anno-
tated, §361.131" to "Texas Health and Safety Code, §361.131."

Section 335.473(2) is proposed to be amended by adding
"Texas" just before "Health and Safety Code, §361.431(3)."

Section 335.474(1)(J)(i)(V) and (3)(A)(v) is proposed to be
amended for completeness, accuracy, and clarity by adding
"if applicable," because certain persons do not have all the
types of numbers requested in this subclause; by changing
the references to the Texas Air Control Board or TACB and the
Texas Water Commission or TWC to the TNRCC; by deleting
from the list the TWC wastewater permit number; by adding to
the list of numbers the Texas Pollutant Discharge Elimination
System permit number and the EPA Toxics Release Inventory
number; by changing "solid waste notice of registration number"
to "solid waste registration number"; by changing "underground
injection well code identification number" to "underground injec-
tion control well permit number"; and by rearranging the text to
read as follows: "if applicable, TNRCC air account number, solid
waste registration number, and underground injection control
well permit number; EPA identification number and Toxics Re-
lease Inventory (TRI) identification number, National Pollutant
Discharge Elimination System (NPDES) permit number; and
Texas Pollutant Discharge Elimination System (TPDES) permit
number." Section 335.474(3)(C) is proposed to be amended by
adding "if applicable," because not all small quantity generators,
to which this subparagraph applies, are required to report TRI
releases.

Section 335.475 is proposed to be amended by replacing "com-
mission and the board" with "executive director," in accordance
with the responsibilities and authority of the executive director,
and for reasons discussed earlier in this preamble.

Section 335.476(1)(B) is proposed to be amended by changing
"the Texas Solid Waste Disposal Act, the Texas Health and
Safety Code Annotated, §361.433(c)" to "Texas Health and
Safety Code, §361.433(c)." Section 335.476(6) is proposed to
be amended by making "executive directors" singular, rather
than plural, and by deleting "of the commission and the board,"
because the board (i.e, Texas Air Control Board) no longer
exists, and it is not necessary to have a reference to the
"commission" because the definition under 30 TAC §3.2(16)
makes the meaning of "executive director" sufficiently clear.

Similarly, §335.477(b) is proposed to be amended by making
both references to "executive directors" singular, rather than plu-
ral, and by deleting "of the commission and the board" and "of
the commission and board," for reasons discussed earlier in this
preamble.

Section 335.478 is proposed to be amended by replacing "com-
mission or the board" with "executive director," for reasons pre-
viously discussed in this preamble.

Under §335.480(a), the phrase "commission or board" is pro-
posed to be deleted, for reasons previously discussed in this
preamble, and changed to "agency," because this term is used in
the context of a reference to agency personnel. The commission
notes that the definition of "agency" under §3.2(1) is "The com-
mission, executive director, and their staffs." Section 335.480(c)
is proposed to be amended by replacing both occurrences of
"commission or board" with "executive director" for the aforemen-
tioned reasons. Section 335.480(d) is proposed to be amended
by replacing "commission or board or an employee of the com-
mission or board" with "agency," for the aforementioned reasons.
Section 335.480(e) is proposed to be amended by replacing the
first occurrence of "commission or board" with "executive direc-
tor" for the aforementioned reasons, and by replacing the second
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occurrence of "commission or board" with "agency" for the afore-
mentioned reason.

Section 335.501 is proposed to be amended by replacing
"commission" with "agency," in accordance with the meaning
of these terms under §3.2. The same substitution is made
under proposed §335.502(a)(3) and §335.503(b) and (b)(4).
Section 335.501 is also proposed to be amended by the
addition of the following sentence, in order to clarify the scope
of this subchapter: "Used oil, as defined and regulated under
Chapter 324 of this title (relating to Used Oil), is not subject to
the provisions of this subchapter." Section 335.501 is further
proposed to be amended by deleting the word "will" just before
paragraph (1); changing "provide" to "provides" and "a new"
to "the" in paragraph (1); changing "establish" to "establishes"
under paragraph (2); and deleting the out-of-date paragraphs
(3) and (4), which relate to implementation scheduling dates in
the years 1995 and 1996.

Section 335.502 is proposed to be amended by deleting from
the heading the word "New" because this adjective is no longer
appropriate. Section 335.502 is also proposed to be amended
by deleting out-of-date subsections (a) - (f), which relate to
implementation schedules involving dates in the years 1993 -
1996. As a result of these deletions, current subsection (b) is
proposed to be designated as subsection (a), current subsection
(d) is proposed to be designated as subsection (b), and current
subsection (g) is proposed to be designated as subsection
(c). Under proposed §335.502(a), the term "commission" is
changed to "executive director," in accordance with the meaning
of these terms under §3.2. The same substitution is made under
proposed §§335.502(a)(1), 335.503(b)(2) and (3), 335.508(8)
and (9)(B)(ii), 335.509(a) and (b), 335.511(a)(4), 335.512(b),
335.513(b), and 335.514(a)(2). Current §335.502(a)(2) is
proposed to be deleted because it is an out-of-date implemen-
tation requirement; and current paragraphs (3) and (4) are
proposed to be changed to paragraphs (2) and (3) to account
for this deletion. Proposed §335.502(a)(2) is proposed to be
amended for clarity by adding the phrase ", in accordance with
the requirements of §335.6 of this title (relating to Notification
Requirements)." Under proposed §335.502(b), the following
sentence is deleted because it is based on a subsection which
would no longer exist under this proposal: "This effective date
may be revised by subsection (e) of this section." Proposed
§335.502(c) contains internal reference corrections, substituting
both occurrences of "(d)" with "(b)."

In addition to the proposed substitution of "agency" for "com-
mission" discussed earlier in this preamble, §335.503(b) is pro-
posed to be amended by deleting the following phrase relating
to the aforementioned deleted implementation schedules: "As
required under the schedule provided in §335.501 of this title
(relating to Conversion to New Waste Notification and Classifi-
cation System)." In addition to the proposed substitution of "ex-
ecutive director" for "commission" discussed earlier in this pre-
amble, §335.503(b)(2) is proposed to be amended in the fourth
sentence by replacing the phrase "rather than adding" with the
phrase "or choose to add," for clarification purposes, so that this
sentence reads as follows: "An in-state registered generator may
choose to request the executive director assign a sequence num-
ber to a specific waste which is not regularly generated by a fa-
cility and is being shipped as a one-time shipment or choose to
add that waste to the regular sequence numbers on a notice of
registration." Under §335.503(b)(3), in addition to the proposed
amendment changing "commission" to "executive director," as
described earlier in this preamble, the paragraph is proposed to

be simplified by changing it into one sentence with the addition of
", which" and the deletion of "Sequence numbers provided by the
commission." Thus, the proposed paragraph reads as follows:
"The executive director will provide in-state unregistered gener-
ators a four-digit sequence number for each regulated waste it
generates, which may be a combination of alpha and numeric
characters."

Section 335.504(1) is proposed to be amended by substituting
the correct commission rule reference to definitions for the fed-
eral regulatory references to 40 CFR §§261.2, 261.3, or 261.4,
so that the paragraph is proposed to read as follows: "Determine
if the material is excluded from being a solid waste or hazardous
waste per §335.1 of this title (relating to Definitions)." Section
335.504(2) is proposed to be amended for clarity by replacing
the word "your" with "the," and by adding "solid" just before the
first occurrence of the word "waste," so that the paragraph is
proposed to read as follows: "If the material is a solid waste, de-
termine if the waste is listed as, or mixed with, or derived from a
listed hazardous waste identified in 40 Code of Federal Regula-
tions (CFR) Part 261, Subpart D." Similarly, §335.504(3) is pro-
posed to be amended by replacing the phrase "For purposes of
complying with 40 CFR Part 268 or if the waste is not listed as a
hazardous waste in 40 CFR Part 261, Subpart D, he or she must
then" with the phrase "If the material is a solid waste," and by
deleting an extraneous word "is," so that the sentence reads as
follows: "If the material is a solid waste, determine whether the
waste exhibits any characteristics of a hazardous waste as iden-
tified in 40 CFR Part 261, Subpart C." This proposed amendment
should make it clear that the generator must determine whether
the waste is characteristically hazardous. Then, since the deter-
mination required under this paragraph must involve either test-
ing in accordance with the referenced federal regulation, or the
use of process knowledge in accordance with §335.511; sub-
paragraphs (A) and (B) are proposed to be deleted for simplifi-
cation purposes, because they are superfluous. Also proposed
for deletion as superfluous is paragraph (4), because, as pro-
posed under §335.501, used oil is not subject to the provisions
of this subchapter.

Section 335.507(4)(C) is proposed to be amended to add the
term "executive director or the," just prior to "commission," in
accordance with the meaning of these terms under §3.2. This
amendment is proposed because either the executive director
or the commission can challenge a detection level submitted by
a generator.

Section 335.508(7) is proposed to be amended by replacing
"Texas Solid Waste Disposal Act, the Health and Safety Code,
§361.019 (Vernon Pamphlet 1992)" with "Texas Health and
Safety Code, §361.019."

Section 335.513(c) is proposed to be amended for consistency
in recordkeeping requirements, by changing "five years" to "three
years," so that this proposed subsection reads as follows: "The
following documentation shall be maintained by the generator
on site immediately upon waste generation and for a minimum
of three years after the waste is no longer generated or stored
or until site closure:."

Section 335.514(a)(1) is proposed to be deleted because it re-
lates to the aforementioned deleted implementation schedules,
and paragraphs (2) and (3) are proposed to be renumbered as
paragraphs (1) and (2) to account for this proposed deletion.
Section 335.514(c) is proposed to be amended by replacing the
out-of-date phrase "Chief Hearings Examiner of the Texas Wa-
ter Commission" with "commission," so that the last sentence in
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this subsection is proposed to read as follows: "If the person is
not satisfied with the decision of the executive director he or she
may request an evidentiary hearing to determine the appropri-
ateness of the variance, by filing a request for hearing with the
commission."

Section 335.521(b), Appendix 2, is proposed to be amended
to update the address by replacing "Industrial and Hazardous
Waste Division" with "Waste Permits Division"; replacing
"Waste Evaluation Section" with "Industrial and Hazardous
Waste Permits Section;" replacing the number of the mail
code "129" with "130"; and by adding the internet site address
"http://home.tnrcc.state.tx.us/."

Section 335.559(c) is proposed to be amended to change "Texas
Air Control Board (TACB)" and "TACB" to "commission," for the
aforementioned reason.

Section 335.563(f)(1)(B) is proposed to be amended to change
"Texas Air Control Board (TACB)" to "commission," and to delete
the phrase "of the TACB" for the aforementioned reason.

Section 335.569, as mentioned previously in this preamble, is
proposed to be amended to change "Texas Water Commis-
sion" to "Texas Natural Resource Conservation Commission."
This section is also proposed to be amended to change "the
Texas Solid Waste Disposal Act, §361.002, Texas Health and
Safety Code, Chapter 361" to "Texas Health and Safety Code,
§361.002." In the certification portion of Appendix III, the year is
proposed to be changed from "19___" to "20___" to reflect the
change to the 21st century.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, determined that for the first five-year period the pro-
posed rules are in effect, there will be no fiscal impacts to units
of state or local government as a result of implementation of the
proposed rules.

The proposed rules are primarily intended to adopt federal
Resource Conservation and Recovery Act (RCRA) hazardous
remediation waste regulations, and revised federal standards
requiring implementation of Maximum Achievable Control
Technologies (MACT) for hazardous air pollutants emitted from
hazardous waste incinerators, hazardous waste burning cement
kilns, and hazardous waste burning lightweight aggregate
kilns. These federal standards were adopted by the EPA
between 1994 and 2000. This proposal is intended to revise
the commission’s rules to conform to these federal regulations,
either by incorporating the federal regulations by reference
or by introducing language into the commission’s rules which
corresponds to the federal regulations. The commission is
required to maintain equivalency with the federal regulations
in order to maintain enforcement authority over facilities in the
state affected by the regulations.

The proposed rules do not introduce additional regulatory re-
quirements that are not currently in place. Additionally, there
are no known units of state and local government that own or
operate facilities affected by the proposed rules; therefore, the
commission anticipates that adoption of these federal standards
into state rules will not result in increased costs to units of state
and local government.

PUBLIC BENEFIT AND COSTS

Mr. Davis also determined that for each year of the first
five years the proposed rules are in effect, the public benefit
anticipated from enforcement of and compliance with the
proposed rules would be continued protection of human health
and the environment through the state’s adoption of stricter
federal emission standards for hazardous waste tanks, surface
impoundments, containers, hazardous waste incinerators,
hazardous waste burning cement kilns, and hazardous waste
burning lightweight aggregate kilns.

The proposed rules are primarily intended to adopt federal
RCRA hazardous remediation waste regulations, and revised
federal standards requiring implementation of MACT for haz-
ardous air pollutants emitted from hazardous waste incinerators,
hazardous waste burning cement kilns, and hazardous waste
burning lightweight aggregate kilns. These federal standards
were adopted by the EPA between 1994 and 2000.

There are nine commercial incinerators, 26 on-site incinerators,
and one waste burning kiln that are currently affected by the fed-
eral MACT standards that would continue to be affected by the
proposed rules. Since the proposal does not introduce any ad-
ditional regulatory requirements, there are no fiscal implications
anticipated to affected owners and operators beyond what is al-
ready required by the federal standards.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

There will be no adverse fiscal implications for small or micro-
businesses as a result of implementation of the proposed rules,
which are intended to adopt federal RCRA regulations for haz-
ardous waste tanks, surface impoundments, and containers.

The proposal would also adopt federal hazardous remediation
waste regulations, and revised federal standards requiring im-
plementation of MACT for hazardous air pollutants emitted from
hazardous waste incinerators, hazardous waste burning cement
kilns, and hazardous waste burning lightweight aggregate kilns.
These federal standards were adopted by the EPA between 1994
and 2000.

The commission estimates that there are no hazardous waste
incinerators, hazardous waste burning cement kilns, or haz-
ardous waste burning lightweight aggregate kilns that are owned
and operated by small or micro-businesses. These equipment
types are primarily used by large industries to burn hazardous
waste generated by company manufacturing operations or to
burn waste from other companies generated offsite. Since the
proposal does not introduce any additional regulatory require-
ments, there are no fiscal implications anticipated to affected
small and micro-businesses beyond what is already required by
the federal standards.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission has reviewed the rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and has determined that the rulemaking is not
subject to §2001.0225 because it does not meet the definition
of a "major environmental rule" as defined in that statute.
Furthermore, it does not meet any of the four applicability
requirements listed in §2001.0225(a).

Although these rules are proposed to protect the environment
and reduce the risk to human health from environmental expo-
sure, this is not a major environmental rule because it does not
adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state.
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There is no adverse effect in a material way on the economy,
a sector of the economy, productivity, competition, or jobs of the
state or a sector of the state because 42 United States Code
(USC) §6926(g) immediately imposes on the regulated commu-
nity any new requirements and prohibitions under the Hazardous
and Solid Waste Amendments of 1984 that are more stringent
than state rules, on the effective date of the federal regulation.
In other words, under federal law, the regulated community must
comply with such new requirements and prohibitions that are
more stringent, beginning on the effective date of the federal reg-
ulation. Since these more stringent rules are the ones which
could have an adverse effect in a material way on the economy,
a sector of the economy, productivity, competition, or jobs of the
state or a sector of the state; since the portions of this proposal
which are more stringent than previously existing rules are im-
posed by the Hazardous and Solid Waste Amendments of 1984;
and since the regulated community is already required to comply
with these more stringent rules, there is no such adverse effect
caused by the proposal of these state rules. The reason there
is no adverse effect in a material way on the environment, or the
public health and safety of the state or a sector of the state is
because these proposed rules are designed to protect the envi-
ronment, the public health, and the public safety of the state and
all sectors of the state. In addition, these rules would not exceed
a standard set by federal law, exceed an express requirement of
state law, exceed a requirement of a delegation agreement, or
propose a rule solely under the general powers of the agency.
The commission invites public comment on the draft regulatory
impact analysis determination.

TAKINGS IMPACT ASSESSMENT

The commission has prepared a takings impact assessment for
these rules pursuant to Texas Government Code, §2007.043.
The following is a summary of that assessment. The specific
purpose of these rules is to ensure that Texas’ state hazardous
waste rules are equivalent to the federal regulations after which
they are patterned, thus enabling the state to retain authoriza-
tion to operate its own hazardous waste program in lieu of the
corresponding federal program; to provide streamlining and reg-
ulatory reform provisions; and to make typographical and other
administrative corrections designed to clarify certain rule lan-
guage, to correct references to the CFR, and to correct other
technical errors within the rules, including reinstating rule lan-
guage which was previously inadvertently deleted and correcting
cross-references. The proposed rules will substantially advance
this stated purpose by proposing federal regulations by reference
or by introducing language intended to ensure that state rules are
equivalent to the corresponding federal regulations; by incorpo-
rating certain streamlining and regulatory reform elements; and
by making technical corrections, including reinstatement of rule
language and cross-reference corrections. Promulgation and
enforcement of these rules will not affect private real property
which is the subject of the rules because the rule language con-
sists of technical corrections and updates to bring certain state
hazardous waste regulations into equivalence with more recent
federal regulations, as well as language which represents rule re-
form or streamlining of certain requirements. There is no burden
on private real property because 42 USC §6926(g) immediately
imposes on the regulated community any new requirements and
prohibitions under the Hazardous and Solid Waste Amendments
of 1984 that are more stringent than state rules, on the effective
date of the federal regulation. In other words, under federal law,
the regulated community must comply with such new require-
ments and prohibitions that are more stringent, beginning on the

effective date of the federal regulation. Since these more strin-
gent rules are the ones which could present a burden on private
real property; since the portions of this proposal which are more
stringent than previously existing rules are imposed by the Haz-
ardous and Solid Waste Amendments of 1984; and since the
regulated community is already required to comply with these
more stringent rules, there is no such burden. The subject regu-
lations do not affect a landowner’s rights in private real property.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission has reviewed the proposed rulemaking and
found that the proposal is a rulemaking identified in Coastal
Coordination Act Implementation Rules, 31 TAC §505.11(b)(2),
relating to Actions and Rules Subject to the Texas Coastal
Management Program (CMP), or will affect an action and/or
authorization identified in Coastal Coordination Act Implemen-
tation Rules, 31 TAC §505.11(a)(6), and will therefore require
that applicable goals and policies of the CMP be considered
during the rulemaking process. The commission has prepared
a consistency determination for the proposed rules pursuant
to 31 TAC §505.22 and has found the proposed rulemaking is
consistent with the applicable CMP goals and policies. The
following is a summary of that determination. The CMP goal
applicable to the proposed rulemaking is the goal to protect,
preserve, restore, and enhance the diversity, quality, quantity,
functions, and values of coastal natural resource areas (CN-
RAs). Applicable policies are construction and operation of solid
waste treatment, storage, and disposal facilities, such that new
solid waste facilities and areal expansions of existing solid waste
facilities shall be sited, designed, constructed, and operated
to prevent releases of pollutants that may adversely affect
CNRAs, and at a minimum, comply with standards established
under the Solid Waste Disposal Act, 42 USC, §§6901 et seq.
Promulgation and enforcement of these rules are consistent with
the applicable CMP goals and policies because the proposed
rule amendments will update and enhance the commission’s
rules concerning hazardous and industrial solid waste facilities.
In addition, the proposed rules do not violate any applicable
provisions of the CMP’s stated goals and policies. The commis-
sion invites public comment on the consistency of the proposed
rules.

SUBMITTAL OF COMMENTS

Comments may be submitted to Angela Slupe, Office of En-
vironmental Policy, Analysis, and Assessment, MC 205, P.O.
Box 13087, Austin, Texas 78711-3087 or faxed to (512) 239-
4808. All comments should reference Rule Log Number 2000-
044-335-WS. Comments must be received by 5:00 p.m., July 23,
2001. For further information or questions concerning this pro-
posal, please contact Ray Henry Austin, Policy and Regulations
Division, (512) 239-6814.

SUBCHAPTER A. INDUSTRIAL SOLID
WASTE AND MUNICIPAL HAZARDOUS
WASTE IN GENERAL
30 TAC §§335.1, 335.3, 335.4, 335.6, 335.9 - 335.14, 335.17,
335.24, 335.28, 335.29, 335.31;

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code (TWC),
§5.103 and §5.105, which provide the commission with the au-
thority to adopt any rules necessary to carry out its powers and
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duties under the provisions of the TWC or other laws of this
state; and under Texas Health and Safety Code (THSC), Solid
Waste Disposal Act, §361.017 and §361.024, which authorize
the commission to regulate industrial solid waste and municipal
hazardous waste and to adopt rules consistent with the general
intent and purposes of the THSC.

The proposed amendments implement THSC, Chapter 361.

§335.1. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly requires otherwise.

(1) (No change.)

(2) Act--[TheSolid WasteDisposal Act,] Texas Health and
Safety Code, Chapter 361 [(Vernon Pamphlet 1992)].

(3) - (6) (No change.)

(7) Ancillary equipment--Any device [including, but not
limited to, such devicesaspiping, fittings, flanges, valves, and pumps,]
that is used to distribute, meter, or control the flow of solid waste or
hazardous waste from its point of generation to a storage or processing
tank(s), between solid waste or hazardous waste storage and process-
ing tanks to a point of disposal on- site, or to a point of shipment for
disposal off-site. Such devices include, but are not limited to, piping,
fittings, flanges, valves, and pumps.

(8) - (13) (No change.)

(14) Class 1 wastes--Any industrial solid waste or mixture
of industrial solid wastes which because of its concentration, or physi-
cal or chemical characteristics, is toxic, corrosive, flammable, a strong
sensitizer or irritant, a generator of sudden pressure by decomposition,
heat, or other means, or may pose a substantial present or potential dan-
ger to human health or the environment when improperly processed,
stored, transported, or disposed of or otherwise managed, as further
defined in §335.505 of this title (relating to Class 1 Waste Determina-
tion). [Class1 wasteisalso referred to throughout thischapter asClass
I waste.]

(15) Class 2 wastes--Any individual solid waste or com-
bination of industrial solid waste which cannot be described as Haz-
ardous, Class 1 or Class 3 as defined in §335.506 of this title (relating
to Class 2 Waste Determination). [Class 2 waste is also referred to
throughout this chapter as Class II waste.]

(16) Class 3 wastes--Inert and essentially insoluble indus-
trial solid waste, usually including, but not limited to, materials such as
rock, brick, glass, dirt, and certain plastics and rubber, etc., that are not
readily decomposable, as further defined in §335.507 of this title (re-
lating to Class 3 Waste Determination). [Class 3 waste isalso referred
to throughout this chapter as Class III waste.]

(17) - (28) (No change.)

(29) Corrective action management unit (CAMU) [or
CAMU]--An area within a facility that is designated by the commis-
sion under 40 Code of Federal Regulations (CFR) Part 264, Subpart S,
for the purpose of implementing corrective action requirements under
§335.167 of this title (relating to Corrective Action for Solid Waste
Management Units) and the Texas Water Code, §7.031 (Corrective
Action related to Hazardous Waste) [Texas Solid Waste Disposal
Act, Texas Health and Safety Code Annotated (Vernon Pamphlet
1993), §361.303 (concerning Corrective Action)]. A CAMU shall
only be used for the management of remediation wastes pursuant to
implementing such corrective action requirements at the facility.

(30) - (31) (No change.)

(32) Designated facility--A Class 1[I ] or hazardous waste
storage, processing, or disposal facility which has received an EPA per-
mit (or a facility with interim status) in accordance with the require-
ments of 40 CFR [Code of Federal Regulations,] Parts 270 and 124;
a permit from a state authorized in accordance with 40 CFR [Code of
Federal Regulations] Part 271 (in the case of hazardous waste); a permit
issued pursuant to §335.2 of this title (relating to Permit Required) (in
the case of nonhazardous waste); or that is regulated under §335.24(f),
(g), or (h) of this title (relating to Requirements for Recyclable Mate-
rials and Nonhazardous Recyclable Materials) or §335.241 of this title
(relating to Applicability and Requirements) and that has been desig-
nated on the manifest by the generator pursuant to §335.10 of this title
(relating to Shipping and Reporting Procedures Applicable to Genera-
tors of Hazardous Waste or Class 1[I ] Waste and Primary Exporters of
Hazardous Waste). If a waste is destined to a facility in an authorized
state which has not yet obtained authorization to regulate that particu-
lar waste as hazardous, then the designated facility must be a facility
allowed by the receiving state to accept such waste.

(33) - (34) (No change.)

(35) Dioxins and furans (D/F)--Tetra, penta, hexa, hepta,
and octa-chlorinated dibenzo dioxins and furans.

(36) [(35)] Discharge or hazardous waste discharge--The
accidental or intentional spilling, leaking, pumping, pouring, emitting,
emptying, or dumping of waste into or on any land or water.

(37) [(36)] Disposal--The discharge, deposit, injection,
dumping, spilling, leaking, or placing of any solid waste or hazardous
waste (whether containerized or uncontainerized) into or on any
land or water so that such solid waste or hazardous waste or any
constituent thereof may enter the environment or be emitted into the
air or discharged into any waters, including groundwaters.

(38) [(37)] Disposal facility--A facility or part of a facility
at which solid waste is intentionally placed into or on any land or water,
and at which waste will remain after closure. The term "disposal facil-
ity" does not include a corrective action management unit into which
remediation wastes are placed.

(39) [(38)] Drip pad--An engineered structure consisting
of a curbed, free-draining base, constructed of a non-earthen materials
and designed to conveypreservative kick-back or drippage from treated
wood, precipitation, and surface water run-on to an associated collec-
tion system at wood preserving plants.

(40) [(39)] Elementary neutralization unit--A device
which:

(A) is used for neutralizing wastes which are hazardous
only because they exhibit the corrosivity characteristic defined in 40
CFR §261.22, or are listed in 40 CFR Part 261, Subpart D, only for this
reason; or is used for neutralizing the pH of non-hazardous industrial
solid waste; and

(B) meets the definition of tank, tank system, container,
transport vehicle, or vessel as defined in this section.

(41) [(40)] Environmental Protection Agency acknowl-
edgment of consent--The cable sent to EPA from the United States
Embassy in a receiving country that acknowledges the written consent
of the receiving country to accept the hazardous waste and describes
the terms and conditions of the receiving country’s consent to the
shipment.

(42) [(41)] Environmental Protection Agency hazardous
waste number--The number assigned by the EPA to each hazardous
waste listed in 40 CFR[Codeof Federal Regulations,] Part 26l, Subpart
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D and to each characteristic identified in 40 CFR [Code of Federal
Regulations,] Part 26l, Subpart C.

(43) [(42)] Environmental Protection Agency identifica-
tion number--The number assigned by the EPA or the commission to
each generator, transporter, and processing, storage, or disposal facil-
ity.

(44) [(43)] Essentially insoluble--Any material, which if
representatively sampled and placed in static or dynamic contact with
deionized water at ambient temperature for seven days, will not leach
any quantity of any constituent of the material into the water in excess
of current United States Public Health Service or EPA limits for drink-
ing water as published in the Federal Register.

(45) [(44)] Equivalent method--Any testing or analytical
method approved by the administrator under 40 CFR [Codeof Federal
Regulations] §260.20 and §260.21.

(46) [(45)] Existing portion--That land surface area of an
existing waste management unit, included in the original Part A permit
application, on which wastes have been placed prior to the issuance of
a permit.

(47) [(46)] Existing tank system or existing component--A
tank system or component that is used for the storage or processing of
hazardous waste and that is in operation, or for which installation has
commenced on or prior to July 14, 1986. Installation will be considered
to have commenced if the owner or operator has obtained all federal,
state, and local approvals or permits necessary to begin physical con-
struction of the site or installation of the tank system and if either:

(A) a continuous on-site physical construction or instal-
lation program has begun; or

(B) the owner or operator has entered into contractual
obligations--which cannot be canceled or modified without substantial
loss--for physical construction of the site or installation of the tank sys-
tem to be completed within a reasonable time.

(48) [(47)] Explosives or munitions emergency--A situa-
tion involving the suspected or detected presence of unexploded ord-
nance (UXO), damaged or deteriorated explosives or munitions, an im-
provised explosive device (IED), other potentially explosive material
or device, or other potentially harmful military chemical munitions or
device, that creates an actual or potential imminent threat to human
health, including safety, or the environment, including property, as de-
termined by an explosives or munitions emergency response specialist.
These situations may require immediate and expeditious action by an
explosives or munitions emergency response specialist to control, mit-
igate, or eliminate the threat.

(49) [(48)] Explosives or munitions emergency re-
sponse--All immediate response activities by an explosives and
munitions emergency response specialist to control, mitigate, or elim-
inate the actual or potential threat encountered during an explosives or
munitions emergency, subject to the following:

(A) an explosives or munitions emergency response in-
cludes in-place render-safe procedures, treatment or destruction of the
explosives or munitions and/or transporting those items to another lo-
cation to be rendered safe, treated, or destroyed;

(B) any reasonable delay in the completion of an explo-
sives or munitions emergency response caused by a necessary, unfore-
seen, or uncontrollable circumstance will not terminate the explosives
or munitions emergency; and

(C) explosives and munitions emergency responses can
occur on either public or private lands and are not limited to responses
at hazardous waste facilities.

(50) [(49)] Explosives or munitions emergency response
specialist--An individual trained in chemical or conventional munitions
or explosives handling, transportation, render-safe procedures, or de-
struction techniques, including United States Department of Defense
(DOD) emergency explosive ordnance disposal (EOD), technical es-
cort unit (TEU), and DOD-certified civilian or contractor personnel;
and, other federal, state, or local government, or civilian personnel sim-
ilarly trained in explosives or munitions emergency responses.

(51) [(50)] Extrusion--A process using pressure to force
ground poultry carcasses through a decreasing-diameter barrel or noz-
zle, causing the generation of heat sufficient to kill pathogens, and re-
sulting in an extruded product acceptable as a feed ingredient.

(52) [(51)] Facility--Includes:

(A) all contiguous land, and structures, other appurte-
nances, and improvements on the land, used for storing, processing,
or disposing of municipal hazardous waste or industrial solid waste.
A facility may consist of several storage, processing, or disposal op-
erational units (e.g., one or more landfills, surface impoundments, or
combinations of them);

(B) for the purpose of implementing corrective action
under §335.167 of this title (relating to Corrective Action for Solid
Waste Management Units), all contiguous property under the control
of the owner or operator seeking a permit for the storage, process-
ing, and/or disposal of hazardous waste. This definition also applies
to facilities implementing corrective action under Texas Water Code,
§7.031 (Corrective Action Relating to Hazardous Waste) [the Texas
Solid Waste Disposal Act, Texas Health and Safety Code Annotated
(Vernon Pamphlet 1993), §361.303 (Corrective Action)].

(53) [(52)] Final closure--The closure of all hazardous
waste management units at the facility in accordance with all ap-
plicable closure requirements so that hazardous waste management
activities under Subchapter E of this chapter (relating to Interim
Standards for Owners and Operators of Hazardous Waste Storage,
Processing, or Disposal Facilities) and Subchapter F of this chapter
(relating to Permitting Standards for Owners and Operators of Haz-
ardous Waste Storage, Processing or Disposal Facilities) are no longer
conducted at the facility unless subject to the provisions in §335.69 of
this title (relating to Accumulation Time).

(54) [(53)] Food-chain crops--Tobacco, crops grown for
human consumption, and crops grown for feed for animals whose prod-
ucts are consumed by humans.

(55) [(54)] Freeboard--The vertical distance between the
top of a tank or surface impoundment dike, and the surface of the waste
contained therein.

(56) [(55)] Free liquids--Liquids which readily separate
from the solid portion of a waste under ambient temperature and pres-
sure.

(57) [(56)] Generator--Any person, by site, who produces
municipal hazardous waste or industrial solid waste; any person who
possesses municipal hazardous waste or industrial solid waste to be
shipped to any other person; or any person whose act first causes the
solid waste to become subject to regulation under this chapter. For the
purposes of this regulation, a person who generates or possesses Class
3 [III] wastes only shall not be considered a generator.

(58) [(57)] Groundwater--Water below the land surface in
a zone of saturation.
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(59) [(58)] Hazardous industrial waste--Any industrial
solid waste or combination of industrial solid wastes identified or
listed as a hazardous waste by the administrator of the EPA pursuant
to the Resource Conservation and Recovery Act of 1976, §3001. The
administrator has identified the characteristics of hazardous wastes
and listed certain wastes as hazardous in 40 CFR [Code of Federal
Regulations] Part 26l. The executive director will maintain in the
offices of the commission a current list of hazardous wastes, a current
set of characteristics of hazardous waste, and applicable appendices,
as promulgated by the administrator.

(60) [(59)] Hazardous substance--Any substance
designated as a hazardous substance under the Comprehensive Envi-
ronmental Response, Compensation, and Liability Act (CERCLA), 40
CFR [Code of Federal Regulations,] Part 302.

(61) [(60)] Hazardous waste--Any solid waste identified
or listed as a hazardous waste by the administrator of the EPA pursuant
to the federal Solid Waste Disposal Act, as amended by the Resource
Conservation and Recovery Act, 42 United States Code 6901 et seq.,
as amended.

(62) [(61)] Hazardous waste constituent--A constituent
that caused the administrator to list the hazardous waste in 40 CFR
[Code of Federal Regulations] Part 261, Subpart D or a constituent
listed in Table 1 of 40 CFR [Code of Federal Regulations] §261.24.

(63) [(62)] Hazardous waste management facility--All
contiguous land, including structures, appurtenances, and other
improvements on the land, used for processing, storing, or disposing
of hazardous waste. The term includes a publicly or privately owned
hazardous waste management facility consisting of processing,
storage, or disposal operational hazardous waste management units
such as one or more landfills, surface impoundments, waste piles,
incinerators, boilers, and industrial furnaces, including cement kilns,
injection wells, salt dome waste containment caverns, land treatment
facilities, or a combination of units.

(64) [(63)] Hazardous waste management unit--A landfill,
surface impoundment, waste pile, industrial furnace, incinerator, ce-
ment kiln, injection well, container, drum, salt dome waste containment
cavern, or land treatment unit, or any other structure, vessel, appurte-
nance, or other improvement on land used to manage hazardous waste.

(65) [(64)] In operation--Refers to a facility which is pro-
cessing, storing, or disposing of solid waste or hazardous waste.

(66) [(65)] Inactive portion--That portion of a facility
which is not operated after November 19, 1980. (See also "active
portion" and "closed portion.")

(67) [(66)] Incinerator--Any enclosed device that:

(A) uses controlled flame combustion and neither meets
the criteria for classification as a boiler, sludge dryer, or carbon regen-
eration unit, nor is listed as an industrial furnace; or

(B) meets the definition of infrared incinerator or
plasma arc incinerator.

(68) [(67)] Incompatible waste--A hazardous waste which
is unsuitable for:

(A) placement in a particular device or facility because
it may cause corrosion or decay of containment materials (e.g., con-
tainer inner liners or tank walls); or

(B) commingling with another waste or material under
uncontrolled conditions because the commingling might produce heat
or pressure, fire or explosion, violent reaction, toxic dusts, mists,
fumes, or gases, or flammable fumes or gases.

(69) [(68)] Individual generation site--The contiguous site
at or on which one or more solid waste or hazardous wastes are gen-
erated. An individual generation site, such as a large manufacturing
plant, may have one or more sources of solid waste or hazardous waste
but is considered a single or individual generation site if the site or
property is contiguous.

(70) [(69)] Industrial furnace--Includes any of the follow-
ing enclosed devices that use thermal treatment to accomplish recovery
of materials or energy:

(A) cement kilns;

(B) lime kilns;

(C) aggregate kilns;

(D) phosphate kilns;

(E) coke ovens;

(F) blast furnaces;

(G) smelting, melting, and refining furnaces (including
pyrometallurgical devices such as cupolas, reverberator furnaces, sin-
tering machines, roasters, and foundry furnaces);

(H) titanium dioxide chloride process oxidation reac-
tors;

(I) methane reforming furnaces;

(J) pulping liquor recovery furnaces;

(K) combustion devices used in the recovery of sulfur
values from spent sulfuric acid;

(L) halogen acid furnaces (HAFs) for the production of
acid from halogenated hazardous waste generated by chemical produc-
tion facilities where the furnace is located on the site of a chemical pro-
duction facility, the acid product has a halogen acid content of at least
3.0%, the acid product is used in a manufacturing process, and, except
for hazardous waste burned as fuel, hazardous waste fed to the furnace
has a minimum halogen content of 20% as generated; and

(M) other devices the commission may list, after the op-
portunity for notice and comment is afforded to the public.

(71) [(70)] Industrial solid waste--Solid waste resulting
from or incidental to any process of industry or manufacturing, or min-
ing or agricultural operation, which may include hazardous waste as
defined in this section.

(72) [(71)] Infrared incinerator--Any enclosed device that
uses electric powered resistance heaters as a source of radiant heat fol-
lowed by an afterburner using controlled flame combustion and which
is not listed as an industrial furnace.

(73) [(72)] Inground tank--A device meeting the definition
of tank in this section whereby a portion of the tank wall is situated to
any degree within the ground, thereby preventing visual inspection of
that external surface area of the tank that is in the ground.

(74) [(73)] Injection well--A well into which fluids are in-
jected. (See also "underground injection.")

(75) [(74)] Inner liner--A continuous layer of material
placed inside a tank or container which protects the construction
materials of the tank or container from the contained waste or reagents
used to treat the waste.

(76) [(75)] Installation inspector--A person who, by rea-
son of his knowledge of the physical sciences and the principles of
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engineering, acquired by a professional education and related practical
experience, is qualified to supervise the installation of tank systems.

(77) [(76)] International shipment--The transportation of
hazardous waste into or out of the jurisdiction of the United States.

(78) [(77)] Lamp--Has the definition adopted under
§335.261 of this title (relating to Universal Waste Rule).

(79) [(78)] Land treatment facility--A facility or part of
a facility at which solid waste or hazardous waste is applied onto or
incorporated into the soil surface and that is not a corrective action
management unit; such facilities are disposal facilities if the waste will
remain after closure.

(80) [(79)] Landfill--A disposal facility or part of a facility
where solid wasteor hazardous waste is placed in or on land and which
is not a pile, a land treatment facility, a surface impoundment, an injec-
tion well, a salt dome formation, a salt bed formation, an underground
mine, a cave, or a corrective action management unit.

(81) [(80)] Landfill cell--A discrete volume of a solid
waste or hazardous waste landfill which uses a liner to provide
isolation of wastes from adjacent cells or wastes. Examples of landfill
cells are trenches and pits.

(82) [(81)] Leachate--Any liquid, including any suspended
components in the liquid, that has percolated through or drained from
solid waste or hazardous waste.

(83) [(82)] Leak-detection system--A system capable of
detecting the failure of either the primary or secondary containment
structure or the presence of a release of solid wasteor hazardous waste
or accumulated liquid in the secondary containment structure. Such a
system must employ operational controls (e.g., daily visual inspections
for releases into the secondary containment system of aboveground
tanks) or consist of an interstitial monitoring device designed to detect
continuously and automatically the failure of the primary or secondary
containment structure or the presence of a release of solid wasteor haz-
ardous waste into the secondary containment structure.

(84) [(83)] Liner--A continuous layer of natural or man-
made materials, beneath or on the sides of a surface impoundment,
landfill, or landfill cell, which restricts the downward or lateral escape
of solid waste or hazardous waste, hazardous waste constituents, or
leachate.

(85) [(84)] Management or hazardous waste manage-
ment--The systematic control of the collection, source separation,
storage, transportation, processing, treatment, recovery, and disposal
of solid waste or hazardous waste.

(86) [(85)] Manifest--The waste shipping document which
accompanies and is used for tracking the transportation, disposal, treat-
ment, storage, or recycling of shipments of hazardous wastes or Class 1
industrial solid wastes. The form used for this purpose is TNRCC-0311
(Uniform Hazardous Waste Manifest) which is furnished by the exec-
utive director or may be printed through the agency’s "Print Your Own
Manifest Program."

(87) [(86)] Manifest document number--A number
assigned to the manifest by the commission for reporting and record-
keeping purposes.

(88) [(87)] Military munitions--All ammunition products
and components produced or used by or for the DOD or the United
States Armed Services for national defense and security, including mil-
itary munitions under the control of the DOD, the United States Coast
Guard, the United States Department of Energy (DOE), and National
Guard personnel. The term "military munitions":

(A) includes confined gaseous, liquid, and solid pro-
pellants, explosives, pyrotechnics, chemical and riot control agents,
smokes, and incendiaries used by DOD components, including bulk
explosives and chemical warfare agents, chemical munitions, rock-
ets, guided and ballistic missiles, bombs, warheads, mortar rounds,
artillery ammunition, small arms ammunition, grenades, mines, tor-
pedoes, depth charges, cluster munitions and dispensers, demolition
charges, and devices and components thereof; and

(B) includes non-nuclear components of nuclear
devices, managed under DOE’s nuclear weapons program after all
required sanitization operations under the Atomic Energy Act of 1954,
as amended, have been completed; but

(C) does not include wholly inert items, improvised ex-
plosive devices, and nuclear weapons, nuclear devices, and nuclear
components thereof.

(89) [(88)] Miscellaneous unit--A hazardous waste man-
agement unit where hazardous waste is stored, processed, or disposed
of and that is not a container, tank, surface impoundment, pile, land
treatment unit, landfill, incinerator, boiler, industrial furnace, under-
ground injection well with appropriate technical standards under Chap-
ter 331 of this title (relating to Underground Injection Control), cor-
rective action management unit, containment building, staging pile, or
unit eligible for a research, development, and demonstration permit or
under Chapter 305, Subchapter K of this title (relating to Research De-
velopment and Demonstration Permits).

(90) [(89)] Movement--That solid waste or hazardous
waste transported to a facility in an individual vehicle.

(91) [(90)] Municipal hazardous waste--A municipal solid
waste or mixture of municipal solid wastes which has been identified
or listed as a hazardous waste by the administrator of the United States
Environmental Protection Agency.

(92) [(91)] Municipal solid waste--Solid waste resulting
from or incidental to municipal, community, commercial, institutional,
and recreational activities; including garbage, rubbish, ashes, street
cleanings, dead animals, abandoned automobiles, and all other solid
waste other than industrial waste.

(93) [(92)] New tank system or new tank component--A
tank system or component that will be used for the storage or pro-
cessing of hazardous waste and for which installation has commenced
after July 14, 1986; except, however, for purposes of 40 CFR [Code
of Federal Regulations] §264.193(g)(2) (incorporated by reference at
§335.152(a)(8) of this title (relating to Standards)) and 40 CFR [Code
of Federal Regulations] §265.193(g)(2) (incorporated by reference at
§335.112(a)(9) of this title (relating to Standards)), a new tank system
is one for which construction commences after July 14, 1986 (see also
"existing tank system.")

(94) [(93)] Off-site--Property which cannot be character-
ized as on-site.

(95) [(94)] Onground tank--A device meeting the defini-
tion of tank in this section and that is situated in such a way that the
bottom of the tank is on the same level as the adjacent surrounding sur-
face so that the external tank bottom cannot be visually inspected.

(96) [(95)] On-site--The same or geographically contigu-
ous property which may be divided by public or private rights-of-way,
provided the entrance and exit between the properties is at a cross-roads
intersection, and access is by crossing, as opposed to going along, the
right-of-way. Noncontiguous properties owned by the same person but
connected by a right-of-way which he controls and to which the public
does not have access, is also considered on-site property.
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(97) [(96)] Open burning--The combustion of any material
without the following characteristics:

(A) control of combustion air to maintain adequate tem-
perature for efficient combustion;

(B) containment of the combustion-reaction in an en-
closed device to provide sufficient residence time and mixing for com-
plete combustion; and

(C) control of emission of the gaseous combustion
products. (See also "incineration" and "thermal treatment.")

(98) [(97)] Operator--The person responsible for the over-
all operation of a facility.

(99) [(98)] Owner--The person who owns a facility or part
of a facility.

(100) [(99)] Partial closure--The closure of a hazardous
waste management unit in accordance with the applicable closure re-
quirements of Subchapters E and F of this chapter (relating to Interim
Standards for Owners and Operators of Hazardous Waste Storage, Pro-
cessing, or Disposal Facilities; and Permitting Standards for Owners
and Operators of Hazardous Waste Storage, Processing or Disposal
Facilities) at a facility that contains other active hazardous waste man-
agement units. For example, partial closure may include the closure
of a tank (including its associated piping and underlying containment
systems), landfill cell, surface impoundment, waste pile, or other haz-
ardous waste management unit, while other units of the same facility
continue to operate.

(101) [(100)] PCBs or polychlorinated biphenyl com-
pounds--Compounds subject to Title 40, CFR [Code of Federal
Regulations,] Part 761.

(102) [(101)] Permit--A written permit issued by the com-
mission which, by its conditions, may authorize the permittee to con-
struct, install, modify or operate a specified municipal hazardous waste
or industrial solid waste storage, processing, or disposal facility in ac-
cordance with specified limitations.

(103) [(102)] Person--Any individual, corporation, organ-
ization, government or governmental subdivision or agency, business
trust, partnership, association or any other legal entity.

(104) [(103)] Personnel or facility personnel--All persons
who work at, or oversee the operations of, a solid waste or hazardous
waste facility, and whose actions or failure to act may result in non-
compliance with the requirements of this chapter.

(105) [(104)] Pesticide--Has the definition adopted under
§335.261 of this title [(relating to Universal Waste Rule)].

(106) [(105)] Petroleum substance--A crude oil or any re-
fined or unrefined fraction or derivative of crude oil which is a liquid
at standard conditions of temperature and pressure.

(A) Except as provided in subparagraph (C) of this
paragraph for the purposes of this chapter, a "petroleum substance"
shall be limited to a substance in or a combination or mixture of
substances within the following list (except for any listed substance
regulated as a hazardous waste under the federal Solid Waste Disposal
Act, Subtitle C (42 United States Code §§6921, et seq.)) and which is
liquid at standard conditions of temperature (20 degrees Centigrade)
and pressure (1 atmosphere):

(i) basic petroleum substances--i.e., crude oils,
crude oil fractions, petroleum feedstocks, and petroleum fractions;

(ii) motor fuels--a petroleum substance which is typ-
ically used for the operation of internal combustion engines and/or mo-
tors (which includes but is not limited to stationary engines and engines
used in transportation vehicles and marine vessels);

(iii) aviation gasolines--i.e., Grade 80, Grade 100,
and Grade 100-LL;

(iv) aviation jet fuels--i.e., Jet A, Jet A-1, Jet B, JP-4,
JP-5, and JP-8;

(v) distillate fuel oils--i.e., Number 1-D, Number 1,
Number 2-D, and Number 2;

(vi) residual fuel oils--i.e., Number 4-D, Number
4-light, Number 4, Number 5-light, Number 5- heavy, and Number 6;

(vii) gas-turbine fuel oils--i.e., Grade O-GT, Grade
1-GT, Grade 2-GT, Grade 3-GT, and Grade 4- GT;

(viii) illuminating oils--i.e., kerosene, mineral seal
oil, long-time burning oils, 300 oil, and mineral colza oil;

(ix) lubricants--i.e., automotive and industrial lubri-
cants;

(x) building materials--i.e., liquid asphalt and dust-
laying oils;

(xi) insulating and waterproofing materials--i.e.,
transformer oils and cable oils;

(xii) used oils--(See definition for "used oil" in this
section); and

(B) For the purposes of this chapter, a "petroleum sub-
stance" shall include solvents or a combination or mixture of solvents
(except for any listed substance regulated as a hazardous waste under
the federal Solid Waste Disposal Act, Subtitle C (42 United States Code
§§6921, et seq.)) and which is liquid at standard conditions of temper-
ature (20 degrees Centigrade) and pressure (1 atmosphere) i.e., Stod-
dard solvent, petroleum spirits, mineral spirits, petroleum ether, varnish
makers’ and painters’ naphthas, petroleum extender oils, and commer-
cial hexane.

(C) The following materials are not considered petro-
leum substances:

(i) polymerized materials, i.e., plastics, synthetic
rubber, polystyrene, high and low density polyethylene;

(ii) animal, microbial, and vegetable fats;

(iii) food grade oils;

(iv) hardened asphalt and solid asphaltic materials--
i.e., roofing shingles, roofing felt, hot mix (and cold mix); and

(v) cosmetics.

(107) [(106)] Pile--Any noncontainerized accumulation of
solid, nonflowing solid waste or hazardous waste that is used for pro-
cessing or storage, and that is not a corrective action management unit
or a containment building.

(108) [(107)] Plasma arc incinerator--Any enclosed device
using a high intensity electrical discharge or arc as a source of heat fol-
lowed by an afterburner using controlled flame combustion and which
is not listed as an industrial furnace.

(109) [(108)] Poultry--Chickens or ducks being raised or
kept on any premises in the state for profit.
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(110) [(109)] Poultry carcass--The carcass, or part of a car-
cass, of poultry that died as a result of a cause other than intentional
slaughter for use for human consumption.

(111) [(110)] Poultry facility--A facility that:

(A) is used to raise, grow, feed, or otherwise produce
poultry for commercial purposes; or

(B) is a commercial poultry hatchery that is used to pro-
duce chicks or ducklings.

(112) [(111)] Primary exporter--Any person who is
required to originate the manifest for a shipment of hazardous waste
in accordance with the regulations contained in 40 CFR [Code of
Federal Regulations,] Part 262, Subpart B, which are in effect as of
November 8, 1986, or equivalent state provision, which specifies a
treatment, storage, or disposal facility in a receiving country as the
facility to which the hazardous waste will be sent and any intermediary
arranging for the export.

(113) [(112)] Processing--The extraction of materials,
transfer, volume reduction, conversion to energy, or other separation
and preparation of solid waste for reuse or disposal, including
the treatment or neutralization of solid waste or hazardous waste,
designed to change the physical, chemical, or biological character or
composition of any solid waste or hazardous waste so as to neutralize
such waste, or so as to recover energy or material from the waste or
so as to render such waste nonhazardous, or less hazardous; safer to
transport, store or dispose of; or amenable for recovery, amenable for
storage, or reduced in volume. The transfer of solid waste for reuse
or disposal as used in this definition does not include the actions of
a transporter in conveying or transporting solid waste by truck, ship,
pipeline, or other means. Unless the executive director determines
that regulation of such activity is necessary to protect human health
or the environment, the definition of processing does not include
activities relating to those materials exempted by the administrator of
the Environmental Protection Agency pursuant to the federal Solid
Waste Disposal Act, as amended by the Resource Conservation and
Recovery Act, 42 United States Code §§6901 et seq., as amended.

(114) [(113)] Publicly-owned treatment works
(POTW)--Any device or system used in the treatment (including
recycling and reclamation) of municipal sewage or industrial wastes of
a liquid nature which is owned by a state or municipality (as defined
by the Clean Water Act, §502(4)). The definition includes sewers,
pipes or other conveyances only if they conveywastewater to a POTW
providing treatment.

(115) [(114)] Qualified groundwater scientist--A scientist
or engineer who has received a baccalaureate or post-graduate degree in
the natural sciences or engineering, and has sufficient training and ex-
perience in groundwater hydrology and related fields as may be demon-
strated by state registration, professional certifications, or completion
of accredited university courses that enable that individual to make
sound professional judgments regarding groundwater monitoring and
contaminant fate and transport.

(116) [(115)] Receiving country--A foreign country to
which a hazardous waste is sent for the purpose of treatment, storage,
or disposal (except short-term storage incidental to transportation).

(117) [(116)] Regional administrator--The regional
administrator for the Environmental Protection Agency region in
which the facility is located, or his designee.

(118) [(117)] Remediation--The act of eliminating or re-
ducing the concentration of contaminants in contaminated media.

(119) [(118)] Remediation waste--All solid and hazardous
wastes, and all media (including groundwater, surface water, soils, and
sediments) and debris, which contain listed hazardous wastes or which
themselves exhibit a hazardous waste characteristic, that are managed
for the purpose of implementing corrective action requirements under
§335.167 of this title (relating to Corrective Action for Solid Waste
Management Units) and the TexasWater Code, §7.031 (CorrectiveAc-
tion Relating to Hazardous Waste [Texas Solid Waste Disposal Act,
Texas Health and Safety Code Annotated (Vernon Pamphlet 1993),
§361.303 (CorrectiveAction)]. For a given facility, remediation wastes
may originate only from within the facility boundary, but may include
waste managed in implementing corrective action for releases beyond
the facility boundary under the Texas Solid Waste Disposal Act, Texas
Health and Safety Code Annotated (Vernon Pamphlet 1993), §361.303
(Corrective Action), §335.166(5) of this title (relating to Corrective Ac-
tion Program), or §335.167(c) of this title (relating to Corrective Action
for Solid Waste Management Units).

(120) [(119)] Remove--To take waste, contaminated de-
sign or operating system components, or contaminated media away
from a waste management unit, facility, or area to another location for
storage, processing, or disposal.

(121) [(120)] Replacement unit--A landfill, surface im-
poundment, or waste pile unit:

(A) from which all or substantially all the waste is re-
moved; and

(B) that is subsequently reused to treat, store, or dispose
of hazardous waste. "Replacement unit" does not apply to a unit from
which waste is removed during closure, if the subsequent reuse solely
involves the disposal of waste from that unit and other closing units or
corrective action areas at the facility, in accordance with an approved
closure plan or EPA or state approved corrective action.

(122) [(121)] Representative sample--A sample of a uni-
verse or whole (e.g., waste pile, lagoon, groundwater) which can be
expected to exhibit the average properties of the universe or whole.

(123) [(122)] Run-off--Any rainwater, leachate, or other
liquid that drains over land from any part of a facility.

(124) [(123)] Run-on--Any rainwater, leachate, or other
liquid that drains over land onto any part of a facility.

(125) [(124)] Saturated zone or zone of saturation--That
part of the earth’s crust in which all voids are filled with water.

(126) [(125)] Shipment--Any action involving the con-
veyance of municipal hazardous waste or industrial solid waste by any
means off-site.

(127) [(126)] Sludge dryer--Any enclosed thermal treat-
ment device that is used to dehydrate sludge and that has a maximum
total thermal input, excluding the heating valve of the sludge itself, of
2,500 Btu/lb of sludge treated on a wet-weight basis.

(128) [(127)] Small quantity generator--A generator who
generates less than 1,000 kg of hazardous waste in a calendar month.

(129) [(128)] Solid Waste--

(A) Any garbage, refuse, sludge from a waste treatment
plant, water supply treatment plant or air pollution control facility, and
other discarded material, including solid, liquid, semisolid, or con-
tained gaseous material resulting from industrial, municipal, commer-
cial, mining, and agricultural operations, and from community and in-
stitutional activities, but does not include:
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(i) solid or dissolved material in domestic sewage,
or solid or dissolved material in irrigation return flows, or industrial
discharges subject to regulation by permit issued pursuant to the Texas
Water Code, Chapter 26 (an exclusion applicable only to the actual
point source discharge that does not exclude industrial wastewaters
while they are being collected, stored or processed before discharge,
nor does it exclude sludges that are generated by industrial wastewater
treatment);

(ii) uncontaminated soil, dirt, rock, sand and other
natural or man-made inert solid materials used to fill land if the object
of the fill is to make the land suitable for the construction of surface
improvements. The material serving as fill may also serve as a surface
improvement such as a structure foundation, a road, soil erosion con-
trol, and flood protection. Man-made materials exempted under this
provision shall only be deposited at sites where the construction is in
progress or imminent such that rights to the land are secured and engi-
neering, architectural, or other necessary planning have been initiated.
Waste disposal shall be considered to have occurred on any land which
has been filled with man-made inert materials under this provision if
the land is sold, leased, or otherwise conveyed prior to the completion
of construction of the surface improvement. Under such conditions,
deed recordation shall be required. The deed recordation shall include
the information required under §335.5(a) of this title (relating to Deed
Recordation), prior to sale or other conveyance of the property;

(iii) waste materials which result from activities as-
sociated with the exploration, development, or production of oil or gas
or geothermal resources, as those activities are defined in this section,
and any other substance or material regulated by the Railroad Com-
mission of Texas pursuant to the Natural Resources Code, §91.101,
unless such waste, substance, or material results from activities associ-
ated with gasoline plants, natural gas or natural gas liquids processing
plants, pressure maintenance plants, or repressurizing plants and is a
hazardous waste as defined by the administrator of the United States
Environmental Protection Agency pursuant to the federal Solid Waste
Disposal Act, as amended by the Resource Conservation and Recovery
Act, 42 United States Code §§6901 et seq., as amended; or

(iv) a material excluded by 40 CFR [Code of
Federal Regulations (CFR)] §261.4(a)(1) - (19),as amended through
May 11, 1999,[in] (64 FR [FedReg] 25408), subject to the changes in
this clause, or by variance granted under §335.18 of this title (relating
to Variances from Classification as a Solid Waste) and §335.19
of this title (relating to Standards and Criteria for Variances from
Classification as a Solid Waste). For the purposes of the exclusion
under 40 CFR §261.4(a)(16), [as amended June 19, 1998 at 63
FedReg 33782,] 40 CFR §261.38 is adopted by reference as amended
through July 7, 2000 (65 FR 42292), and is revised as follows, with
"subparagraph (A)(iv) under the definition of ’Solid Waste’ in 30 TAC
§335.1 [§335.1(123)(A)(iv)]" meaning "subparagraph (A)(iv) under
the definition of ’Solid Waste’ in §335.1 [§335.1(123)(A)(iv)] of this
title (relating to Definitions)":

(I) in the certification statement under 40 CFR
§261.38(c)(1)(i)(C)(4), the reference to "40 CFR §261.38" is changed
to "40 CFR §261.38, as revised under subparagraph (A)(iv) under the
definition of ’Solid Waste’ in 30 TAC §335.1 [§335.1(123)(A)(iv)],"
and the reference to "40 CFR §261.28(c)(10)" is changed to "40 CFR
§261.38(c)(10)";

(II) in 40 CFR §261.38(c)(2), the references to
"§260.10 of this chapter" are changed to "§335.1 of this title (relating
to Definitions)," and the reference to "parts 264 or 265 of this chap-
ter" is changed to "Chapter 335, Subchapter E of this title (relating to
Interim Standards for Owners and Operators of Hazardous Waste Stor-
age, Processing, or Disposal Facilities) or Chapter 335, Subchapter F

of this title (relating to Permitting Standards for Owners and Operators
of Hazardous Waste Storage, Processing, or Disposal Facilities)";

(III) in 40 CFR §261.38(c)(3), (4), and (5), the
references to "parts 264 and 265, or §262.34 of this chapter" are
changed to "Chapter 335, Subchapter E of this title (relating to Interim
Standards for Owners and Operators of Hazardous Waste Storage,
Processing, or Disposal Facilities) and Chapter 335, Subchapter F of
this title (relating to Permitting Standards for Owners and Operators
of Hazardous Waste Storage, Processing, or Disposal Facilities), or
§335.69 of this title (relating to Accumulation Time)";

(IV) in 40 CFR §261.38(c)(5), the reference to
"§261.6(c) of this chapter" is changed to "§335.24(e) and (f) of this title
(relating to Requirements for Recyclable Materials and Nonhazardous
Recyclable Materials)";

(V) in 40 CFR §261.38(c)(7), the references
to "appropriate regulatory authority" and "regulatory authority" are
changed to "executive director";

(VI) in 40 CFR §261.38(c)(8), the reference to
"§262.11 of this chapter" is changed to "§335.62 of this title (relating
to Hazardous Waste Determination and Waste Classification)";

(VII) in 40 CFR §261.38(c)(9), the reference
to "§261.2(c)(4) of this chapter" is changed to "§335.1(129)(D)(iv)
["§335.1(123)(D)(iv)] of this title (relating to Definitions)"; and

(VIII) in 40 CFR §261.38(c)(10), the reference to
"implementing authority" is changed to "executive director."

(B) A discarded material is any material which is:

(i) abandoned, as explained in subparagraph (C) of
this paragraph;

(ii) recycled, as explained in subparagraph (D) of
this paragraph; or

(iii) considered inherently waste-like, as explained
in subparagraph (E) of this paragraph.

(iv) a military munition identified as a solid waste in
40 CFR §266.202.

(C) Materials are solid wastes if they are abandoned by
being:

(i) disposed of;

(ii) burned or incinerated; or

(iii) accumulated, stored, or processed (but not recy-
cled) before or in lieu of being abandoned by being disposed of, burned,
or incinerated.

(D) Except for materials described in subparagraph (H)
of this paragraph, materials are solid wastes if they are "recycled" or
accumulated, stored, or processed before recycling as specified in this
subparagraph. The chart referred to as Table 1 indicates only which
materials are considered to be solid wastes when they are recycled and
is not intended to supersede the definition of solid waste provided in
subparagraph (A) of this paragraph.

(i) Used in a manner constituting disposal. Materi-
als noted with an asterisk in Column 1 of Table 1 are solid wastes when
they are:

(I) applied to or placed on the land in a manner
that constitutes disposal; or

(II) used to produce products that are applied to
or placed on the land or are otherwise contained in products that are
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applied to or placed on the land (in which cases the product itself re-
mains a solid waste). However, commercial chemical products listed
in 40 CFR §261.33 are not solid wastes if they are applied to the land
and that is their ordinary manner of use.

(ii) Burning for energy recovery. Materials noted
with an asterisk in Column 2 of Table 1 are solid wastes when they
are:

(I) burned to recover energy; or

(II) used to produce a fuel or are otherwise
contained in fuels (in which cases the fuel itself remains a solid waste).
However, commercial chemical products, which are listed in 40 CFR
§261.33, not listed in §261.33 but that exhibit one or more of the
hazardous waste characteristics, or would be considered nonhazardous
waste if disposed, are not solid wastes if they are fuels themselves and
burned for energy recovery.

(iii) Reclaimed. Materials noted with an asterisk in
Column 3 of Table 1 are solid wastes when reclaimed (except as pro-
vided under 40 CFR §261.4(a)(17)). Materials without an asterisk in
Column 3 of Table 1 are not solid wastes when reclaimed (except as
provided under 40 CFR §261.4(a)(17)).

(iv) Accumulated speculatively. Materials noted
with an asterisk in Column 4 of Table 1 are solid wastes when
accumulated speculatively.
Figure: 30 TAC §335.1(129)(D)(iv)
[Figure: 30 TAC §335.1(128)(D)(iv)]

(E) Materials that are identified by the administrator of
the EPA as inherently waste-like materials under 40 CFR §261.2(d) are
solid wastes when they are recycled in any manner.

(F) Materials are not solid wastes when they can be
shown to be recycled by being:

(i) used or reused as ingredients in an industrial
process to make a product, provided the materials are not being
reclaimed;

(ii) used or reused as effective substitutes for com-
mercial products;

(iii) returned to the original process from which they
were generated, without first being reclaimed or land disposed. The
material must be returned as a substitute for feedstock materials. In
cases where the original process to which the material is returned is a
secondary process, the materials must be managed such that there is no
placement on the land. In cases where the materials are generated and
reclaimed within the primary mineral processing industry, the condi-
tions of the exclusion found at 40 CFR §261.4(a)(17) apply rather than
this provision; or

(iv) secondary materials that are reclaimed and re-
turned to the original process or processes in which they were gener-
ated where they are reused in the production process provided:

(I) only tank storage is involved, and the entire
process through completion of reclamation is closed by being en-
tirely connected with pipes or other comparable enclosed means of
conveyance;

(II) reclamation does not involve controlled
flame combustion (such as occurs in boilers, industrial furnaces, or
incinerators);

(III) the secondary materials are never accumu-
lated in such tanks for over 12 months without being reclaimed; and

(IV) the reclaimed material is not used to pro-
duce a fuel, or used to produce products that are used in a manner con-
stituting disposal.

(G) Except for materials described in subparagraph (H)
of this paragraph, the following materials are solid wastes, even if the
recycling involves use, reuse, or return to the original process, as de-
scribed in subparagraph (F) of this paragraph:

(i) materials used in a manner constituting disposal,
or used to produce products that are applied to the land;

(ii) materials burned for energy recovery, used to
produce a fuel, or contained in fuels;

(iii) materials accumulated speculatively; or

(iv) materials deemed to be inherently waste-like by
the administrator of the EPA [Environmental Protection Agency], as
described in 40 CFR §261.2(d)(1) - 2[§261.2(d)(2)].

(H) With the exception of contaminated soils which are
being relocated for use under §350.36 of this title (relating to Reloca-
tion of Soils Containing Chemicals of Concern for Reuse Purposes) and
other contaminated media, materials that would otherwise be identified
as nonhazardous solid wastes if disposed of are not considered solid
wastes when recycled by being applied to the land or used as ingredi-
ents in products that are applied to the land, provided these materials
can be shown to meet all of the following criteria:

(i) a legitimate market exists for the recycling mate-
rial as well as its products;

(ii) the recycling material is managed and protected
from loss as would be raw materials or ingredients or products;

(iii) the quality of the product is not degraded by
substitution of raw material/product with the recycling material;

(iv) the use of the recycling material is an ordinary
use and it meets or exceeds the specifications of the product it is replac-
ing without treatment or reclamation, or if the recycling material is not
replacing a product, the recycling material is a legitimate ingredient in
a production process and meets or exceeds raw material specifications
without treatment or reclamation;

(v) the recycling material is not burned for energy
recovery, used to produce a fuel or contained in a fuel;

(vi) the recycling material can be used as a product
itself or to produce products as it is generated without treatment or
reclamation;

(vii) the recycling material must not present an in-
creased risk to human health, the environment, or waters in the state
when applied to the land or used in products which are applied to the
land and the material, as generated:

(I) is a Class 3 waste under Chapter 335, Sub-
chapter R of this title (relating to Waste Classification), except for ar-
senic, cadmium, chromium, lead, mercury, nickel, selenium, and total
dissolved solids; and

(II) for the metals listed in subclause (I) of this
clause:

(-a-) is a Class 2 or Class 3 waste under Chap-
ter 335, Subchapter R of this title [(relating to Waste Classification)];
and

(-b-) does not exceed a concentration limit
under 30 TAC §312.43(b)(3), Table 3; and
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(viii) notwithstanding the requirements under
§335.17(a)(8) of this title (relating to Special Definitions for Recy-
clable Materials and Nonhazardous Recyclable Materials):

(I) at least 75% (by weight or volume) of the an-
nual production of the recycling material must be recycled or trans-
ferred to a different site and recycled on an annual basis; and

(II) if the recycling material is placed in protec-
tive storage, such as a silo or other protective enclosure, at least 75%
(by weight or volume) of the annual production of the recycling mate-
rial must be recycled or transferred to a different site and recycled on a
biennial basis.

(I) Respondents in actions to enforce the industrial solid
waste regulations who raise a claim that a certain material is not a solid
waste, or is conditionally exempt from regulation, must demonstrate
that there is a known market or disposition for the material, and that
they meet the terms of the exclusion or exemption. In doing so, they
must provide appropriate documentation (such as contracts showing
that a second person uses the material as an ingredient in a production
process) to demonstrate that the material is not a waste, or is exempt
from regulation. In addition, owners or operators of facilities claiming
that they actually are recycling materials must show that they have the
necessary equipment to do so and that the recycling activity is legiti-
mate and beneficial.

(J) Materials that are reclaimed from solid wastes and
that are used beneficially are not solid wastes and hence are not haz-
ardous wastes under 40 CFR §261.3(c) unless the reclaimed material is
burned for energy recovery or used in a manner constituting disposal.

(K) Other portions of this chapter that relate to solid
wastes that are recycled include §335.6 of this title (relating to Noti-
fication Requirements), §335.17 of this title (relating to Special Defi-
nitions for Recyclable Materials and Nonhazardous Recyclable Mate-
rials), §335.18 of this title (relating to Variances from Classification as
a Solid Waste), §335.19 of this title (relating to Standards and Criteria
for Variances from Classification as a Solid Waste), §335.24 of this title
(relating to Requirements for Recyclable Materials and Nonhazardous
Recyclable Materials), and Subchapter H of this chapter (relating to
Standards for the Management of Specific Wastes and Specific Types
of Materials).

(130) [(129)] Sorbent--A material that is used to soak up
free liquids by either adsorption or absorption, or both. Sorb means to
either adsorb or absorb, or both.

(131) [(130)] Spill--The accidental spilling, leaking,
pumping, emitting, emptying, or dumping of solid waste or hazardous
wastes or materials which, when spilled, become solid waste or
hazardous wastes into or on any land or water.

(132) Staging pile--An accumulation of solid, non-flowing
remediation waste, as defined in this section, that is not a containment
building and that isused only during remedial operationsfor temporary
storage at a facility. Staging piles must be designated by the executive
director according to therequirementsof 40 CFR §264.554, asadopted
by reference under §335.152(a) of this title (relating to Standards).

(133) [(131)] Storage--The holding of solid waste for a
temporary period, at the end of which the waste is processed, disposed
of, recycled or stored elsewhere.

(134) [(132)] Sump--Any pit or reservoir that meets the
definition of tank in this section and those troughs/trenches connected
to it that serve to collect solid waste or hazardous waste for transport
to solid waste or hazardous waste storage, processing, or disposal fa-
cilities; except that as used in the landfill, surface impoundment, and

waste pile rules, "sump" means any lined pit or reservoir that serves to
collect liquids drained from a leachate collection and removal system
or leak detection system for subsequent removal from the system.

(135) [(133)] Surface impoundment or impoundment--A
facility or part of a facility which is a natural topographic depression,
man-made excavation, or diked area formed primarily of earthen ma-
terials (although it may be lined with man-made materials), which is
designed to hold an accumulation of liquid wastes or wastes contain-
ing free liquids, and which is not an injection well or a corrective ac-
tion management unit. Examples of surface impoundments are hold-
ing, storage, settling, and aeration pits, ponds, and lagoons.

(136) [(134)] Tank--A stationary device, designed to con-
tain an accumulation of solid waste which is constructed primarily of
non-earthen materials (e.g., wood, concrete, steel, plastic) which pro-
vide structural support.

(137) [(135)] Tank system--A solid waste or hazardous
waste storage or processing tank and its associated ancillary equipment
and containment system.

(138) TEQ--Toxicity equivalence, theinternational method
of relating thetoxicity of variousdioxin/furan congenersto thetoxicity
of 2,3,7,8-tetrachlorodibenzo-p-dioxin.

(139) [(136)] Thermal processing--The processing of solid
waste or hazardous waste in a device which uses elevated temperatures
as the primary means to change the chemical, physical, or biological
character or composition of the solid waste or hazardous waste. Ex-
amples of thermal processing are incineration, molten salt, pyrolysis,
calcination, wet air oxidation, and microwave discharge. (See also "in-
cinerator" and "open burning.")

(140) [(137)] Thermostat--Has the definition adopted un-
der §335.261 of this title [(relating to Universal Waste Rule)].

(141) [(138)] Totally enclosed treatment facility--A facil-
ity for the processing of hazardous waste which is directly connected
to an industrial production process and which is constructed and op-
erated in a manner which prevents the release of any hazardous waste
or any constituent thereof into the environment during processing. An
example is a pipe in which acid waste is neutralized.

(142) [(139)] Transfer facility--Any transportation-related
facility including loading docks, parking areas, storage areas, and other
similar areas where shipments of hazardous or industrial solid waste are
held during the normal course of transportation.

(143) [(140)] Transit country--Any foreign country, other
than a receiving country, through which a hazardous waste is trans-
ported.

(144) [(141)] Transport vehicle--A motor vehicle or rail
car used for the transportation of cargo by any mode. Each cargo-car-
rying body (trailer, railroad freight car, etc.) is a separate transport ve-
hicle. Vessel includes every description of watercraft, used or capable
of being used as a means of transportation on the water.

(145) [(142)] Transporter--Any person who conveys or
transports municipal hazardous waste or industrial solid waste by
truck, ship, pipeline, or other means.

(146) [(143)] Treatability study--A study in which a haz-
ardous or industrial solid waste is subjected to a treatment process to
determine:

(A) whether the waste is amenable to the treatment
process;

(B) what pretreatment (if any) is required;
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(C) the optimal process conditions needed to achieve
the desired treatment;

(D) the efficiency of a treatment process for a specific
waste or wastes; or

(E) the characteristics and volumes of residuals from a
particular treatment process. Also included in this definition for the
purpose of 40 CFR §261.4(e) and (f) (§§335.2, 335.69, and 335.78 of
this title (relating to Permit Required; Accumulation Time; and Spe-
cial Requirements for Hazardous Waste Generated by Conditionally
Exempt Small Quantity Generators)) exemptions are liner compatibil-
ity, corrosion, and other material compatibility studies and toxicolog-
ical and health effects studies. A treatability study is not a means to
commercially treat or dispose of hazardous or industrial solid waste.

(147) [(144)] Treatment--To apply a physical, biological,
or chemical process(es) to wastes and contaminated media which sig-
nificantly reduces the toxicity, volume, or mobility of contaminants and
which, depending on the process(es) used, achieves varying degrees of
long-term effectiveness.

(148) [(145)] Treatment zone--A soil area of the unsatu-
rated zone of a land treatment unit within which hazardous constituents
are degraded, transferred, or immobilized.

(149) [(146)] Underground injection--The subsurface em-
placement of fluids through a bored, drilled, or driven well; or through
a dug well, where the depth of the dug well is greater than the largest
surface dimension. (See also "injection well.")

(150) [(147)] Underground tank--A device meeting the
definition of tank in this section whose entire surface area is totally
below the surface of and covered by the ground.

(151) [(148)] Unfit-for-use tank system--A tank system
that has been determined through an integrity assessment or other in-
spection to be no longer capable of storing or processing solid waste
or hazardous waste without posing a threat of release of solid waste or
hazardous waste to the environment. [Wasteand Municipal Hazardous
Waste except as otherwise specified in §335.261 of this title.]

(152) [(149)] Universal waste--Any of the hazardous
wastes defined as universal waste under §335.261(b)(13)(F) of this
title that are managed under the universal waste requirements of
Subchapter H, Division 5 of this chapter (relating to Universal Waste
Rule).

(153) [(150)] Universal waste handler--Has the definition
adopted under §335.261 of this title [(relating to Universal Waste
Rule)].

(154) [(151)] Universal waste transporter--Has the defini-
tion adopted under §335.261 of this title [(relating to Universal Waste
Rule)].

(155) [(152)] Unsaturated zone or zone of aeration--The
zone between the land surface and the water table.

(156) [(153)] Uppermost aquifer--The geologic formation
nearest the natural ground surface that is an aquifer, as well as lower
aquifers that are hydraulically interconnected within the facility’s prop-
erty boundary.

(157) [(154)] Used oil--Any oil that has been refined from
crude oil, or any synthetic oil, that has been used, and, as a result of
such use, is contaminated by physical or chemical impurities. Used oil
fuel includes any fuel produced from used oil by processing, blending,
or other treatment. Rules applicable to nonhazardous used oil, oil char-
acteristically hazardous from use versus mixing, Conditionally Exempt
Small Quantity Generator (CESQG) hazardous used oil, and household

used oil after collection that will be recycled are found in Chapter 324
of this title (relating to Used Oil) and 40 CFR Part 279 (Standards for
Management of Used Oil).

(158) [(155)] Wastewater treatment unit--A device which:

(A) is part of a wastewater treatment facility subject to
regulation under either the Federal Water Pollution Control Act (Clean
Water Act), 33 United States Code §466 et seq., §402 or §307(b), as
amended;

(B) receives and processes or stores an influent waste-
water which is a hazardous or industrial solid waste, or generates and
accumulates a wastewater treatment sludge which is a hazardous or
industrial solid waste, or processes or stores a wastewater treatment
sludge which is a hazardous or industrial solid waste; and

(C) meets the definition of tank or tank system as de-
fined in this section.

(159) [(156)] Water (bulk shipment)--The bulk transporta-
tion of municipal hazardous waste or Class 1[I ] industrial solid waste
which is loaded or carried on board a vessel without containers or la-
bels.

(160) [(157)] Well--Any shaft or pit dug or bored into the
earth, generally of a cylindrical form, and often walled with bricks or
tubing to prevent the earth from caving in.

(161) [(158)] Zone of engineering control--An area under
the control of the owner/operator that, upon detection of a solid waste
or hazardous waste release, can be readily cleaned up prior to the re-
lease of solid waste or hazardous waste or hazardous constituents to
groundwater or surface water.

§335.3. Technical Guidelines.

In order to promote the proper collection, handling, storage, process-
ing, and disposal of industrial solid waste or municipal hazardous waste
in a manner consistent with the purposes of Texas Health and Safety
Code, Chapter 361 [theSolid WasteDisposal Act, TexasCivil Statutes,
Article4477- 7], the executive director will make available on request,
copies of technical guidelines outlining methods designed to aid in
the prevention of the conditions prohibited in this chapter. Guidelines
should be considered as suggestions only.

§335.4. General Prohibitions.

In addition to the requirements of §335.2 of this title (relating to Permit
Required), no person may cause, suffer, allow, or permit the collection,
handling, storage, processing, or disposal of industrial solid waste or
municipal hazardous waste in such a manner so as to cause:

(1) the discharge or imminent threat of discharge of indus-
trial solid waste or municipal hazardous waste into or adjacent to the
waters in the state without obtaining specific authorization for such a
discharge from the Texas Natural ResourceConservation[Water] Com-
mission;

(2) - (3) (No change.)

§335.6. Notification Requirements.

(a) - (b) (No change.)

(c) Any person who generates hazardous waste in a quantity
greater than the limits specified in §335.78 of this title (relating to Spe-
cial Requirements for Hazardous Waste Generated by Conditionally
Exempt Small Quantity Generators) in any calendar month or greater
than 100 kilograms in any calendar month of industrial Class 1 waste
shall notify the executive director of such activity using electronic no-
tification software or paper forms provided by the executive director.
Any registered generator who generates 1,000 kilograms or more of
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hazardous waste in any calendar month, must meet the requirements
of this subsection by electronic notification using software provided
by the executive director unless the executive director has granted a
written request to use paper forms or an alternative notification method
or the software does not have features capable of meeting the require-
ments. The executive director may require submission of information
necessary to determine whether the storage, processing, or disposal is
compliant with the terms of this chapter. Notifications submitted pur-
suant to this section shall be in addition to information provided in
any permit applications required by §335.2 of this title [(relating to
Permit Required)], or any reports required by §335.9 of this title (re-
lating to Recordkeeping and Annual Reporting Procedures Applicable
to Generators), §335.10 of this title (relating to Shipping and Report-
ing Procedures Applicable to Generators of Hazardous Waste or Class
1 Waste and Primary Exporters of Hazardous Waste), and §335.13 of
this title (relating to Recordkeeping and Reporting Procedures Appli-
cable to Generators of Hazardous Waste or Class 1 Waste and Primary
Exporters of Hazardous Waste). Any person who provides notifica-
tion pursuant to this subsection shall have the continuing obligation to
immediately document any changes or additional information with re-
spect to such notification and within 90 days of the occurrence of such
change or of becoming aware of such additional information, provide
notice to the executive director in writing or using electronic notifica-
tion software provided by the executive director, of any such changes
or additional information to that reported previously. Any registered
generator who generates 1,000 kilograms or more of hazardous waste
in any calendar month, must meet the requirements of this subsection
by electronic notification using software provided by the executive di-
rector unless the executive director has granted a written request to use
paper forms or an alternative notification method or the software does
not have features capable of meeting the requirements. If waste is re-
cycled on-site or managed pursuant to §335.2(d) of this title [(relating
to Permit Required)], the generator must also comply with the noti-
fication requirements specified in subsection (h) of this section. The
information submitted pursuant to the notification requirements of this
subchapter and to the additional requirements of §335.503 of this title
(relating to Waste Classification and Waste Coding Required) shall in-
clude, but is not limited to:

(1) - (3) (No change.)

(4) a proper hazardous waste determination which includes
the appropriate EPA hazardous waste number(s) described in 40 Code
of Federal Regulations (CFR) Part 261. Generators must determine
whether such waste is hazardous as defined in 40 CFR[Codeof Federal
Regulations] Part 261 and submit the results of that hazardous waste
determination to the executive director;

(5) the disposition of each solid waste generated, if subject
to the notification requirement of this subsection, including the follow-
ing information:

(A) - (C) (No change.)

(D) whether each unit is permitted, or qualifies for an
exemption, under §335.2 of this title [(relating to Permit Required)].

(d) Any person who transports hazardous or Class 1 waste
shall notify the executive director of such activity on forms furnished
or approved by the executive director, except:

(1) industrial generators who generate less than 100 kilo-
grams of Class 1 waste per month and less than the quantity limits of
hazardous waste specified in §335.78 of this title [(relating to Special
Requirements for Hazardous Waste Generated by Conditionally Ex-
empt Small Quantity Generators)] and who only transport their own
waste; and

(2) (No change.)

(e) - (g) (No change.)

(h) Any person who conducts or intends to conduct the recy-
cling of industrial solid waste or municipal hazardous waste as defined
in §335.24 of this title [(relating to Requirements for RecyclableMate-
rialsand NonhazardousRecyclableMaterials)] or Subchapter H of this
chapter (relating to Standards for the Management of Specific Wastes
and Specific Types of Facilities) and who is required to notify under
§335.24 [§334.24] of this title or Subchapter H of this chapter must
submit in writing to the executive director, at a minimum, the follow-
ing information: the type(s) of industrial solid waste or municipal haz-
ardous waste to be recycled, the method of storage prior to recycling,
and the nature of the recycling activity. New recycling activities re-
quire such notification a minimum of 90 days prior to engaging in such
activities. Recycling operations may commence 90 days after the ini-
tial notification of the intent to recycle, or upon receipt of confirmation
that the executive director has reviewed the information found in this
section. Persons engaged in recycling of industrial solid waste or mu-
nicipal hazardous waste prior to the effective date of this section shall
submit such notification within 60 days of the effective date of this sub-
section.

(i) The owner or operator of a facility qualifying for the small
quantity burner exemption under 40 CFR [Codeof Federal Regulations
(CFR)] §266.108 must provide a one-time signed, written notification
to the EPA [UnitedStatesEnvironmental Protection Agency] and to the
executive director indicating the following:

(1) (No change.)

(2) The owner and operator are in compliance with the re-
quirements of 40 CFR §266.108, §335.221(a)(19) of this title (relating
to Applicability and Standards) and this subsection of thissection; and

(3) (No change.)

(j) (No change.)

(k) Other portions of this chapter that relate to solid wastes
that are recycled include §335.1 of this title (relating to Definitions),
under the definition of "Solid Waste," §335.17 of this title (relating to
Special Definitions for Recyclable Materials and Nonhazardous Re-
cyclable Materials), §335.18 of this title (relating to Variances from
Classification as a Solid Waste), §335.19 of this title (relating to Stan-
dards and Criteria for Variances from Classification as a Solid Waste),
§335.24 of this title [(relating to Requirements for Recyclable Materi-
alsand NonhazardousRecyclableMaterials)], and Subchapter H of this
chapter [(relating to Standards for the Management of Specific Wastes
and Specific Types of Materials)].

§335.9. Recordkeeping and Annual Reporting Procedures Applica-
ble to Generators.

(a) Except with regard to nonhazardous recyclable materials
regulated pursuant to §335.24(h) of this title (relating to Requirements
for Recyclable Materials and Nonhazardous Recyclable Materials),
each generator of hazardous or industrial solid waste shall comply
with the following.

(1) (No change.)

(2) The generator shall submit to the executive director a
complete and correct Annual Waste Summary detailing the manage-
ment of each hazardous and Class 1 waste generated on-site during the
reporting calendar year. The Annual Waste Summary shall also include
the management of any hazardous or Class 1 waste generated in a year
previous to the reporting year, but managed in the reporting calendar
year. The Annual Waste Summary shall be submitted using electronic
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software or paper forms provided or approved by the executive direc-
tor. Upon written request by the generator, the executive director may
authorize an extension to the report due date. Any registered genera-
tor who generates 1,000 kilograms or more of hazardous waste in any
calendar month, must submit the Annual Waste Summary using soft-
ware provided by the executive director unless the executive director
has granted a written request to use paper forms or an alternative re-
porting method. Generators shall report as follows.

(A) (No change.)

[(B) Generators submitting their Annual Waste Sum-
mary electronically for the1997 reporting year must do so on or before
January 25, 1998.]

(B) [(C)] Generators submitting their Annual Waste
Summary electronically [for calendar years after 1997] must do so on
or before March 1 of the year following the reporting calendar year.

(3) Generators are not required to submit the information
required in paragraph (1) of this subsection if they certify on the annual
summary that all of the following conditions have been met:

(A) (No change.)

(B) no acute hazardous waste was generated or accumu-
lated during the year exceeding the limits specified in §335.78(e)(1)
and (2) of this title [(relating to Special Requirements for Hazardous
Waste Generated by Conditionally Exempt Small Quantity Genera-
tors)];

(C) (No change.)

(4) Generators who are regulated under §335.78 of this title
[(relating to Special Requirements for Hazardous Waste Generated by
Conditionally Exempt Small Quantity Generators)] and also meet the
requirements of paragraph (3) of this subsection are not required to
submit an annual summary.

(b) A generator who ships his hazardous waste off-site must
also report the information specified in §335.71 of this title (relating
to Biennial Reporting). Any waste related information that has already
been submitted by generators under the requirements of this section or
§335.71 of this titleneed not be included in the reports from permitted
or interim status facilities under 40 CFR §264.75 or §265.75.

§335.10. Shipping and Reporting Procedures Applicable to Genera-
tors of Hazardous Waste or Class 1 Waste and Primary Exporters of
Hazardous Waste.

(a) Except as provided in subsection (g) and (h) of this section,
no generator of hazardous or Class 1 waste consigned to an off-site solid
waste process, storage, or disposal facility within the United States or
primary exporters of hazardous waste consigned to a foreign country
shall cause, suffer, allow, or permit the shipment of hazardous waste or
Class 1 waste unless:

(1) for generators of industrial nonhazardous Class 1 waste
in a quantity greater than 100 kilograms per month and/or generators
of hazardous waste shipping hazardous waste which is part of a total
quantity of hazardous waste generated in quantities greater than 100
kilograms in a calendar month, or quantities of acute hazardous waste
in excess of quantities specified in §335.78(e) of this title (relating to
Special Requirements for Hazardous Waste Generated by Condition-
ally Exempt Small Quantity Generators), who consign that waste to an
off-site solid waste storage, processing, or disposal facility in Texas;
a Texas Natural Resource Conservation Commission (TNRCC) man-
ifest on Form TNRCC-0311 [,and, if necessary, TNRCC-0311B] is
prepared;

(2) the generator is either an industrial generator that
generates less than 100 kilograms of nonhazardous Class 1 waste
per month and less than the quantity limits of hazardous waste
specified in §335.78 of this title [(relating to Special Requirements for
Hazardous Waste Generated by Conditionally Exempt Small Quantity
Generators)] or a municipal generator that generates less than the
quantity limit of hazardous waste specified in §335.78 of this title;

(3) - (6) (No change.)

(b) The manifest shall contain the following information.

(1) - (4) (No change.)

(5) The manifest shall contain the generator’s TNRCC
[Texas Natural Resource Conservation Commission (TNRCC)] reg-
istration and/or permit number. Conditionally exempt small quantity
generators (CESQGs) of hazardous waste or industrial generators
of less than 100 kg per month of nonhazardous Class 1 waste and
less than CESQG limits of hazardous waste that are exempt from
manifesting may voluntarily choose to manifest their hazardous or
Class 1 industrial nonhazardous waste. Such exempt generators may
utilize the letters "CESQG" for their TNRCC generator registration
number.

(6) - (13) (No change.)

(14) The manifest shall contain the company name and site
address of the facilities designated to receive the waste identified on
the manifest and an alternate facility, if designated. Except as provided
otherwise in §335.78 of this title [(relating to Special Requirementsfor
Hazardous Waste Generated by Conditionally Exempt Small Quantity
Generators)] for the shipment of hazardous wastes that are required
to be manifested under subsection (a) of this section, generators shall
designate on the manifest only those storage, processing, or disposal
facilities which are authorized under the Resource Conservation and
Recovery Act (RCRA) of 1976, Subtitle C, or an approved state haz-
ardous waste program administered in lieu thereof.

(15) (No change.)

(16) The manifest shall contain the TNRCC [Texas
Natural Resource Conservation Commission’s or Texas Department
of Health’ s state] storage, processing, or disposal facility registration
and/or permit number.

(17) The manifest shall contain the appropriate notation
in the hazardous materials (HM) column of the Texas uniform haz-
ardous waste manifest. The form has been designed to allow the list-
ing of both federally regulated wastes and wastes regulated solely by
the state. In order to distinguish between federally regulated wastes
and other waste, as required by United States Department of Trans-
portation (DOT) regulations (49 Code of Federal Regulations (CFR)
§172.201(a)(1)), the TNRCC [Texas Natural Resource Conservation
Commission] has added an HM [a hazardous materials (HM)] column
on the manifest before the DOT [United States Department of Trans-
portation] description. When a waste shipment consists of both feder-
ally regulated materials and state-regulated wastes, the HM [hazardous
materials(HM)] column must be checked or marked for only those line
entries which are regulated under federal law as hazardous wastes or
hazardous materials.

(18) The manifest shall contain the DOT [UnitedStatesDe-
partment of Transportation] proper shipping name, hazard class, and
identification number (UN/NA) for each hazardous waste as identified
in 49 CFR [Code of Federal Regulations] Parts 171-177. If the ship-
ment contains non-hazardous waste solely regulated by the TNRCC
[TexasNatural ResourceConservation Commission], then the TNRCC
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[Texas Natural Resource Conservation Commission] waste classifica-
tion code description should be used. [If additional spaceisneeded for
wastedescriptions, enter theseadditional descriptionsin Item28 on the
continuation sheet.]

(19) - (20) (No change.)

(21) The manifest shall contain the unit of measure of each
waste described on each line. The appropriate abbreviation for the unit
of measure may be found in Appendix I, Table 1 of 40 CFR [Code of
Federal Regulations,] Parts 264 or 265.

(22) The manifest shall contain the TNRCC [Texas Natu-
ral Resource Conservation Commission] waste classification code as-
signed to the waste by the generator.

(23) - (24) (No change.)

(c) (No change.)

(d) At the time of waste transfer, the generator shall:

(1) - (2) (No change.)

(3) retain one copy, in accordance with §335.13(i)
[§335.123(a)] of this title (relating to Recordkeeping and Reporting
Procedures Applicable to Generators Shipping Hazardous Waste or
Class 1[I] Waste and Primary Exporters of Hazardous Waste); and

(4) (No change.)

(e) For shipments of hazardous waste or Class 1[I ] waste
within the United States solely by water (bulk shipments only), the
generator shall send three copies of the manifest dated and signed in
accordance with this section to the owner or operator of the designated
facility or to the last water (bulk shipment) transporter to handle the
waste in the United States if exported by water. Copies of the manifest
are not required for each transporter.

(f) For rail shipments of hazardous waste or Class 1[I ] waste
within the United States which originate at the site of generation, the
generator shall send at least three copies of the manifest dated and
signed in accordance with this section to:

(1) - (3) (No change.)

(g) No manifest is required for the shipment of Class 1[I ]
waste which is not hazardous waste to property owned or otherwise
effectively controlled by the owner or operator of an industrial plant,
manufacturing plant, mining operation, or agricultural operation from
which the waste results or is produced, provided that the property is
within 50 miles of the plant or operation and the waste is not com-
mingled with waste from any other source or sources. An industrial
plant, manufacturing plant, mining operation, or agricultural operation
owned by one person shall not be considered another source with re-
spect to other plants or operations owned by the same person.

(h) (No change.)

§335.11. Shipping Requirements for Transporters of Hazardous
Waste or Class 1[I ] Waste.

(a) No transporter may cause, suffer, allow, or permit the ship-
ment of solid waste for which a manifest is required under §335.10
of this title (relating to Shipping and Reporting Procedures Applicable
to Generators of Hazardous Waste or Class 1[I ] Waste and Primary
exporters of hazardous waste) to an off-site storage, processing, or dis-
posal facility, unless the transporter:

(1) obtains a manifest completed by the generator or pri-
mary exporter where appropriate in accordance with §335.10 of this ti-
tle [(relating to Shipping and Reporting ProceduresApplicableto Gen-
erators of HazardousWaste or Class I Wasteand Primary Exporters of
Hazardous Waste)];

(2) - (4) (No change.)

(b) The transporter shall ensure that the manifest accompanies
the municipal hazardous waste or Class 1[I ] waste.

(c) No transporter may cause, suffer, allow, or permit the de-
livery of a shipment of hazardous waste or Class 1[I ] waste to another
transporter designated on the manifest, unless the transporter:

(1) (No change.)

(2) retains one copy of the manifest in accordance with
§335.14(a) of this title (relating to Recordkeeping Requirements Ap-
plicable to Transporters of Hazardous Waste or Class 1[I ] Waste);

(3) - (4) (No change.)

(d) No transporter may cause, suffer, allow, or permit the de-
livery of a shipment of municipal hazardous waste or Class 1[I ] waste
to a storage, processing, or disposal facility, unless the transporter:

(1) (No change.)

(2) retains one copy of the manifest in accordance with
§335.14(a) of this title [(relating to Recordkeeping Requirements Ap-
plicable to Transporters of Hazardous Waste or ClassI Waste)]; and

(3) (No change.)

(e) The requirements of subsections (b) - (d) and (f) of this
section do not apply to water (bulk shipment) transporters if:

(1) - (4) (No change.)

(5) a copy of the shipping paper or manifest is retained by
each water (bulk shipment) transporter in accordance with §335.14(b)
of this title [(relating to Recordkeeping Requirements Applicable to
Transporters of Hazardous Waste or Class I Waste)].

(f) For shipments involving rail transportation, the require-
ments of subsections (b) - (e) of this section do not apply and the
following requirements do apply.

(1) When accepting Class 1[I ] waste from a nonrail trans-
porter, the initial rail transporter must:

(A) - (C) (No change.)

(D) retain one copy of the manifest and rail shipping
paper in accordance with §335.14(c) of this title [(relating to Record-
keeping Requirements Applicable to Transportersof HazardousWaste
or Class I Waste)].

(2) (No change.)

(3) When delivering Class 1[I] waste or municipal haz-
ardous waste to the designated facility, a rail transporter must:

(A) (No change.)

(B) retain a copy of the manifest or signed shipping pa-
per in accordance with §335.14(c) of this title [(relatingtoRecordkeep-
ing Requirements Applicable to Transporters of Hazardous Waste or
Class I Waste)].

(4) When delivering hazardous waste or Class 1[I ] waste
to a nonrail transporter, a rail transporter must:

(A) (No change.)
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(B) retain a copy of the manifest in accordance with
§335.14(c) of this title [(relating to Recordkeeping Requirements Ap-
plicable to Transporters of Hazardous Waste or Class I Waste)].

(5) Before accepting municipal hazardous waste or Class
1 [I ] waste from a rail transporter, a nonrail transporter must sign and
date the manifest and provide a copy to the rail transporter.

(g) Transporters who transport hazardous waste or Class 1[I ]
waste out of the United States shall:

(1) indicate on the manifest the date the municipal haz-
ardous waste or Class 1[I ] waste left the United States under the item
labeled "special handling instructions and additional information";

(2) sign the manifest and retain one copy in accordance
with §335.14(c) of this title [(relating to Recordkeeping Requirements
Applicable to Transporters of Hazardous Waste or Class I Waste)];

(3) - (4) (No change.)

(h) The transporter must deliver the entire quantity of munici-
pal hazardous waste or Class 1[I ] waste which he has accepted from a
generator or a transporter to:

(1) - (4) (No change.)

(i) (No change.)

§335.12. Shipping Requirements Applicable to Owners or Operators
of Storage, Processing, or Disposal Facilities.

(a) No owner or operator of a storage, processing, or disposal
facility may accept delivery of solid waste for which a manifest is re-
quired under §335.10 of this title (relating to Shipping and Reporting
Procedures Applicable to Generators of Hazardous Waste or Class 1[I ]
Waste and Primary Exporters of Hazardous Waste), for off-site storage,
processing, or disposal unless:

(1) - (5) (No change.)

(b) If a facility receives, from a rail or water (bulk shipment)
transporter, hazardous waste or Class 1[I ] waste which is accompa-
nied by a shipping paper containing all the information required on the
manifest, the owner or operator, or his agent, shall:

(1) sign and date each copy of the manifest or shipping pa-
per (if the manifest has not been received) to certify that the hazardous
waste or Class 1[I ] waste covered by the manifest or the shipping pa-
per was received;

(2) - (3) (No change.)

(4) retain at the facility a copy of each shipping paper
and manifest in accordance with §335.15(a) of this title [(relating to
Recordkeeping and Reporting Requirements Applicable to Owners or
Operators of Storage, Processing, or Disposal Facilities)].

(c) If a facility receives hazardous waste or Class 1[I ] waste
accompanied by a manifest, or in the case of shipments by rail or wa-
ter (bulk shipment), by a shipping paper, the owner or operator, or his
agent, must note any significant discrepancies on each copy of the man-
ifest or shipping paper (if the manifest has not been received).

(1) Manifest discrepancies are differences between the
quantity or type of hazardous waste or Class 1[I ] waste designated on
the manifest or shipping paper, and the quantity or type of hazardous
waste or Class 1[I ] waste a facility actually received. Significant
discrepancies in type are obvious differences which can be discovered
by inspection or waste analysis, such as waste solvent substituted
for waste acid, or toxic constituents not reported in the manifest or
shipping paper. Significant discrepancies in quantity are:

(A) - (B) (No change.)

(2) (No change.)

(d) (No change.)

§335.13. Recordkeeping and Reporting Procedures Applicable to
Generators Shipping Hazardous Waste or Class 1 Waste and Primary
Exporters of Hazardous Waste.

(a) - (d) (No change.)

(e) The following figure is a graphic representation illustrating
generator, waste type, shipment type, and report method.
Figure: 30 TAC §335.13(e)

(f) A registered generator is defined as[:]

[(1)] an in-state generator who has complied with §335.6
of this title (relating to Notification Requirements), and is assigned a
solid waste registration number [;or]

[(2) aTexasparent or aTexassister company of atwinplant
(maquiladora) who imports hazardous waste or Class 1 waste from a
foreign country into or through Texas].

(g) - (n) (No change.)

§335.14. Recordkeeping Requirements Applicable to Transporters of
Hazardous Waste or Class 1[I ] Waste.

(a) A transporter of hazardous waste or Class 1[I] waste shall
retain a copy of each manifest signed by the generator or, in the case of
exports of hazardous waste, the primary exporter; the transporter; and
the next designated transporter, or the owner or operator of the facility
designated on the manifest for a minimum of at least three years from
the date of initial shipment.

(b) For shipments delivered to the facility designated on the
manifest by water (bulk shipment), each water (bulk shipment) trans-
porter must retain a copy of a shipping paper containing all the infor-
mation required by §335.11(e) of this title (relating to Shipping Re-
quirements for Transporters of Hazardous Waste or Class 1[I ] Waste)
for a minimum of three years from the date of initial shipment.

(c) For shipments of hazardous waste or Class 1[I ] waste by
rail within the United States:

(1) the initial rail transporter must keep a copy of the
manifest and shipping paper with all of the information required in
§335.11(f)(2) of this title [(relating to Shipping Requirements for
Transporters of Hazardous Waste or Class I Waste)] for a period of
three years from the date the hazardous waste or Class 1[I ] waste was
accepted by the initial transporter; and

(2) the final rail transporter must keep a copy of the signed
manifest (or the shipping paper if signed by the designated facility in
lieu of the manifest) for a period of three years from the date the haz-
ardous waste or Class 1[I ] waste was accepted by the initial transporter.

(d) - (e) (No change.)

§335.17. Special Definitions for Recyclable Materials and Nonhaz-
ardous Recyclable Materials.

(a) For the purposes of the definition of solid waste in §335.1
of this title (relating to Definitions) and §335.24 of this title (relating to
Requirements for Recyclable Materials and Nonhazardous Recyclable
Materials):

(1) (No change.)

(2) sludge has the same meaning used in Texas Health and
Safety Code, §361.003 [the Solid Waste Disposal Act, Texas Civil
Statutes, Article 4477-7, §2];

(3) - (7) (No change.)
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(8) a material is accumulated speculatively if it is accumu-
lated before being recycled. A material is not accumulated specula-
tively, however, if the person accumulating it can show that the material
is potentially recyclable and has a feasible means of being recycled; and
that, during the calendar year (commencing on January 1), the amount
of material that is recycled, or transferred to a different site for recy-
cling, equals at least 75% by weight or volume of the amount of that
material accumulated at the beginning of the period. In calculating the
percentage of turnover, the 75% requirement is to be applied to each
material of the same type (e.g., slags from a single smelting process)
that is recycled in the same way (i.e., from which the same material is
recovered or that is used in the same way). Materials accumulating in
units that would be exempt from regulation under 40 Code of Federal
Regulations (CFR) §261.4(c) are not to be included in making the cal-
culation. (Materials that are already defined as solid wastes also are not
to be included in making the calculation.) Materials are no longer in
this category once they are removed from accumulation for recycling,
however.

(9) (No change.)

(10) Processed scrap metal is scrap metal which has been
manually or physically altered to either separate it into distinct materi-
als to enhance economic value or to improve the handling of materials.
Processed scrap metal includes, but is not limited to,scrap metal which
has been baled, shredded, sheared, chopped, crushed, flattened, cut,
melted, or separated by metal type (i.e., sorted), and, fines, drosses and
related materials which have been agglomerated. (Note: shredded cir-
cuit boards being sent for recycling are not considered processed scrap
metal. They are covered under the exclusion from the definition of
solid waste for shredded circuit boards being recycled (40 CFR [Code
of Federal Regulations] §261.4(a)(14)).

(11) - (12) (No change.)

(b) Other portions of this chapter that relate to solid wastes that
are recycled include §335.1 of this title [(relating to Definitions)], un-
der the definition of Solid Waste, §335.6 of this title (relating to Notifi-
cation Requirements), §335.18 of this title (relating to Variances from
Classification as a Solid Waste), §335.19 of this title (relating to Stan-
dards and Criteria for Variances from Classification as a Solid Waste),
§335.24 of this title [(relating to Requirements for Recyclable Materi-
alsand NonhazardousRecyclableMaterials)], and Subchapter H of this
chapter (relating to Standards for the Management of Specific Wastes
and Specific Types of Materials).

§335.24. Requirements for Recyclable Materials and Nonhazardous
Recyclable Materials.

(a) - (b) (No change.)

(c) The following recyclable materials are not subject to reg-
ulation under Subchapters B-I or O of this chapter (relating to Haz-
ardous Waste Management General Provisions; Standards Applicable
to Generators of Hazardous Waste; Standards Applicable to Trans-
porters of Hazardous Waste; Permitting Standards for Owners and Op-
erators of Hazardous Waste Storage, Processing, or Disposal Facilities;
Interim Standards for Owners and Operators of Hazardous Waste Stor-
age, Processing, or Disposal Facilities; Location Standards for Haz-
ardous Waste Storage, Processing, or Disposal; Standards for the Man-
agement of Specific Wastes and Specific Types of Facilities; Prohibi-
tion on Open Dumps; and Land Disposal Restrictions); Chapter 1 of
this title (relating to Purpose of Rules, General Provisions); Chapter 3
of this title (relating to Definitions); Chapter 10 of this title (relating to
Commission Meetings); Chapter 20 of this title (relating to Rulemak-
ing); Chapter 37 of this title (relating to Financial Assurance); Chapter
39 of this title (relating to Public Notice); Chapter 40 of this title (relat-
ing to Alternative Dispute Resolution Procedures); Chapter 50 of this

title (relating to Action on Applications); Chapter 55 of this title (relat-
ing to Request for Contested Case Hearings); Chapter 70 of this title
(relating to Enforcement); Chapter 80 of this title (relating to Contested
Case Hearings); Chapter 86 of this title (relating to Special Provisions
for Contested Case Hearings; Chapter 261 of this title (relating to Intro-
ductory Provisions); Chapter 277 of this title (relating to Use Determi-
nations for Tax Exemption for Pollution Control Property) or Chapter
305 of this title (relating to Consolidated Permits), except as provided
in subsections (g) and (h) of this section:

(1) (No change.)

(2) scrap metal that is not already excluded under 40 CFR
[Code of Federal Regulations] §261.4(a)(13);

(3) fuels produced from the refining of oil-bearing
hazardous waste along with normal process streams at a petroleum
refining facility if such wastes result from normal petroleum refining,
production, and transportation practices (this exemption does not
apply to fuels produced from oil recovered from oil- bearing hazardous
waste, where such recovered oil is already excluded under 40 CFR
[Code of Federal Regulations] §261.4(a)(12)); and

(4) (No change.)

(d) (No change.)

(e) Owners or operators of facilities that store recyclable ma-
terials before they are recycled are regulated under all applicable pro-
visions of this chapter, and Chapter 305 of this title (relating to Con-
solidated Permits); Chapter 1 of this title (relating to Purpose of Rules,
General Provisions); Chapter 3 of this title (relating to Definitions);
Chapter 10 of this title (relating to Commission Meetings); Chapter 20
of this title (relating to Rulemaking); Chapter 37 of this title (relating
to Financial Assurance); Chapter 39 of this title (relating to Public No-
tice); Chapter 40 of this title (relating to Alternative Dispute Resolution
Procedures); Chapter 50 of this title (relating to Action on Applica-
tions); Chapter 55 of this title (relating to Request for Contested Case
Hearings); Chapter 70 of this title (relating to Enforcement); Chapter
80 of this title (relating to Contested Case Hearings); Chapter 277 of
this title (relating to Use Determinations for Tax Exemption for Pollu-
tion Control Property); and the notification requirements under §335.6
of this title [(relating to Notification Requirements)], except as pro-
vided in subsections (a) - (c) of this section. The recycling process
itself is exempt from regulation.

(f) Owners or operators of facilities that recycle recyclable ma-
terials without storing them before they are recycled are subject to the
following requirements, except as provided in subsections (a) - (c) of
this section:

(1) notification requirements under §335.6 of this title [(re-
lating to Notification Requirements)];

(2) (No change.)

(g) Recyclable materials (excluding those listed in subsections
(b)(4), (c)(1) and (2) - (5) of this section) remain subject to the re-
quirements of §§335.4, 335.6, and 335.9 - 335.15 [§§335.9-335.15] of
this title (relating to General Prohibitions; Notification Requirements;
Recordkeeping and Annual Reporting Procedures Applicable to Gener-
ators; Shipping and Reporting Procedures Applicable to Generators of
Hazardous Waste or Class 1 Waste and Primary Exporters of Hazardous
Waste; Shipping Requirements for Transporters of Hazardous Waste or
Class 1 Waste; Shipping Requirements Applicable to Owners or Opera-
tors of Storage, Processing, or Disposal Facilities; Recordkeeping and
Reporting Procedures Applicable to Generators Shipping Hazardous
Waste or Class 1 Waste; Recordkeeping Requirements Applicable to
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Transporters of Hazardous Waste or Class 1 Waste; and Recordkeep-
ing and Reporting Requirements Applicable to Owners or Operators of
Storage, Processing, or Disposal Facilities), as applicable. Recyclable
materials listed in subsections (b)(4) and (c)(2) of this section remain
subject to the requirements of subsection (h) of this section.

(h) Industrial solid wastes that are nonhazardous recyclable
materials and recyclable materials listed in subsection (b)(4) and sub-
section (c)(2) of this section remain subject to the requirements of
§335.4 of this title [(relating to General Prohibitions)]. In addition,
industrial solid wastes that are nonhazardous recyclable materials and
recyclable materials listed in subsection (c)(2) of this section remain
subject to the requirements of §335.6 of this title [(relating to Noti-
fication Requirements)]. Industrial solid wastes that are nonhazardous
recyclable materials and recyclable materials listed in subsection (b)(4)
and subsection (c)(2) of this section may also be subject to the require-
ments of §§335.10 - 335.15 of this title [(relating to Shipping and Re-
porting Procedures Applicable to Generators of Hazardous Waste or
Class 1 Waste and Primary Exporters of Hazardous Waste; Shipping
Requirements for Transporters of Hazardous Waste or Class 1 Waste;
Shipping RequirementsApplicable to Ownersor Operatorsof Storage,
Processing, or Disposal Facilities; Recordkeeping and Reporting Pro-
ceduresApplicabletoGeneratorsShippingHazardousWasteor Class1
Wasteand Primary Exportersof HazardousWaste; Recordkeeping Re-
quirements Applicable to Transporters of Hazardous Waste or Class 1
Waste; and Recordkeeping and Reporting RequirementsApplicable to
Ownersor Operatorsof Storage, Processing, or Disposal Facilities)], as
applicable, if the executive director determines that such requirements
are necessary to protect human health and the environment. In making
the determination, the executive director shall consider the following
criteria:

(1) - (9) (No change.)

(i) Except as provided in Texas Health and Safety Code, [the
Solid Waste Disposal Act, Health and Safety Code,] §361.090, facili-
ties managing recyclable materials that are required to obtain a permit
under this section may also be permitted to manage nonhazardous recy-
clable materials at the same facility if the executive director determines
that such regulation is necessary to protect human health and the en-
vironment. In making this determination, the executive director shall
consider the following criteria:

(1) - (12) (No change.)

(j) (No change.)

(k) Owners or operators of facilities subject to hazardous
waste permitting requirements with hazardous waste management
units that recycle hazardous wastes are subject to the requirements of
40 CFR [Code of Federal Regulations] Part 264 or Part 265, Subparts
AA and BB, as adopted by reference under §335.152(a)(17) - (18) and
§335.112(a)(19) - (20) of this title (relating to Standards).

(l) Hazardous waste that is exported to or imported from des-
ignated member countries of the Organization for Economic Cooper-
ation and Development (OECD), as defined in 40 CFR [Code of Fed-
eral Regulations (CFR)] §262.58(a)(1), for purpose of recovery, and
any person who exports or imports such hazardous waste, is subject to
the requirements of 40 CFR Part 262, Subpart H (both federal regula-
tion references as amended and adopted through April 12, 1996 at 61
FedReg 16290), if the hazardous waste is subject to the federal man-
ifesting requirements of 40 CFR Part 262, or subject to the universal
waste management standards of 40 CFR Part 273, or subject to Sub-
chapter H, Division 5 of this chapter [§335.261 of this title] (relating
to Universal Waste Rule).

(m) Other portions of this chapter that relate to solid wastes
that are recycled include §335.1 of this title (relating to Definitions),
under the definition of "Solid Waste," §335.6 of this title [(relating
to Notification Requirements)], §335.17 of this title (relating to
Special Definitions for Recyclable Materials and Nonhazardous
Recyclable Materials), §335.18 of this title (relating to Variances
from Classification as a Solid Waste), §335.19 of this title (relating
to Standards and Criteria for Variances from Classification as a Solid
Waste), and Subchapter H of this chapter [(relating to Standards for
theManagement of Specific Wastesand Specific Typesof Materials)].

§335.28. Adoption of Memoranda of Understanding by Reference.

(a) The [following memorandaof understanding between the
commission and other state agencies, required to be adopted by rule
as set forth in the Texas Water Code, §5.104, are adopted by refer-
ence. Copies of these documents are available upon request from the
Texas Natural Resource Conservation Commission, Chief Clerk’ s Of-
fice, P.O. Box 13087, Austin, Texas 78711-3087, (512) 239-3300.]

[(1) The] memorandum of understanding (effective July
14, 1987) between the attorney general of Texas and the Texas
Water Commission, which concerns public participation in the state
hazardous waste enforcement process,is adopted by reference.

(b) [(2)] The memorandum of understanding [(effective
September 1, 1987)] between the Texas Department of Health and
the Texas Natural Resource Conservation [Water] Commission,
which concerns radiation control functions and mutual cooperation,
is adopted by reference under §7.118 of this title (relating to Memo-
randum of Understanding between the Texas Department of Health
and the Texas Natural Resource Conservation Commission Regarding
Radiation Control Functions [the regulation and management of
radioactive mixed wastes].

(c) Copiesof thesedocumentsareavailableupon request from
the Texas Natural Resource Conservation Commission, Office of the
Chief Clerk, MC 105, P.O. Box 13087, Austin, Texas 78711- 3087,
(512) 239-3300.

§335.29. Adoption of Appendices by Reference.

The following appendices contained in 40 Code of Federal Regulations
Part 261 are adopted by reference as amended and adopted through
April 1, 1987, and as further amended as indicated in each paragraph:

(1) Appendix I - Representative Sampling Methods;

(2) Appendix II - Method 1311 Toxicity Characteristic
Leaching Procedure (TCLP) (as amended through August 31, 1993,
[at] (58 FR [FedReg] 46040));

(3) Appendix III--Chemical Analysis Test Methods (as
amended through August 31, 1993, [at] (58 FR [FedReg] 46040));

(4) Appendix VII - Basis for Listing Hazardous Waste (as
amended through August 6, 1998, [at] (63 FR [FedReg] 42110));

(5) Appendix VIII - Hazardous Constituents (as amended
through May 4, 1998, [at] (63 FR [FedReg] 24596)); and

(6) Appendix IX - Wastes Excluded Under §260.20 and
§260.22 (as amended through October 19, 1999, (64 FR 56256)).

§335.31. Incorporation of References.

When used in Chapter 335 of this title (relating to Industrial Solid
Waste and Municipal Hazardous Waste), the references contained in 40
Code of Federal Regulations (CFR)§260.11 are incorporated by refer-
ence as amended and adopted in the CFR[Codeof Federal Regulations]
through May 14, 1999 (64 FR 26315) [June 13, 1997, at 62 FedReg
32451].
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103223
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER B. HAZARDOUS WASTE
MANAGEMENT GENERAL PROVISIONS
30 TAC §§335.41, 335.43 - 335.47

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code (TWC),
§5.103 and §5.105, which provide the commission with the au-
thority to adopt any rules necessary to carry out its powers and
duties under the provisions of the TWC or other laws of this
state; and under Texas Health and Safety Code (THSC), Solid
Waste Disposal Act, §361.017 and §361.024, which authorize
the commission to regulate industrial solid waste and municipal
hazardous waste and to adopt rules consistent with the general
intent and purposes of the THSC.

The proposed amendments implement THSC, Chapter 361.

§335.41. Purpose, Scope and Applicability.

(a) The purpose of this chapter is to implement a state haz-
ardous waste program which controls from point of generation to ulti-
mate disposal those wastes which have been identified by the admin-
istrator of the EPA [United States Environmental Protection Agency
(EPA)] in 40 Code of Federal Regulations (CFR) Part 261.

(b) (No change.)

(c) Except as provided in §335.47 of this title (relating to Spe-
cial Requirements for Persons Eligible for a Federal Permit by Rule),
Subchapter E of this chapter [(relating to Interim Standards for Own-
ersand Operatorsof HazardousWasteStorage, Processing or Disposal
Facilities)] and Subchapter F of this chapter [(relating to Permitting
Standardsfor OwnersandOperatorsof HazardousWaste, Storage, Pro-
cessing, or Disposal Facilities)] do not apply to the owner or operator
of a publicly-owned treatment works (POTW) which processes, stores,
or disposes of hazardous waste.

(d) Subchapter E of this chapter [(relating to InterimStandards
for Owners and Operators of Hazardous Waste Storage, Processing,
or Disposal Facilities)] and Subchapter F of this chapter [(relating to
Permitting Standards for Owners and Operators of Hazardous Waste,
Storage, Processing, or Disposal Facilities)] do not apply to:

(1) the owner or operator of an elementary neutralization
unit or a wastewater treatment unit as defined in §335.1 of this title
[(relating to Definitions)], provided that if the owner or operator is di-
luting hazardous ignitable (D001) wastes (other than the D001 High
TOC Subcategory defined in 40 CFR §268.40, Table Treatment Stan-
dards for Hazardous Wastes), or reactive (D003) waste, to remove the
characteristic before land disposal, the owner/operator must comply
with the requirements set out in 40 CFR §264.17(b);

(2) - (4) (No change.)

(e) Subchapter E of this chapter does not apply to:

(1) (No change.)

(2) the owner or operator of a solid waste facility who
stores, processes,or disposes of hazardous waste received from a
conditionally exempt small quantity generator.

(f) The following requirements apply to residues of hazardous
waste in containers.[:]

(1) (No change.)

(2) For purposes of determining whether a container is
empty under this subsection, the following provisions apply:

(A) a container or an inner liner removed from a con-
tainer that has held any hazardous waste, except a waste that is a com-
pressed gas or that is identified as an acute hazardous waste listed in 40
CFR §§261.31, 261.32,or 261.33(e) is empty if:

(i) - (iii) (No change.)

(B) (No change.)

(C) a container or an inner liner removed from a
container that has held an acute hazardous waste listed in 40 CFR
§§261.31, 261.32,or 261.33(e) is empty if:

(i) - (iii) (No change.)

(g) Subchapters B - F and O of this chapter [(relating to Haz-
ardous Waste Management General Provisions; Standards Applicable
to Generators of Hazardous Waste; Standards Applicable to Trans-
porters of Hazardous Waste; Interim Standards for Owners and Oper-
ators of Hazardous Waste Storage, Processing, or Disposal Facilities;
Permitting Standards for Owners and Operators of Hazardous Waste
Storage, Processing or Disposal Facilities; and Land Disposal Restric-
tions)] do not apply to hazardous waste which is managed as a recy-
clable material described in §§335.24(b) and (c) of this title (relating to
Requirements for Recyclable Materials and Nonhazardous Recyclable
Materials), except to the extent that requirements of these subchapters
are referred to in Subchapter H of this chapter (relating to Standards for
the Management of Specific Wastes and Specific Types of Facilities)
and Chapter 324 of this title (relating to Used Oil).

(h) Subchapter E of this chapter [(relating to InterimStandards
for Owners and Operators of Hazardous Waste, Storage, Processing,
or Disposal Facilities)] and Subchapter F of this chapter [(relating to
Permitting Standards for Owners and Operators of Hazardous Waste,
Storage, Processing, or Disposal Facilities)] apply to owners or oper-
ators of all facilities which treat, store, or dispose of hazardous waste
referred to in Subchapter O of this chapter [(relating to Land Disposal
Restrictions)].

(i) Except as provided in §335.47 of this title [(relating to
Special Requirements for Persons Eligible for a Federal Permit by
Rule)], Subchapter F of this chapter [(relating to Permitting Standards
for Owners and Operators of Hazardous waste Storage, Processing, or
Disposal Facilities)] does not apply to persons disposing of hazardous
waste by means of underground injection. However, Subchapter F of
this chapter does apply to the aboveground storage or processing of
hazardous waste before it is injected underground.

(j) (No change.)

§335.43. Permit Required.
(a) Except as provided in [subsection (b) of this section and]

§335.2 of this title (relating to Permit Required), no person shall store,
process, or dispose of hazardous waste without first having obtained a
permit from the Texas Natural Resource Conservation [Water] Com-
mission.
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[(b) Any owner or operator of asolid wastemanagement facil-
ity that is in existence on the effective date of a statutory or regulatory
change that subjects the owner or operator to a requirement to obtain
a hazardous waste permit who has filed a hazardous waste permit ap-
plication with the commission in accordance with the rules and reg-
ulations of the commission, may continue the storage, processing, or
disposal of hazardous waste until such time as the Texas Water Com-
mission approvesor denies theapplication, or, if theowner or operator
becomes subject to a requirement to obtain a hazardous waste permit
after November 8, 1984, except asprovided by theUnited StatesEnvi-
ronmental Protection Agency or commission rules relative to termina-
tion of interim status. If a solid waste facility which has been receiv-
ing waste from off-site sources has become a commercial hazardous
waste management facility as a result of the federal toxicity charac-
teristic rule effective September 25, 1990, and is required to obtain a
hazardous waste permit, such a facility that qualifies for interim status
is limited to those activities that qualify it for interim status until the
facility obtains the hazardous waste permit. Owners and operators of
waste management facilities that are in existence on the effective date
of statutory or regulatory amendments under the Solid WasteDisposal
Act, TexasCivil Statutes, Article4477-7, or theResourceConservation
and Recovery Act of 1976, asamended, 42 United States Code, §6901
et seq., that render the facility subject to the requirement to obtain a
hazardouswastepermit, may continueto operate if Part A of their per-
mit application is submitted no later than:]

[(1) six months after the date of publication of regulations
by the United StatesEnvironmental Protection Agency pursuant to the
Resource Conservation and Recovery Act of 1976, asamended, which
first require them to comply with the standards set forth in Subchapter
E of this chapter (relating to Interim Standards for Owners and Oper-
ators of Hazardous Waste Storage, Processing or Disposal Facilities),
or Subchapter H of this chapter (relating to Standards for the Manage-
ment of Specific Wastes and Specific Types of Facilities); or]

[(2) 30 days after the date they first become subject to the
standards set forth in Subchapter E of this chapter (relating to Interim
Standardsfor ownersand Operatorsof HazardousWasteStorage, Pro-
cessing or Disposal Facilities), or Subchapter H of this chapter (relat-
ing to Standards for the Management of Specific Wastes and Specific
Types of Facilities); whichever first occurs; or]

[(3) for generators who generate greater than 100 kilo-
grams but less than 1,000 kilograms of hazardous waste in a calendar
month and who process, store, or dispose of these wastes on-site, a
Part A permit application shall be submitted to the Environmental
Protection Agency by March 24, 1987, as required by 40 Code of
Federal Regulations, §270.10(e)(1)(iii).]

[(c) The following words and terms, when used in subsection
(b) of this section, shall have the following meanings unless the text
clearly indicates otherwise.]

[(1) On-Site Storage, Processing, or Disposal--On-site
storage, processing, or disposal occurswhen industrial solid waste is:]

[(A) Collected, handled, stored, processed, or disposed
of within theproperty boundariesof atract of land owned or otherwise
effectively controlled by the owners or operators of the particular in-
dustrial plant, manufacturing plant, mining operation, or agricultural
operation from which thewaste resultsor isproduced, and which tract
of land iswithin50milesfromtheplant or operationwhich isthesource
of the industrial waste; and]

[(B) Theindustrial solid wasteisnot collected, handled,
stored, processed, or disposedof withsolidwastefromany other source
or sources. An industrial plant, manufacturing plant, mining operation,
or agricultural operation owned by one person shall not be considered

an "other source" with respect to other plantsand operationsowned by
the same person.]

[(2) Commenced On-SiteStorage, Processing, or Disposal
of Hazardous Waste--A person has commenced on-site storage, pro-
cessing, or disposal of hazardouswasteif theowner or operator hasob-
tained all necessary federal, state, and local preconstruction approvals
or permits as required by applicable federal, state, and local hazardous
waste control statutes, regulations, or ordinances; and either:]

[(A) a continuous physical, on-site construction
program has begun; or]

[(B) the owner or operator has entered into contractual
obligations, which cannot becancelled or modified without substantial
loss, for construction of thefacility tobecompletedwithin areasonable
time.]

[(d) Subsection (b) of thissection shall not apply to afacility if
it has been previously denied a hazardous waste permit or if authority
to operate the facility has been previously terminated.]

(b) [(e)] Upon receipt of federal Hazardous and Solid Waste
Act (HSWA) authorization for the Texas Natural Resource Conserva-
tion [Water] Commission’s [(commission)] Hazardous Waste Program,
the commission shall be authorized to enforce the HSWA provisions
that the EPA [Environmental Protection Agency (EPA)] imposed in
hazardous waste permits that were issued before the HSWA authoriza-
tion was granted.

§335.44. Application for Existing On-Site Facilities.

(a) In order to satisfy the application deadline specified in
§335.2(c) [§335.43(b)] of this title (relating to Permit Required),
an application must be submitted prior to that date which contains
information defining the following:

(1) - (5) (No change.)

(b) - (d) (No change.)

§335.45. Effect on Existing Facilities.

(a) Effect on permitted off-site facilities. Subchapters B - E
of this chapter (relating to Hazardous Waste Management General
Provisions; Standards Applicable to Generators of Hazardous Waste;
Standards Applicable to Transporters of Hazardous Waste; and Interim
Standards for Owners and Operators of Hazardous Waste Storage,
Processing, or Disposal Facilities), provide minimum requirements
applicable to all persons generating, transporting, storing, processing,
and disposing of hazardous waste. All persons holding permits or
any other authorizations from the commission or its predecessor
agencies, which relate to hazardous waste, shall meet the requirements
of Subchapter E of this chapter [(relating to Interim Standards for
Owners and Operators of Hazardous Waste Storage, Processing, or
Disposal Facilities)] until final administrative disposition of their
permit application pursuant to standards prescribed by Subchapter
F of this chapter (relating to Permitting Standards for Owners and
Operators of Hazardous Waste Storage, Processing, or Disposal
Facilities) is made. However, where the permit or authorization
specifies additional or more stringent requirements, the provisions of
the permit or authorization shall be complied with.

(b) Effect on off-site facilities without a permit to re-use, recy-
cle, or reclaim hazardous waste, or to burn hazardous waste in boilers
or industrial furnaces. Any person who has commenced the off-site
storage, processing, or disposal of hazardous wastes, or activities that
are listed, identified or described by the administrator of the United
States Environmental Protection Agency in 40 Code of Federal Regu-
lations Part 261, on or before the effective date of statutory or regula-
tory amendments under the Resource Conservation and Recovery Act
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of 1976, as amended, 42 United States Code §§6901 et seq., concern-
ing the re-use, recycling, or reclamation of hazardous waste, or relating
to the burning of hazardous waste in boilers or industrial furnaces, that
render such wastes or activities subject to the requirements to have a
hazardous waste permit, shall file an application with the commission
on or before the effective date of such amendments, which includes
the applicable information required by §335.44 of this title (relating to
Application for Existing On-site Facilities). Any person who has com-
menced off-site storage, processing, or disposal of hazardous waste on
or before the effective date of such amendments, who has filed a haz-
ardous waste permit application with the commission on or before the
effective date of such amendments in accordance with the rules and
regulations of the commission, and who complies with requirements
in this chapter applicable to such activities, may continue the off-site
storage, processing, or disposal of the newly listed or identified wastes
or waste activities until such time as the Texas Natural Resource Con-
servation [Water] Commission approves or denies the application. In
cases where the aforementioned federal statutory or regulatory amend-
ments become effective prior to the effective date of state statutory or
regulatory amendments under Texas Health and Safety Code, Chap-
ter 361 [the Texas Solid Waste Disposal Act, Texas Health and Safety
Code Annotated, Chapter 361 (Vernon Pamphlet 1992)], submittal to
the executivedirector of a copy of the properly filed EPA [United States
Environmental Protection Agency] permit application within 30 days
of the effective date of the applicable state statutory or regulatory re-
quirements shall constitute compliance with this subsection with re-
gard to application filing requirements. Facilities that have received a
permit for the re-use, recycling, or reclamation of hazardous waste in
accordance with Subchapter F of this chapter [(relating to Permitting
Standardsfor Ownersand Operatorsof HazardousWasteStorage, Pro-
cessing, or Disposal Facilities)] are not required to comply with this
subsection and may operate pursuant to their existing permit. Such
permits, however, are subject to amendment under §305.62 of this title
(relating to Amendment) or to modification under §305.69 of this title
(relating to Solid WastePermit Modification at the Request of the Per-
mittee) to reflect new regulatory requirements.

§335.46. Sharing of Information.
Any information obtained or used by the commission in the adminis-
tration of a hazardous waste program authorized under the Resource
Conservation and Recovery Act of 1976, §3006 and 40 Code of Fed-
eral Regulations (CFR) Part 271 shall be available to the Environmental
Protection Agency upon request without restriction. If the information
has been submitted to the commission under a claim of confidential-
ity, the commission shall submit that claim to the Environmental Pro-
tection Agency when providing information under this section. Any
information obtained from the commission and subject to a claim of
confidentiality will be treated by the Environmental Protection Agency
in accordance with 40 CFR [Code of Federal Regulations] Part 2. If
the Environmental Protection Agency obtains information that is not
claimed to be confidential, the Environmental Protection Agency may
make that information available to the public without further notice.

§335.47. Special Requirements for Persons Eligible for a Federal
Permit by Rule.

(a) The following persons are eligible for a permit by rule un-
der 40 Code of Federal Regulations (CFR) §270.60:

(1) - (3) (No change.)

(b) To be eligible for a permit by rule, such person shall com-
ply with the requirements of 40 CFR [Code of Federal Regulations]
§270.60 and the following rules:

(1) 40 CFR [Code of Federal Regulations] §264.11 (EPA
identification number);

[(2) 40 Codeof Federal Regulations§264.72 (manifest dis-
crepancies);]

(2) [(3)] 40 CFR[Codeof Federal Regulations] §264.73(a)
and (b)(1) (operating record);

(3) [(4)] 40 CFR §264.75 (biennial report) [40 Code of
Federal Regulations §264.76 (unmanifested waste report)];

(4) [(5)] §335.12 of this title (relating to Shipping Require-
ments Applicable to Owners or Operators of Storage, Processing, or
Disposal Facilities) [and §335.15 of this title (relating to Recordkeep-
ingandReportingRequirementsApplicabletoOwnersof Storage, Pro-
cessing, or Disposal Facilities) (shipping and reporting procedures)];
and

(5) [(6)] §335.15 of this title (relating to Recordkeeping
and Reporting Requirements Applicable to Owners or Operators of
Storage, Processing, or Disposal Facilities) [and §335.154 of this title
(relating to Reporting Requirements for Owners and Operators) (an-
nual and monthly reports)].

(c) In addition to the requirements stated in subsection (b) of
this section, the owner or operator of an injection well used to dispose
of hazardous waste shall:

(1) comply with the applicable personnel training require-
ments of 40 CFR [Code of Federal Regulations] §264.16;

(2) (No change.)

(3) for underground injection control permits issued after
November 8, 1984, comply with §335.167 of this title (relating
to Corrective Action for Solid Waste Management Units). Where
the underground injection well is the only unit at a facility which
requires a permit, comply with 40 CFR [Code of Federal Regulations]
§270.14(d) (concerning information requirements for solid waste
management units). Persons who dispose of hazardous waste by
means of underground injection must obtain a permit under the Texas
Water Code, Chapter 27.

(d) In addition to the requirements stated in subsection (b) of
this section, the owner or operator of a POTW [publicly owned treat-
ment works (POTW)] which accepts hazardous waste for treatment
shall:

(1) (No change.)

(2) for National Pollutant Discharge Elimination System
[(NPDES)] permits issued after November 8, 1984, comply with
§335.167 of this title [(relating to Corrective Action for Solid Waste
Management Units)].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103224
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER C. STANDARDS APPLICABLE
TO GENERATORS OF HAZARDOUS WASTE
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30 TAC §§335.61, 335.67, 335.69, 335.76, 335.78

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code (TWC),
§5.103 and §5.105, which provide the commission with the au-
thority to adopt any rules necessary to carry out its powers and
duties under the provisions of the TWC or other laws of this
state; and under Texas Health and Safety Code (THSC), Solid
Waste Disposal Act, §361.017 and §361.024, which authorize
the commission to regulate industrial solid waste and municipal
hazardous waste and to adopt rules consistent with the general
intent and purposes of the THSC.

The proposed amendments implement THSC, Chapter 361.

§335.61. Purpose, Scope and Applicability.
(a) - (c) (No change.)

(d) An owner or operator who initiates a shipment of haz-
ardous waste from a processing, storage or disposal facility must
comply with the generator standards contained in §335.10 of this
title (relating to Shipping and Reporting Procedures Applicable to
Generators of Hazardous Waste or Class 1[I ] Waste and Primary
Exporters of Hazardous Waste) and §335.13 of this title (relating to
Recordkeeping and Reporting Procedures Applicable to Generators
Shipping Hazardous Waste or Class 1[I ] Waste and Primary Exporters
of Hazardous Waste), and this subchapter. The provisions of §335.69
of this title (relating to Accumulation Time) are applicable to on-site
accumulation of hazardous wastes by generators. Therefore, the
provisions of §335.69 of this title [(relating to Accumulation Time)]
only apply to owners or operators who are shipping hazardous waste
which they generate at that facility.

(e) A farmer who generates waste pesticides which are haz-
ardous waste and who complies with §335.77 of this title [(relating to
Farmers)] is not required to comply with this chapter with respect to
those pesticides.

(f) - (h) (No change.)

§335.67. Marking.
(a) Before transporting or offering hazardous waste for trans-

portation off-site, a generator must mark each package of hazardous
waste in accordance with the applicable Department of Transportation
regulations on hazardous materials under 49 Code of Federal Regula-
tions (CFR) Part 172.

(b) Before transporting or offering hazardous waste for trans-
portation off-site, a generator must mark each container of 110 gallons
or less used in such transportation with the following words and infor-
mation displayed in accordance with the requirements of 49 CFR[Code
of Federal Regulations] §172.304: HAZARDOUS WASTE - Federal
Law Prohibits Improper Disposal. If found, contact the nearest police
or public safety authority or the EPA [U. S. Environmental Protection
Agency].

§335.69. Accumulation Time.
(a) Generators that comply with the requirements of paragraph

(1) of this subsection are exempt from all requirements adopted by ref-
erence in §335.112(a)(6) and (7) of this title (relating to Standards),
except 40 Code of Federal Regulations (CFR) §265.111 and §265.114.
Except as provided in subsections (f) - (k) of this section, a generator
may accumulate hazardous waste on-site for 90 days without a permit
or interim status provided that:

(1) the waste is placed:

(A) in containers and the generator complies with the
applicable requirements of 40 CFR Part 265, Subparts I, AA, and BB,

and CC, as adopted by reference under §335.112(a) of this title [(relat-
ing to Standards), and 40 CFR Part 265, Subpart CC]; and/or

(B) in tanks and the generator complies with the appli-
cable requirements of 40 CFR Part 265, Subparts J, AA, BB, and CC,
except 40 CFR §265.197(c) and §265.200, as adopted by reference un-
der §335.112(a) of this title [(relating to Standards), and 40 CFR Part
265, Subpart CC, except 40 CFR §265.197(c) and §265.200]; and/or

(C) on drip pads and the generator complies with
§335.112(a)(18) of this title [(relating to drip pads)] and maintains
the following records at the facility: a description of procedures that
will be followed to ensure that all wastes are removed from the drip
pad and associated collection system at least once every 90 days; and
documentation of each waste removal, including the quantity of waste
removed from the drip pad and the sump or collection system and the
date and time of removal;[,] and/or

(D) the waste is placed in containment buildings and the
generator complies with 40 CFR Part 265, Subpart DD, as adopted
by reference under §335.112(a) of this title [(relating to Standards)]
and has placed its professional engineer certification that the building
complies with the design standards specified in 40 CFR §265.1101 in
the facility’s operating record prior to operation of the unit. The owner
or operator shall maintain the following records at the facility:

(i) - (ii) (No change.)

(2) - (3) (No change.)

(4) the generator complies with the following:

(A) the requirements for owners or operators in 40 CFR
Part 265, Subparts C and D and with 40 CFR §265.16, as adopted by
reference in §335.112(a) of this title [(relating to Standards)];

(B) - (C) (No change.)

(b) - (e) (No change.)

(f) A generator who generates greater than 100 kilograms but
less than 1,000 kilograms of hazardous waste in a calendar month may
accumulate hazardous waste on-site for 180 days or less without a per-
mit or without having interim status provided that:

(1) (No change.)

(2) the generator complies with the requirements of 40
CFR Part 265, Subpart I, as adopted by reference under §335.112(a)
of this title [(relating to Standards)], except 40 CFR §265.176 and
§265.178;

(3) the generator complies with the requirements of 40
CFR §265.201, as adopted by reference under §335.112(a) of this title
[(relating to Standards)];

(4) the generator complies with the requirements of:

(A) (No change.)

(B) 40 CFR Part 265, Subpart C, as adopted by refer-
ence under §335.112(a) of this title [(relating to Standards)]; and

(C) 40 CFR §268.7(a)(5), as adopted by reference under
§335.431(c) of this title [(relating to Purpose, Scope, and Applicabil-
ity)]; and

(5) (No change.)

(g) - (i) (No change.)

(j) A generator of 1,000 kilograms or greater of hazardous
waste per calendar month who also generates wastewater treatment
sludges from electroplating operations that meet the listing description
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for EPA hazardous waste number F006, may accumulate F006 waste
on-site for more than 90 days, but not more than 180 days without a
permit or without having interim status provided that:

(1) - (3) (No change.)

(4) the F006 waste is managed in accordance with the fol-
lowing:

(A) the F006 waste is placed:

(i) in containers and the generator complies with the
applicable requirements of 40 CFR Part 265, Subparts I, AA, and BB,
as adopted by reference under §335.112(a) of this title [(relating to
Standards)], and 40 CFR Part 265, Subpart CC; and/or

(ii) in tanks and the generator complies with the ap-
plicable requirements of 40 CFR Part 265, Subparts J, AA, BB, as
adopted by reference under §335.112(a) of this title [(relating to Stan-
dards)], and 40 CFR Part 265, Subpart CC, except 40 CFR §265.197(c)
and §265.200; and/or

(iii) in containment buildings and the generator
complies with 40 CFR Part 265, Subpart DD, as adopted by reference
under §335.112(a) of this title [(relating to Standards)], and has placed
its professional engineer certification that the building complies with
the design standards specified in 40 CFR §265.1101 in the facility’s
operating record prior to operation of the unit. The owner or operator
shall maintain the following records at the facility:

(I) - (II) (No change.)

(B) the generator complies with 40 CFR §265.111 and
§265.114, as adopted by reference under §335.112(a)(6) of this title
[(relating to Standards)];

(C) - (D) (No change.)

(E) the generator complies with the following:

(i) the requirements for owners or operators in 40
CFR Part 265, Subparts C and D, and 40 CFR §265.16, as adopted by
reference under §335.112(a) of this title [(relating to Standards)];

(ii) 40 CFR §268.7(a)(5), as adopted by reference
under §335.431(c) of this title [(relating to Purpose, Scope, and Appli-
cability)]; and

(iii) §335.113 of this title [(relating to Reporting of
Emergency Situations by Emergency Coordinator)].

(k) (No change.)

(l) A generator accumulating F006 waste in accordance with
subsection (j) or (k) of this section who accumulates F006 waste on-site
for more than 180 days (or for more than 270 days if the generator
must transport this waste, or offer this waste for transportation, over a
distance of 200 miles or more), or who accumulates more than 20,000
kilograms of F006 waste on-site is an operator of a hazardous waste
storage facility and is subject to the requirements of this chapter and
Chapter 305 of this title [(relating to Consolidated Permits)] applicable
to such owners and operators, unless the generator has been granted
an extension to the 180-day (or 270-day if applicable) period or an
exception to the 20,000 kilogram accumulation limit. Such extensions
and exceptions may be granted by the executive director if F006 waste
must remain on-site for longer than 180 days (or 270 days if applicable)
or if more than 20,000 kilograms of F006 waste must remain on-site
due to unforeseen, temporary, and uncontrollable circumstances. An
extension of up to 30 days or an exception to the accumulation limit
may be granted at the discretion of the executive director on a case-by-
case basis.

§335.76. Additional Requirements Applicable to International Ship-
ments.

(a) Any person who exports hazardous waste to a foreign coun-
try or imports hazardous waste from a foreign country into the state
must comply with the requirements of this title and with the special
requirements of this section. Except to the extent the regulations con-
tained in 40 Code of Federal Regulations (CFR) §262.58, as amended
and adopted through April 12, 1996 (61 FR 16290) [April 12, 1996,
at 61 FedReg 16290,] provide otherwise, a primary exporter of haz-
ardous waste must comply with the special requirements of this sec-
tion as they apply to primary exporters, and a transporter transport-
ing hazardous waste for export must comply with applicable require-
ments of §335.11 of this title (relating to Shipping Requirements for
Transporters of Hazardous Waste or Class 1 Waste) and §335.14 of
this title (relating to Recordkeeping Requirements Applicable to Trans-
porters of Hazardous Waste or Class 1 Waste) and Subchapter D of this
chapter (relating to Standards Applicable to Transporters of Hazardous
Waste). 40 CFR §262.58 sets forth the requirements of international
agreements between the United States and receiving countries which
establish different notice, export, and enforcement procedures for the
transportation, processing, storage, and disposal of hazardous waste for
shipments between the United States and those countries.

(b) Exports of hazardous waste are prohibited except in com-
pliance with the applicable requirements of this subchapter, the spe-
cial requirements of this section, and §335.11 of this title (relating to
Shipping Requirements for Transporters of Hazardous Waste or Class
1 Waste) and §335.14 of this title (relating to Recordkeeping Require-
ments Applicable to Transporters of Hazardous Waste or Class 1 Waste)
and Subchapter D of this chapter (relating to Standards Applicable to
Transporters of Hazardous Waste). Exports of hazardous waste are pro-
hibited unless:

(1) notification in accordance with the regulations con-
tained in 40 CFR §262.53, as amended and adopted through April 12,
1996 (61 FR 16290) [April 12, 1996, at 61 FedReg 16290,] has been
provided;

(2) - (4) (No change.)

(5) the primary exporter complies with the manifest
requirements of §335.10(a) - (d) of this title (relating to Shipping and
Reporting Procedures Applicable to Generators of Hazardous Waste
or Class 1 Waste and Primary Exporters of Hazardous Waste) except
that:

(A) - (C) (No change.)

(D) the following statement must be added to the end of
the first sentence of the certification set forth in item 16 of the uniform
hazardous waste manifest form, as set out in §335.10(b)(23) of this title
[(relating to Shipping and Reporting Procedures Applicable to Gener-
ators of Hazardous Waste or Class 1 Waste and Primary Exporters of
Hazardous Waste)]: "and conforms to the terms of the attached EPA
acknowledgment of consent";

(E) (No change.)

(F) in lieu of the requirements of §335.10(a) of this title
[(relating to Shipping and Reporting Procedures Applicable to Gener-
ators of Hazardous Waste or Class 1 Waste and Primary Exporters of
Hazardous Waste)], where a shipment cannot be delivered for any rea-
son to the designated or alternate consignee, the primary exporter must:

(i) - (iii) (No change.)

(G) (No change.)

(H) the primary exporter shall provide the transporter
with an additional copy of the manifest for delivery to the United
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States customs official at the point the hazardous waste leaves the
United States in accordance with §335.11(g)(4) of this title [(relating
to Shipping Requirements of Transporters of Hazardous Waste or
Class I Waste)].

(c) (No change.)

(d) When importing hazardous waste into the state from a for-
eign country, a person must prepare a manifest in accordance with the
requirements of §335.10 of this title [(relating to Shipping and Report-
ing Procedures Applicable to Generators of Hazardous Waste or Class
1 Waste and Primary Exporters of Hazardous Waste)] for the manifest
except that:

(1) - (3) (No change.)

(e) (No change.)

(f) Any person who exports hazardous waste to a foreign coun-
try or imports hazardous waste from a foreign country into the state
must comply with the requirements of the regulations contained in
40 CFR §262.58 (International Agreements), as amended and adopted
through April 12, 1996 (61 FR 16290) [April 12, 1996, at 61 FedReg
16290)].

(g) Except to the extent that they are clearly inconsistent with
[theSolid WasteDisposal Act,] Texas Health and Safety Code, Chapter
361, or the rules of the commission, primary exporters must comply
with the regulations contained in 40 CFR §262.57, which are in effect
as of November 8, 1986.

(h) (No change.)

§335.78. Special Requirements for Hazardous Waste Generated by
Conditionally Exempt Small Quantity Generators.

(a) - (b) (No change.)

(c) When making the quantity determinations of Subchapters
A - C of this chapter (relating to Industrial Solid Waste and Munici-
pal Hazardous Waste in General; Hazardous Waste Management Gen-
eral Provisions; and Standards Applicable to Generators of Hazardous
Waste), the generator must include all hazardous waste it generates, ex-
cept hazardous waste that:

(1) - (3) (No change.)

(4) is used oil managed under the requirements of
§335.24(j) of this title [(relating to Requirements for Recyclable
Materials and Nonhazardous Recyclable Materials)] and Chapter 324
of this title (relating to Used Oil);

(5) (No change.)

(6) is universal waste managed under §335.41(j) of this ti-
tle (relating to Purpose, Scope and Applicability) and Subchapter H,
Division 5 of thischapter [§335.261 of this title] (relating to Universal
Waste Rule).

(d) - (e) (No change.)

(f) In order for acute hazardous wastes generated by a gener-
ator of acute hazardous wastes in quantities equal to or less than those
set forth in subsection (e)(1) or (2) of this section to be excluded from
full regulation under this section, the generator must comply with the
following requirements:

(1) - (2) (No change.)

(3) A conditionally exempt small quantity generator may
either process or dispose of its acute hazardous waste in an on-site fa-
cility, or ensure delivery to an off-site storage, processing or disposal
facility, either of which, if located in the United States, is:

(A) permitted by the EPA [UnitedStatesEnvironmental
Protection Agency] under 40 CFR Part 270;

(B) - (F) (No change.)

(G) for universal waste managed under Subchapter H,
Division 5 of this chapter [§335.261 of this title (relating to Universal
WasteRule)], a universal waste handler or destination facility subject to
the requirements of Subchapter H, Division 5 of thischapter [§335.261
of this title (relating to Universal Waste Rule)].

(g) In order for hazardous waste generated by a conditionally
exempt small quantity generator in quantities of less than 100 kilograms
of hazardous waste during a calendar month to be excluded from full
regulation under this section, the generator must comply with the fol-
lowing requirements:

(1) The conditionally exempt small quantity generator
must comply with §335.62 of this title [(relating to Hazardous Waste
Determination)].

(2) (No change.)

(3) A conditionally exempt small quantity generator may
either process or dispose of its hazardous waste in an on-site facility,
or ensure delivery to an off-site storage, processing or disposal facility,
either of which, if located in the United States, is:

(A) permitted by the EPA [UnitedStatesEnvironmental
Protection Agency] under 40 CFR Part 270;

(B) - (F) (No change.)

(G) for universal waste managed under Subchapter H,
Division 5 of this chapter [§335.261 of this title (relating to Universal
WasteRule)], a universal waste handler or destination facility subject to
the requirements of Subchapter H, Division 5 of thischapter [§335.261
of this title (relating to Universal Waste Rule)].

(h) - (i) (No change.)

(j) If a conditionally exempt small quantity generator’s wastes
are mixed with used oil [and themixtureisgoingtorecycling], the mix-
ture is subject to Chapter 324 of this title (relating to Used Oil Stan-
dards) and 40 CFR Part 279 if it is destined to be burned for energy
recovery. Any material produced from such a mixture by processing,
blending, or other treatment is also so regulated if it is destined to be
burned for energy recovery.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103225
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER D. STANDARDS APPLICABLE
TO TRANSPORTERS OF HAZARDOUS WASTE
30 TAC §§335.91, 335.93, 335.94

STATUTORY AUTHORITY
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The amendments are proposed under Texas Water Code (TWC),
§5.103 and §5.105, which provide the commission with the au-
thority to adopt any rules necessary to carry out its powers and
duties under the provisions of the TWC or other laws of this
state; and under Texas Health and Safety Code (THSC), Solid
Waste Disposal Act, §361.017 and §361.024, which authorize
the commission to regulate industrial solid waste and municipal
hazardous waste and to adopt rules consistent with the general
intent and purposes of the THSC.

The proposed amendments implement THSC, Chapter 361.

§335.91. Scope.

(a) - (d) (No change.)

(e) A transporter of hazardous waste subject to the federal
manifesting requirements of 40 Code of Federal Regulations (CFR)
Part 262, or subject to state hazardous waste manifesting require-
ments of §335.11 of this title (relating to Shipping Requirements for
Transporters of Hazardous Waste or Class 1[I ] Waste), or subject to
the universal waste management standards of 40 CFR Part 273, or
subject to Subchapter H, Division 5 of this chapter [§335.261 of this
title] (relating to Universal Waste Rule), that is being imported from
or exported to any of the countries listed in 40 CFR §262.58(a)(1)
for purposes of recovery is subject to this subchapter and to all other
relevant requirements of 40 CFR Part 262, Subpart H, including, but
not limited to, 40 CFR §262.84 for tracking documents.

(f) - (g) (No change.)

§335.93. Hazardous Waste Discharges.

(a) - (b) (No change.)

(c) An air, rail, highway, or water transporter who has dis-
charged hazardous waste must also:

(1) give notice, if required by 49 Code of Federal Regula-
tions (CFR) §171.15, to the National Response Center (800-424-8802
or 202-426-2675); and

(2) report in writing as required by 49 CFR [Code of Fed-
eral Regulations] §171.16 to the Director, Office of Hazardous Waste
Materials Regulations, Materials Transportation Bureau, Department
of Transportation, Washington, D.C. 20590.

(d) A water (bulk shipment) transporter who has discharged
hazardous waste must give the same notice as required by 33 CFR
[Code of Federal Regulations] §153.203 for oil and hazardous sub-
stances.

(e) A transporter must clean up any hazardous waste discharge
that occurs during transportation or take such action as required in
§327.5 of this title (relating to Actions Required) [may be required or
approved by thecommission] so that the hazardous waste discharge no
longer presents a hazard to human health or the environment.

§335.94. Transfer Facility Requirements.

(a) Unless the executive director determines that a permit
should be required in order to protect human health and the environ-
ment, a transporter who stores manifested shipments of hazardous
waste in containers meeting the requirements of §335.65 of this title
(relating to Packaging) at a transfer facility owned or operated by a
registered transporter for a period of ten [10] days or less is not subject
to the requirement for a permit under §335.2 of this title (relating to
Permit Required), with respect to the storage of those wastes provided
that the transporter complies with the following sections:

(1) 40 Code of Federal Regulations (CFR) §265.14 (relat-
ing to Security);

(2) 40 CFR [Code of Federal Regulations] §265.15 (relat-
ing to General Inspection Requirements);

(3) 40 CFR [Code of Federal Regulations] §265.16 (relat-
ing to Personnel Training);

(4) 40 CFR [Code of Federal Regulations] Part 265, Sub-
part C;

(5) 40 CFR [Code of Federal Regulations] Part 265, Sub-
part D (except §265.56(j)) and §335.113 of this title (relating to Re-
porting of Emergency Situations by Emergency Coordinator); and

(6) 40 CFR [Code of Federal Regulations] Part 265, Sub-
part I.

(b) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103226
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER E. INTERIM STANDARDS FOR
OWNERS AND OPERATORS OF HAZARDOUS
WASTE STORAGE, PROCESSING, OR
DISPOSAL FACILITIES
30 TAC §§335.111, 335.115, 335.117 - 335.119, 335.123,
335.125, 335.127

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code (TWC),
§5.103 and §5.105, which provide the commission with the au-
thority to adopt any rules necessary to carry out its powers and
duties under the provisions of the TWC or other laws of this
state; and under Texas Health and Safety Code (THSC), Solid
Waste Disposal Act, §361.017 and §361.024, which authorize
the commission to regulate industrial solid waste and municipal
hazardous waste and to adopt rules consistent with the general
intent and purposes of the THSC.

The proposed amendments implement THSC, Chapter 361.

§335.111. Purpose, Scope and Applicability.
(a) The purpose of this subchapter is to establish minimum re-

quirements that define the acceptable management of hazardous waste
prior to the issuance or denial of a hazardous waste permit and until
certification of final closure or, if the facility is subject to post-closure
requirements, until post-closure responsibilities are fulfilled. Except as
provided in 40 Code of Federal Regulations (CFR) §265.1080(b), this
[This] subchapter and the standards of 40 CFR [Codeof Federal Regu-
lations] §264.552,[and] §264.553,and §264.554 apply to owners and
operators of hazardous waste storage, processing,or disposal facilities
who have fully complied with the requirements for interim status un-
der the Resource Conservation and Recovery Act, §3005(e), except as
specifically provided for in §335.41 of this title (relating to Purpose,
Scope and Applicability).
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(b) EPA [Environmental ProtectionAgency (EPA)] Hazardous
Waste Numbers F020, F021, F022, F023, F026, or F027 must not be
managed at facilities subject to regulation under this subchapter, unless:

(1) - (2) (No change.)

(3) the waste is stored or processed in waste piles that meet
the requirements of 40 CFR[Codeof Federal Regulations] §264.250(c)
as well as all other applicable requirements of 40 CFR[Codeof Federal
Regulations] Part 265, Subpart L, and §335.120 of this title (relating to
Containment for Waste Piles);

(4) the waste is burned in incinerators that are certified pur-
suant to the standards and procedures in 40 CFR [Codeof Federal Reg-
ulations] §265.352; or

(5) the waste is burned in facilities that thermally process
the waste in a device other than an incinerator and that are certified
pursuant to the standards and procedures in 40 CFR [Code of Federal
Regulations] §265.383.

(c) The requirements of this section apply to owners or opera-
tors of all facilities which process, store or dispose of hazardous waste
referred to in 40 CFR [Codeof Federal Regulations,] Part 268, and the
40 CFR [Code of Federal Regulations,] Part 268 standards are consid-
ered material conditions or requirements of the Part 265 interim status
standards incorporated by reference in §335.112 of this title (relating
to Standards).

§335.115. Additional Reports.

In addition to submitting the waste reports described in §335.15 of this
title (relating to Recordkeeping and Reporting Requirements Applica-
ble to Owners and Operators of Storage, Processing, or Disposal Facil-
ities) and thereportsdescribed in thissubchapter, the owner or operator
must also report to the executive director:

(1) releases, fires, and explosions as specified in 40 Code
of Federal Regulations (CFR) §265.56(j);

(2) groundwater contamination and monitoring data as
specified in 40 CFR [Code of Federal Regulations,] §265.93 and
§335.117 of this title (relating to Recordkeeping and Reporting);

(3) facility closure as specified in 40 CFR [Codeof Federal
Regulations] §265.115; and

(4) as otherwise required by §335.112(a)(2) of this title (re-
lating to Standards), which incorporates the requirements of 40 CFR
[Code of Federal Regulations,] Part 265, Subparts AA and BB.

§335.117. Recordkeeping and Reporting.

(a) Unless the groundwater is monitored to satisfy the require-
ments of 40 Code of Federal Regulations (CFR) §265.93(d)(4), the
owner or operator must:

(1) keep records of the analyses required in 40 CFR [Code
of Federal Regulations] §265.92(c) and (d), the associated groundwater
surface elevations required in 40 CFR [Code of Federal Regulations]
§265.92(e), and the evaluations required in §335.93(b) of this title (re-
lating to Hazardous Waste Discharges) throughout the active life of the
facility, and, for disposal facilities, throughout the post-closure care pe-
riod as well; and

(2) report the following groundwater monitoring informa-
tion to the executive director:

(A) during the first year, when initial background con-
centrations are being established for the facility, concentrations or val-
ues of the parameters listed in 40 CFR [Code of Federal Regulations]
§265.92(b)(1) for each groundwater monitoring well within 15 days
after completing each quarterly analysis. The owner or operator must

separately identify for each monitoring well any parameters whose con-
centration or value has been found to exceed the maximum contaminant
levels listed in Appendix III of 40 CFR [Code of Federal Regulations]
Part 265.

(B) quarterly, during the initial year of groundwater
monitoring, concentrations or values of the parameters listed in 40
CFR [Code of Federal Regulations] §265.92(b)(2) and (3) for each
groundwater monitoring well. Annually thereafter, concentrations or
values of the parameters listed in 40 CFR [Code of Federal Regula-
tions] §265.92(b)(3) for each groundwater monitoring well, along with
the required evaluations for these parameters under 40 CFR [Code
of Federal Regulations] §265.93(b). The owner or operator must
separately identify any significant differences from initial background
found in the upgradient wells, in accordance with 40 CFR [Code of
Federal Regulations] §265.93(c)(1). In addition, concentration of the
groundwater quality parameters listed in 40 CFR [Code of Federal
Regulations] §265.92(b)(2) shall be reported annually.

(C) as a part of the annual report, results of the evalua-
tion of groundwater surface elevations under 40 CFR [Codeof Federal
Regulations] §265.93(f), and a description of the response to that eval-
uation where applicable.

(b) If the groundwater is monitored to satisfy the requirements
of 40 CFR [Code of Federal Regulations] §265.93(d)(4), the owner or
operator must:

(1) keep records of the analyses and evaluations specified
in the plan which satisfies the requirements of 40 CFR[Codeof Federal
Regulations] §265.93(d)(3), throughout the active life of the facility,
and, for disposal facilities, throughout the post-closure care period as
well; and

(2) (No change.)

(c) - (d) (No change.)

§335.118. Closure Plan; Submission and Approval of Plan.

(a) Except as provided in this section, the owner or operator
must submit his closure plan to the executive director in accordance
with the procedures outlined in 40 Code of Federal Regulations (CFR)
265.112.The owner or operator must submit his closure plan to the ex-
ecutive director no later than 15 days after:

(1) (No change.)

(2) issuance of a judicial decree or compliance order under
the Resource Conservation and Recovery Act of 1976, or TexasHealth
and Safety Code, Chapter 361 [Texas Civil Statutes, Article 4477-7],
to cease receiving wastes or close.

(b) (No change.)

§335.119. Post-Closure Plan; Submission and Approved of Plan.

(a) The owner or operator of a facility with hazardous waste
management units subject to the post- closure care requirements in 40
Code of Federal Regulations (CFR) Part 265, Subpart G, must submit
his post-closure plan to the executive director at least 180 days before
the date he expects to begin partial or final closure of the first hazardous
waste disposal unit. The date when he expects to begin closure must
be either within 30 days after the date on which the hazardous waste
management unit receives the known final volume of hazardous wastes
or, if there is a reasonable possibility that the hazardous waste man-
agement unit will receive additional hazardous waste no later than one
year after the date on which the unit received the most recent volume of
hazardous wastes. The owner or operator must submit his post-closure
plan to the executive director no later than 15 days after:

(1) (No change.)
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(2) issuance of a judicial decree or compliance order un-
der the Resource Conservation and Recovery Act of 1976, §3008, as
amended, or Texas Health and Safety Code, Chapter 361 [the Solid
Waste Disposal Act, TexasCivil Statutes, Article 4477-7], to cease re-
ceiving wastes or close.

(b) The executive director will provide the owner or operator
and the public, through a newspaper notice, the opportunity to submit
written comments on the post-closure plan and request modifications
of the plan, including modification of the 30-year post-closure period
required in 40 CFR [Code of Federal Regulations] §265.117 within 30
days of the date of the notice. The owner or operator is responsible
for the cost of publication. The executive director may, in response to
a request or at his own discretion, hold a public hearing whenever a
hearing might clarify one or more issues concerning the post-closure
plan. The executive director will give the public notice of the hearing
at least 30 days before it occurs. (Public notice of the hearing may be
given at the same time as notice of the opportunity for written pub-
lic comments and the two notices may be combined.) The executive
director will approve, modify, or disapprove the plan within 90 days
of its receipt. If the executive director does not approve the plan, he
shall provide the owner or operator with a detailed written statement
of reasons for the refusal and the owner or operator must modify the
plan or submit a new plan for approval within 30 days after receiving
such written statement. The executive director will approve or modify
this plan in writing within 60 days. If the executive director modifies
the plan, this modified plan becomes the approved post-closure plan.
The executive director must ensure that the approved post-closure plan
is consistent with 40 CFR [Code of Federal Regulations] §§265.117 -
265.120. A copy of this modified plan with a detailed statement of rea-
sons for the modifications must be mailed to the owner or operator. If
an owner or operator plans to begin closure before November 19, 1981,
he must submit the post-closure plan by May 19, 1981.

§335.123. Closure and Post-Closure (Land Treatment Facilities).

(a) In the closure plan under 40 Code of Federal Regulations
(CFR) §265.112 and the post-closure plan under 40 CFR[Codeof Fed-
eral Regulations] §265.118, the owner or operator must address the fol-
lowing objectives and indicate how they will be achieved:

(1) - (3) (No change.)

(4) compliance with 40 CFR[Codeof Federal Regulations]
§265.276, concerning the growth of food-chain crops.

(b) The owner or operator must consider at least the following
factors addressing the closure and post- closure care objectives of sub-
section (a) of this section:

(1) - (5) (No change.)

(6) unsaturated zone monitoring information obtained un-
der 40 CFR [Code of Federal Regulations] §265.278; and

(7) (No change.)

(c) (No change.)

(d) In addition to the requirements of 40 CFR [Code of Fed-
eral Regulations] Part 265; Subpart G, relating to closure and post-clo-
sure, §335.118 of this title (relating to Closure Plan; Submission and
Approval of Plan) and §335.119 of this title (relating to Post-Closure
Plan; Submission and Approval Plan), during the closure period the
owner or operator of a land treatment facility must:

(1) - (2) (No change.)

(3) maintain the run-off management system required un-
der §335.121(c) of this title [(relating to General Operating Require-
ments (Land Treatment Facilities))]; and

(4) (No change.)

(e) For the purpose of complying with 40 CFR [Code of Fed-
eral Regulations] §265.115 concerning certification of closure, when
closure is completed, the owner or operator may submit to the execu-
tive director certification both by the owner or operator and by an in-
dependent qualified soil scientist, in lieu of an independent registered
professional engineer, that the facility has been closed in accordance
with the specifications in the approved closure plan.

(f) In addition to the requirements of 40 CFR[Codeof Federal
Regulations] §265.117 concerning post-closure care and use of prop-
erty during the post-closure care period, the owner or operator of a land
treatment unit must:

(1) - (2) (No change.)

(3) assure that growth of food chain crops complies with 40
CFR [Code of Federal Regulations] §265.276 concerning food chain
crops; and

(4) (No change.)

§335.125. Special Requirements for Bulk and Containerized Waste.

(a) - (b) (No change.)

(c) A container holding liquid waste or waste containing free
liquids must not be placed in a landfill unless:

(1) - (2) (No change.)

(3) the container is disposed of in accordance with 40 Code
of Federal Regulations (CFR) §265.316.

(d) To demonstrate the absence or presence of free liquids in
either a containerized or a bulk waste, the following test must be used:
Method 9095 (Paint Filter Liquids Test) as described in "Test Methods
for Evaluating Solid Waste, Physical/Chemical Methods," EPA Pub-
lication SW-846, as incorporated by reference in 40 CFR [Code of
Federal Regulations] §260.11 and in §335.31 of this title (relating to
Incorporation of References).

(e) - (f) (No change.)

§335.127. Cost Estimate for Closure.

In addition to the requirements of 40 Code of Federal Regula-
tions §265.142 (excluding 40 CFR [Code of Federal Regulations]
§265.142(a)(2)), the closure cost estimate must be based on the costs
to the owner or operator of hiring a third party to close the facility. A
third party is a party who is neither a parent nor a subsidiary of the
owner or operator (see the definition of parent corporation in 40 CFR
[Code of Federal Regulations] §265.141(d)). Notwithstanding other
closure costs, such estimate must also include the costs associated
with third party removal, shipment off-site, and processing or disposal
off-site of the following wastes to an authorized storage, processing,
or disposal facility:

(1) - (4) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103227
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712
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♦ ♦ ♦
SUBCHAPTER F. PERMITTING STANDARDS
FOR OWNERS AND OPERATORS
OF HAZARDOUS WASTE STORAGE,
PROCESSING, OR DISPOSAL FACILITIES
30 TAC §§335.155, 335.164, 335.165, 335.168, 335.169,
335.172, 335.177, 335.178, 335.181

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code (TWC),
§5.103 and §5.105, which provide the commission with the au-
thority to adopt any rules necessary to carry out its powers and
duties under the provisions of the TWC or other laws of this
state; and under Texas Health and Safety Code (THSC), Solid
Waste Disposal Act, §361.017 and §361.024, which authorize
the commission to regulate industrial solid waste and municipal
hazardous waste and to adopt rules consistent with the general
intent and purposes of the THSC.

The proposed amendments implement THSC, Chapter 361.

§335.155. Additional Reports.
In addition to submitting the waste reports described in §335.15 of this
title (relating to Recordkeeping and Reporting Requirements Applica-
ble to Owners and Operators of Storage, Processing, or Disposal Facil-
ities), the owner or operator must also report to the executive director:

(1) releases, fires, and explosions as specified in 40 Code
of Federal Regulations (CFR) §264.56(j);

(2) facility closure as specified in 40 CFR [Codeof Federal
Regulations] §264.115;

(3) as otherwise required by 40 CFR[Codeof Federal Reg-
ulations] Part 264, Subparts F, K-N, X, AA, and BB.

§335.164. Detection Monitoring Program.
An owner or operator required to establish a detection monitoring pro-
gram must, at a minimum, discharge the following responsibilities:

(1) - (2) (No change.)

(3) The owner or operator must conduct a groundwater
monitoring program for each chemical parameter and hazardous
constituent specified in its permit pursuant to paragraph (1) of this
section in accordance with §335.163(7) of this title [(relating to
General Groundwater Monitoring Requirements)]. The owner or
operator must maintain a record of groundwater analytical data as
measured and in a form necessary for the determination of statistical
significance under §335.163(8) of this title [(relating to General
Groundwater Monitoring Requirements)].

(A) The owner or operator must comply with
§335.163(7) of this title [(relating to General Groundwater Monitor-
ing Requirements)] in developing the data base used to determine
background values.

(B) The owner or operator must express background
values in a form necessary for the determination of statistically sig-
nificant increases under §335.163(8) of this title [(relating to General
Groundwater Monitoring Requirements)].

(C) In taking samples used in the determination of back-
ground values, the owner or operator must use a groundwater monitor-
ing system that complies with §335.163(1)(A), (2), and (3) of this title
[(relating to General Groundwater Monitoring Requirements)].

(4) The commission will specify the frequencies for col-
lecting samples and conducting statistical tests to determine whether
there is statistically significant evidence of contamination for any pa-
rameter or hazardous constituent specified in the permit under para-
graph (1) of this section in accordance with §335.163(7) of this title
[(relating to General Groundwater Monitoring Requirements)]. A se-
quence of at least four samples from each well (background and com-
pliance wells) must be collected at least semiannually during detection
monitoring.

(5) (No change.)

(6) The owner or operator must determine whether there
is statistically significant evidence of contamination for any chemical
parameter or hazardous constituent specified in the permit pursuant to
paragraph (1) of this section at a frequency specified under paragraph
(4) of this section.

(A) In determining whether statistically significant
evidence of contamination exists, the owner or operator must use
the method(s) specified in the permit under §335.163(8) of this title
[(relating to General Groundwater Monitoring Requirements)]. These
method(s) must compare data collected at the compliance point(s) to
the background groundwater quality data.

(B) (No change.)

(7) If the owner or operator determines pursuant to para-
graph (6) of this section that there is statistically significant evidence of
contamination for chemical parameters or hazardous constituents spec-
ified pursuant to paragraph (1) of this section at any monitoring well at
the compliance point, he must:

(A) (No change.)

(B) immediately sample the groundwater in all moni-
toring wells that exhibit statistically significant evidence of contami-
nation and determine whether constituents in the list of Appendix IX
of 40 Code of Federal Regulations Part 264 are present, and if so, in
what concentration;

(C) (No change.)

(D) within 90 days, submit to the executive director an
application for a permit amendment or modification to establish a com-
pliance monitoring program meeting the requirements of §335.165 of
this title (relating to Compliance Monitoring Program). The applica-
tion must include the following information:

(i) an identification of the concentration of any Ap-
pendix IX constituent detected in the groundwater at each monitoring
well that exhibits statistically significant evidence of contamination at
the compliance point;

(ii) any proposed changes to the groundwater mon-
itoring system at the facility necessary to meet the requirements of
§335.165 of this title [(relating to ComplianceMonitoring Program)];

(iii) any proposed additions or changes to the mon-
itoring frequency, sampling and analysis procedures or methods, or
statistical methods used at the facility necessary to meet the require-
ments of §335.165 of this title [(relating to Compliance Monitoring
Program)]; and

(iv) for each hazardous constituent detected at the
compliance point, a proposed concentration limit under §335.160(a)(1)
or (2) of this title (relating to Concentration Limits), or a notice of intent
to seek an alternate concentration limit under §335.160(b) of this title
[(relating to Concentration Limits)];

(E) - (F) (No change.)
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(8) (No change.)

§335.165. Compliance Monitoring Program.

An owner or operator required to establish a compliance monitoring
program must, at a minimum, discharge the following responsibilities.

(1) (No change.)

(2) The owner or operator must install a groundwater mon-
itoring system at the compliance point as specified under §335.161 of
this title [(relating to Point of Compliance)]. The groundwater mon-
itoring system must comply with §335.163(1)(B), (2), and (3) of this
title (relating to General Groundwater Monitoring Requirements).

(3) The commission will specify the sampling procedures
and statistical methods appropriate for the constituents at the facility,
consistent with §335.163(7) and (8) of this title [(relating to General
Groundwater Monitoring Requirements)].

(A) The owner or operator must conduct a sampling
program for each chemical parameter or hazardous constituent in ac-
cordance with §335.163(7) of this title [(relating to General Ground-
water Monitoring Requirements)].

(B) The owner or operator must record groundwater an-
alytical data as measured by and in a form necessary for the determina-
tion of statistical significance under §335.163(8) of this title [(relating
to General Groundwater Monitoring Requirements)] for the compli-
ance period of the facility.

(4) The owner or operator must determine whether there
is statistically significant evidence of increased contamination for any
chemical parameter or hazardous constituent specified in the permit,
pursuant to paragraph (1) of this section, at a frequency specified under
paragraph (6) under this section.

(A) In determining whether statistically significant ev-
idence of increased contamination exists, the owner or operator must
use the method(s) specified in the permit under §335.163(8) of this ti-
tle [(relating to General Groundwater Monitoring Requirements)]. The
method(s) must compare data collected at the compliance point(s) to a
concentration limit developed in accordance with §335.163 of this title
[(relating to General Groundwater Monitoring Requirements)].

(B) (No change.)

(5) (No change.)

(6) The commission will specify the frequencies for col-
lecting samples and conducting statistical tests to determine statisti-
cally significant evidence of increased contamination in accordance
with §335.163(7) of this title [(relating to General Groundwater Moni-
toring Requirements)]. A sequence of at least four samples from each
well (background and compliance wells) must be collected at least
semiannually during the compliance period of the facility.

(7) The owner or operator must analyze samples from all
monitoring wells at the compliance point for all constituents contained
in Appendix IX of 40 Code of Federal Regulations Part 264 reason-
ably expected to be in or derived from waste managed at the site at
least annually to determine whether additional hazardous constituents
are present in the uppermost aquifer and, if so, at what concentration,
pursuant to procedures in §335.164(6) of this title (relating to Detec-
tion Monitoring Program). If the owner or operator finds Appendix IX
constituents in the groundwater that are not already identified in the
permit as monitoring constituents, the owner or operator may resample
within one month and repeat the Appendix IX analysis. If the second
analysis confirms the presence of new constituents, the owner or opera-
tor must report the concentration of these additional constituents to the
executive director within seven days after the completion of the second

analysis and add them to the monitoring list. If the owner or operator
chooses not to resample, then he must report the concentrations of these
additional constituents to the executive director within seven days after
completion of the initial analysis and add them to the monitoring list.

(8) If the owner or operator determines, pursuant to para-
graph (4) of this section, that any concentration limits under §335.160
of this title [(relating to Concentration Limits)] are being exceeded at
any monitoring well at the point of compliance, he must:

(A) (No change.)

(B) submit to the executive director an investigation re-
port to establish a corrective action program meeting the requirements
of §335.166 of this title (relating to Corrective Action Program) within
180 days, or within 90 days if an engineering feasibility study has been
previously submitted to the executive director under §335.164(7)(E) of
this title [(relatingto Detection Monitoring Program)]. The report must
at a minimum include the following information:

(i) - (ii) (No change.)

(9) - (11) (No change.)

§335.168. Design and Operating Requirements (Surface Impound-
ments).

(a) Any surface impoundment that is not covered by sub-
section (c) of this section or 40 Code of Federal Regulations (CFR)
§265.221 must have a liner for all portions of the impoundment (ex-
cept for existing portions of such impoundments). The liner must be
designed, constructed, and installed to prevent any migration of wastes
out of the impoundment to the adjacent subsurface soil or groundwater
or surface water at any time during the active life (including the
closure period) of the impoundment. The liner may be constructed of
materials that may allow wastes to migrate into the liner (but not into
the adjacent subsurface soil or groundwater or surface water) during
the active life of the facility, provided that the impoundment is closed
in accordance with §335.169(a)(1) of this title (relating to Closure and
Post-Closure Care (Surface Impoundments)). For impoundments that
will be closed in accordance with §335.169(a)(2) of this title [(relating
to Closure and Post-Closure Care (Surface Impoundments))], the
liner must be constructed of materials that can prevent wastes from
migrating into the liner during the active life of the facility. The liner
must be:

(1) - (3) (No change.)

(b) The owner or operator will be exempted from the require-
ments of subsections (a) and (j) [(i)] of this section if the commission
finds, based on a demonstration by the owner or operator, that alternate
design and operating practices, together with location characteristics,
will prevent the migration of any hazardous constituents (see §335.159
of this title (relating to Hazardous Constituents)) into the groundwater
or surface water at any future time. In deciding whether to grant an
exemption, the commission will consider:

(1) - (4) (No change.)

(c) The owner or operator of each new surface impoundment
unit on which construction commences after January 29, 1992, each
lateral expansion of a surface impoundment unit on which construc-
tion commences after July 29, 1992, and each replacement of an exist-
ing surface impoundment unit that is to commence reuse after July 29,
1992, must meet the requirements of 40 CFR §264.221(c), as amended
through January 29, 1992 (57 FR 3487) [January 29, 1992, at 57 Fe-
dReg 3487].

(d) The executive director may approve alternative design or
operating practices to those specified in subsection (c) of this section
if the owner or operator demonstrates to the executive director that he
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meets the requirements of 40 CFR 264.221(d), as amended through
January 29, 1992 (57 FR 3462) [January 29, 1992, at 57 FedReg 3462].

(e) The double liner requirement set forth in subsection (c) of
this section may be waived by the commission for any monofill which
contains only hazardous wastes from foundry furnace emission con-
trols or metal casting molding sand, and such wastes do not contain
constituents which would render the wastes hazardous for reasons other
than the toxicity characteristics in 40 CFR [Code of Federal Regula-
tions] §261.24, and is in compliance with either of the following re-
quirements:

(1) the monofill:

(A) - (B) (No change.)

(C) is in compliance with groundwater monitoring re-
quirements of this subchapter; or

(2) (No change.)

(f) The owner or operator of any replacement surface im-
poundment unit is exempt from subsection (c) of this section if:

(1) The existing unit was constructed in compliance with
the design standards of Resource Conservation and Recovery Act,
§3004(o)(1)(A)(i) and (o)(5) [of the Resource Conservation and
Recovery Act]; and

(2) (No change.)

(g) - (i) (No change.)

(j) A surface impoundment (except for an existing portion
of a surface impoundment) that will be closed in accordance with
§335.169(a)(2) of this title [(relating to Closure and Post-Closure
Care (Surface Impoundments))] must have an additional liner to that
required in subsection (a) of this section which:

(1) - (2) (No change.)

§335.169. Closure and Post-Closure Care (Surface Impoundments).

(a) At closure, the owner or operator must:

(1) remove or decontaminate all waste residues, contam-
inated containment system components (liners, etc.) contaminated
subsoils, and structures and equipment contaminated with waste and
leachate, and manage them as hazardous waste unless 40 Code of
Federal Regulations (CFR) §261.3(d) applies; or

(2) (No change.)

(b) If some waste residues or contaminated materials are left
in place at final closure, the owner or operator must comply with all
post-closure requirements contained in 40 CFR [Code of Federal Reg-
ulations] §§264.117 - 264.120, including maintenance and monitoring
throughout the post-closure care period (specified in the permit under
40 CFR [Code of Federal Regulations] §264.117). The owner or oper-
ator must:

(1) - (4) (No change.)

(c) If an owner or operator plans to close a surface im-
poundment in accordance with subsection (a)(1) of this section, and
the impoundment does not comply with the liner requirements of
§335.168(a) of this title (relating to Design and Operating Require-
ments (Surface Impoundments)) and is not exempt from them in
accordance with §335.168(b) of this title [(relating to Design and
Operating Requirements (Surface Impoundments))], then:

(1) the closure plan for the impoundment under 40 CFR
[Code of Federal Regulations] §264.112 must include both a plan for

complying with subsection (a)(1) of this section and a contingent plan
for complying with subsection (a)(2) of this section, in case not all
contaminated subsoils can be practicably removed at closure; and the
owner or operator must prepare a contingent post-closure plan under
40 CFR [Code of Federal Regulations] §264.118 for complying with
subsection (b) of this section, in case not all contaminated subsoils can
be practicably removed at closure;

(2) the cost estimates calculated under 40 CFR [Code of
Federal Regulations] §264.142 and §264.144 for closure and post-clo-
sure care of an impoundment subject to this subsection must include the
cost of complying with the contingent closure plan and the contingent
post- closure plan, but are not required to include the cost of expected
closure under subsection (a)(1) of this section.

§335.172. Closure and Post-Closure Care (Land Treatment Units).

(a) During the closure period, the owner or operator must:

(1) (No change.)

(2) continue all operations in the treatment zone to mini-
mize run-off of hazardous constituents as required under §335.171(3)
of this title [(relating to Design and Operating Requirements (Land
Treatment Units))];

(3) maintain the run-on control system required under
§335.171(3) of this title [(relating to Design and Operating Require-
ments (Land Treatment Units))];

(4) maintain the run-off management system required un-
der §335.171(4) of this title [(relatingtoDesignandOperatingRequire-
ments (Land Treatment Units))];

(5) control wind dispersal of hazardous waste if required
under §335.171(6) of this title [(relating to Design and Operating Re-
quirements (Land Treatment Units))];

(6) continue to comply with any prohibitions or conditions
concerning growth of food-chain crops under 40 Code of Federal Reg-
ulations (CFR) §264.276;

(7) continue unsaturated zone monitoring in compliance
with 40 CFR [Code of Federal Regulations] §264.278, except that
soil-pore liquid monitoring may be terminated 90 days after the last
application of waste to the treatment zone; and

(8) (No change.)

(b) For the purpose of complying with 40 CFR [Code of Fed-
eral Regulations] §264.115, when closure is completed, the owner or
operator may submit to the executive director certification by an in-
dependent qualified soil scientist, in lieu of an independent registered
professional engineer, that the facility has been closed in accordance
with the specifications in the approved closure plan.

(c) During the post-closure care period, the owner or operator
must:

(1) - (2) (No change.)

(3) maintain the run-on control system required under
§335.171(3) of this title [(relating to Design and Operating Require-
ments (Land Treatment Units))];

(4) maintain the run-off management system required un-
der §335.171(4) of this title [(relatingtoDesignandOperatingRequire-
ments (Land Treatment Units))];

(5) control wind dispersal of hazardous waste if required
under §335.171(6) of this title [(relating to Design and Operating Re-
quirements (Land Treatment Units))];
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(6) continue to comply with any prohibition or conditions
concerning growth of food-chain crops under 40 CFR [Codeof Federal
Regulations] §264.276; and

(7) continue unsaturated zone monitoring in compliance
with 40 CFR [Code of Federal Regulations] §264.278, except that
soil-pore liquid monitoring may be terminated 90 days after the last
application of waste to the treatment zone.

(d) The owner or operator is not subject to regulation under
subsections (a)(8) and (c) of this section if the commission finds that
the level of hazardous constituents in the treatment zone does not ex-
ceed the background value of those constituents by an amount that is
statistically significant when using the test specified in paragraph (3) of
this subsection. The owner or operator may submit such a demonstra-
tion to the executive director at any time during the closure or post-clo-
sure care periods.

(1) The owner or operator must establish background soil
values and determine whether there is a statistically significant increase
over those values for all hazardous constituents specified in the facility
permit under 40 CFR [Code of Federal Regulations] §264.271(b).

(A) - (B) (No change.)

(2) - (3) (No change.)

(e) The owner or operator is not subject to regulation under
§§335.156 - 335.166 of this title (relating to Applicability of Ground-
water Monitoring and Response; Required Programs; Groundwater
Protection Standard; Hazardous Constituents; Concentration Limits;
Point of Compliance; Compliance Period; General Groundwater
Monitoring Requirements; Detection Monitoring Program; Compli-
ance Monitoring Program; and Corrective Action Program); if the
commission finds that the owner or operator satisfied subsection (d) of
this section and if unsaturated zone monitoring under 40 CFR [Codeof
Federal Regulations] §264.278 indicates that hazardous constituents
have not migrated beyond the treatment zone during the active life of
the land treatment unit.

§335.177. General Performance Standard.

No person may cause, suffer, allow, or permit the storage, processing,
or disposal of hazardous waste in such a manner so as to cause:

(1) the discharge or imminent threat of discharge of haz-
ardous waste, hazardous or nonhazardous constituents, or any other
materials resulting from industrial solid waste activities, including, but
not limited to, reaction products, into or adjacent to the waters in the
state without specific authorization for such discharge from the Texas
Natural Resource Conservation [Water] Commission;

(2) - (3) (No change.)

§335.178. Cost Estimate for Closure.

In addition to the requirements of 40 Code of Federal Regulations
(CFR)§264.142 (excluding 40 CFR [Code of Federal Regulations]
§264.142(a)(2)), the closure cost estimate must be based on the costs
to the owner or operator of hiring a third party to close the facility.
A third party is a party who is neither the parent nor a subsidiary
of the owner or operator (see definition of parent corporation in 40
CFR [Code of Federal Regulations] §264.141(d)). Notwithstanding
[Not-withstanding] other closure costs, such estimate must also
include the costs associated with third party removal, shipment,
off-site, and processing or disposal off-site, and processing or disposal
off-site of the following wastes to an authorized storage, processing,
or disposal facility:

(1) - (4) (No change.)

§335.181. Need for Specific Commercial Hazardous Waste Manage-
ment Technologies.

In evaluating an application for a new commercial hazardous waste
management facility permit, the commission shall determine the need
for the specific technology proposed in the facility to manage new or
increased volumes of waste generated in the state, in accordance with
Texas Health and Safety Code [the Texas Solid Waste Disposal Act],
§361.0232.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103228
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER G. LOCATION STANDARDS
FOR HAZARDOUS WASTE STORAGE,
PROCESSING, OR DISPOSAL
30 TAC §§335.201, 335.202, 335.205, 335.206

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code (TWC),
§5.103 and §5.105, which provide the commission with the au-
thority to adopt any rules necessary to carry out its powers and
duties under the provisions of the TWC or other laws of this
state; and under Texas Health and Safety Code (THSC), Solid
Waste Disposal Act, §361.017 and §361.024, which authorize
the commission to regulate industrial solid waste and municipal
hazardous waste and to adopt rules consistent with the general
intent and purposes of the THSC.

The proposed amendments implement THSC, Chapter 361.

§335.201. Purpose, Scope, and Applicability.

(a) This subchapter establishes minimum standards for the lo-
cation of facilities used for the storage, processing, and disposal of haz-
ardous waste. These standards are to be applied in the evaluation of an
application for a permit to manage hazardous waste. Except as other-
wise provided in this section, this subchapter applies to permit appli-
cations for new hazardous waste management facilities and areal ex-
pansions of existing hazardous waste management facilities, filed on
or after September 1, 1984. These sections do not apply to the follow-
ing:

(1) (No change.)

(2) permit applications filed pursuant to §335.2(a) of this ti-
tle [(relating to Permit Required)] which have been submitted in accor-
dance with Chapter 305 of this title (relating to Consolidated Permits)
and which have been declared to be administratively complete pursuant
to §281.3 of this title (relating to Initial Review) prior to September 1,
1984; and

(3) on-site remedial actions conducted pursuant to the fed-
eral Comprehensive Environmental Response, Compensation, and Li-
ability Act of 1980, 42 United States Code §9601 et seq., as amended
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by the Superfund Amendments Reauthorization Act of 1986 or Texas
Health and Safety Code, Chapter 361, Subchapter F [the Texas Solid
Waste Disposal Act, Texas Civil Statutes, Article 4477-7, §13].

(b) The standards contained in §335.204(a)(6) - (9), (b)(7) -
(12), (c)(6) - (11), (d)(6) - (11), and (e)(8) - (13)[§§335.204(a)(6)-(9),
335.204(b)(7)-(12), 335.204(c)(6)-(11), 335.204(d)(6)-(11),
335.204(e)(8)-(13)] are not applicable to facilities that have sub-
mitted a notice of intent to file a permit application pursuant to
§335.391 of this title (relating to Pre-Application Review) prior
to May 3, 1988, or to facilities that have filed permit applications
pursuant to §335.2(a) of this title [(relating to Permit Required)]
which were submitted in accordance with Chapter 305 of this title
[(relating to Consolidated Permits)] and that were declared to be
administratively complete pursuant to §281.3 of this title (relating to
Initial Review) prior to May 3, 1988.

(c) The purpose of this subchapter is to condition issuance of
a permit for a new hazardous waste management facility or the areal
expansion of an existing hazardous waste management facility on se-
lection of a site that reasonably minimizes possible contamination of
surface water and groundwater; to define the characteristics that make
an area unsuitable for a hazardous waste management facility; and to
prohibit issuance of a permit for a facility to be located in an area deter-
mined to be unsuitable, unless the design, construction and operational
features of the facility will prevent adverse effects from unsuitable site
characteristics. Nothing herein is intended to restrict or abrogate the
commission’s general authority under Texas Health and Safety Code,
Chapter 361 [the Solid Waste Disposal Act] to review site suitability
for all facilities which manage municipal hazardous waste or industrial
solid waste.

§335.202. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) - (8) (No change.)

(9) Existing hazardous waste management facility--Any
facility used for the storage, processing, or disposal of hazardous
waste and which is authorized by a hazardous waste permit. Facilities
identified in the following pending applications will also be considered
existing hazardous waste management facilities pending final action
on the application by the commission:

(A) (No change.)

(B) an application filed pursuant to §335.2(a) of this ti-
tle [(relating to Permit Required)] which has been submitted in accor-
dance with Chapter 305 of this title (relating to Consolidated Permits)
and which has been declared to be administratively complete pursuant
to §281.3 of this title (relating to Initial Review) prior to September 1,
1984.

(10) - (12) (No change.)

(13) Regional aquifer--An aquifer which has been identi-
fied by the Texas Natural Resource Conservation [Water] Commission
as a major or minor aquifer. Major aquifers yield large quantities of
water in large areas of the state. Minor aquifers yield large quantities
of water in small areas of the state or small quantities of water in large
areas of the state. (These aquifers are identified in Appendix B of the
Texas Department of Water Resources Report Number 238).

(14) - (15) (No change.)

(16) Sole-source aquifer--An aquifer designated pursuant
to the Safe Drinking Water Act of 1974, §1424(e), which solely
or principally supplies drinking water to an area, and which, if

contaminated, would create a significant hazard to public health. The
Edwards Aquifer has been designated a sole-source aquifer by the
EPA [United States Environmental Protection Agency]. The Edwards
Aquifer recharge zone is specifically that area delineated on maps in
the offices of the executive director.

(17) - (18) (No change.)

§335.205. Prohibition of Permit Issuance.
(a) The commission shall not issue a permit for any of thefol-

lowing:

(1) a new hazardous waste management facility or an areal
expansion of an existing facility if the facility or expansion does not
meet the requirements of §335.204 of this title (relating to Unsuitable
Site Characteristics);[.]

(2) [(b) Thecommission shall not issueapermit for] a new
hazardous waste landfill or the areal expansion of an existing hazardous
waste landfill if there is a practical, economic, and feasible alternative
to such a landfill that is reasonably available to manage the types and
classes of hazardous waste which might be disposed of at the landfill;
[.]

(3) [(c) No permit shall be issued for] a new commercial
hazardous waste management facility as defined in §335.202 of this ti-
tle (relating to Definitions) including such facilities that burn or propose
to burn waste-derived fuel, as defined in this section, or the subsequent
areal expansion of such a facility or unit of that facility if the boundary
of the unit is to be located within 1/2 of a mile (2,640 feet) of an estab-
lished residence, church, school, day care center, surface water body
used for a public drinking water supply, or dedicated public park;[.]

[(d) For a subsequent areal expansion of a new commercial
hazardous waste management facility that is required to comply with
subsection (c) of this section, distances shall be measured from an es-
tablished residence, church, school, day carecenter, surfacewater body
used for a public drinking water supply, or dedicated public park only
if such structure, water supply, or park was in placeat thetime thedis-
tance was certified for the original permit.]

(4) [(e) No permit shall be issued for] a new commercial
hazardous waste management facility that is proposed to be located at
a distance greater than 1/2 mile (2,640 feet) from an established resi-
dence, church, school, day care center, surface water body used for a
public drinking water supply, or dedicated public park unless the appli-
cant demonstrates to the satisfaction of the commission that the facility
will be operated so as to safeguard public health and welfare and pro-
tect physical property and the environment, at any distance beyond the
facility’s property boundaries;or [.]

[(f) Themeasurement of distancesrequired in subsections(a),
(c), (d), and (e) of thissection shall betaken toward an established res-
idence, church, school, day care center, surface water body used for
a public drinking water supply, or dedicated public park that is in use
when the notice of intent to file a permit application is filed with the
commission or, if no notice of intent is filed, when the permit applica-
tion is filed with thecommission. The restrictions imposed by subsec-
tions (a), (c), (d), and (e) of this section do not apply to an established
residence, church, school, day carecenter, surfacewater body used for
a public drinking supply, or dedicated public park located within the
boundaries of a commercial hazardous waste management facility, or
property owned by the permit applicant.]

[(g) Themeasurement of distancesrequired in subsections(a),
(c), (d), and (e) of this section shall be taken from a perimeter around
the proposed hazardous waste management unit. The perimeter shall
benot morethan 75feet fromtheedgeof theproposed hazardouswaste
management unit.]
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(5) [(h) No permit shall be issued for] a Class I injection
well, a proposed hazardous waste management facility other than a
Class I injection well, or a capacity expansion of an existing hazardous
waste management facility if a fault exists within 2-1/2 miles from the
proposed or existing wellbore of the Class I injection well or the area
within the cone of influence whichever is greater, or if a fault exists
within 3,000 feet of the proposed hazardous waste management facil-
ity other than a Class I injection well or of the capacity expansion of
an existing hazardous waste management facility unless the applicant
demonstrates to the satisfaction of the commission unless previously
demonstrated to the commission or to the EPA [United StatesEnviron-
mental Protection Agency] that:

(A) [(1)] in the case of Class I injection wells, that the
fault is not sufficiently transmissive or vertically extensive to allow mi-
gration of hazardous constituents out of the injection zone; or

(B) [(2)] in the case of a proposed hazardous waste
management facility other than a Class I injection well or for a capacity
expansion of an existing hazardous waste management facility, that:

(i) [(A)] the fault has not had displacement within
Holocene time, or if faults have had displacement within Holocene
time, that no such faults pass within 200 feet of the portion of the sur-
face facility where treatment, storage, or disposal of hazardous waste
will be conducted; and

(ii) [(B)] the fault will not result in structural insta-
bility of the surface facility or provide for groundwater movement to
the extent that there is endangerment to human health or the environ-
ment.

(b) For asubsequent areal expansionof anew commercial haz-
ardous wastemanagement facility that is required to comply with sub-
section (a)(3) of this section, distances shall be measured from an es-
tablished residence, church, school, day carecenter, surfacewater body
used for a public drinking water supply, or dedicated public park only
if such structure, water supply, or park was in placeat the time thedis-
tance was certified for the original permit.

(c) The measurement of distances required in subsection
(a)(1), (3), and (4), and subsection (b) of this section shall be taken
toward an established residence, church, school, day care center, sur-
face water body used for a public drinking water supply, or dedicated
public park that is in use when the notice of intent to file a permit
application is filed with the commission or, if no notice of intent is
filed, when the permit application is filed with the commission. The
restrictions imposed by subsection (a)(1), (3), and (4), and subsection
(b) of this section do not apply to an established residence, church,
school, day care center, surface water body used for a public drinking
supply, or dedicated public park located within the boundaries of a
commercial hazardous waste management facility, or property owned
by the permit applicant.

(d) The measurement of distances required in subsection
(a)(1), (3), and (4), and subsection (b) of this section shall be taken
from a perimeter around the proposed hazardous waste management
unit. The perimeter shall be not more than 75 feet from the edge of the
proposed hazardous waste management unit.

(e) [(i)] Nothing in this subchapter shall be construed to re-
quire the commission to issue a permit notwithstanding a finding that
the proposed facility would satisfy the requirements of §335.203 of
this title (relating to Site Selection to Protect Groundwater or Surface
Water) and notwithstanding the absence of site characteristics which
would disqualify the site from permitting pursuant to §335.204 of this
title [(relating to Unsuitable Site Characteristics)].

(f) [(j)] The term "Waste-derived fuel" when used in this sec-
tion, shall mean any material resulting from the blending or inclusion of
hazardous waste that is to be burned for energy recovery. Such fuel does
not include material derived from nonhazardous waste such as nonhaz-
ardous waste garbage, rubbish, refuse, tires, sludge from a wastewater
treatment plant, water supply treatment plant, or air pollution control
facility, or other nonhazardous waste solid, liquid, semisolid, or con-
tained gaseous material resulting from industrial, municipal, commer-
cial, mining, or agricultural operations or from community or institu-
tional activities.

§335.206. Petitions for Rulemaking.

Local governments may petition the commission for a rule which re-
stricts or prohibits the siting of a new hazardous waste management fa-
cility in areas including, but not limited to, those meeting one or more
of the characteristics delineated in Texas Health and Safety Code, [the
Texas Solid Waste Disposal Act, TexasHealth and Safety Code Anno-
tated, Chapter 361 (Vernon)], §361.022, and §335.204 of this title (re-
lating to Unsuitable Site Characteristics). Such petitions shall be sub-
mitted in writing and shall comply with the requirements of §275.78 of
this title (relating to Petition for Adoption of Rules). No rule adopted
by the commission under this section shall affect the siting of a new
hazardous waste management facility if an application or a notice of
intent to file an application with respect to such facility has been filed
with the commission prior to the filing of a petition under this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103229
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER H. STANDARDS FOR THE
MANAGEMENT OF SPECIFIC WASTES AND
SPECIFIC TYPES OF FACILITIES
DIVISION 2. HAZARDOUS WASTE BURNED
FOR ENERGY RECOVERY
30 TAC §§335.221, 335.222, 335.224, 335.225

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code (TWC),
§5.103 and §5.105, which provide the commission with the au-
thority to adopt any rules necessary to carry out its powers and
duties under the provisions of the TWC or other laws of this
state; and under Texas Health and Safety Code (THSC), Solid
Waste Disposal Act, §361.017 and §361.024, which authorize
the commission to regulate industrial solid waste and municipal
hazardous waste and to adopt rules consistent with the general
intent and purposes of the THSC.

The proposed amendments implement THSC, Chapter 361.

§335.221. Applicability and Standards.

(a) The following regulations contained in 40 Code of Federal
Regulations (CFR) Part 266 (including all appendices to Part 266) are
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adopted by reference, as amended and adopted in the CFR [Code of
Federal Regulations] through November 19, 1999 (64 FR 63209), ex-
cept as noted in this section [June 13, 1997, at 62 FedReg 32451]:

(1) §266.100 -- Applicability, except §266.100(c)
[§266.100(b)];

(A) reference to "§266.212" is changed to "§266.112";
and

(B) reference to "the applicable requirements of sub-
parts A through H, BB and CC of parts 264 and 265 of this chapter" is
changed to "the applicable requirements of §§335.111 of this title (re-
lating to Purpose, Scope and Applicability), 335.112(a)(1) - (7), (20),
and (21) of this title (relating to Standards), 335.151 of this title (relat-
ing to Purpose, Scopeand Applicability), and 335.152(a)(1) - (6), (18),
and (19) of this title (relating to Standards);

(2) - (15) (No change.)

(16) §266.105 - Standards to Control Particulate Matter,
except §266.105(d) [§266.105(c) and except as provided by §335.226
of thistitle(relatingtoStandardsfor BurningHazardousWasteinCom-
mercial Combustion Facilities)];

(17) - (23) (No change.)

(b) The following hazardous wastes and facilities are not reg-
ulated under this division [§§335.221-335.229 of this title (relating to
Hazardous Waste Burned in Boilers and Industrial Furnaces)]:

(1) used oil burned for energy recovery that is also a haz-
ardous waste solely because it exhibits a characteristic of hazardous
waste identified in 40 CFR Part 261, Subpart C, from use versus mix-
ing. Such used oil is subject to regulation by the EPA [United States
Environmental ProtectionAgency] under 40 CFR Part 279 and Chapter
324 of this title (relating to Used Oil). This exception does not apply if
the used oil has been made hazardous by mixing with characteristic or
listed hazardous waste other than by a CESQG or household generator;

(2) - (4) (No change.)

§335.222. Management Prior To Burning.

(a) - (b) (No change.)

(c) Storage and processing facilities. The provisions listed un-
der paragraph (1) of this subsection apply to storage or processing by
burners and by intermediaries such as processors, blenders, and distrib-
utors between the generator and the burner.

(1) - (2) (No change.)

§335.224. Additional Interim Status Standards for Burners.

In addition to the interim status standards for burners under
§335.221(a)(7) - (14) of this title (relating to Applicability and
Standards), owners and operators of "existing" boilers and industrial
furnaces that burn hazardous waste are subject to the following
provisions, including the applicable provisions of Subchapter A of this
chapter (relating to Industrial Solid Waste and Municipal Hazardous
Waste Management in General) and Subchapter E of this chapter
(relating to Interim Standards for Owners and Operators of Hazardous
Waste Storage, Processing, or Disposal Facilities), as follows:

(1) If a boiler or industrial furnace is located at a facility
that already has a permit or interim status, then the owner or opera-
tor must comply with the applicable rules and regulations dealing with
permit amendments or modifications under Chapter 305 of this title
(relating to Consolidated Permits) and 40 Code of Federal Regulations
(CFR) §270.42, or revisions of applications for hazardous waste per-
mits and changes during interim status under Chapter 305 of this title
[(relating to Consolidated Permits)] and 40 CFR §270.72.

(2) The requirements of this section and §335.221(a)(7) -
(14) of this title [(relating to Applicability and Standards)] do not apply
to hazardous wastes and facilities exempt under §335.221(b) of this title
or exempt under 40 CFR §266.108, as adopted under §335.221(a)(19)
of this title.

(3) - (4) (No change.)

(5) On or before August 21, 1992, the owner or operator
must submit a notice for publication in a newspaper regularly pub-
lished, and generally circulated within the county and area wherein the
facility is located and send a copy of the notice of those persons and
entities listed under §305.103(b)(2) - (12) of this title (relating to No-
tice by Mail). The owner and operator must provide to the executive
director, with the certification of precompliance, evidence of submit-
tal of the notice for publication. The public notice requirements of
this subsection do not apply to recertifications under 40 CFR [Code of
Federal Regulations] §266.103(b)(8). The notice shall be entitled "No-
tice of Certification of Precompliance with Hazardous Waste Burning
Requirements of 40 Code of Federal Regulations §266.103(b) and 30
TAC §335.224(4) and (5)." An owner or operator who satisfied the pub-
lic notice requirements under 40 CFR [Code of Federal Regulations]
§266.103(b)(6) will be considered compliant with this paragraph pro-
vided that the owner or operator submits evidence of such public notice
on or before 30 days after the effective date of this paragraph. The no-
tice shall include:

(A) - (B) (No change.)

(C) brief description of the regulatory process required
to comply with the interim status requirements of this section,
§335.221(a)(7) - (14) of this title [(relating to Applicability and
Standards)], and 40 CFR §266.103, including required emissions
testing to demonstrate conformance with emissions standards for
organic compounds, particulate matter, metals, and HCl and Cl

2
;

(D) - (J) (No change.)

(6) On or before August 21, 1992, the owner or operator
shall conduct emissions testing to document compliance with the emis-
sions standards of 40 CFR §§266.103(a)(5)(i)(D), 266.104(b) - (e), and
266.105 - 266.107 [266.105, 266.106, and 266.107], under the proce-
dures prescribed by this paragraph and paragraphs (7) and (8) of this
section and 40 CFR §266.103(c), except under extensions of time pro-
vided by 40 CFR §266.103(c)(7). Based on the compliance test, the
owner or operator shall submit to the executive director a complete
and accurate "certification of compliance," in accordance with 40 CFR
§266.103(c)(4), with those emission standards establishing limits on
the operating parameters specified in 40 CFR §266.103(c)(1). In ac-
cordance with paragraphs (12) and (13) of this section, the executive
director may reject the certification of compliance or require additional
information to be submitted within specified time frames.

(7) Compliance testing must be conducted under condi-
tions for which the owner or operator has submitted a certification of
precompliance under 40 CFR [Code of Federal Regulations (CFR)]
§266.103(b) and paragraphs (4) - (5) of this section, and under condi-
tions established in the notification of compliance testing required by
40 CFR §266.103(c)(2). The owner and operator may seek approval
on a case-by-case basis to use compliance test data from one unit in
lieu of testing a similar on-site unit. To support the request, the owner
or operator must provide a comparison of the hazardous waste burned
and other feedstreams, and the design, operation, and maintenance of
both the tested unit and the similar unit. The director shall provide
a written approval to use compliance test data in lieu of testing a
similar unit if he finds that the hazardous wastes, the devices, and
the operating conditions are sufficiently similar, and the data from
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the other compliance test is adequate to meet the requirements of
§266.103(c).

(8) - (13) (No change.)

(14) If the owner or operator does not comply with the in-
terim status compliance schedule provided by paragraphs (4) - (6), (9),
or (11) of this section, hazardous waste burning must terminate on the
date of the deadline, closure activities must begin under 40 CFR [Code
of Federal Regulations] §266.103(l), and hazardous waste burning may
not resume except under an operating permit issued under Chapter 305
of this title [(relating to Consolidated Permits)]. For purposes of com-
pliance with the closure provisions of paragraph (4) of this subsec-
tion and 40 CFR [Code of Federal Regulations] §265.112(d)(2) and
§265.113 (as adopted in §335.112(a)(6) of this title (relating to Stan-
dards)) the boiler or industrial furnace has received "the known final
volume of hazardous waste" on the date that the deadline is missed.

(15) (No change.)

§335.225. Additional Standards for Direct Transfer.

(a) (No change.)

(b) The direct transfer of hazardous waste to a boiler or in-
dustrial furnace shall be conducted so that it does not adversely affect
the capability of the boiler or industrial furnace to meet required [the]
standards [provided by §335.226 of this title (relating to Standards for
Burning Hazardous Waste in Commercial Combustion Facilities)].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103230
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
DIVISION 3. RECYCLABLE MATERIALS
UTILIZED FOR PRECIOUS METAL RECOVERY
30 TAC §335.241

STATUTORY AUTHORITY

The amendment is proposed under Texas Water Code (TWC),
§5.103 and §5.105, which provide the commission with the au-
thority to adopt any rules necessary to carry out its powers and
duties under the provisions of the TWC or other laws of this
state; and under Texas Health and Safety Code (THSC), Solid
Waste Disposal Act, §361.017 and §361.024, which authorize
the commission to regulate industrial solid waste and municipal
hazardous waste and to adopt rules consistent with the general
intent and purposes of the THSC.

The proposed amendment implements THSC, Chapter 361.

§335.241. Applicability and Requirements.

(a) (No change.)

(b) Persons who generate, transport, or store recyclable mate-
rials that are regulated under this section are subject to the following
requirements:

(1) - (2) (No change.)

(3) §§335.9 - 335.12 of this title (relating to Shipping
and Reporting Procedures Applicable to Generators; Shipping
and Reporting Procedures Applicable to Generators of Municipal
Hazardous Waste or Class 1[I ] Industrial Solid Waste; Shipping
Requirements for Transporters of Municipal Hazardous Waste or
Class 1[I ] Industrial Solid Waste; Shipping Requirements Applicable
to Owners or Operators of Storage, Processing, or Disposal Facilities),
for generators, transporters, or persons who store, as applicable; and

(4) (No change.)

(c) - (d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103231
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
DIVISION 5. UNIVERSAL WASTE RULE
30 TAC §335.262

STATUTORY AUTHORITY

The amendment is proposed under Texas Water Code (TWC),
§5.103 and §5.105, which provide the commission with the au-
thority to adopt any rules necessary to carry out its powers and
duties under the provisions of the TWC or other laws of this
state; and under Texas Health and Safety Code (THSC), Solid
Waste Disposal Act, §361.017 and §361.024, which authorize
the commission to regulate industrial solid waste and municipal
hazardous waste and to adopt rules consistent with the general
intent and purposes of the THSC.

The proposed amendment implements THSC, Chapter 361.

§335.262. Standards for Management of Paint and Paint-Related
Waste.

(a) (No change.)

(b) Paint and paint-related waste is used or unused paint
and paint-related material which is "hazardous waste" as defined
under §335.1 [§335.1(56)] of this title (relating to Definitions), as
determined under §335.504 of this title (relating to Hazardous Waste
Determination), and which is any mixture of pigment and a suitable
liquid which forms a closely adherent coating when spread on a
surface or any material which results from painting activities.

(c) - (d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103232
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Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER I. PROHIBITION ON OPEN
DUMPS
30 TAC §§335.303 - 335.305, 335.307

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code (TWC),
§5.103 and §5.105, which provide the commission with the au-
thority to adopt any rules necessary to carry out its powers and
duties under the provisions of the TWC or other laws of this
state; and under Texas Health and Safety Code (THSC), Solid
Waste Disposal Act, §361.017 and §361.024, which authorize
the commission to regulate industrial solid waste and municipal
hazardous waste and to adopt rules consistent with the general
intent and purposes of the THSC.

The proposed amendments implement THSC, Chapter 361.

§335.303. Criteria for Classification of Solid Waste Disposal Facili-
ties and Practices.
Except to the extent that they are clearly inconsistent with the express
provisions of Texas Health and Safety Code, Chapter 361 [the Solid
Waste Disposal Act, Texas Civil Statutes, Article 4477-7], or the rules
of the commission, the regulations contained in 40 Code of Federal
Regulations (CFR) [,] Part 257 are adopted by reference. The execu-
tive director will maintain in the offices of the commission a set of the
regulations contained in 40 CFR [Code of Federal Regulations,] Part
257 and adopted by reference herein. The regulations may be exam-
ined in the library of the Texas Natural Resource Conservation [Water]
Commission, located on the first floor of Building A at 12100 Park 35
Circle, Austin, Texas [Stephen F. Austin Building, 1700 North Con-
gress, Austin].

§335.304. Classification of Facilities.
The executive director may evaluate all existing solid waste disposal fa-
cilities, except those exempted under 40 Code of Federal Regulations
(CFR)§257.1, according to the criteria in 40 CFR [Code of Federal
Regulations,] Part 257. The executive director shall classify as open
dumps all facilities which fail to satisfy these criteria and shall prepare
a list of those facilities. This list shall be submitted to the EPA [U.S.
Environmental Protection Agency] for inclusion in the open dump in-
ventory under the Resource Conservation and Recovery Act of 1976,
§4005.

§335.305. Upgrading or Closing of Open Dumps.
(a) - (b) (No change.)

(c) Nothing in this section precludes the executive director
from seeking any relief deemed necessary for violation of this sub-
chapter, any provision of Texas Health and Safety Code, Chapter 361
[the Solid Waste Disposal Act, Texas Civil Statutes, Article 4477-7],
or any other regulations of the commission nor does this section
establish any prerequisite for seeking that relief.

§335.307. Notification of Classification by Commission.
(a) Upon determination by the commission that a facility or

practice violates any of the criteria set forth in 40 Code of Federal Reg-
ulations (CFR) [,] Part 257 and should be in the open dump inventory
under the Resource Conservation and Recovery Act of 1976, §4005(b),

the owner or operator of such facility shall be so notified in writing by
the commission at least 30 days prior to the initial submission of the
classification to the EPA [U. S. Environmental Protection Agency]. If
the owner or operator wishes to contest that determination, he must so
notify the commission within 20 days of the date of the notification
and include any information indicating that the facility does not violate
any of the criteria classification set forth in 40 CFR [Code of Federal
Regulations,] Part 257. If the owner or operator fails to respond to the
notification, or if the commission determines that the information pro-
vided by the owner or operator does not affect its initial determination,
the commission shall forward the name of the facility to the EPA [U.S.
Environmental Protection Agency] for publication in theFederal Reg-
ister. The commission may delete the name of a facility from the list
to be forwarded to the EPA [U. S. Environmental Protection Agency]
if, in the opinion of the commission, the information presented by the
owner or operator pursuant to this subsection shows that the facility or
practice does not violate any of the criteria set forth in 40 CFR [Code
of Federal Regulations,] Part 257.

(b) The commission shall also provide written notification of
the availability of the results of any classification pursuant to §335.304
of this title (relating to Classification of Facilities) to all other persons
on the list required by §335.306 of this title (relating to List of Inter-
ested or Affected Persons) at least 30 days prior to the initial submis-
sion of any classifications to the EPA [U. S. Environmental Protection
Agency].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103233
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER J. HAZARDOUS WASTE
GENERATION, FACILITY AND DISPOSAL FEE
SYSTEM
30 TAC §§335.321 - 325.323, 335.325, 335.326, 335.328,
335.329

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code (TWC),
§5.103 and §5.105, which provide the commission with the au-
thority to adopt any rules necessary to carry out its powers and
duties under the provisions of the TWC or other laws of this
state; and under Texas Health and Safety Code (THSC), Solid
Waste Disposal Act, §361.017 and §361.024, which authorize
the commission to regulate industrial solid waste and municipal
hazardous waste and to adopt rules consistent with the general
intent and purposes of the THSC.

The proposed amendments implement THSC, Chapter 361.

§335.321. Purpose.

(a) It is the purpose of this subchapter to establish an industrial
solid waste and hazardous waste fee program. Under this program the
following fees are imposed:
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(1) an annual fee on each generator of Class 1[I ] industrial
solid waste or hazardous waste;

(2) an annual fee on each facility which either holds a Class
1 [I ] industrial solid waste or hazardous waste permit or operates Class
1 [I ] industrial solid waste or hazardous waste management units sub-
ject to permit authorization;

(3) a fee on the operator of a commercial solid waste dis-
posal facility for Class 1[I] industrial waste which is disposed on site
by the facility;

(4)-(5) (No change.)

(b) Hazardous and solid waste fees fund.

(1) The hazardous and solid waste fees fund shall be used
for the purpose of regulation of industrial solid waste and hazardous
waste, including payment to other state agencies for services provided
under contract relating to enforcement of the Texas Health and Safety
Code, Chapter 361.

(2) The fund shall consist of:

(A)-(B) (No change.)

(C) hazardous waste management fees and Class 1[I ]
industrial waste disposal fees assessed and apportioned under §335.325
of this title (relating to Industrial Solid Waste and Hazardous Waste
Management Fee Assessment);

(D) application fees assessed under §305.53 of this title
[(relating to Application Fees)]; and

(E) (No change.)

(c) Hazardous and solid waste remediation fee fund.

(1) The hazardous and solid waste remediation fee fund
shall be used for the purpose of the following:

(A)-(B) (No change.)

(C) expenses related to complying with the federal
Comprehensive Environmental Response, Compensation and Liability
Act of 1980 (42 United States Code §§9601 et seq.) as amended, the
federal Superfund Amendments and Reauthorization Act of 1986 (10
United States Code §§2701 et seq.), and the Texas Health and Safety
Code, Chapter 361, Subchapters F and I;

(D)-(E) (No change.)

(2) The fund shall consist of:

(A) hazardous waste management fees and Class 1[I ]
industrial waste disposal fees assessed and apportioned under §335.325
of this title [(relating to Industrial Solid Waste and Hazardous Waste
Management Fee Assessment)];

(B) (No change.)

(C) money paid by a person liable for facility cleanup
and maintenance under provisions of the TexasHealth and Safety Code,
§361.197;

(D) (No change.)

(E) monies collected on behalf of the commission or
transferred from other agencies under any applicable provisions of the
Texas Health and Safety Code, including §361.138 concerning fees on
lead-acid batteries, or grants from any person made for the purpose
of remediation of facilities under the Texas Health and Safety Code,
Chapter 361.

(d) Waste management fees collected under §335.325 of this
title [(relating to Industrial Solid Wasteand HazardousWasteManage-
ment Fee Assessment)] shall be credited to the funds of the state as
follows.

(1)-(2) (No change.)

§335.322. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) (No change.)

(2) Authorized hazardous waste management unit--A unit
at a hazardous waste management facility which is authorized by per-
mit or which is identified in an application submitted pursuant to and in
accordance with §335.2(c) of this title [(relating to Permit Required)]
or §335.43(b) of this title [(relating to Permit Required)].

(3) (No change.)

(4) Class 1[I ] waste--Any industrial solid waste or mixture
of industrial solid wastes meeting the definition of Class 1[I ] waste
under §335.1 of this title (relating to Definitions).

(5) Class 1[I ] nonhazardous waste--Any Class 1[I ] waste
which is not a hazardous waste as defined in this section.

(6)-(10) (No change.)

(11) Hazardous waste--Those solid wastes not otherwise
exempted which have been identified or listed as hazardous wastes by
the administrator of the EPA [United States Environmental Protection
Agency] pursuant to the federal Solid Waste Disposal Act, 42 United
States Code §§6901 et seq., as amended.

(12)-(13) (No change.)

(14) Injection well--As provided in the Texas Water Code
(TWC), §27.002(11).

(15) Interim status--The status of any person who owns or
operates a facility required to have a permit under this chapter, and who
is required to submit an application for a permit pursuant to §335.2(c)
of this title [(relating to Permit Required)] or §335.43(b) of this title
[(relating to Permit Required)].

(16) Land disposal facility--Any landfill, surface impound-
ment (excluding an impoundment treating, processing, or storing waste
that is disposed pursuant to TWC [Texas Water Code], Chapter 26 or
Chapter 27), waste pile, facility at which land farming, land treatment,
or a land application process is used, or an injection well. Land dis-
posal does not include the normal application of agricultural chemicals
or fertilizers.

(17) (No change.)

(18) On-site land disposal facility--A hazardous waste unit
which meets the definition of land disposal facility of this section and
on-site disposal as defined in §335.1 of this title [(relating to Defini-
tions)].

(19) Processing--For the purposes of this subchapter, the
term "processing" has the same meaning as defined in §335.1 of this
title [(relating to Definitions)].

(20) (No change.)

§335.323. Generation Fee Assessment.

(a) An annual generation fee is hereby assessed each indus-
trial or hazardous solid waste generator that is required to notify
[which has notified] under §335.6 of this title (relating to Notification
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Requirements) and which generates Class 1 industrial solid waste
or hazardous waste or whose act first causes such waste to become
subject to regulation under Subchapter B of this chapter (relating
to Hazardous Waste Management--General Provisions) on or after
September 1, 1985. These fees shall be deposited in the hazardous and
solid waste fee fund. The amount of a generation fee is determined by
the total amount of Class 1 nonhazardous waste or hazardous waste
generated during the previous calendar year. The annual generation
fee may not be less than $50. The annual generation fee for hazardous
waste shall not be more than $50,000 and for nonhazardous waste not
more than $10,000.

(b) Wastewaters are exempt from assessment under the follow-
ing conditions.

(1) Wastewaters containing hazardous wastes which are
designated as hazardous solely because they exhibit a hazardous
characteristic as defined in 40 Code of Federal Regulations[,] Part
261, Subpart C, concerning characteristics of hazardous waste, and are
rendered non-hazardous by neutralization or other treatment on-site
in totally enclosed treatment facilities or wastewater treatment units
for which no permit is required under §335.2 of this title (relating to
Permit Required) or §335.41 of this title (relating to Purpose, Scope,
and Applicability) are exempt from the assessment of hazardous waste
generation fees.

(2) Wastewaters classified as Class 1 industrial solid wastes
because they meet the criteria for a Class 1 waste under the provisions
of §335.505 of this title (relating to Class 1 Waste Determination) and
are treated on-site in totally enclosed treatment facilities or wastewater
treatment units for which no permit is required under §335.2 of this
title [(relating to Permit Required)] or §335.41 of this title [(relating to
Purpose, Scope, and Applicability)] and no longer meet the criteria for
a Class 1 waste are exempt from the assessment of waste generation
fees.

(3)-(4) (No change.)

(c)-(f) (No change.)

§335.325. Industrial Solid Waste and Hazardous Waste Management
Fee Assessment.

(a) A fee is hereby assessed on each owner or operator of a
waste storage, processing, or disposal facility, except as provided in
subsections (b) - (e) of this section. A fee is assessed for hazardous
wastes which are stored, processed, disposed, or otherwise managed
and for Class 1[I ] industrial wastes which are disposed at a commer-
cial facility. For the purpose of this section, the storage, processing,
or disposal of hazardous waste for which no permit is required under
§335.2 of this title (relating to Permit Required) or §335.41 of this title
(relating to Purpose, Scope, and Applicability) is not subject to a haz-
ardous waste management fee.

(b)-(i) (No change.)

(j) Except as provided in subsections (k) - (q) [(k) - (p)] of
this section, waste management fees shall be assessed according to the
following schedule.

(1) (No change.)

(2) Class 1[I ] non-hazardous waste.
Figure: 30 TAC §335.325(j)(2)

(k)-(l) (No change.)

(m) A fee for storage of hazardous waste shall be assessed in
addition to any fee for other waste management methods at a facility.
No fee shall be assessed under this section for the storage of a hazardous
waste for a period of less than 90 days as determined from the date of

receipt or generation of the waste (or the effective date of this section).
The fee rate specified in the schedule under subsection (j) of this section
shall apply to the quantity of waste in any month which has been in
storage for more than 90 days or the number for which an extension
has been granted under §335.69 of this title [(relating to Accumulation
Time)].

(n)-(o) (No change.)

(p) A commercial waste disposal facility receiving solid waste
not subject to assessment under this section shall pay any assessment
due under Chapter 330, Subchapter P of this title (relating to Fees and
Reports). No fee for disposal of a solid waste under Chapter 330, Sub-
chapter P of this title, shall be assessed in addition to a fee for disposal
under this section.

(q) An operator of a hazardous waste injection well electing to
separately measure inorganic salts in the determination of dry weight
under the provisions of §335.326(c) of this title [(relatingtoDry Weight
Determination)] shall pay a fee equivalent to 20% of the fee for under-
ground injection assessed in subsection (j) of this section for the com-
ponents of the waste stream determined to be inorganic salts.

§335.326. Dry Weight Determination.
(a) The method of calculating the dry weight of each waste

stream subject to assessment under §335.325 of this title (relating to
Industrial Solid Waste and Hazardous Waste Management Fee Assess-
ment) shall be determined initially and at any time the waste stream
undergoes a significant change in water content using the appropriate
method(s) as specified in this section. Determinations shall be made
from a representative sample collected by grab or composite. Collec-
tion methods and sample preservation shall be by methods to minimize
volatilization.

(1)-(2) (No change.)

(3) Organic-based wastes which contain suspended solids
less than 15% of the sample by weight and which contain a single liquid
phase shall have the dry weight determination calculated using:

(A) (No change.)

(B) the method specified in Appendix II in §335.332 of
this title [(relating to Appendices I and II)].

(4) Wastes which do not meet any of the criteria specified
in paragraphs (1) - (3) of this subsection shall have the dry weight de-
termination calculated using:

(A) (No change.)

(B) the method specified in Appendix II in §335.332 of
this title [(relating to Appendices I and II)]; or

(C) (No change.)

(5) The method for calculating the dry weight shall be that
method specified in Appendix I in §335.332 of this title [(relating to
Appendices I and II)] or an alternate method selected by the generator
pursuant to §335.327 of this title (relating to Alternate Methods of Dry
Weight Determination), if the waste cannot be analyzed by one of the
other required methods of this section due to interfering constituents.
Documentation identifying the method of analysis and describing the
interference shall be maintained by the generator.

(b) (No change.)

(c) If the dry weight ratio of a hazardous waste as measured un-
der this section exceeds 10%, an operator of a hazardous waste injection
well may elect to determine the composition of the waste stream that is
inorganic salts or brines and separately record the weight of such inor-
ganic salts for the purpose of assessment of the fee under §335.325(q)
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[§335.325(p)] of this title [(relating to Industrial Solid Waste and Haz-
ardous Waste Management Fee Assessment)]. The methods used to
determine the weight of inorganic salts in a hazardous waste stream
are subject to review and approval by the executive director. This sub-
section does not apply to:

(1)-(2) (No change.)

(d) For purposes of a fee assessed under §335.325 of this ti-
tle [(relating to Industrial Solid Waste and Hazardous Waste Manage-
ment Fee Assessment)], the dry weight of a waste disposed in an un-
derground injection well, to which brine, inorganic salts, or other au-
thorized agents are added to maintain density control to assure com-
pliance with no-migration requirements of 40 Code of Federal Regu-
lations 148 Subpart C, shall be determined prior to the addition of the
agent. No solid waste, as defined by the TexasHealth and Safety Code,
§361.003(37), may be excluded from the determination of dry weight
under this subsection.

§335.328. Fees Payment.

(a) Generation and facility fees are payable each year for all
Class 1[I ] industrial solid waste and hazardous waste generators, per-
mittees, and facilities. Fees must be paid by check, certified check, or
money order payable to Texas Natural Resource Conservation Com-
mission. Annual facility fees are payable by permittees, owners, or
operators regardless of whether the facility is in actual operation. All
annual generation and facility fees shall be due by a date to be estab-
lished by the Texas Natural Resource Conservation Commission at the
time payment is requested.

(b)-(c) (No change.)

§335.329. Records and Reports.

(a) Generators are required to:

(1)-(3) (No change.)

(4) submit the appropriate reports required under
§335.13(b) of this title (relating to Recordkeeping and Reporting
Procedures Applicable to Generators Shipping Hazardous Waste or
Class 1[I ] Waste and Primary Exporters of Hazardous Waste) on
forms furnished or approved by the executive director.

(b) Owners or operators of waste storage, processing, or dis-
posal facilities are required to:

(1) for on-site facilities, keep records of all hazardous
waste and industrial solid waste activities regarding the quantities
stored, processed, and disposed on site or shipped off site for storage,
processing, or disposal in accordance with the requirements of
§335.9 of this title [(relating to Recordkeeping and Annual Reporting
Procedures Applicable to Generators)];

(2)-(4) (No change.)

(5) except as provided in §335.328 of this title (relating to
Fees Payment), submit a monthly summary of on-site waste manage-
ment activities subject to the assessment of fees under §335.325 of this
title [(relating to Industrial Solid Wasteand HazardousWasteManage-
ment Fee Assessment)] on forms furnished or approved by the execu-
tive director. This summary report shall be due by the 25th day follow-
ing the end of the month (or quarter) for which a report is made. An
owner or operator required to comply with this subsection shall con-
tinue to prepare and submit monthly (or quarterly) summaries, regard-
less of whether any storage, processing, or disposal was made during a
particular month (or quarter), by preparing and submitting a summary
indicating that no waste was managed during that month (or quarter).

(c)-(d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103234
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER K. HAZARDOUS
SUBSTANCE FACILITIES ASSESSMENT
AND REMEDIATION
30 TAC §§335.341, 335.342, 335.346

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code (TWC),
§5.103 and §5.105, which provide the commission with the au-
thority to adopt any rules necessary to carry out its powers and
duties under the provisions of the TWC or other laws of this
state; and under Texas Health and Safety Code (THSC), Solid
Waste Disposal Act, §361.017 and §361.024, which authorize
the commission to regulate industrial solid waste and municipal
hazardous waste and to adopt rules consistent with the general
intent and purposes of the THSC.

The proposed amendments implement THSC, Chapter 361.

§335.341. Purpose and Scope.
(a) The purpose of this subchapter is to establish an assess-

ment and remediation program to identify and assess facilities that may
constitute an imminent and substantial endangerment to public health
and safety or the environment due to a release or threatened release of
hazardous substances into the environment. The provisions of this sub-
chapter supplement and therefore should be read in conjunction with
the provisions of TexasHealth and Safety Code, Chapter 361, Subchap-
ter F [of the Texas Solid Waste Disposal Act, Tex. Health and Safety
Code Ann. Chapter 361 (Vernon Supplement), §§361.181 et. seq. as
amended], herein referred to as the Act.

(b)-(c) (No change.)

§335.342. Definitions.
Definitions set forth in the Act that are not specifically included in this
section shall also apply. The following words and terms, when used in
this subchapter, shall have the following meanings, unless the context
clearly indicates otherwise.

(1)-(5) (No change.)

(6) Hazard ranking system--The method used by the EPA
and the agency to evaluate the relative potential of hazardous substance
releases to cause health or safety problems, ecological or environmental
damage. The scoring system was developed by the EPA as set out in 40
Code of Federal Regulations (CFR) Part 300, Appendix A, as amended.

(7) Hazardous and Solid Waste Remediation Fee Ac-
count--The fund as described in the Texas Health and Safety Code
[Act], §361.133.

(8) Health and safety plan--A document that addresses the
protection of on-site personnel and the public from potential hazards
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associated with implementing the remedial investigation or remedial
action at a particular facility. The plan shall conform to applicable Oc-
cupational Safety and Health Administrative Rules, including but not
limited to relevant portions of 29 CFR [Code of Federal Regulations]
§1910 and §1926.

(9)-(13) (No change.)

(14) Potentially responsible party (PRP)--A person poten-
tially responsible for solid waste as defined in Texas Health and Safety
Code [the Act], §361.271 and §361.275(g).

(15) Presumptive remedy--A remedy in a commission doc-
ument titled "Presumptive Remedies" which describes site specific re-
medial alternatives for a facility in lieu of a full feasibility study as
required by §335.348 of this title [(relating to General Requirements
for Remedial Investigations)].

(16)-(19) (No change.)

(20) Remedial investigation (RI)--An investigative study
(i.e., an affected property assessment conducted in accordance with
Chapter 350, Subchapter C of this title (relating to Affected Property
Assessment) which may include removals and/or a feasibility study,
in addition to the development of protective concentration levels in
accordance with Chapter 350, Subchapter D of this title (relating
to Development of Protective Concentration Levels) designed to
adequately determine the nature and extent of a release or threatened
release of hazardous substances and, as appropriate, its impact on
air, soils, groundwater, and surface water, both within and beyond
the boundaries of the facility in accordance with the requirements of
§335.348 of this title [(relating to General Requirements for Remedial
Investigations)].

(21) Responsible party (RP)--A person responsible for
solid waste as defined in Texas Health and Safety Code [the Act],
§361.271 and §361.275(g).

(22)-(25) (No change.)

§335.346. Removals and Preliminary Site Investigations.

(a) For facilities listed on the Registry or proposed for listing
on the Registry, no person may perform any partial or total removals at
such facility or conduct preliminary investigations of any type at such
facility until [without the advance] written authorization of the exec-
utive director has been received and [after] notice and opportunity for
comment has been provided to all other potentially responsible parties.

(b) To expedite the executive director’s consideration of a pro-
posal to conduct removals or preliminary investigations at a facility, the
person proposing such actions shall submit to the executive director:

(1) a workplan describing the removal and/or investigation
activities proposed;[,]

(2) a health and safety plan;[,]

(3) a quality assurance project plan;[,] and

(4) an implementation schedule for completing various
subtasks identified in the workplan.

(c) Any authorization by the executive director to perform pre-
liminary investigations, investigation activities, or partial or total re-
movals at a facility does not constitute a finding or determination by
the executive director that such preliminary investigation constitutes an
approved remedial investigation or that the removal constitutes the final
remedial action. An authorization by the executive director to perform
any partial or total removals or investigation activities also does not
constitute a determination or finding by the executive director that any

release or threatened release attributed to the removed materials is di-
visible as defined in TexasHealth and Safety Code[theAct], §361.276.

(d) Pursuant to Texas Health and Safety Code [the Act],
§361.133(c)(1) - (4) and (g), the executive director may perform [use
money in the Hazardous and Solid Waste Remediation Fee Account
for] necessary and appropriate removal and remedial action at sites
at which solid waste or hazardous substances have been disposed
if funds from a liable party, independent third party, or the federal
government are not sufficient for the removal or remedial action. The
executive director may also perform removals under Texas Health and
Safety Code [the Act], §361.133(c)(5) to protect human health and
the environment.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103235
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER N. HOUSEHOLD MATERIALS
WHICH COULD BE CLASSIFIED AS
HAZARDOUS WASTES
30 TAC §§335.401 - 335.403, 335.406, 335.407, 335.409,
335.411, 335.412

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code (TWC),
§5.103 and §5.105, which provide the commission with the au-
thority to adopt any rules necessary to carry out its powers and
duties under the provisions of the TWC or other laws of this
state; and under Texas Health and Safety Code (THSC), Solid
Waste Disposal Act, §361.017 and §361.024, which authorize
the commission to regulate industrial solid waste and municipal
hazardous waste and to adopt rules consistent with the general
intent and purposes of the THSC.

The proposed amendments implement THSC, Chapter 361.

§335.401. Purpose.

The purpose of this subchapter is to provide requirements for interested
persons to engage in activities which involve the collection, disposal,
or recycling of hazardous household wastes and other types of house-
hold waste materials that may, due to their quantity and characteristics,
pose a potential endangerment to human health or the environment if
improperly handled. [The Texas Department of Health and the Texas
Water Commission agreeto establish and maintain acooperativeeffort
with regard to providing regulation and direction for hazardoushouse-
hold wastecollection programsso asto insurethat wasteaggregated as
aresult of such programs isproperly handled and disposed of in a safe
manner.]

§335.402. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings unless the context clearly indicates oth-
erwise.
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(1) - (3) (No change.)

[(4) Commission -- The Texas Water Commission.]

[(5) Department -- The Texas Department of Health.]

(4) [(6)] Division -- The Small Businessand Environmen-
tal Assistance Division, Texas Natural Resource Conservation Com-
mission [Division of Solid Waste Management, Texas Department of
Health].

(5) [(7)] Hazardous household waste -- Any solid waste
generated in a household by a consumer which, except for the exclu-
sion provided in 40 Code of Federal Regulations (CFR) §261.4(b)(1),
would be classified as a hazardous waste under 40 CFR [Code of Fed-
eral Regulations,] Part 261.

(6) [(8)] Hazardous waste processing, storage, or disposal
facility -- A hazardous waste processing, storage, or disposal facility
that has received an EPA [Environmental Protection Agency (EPA)]
permit (or a facility with interim status) in accordance with the require-
ments of 40 CFR [Code of Federal Regulations] Parts 270 and 124, or
that has received a permit from a state authorized in accordance with
40 CFR [Code of Federal Regulations] Part 271.

(7) [(9)] Household -- Single and multiple residences,
hotels and motels, bunkhouses, ranger stations, crew quarters, camp-
grounds, picnic grounds, and day-use recreational areas.

(8) [(10)] Recurring collection program -- An organized
effort to collect and/or aggregate hazardous household waste in a com-
munity at scheduled intervals, at least annually.

§335.403. Authority.
[(a) Authority of the Texas Department of Health. The Texas

Department of Health (the department) is the state agency having re-
sponsibility for regulation of nonhazardousmunicipal solid waste. The
department and thecommission agree that thedepartment has primary
regulatory authority over hazardoushouseholdwaste; personswhopro-
vide point of generation pick-up of hazardous household waste; and
persons who establish and operate hazardous household waste collec-
tion centers, other than those located at established hazardous waste
processing, storage, or disposal facilities which are regulated by the
Texas Water Commission (the commission). The following regula-
tory portions of this subchapter shall be primarily implemented and
enforced by the department:]

[(1) §335.406(a) - (c) of this title (relating to General Re-
quirements for Collectors and Operators);]

[(2) §335.407(a)-(f) of this title (relating to Operation of
Collection Centers);]

[(3) §335.408of thistitle(relatingtoHouseholdPick-Up);]

[(4) §335.410 of this title (relating to Reuse of Collected
Material), except in those cases where the collector or operator deter-
mining thereusesuitability of thecollected material is theowner/oper-
ator of ahazardouswasteprocessing, storage, or disposal facility; and]

[(5) §335.411(b) of this title (relating to General Require-
ments for Transporters).]

[(b)] [Authority of the Texas Water Commission.] The Texas
Natural Resource Conservation [Water] Commission is the state
agency having responsibility for regulating non-hazardous municipal
solid waste and hazardous waste as defined by the EPA [United States
Environmental Protection Agency] in 40 Code of Federal Regulations
Part 261. Except for collected materials being used or planned to be
used or reused in accordance with §335.410 of this title (relating to
Reuse of Collected Material), all hazardous household waste once

collected and aggregated at a collection center or at a transporter’s
facility shall be transported only by hazardous waste transporters
and shall be shipped only to authorized hazardous waste processing,
storage, or disposal facilities. [The department and the commission
agree that the commission has regulatory authority over persons
transporting hazardous household waste that is required when shipped
to be accompanied by a manifest, and over all aspects of solid waste
management conducted at a hazardous waste processing, storage, or
disposal facility. Accordingly, the following regulatory portions of
this subchapter shall be primarily implemented and enforced by the
commission:]

[(1) §335.406(d) of this title (relating to General Require-
ments for Collectors and Operators);]

[(2) §335.407(g) of this title (relating to Operation of Col-
lection Centers);]

[(3) §335.410 of this title (relating to Reuse of Collected
Material), except in those cases where the collector or operator deter-
mining the reuse suitability of the collected material is subject to the
requirements of §335.406(a) - (c) of this title (relating to General Re-
quirements for Collectors and Operators);]

[(4) §335.411(a) of this title (relating to General Require-
ments for Transporters); and]

[(5) §335.412 of this title (relating to General Require-
ments for Processing, Storage, or Disposal Facilities).]

[(c) Joint authority. The department and commission shall
jointly implement, and each may enforce as appropriate, the require-
mentscontained in §335.409 of this title (relating to General Shipping,
Manifesting, Recordkeeping, and Reporting Requirements).]

§335.406. General Requirements for Collectors and Operators.

(a) Except as provided in subsection (d) of this section, no per-
son may engage in any activity to collect or aggregate hazardous house-
hold waste that has been segregated from other solid waste without hav-
ing first notified the Small Business and Environmental Assistance Di-
vision, TexasNatural ResourceConservation Commission [Division of
Solid Waste Management, Texas Department of Health] (division), in
accordance with subsection (b) of this section and without having sub-
mitted to the division an operational plan as provided for in subsection
(c) of this section. [Thedepartment may waivetherequirementsof this
section for programs scheduled to be implemented within six months
of the date these rules become effective, provided the collector or op-
erator requests such waiver in writing.]

(b) The notification shall be submitted 90 days prior to the ex-
pected collection date, by letter or on a form provided by the division
[department]. It shall include the following information:

(1) - (6) (No change.)

(c) The collector or operator shall submit to the division a com-
plete operational plan not less than 45 days.

(1) - (8) (No change.)

(9) The following operational concepts shall be discussed
in detail:

(A) - (D) (No change.)

(E) procedures to ensure that unauthorized waste, i.e.,
hazardous waste (or Class 1[I ] industrial solid waste) from industries,
businesses, or institutions subject to regulations of the commission, is
not accepted as hazardous household waste;

(F) - (K) (No change.)
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(10) The operator shall provide information on the planned
disposal of the waste collected, to include the transporter’s name and
the EPA [United States Environmental Protection Agency] identifica-
tion number, and the name, location, and the EPA [United StatesEnvi-
ronmental Protection Agency] identification number of the hazardous
waste facility which is to be used for the processing, storage, disposal,
or recycling of the waste. The operator, in developing the plan for dis-
posal of waste to be received at the collection center, should determine
the feasibility of managing collected hazardous household waste in the
following order of preference:

(A) - (E) (No change.)

(11) (No change.)

(12) The plan shall include the following attachments:

(A) - (B) (No change.)

(C) Attachment 3 -- evidence of financial responsibility.
Collectors or operators other than governmental entities shall submit
evidence of financial responsibility which assures the division [depart-
ment] that sufficient assets are available to properly operate the collec-
tion center, enable appropriate shipment and disposal of the waste, and
to provide for proper closure of the collection center. The amount and
type of financial assurance shall be determined by the division after
discussing the scope of the collection effort with the operator.

(D) - (E) (No change.)

(d) Owners or operators of hazardous waste processing, stor-
age, or disposal facilities who accept or intend to accept unmanifested
hazardous household waste directly from household waste generators
or their representatives are not subject to the requirements of this sec-
tion, provided that prior to first accepting such waste they notify the
executive director [of the Texas Water Commission] in writing con-
cerning their intention to accept such waste, and in the notification in-
dicate:

(1) their Texas Natural Resource Conservation [Water]
Commission registration number and EPA [Environmental Protection
Agency] identification number;

(2) - (8) (No change.)

§335.407. Operation of Collection Centers.
(a) - (d) (No change.)

(e) Waste accepted and excluded. The collection center should
accept only household wastes. The operator shall take necessary pre-
cautions to prohibit the receipt of waste defined as a hazardous waste by
Texas Health and Safety Code, Chapter 361 [the Solid WasteDisposal
Act, Texas Civil Statutes, Article 4477-7]; or as Class 1[I industrial
solid] waste by the commission. Other requirements related to accep-
tance or exclusion of wastes are as follows:

(1) - (5) (No change.)

(f) - (g) (No change.)

§335.409. General Shipping, Manifesting, Recordkeeping, and Re-
porting Requirements.
Except for those collected reusable materials handled in accordance
with the requirements of §335.410 of this title (relating to Reuse of
Collected Material) and waste received at the center, which can be dis-
posed o f at a municipal solid waste facility in accordance with the re-
quirements of §335.407 of this title (relating to Operation of Collection
Centers), persons who collect, receive, or aggregate hazardous house-
hold waste shall:

(1) when transporting or shipping such waste from a col-
lection center or from a transporter’s facility, utilize only hazardous

waste transporters who have notified the executive director [commis-
sion] with respect to transportation of hazardous waste, who have noti-
fied the EPA [United StatesEnvironmental Protection Agency] of their
involvement in transporting hazardous waste, and who have been is-
sued an EPA [Environmental Protection Agency] identification num-
ber;

(2) (No change.)

(3) assure, prior to offering such waste for shipment, that
such waste is packaged and labeled so as to comply with applicable
United States Department of Transportation (DOT) requirements and
to comply with the requirements contained in §335.10 of this title (re-
lating to Shipping and Reporting Procedures Applicable to Generators
of Municipal Hazardous Waste or Class 1[I ] Industrial Solid Waste);
and

(4) retain for at least one year from the date of shipment
copies of all manifests utilized for the shipment of such waste.[; and]

[(5) provide, within 30 days of receiving the completed
copy of such manifests showing the signature of the receiver and date
of receipt, acopy of the completed manifest to thedivision, or in those
cases where the person shipping the waste is the owner or operator of
a hazardouswaste processing, storage, or disposal facility, to thecom-
mission.]

§335.411. General Requirements for Transporters.

(a) No person shall transport any hazardous household waste
required by this subchapter to be accompanied by a uniform hazardous
waste manifest [obtained from the commission], unless such person:

(1) has notified the executive director [Texas Water Com-
mission] with respect to such transportation activities in accordance
with the requirements contained in §335.6(d) [§335.6(e)] of this title
(relating to Notification Requirements);

(2) has notified the EPA [UnitedStatesEnvironmental Pro-
tection Agency] as to his or her transporter status, and has been issued
an EPA [Environmental Protection Agency] identification number;

(3) complies with the requirements outlined in §335.11 of
this title (relating to Shipping Requirements for Transporters of Munic-
ipal Hazardous Waste or Class 1[I ] Industrial Solid Waste) with respect
to all manifested household waste;

(4) complies with the requirements outlined in §335.14 of
this title (relating to Recordkeeping Requirements Applicable to Trans-
porters of Municipal Hazardous Waste or Class 1[I ] Industrial Solid
Waste) with respect to all manifested household waste; and

(5) (No change.)

(b) Transporters engaged in point of generation pick-up of haz-
ardous household waste, who operate or intend to operate hazardous
household waste collection centers, or who otherwise handle or accept
unmanifested hazardous household waste, are subject to all the require-
ments of this subchapter set forth for collectors and shall comply with
paragraphs (1) - (4) of this subsection.

(1) (No change.)

(2) All activities to collect and/or aggregate hazardous
household waste shall be in accordance with rules of this subchapter
applicable to collectors and operators and written instructions from
the executive director [division].

(3) All hazardous household waste accumulated by the
transporter shall be kept separate and apart from hazardous waste or
Class 1[I ] industrial solid waste as defined in Texas Health and Safety
Code, Chapter 361 [the Texas Solid Waste Disposal Act, Texas Civil
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Statutes, Article4477-7], which may be accumulated at a transporter’s
facilities.

(4) (No change.)

§335.412. General Requirements for Storage, Processing, [Storage,]
or Disposal Facilities.

Owners or operators of hazardous waste storage, processing, [storage,]
or disposal facilities may receive manifested shipments of hazardous
household waste or other household waste provided they:

(1) - (2) (No change.)

(3) handle on-site all received or aggregated hazardous
household waste in the same manner as if the waste were defined as
a hazardous waste under Texas Health and Safety Code, Chapter 361
[the Texas Solid Waste Disposal Act, Texas Civil Statutes, Article
4477-7];

(4) - (5) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103236
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER O. LAND DISPOSAL
RESTRICTIONS
30 TAC §335.431

STATUTORY AUTHORITY

The amendment is proposed under Texas Water Code (TWC),
§5.103 and §5.105, which provide the commission with the au-
thority to adopt any rules necessary to carry out its powers and
duties under the provisions of the TWC or other laws of this
state; and under Texas Health and Safety Code (THSC), Solid
Waste Disposal Act, §361.017 and §361.024, which authorize
the commission to regulate industrial solid waste and municipal
hazardous waste and to adopt rules consistent with the general
intent and purposes of the THSC.

The proposed amendment implements THSC, Chapter 361.

§335.431. Purpose, Scope, and Applicability.

(a) (No change.)

(b) Scope and Applicability.

(1) - (2) (No change.)

(3) Universal waste handlers and universal waste trans-
porters, as defined in and subject to regulation under Subchapter
H, Division 5 of this chapter (relating to Universal Waste Rule) are
exempt from 40 CFR [Code of Federal Regulations] §268.7 and
§268.50.

(c) Adoption by Reference.

(1) except as provided in paragraph (2) of this subsection,
and subject to the changes indicated in subsection (d) of this section,

the regulations contained in 40 CFR[,] Part 268, as amended through
December 26, 2000 (65 FR 81373) [August 31, 1998, in 63 FedReg
46332] are adopted by reference.

(2) (No change.)

(3) Appendices IV, VI-IX, and XI of 40 CFR, Part 268 are
adopted by reference as amended through May 12, 1997 (62 FR 25998)
[May 12, 1997, in 62 FedReg 25998].

(d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103237
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER Q. POLLUTION PREVENTION:
SOURCE REDUCTION AND WASTE
MINIMIZATION
30 TAC §§335.471, 335.473 - 335.478, 335.480

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code (TWC),
§5.103 and §5.105, which provide the commission with the au-
thority to adopt any rules necessary to carry out its powers and
duties under the provisions of the TWC or other laws of this
state; and under Texas Health and Safety Code (THSC), Solid
Waste Disposal Act, §361.017 and §361.024, which authorize
the commission to regulate industrial solid waste and municipal
hazardous waste and to adopt rules consistent with the general
intent and purposes of the THSC.

The proposed amendments implement THSC, Chapter 361.

§335.471. Definitions.

The words and terms used in this subchapter have the meanings given in
the Waste Reduction Policy Act of 1991, Senate Bill 1099, or the regu-
lations promulgated thereunder. The following words and terms, when
used in this subchapter, shall have the following meanings, unless the
context clearly indicates otherwise. Further, the following words and
terms, as defined herein, shall only have application to this subchapter.

(1) Acute hazardous waste -- Hazardous waste listed by
the administrator of the EPA [United States Environmental Protection
Agency] under the federal Solid Waste Disposal Act, as amended by the
Resource Conservation and Recovery Act (RCRA) of 1976 (42 United
States Code §6901 et seq.), because the waste meets the criteria for
listing hazardous waste identified in 40 Code of Federal Regulations
§261.11(a)(2).

[(2) Board -- The Texas Air Control Board.]

[(3) Commission -- The Texas Water Commission.]

[(4) Committee--Thewastereduction advisory committee
established by the Texas Solid Waste Disposal Act, the Health and
Safety Code Annotated, §361.0215.]
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(2) [(5)] Conditionally exempt small quantity generator --
A generator that does not accumulate more than 1,000 kilograms of
hazardous waste at any one time on his facility and who generates less
than 100 kilograms of hazardous waste in any given month.

(3) [(6)] Environment -- Water, air, and land and the in-
terrelationship that exists among and between water, air, land, and all
living things.

(4) [(7)] Facility -- All buildings, equipment, structures,
and other stationary items located on a single site or on contiguous or
adjacent sites that are owned or operated by a person who is subject
to this subchapter or by a person who controls, is controlled by, or is
under common control with a person subject to this subchapter.

(5) [(8)] Generator and generator of hazardous waste --
Have the meaning assigned by TexasHealthand Safety Code[theTexas
Solid Waste Disposal Act, the Health and Safety Code Annotated],
§361.131.

(6) [(9)] Large quantity generator -- A generator that gen-
erates, through ongoing processes and operations at a facility:

(A) more than 1,000 kilograms of hazardous waste in a
month; or

(B) more than one kilogram of acute hazardous waste
in a month.

(7) [(10)] Media and medium -- Air, water, and land into
which waste is emitted, released, discharged, or disposed.

(8) [(11)] Pollutant or contaminant -- Includes any ele-
ment, substance, compound, disease-causing agent, or mixture that af-
ter release into the environment and on exposure, ingestion, inhalation,
or assimilation into any organism, either directly from the environment
or indirectly by ingestion through food chains, will or may reasonably
be anticipated to cause death, disease, behavioral abnormalities, can-
cer, genetic mutation, physiological malfunctions, including malfunc-
tions in reproduction, or physical deformations in the organism or its
offspring. The term does not include petroleum, crude oil, or any frac-
tion of crude oil that is not otherwise specifically listed or designated
as a hazardous substance under §101(14)(A) - (F) of the environmental
response law, nor does it include natural gas, natural gas liquids, lique-
fied natural gas, synthetic gas of pipeline quality, or mixtures of natural
gas and synthetic gas.

(9) [(12)] Release -- Any spilling, leaking, pumping,
pouring, emitting, emptying, discharging, injecting, escaping, leach-
ing, dumping, or disposing into the environment. The term does not
include:

(A) a release that results in an exposure to a person
solely within a workplace, concerning a claim that the person may
assert against the person’s employer;

(B) an emission from the engine exhaust of a motor ve-
hicle, rolling stock, aircraft, vessel, or pipeline pumping station engine;

(C) a release of source, by-product, or special nuclear
material from a nuclear incident, as those terms are defined by the
Atomic Energy Act of 1954, as amended (42 United States Code §2011
et seq.), if the release is subject to requirements concerning financial
protection established by the United States Nuclear Regulatory Com-
mission under that Act, §170;

(D) for the purposes of the federal Comprehensive En-
vironmental Response, Compensation and Liability Act of 1980 (42
United States Code §9601 et seq.), §104, or other response action, a re-
lease of source, by-product, or special nuclear material from a process-
ing site designated under the Uranium Mill Tailings Radiation Control

Act of 1978 (42 United States Code §7912 and §7942), §102(a)(1) or
§302(a)); and

(E) the normal application of fertilizer.

(10) [(13)] Small quantity generator -- A generator that
generates through ongoing processes and operation at a facility:

(A) equal to or less than 1,000 kilograms but more than
or equal to 100 kilograms of hazardous waste in a month; or

(B) equal to or less than one kilogram of acute haz-
ardous waste in a month.

(11) [(14)] Source reduction -- Has the meaning assigned
by the federal Pollution Prevention Act of 1990, Publication Law 101-
508, §6603, 104 Stat. 1388.

(12) [(15)] Tons -- 2,000 pounds, also referred to as short
tons.

(13) [(16)] Toxic release inventory (TRI) -- A program
which includes those chemicals on the list in Committee Print Num-
ber 99-169 of the United States Senate Committee on Environment and
Public Works, titled "Toxic Chemicals Subject to the Emergency Plan-
ning and Community Right- To-Know Act of 1986 (EPCRA, 42 United
States Code, §11023), 313" including any revised version of the list as
may be made by the Administrator of the EPA [Environmental Protec-
tion Agency (EPA)].

(14) [(17)] Waste minimization -- A practice that reduces
the environmental or health hazards associated with hazardous wastes,
pollutants, or contaminants. Examples may include reuse, recycling,
neutralization, and detoxification.

§335.473. Applicability.

This subchapter applies to facilities which are required to develop a
source reduction and waste minimization plan pursuant to the Waste
Reduction Policy Act of 1991, Senate Bill 1099, or the regulations pro-
mulgated thereunder, including:

(1) (No change.)

(2) all generators other than large quantity generators and
conditionally exempt small quantity generators as defined by Texas
[the] Health and Safety Code, §361.431(3);

(3) (No change.)

§335.474. Source Reduction and Waste Minimization Plans.

All persons identified under §335.473 of this title (relating to Applica-
bility) shall prepare afive year (or more) source reduction and waste
minimization plan which may be updated annually as appropriate ac-
cording to the schedule listed in §335.475 (relating to Implementation
Dates). Plans shall be updated as necessary to assure that there never
exists a time period for which a plan is not in effect. Prior to com-
pletion of the plan and each succeeding plan, a newfive-year (or more)
plan shall be prepared. Plans prepared under paragraphs (1) - (3) of this
section shall contain a separate component addressing source reduction
activities and a separate component addressing waste minimization ac-
tivities.

(1) With the exception of small quantity generators which
are subject to paragraph (3) of this section, the plan shall include, at a
minimum:

(A) an initial survey that identifies:

(i) for facilities described in §335.473(1) of this title
[(relating to Applicability)], activities that generate hazardous waste;
and
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(ii) for facilities described in §335.473(3) of this ti-
tle [(relating to Applicability)], activities that result in the release of
pollutants or contaminants designated under §335.472 of this title (re-
lating to Pollutants and Contaminants);

(B) - (I) (No change.)

(J) an executive summary of the plan which shall in-
clude at a minimum:

(i) a description of the facility which shall include:

(I) - (IV) (No change.)

(V) if applicable, Texas Natural Resource Con-
servation Commission (TNRCC) air account number, solidwasteregis-
tration number, and underground injection control well permit number;
EPA identification number and Toxics Release Inventory (TRI) iden-
tification number, National Pollutant Discharge Elimination System
(NPDES) permit number; and Texas Pollutant Discharge Elimination
System (TPDES) permit number. [Texas Air Control Board (TACB)
account number,TexasWater Commission(TWC) solidwastenoticeof
registration number, TWC wastewater permit number, Environmental
Protection Agency (EPA) identification number (RCRA number), Na-
tional Pollutant Discharge Elimination System (NPDES) permit num-
ber, and underground injection well code identification number;]

(ii) - (ix) (No change.)

(2) (No change.)

(3) The plans of small quantity generators shall include, at
a minimum:

(A) a description of the facility which shall include:

(i) - (iv) (No change.)

(v) if applicable, TNRCC air account number, solid
waste registration number, and underground injection control well
permit number; EPA identification number and TRI identification
number, NPDES permit number; and TPDES permit number. [TACB
account number, TWC solid waste notice of registration number,
TWC wastewater permit number, EPA identification number (RCRA
number), NPDES permit number, and underground injection well
code identification number;]

(B) (No change.)

(C) if applicable, a list of all reportable TRI releases and
the volume of each;

(D) - (K) (No change.)

(4) (No change.)

§335.475. Implementation Dates.

All facilities subject to this subchapter shall develop a source reduc-
tion and waste minimization plan. The implementation year shall be
determined by the prior year’s reported volumes of hazardous waste
generated and/or total toxic release inventory (TRI) releases. A facility
once subject to this subchapter shall remain subject until it no longer
meets the requirements of §335.473 of this title (relating to Applica-
bility) or are exempted under §335.477 of this title (relating to Exemp-
tions). Volumes for calculations will be based on total hazardous waste
generated and/or total TRI releases. The executive summary shall be
submitted to the executive director [commission and the board] on the
date the plan is required to be in place. Plan implementation will be
according to the following schedule:

(1) - (6) (No change.)

§335.476. Reports and Recordkeeping.

All persons required to develop a source reduction and waste minimiza-
tion plan for a facility under this subchapter shall submit to the com-
mission, concurrent with implementation of the plan under §335.475 of
this title (relating to Implementation Dates), an initial executive sum-
mary of such plan and a copy of the certification of completeness and
correctness in §335.474(1)(H) of this title (relating to Source Reduc-
tion and Waste Minimization Plans). Within 30 days of any revision of
such plan, a revised executive summary including a copy of a new cer-
tificate of completeness and correctness shall be submitted. All owners
and operators required to develop a plan under §335.473(1) and (3) of
this title (relating to Applicability) shall also submit an annual report as
defined in paragraphs (1) - (3) [(1), (2), and (3)] of this section accord-
ing to the schedule outlined in paragraph (4) of this section. Persons
required to develop a source reduction and waste minimization plan
for a facility under §335.473(2) of this title [(relating to Applicability)]
may meet the annual reporting requirements by submitting their annual
waste summary required under §335.9 of this title (relating to Record-
keeping and Annual Reporting Procedures Applicable to Generators)
and by submitting their hazardous waste reduction goals as required
under §335.474(K)(ii) of this title [(relating to Source Reduction and
Waste Minimization Plans)].

(1) The report shall detail the facility’s progress in imple-
menting the source reduction and waste minimization plan and include:

(A) (No change.)

(B) a statement to include, for facilities described in
§335.473(1) of this title [(relatingtoApplicability)], the amount of haz-
ardous waste generated and, for facilities described in §335.473(3) of
this title, the amount of the release of reportable pollutants or contami-
nants designated under Texas Health and Safety Code [theTexasSolid
Waste Disposal Act, the Health and Safety Code], §361.433(c) in the
year preceding the report, and a comparison of those amounts with the
amounts generated or released using 1987 as the base year;

(C) (No change.)

(2) - (3) (No change.)

(4) The report and the executive summary of the plan shall
be submitted according to the following schedule and annually there-
after.

(A) For all facilities meeting the specifications of
§335.475(1) of this title [(relating to Implementation Dates)], the first
report will be due on or before March 1, 1994. The report will cover
calendar year 1993. Subsequent annual reports will be submitted on
or before July 1 of each year.

(B) For all facilities meeting the specifications of
§335.475(2) of this title, the first report will be due on or before July
1, 1995. The report will cover calendar year 1994.

(C) For all facilities meeting the specifications of
§335.475(3) of this title, the first report will be due on or before July
1, 1996. The report will cover calendar year 1995.

(D) For all facilities meeting the specifications of
§335.475(4) of this title, the first report will be due on or before July
1, 1997. The report will cover calendar year 1996.

(E) For all facilities meeting the specifications of
§335.475(5) of this title, the first report will be due on or before July
1, 1998. The report will cover calendar year 1997.

(5) (No change.)

(6) The report shall be submitted on forms furnished or ap-
proved by the executive director [directors of the commission and the
board] and shall contain at a minimum the information specified in
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paragraph (1) of this section. Upon written request by the facility, the
executive director [directors] may authorize a modification in the re-
porting period.

§335.477. Exemptions.

(a) (No change.)

(b) Owners and operators of facilities listed in §335.473 of this
title (relating to Applicability) may apply on a case-by-case basis to the
executive director [directors of the commission and the board] for an
exemption from this subchapter. The executive director [directors of
the commission and board] may grant an exemption if the applicant
demonstrates that sufficient reductions have been achieved. If an ex-
emption is granted, it is valid only for the following year, but can be
renewed, on an annual basis, by filing a new application. The exec-
utive director’s [directors’ ] decision will be based upon the following
standards and criteria for determining practical economic and technical
completion of the plan:

(1) - (3) (No change.)

§335.478. Administrative Completeness.

The executive director [commission or the board] may review a source
reduction and waste minimization plan or annual report to determine
whether the plan or report complies with this subchapter.

§335.480. Confidentiality.

(a) A source reduction and waste minimization plan shall be
maintained at each facility owned or operated by a person and/or gen-
erator who is subject to this subchapter and shall be available to agency
[commission or board] personnel for inspection. The source reduction
and waste minimization plan is not a public record for the purposes of
Chapter 424, Acts of the 63rd Legislature, 1973 (Texas Civil Statues,
Article 6252-17a).

(b) (No change.)

(c) If an owner or operator of a facility for which a source re-
duction and waste minimization plan has been prepared shows to the
satisfaction of the executive director [commission or board] that an ex-
ecutive summary of the plan, annual report, or portion of a summary
or report prepared under this subchapter would divulge a trade secret if
made public, the executive director [commission or board] shall clas-
sify as confidential the summary, report, or portion of the summary or
report.

(d) To the extent that a plan, executive summary, annual report,
or portion of a plan, summary, or annual report would otherwise qualify
as a trade secret, an action by the agency [commission or board or an
employee of the commission or board] does not affect its status as a
trade secret.

(e) Information classified by the executive director [commis-
sion or board] as confidential under this section is not a public record
for purposes of Chapter 424, Acts of the 63rd Legislature, 1973 (Texas
Civil Statutes, Article 6252-17a), and may not be used in a public hear-
ing or disclosed to a person outside the agency [commission or board]
unless a court decides that the information is necessary for the deter-
mination of an issue being decided at the public hearing.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103238

Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER R. WASTE CLASSIFICATION
30 TAC §§335.501 - 335.504, 335.507 - 335.509, 335.511 -
335.514, 335.521

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code (TWC),
§5.103 and §5.105, which provide the commission with the au-
thority to adopt any rules necessary to carry out its powers and
duties under the provisions of the TWC or other laws of this
state; and under Texas Health and Safety Code (THSC), Solid
Waste Disposal Act, §361.017 and §361.024, which authorize
the commission to regulate industrial solid waste and municipal
hazardous waste and to adopt rules consistent with the general
intent and purposes of the THSC.

The proposed amendments implement THSC, Chapter 361.

§335.501. Purpose, Scope, and Applicability.

Persons who generate industrial solid waste or municipal hazardous
waste shall comply with the provisions of this subchapter. Wastes that
are regulated under Chapter 334, Subchapter K, of this title (relating
to Storage, Treatment and Reuse Procedures for Petroleum-Substance
Contaminated Soil) are not subject to the provisions of this subchapter.
Persons who generate wastes in Texas shall classify their own waste
according to the standards set forth in this subchapter and may do so
without any prior approval or communication with the agency [com-
mission] other than notification of waste generation activities pursuant
to §335.6 of this title (relating to Notification Requirements) and sub-
mittal of required documentation pursuant to §335.513 of this title (re-
lating to Documentation Required). A generator of industrial solid
waste or special waste as defined by §330.2 of this title (relating to Def-
initions) shall refer to Chapter 330 of this title (relating to Municipal
Solid Waste) for regulations regarding the disposal of such waste prior
to shipment to a municipal landfill. Used oil, as defined and regulated
under Chapter 324 of this title (relating to Used Oil), is not subject to
the provisions of this subchapter. This subchapter [will]:

(1) provides[provide] a procedure [and time schedule] for
implementation of [anew] Texas waste notification system; and

(2) establishes[establish] standards for classification of in-
dustrial solid waste and municipal hazardous waste managed in Texas.
[,]

[(3) after June7, 1995, apply toall classificationsinvolving
new waste streams and existing unclassified waste streams; and]

[(4) on January 1, 1996, require the completion of all ex-
isting waste stream notifications in accordance with the classification
requirements of this subchapter.]

§335.502. Conversion to [New] Waste Notification and Classifica-
tion System.

[(a) Theserulesrelating to wasteclassification areeffectiveas
outlined below. The rules shall be implemented as defined in subsec-
tions (b)-(g) of this section, which are summarized as follows.]

[(1) January 1, 1993 - On and after thisdateall wasteclas-
sificationsinvolving new wastestreamsand existing unclassified waste
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streams shall be classified and coded according to the requirements of
this subchapter.]

[(2) July 1, 1994 - This is the completion deadline for up-
dating all hazardous and nonhazardous waste stream notifications.]

[(3) October 1, 1994 - Thisdateisthedeadlinefor thecom-
mission to providenotice in theTexasRegister concerning final imple-
mentation of rules.]

[(4) January 1, 1995 - Therulesshall befully implemented
on or before this date. All waste must be managed according to the
classification assigned under this subchapter.]

(a) [(b)] Waste notification information as required under
§335.6 of this title (relating to Notification Requirements) and waste
codes required under §335.10(b) of this title (relating to Shipping and
Reporting Procedures Applicable to Generators of Hazardous Waste
or Class 1[I ] Waste and Primary Exporters of Hazardous Waste) shall
be assigned by the generator and provided to the executive director
[commission] as provided by this chapter.

(1) All waste notification information provided [to the
commission] in accordance with the schedule set forth in this sub-
chapter shall be provided in a format defined by the executive director
[commission].

[(2) All existing wastenotification information on filewith
thecommission shall beupdated to thenew format by thegenerator no
later than July 1, 1994.]

(2) [(3)] All waste notification information may be sub-
mitted on paper or by electronic data transmission,in accordance with
the requirements of §335.6 of this title.

(3) [(4)] Forms and format information for submitting no-
tice of registration information on paper or by electronic means may be
obtained by contacting the agency [commission] at the address listed
in Appendix 2 of this subchapter.

[(c) All industrial solid waste and municipal hazardous waste
managed in the state shall be classified by the generator according to
the provisions of this subchapter.]

[(1) After January 1, 1993, all new wastestreamsandwaste
streams not previously classified shall be classified and managed pur-
suant to the provisions of this subchapter.]

[(2) All generators that have existing waste streams clas-
sified as Class 1, Class 2, or Class 3 under any previous system are
required to reevaluate thewasteunder theprovisionsof thissubchapter
and to submit the updated information to the commission pursuant to
subsection (b) of this section. However, generators of waste classified
under a previous waste classification system may continue to manage
and dispose of that waste under the existing classification until the ef-
fectivemanagement dateprovided in subsection (d) of thissection. If a
generator chooses to continueto managewasteunder apreviouswaste
classification system the existing waste code shall be used when ship-
ping, storing, disposing, or otherwise managing the waste. The gen-
erator shall use the new waste code when the waste is to be managed
under the new classification designation. Once a waste is reclassified
and thewasteismanaged based on thenew classification and using the
new waste code, the generator may not return to managing the waste
under the old classification system.]

(b) [(d)] The effective date for management of all wastes un-
der this chapter is January 1, 1995. On and after this date, all solid
waste generated or otherwise handled in the state shall be classified
and accordingly managed pursuant to this subchapter. [This effective
date may be revised by subsection (e) of this section.]

[(e) Not later than October 1, 1994, the commission shall as-
sessthe impact of the implementation of thissubchapter. Thecommis-
sion shall evaluate waste capacity issues, costs to the regulated com-
munity and the state, personnel and staffing levels of the commission,
and review the applicability of the rules themselves. The commission
may use information from any source necessary to assess the impact.
Based on this evaluation, by October 1, 1994, the commission shall
give public notice in the Texas Register that either:]

[(1) these waste classification requirements take full force
and effect on January 1, 1995; or]

[(2) implementation of these waste classification require-
ments shall be delayed. If implementation is delayed, the commission
shall provide a revised implementation date and give additional infor-
mation asnecessary to guidetheregulated community until therevised
effective date.]

[(f) If the commission fails to give public notice in the Texas
Register as required in subsection (e) of this section, this subchapter
takes full force and effect on January 1, 1995.]

(c) [(g)] After the effective management date as provided in
subsection (b) [(d)] of this section, future reclassification of a waste
may be required because of changes in classification criteria. A gener-
ator whose waste stream is reclassified to a more stringent waste classi-
fication after the effective management date of this subchapter as pro-
vided in subsection (b) [(d)] of this section must reclassify the waste
and begin managing the waste according to the more stringent classifi-
cation requirements according to the following schedule:

(1) - (4) (No change.)

§335.503. Waste Classification and Waste Coding Required.
(a) All industrial solid and municipal hazardous waste gener-

ated, stored, processed, transported, or disposed of in the state shall be
classified according to the provisions of this subchapter.

(1) - (3) (No change.)

(4) After making the hazardous waste determination as re-
quired in paragraph (3) of this subsection, if the waste is determined to
be nonhazardous, the generator shall then classify the waste as Class
1, Class 2, or Class 3, pursuant to §§335.505-335.507 of this title (re-
lating to Class 1 Waste Determination, Class 2 Waste Determination,
and Class 3 Waste Determination) using one or more of the following
methods:

(A) use the criteria for waste classification as provided
in §§335.505 - 335.507 of this title [(relating to Class 1 Waste Deter-
mination, Class2 WasteDetermination, and Class3 WasteDetermina-
tion)];

(B) - (D) (No change.)

(b) All [As required under the schedule provided in §335.501
of thistitle(relating to Conversion to New WasteNotificationand Clas-
sification System), all] industrial solid waste and municipal hazardous
waste generated, stored, processed, transported or disposed of in the
state shall be coded with an eight-digit waste code number which shall
include a four-digit waste sequence number, a three-digit form code,
and a one-character classification (either H, 1, 2, or 3). Form codes
are provided in §335.521(c) of this title (relating to Appendix 3). Pro-
cedures for assigning waste code numbers and sequence numbers are
outlined as follows and available from the agency [commission] at the
address listed in §335.521(b) of this title (relating to Appendix 2).

(1) (No change.)

(2) In-state generators will assign a unique four-digit se-
quence number to each individual waste. These sequence numbers will
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range from 0001 to 9999. They need not be assigned in sequential or-
der. An in-state registered generator may choose to request the execu-
tivedirector [commission] assign a sequence number to a specific waste
which is not regularly generated by a facility and is being shipped as
a one-time shipment or choose to add [rather than adding] that waste
to the regular sequence numbers on a notice of registration. Sequence
numbers provided by the executive director [commission] may be a
combination of alpha and numeric characters.

(3) The executive director will provide in-state [In-state]
unregistered generators [will be provided] a four-digit sequence num-
ber [by thecommission] for each regulated waste it generates,which [.
Sequencenumbersprovidedby thecommission] may be a combination
of alpha and numeric characters.

(4) Generators of wastes resulting from a spill may obtain
a sequence number for the spill related wastes from the agency [com-
mission]’s Emergency Response Section.

(5) - (7) (No change.)

(8) A facility which receives a waste and consolidates that
waste with other like waste, other than its own, (thus not changing the
form code of the waste stream or its composition, hazardous, or Texas
waste class), or stores a waste without treating, processing (as defined
in §335.1 of this title (relating to Definitions)), or changing the form or
composition of that waste may ship that waste to a storage, treatment,
or disposal facility using the sequence code "TSDF" in the first four
positions of the waste code. This does not pertain to wastes which are
treated or altered or combined with unlike wastes. This "TSDF" des-
ignation is only to be used by facilities that store and/or accumulate a
quantity of wastes from more than one site for subsequent shipment to
a treatment or disposal facility. Manifest documents must note a final
destination designated to receive a consolidated waste. The designated
"final destination" receiving facility noted on the manifest must be a
permitted facility in order to terminate the manifest, unless the waste
is nonhazardous and does not require manifesting in accordance with
§335.10(g) of this title [(relating to Shipping and Reporting Procedures
Applicable to Generators of Hazardous Waste or Class 1 Waste and
Primary Exporters of Hazardous Waste)] and is going to a facility de-
scribed in §335.10(g) of this title [(relating to Shipping and Reporting
Procedures Applicable to Generators of Hazardous Waste or Class 1
Waste and Primary Exporters of Hazardous Waste)]. A consolidated
waste shipped to a non-permitted facility prior to being shipped to the
final destination must proceed with the original manifests (noted with
any appropriate changes) to the facility designated on the manifest for
final handling.

§335.504. Hazardous Waste Determination.

A person who generates a solid waste must determine if that waste is
hazardous using the following method:

(1) Determine if the material is excluded from being a solid
waste or hazardous waste per §335.1 of this title (relating to Defini-
tions) [40 Code of Federal Regulations §§261.2, 261.3, or 261.4].

(2) If the [your] material is a solid waste, determine if the
waste is listed as, or mixed with, or derived from a listed hazardous
waste identified in 40 Code of Federal Regulations (CFR) Part 261,
Subpart D.

(3) If the material is a solid waste, [For purposes of com-
plying with 40 CFR Part 268 or if thewaste isnot listed asahazardous
waste in 40 CFR Part 261, Subpart D, he or she must then] determine
whether the waste exhibits any characteristics of a hazardous waste as
[is] identified in 40 CFR Part 261, Subpart C.[, by either:]

[(A) Testing the waste according to methods set forth
in 40 CFR Part 261, Subpart C, or according to an equivalent method
approved by the administrator under 40 CFR §260.21; or]

[(B) Applying knowledgeof thehazardouscharacteris-
tic of thewastein light of thematerialsand/or processused to generate
the waste, pursuant to §335.511 of this title (relating to Use of Process
Knowledge)].

[(4) For purposesof complying with Chapter 324 of this ti-
tle (relating to Used Oil), if the waste is a used oil, determine whether
used oil is a listed hazardous waste per 40 Code of Federal Regula-
tions §261.3(a)(2)(v). Used oil made hazardous by mixing with listed
or characteristically hazardous waste is regulated as hazardous waste
under this chapter. Other used oil that is to be recycled is managed per
Chapter 324 of this title.]

§335.507. Class 3 Waste Determination.
An industrial solid waste is a Class 3 waste if it is inert and essentially
insoluble, and poses no threat to human health and/or the environment.
Class 3 wastes include, but are not limited to, materials such as rock,
brick, glass, dirt, and certain plastics and rubber, which are not readily
decomposable. An industrial solid waste is a Class 3 waste if it:

(1) - (3) (No change.)

(4) is essentially insoluble.

(A) Essential insolubility is established:

(i) (No change.)

(ii) using the test methods described in 40 Code
of Federal Regulations Part 261, Appendix II, or equivalent methods
approved by the executive director under the procedures set forth in
§335.509 of this title (relating to Waste Analysis), the extract(s) from
the representative sampling of the waste does not exhibit detectable
levels of constituents found in §335.521(a)(1) of this title (relating to
Appendix 1, Table 1) including constituents in §335.521(a)(3) of this
titlewhich are marked with an asterisk. This excludes the constituents
listed in §335.521(a)(3) of this title which were addressed in clause
(i) of this subparagraph; and

(iii) - (iv) (No change.)

(B) (No change.)

(C) If the detection level submitted by the generator is
challenged by the executive director or the commission, and for other
enforcement purposes, the burden is on the generator to demonstrate
that the detection level was reasonable for the material in question and
for the technology in use at the time the waste was classified.

§335.508. Classification of Specific Industrial Solid Wastes.
The following nonhazardous industrial solid wastes shall be classified
no less stringently than according to the provisions of this section.

(1) Industrial solid waste containing asbestos material
identified as regulated asbestos containing material (RACM), as
defined in 40 Code of Federal Regulations (CFR)[,] Part 61, shall be
classified as a Class 1 waste.

(2) - (5) (No change.)

(6) Wastes which are petroleum substances or contain con-
tamination from petroleum substances, as defined in §335.1 of this ti-
tle [(relating to Definitions)] shall be classified as a Class 1 waste un-
til a generator demonstrates that the waste’s total petroleum hydrocar-
bon concentration (TPH) is less than or equal to 1,500 parts per mil-
lion (ppm). Where hydrocarbons cannot be differentiated into specific
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petroleum substances, then such wastes with a TPH concentration of
greater than 1,500 ppm shall be classified as a Class 1 waste. Wastes re-
sulting from the cleanup of leaking underground storage tanks (USTs)
which are regulated under Chapter 334, Subchapter K of this title (re-
lating to Petroleum Substance Waste) are not subject to classification
under this subchapter.

(7) Wastes generated by the mechanical shredding of
automobiles, appliances, or other items of scrap, used, or obsolete
metals shall be handled according to the provisions set forth in Texas
Health and Safety Code [Texas Solid Waste Disposal Act, the Health
and Safety Code], §361.019, until the commission develops specific
standards for the classification of this waste and assures adequate
disposal capacity.

(8) If a nonhazardous industrial solid waste is generated as
a result of commercial production of a "new chemical substance" as
defined by the federal Toxic Substances Control Act, 15 United States
Code §2602(9), the generator shall notify the executive director [com-
mission] prior to the processing or disposal of the waste and shall sub-
mit documentation requested under §335.513 (b) and (c) of this title
[(relating to Documentation Required)] for [commission] review. The
waste shall be managed as a Class 1 waste, unless the generator can
provide appropriate analytical data and/or process knowledge which
demonstrates that the waste is Class 2 or Class 3, and the executive di-
rector [commission] concurs. If the generator has not received concur-
rence from the executive director [commission] within 120 days from
the date of the request for review, the generator may manage the waste
according to the requested classification, but not prior to giving ten [10]
working days written notice to the executive director [commission].

(9) All nonhazardous industrial solid waste generated out-
side the state of Texas and transported into or through Texas for pro-
cessing, storage, or disposal shall be classified as:

(A) (No change.)

(B) may be classified as a Class 2 or Class 3 waste if:

(i) (No change.)

(ii) a request for Class 2 or Class 3 waste determina-
tion is submitted to the executive director [commission] accompanied
by all supporting documentation as required by §335.513 of this title
[(relating to Document Required)]. Waste generated out-of-state may
be assigned a Class 2 or Class 3 classification only after approval by
the executive director [commission].

(10) Wastes which are hazardous solely because they ex-
hibit a hazardous characteristic, which are not considered hazardous
debris as defined in 40 CFR §268.2(g), which are subsequently stabi-
lized and no longer exhibit a hazardous characteristic and which meet
the land disposal restrictions as defined in 40 CFR Part 268 may be
classified according to the Class 1 or Class 2 classification criteria as
defined in §§335.505, 335.506, and 335.508 of this title [(relating to
Class 1 WasteDetermination; Class 2 Waste Determination; and Clas-
sification of Specific Industrial Solid Wastes)].

§335.509. Waste Analysis.

(a) Generators who use analytical methods to classify their
waste must use methods described in "Test Methods for the Evaluation
of Solid Waste, Physical/Chemical Methods" (EPA SW-846), "Meth-
ods for Chemical Analysis of Water and Wastes" (EPA-600/4-79/020),
"Standard Methods for the Examination of Water and Wastewater",
American Society for Testing and Materials (ASTM) Standard Meth-
ods, or any other approved EPA methods or may request in writing
that the executive director [commission] review and approve an alter-
nate method. The generator must also choose representative sample(s)

of their waste, as described in Chapter 9 of EPA SW-846. A gener-
ator who proposes to use an alternate method must validate the alter-
nate method by demonstrating that the method is equal to or superior
in accuracy, precision, and sensitivity to the corresponding SW-846,
EPA-600, Standard Method or ASTM method identified in this sub-
section.

(b) The generator proposing an alternate method shall provide
the executive director [commission] with the following information:

(1) - (5) (No change.)

(c) (No change.)

§335.511. Use of Process Knowledge.
(a) Generators may use their existing knowledge about the

process to classify or assist in classifying a waste as hazardous, Class
1, Class 2, or Class 3. Process knowledge must be documented
and maintained on-site pursuant to §335.513 of this title (relating to
Documentation Required). Material safety data sheets, manufacturers’
literature, and other documentation generated in conjunction with a
particular process may be used to classify a waste provided that the
literature provides sufficient information about the waste and addresses
the criteria set forth in §§335.504 - 335.508 of this title (relating
to Hazardous Waste Determination, Class 1 Waste Determination,
Class 2 Waste Determination, Class 3 Waste Determination, and
Classification of Specific Industrial Solid Wastes). For classes other
than hazardous or Class 1, a generator must be able to demonstrate
requisite knowledge of his or her process by satisfying all of the
following.

(1) - (3) (No change.)

(4) Documentation of the waste classification must be
maintained and, if requested or required, provided to the executive
director [commission] pursuant to §335.513 of this title [(relating to
Documentation Required)].

(b) If the total concentration of the constituents demonstrates
that individual analytes are not present in the waste, or that they are
present but at such low concentrations that the appropriate maximum
leachable concentrations could not possibly be exceeded, the TCLP
extraction procedure discussed in §335.505(1) of this title [(relating
to Class 1 Waste Determination)] need not be run. If an analysis of
any one of the liquid fractions of the TCLP extract indicates that a
regulated constituent is present at such high concentrations that, even
after accounting for dilution from the other fractions of the extract, the
concentration would be equal to or greater than the maximum leachable
concentration for that constituent, then the waste is Class 1, and it is not
necessary to analyze the remaining fractions of the extract.

§335.512. Executive Director Review.
(a) (No change.)

(b) A person who believes that the executivedirector [commis-
sion] staff has inappropriately classified a waste pursuant to this section
may appeal that decision. The person shall file an appeal directly with
the executive director requesting a review of the waste classification. If
the person is not satisfied with the decision of the executive director on
the appeal, the person may request an evidentiary hearing to determine
the appropriateness of the classification by filing a request for hearing
with the commission.

§335.513. Documentation Required.
(a) (No change.)

(b) The following documentation shall be submitted by the
generator to the executive director [commission] prior to waste ship-
ment or disposal and not later than 90 days of initial waste generation:
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(1) - (6) (No change.)

(c) The following documentation shall be maintained by the
generator on site immediately upon waste generation and for a min-
imum of three [f ive] years after the waste is no longer generated or
stored or until site closure:

(1) (No change.)

(2) all analytical data and/or process knowledge allowed
under §335.511 of this title [(relating to Use of Process Knowledge)]
used to characterize hazardous, Class 1, Class 2, and Class 3 wastes,
including quality control data.

(d) The executive director may request that a generator submit
all documentation listed in subsections (b) and (c) of this section for
auditing the classification assigned. Documentation requested under
this section shall be submitted within ten [10] working days of receipt
of the request.

(e) - (f) (No change.)

§335.514. Variance from Waste Classification Provisions.
(a) The executive director may determine on a case-by-case

basis the merits of the following types of variances:

[(1) compliance with timing requirements under §335.502
of thistitle(relating to Conversion to New WasteNotificationandClas-
sification System);]

(1) [(2)] appropriateness of a particular waste classifica-
tion resulting from application of the classification criteria; and

(2) [(3)] other matters requiring special attention by the
executive director [commission].

(b) (No change.)

(c) A person who feels that the executive director has inappro-
priately denied a request for variance may appeal that decision. The
person shall file an appeal directly with the executive director request-
ing a review of the variance. If the person is not satisfied with the
decision of the executive director, he or she may request an evidentiary
hearing to determine the appropriateness of the variance, by filing a re-
quest for hearing with the commission [chief hearings examiner of the
Texas Water Commission].

§335.521. Appendices.
(a) (No change.)

(b) Appendix 2.
Figure: 30 TAC §335.521(b)

(c) - (d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103239
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
SUBCHAPTER S. RISK REDUCTION
STANDARDS

30 TAC §§335.559, 335.563, 335.569

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code (TWC),
§5.103 and §5.105, which provide the commission with the au-
thority to adopt any rules necessary to carry out its powers and
duties under the provisions of the TWC or other laws of this
state; and under Texas Health and Safety Code (THSC), Solid
Waste Disposal Act, §361.017 and §361.024, which authorize
the commission to regulate industrial solid waste and municipal
hazardous waste and to adopt rules consistent with the general
intent and purposes of the THSC.

The proposed amendments implement THSC, Chapter 361.

§335.559. Medium Specific Requirements and Adjustments for Risk
Reduction Standard Number 2.

(a) - (b) (No change.)

(c) Air. In determining the necessity for remediation at the
facility, persons shall observe limitations established by the National
Ambient Air Quality Standards (NAAQS) and the National Emission
Standards for Hazardous Air Pollutants (NESHAPS) as found in the
40 Code of Federal Regulations (CFR) Parts 50 and 61, respectively,
and other applicable federal standards and guidelines of the EPA
[United States Environmental Protection Agency]. Also, limitations
established by the commission [Texas Air Control Board (TACB)]
under the Texas Clean Air Act, the state implementation plan or
other federal requirements must be observed. Permit requirements,
limitations established by standard exemptions, or other requirements
of the commission [TACB] relative to atmospheric emissions and/or
air quality may also apply.

(d) Groundwater. The groundwater cleanup levels shall be de-
termined by a consideration of the following.

(1) (No change.)

(2) For nonresidential exposure, the concentration of a con-
taminant dissolved in groundwater must not exceed the MCL if pro-
mulgated pursuant to the Federal Safe Drinking Water Act, §141. If no
MCL has been promulgated, the groundwater concentration shall not
exceed the water MSC for ingestion determined pursuant to §335.556
of this title [(relating to Determination of Cleanup Levels for Risk Re-
duction Standard Number 2)], which has been multiplied by a factor of
3.36 for carcinogens or 2.8 for systemic toxicants to account for lower
ingestion rates associated with nonresidential worker exposure. Per-
sons must be able to demonstrate that the quality of groundwater at the
facility property boundary will be protective for residential exposure.
Phase-separated non-aqueous liquids released from the unit that is un-
dergoing closure or remediation must be removed or decontaminated
to the extent practicable.

(3)- (4) (No change.)

(e) Soil. For all situations, concentrations of contaminants in
soils must be protective of surface water, air, and groundwater as spec-
ified in subsections (b) - (d) [(b), (c) and (d)] of this section. No soil
remaining in place shall exhibit the hazardous waste characteristics of
ignitability, corrosivity, or reactivity as defined in 40 CFR [Code of
Federal Regulations] Part 261, Subpart C. The sum of concentrations of
the volatile organic compounds in vapor phase in soil shall not exceed
1,000 parts per million by weight or volume, as measured by EPA Test
Method 8015 or calculated by using soil concentrations and Henry’s
Law constants.

(f) - (h) (No change.)
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§335.563. Media Cleanup Requirements for Risk Reduction Standard
Number 3.

(a) - (d) (No change.)

(e) Standard exposure factors. In determining media cleanup
levels pursuant to subsections (b) and (c) of this section, persons shall
use the standard exposure factors for residential use of the facility as
set forward in Table 1 (located in §335.553 of this title [(relating to Re-
quired Information)]) unless the person documents to the satisfaction
of the executive director that:

(1) - (2) (No change.)

(f) Air. Media cleanup levels for air will be established to meet
the lowest of the values determined by the requirements of paragraphs
(1) - (3) of this subsection.

(1) Concentrations of contaminants in air that emanate
from a facility, area of soil contamination, or plume of contaminated
groundwater shall not exceed:

(A) (No change.)

(B) concentrations established by the commission
[Texas Air Control Board (TACB)] under the Texas Clean Air Act,
the state implementation plan, or other federal requirements. Permit
requirements, limitations established by standard exemptions, or other
requirements [of the TACB] relative to atmospheric emissions and/or
air quality may also apply.

(2) - (3) (No change.)

(g) (No change.)

(h) Groundwater. Media cleanup levels for groundwater that
is a current or potential source of drinking water as defined in para-
graph (1) of this subsection shall not exceed MCLs promulgated under
the Safe Drinking Water Act or, if MCLs are not available, values cal-
culated according to subsections (b) - (e) of this section based upon
human ingestion of the water. Cleanup levels for groundwater may be
subject to the modifications of paragraphs (2) - (4) of this subsection.

(1) (No change.)

(2) The cleanup levels shall be achieved throughout
the plume of contaminated groundwater, with the exception of the
circumstances described in subparagraphs (A) - (C) of this paragraph:

(A) - (B) (No change.)

(C) when the person documents to the executive direc-
tor’s satisfaction pursuant to subsection (e) of this section that a future
land use other than residential is appropriate for the facility or area and
further demonstrates that institutional or legal controls will effectively
prevent use of the contaminated groundwater, the extent of plume re-
mediation may be determined in a manner consistent with §335.160(b)
of this title [(relating to Alternate Concentration Limits)].

(3) - (4) (No change.)

(i) Soil. Concentrations of contaminants in soil shall not ex-
ceed the following values:

(1) (No change.)

(2) values which will allow the air, surface water, and
groundwater cleanup levels specified in subsections (f) - (h) [(f), (g),
and (h)] of this section, respectively, to be maintained over time taking
into account the effects of engineering controls.

(A) - (B) (No change.)

(j) (No change.)

§335.569. Appendix III.

For the purposes of this subchapter, the following is the model deed
certification language.
Figure: 30 TAC §335.569

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103240
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: July 23, 2001
For further information, please call: (512) 239-4712

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER V. FRANCHISE TAX
34 TAC §3.578

The Comptroller of Public Accounts proposes a new §3.578, con-
cerning economic development credits. This new section is the
result of Tax Code, new Subchapter O, §§171.721 - 171.730,
new Subchapter P, §§171.171.751 - 171.761, and new Subchap-
ter Q, §§171.801 - 171.811. This section provides franchise tax
guidelines for eligibility and calculation of three credits: research
and development, job creation, and capital investment. The sec-
tion is in accordance with Senate Bill 441 passed by the 76th
Legislature, 1999. A corporation may claim a research and de-
velopment credit, a jobs creation credit, and an investment credit
only for expenses and payments incurred, qualified investments
or expenditures made, or new jobs created in Texas on or after
January 1, 2000.

James LeBas, Chief Revenue Estimator, has determined that for
the first five-year period the rule will be in effect there will be no
significant revenue impact on the state or local government.

Mr. LeBas also has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a result
of enforcing the rule will be in providing guidance to corporations
desiring to claim economic development credit on franchise tax.
This rule is adopted under the Tax Code, Title 2, and does not
require a statement of fiscal implications for small businesses.
There is no significant anticipated economic cost to individuals
who are required to comply with the proposed rule.

Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.

This new section is proposed under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The new section implements Tax Code, §§171.721 - 171.811.
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§3.578. Economic Development Credits.

(a) Effective dates.

(1) A corporation may claim a research and development
credit, a jobs creation credit, or an investment credit only for expenses
and payments that the corporation has incurred, qualified investments
or expenditures that the corporation made, or new jobs that the corpo-
ration has created in Texas on or after January 1, 2000.

(2) These credits expire on December 31, 2009. This ex-
piration does not affect the carryforward or installment of a credit that
was established on a report that was due before this expiration date.

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) "Agricultural processing" means activities that are de-
scribed in the 1987 Standard Industrial Classification Manual, cate-
gories2011-2099, 2211, 2231, or 3111-3199, which the federal Office
of Management and Budget publishes. Examples include manufactur-
ing or processing foods and beverages for human consumption; weav-
ing cotton and wool fabrics; and tanning, currying, or finishing leather
and leather products.

(2) "Base amount," "basic research payment," and "quali-
fied research expense" have the meanings that Internal Revenue Code,
§41 assignsto thoseterms, except that all such payments and expenses
must be for research that is conducted within this state. Qualified re-
search expenses include expenses for research that the taxpayer per-
forms, including wages for employees involved in the research activ-
ity, costs of supplies that are used in research, and payments to others
for the use of computer time in qualified research. In addition, qual-
ified research expenses include a portion of the expenses for research
that other parties perform on behalf of the taxpayer. Basic research
payments include payments to qualified university or scientific organi-
zations for research to advancescientific knowledge that does not have
a specific commercial objective.

(3) "Central administrative offices" means an establish-
ment that is primarily engaged in the performance of management
or support services for other establishments of the same enterprise.
An enterprise consists of all establishments that have more than 50%
common direct or indirect ownership.

(4) "County average weekly wage" means the average
weekly wage for all covered employment in the county as computed
based on quarterly data from the Texas Workforce Commission.

(5) "Dataprocessing" meansactivities that aredescribed in
the 1987 Standard Industrial Classification Manual, categories 7371-
7379, which the federal Office of Management and Budget publishes.
Examples include computer programming, data processing, and other
computer related services.

(6) "Distribution" meansactivities that aredescribed in the
1987 Standard Industrial Classification Manual, categories5012-5199,
which the federal Office of Management and Budget publishes. Ex-
amples include the wholesale distribution of durable and nondurable
goods, such asmotor vehicles, furniture, lumber and other construction
materials, professional and commercial equipment, electrical goods,
hardware, plumbing and heating equipment, paper and paper products,
apparel, and groceries.

(7) "Group health benefit plan" means:

(A) ahealth planthat ahealth maintenanceorganization
that is established under the Texas Health Maintenance Organization
Act (Tex. Ins. Code, Chapter 20A) provides;

(B) a health benefit plan that the commissioner of in-
surance has approved; or

(C) aself-funded or self-insured employeewelfareben-
efit plan that provides health benefits and is established in accordance
with theEmployeeRetirement IncomeSecurity Act of 1974 (29 U.S.C.
§1001 et seq.), as amended.

(8) "Manufacturing" means activities that are described in
the 1987 Standard Industrial Classification Manual, categories 2011-
3999, which the federal Office of Management and Budget publishes.

(9) "Qualified business" means an establishment that is a
central administrativeofficeor that isprimarily engaged in agricultural
processing, distribution, data processing, manufacturing, research and
development, or warehousing. An establishment is a single physical
location at which business is conducted or services or industrial oper-
ations are performed.

(10) "Qualified capital investment" means tangible per-
sonal property that is: described in Internal Revenue Code, §1245(a),
such as engines, machinery, tools, and implements that are used in
a trade or business, or are held for investment and are subject to an
allowance for depreciation, cost recovery under the accelerated cost
recovery system, or amortization; and first placed in service in astrate-
gic investment area, or in a Texas county that has a population of less
than 50,000, by a corporation that is primarily engaged in agricultural
processing. The term does not include real property or buildings and
their structural components. Property that is leased under a capitalized
lease is considered a "qualified capital investment," but property that
is leased under an operating lease is not considered a"qualified capital
investment." Property that is expensed under Internal Revenue Code,
§179, is not considered a "qualified capital investment." "First placed
in service" means the first use of the property by the taxpayer. The
property may have been previously used by another taxpayer.

(11) "Qualifying job" meansanew permanent full-timejob
that:

(A) is located in:

(i) a strategic investment area; or

(ii) aTexas county that hasapopulation of less than
50,000, if abusinessthat isprimarily engaged in agricultural processing
creates the job;

(B) requires at least 1,600 hours of work a year;

(C) pays at least 110% of the county average weekly
wage for the county where the job is located;

(D) is covered by a group health benefit plan for which
the business pays at least 80% of the premiums for basic coverage or
other charges that are assessed under the plan for the employee;

(E) is not transferred from one area in Texas to another
area in Texas; and

(F) is not created to replace a job that was previously
held by another employee.

(12) "Research and development," for the purposes of de-
termining whether an establishment constitutes a "qualified business"
for the jobs creation credit and the investment credit, means activities
that are described in the 1987 Standard Industrial Classification Man-
ual, category 8731, which the federal Office of Management and Bud-
get publishes. These activities are commercial physical and biological
research and development activities that are provided on a contract or
fee basis.
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(13) "Strategic investment area" means an area that the
comptroller has determined under Tax Code, §171.726, is:

(A) a Texas county that has above state average unem-
ployment, but below state average per capita income; or

(B) an area in Texasthat isafederally designated urban
enterprise community or urban enhanced enterprise community.

(14) "Warehousing" means activities that are described in
the 1987 Standard Industrial Classification Manual, categories 4221-
4226, which the federal Office of Management and Budget publishes.
Examples include public warehousing and storage.

(c) Strategic Investment Areas. The comptroller will deter-
mine areas that qualify as strategic investment areas not later than Oc-
tober 1 of each year and will publish a list and map of the designated
areas. The designation is effective for the following calendar year for
purposes of credits that are available under this section. If at the time
that the expenditures were made, they were made in a strategic invest-
ment area, then the expenditures will be considered in computation of
the credits that this section provides, even if the strategic investment
area subsequently loses its designation as a strategic investment area.

(d) Information required. A corporation that claims a credit
under this section must submit all information that the comptroller re-
quires.

(e) Limitations.

(1) The total research and development, jobs creation, and
investment credits that a corporation claims, including the amount of
any credit that the corporation carries forward from previous reports,
may not exceed theamount of franchise tax due for thereport after any
other applicable credits.

(2) A corporation that establishes its eligibility for a re-
search and development credit isnot eligible to establish ajobscreation
credit for the same report.

(3) A corporation may not convey, assign, or transfer to an-
other entity thecreditsthat thissection provides, unlessall of theassets
of the corporation are conveyed, assigned, or transferred to the entity
in the same transaction.

(f) Period used. The corporation must use the period upon
which earned surplus is based to determine which expenditure will be
considered in computing the credits that this section provides, even if
the tax that is due on taxable capital exceeds the tax that is due on net
taxable earned surplus.

(g) Research and development credit.

(1) Calculation of credit.

(A) Thecredit for any report equals 5.0% (4.0% for re-
ports that are originally due before January 1, 2002) of the sum of:

(i) the amount of qualified research expenses that a
corporation incurs in Texas during the period upon which net taxable
earned surplus is based in excess of the base amount for Texas (alter-
natively, 16% may be used as the Texas fixed base percentage); and

(ii) the basic research payments that are determined
under Internal RevenueCode, §41(e)(1)(A), for Texasduring theperiod
upon which net taxable earned surplus is based.

(B) A corporation may elect to compute the credit for
qualified research expenses that the corporation has incurred in Texas
in a manner that is consistent with the alternative incremental credit
that is described in Internal Revenue Code, §41(c)(4), but only if for
the corresponding federal tax period:

(i) a federal election was made to compute the fed-
eral credit under Internal Revenue Code, §41(c)(4);

(ii) the corporation was amember of a consolidated
group for which a federal election was made under Internal Revenue
Code, §41(c)(4); or

(iii) the corporation did not claim the federal credit
under Internal Revenue Code, §41(a)(1).

(C) For purposes of the alternate credit computation
method in subparagraph (B) of this paragraph, the credit percentages
that apply to qualified research expenses that are described in Internal
Revenue Code, §41(c)(4)(A)(i), (ii), and (iii), are 0.41%, 0.55%, and
0.69%, respectively (or 0. 33%, 0.44%, and 0.55%, respectively, for
reports that are due before January 1, 2002).

(D) Incomputing thecredit under thissubsection, acor-
poration may multiply by two (or by 1.5 for reports that are originally
due before January 1, 2002) the amount of any qualified research ex-
penses and basic research payments that are made in astrategic invest-
ment area.

(E) Thecorporationbearstheburdenof establishingen-
titlement to, and the value of, a credit.

(F) For the purposes of calculating theresearch and de-
velopment credit, "gross receipts," as used in Internal Revenue Code,
§41, means gross receipts as determined under Tax Code, §171.1032.

(2) Report limitation. The total research and development
credit that a corporation may claim for a report, including the amount
of any carryforward credit under paragraph (3) of this subsection, may
not exceed50% (or 25%for reportsthat areduebeforeJanuary 1, 2002)
of theamount of franchisetax that isduefor thereport beforeany other
tax credits are applied.

(3) Carryforward. If a corporation is eligible for a credit
that exceeds the limitations that are stated in subsection (e)(1) of this
section or paragraph (2) of this subsection, then the corporation may
carry the unused credit forward for not more than 20 consecutive re-
ports. A credit carryforward from a previous report must be used be-
fore the current year credit.

(h) Jobs creation credit.

(1) Eligibility. A corporation is eligible for a jobs creation
credit if the corporation:

(A) is a qualified business;

(B) creates aminimum of 10 qualifying jobs during the
period upon which net taxable earned surplus is based; and

(C) pays an average weekly wage of at least 110% of
the county average weekly wage for the county where the qualifying
jobs are located.

(2) Calculation of credit. A corporation may establish a
credit that equals 25% of the total wages and salaries that the corpo-
ration has paid for qualifying jobs during the period upon which net
taxable earned surplus is based.

(3) Length of credit. A corporation shall claim the credit
established in fiveequal installmentsof one-fifth thecredit amount over
the five consecutive reports beginning with the report based upon, for
determining net taxable earned surplus, the period during which the
corporation created qualifying jobs.

(4) Report limitation. The total jobs creation credit that a
corporation claims for a report, including the amount of any carryfor-
wardcredit under paragraph (5) of thissubsection, may not exceed 50%
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of theamount of franchisetax that isduefor thereport beforeany other
tax credits are applied.

(5) Carryforward. If a corporation is eligible for a credit
from an installment that exceeds the limitations that are stated in sub-
section (e)(1) of this section or paragraph (4) of this subsection, then
the corporation may carry the unused credit forward for not more than
five consecutive reports. A carryforward is the remaining portion of an
installment that cannot be claimed in the current year because of the
limitations that are stated in subsection (e)(1) of this section or para-
graph (4) of this subsection. A carryforward is added to the next year’s
installment of thecredit in determinationof thelimitationsfor that year.
A credit carryforward from a previous report must be used before the
current year installment.

(6) Certification of eligibility. For the initial and each suc-
ceeding report in which a jobs creation credit is claimed, the corpora-
tion shall file with its report, on a form that the comptroller provides,
information that sufficiently demonstrates that thecorporation iseligi-
ble for the credit and is in compliance with paragraph (1) of this sub-
section. The corporation bears the burden of establishing entitlement
to, and the value of, the credit. If during one of the five periods used
to determineearned surplus for a report on which an installment could
be claimed, the number of the corporation’s full-time employees falls
below the number of full-time employees the corporation had during
the period in which the corporation qualified for the credit, then the
credit expires and the corporation may not take any remaining install-
ment of the credit. The corporation may, however, take the portion of
an installment that accrued in a previous year and wascarried forward,
to the extent that paragraph (5) of this subsection permits. In applica-
tion of the terms of this paragraph, for an employee to be considered
a full-time employee, the employee must be in a job that requires at
least 1,600 hours of work for the corporation each year, as subsection
(b)(11)(B) of this section provides. The number of full-time employ-
ees whom the corporation had employed during the period in which
the corporation qualified for the credit refers to the highest number of
full-time employees whom the corporation had employed during the
period in which the corporation qualified for the credit. A corporation
has 90 days to refill a position after an employee has left employment
with the corporation. For example, assume that a corporation with a
calendar year accounting year end had employed 1,010 full-time em-
ployees in calendar year 2000, including 10 qualifying jobs that the
corporation had created during the year, as subsection (b)(11)(B) of
this section provides. Thecorporation may then claim the credit in five
equal installments over the five consecutive reports beginning with its
2001 annual report, which report will be based upon the period during
which the qualifying jobs were created (i.e., calendar year 2000). If,
for example, during the calendar year 2002, the number of full-time
employeeswhom thecorporation employsfallsbelow 1,010, thecredit
expires, and the corporation may not take the installments that would
havebeen availablefor theannual reportsduein 2003, 2004, and 2005.

(i) Investment credit.

(1) Eligibility. If a corporation does not have employees
who are stationed full-time at the site of the qualified capital invest-
ment, then "location" means the site, within the same strategic invest-
ment area, from which the qualified capital investment is serviced. To
qualify for the investment credit, a qualified business must:

(A) pay an average weekly wage, at the location for
which thecredit isclaimed, that amountsto at least 110% of thecounty
average weekly wage;

(B) offer coverage by a group health benefit plan to all
full-time employees at the location for which the credit is claimed, for

which the business pays at least 80% of the premiums for basic cover-
ageor other chargesthat areassessed under theplan for theemployees;
and

(C) makeaminimum $500,000 qualified capital invest-
ment during theperiod upon which net taxableearned surplus isbased.

(2) Calculation of credit. A corporation may establish a
credit that equals 7.5% of the qualified capital investment during the
period upon which net taxable earned surplus is based.

(3) Length of credit. A corporation shall claim the credit
established in fiveequal installmentsof one-fifth thecredit amount over
the five consecutive reports beginning with the report based upon, for
determining net taxable earned surplus, the period during which the
corporation made the qualified capital investment.

(4) Report limitation. Thetotal investment credit that acor-
poration claims for a report, including the amount of any carryforward
credit under paragraph (5) of this subsection may not exceed 50% of
the amount of franchise tax that is due for the report before any other
tax credits are applied.

(5) Carryforward. If a corporation is eligible for a credit
from an installment that exceeds the limitations that are stated in sub-
section (e)(1) of this section or paragraph (4) of this subsection, then
the corporation may carry the unused credit forward for not more than
five consecutive reports. A carryforward is the remaining portion of an
installment that cannot be claimed in the current year because of the
limitations that are stated in subsection (e)(1) of this section or para-
graph (4) of this subsection. A carryforward is added to the next year’s
installment of thecredit in determinationof thelimitationsfor that year.
A credit carryforward from a previous report must be used before the
current year installment.

(6) Certification of eligibility. For the initial and each suc-
ceedingreport inwhichaninvestment credit isclaimed, thecorporation
shall filewith its report, on aform that the comptroller provides, infor-
mation that sufficiently demonstrates that thecorporation iseligible for
the credit and is in compliance with paragraph (1) of this subsection.
The qualified business bears the burden of establishing entitlement to,
and the value of, the credit.

(7) Ineligibility.

(A) An investment credit expires and the corporation
may not take any remaining installment of the credit, (except the cor-
poration is permitted to take the portion of an installment that accrued
in a previous year and was carried forward pursuant to paragraph (5)
of this subsection), if, during one of the five periods used to determine
earned surplus for a report on which an installment could be claimed,
the qualified business:

(i) disposes of the qualified capital investment;

(ii) takes the qualified capital investment out of ser-
vice;

(iii) moves the qualified capital investment out of
Texas; or

(iv) fails to pay an average weekly wage assubpara-
graph (1)(A) of this subsection provides.

(B) For purposes of subparagraph (A)(i) - (iii) of this
paragraph, an installment may still be taken if the qualified capital in-
vestment is replaced at the same location within 90 days with a new
qualified capital investment of equal or greater value. However, if the
corporation chooses to take the installment from the original qualified
capital investment, then the corporation would not be allowed to take
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the investment credit on the new qualified capital investment. For ex-
ample, assume in 2002 a calendar-year corporation made a $600,000
qualified capital investment and took the investment credit on its 2003
and 2004 annual franchise tax reports. Then, in late 2004, the cor-
poration replaced an $80,000 machine, that was part of the original
$600,000 qualified capital investment, with abetter $130,000 machine.
Thecorporation may continueto takethe installments from theoriginal
$600,000 qualified capital investment, or, if thenew $130,000 machine
was part of at least $500,000 of qualified capital investments made in
2004, then the corporation may forego the installments from the orig-
inal investment and begin taking a new investment credit based on the
qualified capital investments made in 2004.

(8) Limitation. A corporation that establishes its eligibility
for an investment credit isnot eligible to claim afranchisetax reduction
that is authorized under Tax Code, §171.1015.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103210
Martin Cherry
Deputy General Counsel for Tax Policy and Agency Affairs
Comptroller of Public Accounts
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 463-4062

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 3. TEXAS COMMISSION ON
ALCOHOL AND DRUG ABUSE

CHAPTER 144. CONTRACT REQUIREMENTS
The Texas Commission on Alcohol and Drug Abuse pro-
poses amendments to §§144.21, 144.108, 144.124, 144.131,
144.132, 144.321, 144.325, 144.326, 144.456, 144.525,
144.532, 144.541, 144.543, 144.552, and 144.553 to Chapter
144 concerning Contract Requirements. The Texas Commis-
sion on Alcohol and Drug Abuse also proposes to add a new
§144.542 to this rule.

Amendments to §144.21 revise and clarify existing definitions,
add new definitions for brief interventions, brief therapy, and mo-
tivational interviewing, and eliminate unnecessary definitions.

Amendments to §§144.108, 144.124, 144.131, and 144.132 up-
date requirements for placing treatment programs on a cost reim-
bursement payment mechanism, allow for annual reviews, spec-
ify that start-up costs will only be awarded as a special contract
provision with defined elements of cost and a timeline for expen-
diture, remove the option for providers to charge indirect costs
by negotiating an indirect cost rate with the commission; spec-
ify that budget transfers between programs can only be initiated
by the commission and remove the timeframe for conducting the
annual equipment inventory.

Amendments to §§144.321, 144.325, and 144.326 update refer-
ences to other sections of the rules, expand the list of incidents
that must be reported to the commission, apply requirements for

pre-employment drug screens to contract staff as well as em-
ployees and extend the timeframe for completing initial training.

Amendments to §144.456 clarify the purpose of outreach, re-
quire case management in conjunction with problem identifica-
tion and referral, expand crisis intervention training, eliminate
the assessment function, update language used to describe the
screening and referral process and establishes a definition for
successful referral to include placement.

Amendments to §§144.525, 144.532, 144.541, 144.542,
144.543, and 144.553 and new §144.542 require detoxifica-
tion admissions to be authorized by a physician, update the
reference provided for HIV risk assessments, require all adult
treatment programs to provide enhanced services to pregnant
women and women with dependent children, eliminate core
program requirements and documentation requirements being
moved to rules for licensed facilities, incorporate requirements
for women and children’s residential programs being removed
from the rules for licensed facilities, eliminate the phased
counseling system for pharmacotherapy programs, and revise
the definition of referral rate to require successful placement
after detoxification.

Jay Kimbrough, Executive Director, has determined that for the
first five-year period the amended rules and new section are in
effect there will be no fiscal implications for state or local govern-
ment.

Mr. Kimbrough has also determined that for each year of the
first five years the amendments and new section are in effect
the anticipated public benefit will be a more effective contract
administration process for commission funded providers. There
will be no additional effect on small businesses. There is no
anticipated economic cost to current providers.

Comments on the proposal may be submitted to Tamara Allen,
Rules Coordinator, Texas Commission on Alcohol and Drug
Abuse, P.O. Box 80529, Austin, Texas 78708-0529. Comments
must be received no later than 30 days after the date the
proposal is published in the Texas Register.

SUBCHAPTER A. GENERAL PROVISIONS
40 TAC §144.21

These amendments are proposed under the Texas Health and
Safety Code, §461.012(a)(15) which provides the Texas Com-
mission on Alcohol and Drug Abuse with the authority to adopt
rules governing the functions of the commission, including rules
that prescribe the policies and procedures followed by the com-
mission when funding services and §461.0141 which provides
the commission with authority to adopt rules regarding purchase
of services.

The code affected by the proposed amendments is the Texas
Health and Safety Code, Chapter 461.

§144.21. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Abuse--An intentional, knowing, or reckless act or
omission by an employee, volunteer, or other individual working under
the auspices of a provider that causes or may cause death, emotional
harm or physical injury to a service recipient. Abuse [Any act or
failure to act which is done knowingly, recklessly or intentionally,
including incitement to act, which caused or may have caused injury
to a client or participant. Injury may include, but is not limited to:
physical injury, mental disorientation, or emotional harm, whether it
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is caused by physical action or verbal statement. Client/participant
abuse] includes:

(A) any sexual activity between provider [facility] per-
sonnel and a service recipient [client/participant];

(B) corporal punishment;

(C) nutritional or sleep deprivation;

(D) efforts to cause fear;

(E) the use of any form of communication to threaten,
curse, shame, or degrade a service recipient [client/participant];

(F) restraint that does not conform with chapter 148 of
this title (relating to Facility Licensure);

(G) coercive or restrictive actions taken in response to
the service recipient’ s [client’ s/participant’ s] request for discharge or
refusal of medication or treatment that are illegal or not justified by the
service recipient’ s [client’s/participant’s] condition; and

(H) any other act or omission classified as abuse by the
Texas Family Code, §261.001.

[(2) Admission--Formal documented acceptance of a
prospective client to a treatment facility, based on specifically defined
criteria.]

[(3) Access--Ability to obtain or make use of.]

(2) [(4)] Adolescent--An individual 13 through 17 years of
age whose disabilities of minority have not been removed by marriage
or judicial decree.

(3) [(5)] Adult--An individual 18 years of age or older, or
an individual under the age of 18 whose disabilities of minority have
been removed by marriage or judicial decree.

(4) [(6)] Aftercare--Structured services provided after a
client completes treatment [discharge from a treatment facility] which
are designed to strengthen and support the client’s recovery and
prevent relapse.

[(7) AIDS--Acquired Immune Deficiency Syndrome, the
end stageof HIV infection. AIDScanonly bediagnosedby aphysician
using criteria established by the National Centers for Disease Control
and Prevention.]

(5) [(8)] Alternatives--A strategy that gives participants
and their families the opportunity to take part in educational, cultural,
recreational, and work-oriented substance-free activities. Activities
under this strategy are designed to encourage and foster bonding with
peers, family and community.

(6) [(9)] Approve--Authorize in writing.

(7) [(10)] Assessment--An ongoing processthrough which
the counselor or prevention specialist collaborates with the service re-
cipient and others to gather and interpret information necessary for de-
velopingand revisingatreatment or serviceplanand evaluating theser-
vice recipient’ s progress toward achievement of goals, including iden-
tification of the individual’ sstrengthsand weaknesses(or risk and pro-
tectivefactors) andproblems/needs. Assessmentsin treatment andHIV
Early Intervention programs must be conducted by a counselor, but an
appropriately trained prevention specialist may conduct assessments
in a youth intervention program [A processwhich identifies problems,
needs, strengths, and resources as they pertain to ATOD use or abuse
and related behaviors or activities. Assessments are used to initiate,
maintain, or updateindividualized plansto addressthe identified needs
and problems. See Also Treatment Assesment].

(8) [(11)] Assets (individual)--A set of essential building
blocks that help young people grow up healthy, caring, and respon-
sible. External assets include support, empowerment, boundaries and
expectations, and constructive use of time. Internal assets include com-
mitment to learning, positive values, social competencies, and positive
identity.

(9) [(12)] ATOD--Alcohol, tobacco and other drugs.

(10) Brief interventions--Short-term practices designed to
investigate a potential problem and motivate an individual to begin to
do something about hisor her substanceabuse, either by natural, client-
directed means or by seeking additional treatment. Brief interventions
aredescribed in "Brief Interventionsand Brief Therapies for Substance
Abuse" (Treatment Improvement Protocol 34), published by theCenter
for Substance Abuse Treatment.

(11) Brief therapy--A systematic, focused process that re-
lies on assessment, client engagement, and rapid implementation of
change strategies. Brief therapies aredescribed in "Brief Interventions
and Brief Therapies for Substance Abuse" (Treatment Improvement
Protocol 34), published by the Center for Substance Abuse Treatment.

[(13) Care coordination--Processes used to ensure and in-
dividual receives all needed substance abuse services through a seam-
less, organized delivery system.]

(12) [(14)] Case management--A systematic process to en-
sure clients receive all substance abuse, physical health, mental health,
social, and other services needed to resolve identified problems and
needs. Case management activities are provided by an accountable
staff person and include:

(A) linking a client with needed services;

(B) helping a client develop skills to use basic commu-
nity resources and services; and

(C) [communicating, monitoringand] coordinating ser-
vices for a client through communication and monitoring.

(13) [(15)] Chemical dependency--Substance dependence
or substance abuse as defined in the current edition of the Diagnostic
and Statistical Manual of Mental Disorders.

(14) Chemical dependency counseling--A collaborative
process between a counselor and one or more individuals who have
been diagnosed with a substance use disorder, conducted face-to-face,
that facilitates client progress toward mutually determined treatment
goals and objectives.

[(16) Chemical dependency screening--A brief interview
conducted in person or by phone to determine if there is a potential
substanceabuse problem. Screening may be performed by any trained
staff person. If a potential problem is identified, the individual should
be referred for a treatment assessment.]

(15) [(17)] Child--An individual under the age of 13.

(16) [(18)] Client--An individual who has been admitted
to a chemical dependency treatment facility licensed or funded by the
commission and is currently receiving services.

(17) [(19)] Client Data Systems (CDS) Forms--CDS forms
include the Admission Report, Discharge Report, Follow-up Report,
and CDS Facility Summary.

(18) [(20)] Cognizant agency--The federal or state agency
responsible for reviewing, negotiating, and approving an organization’s
indirect cost rate. TCADA has not been designated as a cognizant
agency.
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(19) [(21)] Commission--The Texas Commission on Alco-
hol and Drug Abuse.

(20) [(22)] Community-based process--A strategy de-
signed to enhance the ability of the community to provide effective
prevention, intervention, and treatment services for ATOD problems
and HIV infection through community mobilization and empower-
ment. Activities include multi-agency coordination and collaboration,
networking, and development of written agreements among commu-
nity organizations.

[(23) Community coalition--A diverse group of commu-
nity organizationsand individualsorganizedtoreduceATOD problems
in the community.]

(21) [(24)] Consenter--The individual legally responsible
for giving informed consent for a client. [Thismay betheclient, parent,
guardian, or conservator.] Unless otherwise provided by law, a legally
competent adult is his or her own consenter,and the consenter for an
adolescent or child is the parent, guardian, or conservator. [Consenters
includeadult clients, clients16 or 17 yearsof age, and clientsunder 16
yearsof ageadmitting themselvesfor chemical dependency counseling
under the provisions of the Texas Family Code, §32.004.]

[(25) Continuum of services--A planned, coordinated ser-
vicesystem which includesprevention, intervention, outreach, screen-
ing, referral, treatment and aftercare. Continuity of care has two di-
mensionsand goals: cross-sectional, so that theservicesprovided to an
individual at any given time are comprehensive and coordinated; and
longitudinal, sothat thesystemprovidescomprehensive, integratedser-
vices over time and isresponsive to changes in the person’s needs.]

(22) [(26)] Cost Reimbursement--A payment mechanism
that provides reimbursement, at actual cost, to the contractor for per-
forming at a certain level of effort regardless of the level of output
achieved.

(23) [(27)] Counseling--Acollaborativeprocessconducted
face-to-face that facilitates an individual’s progress toward mutually
determined treatment goals and objectives [Face-to-face interactions
in which a counselor helps an individual, family or group identify, un-
derstand, and resolve issues and problems].

(24) [(28)] Counselor--A qualified credentialed counselor,
counselor intern, or graduate.

(25) [(29)] Counselor intern (CI)--A person registered with
the commission who is pursuing a course of training in chemical de-
pendency counseling at an approved clinical training institution or a
person enrolled at an accredited institution of higher education com-
pleting an internship at a treatment program as part of a degree or cer-
tificateprogram in chemical dependency counseling [pursuing acourse
of training in chemical dependency counseling at a regionally accred-
ited institution of higher education, an approved practicum provider, or
an approved clinical training institution who has been designated as a
counselor intern by the institution. The activities of a counselor intern
shall be performed under the direct supervision of a qualified creden-
tialed counselor (QCC)].

(26) [(30)] Crisis intervention--Services designed to inter-
vene in situations which may or may not involve alcohol and drug
abuse, and which may escalate and result in a crisis if immediate atten-
tion is not provided. Services include face-to-face individual, family,
or group interviews/interactions and/or telephone contacts to identify
needs.

[(31) CSAP’s six prevention strategies--The six strategies
identified by theCenter for SubstanceAbusePrevention that aredeliv-
ered in prevention and intervention programs. The six strategies are:

prevention education and skills training, alternatives, problem iden-
tification and referral, information dissemination, community-based
process, and environmental and social policy.]

(27) [(32)] Cultural competency training--Training to im-
prove an individual’s ability to understand and interact with persons of
different cultures. Culture defines the lifestyle of a distinct population
and includes values, behavioral norms, and patterns of interpersonal
relationships. It may be based on race, ethnicity, religion, age, gender,
sexual orientation, or disability.

(28) [(33)] Discharge--Formal, documented termination
from a treatment facility. Discharge occurs when a client successfully
completes treatment goals, is transferred to another facility, leaves
against professional advice, or is terminated for other reasons.

(29) [(34)] Documentation--A written and/or electronic
record that includes a date and a written or digital signature and
provides authenticated evidence to substantiate compliance with
standards, such as minutes of meetings, memoranda, schedules,
notices, logs, records, policies, procedures, and announcements.

(30) [(35)] DSM-IV--The Diagnostic and Statistical
Manual of Mental Disorders, Fourth Edition-Text Revision [Revised],
published by the American Psychiatric Association. Any reference
to DSM-IV is understood to mean the most recent edition of the
Diagnostic and Statistical Manual of Mental Disorders.

(31) [(36)] Ensure--To take all reasonable and necessary
steps to achieve results.

(32) [(37)] Environmental and social policy--A strategy de-
signed to establish or change written and unwritten community stan-
dards, codes, and attitudes, thereby influencing incidence and preva-
lence of substance abuse in the general population. It includes activi-
ties that center on legal and regulatory initiatives and those that relate
to the service and action-oriented initiatives.

(33) [(38)] Evaluation (program)--A formal process for
collecting, analyzing, and interpreting information about a program’s
implementation and effectiveness.

[(39) Exit summary--Documentation of all referral and fol-
low-up activities provided to individuals or family members receiving
intervention counseling services.]

(34) [(40)] Exploitation--The illegal or improper use of a
service recipient or aservice recipient’s resourcesfor monetary or per-
sonal benefit, profit, or gain by an employee, volunteer, or other indi-
vidual working under the auspices of a provider [An act or process to
use, either directly or indirectly, the labor or resources of a client/par-
ticipant for monetary or personal benefit, profit, or gain of another in-
dividual or organization].

(35) [(41)] Facility--A legal entity that provides one or
more chemical dependency treatment programs.

(36) [(42)] Family--The children, parents, brothers, sisters,
other relatives, foster parents, guardians, and/or significant others who
perform the roles and functions of family members in the lives of ser-
vice recipients [clients/participants].

(37) [(43)] Graduate--An individual who has successfully
completed the 270 hours of education, 300 hour practicum, and 4,000
hours of supervised work experience but has neither received a license
nor failed the examination the maximum number of [four] times al-
lowed by law.

(38) [(44)] HIV--Human Immunodeficiency Virus, the
virus that causes Acquired Immune Deficiency Syndrome (AIDS)
[AIDS.]. Infection is determined through a testing and counseling
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process overseen by the Texas Department of Health. Being infected
with HIV is not necessarily equated with having a diagnosis of AIDS,
which can only be diagnosed by a physician using criteria established
by the National Centers for Disease Control and Prevention.

(39) [(45)] HIV Antibody Counseling and Testing--A
structured counseling session performed by Prevention Counseling
and Partner Elicitation (PCPE) counselors registered with the Texas
Department of Health (TDH). It promotes risk reduction behavior
for those at risk of infection with HIV and other sexually transmitted
diseases and offers testing for HIV infection.

(40) [(46)] Indicated program--An intervention program
designed to prevent the onset of substance abuse in individuals who
[do not meet DSM-IV criteria for abuse or dependence, but] are
showing early warning signs of substanceabusesuch as failing grades,
dropping out of school, and/or use of alcohol and other gateway drugs.

(41) [(47)] Information dissemination--A strategy that pro-
vides awareness and knowledge of ATOD problems and/or HIV infec-
tion and their harmful effects on individuals, families, and communi-
ties. It also gives the general population information about available
programs and services. Information dissemination is characterized by
one-way communication from the source to the audience, with limited
contact between the two. Information is disseminated through written
communications and/or in-person community presentations.

(42) [(48)] Intervention--A process that utilizes multiple
strategies designed to prevent or interrupt the use of alcohol, tobacco
and other drugs by youth who are showing early warning signs of sub-
stance use or abuse and/or exhibiting other high risk problem behaviors,
and to break the cycle of harmful use of legal substances and all use of
illegal substances by adults in order to halt the progression and escala-
tion of use, abuse, and related problems. Intervention strategies target
indicated populations.

(43) [(49)] Intervention counseling--Face-to-face interac-
tions to assist individuals, families, and groups to identify, understand,
and resolve issues and problems related to ATOD use within a spe-
cific number of sessions or within a certain time frame. It is intended
to intervene in problem situations and high risk behaviors which, if not
addressed, may escalate to substance abuse or cause communicable dis-
ease.

(44) [(50)] Key performance measures--Measures that re-
flect the services that are critical to the program design and intended
outcomes of the program. Key performance measures are specified for
all commission funded programs.

(45) [(51)] Life skills training (treatment)--A structured
program of training, based upon a written curriculum and provided
by counselors, designed[,] to help clients with communication and
social interaction, stress management, problem solving, decision
making, and management of daily responsibilities [manage daily
responsibilities effectively and become gainfully employed. It may
include instruction in communication and social interaction, stress
management, problem solving, daily living, and decision making].

(46) Motivational interviewing--A therapeutic style
intended to help counselors work with clients to address their am-
bivalence and enhance motivation for positive change. Motivational
interviewing is described in "Enhancing Motivation for Change in
Substance Abuse Treatment" (Treatment Improvement Protocol 35),
published by the Center for Substance Abuse Treatment.

(47) [(52)] Neglect--Anegligent act or omission by an em-
ployee, volunteer, or other individual working under the auspices of a
provider, that causes or may cause death, substantial emotional harm

or physical injury to a service recipient [Actions resulting from inat-
tention, disregard, carelessness, ignoring, or omission of reasonable
consideration that caused, or might havecaused, physical or emotional
injury to aclient/participant]. Examples of neglect include, but are not
limited to, failure to provide adequate nutrition, clothing, or health care;
failure to provide a safe environment free from abuse; failure to main-
tain adequate numbers of appropriately trained staff; failure to estab-
lish or carry out an appropriate individualized treatment plan; and any
other act or omission classified as neglect by the Texas Family Code,
§261.001.

[(53) Offer--To make available.]

[(54) Older adult--A person aged 55 or older.]

(48) [(55)] OMB--United States Office of Management
and Budget.

(49) [(56)] Outcome--The impact on the system or service
recipient [client/participant served].

(50) [(57)] Outreach--Activities directed toward finding in-
dividuals who might not use services due to lack of awareness or active
avoidance, and who would otherwise be ignored or underserved.

(51) [(58)] Participant--An individual who is receiving pre-
vention or intervention services.

[(59) Policy--A statement of direction or guiding principle
issued by a governing body.]

(52) [(60)] Prevention--A process that utilizes multiple
strategies designed to preclude the onset of the use of alcohol, tobacco
and other drugs by youth. Prevention principles and strategies foster
the development of social and physical environments that facilitate
healthy, drug-free lifestyles. Prevention strategies target universal and
selective populations.

(53) [(61)] Prevention education and skills training--A cur-
riculum-based strategy designed to develop decision-making, problem
solving, and other life skills. It also provides accurate information
about the harmful effects of ATOD use, abuse and addiction pertinent
to the needs of the target population. The basis of activities under this
strategy is interaction between the educator/facilitator and the partici-
pants. These activities are aimed to increase protective factors, foster
resiliency, decrease risk factors and affect critical life and social skills
relative to substance abuse and/or HIV risk of the participant and/or
family members.

(54) [(62)] Primary population--The individuals directly
targeted to participate in and benefit from the program.

(55) [(63)] Problem identification and referral--A strategy
that provides services designed to ensure access to appropriate levels
and types of services needed by youth or adult participants. It includes
identification of those individuals who have used or are at risk of us-
ing alcohol, tobacco, and other drugs. This strategy does not include
assessments designed to determine if a person is in need of treatment.

[(64) Procedure--A step-by-step set of instructions.]

(56) [(65)] Program--A specific type of service delivered
to a specific population,at a specific location.

(57) [(66)] Protective factors--Characteristics within indi-
viduals and social systems which may inoculate or protect persons
against risk factors and strengthen their determination to reject or avoid
substance abuse.

[(67) Provide--To perform or deliver.]
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(58) [(68)] Provider--A distinct legal entity with an admin-
istrative and functional structure organized to deliver substance abuse
services.

(59) [(69)] Qualified credentialed counselor (QCC)--A
licensed chemical dependency counselor or one of the professionals
listed below who is licensed and in good standing in the state of Texas
and hasat least 2000 hoursof supervised experiencetreating substance
use disorders:

(A) licensed professional counselor (LPC);

(B) licensed master social worker (LMSW);

(C) licensed marriage and family therapist (LMFT);

(D) licensed psychologist;

(E) licensed physician;

(F) certified addictions registered nurse (CARN); and

[(G) licensed psychological associate; and]

(G) [(H)] advanced[advance] practice nurse recognized
by the Board of Nurse Examiners as a clinical nurse specialist or nurse
practitioner with a specialty in psyche-mental health (APN-P/MH).

(60) [(70)] Referral--The process of identifying appropri-
ate services and providing the information and assistance needed to
access them.

(61) [(71)] Retaliate--Take adverse action to punish or dis-
courage a person who reports a violation or cooperates with an investi-
gation, inspection, or proceeding. Such actions include but are not lim-
ited to suspension or termination of employment, demotion, discharge,
transfer, discipline, restriction of privileges, harassment, and discrimi-
nation.

(62) [(72)] Risk factor--A characteristic or attribute of an
individual, group, or environment associated with an increased proba-
bility of certain disorders, addictive diseases, or behaviors.

(63) [(73)] Screening--The process through which the
counselor, service recipient, and available significant others determine
the most appropriate initial course of action, given the individual’s
needs and characteristics and the available resources within the
community. In a treatment program, screening includes determining
whether an individual is appropriate and eligible for admission to a
particular program [See chemical dependency screening].

(64) [(74)] Secondary population--Family members and
other individuals targeted to receive ancillary services because of their
relationship to the service recipient [participant/client].

(65) [(75)] Selective program--A prevention program de-
signed to target subsets of the total population that are deemed to be
at higher risk for substance abuse by virtue of membership in a partic-
ular population segment. Risk groups may be identified on the basis
of biological, psychological, social or environmental risk factors, and
targeted groups may be defined by age, gender, family history, place of
residence, or victimization by physical and/or sexual abuse. Selective
prevention programs target the entire subgroup regardless of the degree
of individual risk.

[(76) Service record--The required documentation for all
participants receiving intervention counseling services.]

(66) [(77)] Staff--Individuals workingfor theprovider [em-
ployed by a provider to provide services] in exchange for money or
other compensation.

[(78) Standard Precautions--Infection control guidelines
written by the National Centers for Disease Control and Prevention
which are designed to prevent transmission of communicable diseases
such as HIV, hepatitis, sexually transmitted diseases and TB within
the healthcare setting. The commission’s interpretation of those
guidelines are found in TCADA Workplace and Education Guidelines
for HIV and Other Communicable Diseases.]

(67) [(79)] STDs--Sexually transmitted diseases.

[(80) Strategy--A prevention or intervention approach im-
plemented to support the overall design and goals of a program.]

(68) [(81)] Substance abuse--The use of one or more drugs,
including alcohol, which significantly and negatively impacts one or
more major areas of life functioning.

(69) [(82)] TCADA--Texas Commission on Alcohol and
Drug Abuse.

(70) [(83)] Treatment (chemical dependency)--A planned,
structured, and organized program designed to initiate and promote a
person’s chemical-free status or to maintain the person free of illegal
drugs. It includes, but is not limited to, the application of planned pro-
cedures to identify and change patterns of behavior related to or re-
sulting from chemical dependency that are maladaptive, destructive, or
injurious to health, or to restore appropriate levels of physical, psycho-
logical, or social functioning lost due to chemical dependency.

[(84) Treatment assessment--An assessment to determine
if an individual meets the DSM-IV criteria for substance abuse or de-
pendenceand isneed of treatment. Theassessment also determinesthe
level of treatment most appropriate for the individual.]

(71) [(85)] Unethical conduct--Conduct prohibited by the
ethical standards adopted by state or national professional organiza-
tions or by rules established by a profession’s state licensing agency.

(72) [(86)] Unprofessional conduct--An act of omission
that violates commonly accepted standards of behavior for individuals
or organizations.

(73) [(87)] Unit rate--A payment mechanism in which a
specified rate of payment is made in exchange for a specified unit of
services.

(74) [(88)] Universal program--A prevention program de-
signed to address an entire population with messages and programs
aimed at preventing or delaying the use and abuse of alcohol, tobacco,
and other drugs. Universal prevention programs are delivered to large
groups without any prior screening for substance abuse risk.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 7, 2001.

TRD-200103195
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 349-6607

♦ ♦ ♦
SUBCHAPTER B. CONTRACT ADMINISTRA-
TION
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40 TAC §§144.108, 144.124, 144.131, 144.132

These amendments are proposed under the Texas Health and
Safety Code, §461.012(a)(15) which provides the Texas Com-
mission on Alcohol and Drug Abuse with the authority to adopt
rules governing the functions of the commission, including rules
that prescribe the policies and procedures followed by the com-
mission when funding services and §461.0141 which provides
the commission with authority to adopt rules regarding purchase
of services.

The code affected by the proposed amendments is the Texas
Health and Safety Code, Chapter 461.

§144.108. Cost Reimbursement for Treatment Services.

(a) (No change.)

(b) The commission may place a treatment program on cost
reimbursement if the provider meets criteria established by the com-
mission. [does not have the resourcesto provide needed treatment ser-
vices without start-up funding and meets at least one of the following
criteria:]

[(1) hasnever beforeprovided treatment or prevention ser-
vices funded by the commission;]

[(2) will providecommission-funded services in a specific
geographic area or to a specific population for the first time;]

[(3) will provide services at the commission’s request to
meet identified needs; or]

[(4) demonstrates other extenuating circumstances.]

(c) Cost reimbursement is granted for a [single] 12-month pe-
riod and will bereviewed annually by thecommission [unlessthecom-
mission’s executive director grants a waiver based on extenuating cir-
cumstances].

(d) Start-up costs will only be awarded as a special contract
provision with defined elements of cost and atimeline for expenditure.

§144.124. Indirect Cost.

[(a) The commission reserves the right to require administra-
tive expenses to be charged as direct costs.]

(a) [(b)] A provider may request approval to charge adminis-
trative expenses as indirect costs. Two [Three] mechanisms are avail-
able for charging shared administrative costs. The provider may:

(1) submit documentation of an indirect cost rate approved
by the provider’s cognizant agency; or

[(2) request a negotiated rate with the commission based
on a cost allocation plan; or]

(2) [(3)] use an indirect cost rate not to exceed 10% as pro-
vided in the Uniform Grant Management Standards (UGMS). If re-
questing this option, the provider must provide supporting documenta-
tion that shows[to show] the direct salary and wage costs of providing
the service (excluding overtime, shift premiums, and fringe benefits).

(b) [(c)] All providers receiving funds from other sources must
maintain a cost allocation plan showing how administrative costs are
distributed among funding sources.

(c) Thecommissionreservestheright to requireadministrative
expenses to be charged as direct costs.

§144.131. Expenditures Requiring Prior Approval.

For providers on a cost reimbursement payment mechanism, prior writ-
ten approval is required for certain costs charged to the commission

contract or reported as program income or match. Costs that are allow-
able only with prior written approval from the commission include:

(1)-(3) (No change.)

(4) Transfers. Any transfer among program budget line
items for direct costs when cumulative transfers exceed or are expected
to exceed 10% of the total approved program budget. Transfers be-
tween programs may only be initiated by the commission.

(5) (No change.)

§144.132. Equipment and Supplies.
(a)-(b) (No change.)

(c) The provider shall conduct an annual physical inventory of
all equipment and controlled items purchased with commission funds
[no later than 60 days after the close of the provider’s fiscal year].

(1)-(3) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 7, 2001.

TRD-200103196
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 349-6607

♦ ♦ ♦
SUBCHAPTER D. ORGANIZATIONAL
40 TAC §§144.321, 144.325, 144.326

These amendments are proposed under the Texas Health and
Safety Code, §461.012(a)(15) which provides the Texas Com-
mission on Alcohol and Drug Abuse with the authority to adopt
rules governing the functions of the commission, including rules
that prescribe the policies and procedures followed by the com-
mission when funding services and §461.0141 which provides
the commission with authority to adopt rules regarding purchase
of services.

The code affected by the proposed amendments is the Texas
Health and Safety Code, Chapter 461.

§144.321. Policies and Procedures.
(a) (No change.)

(b) The policy and procedure manual must include the follow-
ing policies and procedures, as applicable.

(1)-(6) (No change.)

(7) All programs shall implement a policy and procedures
to protect client and participant rights, as required in §144.415 of this
title (relating to Participant Rights) and §148.301 [§148.142] of this
title (relating to Client Bill of Rights).

(8) All programs shall implement a policy and, if applica-
ble, procedures on the use of facility vehicles and/or staff to transport
participants or clients, as required in §144.418 of this title (relating to
Transportation) and §148.115 [§148.203] of this title (relating to Client
Transportation).

(9) All prevention and intervention programs shall imple-
ment a tobacco policy as required in §144.416 of this title (relating
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to Tobacco Products). Treatment providers shall also have a tobacco
policy to implement the provisions found in §148.105 [§148.331] of
this title (relating to General Environment) and §148.411 [§148.231]
of this title (relating to Additional Requirements for Adolescent Pro-
grams [Adolescents]).

(10) All Outreach, Screening, and Referral (OSR) [OSAR]
programs and treatment programs shall implement procedures for men-
tal health referrals as required in §144.456 of this title (relating to OSR
[OSAR] Services) and §144.525 of this title (relating to Admission De-
termination and Placement).

(11) All OSR [OSAR] programs shall implement policies
and procedures for crisis intervention as required in §144.456 of this
title (relating to OSR [OSAR] Services).

(12)-(19) (No change.)

(c)-(d) (No change.)

§144.325. Complaints and Reports.

(a) (No change.)

(b) The provider shall display a sign informing the public of
the policy and procedures on complaints. The sign shall be prominently
displayed at all times and shall provide notice of the commission’s in-
vestigations [compliance] division and its current mailing address and
toll-free phone number.

(c) The provider shall verbally report all allegations of partic-
ipant or client abuse, neglect, and exploitation to the commission’s
investigations division [investigation department] at (800) 832-9623
within 24 hours, and submit documentation within two working days.
The provider shall investigate the allegation, take appropriate action,
and maintain documentation of the investigation and resulting actions.

(d) The chief executive officer or designee shall report the fol-
lowing incidents to the commission’s investigationsdivision [investiga-
tion department] at (800) 832-9623 within 72 [24] hours of discovery:

(1) all fires [and natural disasters];

(2) substantial disruption of program operation;

(3) death of an active client/participant (on or off the pro-
gram site);

(4) suicide attempt by an active client or participant (on or
off the program site);

(5) medical and psychiatric emergencies;

(6) violent behavior on the program site;

(7) illegal, unethical, or unprofessional conduct; and

[(4) violations of laws, rules, and professional and ethical
codes of conduct; and]

(8) [(5)] legal, regulatory, or contractual action taken
against the program.

(e) (No change.)

§144.326. Staffing.

(a)-(e) (No change.)

(f) The program shall require all prospective staff [employees]
to pass a pre-employment drug test that meets criteria established by the
commission.

(g) (No change.)

(h) All staff [Each employee] shall complete initial training
during the first 30 [seven] calendar days of employment. The initial
training shall be documented and shall include, as applicable:

(1)-(7) (No change.)

(i) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 7, 2001.

TRD-200103197
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 349-6607

♦ ♦ ♦
SUBCHAPTER E. PREVENTION AND
INTERVENTION
40 TAC §144.456

These amendments are proposed under the Texas Health and
Safety Code, §461.012(a)(15) which provides the Texas Com-
mission on Alcohol and Drug Abuse with the authority to adopt
rules governing the functions of the commission, including rules
that prescribe the policies and procedures followed by the com-
mission when funding services and §461.0141 which provides
the commission with authority to adopt rules regarding purchase
of services.

The code affected by the proposed amendments is the Texas
Health and Safety Code, Chapter 461.

§144.456. Outreach, Screening, [Assessment,] and Referral Ser-
vices.

(a) Outreach, Screening, [Assessment,] and Referral (OSR
[OSAR]) service providers are community-based organizations that
provide alcohol, tobacco and other drug prevention and intervention
services to the community at large in their identified catchment area.
OSR [OSAR] service providers conduct a variety of services aimed to
reduce use and abuse of ATOD in the targeted community.

(b) OSR [OSAR] services programs shall offer universal, se-
lective and indicated strategies to individuals, families, and communi-
ties within the service area defined in the contract.

(c) Information dissemination shall be provided for the pur-
poses of education and awareness in the community. Information dis-
semination shall be focused on increasing access to services for the
community, including the commission’s priority populations described
in §144.522 of this title (relating to Priority Populations),and ensuring
thecommunity isawareof thenature, location, and availability of com-
mission-funded services.

(d) Problem identification and referral shall be provided for
the purpose of the identification of appropriate service needs through
screening, referral, placement and follow-up. The program shall pro-
vide case management to ensure individuals receive appropriate ser-
vices and document when and wheretheperson seeking services isad-
mitted. Placement into services shall be the criterion for determining
successful problem identification and referral.
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(e) Crisis intervention services shall be provided for the pur-
pose of responding to individuals and/or families in need of immediate
services.

(1)-(2) (No change.)

(3) Crisis intervention must be provided by a QCC,gradu-
ate, or [a] counselor intern working under direct supervision.

(4) The program shall establish an avenue for a person in
crisis to speak with a trained counselor within one hour of the initial
call [received] during and after normal business hours.

(5) The program shall provide training annually on crisis
telephone call policies and procedures for all employees who answer
(or may answer) the telephone during or after normal business hours.
Training must include crisis intervention techniques and available com-
munity resources. Training for staff who provide crisis intervention
shall also includemotivational interviewing and brief interventionsand
therapies.

(f) The program shall provide screening and referral for indi-
viduals needing and/or seeking treatment services [treatment assess-
ments and placements].

(1) The screening process [All assessments] shall be con-
ducted in a confidential, face-to-face interview.

(2) The screening process [All assessments] shall be
conducted by qualified credentialed counselors (QCCs),graduates, or
counselor interns working under direct supervision.

(3) The depth and scope of the screening process shall be
sufficient to determine the individual’s needs and make an appropri-
ate referral, if needed. The specific instruments and procedures used
during the screening process will depend on the characteristics of the
individual being screened. The program may administer all or part of
an assessment instrument as needed to make an appropriate referral.
Tools used during the screening process, including assessment instru-
ments, shall be age-appropriate [The program shall use an assessment
tool that is approved by the commission and appropriate for the target
population].

(4) If an individual meets the DSM-IV criteria for sub-
stance abuse or dependence, the program shall refer the individual
for appropriate treatment services. With written consent, the program
shall forward a copy of the information obtained during the screening
process [assessment] to the treatment provider. Admission into
treatment shall be the criterion for determining successful referral.

(5) The OSAR shall maintain written agreements with [re-
ferral sources/]treatment providers outlining how individuals who go
through the screening process are admitted to treatment [to identify
assessment roles in order to minimize duplicate efforts in conducting
treatment assessments].

(6) Documentation shall include:

(A) date of screening [ assessment];

(B) zipcode of the individual screened [assessed];

(C) demographics of the individual screened[assessed];

(D) the completed instruments used during the screen-
ing [written assessment], including a diagnostic impression based on
DSM-IV criteria;

(E) referrals [and placements] made, including when
and where the service recipient is admitted to services; and

(F) all [any] follow-up contacts.

(g) The program may provide [brief] motivational interview-
ing and brief interventions and therapies [counseling] to motivate and
prepare individuals[an individual] for treatment or self-directed change
in behavior when [i f] treatment is not indicated.

(h) Minors and tobacco activities shall be provided for the pur-
pose of reducing minors’ access to tobacco products throughout the
catchment area served. The OSR [OSAR] shall submit a quarterly nar-
rative report on minors and tobacco activities, including:

(1)-(4) (No change.)

[(i) Community-based process shall be provided for the pur-
poseof enhancing theability of thecommunity to moreeffectively pro-
vide substance abuse services.]

(i) [(j)] The program shall maintain a resource manual or file
that contains current information about local referral resources, includ-
ing location and contact information, services offered, and eligibility
criteria. At a minimum, the resource manual or file shall include infor-
mation about all prevention, intervention, and treatment programs in
the OSR’s [OSAR’s] catchment area.

(j) [(k)] The program shall develop and implement written pro-
cedures to identify and provide appropriate referrals for individuals ex-
hibiting conditions or behavior that may suggest unmet mental health
needs. The program shall also provide at least three hours of annual
training on mental health diagnoses [issues] to all staff members who
conduct screenings or provide problem identification and referral [in-
teract with service recipients].

(k) [(l)] OSR [OSAR] programs shall work with other organi-
zations in the area to coordinate substance abuse and other services for
the individual and/or family.

(l) [(m)] OSR [OSAR ] providers may operate separate pre-
vention, intervention, and/or treatment programs to meet the needs of
the community. These services may not, however, be provided with
resources allocated to the OSR [OSAR ] function.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 7, 2001.

TRD-200103198
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 349-6607

♦ ♦ ♦
SUBCHAPTER F. TREATMENT
40 TAC §§144.525, 144.532, 144.541 - 144.543, 144.552,
144.553

These amendments and new section are proposed under the
Texas Health and Safety Code, §461.012(a)(15) which provides
the Texas Commission on Alcohol and Drug Abuse with the au-
thority to adopt rules governing the functions of the commission,
including rules that prescribe the policies and procedures fol-
lowed by the commission when funding services and §461.0141
which provides the commission with authority to adopt rules re-
garding purchase of services.
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The code affected by the proposed amendments is the Texas
Health and Safety Code, Chapter 461.

§144.525. Admission Determination and Placement.

(a) All admissions to Level II, III or IV treatment must be au-
thorized or denied by a QCC. All admissions to Level I treatment must
be authorized by a physician.

(1) For every applicant admitted to treatment, the client
record must include documentation signed by the authorizing profes-
sional showing[aQCC] that the individual met all applicable admission
criteria, including the DSM-IV diagnostic criteria. In Level I, the ex-
amining professional may document this information if authorization
for admission is obtained by phoneand signed by the physician within
48 hours.

(2) When an applicant is denied admission, the program
shall maintain documentation signed by theprofessional who examined
the applicant [a QCC] which explains why the admission was denied.

(b)-(c) (No change.)

(d) As part of the assessment, the program shall assess each ap-
plicant’s risk for HIV infection, tuberculosis, and other sexually trans-
mitted diseases. Risk assessments shall follow guidelines described
in the commission’sWorkplaceand Education Guidelines for HIV and
Other CommunicableDiseases[asset by theNational InstituteonDrug
Abuse’s "Preventing HIV Among Substance Abusers: Risk Assess-
ment/Risk Reduction."].

(e)-(f) (No change.)

(g) The program shall not automatically deny admission to a
previous client based on prior treatment. If the applicant has been ad-
mitted to the facility three or more times in the past 12 months, the
program [provider] may consider this information (including circum-
stances of prior discharges) in determining whether to admit the appli-
cant. The program shall not deny admission based on prior treatment if
the applicant has only one or two prior admissions or if the applicant is
seeking admission to a detoxification program and is in need of detox-
ification.

(h)-(k) (No change.)

§144.532. Core Program Requirements.

(a)-(c) (No change.)

[(d) The program shall have written descriptions of all educa-
tional and didactic sessions, including curricula, outlines, and activi-
ties.]

[(e) Group size shall be limited to a number that allows effec-
tive interaction between the group and facilitator and between group
members.]

[(1) Group counseling sessions are limited to a maximum
of clients.]

[(2) Group education sessions, didactic sessions, and other
non-therapeutic groups are limited to a maximum of 32 clients. This
limitation doesnot apply to seminars, outsidespeakers, or other events
designed for a large audience.]

(d) [(f)] The program shall establish and demonstrate active
use of cooperative agreements with available substance abuse and other
mental health, health care, and social services to meet the needs of
clients and family members. Agreements to coordinate services must
be established in writing and renewed annually (through signature or
other documented contact), and shall include:

(1) names of the organizations entering into the agreement;

(2) services or activities each organization will provide;

(3) signatures of authorized representatives; and

(4) dates of action and expiration.

(e) [(g)] The program shall develop and implement a written
plan of operation explaining outreach efforts, including specific strate-
gies to reach members of the priority populations listed in §144.522 of
this title (relating to Priority Populations). The commission may waive
this requirement if the program demonstrates high capacity utilization
and adequate engagement of the priority population.

(f) [(h)] The program shall document active participation in
collaborations to support community resource development.

[(i) Levels II, III, and IV residential programs shall schedule
planned, structured activities during evenings and weekends. These
hoursareinadditionto thoserequiredby licensurerules. Theminimum
number of additional hours for Levels II, III, and IV are 10 hours for
adults and 15 hours for adolescents. The program shall maintain doc-
umentation that the activities were provided, including sign-in sheets.
Client participation does not need to be individually recorded in client
records.]

(g) [(j)] All counseling sessions and other activities counted
toward the required hours of service must last at least 30 minutes.

(h) Adult treatment programs shall provide specialized ser-
vices to pregnant women, women with dependent children, and women
who areseeking to regain custody of their children. The following ser-
vices shall be provided directly or through collaborative agreements
with other service providers:

(1) primary medical care for women receiving treatment,
including age-appropriate and specific reproductive health care and
prenatal care;

(2) gender-specific substance abuse treatment and other
therapeutic interventions for women that address issues of relation-
ships, sexual and physical abuse and parenting;

(3) childcare while the women are receiving services;

(4) primary pediatric care for the clients’ children, includ-
ing immunizations;

(5) therapeutic and other structured interventions for the
children; and

(6) documented sufficient case management and trans-
portation services to ensure that women and their children have access
to the services provided by paragraphs (1) - (5) of this subsection.

§144.541. Specialized Treatment Services for Females.

(a) Specialized female residential and outpatient programs
shall serve the following priority populations:

(1) Adolescent or adult women who are pregnant;

(2) Adolescent or adult women with custodial, dependent
children under the age of 18 [when the woman is not bringing the
child(ren) into treatment with her]; and

(3) Adolescent or adult women who are seeking to regain
custody of their child(ren).

[(3) Adolescent or adult women with dependent children
under thecustodianship of theTexasDepartment of ProtectiveandReg-
ulatory Services;]

[(4) Adolescent or adult women whosechildren participate
in the mother’ s outpatient program.]
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(b) The program shall provide all clients with the services
listed in subsection (h) of §144.532 of this chapter (relating to Core
Program Requirements) [priority population for women and children
residential programs is adolescent or adult women with dependent
children. Newbornsand children aged 12 yearsor lessmay accompany
the mother into a residential program for women and children].

(c) These programs shall treat the woman [female] and her de-
pendent children as a unit and therefore admit both women [females]
and their children into treatment, when appropriate and possible.

[(d) All programs offering specialized female services shall
provide a comprehensive treatment program. The following services
shall beprovided directly or through collaborativeagreementsand case
management arrangements with other service providers:]

[(1) primary medical care for females receiving treatment,
including age-appropriate and specific reproductive health care and
prenatal care;]

[(2) gender-specific substance abuse treatment and other
therapeutic interventions for females that address issues of relation-
ships, sexual and physical abuse and parenting;]

[(3) childcare while the females are receiving services;]

[(4) primary pediatric carefor theclients’ children, includ-
ing immunizations;]

[(5) therapeutic and other structured interventions for the
children; and]

[(6) documented sufficient case management and trans-
portation services to ensure that female clients and their children have
access to the services provided by paragraphs (1) through (5) of this
subsection.]

(d) [(e)] Programs shall implement a coordinated outreach
plan that targets services and organizations that regularly serve adult
or adolescent women [females] with or without dependent children.
Outreach to engage the target population shall include regular,
documented contacts with:

(1) Temporary Aid for Needy Families (TANF) and Wel-
fare to Work offices;

(2) Child Protective Services;

(3) Early Childhood Intervention programs;

(4) [(3)] Health clinics that serve low-income women, in-
fants, and children;

(5) [(4)] Domestic violence programs;

(6) [(5)] STD clinics and HIV programs; and

(7) [(6)] Criminal Justice and Texas Youth Commission
personnel.

(e) [(f)] Treatment programs serving women with dependent
children shall report monthly measures for the women’s children when
the children receive prevention and/or intervention services.

(f) [(g)] Programs serving adult or adolescent women[females
] shall, to the extent possible, provide an array of services including
Levels II, III, and IV treatment and structured aftercare, either directly
or through case management and service agreements. Level, intensity,
and duration of services shall be clinically appropriate.

(g) [(h)] Programs shall have written referral and service co-
ordination procedures with qualified providers to provide:

(1) assessments for children for Early Childhood Interven-
tion services; and

(2) counseling or therapy to address the children’s identi-
fied developmental, emotional, or psychosocial needs.

(h) Treatment services shall address:

(1) the effects of chemical dependency on a woman’s
health and pregnancy and on her child’s mental and physical health;

(2) research-based parenting education, skills develop-
ment, and support;

(3) child development, health, and nutrition; and

(4) basic child care.

(i) When children reside in the program or visit regularly, the
program shall use a standardized tool to regularly assess parent-child
interactions and address any identified needs in the client’s treatment
plan.

(j) [(i)] Specialized female programs and residential programs
for women and children shall not admit women [females] who are not
in the priority population unless they have documented contact with all
community outreach contacts showing that no potential priority clients
can be identified and admitted.

§144.542. Additional Requirements for Women and Children’s Resi-
dential Programs.

(a) Newborns and children aged 12 years or less may accom-
pany the mother into a residential program for women and children.

(b) Theprogram shall protect thehealth, safety, and welfareof
children admitted to treatment with their mothers.

(1) Emergency evacuation procedures shall include provi-
sions for children.

(2) Each child shall haveahealth assessment from aphysi-
cian, physician assistant, or registered nurse within 96 hoursof admis-
sion. Copies of an assessment performed up to seven days before ad-
mission may be accepted.

(3) Children’s medication shall be given according to the
label by the parent, a licensed health professional, or an employee
trained in self-administration of medication, and documented by a
trained staff member. The facility shall not give medication to a child
without written consent from the parent. If trained staff provide the
medication, the facility shall document the circumstances that prevent
the parent or licensed health professional from doing so.

(4) The program shall provide an adequate diet for child-
hood growth and development, including two snacks per day.

(5) Residential programs shall not accept dependents over
the age of 12. Children over the age of six shall not share a bedroom
with a member of the opposite sex who is not in the child’ s immediate
family.

(6) The program shall protect children from access by
unauthorized individuals.

(c) Theprogram shall provideasafe, sanitary, and secureenvi-
ronment for children. Theprogramsiteshall befreefromchild hazards.

(1) The program shall have indoor and outdoor play areas.
Indoor play areas shall have natural light and two routes of exit. Out-
door play areas shall have a safe route of access and be enclosed by a
fence at least four feet high if the play area serves more than six chil-
dren or is located close to a road, pool, ditch, or other hazard.

PROPOSED RULES June 22, 2001 26 TexReg 4673



(2) Rooms and buildings shall have at least 30 usable
square feet of indoor activity space per child when occupied by
children.

(3) Bedrooms shall have at least 40 usable square feet for
each child 18 months and older. When infants less than 18 months old
share the parent’s bedroom, the room shall contain at least 30 usable
square feet per infant.

(d) The program shall ensure that children are directly super-
vised by parents, staff, or qualified childcare providers at all times.

(1) The program shall provide oversight and guidance to
ensure children receive appropriate care when they are supervised by
clients

(2) When staff are responsible for children, the staff-to-
child ratio shall not exceed 1:4 for infants (18 months and younger)
and 1:6 for toddlers and children.

(3) At least one staff person trained in infant/child CPR
shall be on duty at all times.

(4) All staff responsible for childcare shall have in-
fant/child CPR and at least eight hours of training that includes
information on:

(A) chemical dependency and its impact on the family;

(B) child development and age-appropriate activities;

(C) child health and safety;

(D) appropriate child supervision techniques; and

(E) signs of child abuse.

(5) Behavior management shall be fair, reasonable, consis-
tent, and related to the child’s behavior. Physical discipline is prohib-
ited.

(e) The program shall provide a variety of structured services
for children.

(1) Toys and activities shall be safe and age-appropriate.

(2) School agechildren shall haveaccessto TEA-approved
educational services.

(3) The program shall implement the Strengthening Fami-
lies program for women and their children if thechildren are six to ten
years of age.

(f) The children’s program shall have a supervisor or consul-
tant with at least 90 contact hours of education and training in child
development and/or early childhood education and one year of docu-
mented, supervised experience providing services to children.

§144.543. Pharmacotherapy Services.

(a) All programs providing pharmacotherapy services shall
maintain compliance with applicable statutes and regulations adopted
by the:

(1) Texas Department of Health;

(2) Food and Drug Administration; and

(3) Drug Enforcement Agency.

[(b) Programs shall establish a phase/level system which is
consistent with guidelines from the Substance Abuse and Mental
Health Services Administration (SAMHSA) and includes the follow-
ing phases:]

[(1) PhaseI: Duringthefirst 45daysof treatment, theclient
shall receive four individual counseling sessions. If not, justification
shall be documented in the client record.]

[(2) Phase II: After 45 days of continuous treatment, the
client shall receive two individualized counseling sessions monthly.
Justification shall be documented in the client record each month this
standard is not met.]

[(3) PhaseIII: After two yearsof continuoustreatment, the
client shall receive at least one counseling session per month.]

(b) [(c)] All p harmacotherapy [Pharmacotherapy] programs
must conduct the Methadone Annual Survey as directed by the
commission [Commission].

(c) [(d)] All p harmacotherapy [Pharmacotherapy] programs
shall adopt policies and procedures that conform with §144.523 of
this title (relating to Waiting List and Interim Services) and §144.107
of this title (related to Reporting).

(d) [(e)] A pharmacotherapy program can bill for a client re-
ceiving methadone who has an excused or planned absence for up to
two consecutive days. The frequency of approved absences shall be
reasonable and appropriate. The provider shall not bill for more than
eight days of excused/planned absences for a single client in a 30-day
period.

(e) [(f)] All pharmacotherapy programs shall complete a client
fee assessment on each commission-funded client every six months.

(f) [(g)] All direct care employees shall demonstrate knowl-
edge or receive training that includes:

(1) symptoms of opiate withdrawal;

(2) drug urine screens;

(3) current standards of pharmacotherapy; and

(4) poly-drug addiction.

(g) [(h)] All pharmacotherapy programs shall develop and im-
plement a plan to achieve accreditation as required by federal regula-
tions.

§144.552. Select Performance Measure Definitions.

(a)-(b) (No change.)

(c) Referral Rate. This measure applies to Level I programs.
Referral rate is the percentage of discharged clients who have com-
pleted Level I treatment and are [referred or] transferred for continuing
substance abusetreatment as defined below.

(1) (No change.)

(2) Referral [or Transfer]. For a client to have been [re-
ferred or] transferred from Level I to continuing substance abuse treat-
ment, the client record must indicate that one of the following criteria
has been met.

(A) The client has been discharged from the program
and referred and admitted to [A referral and an attempt to place the
client in] a less intensive level of treatment in another facility [outside
the program has been made]. This must be documented in the client
record.

(B) The client has been transferred to a less intensive
level of treatment within the organization [program]. The client record
must include a transfer note to document the transfer.

(d)-(f) (No change.)

§144.553. Client Record Documentation.
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(a) The provider shall maintain complete documentation for
all services paid for by commission funds. Documentation shall com-
ply with licensure rules and with the standards in this section.

[(b) The progress notes shall contain a record of all sessions
attended by theclient. Thefollowing information shall be included for
each session:]

[(1) the date of the session and beginning and end times;]

[(2) the topic and/or goal of the session; and]

[(3) the level of the client’s participation.]

[(c) In addition, a summary progress note shall be written at
least weekly. The weekly progress note shall include a summary of
observations made over the course of the week, including specific in-
formation about the client’s progress toward or away from each treat-
ment plan goal. Other significant information relating to the client’s
status shall also be recorded.]

(b) [(d)] Progress notes shall [also] include:

(1) documentation of the purpose, duration, justification,
and approval of any approved absence from a residential program;

(2) a record of all case management, referral, linkage, and
follow-up activities; and

(3) a progress note documenting the information gathered
in the 60-day follow-up contact, including:

(A) the date and time of successful follow-up contact;

(B) the name of the person contacted and relationship
to the client;

(C) the telephone number of the person contacted;

(D) documentation of any unsuccessful attempts at fol-
low-up; and

(E) the signature of the person who conducted and doc-
umented the follow-up interview.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 7, 2001.

TRD-200103199
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 349-6607

♦ ♦ ♦
CHAPTER 148. FACILITY LICENSURE
The Texas Commission on Alcohol and Drug Abuse proposes
the repeal of §§148.1 - 148.4, 148.21 - 148.27, 148.41, 148.42,
148.61, 148.71 - 148.74, 148.91 - 148.93, 148.111 - 148.119,
148.141 - 148.148, 148.161 - 148.164, 148.171 - 148.173,
148.181 - 148.185, 148.201 - 148.203, 148.211 - 148.214,
148.231 - 148.234, 148.236 - 148.238, 148.251 - 148.254,
148.261 - 148.268, 148.281 - 148.284, 148.291 - 148.293,
148.301 - 148.304, 148.321 - 148.324, 148.331, 148.332,
148.341, 148.351 - 148.359, 148.372, and 148.373 of Chapter
148 concerning facility licensure.

Sections 148.1 - 148.4, 148.21 - 148.27, 148.41, 148.42, and
148.61 contain definitions as well as information on the purpose,
license required, sites and services, variances, new licensure
application, licensure renewal, changes in status, change in
ownership, licensure fees, inactive status and closure, licensure
review, sanctions, and injunctions.

Sections 148.71 - 148.74, 148.91 - 148.93, 148.111 - 148.119
pertain to governing body, chief executive officer, policies, proce-
dures, and licensure rules, standards of conduct, compensation
based on indicators of client revenue, advertising and billing, so-
licitation and referral, organizational structure, hiring practices,
initial training, special training requirements, students and other
volunteers, personnel files and training records, basic staffing
requirements, training requirements relating to abuse, neglect,
and unprofessional or unethical conduct, and clinical training in-
stitutions.

Sections 148.141 - 148.148, 148.161 - 148.164, 148.171 -
148.173, and 148.181 - 148.185 contain information on required
postings, client bill of rights, voluntary clients--additional rights,
rights of persons apprehended for emergency detention, order
of protective custody--special rights, client grievance procedure,
responding to client grievances, request for discharge, client
abuse, neglect, and exploitation, behavior management, client
labor, searches, client record security, general documentation
requirements, release of confidential information, significant
incident reports, responding to emergencies, special treatment
procedures, documenting special treatment procedures and
adolescents absent without permission.

Sections 148.201 - 148.203, 148.211 - 148.214, 148.231 -
148.234, 148.236 - 148.238, 148.251 - 148.254, and 148.261
- 148.268 contain general information as well as information
on services required in all programs, client transportation,
level I treatment (outpatient or residential detoxification), level
II treatment (day treatment or intensive residential), level III
treatment (residential or intensive outpatient), level IV treatment
(transitional outpatient or transitional residential), adolescents,
parents and their dependent children, structured therapeutic
children’s services, correctional facilities, extension services,
small family living environments, court commitment services,
meals in outpatient programs, meals in residential programs,
meals prepared by clients, meals provided by a food service,
general provisions for medication, medication storage, medi-
cation inventory, disposing of medication, staff qualifications
and training, authorization for medication, administration of
medication, and self-administration of medication.

Sections 148.281 - 148.284, 148.291 - 148.293, 148.301 -
148.304, and 148.321 - 148.324 provide information on admis-
sion criteria, screening, intake and consent to treatment, client
orientation, detoxification history and assessment, detoxification
plan, detoxification notes, client history and assessment, treat-
ment plan, progress notes, treatment plan reviews, discharge
criteria, discharge plan, discharge summary and discharge
follow-up.

Sections 148.331, 148.332, 148.341, 148.351 - 148.359,
148.372, and 148.373 provide information about general
environment, emergency evacuation, general physical plan,
provisions, required inspections, space requirements, exits, fire
systems, furniture and supplies, lighting, plumbing, sanitation,
ventilation, physical plant requirements for children and physical
plant requirements for small family living environments.
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The repeal of Chapter 148 is proposed because of extensive
changes to the existing rules. The proposed new rules will be
published in the Texas Register for public comment.

Jay Kimbrough, Executive Director, has determined that there
will be no fiscal implications for state or local government for the
first five-year period the repeal is in effect.

Mr. Kimbrough has also determined that for each year of the first
five years the repeal is in effect the anticipated public benefit will
be elimination of unnecessary detail and redundant rules. There
will be no effect on small businesses and there is no anticipated
economic cost to current providers.

Comments on the proposal may be submitted to Tamara Allen,
Rules Coordinator, Texas Commission on Alcohol and Drug
Abuse, P.O. Box 80529, Austin, Texas 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register.

SUBCHAPTER A. LICENSURE INFORMA-
TION
40 TAC §§148.1 - 148.4, 148.21 - 148.27, 148.41, 148.42,
148.61

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Commission on Alcohol and Drug Abuse or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeal is proposed under the Texas Health and Safety Code,
Chapter 464 which provides the Texas Commission on Alcohol
and Drug Abuse with the authority to adopt rules licensing chem-
ical dependency treatment facilities.

The code affected by the proposed repeals is the Texas Health
and Safety Code, Chapter 464.

§148.1. Purpose.
§148.2. License Required.
§148.3. Sites and Services.
§148.4. Variances.
§148.21. New Licensure Application.
§148.22. Licensure Renewal.
§148.23. Changes in Status.
§148.24. Change in Ownership.
§148.25. Licensure Fees.
§148.26. Inactive Status and Closure.
§148.27. Licensure Review.
§148.41. Sanctions.
§148.42. Injunctions.
§148.61. Definitions.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103248
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 349-6607

♦ ♦ ♦

SUBCHAPTER B. FACILITY MANAGEMENT
40 TAC §§148.71 - 148.74, 148.91 - 148.93, 148.111 - 148.119

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Commission on Alcohol and Drug Abuse or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeal is proposed under the Texas Health and Safety Code,
Chapter 464 which provides the Texas Commission on Alcohol
and Drug Abuse with the authority to adopt rules licensing chem-
ical dependency treatment facilities.

The code affected by the proposed repeals is the Texas Health
and Safety Code, Chapter 464.

§148.71. Governing Body.
§148.72. Chief Executive Officer.
§148.73. Policies, Procedures, and Licensure Rules.
§148.74. Standards of Conduct.
§148.91. Compensation Based on Indicators of Client Revenue.
§148.92. Advertising and Billing.
§148.93. Solicitation and Referral.
§148.111. Organizational Structure.
§148.112. Hiring Practices.
§148.113. Initial Training.
§148.114. Special Training Requirements.
§148.115. Students and Other Volunteers.
§148.116. Personnel Files and Training Records.
§148.117. Basic Staffing Requirements.
§148.118. Training Requirements Relating to Abuse, Neglect, and
Unprofessional or Unethical Conduct.
§148.119. Clinical Training Institutions.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103249
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 349-6607

♦ ♦ ♦
SUBCHAPTER C. CLIENT MANAGEMENT
40 TAC §§148.141 - 148.148, 148.161 - 148.164, 148.171 -
148.173, 148.181 - 148.185

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Commission on Alcohol and Drug Abuse or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeal is proposed under the Texas Health and Safety Code,
Chapter 464 which provides the Texas Commission on Alcohol
and Drug Abuse with the authority to adopt rules licensing chem-
ical dependency treatment facilities.

The code affected by the proposed repeals is the Texas Health
and Safety Code, Chapter 464.
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§148.141. Required Postings.

§148.142. Client Bill of Rights.

§148.143. Voluntary Clients--Additional Rights.

§148.144. Rights of Persons Apprehended for Emergency Detention.

§148.145. Order of Protective Custody--Special Rights.

§148.146. Client Grievance Procedure.

§148.147. Responding to Client Grievances.

§148.148. Request for Discharge.

§148.161. Client Abuse, Neglect, and Exploitation.

§148.162. Behavior Management.

§148.163. Client Labor.

§148.164. Searches.

§148.171. Client Record Security.

§148.172. General Documentation Requirements.

§148.173. Release of Confidential Information.

§148.181. Significant Incident Reports.

§148.182. Responding to Emergencies.

§148.183. Special Treatment Procedures.

§148.184. Documenting Special Treatment Procedures.

§148.185. Adolescents Absent Without Permission.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103250
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 349-6607

♦ ♦ ♦
SUBCHAPTER D. PROGRAM SERVICES
40 TAC §§148.201 - 148.203, 148.211 - 148.214, 148.231 -
148.234, 148.236 - 148.238, 148.251 - 148.254, 148.261 -
148.268

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Commission on Alcohol and Drug Abuse or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeal is proposed under the Texas Health and Safety Code,
Chapter 464 which provides the Texas Commission on Alcohol
and Drug Abuse with the authority to adopt rules licensing chem-
ical dependency treatment facilities.

The code affected by the proposed repeals is the Texas Health
and Safety Code, Chapter 464.

§148.201. General Information.

§148.202. Services Required In All Programs.

§148.203. Client Transportation.

§148.211. Level I Treatment (Outpatient or Residential Detoxifica-
tion).

§148.212. Level II Treatment (Day Treatment or Intensive Residen-
tial).

§148.213. Level III Treatment (Residential or Intensive Outpatient).

§148.214. Level IV Treatment (Transitional Outpatient or Transi-
tional Residential).

§148.231. Adolescents.

§148.232. Parents and Their Dependent Children.

§148.233. Structured Therapeutic Children’s Services.

§148.234. Correctional Facilities.

§148.236. Extension Services.

§148.237. Small Family Living Environments.

§148.238. Court Commitment Services.

§148.251. Meals in Outpatient Programs.

§148.252. Meals in Residential Programs.

§148.253. Meals Prepared by Clients.

§148.254. Meals Provided by a Food Service.

§148.261. General Provisions for Medication.

§148.262. Medication Storage.

§148.263. Medication Inventory.

§148.264. Disposing of Medication.

§148.265. Staff Qualifications and Training.

§148.266. Authorization for Medication.

§148.267. Administration of Prescription Medication.

§148.268. Self-Administration of Medication.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103251
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 349-6607

♦ ♦ ♦
SUBCHAPTER E. TREATMENT PROCESS
40 TAC §§148.281 - 148.284, 148.291 - 148.293, 148.301 -
148.304, 148.321 - 148.324

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Commission on Alcohol and Drug Abuse or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeal is proposed under the Texas Health and Safety Code,
Chapter 464 which provides the Texas Commission on Alcohol
and Drug Abuse with the authority to adopt rules licensing chem-
ical dependency treatment facilities.

The code affected by the proposed repeals is the Texas Health
and Safety Code, Chapter 464.

§148.281. Admission Criteria.

§148.282. Admission Determination.

PROPOSED RULES June 22, 2001 26 TexReg 4677



§148.283. Intake and Consent to Treatment.
§148.284. Client Orientation.
§148.291. Detoxification History and Assessment.
§148.292. Detoxification Plan.
§148.293. Detoxification Notes.
§148.301. Client History and Assessment.
§148.302. Treatment Plan.
§148.303. Progress Notes.
§148.304. Treatment Plan Reviews.
§148.321. Discharge Criteria.
§148.322. Discharge Plan.
§148.323. Discharge Summary.
§148.324. Discharge Follow-Up.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103252
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 349-6607

♦ ♦ ♦
SUBCHAPTER F. PHYSICAL PLANT
40 TAC §§148.331, 148.332, 148.341, 148.351 - 148.359,
148.372, 148.373

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Commission on Alcohol and Drug Abuse or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeal is proposed under the Texas Health and Safety Code,
Chapter 464 which provides the Texas Commission on Alcohol
and Drug Abuse with the authority to adopt rules licensing chem-
ical dependency treatment facilities.

The code affected by the proposed repeals is the Texas Health
and Safety Code, Chapter 464.

§148.331. General Environment.
§148.332. Emergency Evacuation.
§148.341. General Physical Plant Provisions.
§148.351. Required Inspections.
§148.352. Space Requirements.
§148.353. Exits.
§148.354. Fire Systems.
§148.355. Furniture and Supplies.
§148.356. Lighting.
§148.357. Plumbing.
§148.358. Sanitation.
§148.359. Ventilation.
§148.372. Physical Plant Requirements for Children.
§148.373. Physical Plant Requirements for Small Family Living En-
vironments.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103253
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 349-6607

♦ ♦ ♦
CHAPTER 148. FACILITY LICENSURE
The Texas Commission on Alcohol and Drug Abuse proposes
new §§148.1, 148.11, 148.21 - 148.28, 148.31, 148.101 -
148.103, 148.105, 148.106, 148.111 - 148.113, 148.115,
148.201 - 148.203, 148.205, 148.301 - 148.303, 148.311
- 148.313, 148.315, 148.316, 148.401, 148.403, 148.405,
148.406, 148.411 - 148.413, 148.421 - 148.424, 148.426,
148.501 - 148.504, and 148.601 - 148.607 concerning Facility
Licensure.

Sections 148.1, 148.11, 148.21 - 148.28, and 148.31 of the
proposed new rules define terms, state the purpose of the
chapter, requirements for licensure and list persons who are
exempt; provide a process for variances; delineate procedures
for new license application, license renewal, changes in status,
and closures; list the schedule for licensure fees; and establish
the grounds for taking action against a licensee.

Sections 148.101 - 148.103, 148.105, 148.106, 148.111 -
148.113, and 148.115 of the proposed new rules establish
requirements for facility organization, policies and procedures,
standards of conduct, the general environment, required post-
ing, documentation, client records, significant incident reports,
and client transportation.

Sections 148.201, 148.202, 148.203, and 148.205 of the pro-
posed new rules establish requirements for hiring practices, use
of students and volunteers, and staff training.

Sections 148.301 - 148.303, 148.311 - 148.313, 148.315, and
148.316 of the proposed new rules list clients’ rights; delineate
standards for a client grievance procedure; describe procedures
to be applied in cases of suspected abuse, neglect, or exploita-
tion; require programs to define consequences for violating pro-
gram rules; establish standards for appropriate use of client la-
bor, restraint and seclusion, and searches; and require programs
to have emergency response procedures.

Sections 148.401, 148.403, 148.405, 148.406, 148.411 -
148.413, 148.421 - 148.424, and 148.426 of the proposed new
rules establish requirements for program services and staffing,
including special provisions applicable to adolescent programs,
correctional facilities, court commitment services; and describe
standards for providing and documenting individualized client
treatment.

Sections 148.501 - 148.504 of the proposed new rules establish
standards for storage, inventory, and administration of medica-
tion.

Sections 148.601 - 148.607 of the proposed new rules establish
standards for the physical plant, including required inspections,
fire systems, emergency evacuation procedures, exits, space,
and other provisions.

Jay Kimbrough, Executive Director, has determined that there
will not be fiscal implications for state or local government as a
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result of enforcing the proposed new rules for the first five-year
period the proposed new rules are in effect.

Some licensed facilities may have a cost of up to $25 for each
staff person not subject to criminal background checks under
previous rules and between $20 - $40 per new hire for pre-em-
ployment drug screens.

The new rules require all detoxification to be provided under
medical supervision. Although the commission anticipates that
most programs already meet these standards, those who do not
will experience a significant increase in costs related to physician
oversight and 24-hour nursing care. Additional cost estimate is
$90,000 per year per facility.

The new rules establish a maximum of 10 clients per counseling
group. Based on current rules for funded providers, the com-
mission estimates that many programs have up to 16 clients in
a single group. Using this figure, the cost for providing one hour
of group counseling would increase 50%.

Individual counseling requirements for Level IV have increased
from one session per month to one hour per week. Under the
new rules, the cost of providing level IV services will increase by
approximately $17 per patient per week. However, third party
reimbursement would also increase by $31 per patient per week
(under commission rates).

The costs associated with the new rules might be partially off-
set by larger caseload allowances and less stringent direct care
staff-to-client ratios.

Mr. Kimbrough has also determined that for each year of the first
five years the new rules are in effect the anticipated public benefit
will be a clearer and more effective licensure process for facilities
providing chemical dependency treatment services. There will
be no additional effect on small businesses.

Comments on the proposal may be submitted to Tamara Allen,
Rules Coordinator, Texas Commission on Alcohol and Drug
Abuse, P.O. Box 80529, Austin, Texas 78708-0529. Comments
must be received no later than 30 days after the date the
proposal is published in the Texas Register.

SUBCHAPTER A. DEFINITIONS
40 TAC §148.1

This new rule is proposed under the Texas Health and Safety
Code, Chapter 464, which provides the Texas Commission on
Alcohol and Drug Abuse with the authority to adopt rules licens-
ing chemical dependency treatment facilities.

The code affected by the proposed new rule is the Texas Health
and Safety Code, Chapter 464.

§148.1. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings unless the context clearly indicates otherwise.

(1) Abuse--An intentional, knowing, or reckless act or
omission by an employee, volunteer, or other individual working under
the auspices of a facility that causes or may cause death, emotional
harm or physical injury to a client. Client abuse includes:

(A) any sexual activity between facility personnel and
a client;

(B) corporal punishment;

(C) nutritional or sleep deprivation;

(D) efforts to cause fear;

(E) the use of any form of communication to threaten,
curse, shame, or degrade a client;

(F) restraint that does not conform with these rules;

(G) coercive or restrictive actions taken in response to
the client’ s request for discharge or refusal of medication or treatment
that are illegal or not justified by the client’ s condition; and

(H) any other act or omission classified as abuseby the
Texas Family Code, §261.001.

(2) Adolescent--An individual 13 through 17 years of age
whose disabilities of minority have not been removed by marriage or
judicial decree.

(3) Adult--An individual 18 years of ageor older, or an in-
dividual under the age of 18 whose disabilities of minority have been
removed by marriage or judicial decree.

(4) Advanced practice nurse--A registered nurse currently
licensed in Texas who is prepared for advanced practice and approved
by the Texas State Board of Nurse Examiners.

(5) Aftercare--Structured services provided after a client
completes treatment that are designed to strengthen and support the
client’s recovery and prevent relapse.

(6) Assessment--An ongoing process through which the
counselor collaborateswith theclient and others to gather and interpret
information necessary for developing and revising a treatment plan
and evaluating client progress toward achievement of goals identified
in the treatment plan, including identification of the client’ s strengths,
weaknesses, and problems/needs.

(7) Brief interventions--Short-term practicesthat aim to in-
vestigate apotential problem and motivate an individual to begin to do
something about hisor her substanceabuse, either by natural, client-di-
rected means or by seeking additional treatment. Brief interventions
aredescribed in "Brief Interventionsand Brief Therapies for Substance
Abuse" (Treatment Improvement Protocol 34), published by theCenter
for Substance Abuse Treatment.

(8) Brief therapy--A systematic, focused processthat relies
on assessment, client engagement, and rapid implementation of change
strategies. Brief therapies are described in "Brief Interventions and
Brief Therapies for Substance Abuse" (Treatment Improvement Pro-
tocol 34), published by the Center for Substance Abuse Treatment.

(9) Chemical dependency--Substance abuse and substance
dependenceas defined in the current edition of theDiagnostic and Sta-
tistical Manual of Mental Disorders, published by the American Psy-
chiatric Association.

(10) Chemical dependency counseling--A collaborative
process conducted face-to-face that facilitates the client’ s progress to-
ward mutually determined treatment goals and objectives as described
in "Addiction Counseling Competencies: The Knowledge, Skills,
and Attitudes of Professional Practice" published by the Center for
Substance Abuse Treatment.

(11) Chemical dependency education--A planned, struc-
tured presentation of information related to chemical dependency that
is provided by counselors and includes a discussion of the material
presented and opportunities for questions. It includes, but is not
limited to, information about physiological and psychological effects,
emotional and social deterioration, rehabilitation and relapse, and
related dysfunctional family relationships.

(12) Chemical dependency treatment--A planned, struc-
tured, and organized program designed to initiate and promote a
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person’s chemical-free status or to maintain the person free of illegal
drugs. It includes, but is not limited to, the application of planned
procedures to identify and change patterns of behavior related to or
resulting from chemical dependency that are maladaptive, destructive,
or injurious to health, or to restore appropriate levels of physical,
psychological, or social functioning lost due to chemical dependency.

(13) Child abuse and neglect--Any act or omission that
constitutes abuse or neglect of a child by a person responsible for a
child’s care, custody, or welfare as defined in the Texas Family Code
§261.001.

(14) Client--An individual who has been admitted to a
chemical dependency treatment program and is currently receiving
services.

(15) Commission--TheTexasCommission on Alcohol and
Drug Abuse.

(16) Consenter--Theindividual legally responsiblefor giv-
ing informed consent for a client. Unlessotherwise provided by law, a
legally competent adult is his or her own consenter, and the consenter
for an adolescent is the adolescent’s parent, guardian, or conservator.

(17) Counselor--A qualified credentialed counselor, grad-
uate, or counselor intern.

(18) Counselor intern (CI)--A person registered with the
commission who is pursuing a course of training in chemical depen-
dency counseling at an approved clinical training institution or a per-
son enrolled at an accredited institution of higher education completing
an internship at a treatment program as part of a degree or certificate
program in chemical dependency counseling.

(19) Direct carestaff--Staff responsiblefor providing treat-
ment, care, supervision, or other direct client services that involve a
significant amount of face-to-face contact.

(20) Discharge--Formal, documented termination from a
treatment facility. Discharge occurs when a client successfully com-
pletes treatment goals, is transferred to another facility, leaves against
professional advice, or is terminated for other reasons.

(21) DSM-IV--The Diagnostic and Statistical Manual
of Mental Disorders, Fourth Edition-Text Revision, published by
the American Psychiatric Association. Any reference to DSM-IV is
understood to mean the most recent edition of the Diagnostic and
Statistical Manual of Mental Disorders.

(22) Ensure--Take all reasonable and necessary steps to
achieve results.

(23) Exploitation--Theillegal or improper useof aclient or
a client’s resources for monetary or personal benefit, profit, or gain by
an employee, volunteer, or other individual working under theauspices
of a facility.

(24) Facility--A legal entity with a single governing body,
a single administration, and a single staff that provides chemical de-
pendency treatment.

(25) Graduate--An individual who has successfully com-
pleted the270 hoursof education, 300 hour practicum, and 4,000 hours
of supervised work experiencerequired to becomealicensed chemical
dependency counselor in the state of Texas but has neither received a
license nor failed the examination the maximum number of times al-
lowed by law.

(26) HIV--Human Immunodeficiency Virus infection.

(27) Individual service day--A day on which a specific
client receives services.

(28) Intake--The administrative process for gathering in-
formation about aprospective client and giving aprospective client in-
formation about the facility and its treatment and services.

(29) Licensed chemical dependency counselor--A coun-
selor licensed by the Texas Commission on Alcohol and Drug Abuse.

(30) Licensed health professional--A physician, physician
assistant, advance practice nurse, or registered nurse, or licensed voca-
tional nurse authorized to practice in the state of Texas.

(31) Lifeskillstraining--A formalized program of training,
based upon awritten curriculum and provided by counselors, designed
to help clients with communication and social interaction, stress man-
agement, problem solving, decision making, and managing daily re-
sponsibilities.

(32) Mechanical restraint--Useof aphysical deviceto con-
trol or restrict a person’s physical movement or actions.

(33) Medical emergency--A medical condition with acute
symptoms of sufficient severity that a prudent layperson could reason-
ably expect the absence of immediate medical attention to result in
death or serious harm.

(34) Medication error--Medication not given according to
the written order by the prescribing professional or as recommended
on the medication label. Medication errors include duplicate doses,
missed doses, and doses of the wrong amount or drug.

(35) Motivational Interviewing--A therapeutic style
intended to help counselors work with clients to address their am-
bivalence and enhance motivation for positive change. Motivational
interviewing is described in "Enhancing Motivation for Change in
Substance Abuse Treatment" (Treatment Improvement Protocol 35),
published by the Center for Substance Abuse Treatment.

(36) Neglect--A negligent act or omission by an employee,
volunteer, or other individual working under the auspices of a facility,
that causes or may cause death or substantial emotional harm or phys-
ical injury to a client. Examples of neglect include, but are not limited
to:

(A) failure to provide adequate nutrition, clothing, or
health care;

(B) failure to provide a safe environment free from
abuse;

(C) failure to maintain adequate numbers of appropri-
ately trained staff;

(D) failure to establish or carry out an appropriate indi-
vidualized treatment plan; and

(E) any other act or omissionclassifiedasneglect by the
Texas Family Code, §261.001.

(37) Person--An individual, firm, partnership, corporation,
association, or other business or professional entity.

(38) Personal restraint--Physical contact to control or re-
strict a person’s physical movement or actions.

(39) Personnel--Members of the governing body, employ-
ees, contract providers, consultants, agents, representatives, volunteers,
and other individualsworking on behalf of thefacility through aformal
or informal agreement.

(40) Privatepractice--Unlessotherwisedefined by alicens-
ing board, an individual’ sprofessional counseling practice in which the
individual:
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(A) provides all treatment services personally;

(B) doesnot report toasupervisor or utilizesubordinate
counseling staff;

(C) isa licensed chemical dependency counselor or ex-
empt from licensure.

(41) Program--A specific level of chemical dependency
treatment delivered to aspecific client population at aspecific location.

(42) Psychiatric emergency--A condition that requires im-
mediate intervention and/or medical attention to prevent an individual
from presenting an immediate danger to self or others, or which causes
the individual to be incapable of controlling, knowing, or understand-
ing the consequences of his or her actions.

(43) Qualified credentialed counselor (QCC)--A licensed
chemical dependency counselor or one of the professionals listed be-
low who is licensed and in good standing in the state of Texas and has
at least 2000 hoursof supervised experiencetreating substanceusedis-
orders:

(A) licensed professional counselor (LPC);

(B) licensed master social worker (LMSW);

(C) licensed marriage and family therapist (LMFT);

(D) licensed psychologist;

(E) licensed physician;

(F) registered nurse (RN) holding the credential of cer-
tified addictions registered nurse (CARN); and

(G) advance practice nurse recognized by the Board of
NurseExaminersasaclinical nursespecialist or nursepractitioner with
a specialty in psyche-mental health (APN-P/MH).

(44) Refer--Identify appropriate services and provide in-
formation and assistance needed to access them.

(45) Residential site--A site owned, leased, or operated by
thefacility whereclientswho arereceiving chemical dependency treat-
ment or aftercare stay in a supervised 24-hour living environment.

(46) Retaliate--Adverseactionstaken to punish or discour-
ageaperson who reportsaviolation or cooperateswith an investigation,
inspection, or proceeding. Such actions include but are not limited to
suspension or termination of employment, demotion, discharge, trans-
fer, discipline, restrictionof privileges, harassment, and discrimination.

(47) Screening--The process by which a client is deter-
mined appropriate and eligible for admission to a particular program
and through which the counselor, client, and available significant
others determine the most appropriate initial course of action, given
the client’ s needs and characteristics and the available resources
within the community.

(48) Seclusion--Isolating aclient in aroomfromwhich exit
is prevented.

(49) Sexual exploitation--A pattern, practice, or schemeof
conduct that can reasonably be construed as being for the purposes of
sexual arousal or gratification or sexual abuse of any person. It may
include sexual contact, arequest for sexual contact, or arepresentation
that sexual contact or exploitation is consistent with or part of treat-
ment.

(50) Staff--Individualsworking for thefacility in exchange
for money or other compensation.

(51) Unethical conduct--Conduct prohibited by the ethical
standardsadopted by stateor national professional organizations or by
rules established by a profession’s state licensing agency.

(52) Unprofessional conduct--An act or omission that vio-
lates commonly accepted standards of behavior for individuals or or-
ganizations.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103254
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 349-6607

♦ ♦ ♦
SUBCHAPTER B. LICENSURE INFORMA-
TION
40 TAC §§148.11, 148.21 - 148.28, 148.31

This new rule is proposed under the Texas Health and Safety
Code, Chapter 464, which provides the Texas Commission on
Alcohol and Drug Abuse with the authority to adopt rules licens-
ing chemical dependency treatment facilities.

The code affected by the proposed new rule is the Texas Health
and Safety Code, Chapter 464.

§148.11. Purpose.

Thepurposeof theserules is to protect thehealth, safety, and welfareof
chemically dependent clients and to ensure they receive adequate and
appropriate treatment.

§148.21. License Required.

(a) A facility providing chemical dependency treatment in
Texas shall have a license issued by the commission unless it is:

(1) a facility maintained or operated by thefederal govern-
ment or its agencies;

(2) a facility directly operated by the state of Texas;

(3) achemical dependency treatment program approved by
theTexasDepartment of Health within alicensed general hospital, spe-
cialty hospital or private psychiatric facility;

(4) a pharmacotherapy program licensed by the Texas De-
partment of Health;

(5) an educational program for intoxicated drivers;

(6) an individual who personally provides support services
to chemically dependent persons but does not offer or purport to offer
a chemical dependency treatment program;

(7) theprivatepracticeof alicensed health carepractitioner
or licensed chemical dependency counselor who personally renders in-
dividual or group serviceswithin the scope of the practitioner’ s license
and in the practitioner’s individual office;

(8) a religious organization registered under Chapter 145
of this title (relating to Faith-Based Chemical Dependency Treatment
Programs); or
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(9) a 12-step or similar self-help chemical dependency re-
covery program:

(A) that does not offer or purport to offer a chemical
dependency treatment program;

(B) that does not charge program participants; and

(C) in which program participants may maintain
anonymity.

(b) Facilities providing chemical dependency treatment for
clients who are diagnosed with both a substance use disorder and a
mental health disorder must be licensed by the commission unless
exempt under subsection (a) of this section.

(c) Thefacility shall havewritten approval for each residential
site it operates.

(d) A license is not transferable to a separate legal entity.

§148.22. Variances.

(a) The commission’s executive director or designee may
grant a temporary variance to a facility or group of facilities.

(b) To be eligible for a variance, a facility shall show:

(1) an alternative method is used to meet the intent of the
rule; and

(2) the variance will not jeopardize the health, safety, or
welfare of clients or compromise client treatment.

(c) The commission’s Executive Director or designee will de-
termine if an alternative is equivalent to the written rule and when it
will be accepted during licensure reviews.

(d) A variance cannot be granted for a statutory requirement.

§148.23. New Licensure Application.

(a) An applicant for initial licensure shall submit a complete
licensure application with an application fee.

(b) Within 45 days of receipt of the application, the commis-
sionshall notify theapplicant that theapplication iscompleteor specify
the additional information required.

(c) Theapplicant must submit all requested materials and cor-
rect any deficiencies identified by thecommission within thespecified
time frames.

(d) If an on-site inspection is necessary, the commission will
conduct the inspection within 45 days of receiving a satisfactory ver-
sion of requested materials. Thecommission will notify theprovider of
any deficiencies identified during an on-site inspection within 30 days,
and the provider must provide evidence of sufficient corrective action
within the timeframe specified in the inspection report.

(e) The commission will issue the license within 45 days of
receiving all required evidence of compliance and all required fees.

(f) If an applicant fails to provide evidence of compliance
within six months from the date the application is received, the
application will be denied. Six months after the date of denial, the
applicant may reapply by submitting anew application and application
fee.

(g) Theapplicant shall not providechemical dependency treat-
ment services before receiving written notice of licensure approval.

(h) The facility shall display the licensure certificate promi-
nently at the headquarters location and each approved residential site.

§148.24. Licensure Renewal.

(a) A license issued by the commission expires at the end of
two years.

(b) The licensee shall file an application update and pay the
renewal fee beforethe license expires. Noticeof less than 60 daysmay
delay approval.

(c) The facility shall not provide services after the license ex-
piration date unless it has submitted the application update and fee by
the date of expiration.

§148.25. Changes in Status.

(a) A facility shall submit the appropriate application and
fees and receive written approval before adding a new Level I service,
adding a new residential site, moving to a new residential location, or
increasing the number of beds in a residential program.

(b) If the facility fails to provide evidence of compliance
within six months from the date the application for a change in status
is received, the application will be denied. Six months after the date
of denial, the facility may reapply by submitting a new application
and application fee.

(c) The facility shall notify the commission in writing of each
location where outpatient services will be provided and shall not pro-
vide services at a new outpatient location until it has received written
acknowledgement that the commission has received the notice.

(d) The provider must also notify the commission’s licensure
department in writing before:

(1) adding a new Level II, III, or IV service;

(2) providing services to a new age group or gender;

(3) changing the organization’s name; or

(4) increasing the number of outpatient slots.

(e) Theprovider must notify the commission in writing within
30 days if it:

(1) closes a residential site or outpatient location;

(2) decreases the number of residential beds or outpatient
slots; or

(3) discontinues a level of service.

§148.26. Closure.

Thefacility shall notify thecommission’slicensuredepartment in writ-
ing within 30 days when it closes a chemical dependency treatment
program. Thefacility shall ensure that all clients are appropriately dis-
charged or transferred before the program closes and make appropri-
atearrangementsfor properly maintaining client records in compliance
with confidentiality regulations.

§148.27. Licensure Review.

The commission may conduct a scheduled or unannounced inspection
or request materials for review at any time. The facility shall allow
commission staff to accessthefacility’ sgrounds, buildings, and records
and to interview or survey members of the governing body, staff, and
clients. The facility shall make all property, records, and documents
related to the licensure application available for examination, copy, or
reproduction during normal business hours, on or off premises.

§148.28. Licensure Fees.

(a) A facility shall pay the full licensure fee for any licensure
period during which it provides chemical dependency treatment. Fail-
ureto notify thecommission’slicensuredepartment of closuredoesnot
excuse a licensee from paying fees.
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(b) Fees shall be paid in full by commercial or agency check,
cashier’s check, or money order.

(c) The schedule for licensure fees is:

(1) application fee--$100;

(2) base fee--$1000;

(3) fee per residential site--$100;

(4) fee per bed--$30;

(5) maximum feeper facility (excluding application fees)--
$4,000.

(d) A $25 feeischarged for aprinted list of licensed facilities, a
set of mailing labels for licensed facilities, or areplacement certificate.

(e) Licensure fees are not refundable.

§148.31. Action Against a License.

(a) The commission shall deny, suspend, revoke, or refuse to
renew alicense, or placeon probation afacility whoselicensehasbeen
suspended, impose an administrative penalty, or reprimand a facility if
an applicant, licensee, owner, member of the governing body, admin-
istrator, or clinical staff member of the facility:

(1) has a documented history of client abuse or neglect;

(2) violates any provision of the Texas Health and Safety
Code, Chapter 464, or any other applicable statute, or a commission
rule; or

(3) owes the commission money.

(b) The commission will determine the length of probation or
suspension. Thecommission may holdahearing at any timeand revoke
probation or suspension.

(c) Surrender or expiration of a license does not interrupt an
investigation or action taken against a license. The facility is not eligi-
bletoregain thelicenseuntil all outstanding investigations, disciplinary
proceedings, or hearings are resolved.

(d) A facility whose license has been revoked is not eligible
to apply for licensure until two years have passed since the date of
revocation.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103255
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 349-6607

♦ ♦ ♦
SUBCHAPTER C. FACILITY MANAGEMENT
40 TAC §§148.101 - 148.103, 148.105, 148.106, 148.111 -
148.113, 148.115

This new rule is proposed under the Texas Health and Safety
Code, Chapter 464, which provides the Texas Commission on
Alcohol and Drug Abuse with the authority to adopt rules licens-
ing chemical dependency treatment facilities.

The code affected by the proposed new rule is the Texas Health
and Safety Code, Chapter 464.

§148.101. Facility Organization.

(a) Governing body. The facility shall have a governing body
with legal authority to operate in the state of Texas. If theorganization
is governed by a board of directors, the board shall meet at least quar-
terly and maintain minutes for each meeting.

(b) Organizational structure. The facility shall maintain cur-
rent documentation of the organization’s staffing structure, including
lines of supervision and the number of full time equivalent staff mem-
bers for each position.

(c) Job descriptions. The facility shall have a current job de-
scription for each position that specifies job duties and minimum qual-
ifications.

§148.102. Policies, Procedures, and Licensure Rules.

(a) Thefacility shall adopt and implement written policiesand
procedures specified in this section. The policies and procedures shall
contain sufficient detail to ensurecompliancewith thereferenced com-
mission rules.

(b) All programs must have policies and/or procedures related
to the following rules:

(1) Section 148.103 of this title (relating to Standards of
Conduct);

(2) Section 148.112 of this title (relating to Client
Records);

(3) Section 148.113 of this title (relating to Significant In-
cident Reports);

(4) Section 148.115 of this title (relating to Client Trans-
portation);

(5) Section 148.302 of this title (relating to Client Griev-
ances);

(6) Section 148.303 of this title (relating to Client Abuse,
Neglect, and Exploitation); and

(7) Section 148.313 of this title (relating to Restraint and
Seclusion).

(c) Residential programsmust also have proceduresrelated to
the following rules:

(1) Section 148.315 of this title (relating to Responding to
Emergencies);

(2) Section 148.316 of this title (relating to Searches);

(3) Section 148.411 of this title (relating to Additional Re-
quirements for Adolescent Programs), subsection (l), if applicable;

(4) Sections148.501 - 148.504of thistitle(relating toGen-
eral Provisionsfor Medication; Medication Storage; Medication Inven-
tory and Disposal; and Administration of Medication); and

(5) Section 148.603 of this title (relating to Emergency
Evacuation).

(d) Thepolicy and procedure manual shall be current, in com-
pliance with current licensurerules, individualized to the program, and
easily accessible to all staff at all times.

§148.103. Standards of Conduct.

(a) The facility and all of its personnel shall protect clients’
rights and provide adequate and appropriate treatment.
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(b) Neither the facility nor any of its personnel shall:

(1) provideserviceswhileunder the influenceof alcohol or
illegal drugs;

(2) commit an illegal, unprofessional or unethical act (in-
cluding client abuse, neglect, or exploitation);

(3) assist or knowingly allow another person to commit an
illegal, unprofessional, or unethical act;

(4) knowingly provide false or misleading information;

(5) falsify, alter, destroy, or omit significant information
from required reports and records or interfere with their preservation;

(6) retaliate against anyone who reports a violation or co-
operates during a review, inspection, investigation, hearing, or other
related activity; or

(7) interfere with commission reviews, inspections, inves-
tigations, hearings, or related activities. This includes taking action to
discourage or prevent someone else from cooperating with the activity.

(c) Any person associated with thefacility who receives an al-
legation or has reason to suspect that a person associated with the fa-
cility hasbeen, is, or will beengaged in illegal, unethical, or unprofes-
sional conduct shall immediately inform the commission’s investiga-
tions division and the facility’ s chief executive officer or designee. If
the allegation involves the chief executive officer, it shall be reported
to the commission and the facility’s governing body.

(d) Neither the facility nor any of itspersonnel shall enter into
a personal or business relationship with aperson who receivesservices
from the facility until at least two years after the service recipient’s
discharge.

(e) The facility and its personnel shall comply with Chapter
164 of the Texas Health and Safety Code (relating to Treatment Facil-
ities Marketing and Admission Practices).

(f) Thefacility shall havewritten policieson staff conduct that
comply with this section.

§148.105. General Environment.

(a) Thefacility shall comply with theAmericanswith Disabil-
ities Act. The facility shall maintain documentation that it has con-
ducted aself-inspection to evaluatecomplianceand implemented acor-
rective action plan within reasonable time frames to address identified
deficiencies.

(b) The facility shall provide a safe, clean, and well-main-
tained environment.

(c) The facility shall have adequate space, furniture, and sup-
plies.

(d) The facility shall have private space for confidential inter-
actions.

(e) Thefacility shall prohibit smoking insidefacility buildings
and vehicles and during structured program activities. Staff shall not
provide or facilitate client access to tobacco products.

(f) The facility shall prohibit firearms and other weapons, al-
cohol, illegal drugs, illegal activities, and violenceon the program site.

§148.106. Required Postings.

(a) Thefacility shall post a legiblecopy of thefollowing docu-
ments in aprominent public location that is readily available to clients,
visitors, and staff:

(1) the Client Bill of Rights;

(2) the commission’s current poster on reporting com-
plaints and violations; and

(3) the client grievance procedure.

(b) These documents shall be displayed in English and in a
second language at every location where services are provided.

§148.111. General Documentation Requirements.

(a) The facility shall keep complete, current documentation.

(b) All documents shall be factual and accurate.

(c) All documents and entries shall bedated and authenticated
by the person responsible for the content.

(1) Authentication of paper recordsshall bean original sig-
nature that includes at least the first initial, last name and credentials,
if applicable. Initials may be used if the client record includes a docu-
ment that identifies all individuals initialing entries, including the full
printed name, signature, credentials, and initials.

(2) Authentication of electronic recordsshall beacryptog-
raphy-based digital signature.

(d) Documentation shall be permanent and legible.

(e) When it is necessary to correct aclient record, incident re-
port, or other legal document, the error shall be marked through with a
single line, dated, and initialed by the writer.

(f) Recordsshall contain only those abbreviations included on
the facility’ s list of approved abbreviations.

§148.112. Client Records.

(a) Thefacility shall establish and maintain asinglerecord for
every client at thetimeof admission. Thecontent of client recordsshall
be complete, current, and well organized.

(b) Thefacility shall protect all client records and other client-
identifying information from destruction, loss, tampering, and unau-
thorized access, use or disclosure.

(1) All active client records shall be stored at the facility
and inactive records in off-site storage shall be fully protected.

(2) Information that identifiesapplicantsshall beprotected
to the same degree as information that identifies clients.

(3) Electronic client information shall be protected to the
same degree as paper records and shall have a reliable backup system.

(c) The facility shall limit access to the records to staff with
job duties requiring their use.

(d) Staff shall keep recordslocked at all timesunlessan autho-
rized person is continuously present in the immediate area.

(e) The facility shall ensure that all client records can be lo-
cated and retrieved promptly at all times.

(f) The facility shall comply with federal and state confiden-
tiality lawsand regulations, including 42 CFRPart 2(thefederal regula-
tionsontheConfidentiality of Alcohol andDrugAbuseClient Records)
and Texas Health and Safety Code, Chapter 611 (relating to Mental
Health Records). The facility shall also protect the confidentiality of
HIV information as required in Texas Health and Safety Code§81.103
(relating to Confidentiality; Criminal Penalty).

(g) The facility shall not deny clients access to the content of
their records except as provided by the Texas Health and Safety Code,
§611.0045.
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(h) Client recordsshall bekept for at least five years. Records
of adolescent clients shall be kept for at least five years after the client
turns 18.

(i) If client recordsaremicrofilmed, scanned, or destroyed, the
facility shall take steps to protect confidentiality. The facility shall
maintain a record of all client records destroyed on or after Septem-
ber 1, 1999, including theclient’s name, record number, birthdate, and
dates of admission and discharge.

§148.113. Significant Incident Reports.

(a) Staff shall complete an incident report for all significant
client incidents, including:

(1) incidents of actual or suspected abuse, neglect, ex-
ploitation, or other violation of client rights;

(2) accidents and injuries;

(3) medical emergencies;

(4) psychiatric emergencies;

(5) medication errors;

(6) illegal or violent behavior;

(7) loss of a client record;

(8) personal or mechanical restraint or seclusion;

(9) release of confidential information without client con-
sent;

(10) fireor significant disruption of program operation (in-
cluding disruption due to insufficient staffing);

(11) death of an active outpatient or residential client (on
or off the program site); and

(12) clients absent without permission from a residential
program.

(b) Theincident report shall becompleted within 24 hoursand
shall provide a detailed description of the event, including the date,
time, location, individuals involved, and action taken.

(c) The person writing the report shall sign it and record the
date and time it was completed.

(d) Incident reports shall be stored in a central file.

(e) The facility shall have a designated individual responsible
for reviewing incident reports. When indicated, the facility shall im-
plement corrective action to prevent similar incidents from occurring.

(f) Alleged client abuse, neglect, and exploitation shall be
reported to the commission’s investigations division as described
in §148.303 of this title (relating to Client Abuse, Neglect, and
Exploitation).

(g) The following incidents must be reported to the commis-
sion’s investigations division within 72 hours:

(1) all fires;

(2) substantial disruption of program operation;

(3) death of an active client (on or off the program site);

(4) suicide attempt by an active client (on or off the pro-
gram site);

(5) medical and psychiatric emergencies;

(6) illegal or violent behavior on the program site; and

(7) use of personal or mechanical restraint or seclusion.

(h) The facility shall report all illegal drugs and other contra-
band found on the facility site to law enforcement authorities.

§148.115. Client Transportation.
The facility shall have a written policy on the use of facility vehicles
and/or staff to transport clients and shall ensure that vehicles used to
transport clients are maintained and operated safely.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103256
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 349-6607

♦ ♦ ♦
SUBCHAPTER D. PERSONNEL AND STAFF
DEVELOPMENT
40 TAC §§148.201 - 148.203, 148.205

This new rule is proposed under the Texas Health and Safety
Code, Chapter 464, which provides the Texas Commission on
Alcohol and Drug Abuse with the authority to adopt rules licens-
ing chemical dependency treatment facilities.

The code affected by the proposed new rule is the Texas Health
and Safety Code, Chapter 464.

§148.201. Hiring Practices.
(a) A facility using counselor interns shall be registered with

the commission as a clinical training institution and comply with all
applicable requirements.

(b) The facility shall verify the current status of all required
credentials with the credentialing authority by phone or letter.

(c) The facility shall comply with all applicable laws, includ-
ing theTexasCivil Practiceand RemediesCode, §81.003, which relates
to employment reference checks.

(d) The facility shall obtain the results of a statewide criminal
background check from the Department of Public Safety on all staff
within two weeks of the date of hire. The facility shall use the criteria
listed in the TexasOccupationsCode, §53.022 and §53.023 to evaluate
criminal history reports and make related employment decisions.

(e) Thefacility shall require all prospective staff to passapre-
employment drug test that meets criteria established by the commis-
sion.

(f) The facility shall maintain a personnel file for each staff
member with documentation demonstrating compliance with this sec-
tion.

§148.202. Students and Other Volunteers.
(a) The facility shall ensure that students and other volunteers

comply with standards of performance and conduct.

(b) Volunteers shall be appropriate and qualified to perform
assigned duties.
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(c) Volunteers shall receive orientation and training appropri-
ate to their qualificationsand responsibilitiesand shall beappropriately
supervised by staff.

§148.203. Staff Training.

(a) Each staff person shall complete initial training during the
first 30 calendar days of employment. The initial training shall include
discussion of licensure rules relating to:

(1) client rights;

(2) client grievance procedures;

(3) confidentiality of client-identifying information;

(4) client abuse, neglect, and exploitation;

(5) requirements for reporting abuse, neglect, and other se-
rious incidents;

(6) standards of conduct; and

(7) emergency and evacuation procedures.

(b) The facility shall provide training in issues relating to
abuse, neglect, and exploitation and illegal, unprofessional, and
unethical conduct to all staff who have any client contact.

(1) This training shall comply with the interagency memo-
randum of understanding on abuse training (see §148.205 of this title
(relating toTrainingRequirementsRelating toAbuse, Neglect, andUn-
professional or Unethical Conduct)).

(2) Full time staff in residential programs must receive at
least eight hours every year, and full time staff in outpatient programs
must receive at least two hours every year. Hours of training for part
time staff may be determined by the facility based on the number of
hours worked and the amount of direct client contact.

(c) All direct care staff shall complete four hours of training
related to tuberculosis, HIV, Hepatitis C, and sexually transmitted dis-
eases during the first 90 days of employment.

(1) The training must be based on the Texas Commission
on Alcohol and Drug Abuse Workplace and Education Guidelines for
HIV and Other Communicable Diseases.

(2) The facility shall provide all staff with updated infor-
mation about these diseases every two years.

(d) All direct carestaff in residential programsshall have cur-
rent certification in CPRwithin90daysof hire. Licensed health profes-
sionals areexempt, and personnel in licensed medical facilitiesare ex-
empt if emergency resuscitation equipment and trained response teams
are available 24 hours a day.

(e) All direct care staff in residential programs and in Level I,
II, and III outpatient programs shall have at least four hours of face-to-
face training in nonviolent crisis intervention during the first 90 days
of employment.

(1) The instructor shall have successfully completed a
course for crisis intervention instructors or have equivalent training
and experience.

(2) The training shall teach staff how to use verbal and
other non-physical methods for prevention, early intervention, and cri-
sis management.

(f) All direct care staff working in programs that use restraint
or seclusion shall have face-to-face training and competency in the
safe methods of the specific procedures used within 90 days of hire.

Thisincludesall direct carestaff working in adolescent residential pro-
grams, detoxificationprograms, or programsthat accept emergency de-
tentions. The training must last approximately four hours and must in-
clude hands-on practiceunder thesupervision of aqualified instructor.

(g) Each staff member who conducts intakes or screens appli-
cants for admission shall complete eight hours of training in the pro-
gram’s intake and screening procedures annually.

(1) Thefirst eight hoursmust becompleted during thefirst
90 days of employment and before a staff member conducts intakes or
screens applicants for admission.

(2) Thetraining shall cover theDSM-IV diagnostic criteria
for substance-related disorders, and shall also includeat least twohours
annually on other mental health diagnoses.

(h) All staff members responsible for supervising clients in
self-administration of medication who are not credentialed to adminis-
ter medicationshall completeat least twohoursof documented training
from a physician, pharmacist, physician assistant, or registered nurse
beforeperforming this task. Thetraining is required onetimeand must
be completed during the first 90 days of employment. It shall include:

(1) prescription labels;

(2) medical abbreviations;

(3) routes of administration;

(4) use of drug reference materials;

(5) storage, maintenance, handling, and destruction of
medication;

(6) documentation requirements; and

(7) procedures for medication errors, adverse reactions,
and side effects.

(i) All counselors working in adolescent programs shall have
or receive at least eight hours of specialized education or training in
emotional, mental health and chemical dependency problems specific
to adolescents and appropriate adolescent treatment strategies. This
training must be completed within the first 90 days of employment.

(j) Theamount andtypeof training for contract personnel shall
be based on the amount of time spent at the facility, degree of client
contact, and individual qualifications and responsibilities.

(k) Unless otherwise specified, video, manual, or computer-
based training isacceptableif thesupervisor discussesthematerial with
the staff person in a face-to-face session to highlight key issues and
answer questions.

(l) The facility may accept documented training from another
organization completed during theyear prior to employment if it meets
commission requirements.

(m) The facility shall maintain documentation of all required
training for each staff person.

§148.205. Training Requirements Relating to Abuse, Neglect, and
Unprofessional or Unethical Conduct.

(a) Introduction. The commission is a party to a joint memo-
randum of understanding (MOU) with theTexas Department of Health
and the Texas Department of Mental Health and Mental Retardation
concerning training requirements for identifying abuse, neglect, and
unprofessional or unethical conduct in health care facilities.

(b) Memorandum of understanding (MOU). The purpose
of the MOU is to implement certain requirements enacted by Acts
1993, 73rd Legislature, Regular Session, Chapter 573 (Senate Bill
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210), which amends the Texas Health and Safety Code, Chapter
161, by adding Subchapter K, relating to, "abuse, neglect, and
unprofessional or unethical conduct in health care facilities." Section
161.133 requires the Texas Board of Mental Health and Mental
Retardation (TXMHMR), the Texas Board of Health (TDH) and the
Texas Commission on Alcohol and Drug Abuse (TCADA) to adopt
by rule a joint MOU, as set out below, detailing the health facility
inservice training requirement for identifying patient abuse or neglect
and illegal, unprofessional, or unethical conduct by or in the health
care facility. In accordance with the referenced legislation, each
health care facility is required to annually provide, as a condition of
continued licensure, a minimum of eight hours of inservice training
designed to assist employees and health care professionals associated
with the facility in identifying patient abuse or neglect and illegal,
unprofessional, or unethical conduct by or in thefacility, as such terms
are defined in Health and Safety Code, Subchapter K, Chapter 161.
Accordingly, TXMHMR, TDH, and TCADA agree as follows.

(c) Application. If a health care facility provides inpatient
mental health, chemical dependency, or comprehensive medical reha-
bilitation services in a separate and distinct unit of the hospital, the
requirements of this MOU shall apply to all employees and associated
health care professionals who are assigned to, or who provide services
on such units.

(d) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Health care facility--An inpatient mental health facil-
ity, inpatient treatment facility, or hospital that providescomprehensive
medical rehabilitation services.

(2) Hospital that provides comprehensive medical rehabil-
itation services--Includes a general hospital and a special hospital.

(3) Illegal conduct--Conduct prohibited by law.

(4) Inpatient mental health facility--As defined in Texas
Health and Safety Code Chapter §571.003, amental health facility that
can provide 24-hour residential and psychiatric services and that is:

(A) a facility operated by the TXMHMR;

(B) a private mental hospital licensed by the TDH;

(C) a community center;

(D) a facility operated by a community center or other
entity designated by the TXMHMR to provide mental health services;

(E) an identifiablepart of ageneral hospital inwhich di-
agnosis, treatment, and carefor persons with mental illness is provided
and that is licensed by the TDH; or

(F) a hospital operated by a federal agency.

(5) Inpatient treatment facility--A treatment facility that
can provide 24-hour residential and chemical dependency services
and that is:

(A) a public or private hospital;

(B) a detoxification facility;

(C) a primary care facility;

(D) an intensive care facility;

(E) a long-term care facility;

(F) a community mental health center;

(G) a recovery center;

(H) a halfway house;

(I) an ambulatory care facility; or

(J) any other facility that offers or purports to offer
chemical dependency treatment.

(6) Unethical conduct--Conduct prohibited by the ethical
standards adopted by state or national professional organizations for
their respectiveprofessionsor by rulesestablished by thestatelicensing
agency for the respective profession.

(7) Unprofessional conduct--Conduct prohibited under
rules adopted by the state licensing agency for the respective profes-
sion.

(e) Minimum standards of training program.

(1) The inservice training program shall address, at a min-
imum, the following elements:

(A) Applicable laws and regulations governing patient
abuse and neglect, as well as policies and procedures adopted by the
governing board of thefacility with regard to patient abuseand neglect.

(B) Applicable laws and regulations governing illegal,
unprofessional, and unethical conduct, as well as policies and proce-
dures adopted by the governing board of the facility with regard to il-
legal, unprofessional, and unethical conduct.

(C) Applicable laws and regulations governing patient
rights, as well as policies and procedures adopted by the governing
board of the facility with respect to patient rights.

(D) Specific typesof patient abuseand neglect and how
to identify when abuse or neglect is occurring or has occurred.

(E) Specific typesof illegal, unprofessional, and uneth-
ical conduct and how to identify when illegal, unprofessional, or un-
ethical conduct is occurring or has occurred.

(F) Requirements and procedures for reporting an inci-
dent of patient abuseand neglect, together with theapplicablepenalties
for non-reporting.

(G) Requirements and procedures for reporting illegal,
unprofessional, and unethical conduct, together with the applicable
penalties for non-reporting.

(H) The legal protection afforded to employees and as-
sociated health careprofessionalswho report patient abuseand neglect
and illegal, unprofessional, and unethical conduct.

(2) In addition, the training program may include training
designed to improve patient care or to prevent abuse or neglect and
illegal, unprofessional, and unethical conduct from occurring. Thisad-
ditional training may be customized according to thetypeof tasksper-
formed by the various employees and health care professionals, their
amount of direct patient contact, and the likelihood of their being ex-
posed to patient abuse or neglect and illegal, unprofessional, or uneth-
ical conduct. Courses related to improving patient care may include
thingssuch as the "Prevention and Management of Aggressive Behav-
ior" (PMAB) or other programs designed to deal with aggressive be-
havior andcrisisintervention, someaspectsof existingemployeeorien-
tation courses, and continuing education courses (continuing medical
education, continuingnursingeducation, continuing education unit) re-
lated to improving patient care.

(3) Each full-time employee or associated health care pro-
fessional shall receive a minimum of eight hours inservice training on
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identifying patient abuse or neglect and illegal, unprofessional, or un-
ethical conduct. The inservice training program shall include the top-
icsoutlined in paragraph (1) of thissubsection; in addition, thetraining
may includeother topicsasoutlined in paragraph (2) of thissubsection.

(4) Although each part-timeemployeeor associated health
care professional must receive training as outlined in paragraphs (1)
and (2) of this subsection, the amount and type of training provided to
each part-time employeeor associated health careprofessional may be
determined based on a number of factors, including, but not limited to:

(A) the amount of direct contact the employee or asso-
ciated health care professional has with patients;

(B) the amount of time the employee or associated
health careprofessional spends at the health carefacility (for example,
a consultant who isat the hospital 20 hours aweek versus aconsultant
who works at the health care facility once a month).

(5) An interim training programthat doesnot meet themin-
imum requirements set forth in paragraph (1), of this subsection is ac-
ceptableuntil June1, 1994, to allow for development of a training pro-
gram that meets the minimum standards of this MOU.

(f) Means of reporting compliance with requirements.

(1) Each facility subject to the inservice training require-
ment shall keep a record of the exact content of training provided.

(2) Each facility subject to the inservice training require-
ment shall furnish documentation to show that each employeehascom-
pleted the required training. Documentation shall include:

(A) course title;

(B) instructor’s name;

(C) date(s) of course(s);

(D) employee or associate health professional’s social
security number;

(E) signature block for employee or associated health
care professional to verify that training was received and that he/she is
aware of the training objectives; and

(F) length of program presented.

(3) The health care facility shall keep the records required
in paragraphs (1) and (2) of this subsection for five years.

(4) A health care facility that utilized an independent con-
tracting agency that supplies health care professionals and/or contract
personnel to serve on a full or part time basis in a health care facil-
ity may rely on written representations by the independent contracting
agency that such health care professionals and/or contract personnel
have received inservice training on identifying patient abuse or ne-
glect and illegal, unprofessional or unethical conduct. An indepen-
dent contracting agency shall meet all other requirementsof thisMOU
and shall supply evidence documenting each healthcare professional’s
and/or contract personnel’ s compliance with such requirements.

(5) Employees and associated health care professionals
may fulfill all or some of the training requirement by attending a
continuing education program on patient abuse or neglect or illegal,
unprofessional, or unethical conduct, provided such program meets the
minimum requirements set forth in subsection (e)(1) of this section.
In addition, briefings regarding the Code of Ethics for the appropriate
discipline provided by the discipline head or other individual may be
used to fulfill a portion of the requirement.

(6) Each health care facility shall be in compliance with
the annual requirement if it can demonstrate that each employee or

associated health care professional received the required training over
a twelve month period, and that the health care facility provided the
required eight hours of inservice training over the 12-month period.

(g) Miscellaneous provisions.

(1) This memorandum of understanding shall be jointly
adopted as a rule by the Texas Board of Mental Health and Mental
Retardation, the Texas Board of Health, and the Texas Commission
on Alcohol and Drug Abuse and shall be effective upon final joint
adoption of the rules by the signatory agencies.

(2) This memorandum may be amended at any time upon
the mutual agreement of the agencies and such amendments shall also
be made to the jointly adopted rules.

(3) Each agency shall review and modify thememorandum
as necessary not later than the last month of each state fiscal year.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103257
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 349-6607

♦ ♦ ♦
SUBCHAPTER E. CLIENT RIGHTS
40 TAC §§148.301 - 148.303, 148.311 - 148.313, 148.315,
148.316

This new rule is proposed under the Texas Health and Safety
Code, Chapter 464, which provides the Texas Commission on
Alcohol and Drug Abuse with the authority to adopt rules licens-
ing chemical dependency treatment facilities.

The code affected by the proposed new rule is the Texas Health
and Safety Code, Chapter 464.

§148.301. Client Bill of Rights.
(a) The facility shall respect and protect clients’ rights. The

Bill of Rights shall include:

(1) You have the right to a humane environment that pro-
videsreasonableprotection fromharmand appropriateprivacy for your
personal needs.

(2) You have the right to be free from abuse, neglect, and
exploitation.

(3) Youhavetheright tobetreated with dignity andrespect.

(4) You have the right to appropriate treatment in the least
restrictive setting available that meets your needs.

(5) You have the right to be told about the program’s rules
and regulations before you are admitted.

(6) You have the right to be told before admission:

(A) the condition to be treated;

(B) the proposed treatment;

(C) the risks, benefits, and side effects of all proposed
treatment and medication;
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(D) theprobablehealth andmental health consequences
of refusing treatment; and

(E) other treatments that are available and which ones,
if any, might be appropriate for you.

(7) You have the right to accept or refuse treatment after
receiving this explanation.

(8) If you agree to treatment or medication, you have the
right to change your mind at any time(unless specifically restricted by
law).

(9) You have theright to atreatment plan designed to meet
your needs, and you have the right to takepart in developing that plan.

(10) You have the right to meet with staff to review and
update the plan on a regular basis.

(11) You have the right to refuse to take part in research
without affecting your regular care.

(12) You have the right not to receive unnecessary or ex-
cessive medication.

(13) You have the right not to be restrained or placed in a
locked room by yourself unless you are a danger to yourself or others.

(14) You have the right to have information about you kept
private and to be told about the times when the information can be
released without your permission.

(15) You have the right to communicate with people out-
side the facility. This includes the right to have visitors, to make tele-
phone calls, and to send and receive sealed mail. This right may be
restricted on an individual basis by your doctor or theperson in charge
of the program if it is necessary for your treatment or for security, but
even then you may contact an attorney or the Texas Commission on
Alcohol and Drug Abuse at any reasonable time.

(16) You have the right to be told in advance of all esti-
mated charges and any limitations on the length of services that the
facility is aware of.

(17) You have the right to receive an explanation of your
treatment or your rights if you have questions while you are in treat-
ment.

(18) If you consented to treatment, you have the right to
leave thefacility within four hoursof requesting releaseunlessaphysi-
cian determines that you pose a threat of harm to yourself and others.

(19) You have the right to make a complaint and receive a
fair response from the facility within a reasonable amount of time.

(20) You have the right to complain directly to the Texas
Commission on Alcohol and Drug Abuse at any reasonable time.

(21) You have the right to get a copy of these rights before
you areadmitted, including theaddressand phonenumber of theTexas
Commission on Alcohol and Drug Abuse.

(22) You havetheright to haveyour rightsexplained to you
in simple terms, in away you can understand, within 24 hoursof being
admitted.

(b) If aclient’s right to free communication is restricted under
the provisions of (a)(15) of this section, the physician or program di-
rector shall document theclinical reasonsfor therestriction and thedu-
ration of the restriction in the client record. The physician or program
director shall also informtheclient, and, if appropriate, theclient’scon-
senter of the clinical reasons for the restriction and the duration of the
restriction.

§148.302. Client Grievances.

(a) Thefacility shall haveawritten client grievanceprocedure.

(b) Staff shall give each client and consenter a copy of the
grievance procedure within 24 hours of admission and explain it in
clear, simple terms that the client understands.

(c) The grievance procedure shall tell clients that they can:

(1) file a grievance about any violation of client rights or
commission rules;

(2) submit a grievance in writing and get help writing it if
they are unable to read or write;

(3) request writing materials, postage, and access to atele-
phone for the purpose of fil ing a grievance.

(d) The procedure shall also inform clients that they can sub-
mit acomplaint directly to the commission at any time and include the
current mailing address and toll-free telephone number of the Texas
Commission on Alcohol and Drug Abuse.

(e) The facility shall have a written procedure for staff to fol-
low when responding to client grievances. The facility shall:

(1) evaluate the grievance thoroughly and objectively, ob-
taining additional information as needed;

(2) provide a written response to the client within seven
calendar days of receiving the grievance;

(3) takeaction to resolveall grievancespromptly and fairly;
and

(4) document all grievances, including the final disposi-
tion, and keep the documentation in a central file.

(f) The facility shall not:

(1) discourage, intimidate, harass, or seek retribution
against clients who try to exercise their rights or file a grievance; or

(2) restrict, discourage, or interferewithclient communica-
tion with an attorney or with the commission for the purposes of filing
a grievance.

§148.303. Client Abuse, Neglect, and Exploitation.

(a) The facility shall implement a written policy to protect
clients from abuse, neglect, and exploitation.

(b) Any person who receivesan allegation or hasreason to sus-
pect that aclient has been, is, or will beabused, neglected, or exploited
by any person shall immediately inform the commission’s investiga-
tions division and the facility’ s chief executive officer or designee. If
the allegation involves the chief executive officer, it shall be reported
directly to the facility’ s governing body.

(1) Theperson shall also report allegationsof child abuseor
neglect to the TexasDepartment of Protective and Regulatory Services
as required by the Texas Family Code, §261.101.

(2) The person shall also report allegations of abuse or ne-
glect of an elderly or disabled individual to the Texas Department of
Protectiveand Regulatory Servicesasrequired by theTexasasrequired
by the Texas Human Resources Code, §48.051.

(c) If the allegation involves sexual exploitation, the chief ex-
ecutive officer shall comply with reporting requirements listed in the
Civil Practice and Remedies Code, §81.006.

(d) The chief executive officer shall take immediate action to
prevent or stop the abuse, neglect, or exploitation and provide appro-
priate care and treatment.
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(e) The chief executive officer or designee shall ensure that a
verbal report has been or is made to the commission’s investigations
division as required in subsection (a) of this section.

(f) Theperson who reported theincident shall submit awritten
incident report to the chief executive officer within 24 hours.

(g) The chief executive officer shall send a written report to
thecommission’sinvestigationsdivision within two working daysafter
receiving notification of the incident. This report shall include:

(1) thenameof theclient and theperson theallegationsare
against;

(2) the information required in the incident report or acopy
of the incident report;

(3) other individuals, organizations, and law enforcement
notified.

(h) Thechief executiveofficer or designeeshall also notify the
legal consenter. If the client is the legal consenter, family members
and significant others may be notified only if the client gives written
consent.

(i) The facility shall investigate the complaint and take appro-
priate action unless otherwise directed by the commission’s investiga-
tions division. The investigation and the results shall be documented.

(j) Thegoverning body or itsdesigneeshall takeaction needed
to prevent any confirmed incident from recurring.

(k) The facility shall:

(1) document all investigations and resulting actions and
keep the documentation in a central file;

(2) have a written policy that clearly prohibits the abuse,
neglect, and exploitation of clients;

(3) enforcethepolicy andprovideappropriatesanctionsfor
confirmed violations.

§148.311. Program Rules.

(a) Thefacility shall establish appropriatewritten rules to pro-
tect the health, safety, and welfare of all clients.

(b) The consequences for violating program rules shall be de-
fined in writing and shall include clear identification of violations that
may result in discharge. The consequencesshall be reasonable, appro-
priate and shall not include:

(1) physical discipline or measures involving the use of
food, water, sleep, or bathroom privileges; or

(2) discipline that is authorized, supervised, or carried out
by clients.

(c) Every client shall be informed verbally and in writing of
the program rules and consequences for violating the rules at the time
of admission.

(d) The facility shall enforce the rules fairly and objectively
and shall not implement consequences for the convenience of staff.

§148.312. Client Labor.

(a) Thefacility shall not hire clients to fil l staff positions. For-
mer clients are not eligible for employment at the facility until at least
two years after documented discharge from active treatment from the
facility.

(b) Clientsshall berequired or allowed to work for thefacility
only when the following conditions are met.

(1) Work responsibilities(and compensation, if applicable)
are defined in writing.

(2) Staff explain mandatory work requirements before ad-
mission.

(3) The client gives voluntary written consent to the work.

(4) Work does not interfere or conflict with treatment.

(5) Work does not endanger client safety or well-being.

(6) Work does not involve access to client records.

(7) Work arrangementsdo not violateclient confidentiality.

(8) The facility provides appropriate equipment, supplies,
instruction, and assistance.

(c) The facility shall not require clients to participate in any
fund raising or publicity for the facility.

(d) Thefacility anditsstaff membersshall not enter into abusi-
ness relationship with any client, give a personal gift to a client, or ac-
cept a personal gift of value from a client until at least two years after
documented discharge.

§148.313. Use of Restraint and Seclusion.

(a) Thegoverning body shall adopt apolicy to either authorize
or prohibit theuseof personal restraint, mechanical restraint, and seclu-
sion. All adolescent residential programs, detoxification programs, and
programs accepting emergency detentions shall authorize use of per-
sonal restraint. Any facility authorizing use of restraint or seclusion
shall have a written procedure that ensures compliance with this sec-
tion.

(b) In programs authorized to use of restraint or seclusion, di-
rect care staff shall be trained as described in §148.203 of this title
(relating to Staff Training).

(c) Staff shall not userestraint or seclusion unlessaclient’ sbe-
havior endangers the client or others and less restrictive methods have
been tried and failed.

(d) Staff shall not usemoreforcethan isreasonableand neces-
sary to prevent imminent harm and shall ensure the safety, well-being,
and dignity of clients who are restrained or secluded, including atten-
tion for personal needs.

(e) Staff shall obtain authorization from the supervising qual-
ified credentialed counselor before starting restraint or seclusion or as
soon as possible after implementation.

(1) Thefacility shall not usestanding authorizationsfor re-
straint or seclusion.

(2) Authorization for mechanical restraint or seclusion
shall be based on a face-to-face evaluation.

(3) Each authorization shall include a specific time limit,
not to exceed 12 hours.

(f) Whentheclient hasbeen safely restrained or secluded, staff
shall tell the client what behavior and timeframes are required for re-
lease when and shall release the client as soon as the criteria are met.

(g) Clinical staff shall review and document alternative strate-
gies for dealing with behaviors necessitating the use of restraint or
seclusion two or more times in any 30-day period.

(h) The chief executive officer or designee shall review all in-
cident reportsinvolving restraint or seclusion and takeaction to address
unwarranted use of these measures.
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(i) A client held in restraint shall be under continuous direct
observation. The facility shall ensure adequate circulation during me-
chanical restraint and shall only use devices designed for therapeutic
restraint.

(j) Seclusion rooms shall be set up to prevent clients from
harming themselves and shall allow staff to observe clients easily in
all parts of the room. When a client is in seclusion, staff shall conduct
a visual check every 15 minutes.

(k) The facility shall have a written procedure that ensures
compliance with this section.

(l) Staff shall record the following information in the client
record within 24 hours:

(1) thecircumstances leading to theclient’ slossof control;

(2) thespecific behavior necessitatingtherestraint or seclu-
sion and the behavior required for release;

(3) less restrictive interventions that were tried before re-
straint or seclusion began;

(4) the signed authorization of the supervising qualified
credentialed counselor;

(5) the names of the staff members who implemented the
restraint or seclusion;

(6) the date and time the procedure began and ended;

(7) the behavior and timeframes required for release;

(8) the client’ s response;

(9) observationsmade, includingthe15 minutechecks; and

(10) attention given for personal needs.

§148.315. Responding to Emergencies.

(a) Thefacility shall ensure that staff have the training and re-
sources necessary to protect the health and safety of clients and other
individuals during medical and psychiatric emergencies.

(b) The facility shall have written procedures for responding
to medical and psychiatric emergencies.

(c) Emergency numbers shall be posted by all phones.

(d) The facility shall have adequate first aid supplies that are
visible or well labeled and easy to access at all times.

§148.316. Searches.

(a) All residential facilities shall adopt a written policy on
searches. If searches are allowed, the facility shall adopt a search
procedure that ensures the protection of client rights.

(b) Searches may only be conducted to protect the health,
safety, and welfare of clients, including detection of drugs and
weapons.

(c) Searches must be conducted in a professional manner that
maintains respect and dignity for the client.

(d) A witness shall be present during all searches.

(e) Staff and witnesses involved in a personal search must be
the same gender as the client.

(f) All searches must be documented in the client record, in-
cluding the reason for the search, the result of the search, and the sig-
natures of the individual conducting the search and the witness.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103258
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 349-6607

♦ ♦ ♦
SUBCHAPTER F. PROGRAM SERVICES
40 TAC §§148.401, 148.403, 148.405, 148.406, 148.411 -
148.113, 148.421 - 148.424, 148.426

The new rules are proposed under the Texas Health and Safety
Code, Chapter 464, which provides the Texas Commission on
Alcohol and Drug Abuse with the authority to adopt rules licens-
ing chemical dependency treatment facilities.

The code affected by the proposed new rule is the Texas Health
and Safety Code, Chapter 464.

§148.401. Requirements Applicable to All Programs.

(a) Facilities shall, to the greatest extent possible, provide
clientsaccessto afull continuum of carewithin thefacility or establish
agreements with other service providers to give clients access to
treatment settings and levels it does not provide.

(b) The level of care received by clients shall be modified as
needed during the course of treatment to meet individual client needs.

(c) The facility shall provide the minimum services required
for each licensed level of care.

(1) Level I shall provide medication and nursing care to
manage the client’s withdrawal symptoms. The program shall also
providemotivational interviewing and brief interventionsand therapies
to enhance the client’s understanding of addiction, address immediate
needs, motivatetheclient to participate in on-going treatment, and pre-
parethe client for dischargeor transfer. The number of hoursand con-
tent of the services for each client shall be based on the individual’s
condition and needs identified during assessment.

(2) Level II shall provide at least 20 hours of services per
week comprised of individual and/or group counseling, lifeskills train-
ing, and chemical dependency education. Clients must receive at least
six hoursof group counseling and at least one hour of individual coun-
seling per week, and no more than four hours of chemical dependency
education per week may be counted toward the required hours.

(3) Level III shall provide at least 10 hours of services per
week comprised of individual and/or group counseling, lifeskills train-
ing, and chemical dependency education. Clients must receive at least
four hours of group counseling per week and one hour of individual
counseling every other week, and no more than two hours of chemical
dependency education week may becountedtoward therequired hours.

(4) Level IV shall provide at least two hours of counseling
per week including at least onehour of individual counseling per week.
Additional hours of service may include counseling, education, or life
skills training.
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(d) Group size shall be limited to a number that allows effec-
tive interaction between the group and counselor and between group
members.

(1) Group counseling sessionsare limited to amaximum of
10 clients.

(2) Group education and life skills training sessions are
limited to a maximum of 35 clients. This limit does not apply to
multi-family educational groups, seminars, outside speakers, or other
events designed for a large audience.

(e) Chemical dependency education and life skills training
shall follow a curriculum. All educational sessions shall include client
participation and discussion of the material presented and how it
relates to the clients’ individual treatment goals.

(f) The program shall provide education about tuberculosis,
HIV, HepatitisB and C, and sexually transmitted diseases based on the
Texas Commission on Alcohol and Drug Abuse Workplace and Edu-
cation Guidelines for HIV and Other Communicable Diseases.

(g) Theprogram shall provideeducation about thehealth risks
of tobacco products and nicotine addiction and shall encourage absti-
nence from tobacco products.

(h) Theprogram shall provideaccessto screening for tubercu-
losis and testing for HIV antibody, Hepatitis C, and sexually transmit-
ted diseases.

(1) HIV antibody testing must be carried out by an entity
approved by the Texas Department of Health.

(2) If a client tests positive, the program shall refer the
client to an appropriate health care provider.

(i) The program shall refer clients to physical health, mental
health, and ancillary services if thoseservicesarenot availablethrough
the program and are necessary to meet treatment goals and shall con-
duct follow-up. Residential programs shall ensure clients have access
to appropriate physical and mental health services.

(j) Individuals shall not be denied admission or discharged
from treatment because they are taking prescribed medication.

§148.403. General Staffing Requirements.
(a) Thefacility shall maintain an adequatenumber of qualified

staff to comply with licensure rules, provide appropriate and individu-
alized treatment, and protect the health, safety, and welfare of clients.

(b) Direct carestaff shall beawakeand on siteduring all hours
of program operation.

(c) Counselor caseloads shall not exceed 15 clients per coun-
selor in Level II and 30 clients per counselor in Levels III and IV.

(d) All personnel shall receive the training and supervision
necessary to ensure compliance with commission rules, provision
of appropriate and individualized treatment, and protection of client
health, safety and welfare.

(e) Individuals responsible for planning, implementing, or su-
pervising Level II, III, and IV treatment shall be qualified credentialed
counselors (QCCs). The clinical program director must have at least
two yearsof post-licensureexperienceproviding chemical dependency
treatment.

(f) Chemical dependency counseling, education, and lifeskills
training shall be provided only by counselors.

(g) All counselor interns shall work under the direct supervi-
sion of a qualified credential counselor as required in Chapter 150 of
this title (relating to Counselor Licensure).

(h) Mental health services shall be provided by appropriately
licensed professionals.

(i) Counselorsshall not providegroupor individual counseling
focused on trauma, abuse, or sexual issues unless they are licensed and
have specialized education/training and supervised experience in the
subject.

(j) One or more direct care staff trained in non-violent crisis
intervention shall be on duty and on site at all times that the program
is in operation. In residential programs, one or more direct care staff
certified in CPR must also be on duty and on site at all times that the
program is in operation.

(k) Thefacility shall not allow its clients to serve asstaff. For-
mer clients shall not be hired until at least two years after discharge
from active treatment at the facility.

§148.405. Additional Requirements for Level I (Outpatient or Resi-
dential Detoxification).

(a) Theprogramshall haveamedical director who isalicensed
physician. The medical director shall be responsible for admission,
diagnosis, medication management and client care.

(b) The medical director shall approve all medical policies,
procedures, guidelines, tools, and forms, which shall include:

(1) screening instruments and procedures;

(2) treatment protocol or standing orders for each major
drug category; and

(3) emergency procedures.

(c) In residential programs, direct carestaff shall beawakeand
on duty where the clients are located 24 hours a day.

(1) During day and evening hours, at least two awake staff
shall be on duty for the first 12 clients, with one more person on duty
for each additional one to 16 clients.

(2) At night, at least one awake staff member shall be on
duty for the first 12 clients, with one more person on duty for each
additional one to 16 clients. Night staff shall conduct and document at
least three checks while clients are sleeping.

(d) In outpatient programs, direct carestaff shall beawakeand
on site whenever a client is on site. Clients shall have access to an
on-call health careprofessional withdetoxification experience24hours
a day.

(e) The program shall have:

(1) a licensed vocational nurse or registered nurse with
detoxification experience on duty and on site during all hours of
operation; and

(2) a physician on call 24 hours a day.

(f) The program shall ensure continuous access to emergency
medical care.

(g) Direct care staff shall complete training in restraint and/or
seclusion asdescribed in§148.313of thistitle(relating to Restraint and
Seclusion).

§148.406. Additional Requirements for Level II, III, and IV Residen-
tial Services.

(a) In adult Level II residential programs, the direct care
staff-to-client ratio shall be at least 1:16 when clients are awake and
1:32 during sleeping hours.
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(b) In adult Level III and IV residential programs, the direct
care staff-to-client ratio shall be at least 1:20 when clients are awake
and 1:50 during sleeping hours.

(c) Theprogram shall have counseling staff on duty at least 12
hours per day.

(d) The program shall provide planned, structured activities
during eveningsand weekendsin addition to therequired treatment ser-
vices. The minimum number of additional hours is 10 for adults and
15 for adolescents.

(e) Clients in residential programs shall have an opportunity
for eight continuous hours of sleep each night. Staff shall conduct and
document at least three checks while clients are sleeping.

(f) Every residential program shall adopt medication proce-
dures so that clients can take medication during treatment.

(g) Residential programs shall provide three meals for every
client. Meals must provide a balanced and nutritious diet. Records of
menusasserved must befiled and maintained for 30 daysafter thedate
of the serving.

(1) The program shall provide modified diets to residents
who medically require them asdetermined by alicensed health profes-
sional. Special diets shall be prepared in consultation with a licensed
dietitian.

(2) All food shall be selected, stored, prepared, and served
in a safe, healthy manner.

(3) When mealsareprovided by a contracted food service,
a written contract shall require the food service to pass an annual
kitchen health inspection by the local health authority or the Texas
Department of Health.

§148.411. Additional Requirements for Adolescent Programs.

(a) The facility shall maintain separation between adults and
adolescents except during family-based treatment activities. Residen-
tial facilities shall have separate sleeping areas, bedrooms, and bath-
rooms for adults and adolescents and for males and females.

(b) Residential and Level II outpatient programsshall provide
access to education approved by the Texas Education Agency within
threeschool daysof admission when treatment isexpected to last more
than 14 days.

(c) The program’s treatment services, lectures, and written
materials shall be age-appropriate and easily understood by clients.

(d) Thefacility shall allow regular communication between an
adolescent client and theclient’s family and shall not arbitrarily restrict
any communications without clear individualized clinical justification
documented in the client record.

(e) The facility shall ensure that staff who plan, supervise, or
provide adolescent treatment have specialized education or training as
required in §148.203 of this title (relating to Staff Training).

(f) In residential programs, the direct care staff-to-client ratio
shall beat least 1:8 during waking hours(including program-sponsored
activities away from the facility) and 1:16 during sleeping hours. In
Level II outpatient programs, thedirect carestaff-to-client ratioshall be
at least 1:8. Direct care staff included in staff-to-client ratios shall not
have job duties that prevent ongoing and consistent client supervision.

(g) Clients shall be under direct supervision at all times.

(h) The treatment plan shall address adolescent needs and is-
sues and family relationships.

(i) Theprogram shall involve theadolescent’s family or an al-
ternate support system in the treatment process or document why this
is not happening.

(j) Theprogramshall prohibit adolescent clientsfromusing to-
bacco products on theprogram site. Staff and other adults (volunteers,
clients, and visitors) shall not use tobacco products in the presence of
adolescent clients on site.

(k) The facility shall have written procedures that staff use
when an adolescent leaves a program without permission.

§148.412. Correctional Facilities.

(a) Programs located in correctional facilities are not required
to meet commission standards in areasunder the control of thecorrec-
tional facility. Areasunder thecontrol of thecorrectional facility donot
include program services or staffing. Correctional mandates shall take
precedence when correctional requirements conflict with commission
requirements.

(b) A correctional facility is an institution operated under the
jurisdiction of federal, state or local government used to confine indi-
viduals who have been convicted of a crime and sentenced to a period
of incarceration. Correctional facilitiesincludeprisons, jails, andyouth
detention centers but exclude community-based organizations serving
individuals mandated treatment by the judicial or correctional system.

(c) Thecommission may grant variances to community-based
treatment facilities that contract with correctional authoritieswhen cor-
rectional requirements conflict with commission requirements.

§148.413. Court Commitment Services.

(a) Facilitiesaccepting court commitmentsshall be licensed to
provide the appropriate level of service:

(1) emergency detention: Level I or Level II residential ser-
vices;

(2) adult inpatient involuntary commitments: Level II or
Level III residential services for adults;

(3) adult outpatient involuntary commitments: Level II or
Level III outpatient services;

(4) juvenile inpatient commitments: Level II residential
services for adolescents;

(5) juvenile outpatient commitments: Level II or Level III
outpatient services for adolescents.

(b) The facility’s court commitment program shall comply
with the Texas Health and Safety Code, Chapter 462.

(c) The facility shall report unauthorized departures to the re-
ferring courts. Verbal report shall be made immediately, with written
confirmation within 24 hours.

(d) The program shall provide the judiciary with sufficient
written information about its program design, treatment methods,
admission processes, lengths of stay and continuum of care to assist
the judiciary in committing appropriate clients to the facility.

(e) The program shall accept all chemical dependency clients
brought to the facility under an emergency detention warrant, order of
protective custody, or civil court order for treatment. A formal screen-
ing and assessment is not required before admission.

(f) A program that accepts emergency detentions shall adopt a
written policy authorizing use of restraint and/or seclusion and imple-
ment procedures that conform with §148.313 of this title (relating to
Restraint and Seclusion)
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(g) Theclient record shall contain documentation of thecondi-
tions and/or behaviors that caused the client’s entry into the civil court
commitment process.

(h) The client record shall also contain copies of the legal
documents required for civil court commitment as specified by Texas
Health and Safety Code, Chapter 462.

(i) The facility shall provide training for at least two desig-
nated staff to ensure they understand and comply with court commit-
ment statutes, regulations, and procedures.

§148.421. Screening and Admission Authorization.

(a) Every individual admitted to a Level I treatment program
shall meet the DSM-IV criteria for substance intoxication or with-
drawal.

(b) Every person admitted to a Level II, III, or IV treatment
program shall meet the DSM-IV criteria for substance abuse or depen-
dence.

(c) Adults and adolescents shall be treated in separate pro-
grams.

(1) Adolescent programsserveyouth 13 to 17 yearsof age.
However, children aged 10-12 and young adults aged 18 - 21 may be
admitted to an adolescent program when the screening process indi-
cates the individual’s needs, experiences, and behavior are similar to
those of adolescent clients.

(2) Adult programs serve individuals 18 years of age or
older. However, adolescents aged 16 or 17 may beadmitted to an adult
program when they are referred by the adult criminal justice system
or when thescreening process indicates the individual’s needs, experi-
ences, and behavior indicate that treatment in an adult program is clin-
ically appropriate.

(3) Every exception to the general age requirements must
be clinically justified and documented and approved in writing by the
program director.

(d) The facility shall use the Texas Department of Insurance
criteria to place applicants in the most appropriate level of care acces-
sible to them at the facility or through referral. Exceptions shall be
clinically justified in writing and approved by the program director.

(e) A qualified professional shall conduct aface-to-faceexam-
ination of each applicant to establish the Axis I diagnosis, assesswith-
drawal potential, and determine the need for treatment and the type
of treatment to be provided. The examination shall identify potential
mental health problems that warrant further assessment by a qualified
mental health professional.

(1) In programsproviding Level I residential treatment, the
examination shall beconducted by aphysician, physician assistant, ad-
vanced nurse practitioner, or registered nurse. Non-physicians shall
have at least one year of detoxification treatment experience.

(2) In programs providing Level II, III, or IV treatment, a
QCC shall conduct the examination.

(f) A qualified professional shall authorize each admission in
writing and specify the type of care to be provided. The client record
shall contain sufficient documentation to support thediagnosisand the
placement decision.

(1) In programs providing Level I treatment, a licensed
physician shall authorize the admission. If the admitting physician
does not conduct the face-to-face examination, the client record shall
contain documentation that the physician has consulted with the
examining professional, agreed with the assessment and the diagnosis,

and authorized the admission. The physician shall sign the admission
authorization within 48 hours.

(2) In programs providing Level II, III or IV treatment, the
QCC shall authorize the admission.

(g) If an individual isnot admitted, theprogram shall refer and
assist the applicant to obtain appropriate services.

(h) When an applicant is denied admission, the facility shall
maintain documentation signed by the examining professional which
includes the reason for the denial and all referrals made.

§148.422. Intake and Consent to Treatment.
(a) Before admission, a trained staff member shall collect and

document information about the client’s financial resources and insur-
ance benefits.

(b) Thefacility shall obtain writtenauthorization fromthecon-
senter beforeproviding any treatment or medication. Theconsent form
shall bedated and signed by the client, the consenter, and thestaff per-
son providing the information, and shall document that the client and
consenter have received and understood the following information:

(1) the specific condition to be treated;

(2) the recommended course of treatment;

(3) the expected benefits of the treatment;

(4) the probable health and mental health consequences of
not consenting;

(5) the side effectsand risksassociated with the treatment;

(6) any generally accepted alternatives and whether an al-
ternative might be appropriate;

(c) Before admission, the facility shall also provide the client
and consenter with the following information in writing:

(1) the estimated averagedaily charge, including an expla-
nation of any services that may be billed separately;

(2) thequalificationsof thestaff who will providethetreat-
ment;

(3) the name of the primary counselor;

(4) theClient Bill of Rightsasspecified in §148.301 of this
title (relating to Client Bill of Rights);

(5) the client grievance procedure;

(6) the program rules, including rules about visits, tele-
phone calls, mail, and gifts, as applicable;

(7) violations that can lead to disciplinary action or dis-
charge;

(8) any consequences or searches used to enforce program
rules;

(9) the facility’s services and treatment process; and

(10) opportunities for family or significant others to be in-
volved in treatment.

(d) This information shall be explained to the client and con-
senter in simple, non-technical terms within 24 hours of admission.
If an emergency or the client’s physical or mental condition prevent
the explanation from being given within 24 hours, staff shall document
the circumstances in the client record and present the explanation as
soon as possible. Documentation of theexplanation shall bedated and
signed by the client, the consenter, and the staff person providing the
explanation.
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(e) The client record shall include a copy of the Client Bill of
Rights dated and signed by the client and consenter.

(f) If possible, all information shall beprovided in the consen-
ter’ s primary language.

§148.423. Initial Assessment.
(a) A counselor shall conduct and document a comprehensive

assessment of each client admitted to thefacility. The assessment shall
provide comprehensive information about theclient’ spast and present
status that provides a thorough understanding of the following areas:

(1) presenting problems and circumstances leading to ad-
mission;

(2) substance use;

(3) previous behavioral health services;

(4) physical health;

(5) mental health;

(6) emotional and behavioral functioning;

(7) childhood history;

(8) education and employment, as applicable;

(9) legal involvement;

(10) family circumstances;

(11) social and environmental situation;

(12) spiritual orientation; and

(13) strengths and weaknesses.

(b) If the screening identifies a potential mental health prob-
lem, thefacility shall obtain acomprehensivemental health assessment
performed by a qualified mental health professional.

(c) The assessment shall result in a comprehensive diagnostic
impression. The diagnostic impression must include DSM-IV Axes I,
IV, and V and may include Axes II and III.

(d) The assessment shall result in a comprehensive listing of
the client’ s problems and needs.

(e) The program may accept an assessment from an outside
source if:

(1) it meets the commission’s criteria;

(2) it was completed during the 30 days preceding admis-
sion or is received directly from afacility that is transferring theclient;
and

(3) a counselor reviews the information with the client and
documents an update.

(f) The assessment must be signed by a QCC and filed in the
client record within three individual service days of admission.

(g) For residential clients in Levels II, III, and IV, a licensed
health professional shall conduct an assessment of theclient’sphysical
health status within 96 hours of admission. If the client has any phys-
ical complaints or indications of medical problems, the client shall be
referred to a physician, physician assistant, or advanced nurse practi-
tioner for a medical history and examination. The medical examina-
tion, if needed, shall be completed within a reasonable time frame and
the results filed in the client record.

(h) Each Level I client shall have a medical history and physi-
cal examination signed by aphysician, physician assistant, or advanced
nurse practitioner.

(1) Residential clients shall have the medical history and
physical completed and filed within 24 hours of admission. The pro-
gram may accept a medical history and physical examination com-
pleted during the 24 hours preceding admission if it isapproved by the
program’s physician, physician assistant, or advanced practice nurse.

(2) Outpatient clients shall have the medical history and
physical completed and available for review by program staff before
admission.

§148.424. Treatment Planning and Implementation.

(a) The counselor and client shall work together to develop
an individualized, written treatment plan that addresses problems and
needs identified in the assessment. When appropriate, family and/or
significant others shall also be involved.

(1) When the client needs services not offered by the facil-
ity, appropriate referrals shall be made and documented in the client
record.

(2) The client record shall contain justification when iden-
tified needsaretemporarily deferred or not addressed during treatment.

(b) The treatment plan shall include goals, objectives, and
strategies.

(1) Goals shall be based on the client’s problems/needs,
strengths, and preferences.

(2) Objectives shall be individualized, realistic, measur-
able, time specific, appropriate to the level of treatment, and clearly
stated in behavioral terms.

(3) Strategies shall describe the type and frequency of the
specific servicesand interventionsneeded to help theclient achievethe
identified goals.

(c) The treatment plan shall include the conditions for dis-
charging or transferring the client to another level of care. The Texas
Department of Insurancecriteriashall beused asageneral guidelinefor
determining when clients are appropriate for transfer or discharge, but
individualized criteria shall be specifically developed for each client.

(d) Thetreatment plan shall include initial plansfor discharge.
The discharge plans shall be updated as the client progresses through
treatment.

(e) Thetreatment plan shall identify theclient’sprimary coun-
selor, and shall be dated and signed by the client, and the counselor.
When the counselor is an intern or graduate, a QCC shall review and
sign the treatment plan.

(f) The program shall implement the treatment plan. The
progress notes shall reflect that every goal and objective is addressed
regularly or as needed during the course of treatment and shall
document when a goal or objective is completed.

(g) Programstaff shall document all servicesand interventions
in the client record within 24 hours, including:

(1) the date, nature, and duration of the contact;

(2) the topic of the session and the goals and/or objectives
addressed;

(3) the client’ s response; and

(4) thesignatureand credentialsof theperson providing the
service.

(h) In addition to the items in subsection (g) of this section,
individual and group counseling notes shall include:
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(1) clinical observations made during the session, includ-
ing the client’ s mental status; and

(2) changesin client circumstancesand new issuesor needs
identified during the session.

(i) All residential programs and Level II outpatient programs
shall write a weekly summary note describing the client’ s response to
treatment over the course of the week. Information documented in
other progress notes does not need to be repeated in the weekly sum-
mary. The weekly summary shall be completed within 24 hours of the
end of the treatment week and shall include:

(1) significant events and changes in the client’s circum-
stances;

(2) clinical observations, including the client’ s mental sta-
tus;

(3) progress towards specific goals and objectives; and

(4) new issues or needs identified.

(j) Thetreatment plan shall beevaluated on aregular basisand
revised as needed to reflect the ongoing reassessment of the client’s
problems, needs, and response to treatment.

(k) The primary counselor shall meet with the client to evalu-
ate the treatment plan at appropriate intervals defined in writing by the
program. At a minimum, treatment plans shall be reviewed midway
through the projected duration of treatment. The treatment plan shall
also be reviewed and revised when there is a significant change in the
client’s status.

(l) The treatment plan review shall include:

(1) an evaluation of the client’ sprogress toward each goal;

(2) revision of thegoalsand dischargeplansasneeded; and

(3) an assessment of the continued appropriateness of the
current treatment level.

(m) Treatment plan reviews shall be dated and signed by the
client, the counselor and the supervising QCC, if applicable.

(n) Whenaclient istransferred to anew level of care, theclient
record shall contain:

(1) clear documentation of the decision signed by QCC,
including the rationale and the effective date; and

(2) a revised treatment plan.

§148.426. Discharges.

(a) Theprogram shall plan all dischargeswith clientsand con-
senters to provide reasonable protection and continuity of services to
the client.

(b) The program shall involve the client’ s family or an alter-
nate support system in the discharge planning process when appropri-
ate.

(c) Discharge planning shall be completed before the client’s
scheduled discharge.

(d) A written discharge plan shall bedeveloped to addresson-
going client needs, including:

(1) individual goals or activities to sustain recovery;

(2) referrals; and

(3) aftercare services, if applicable.

(e) Thecompleted discharge plan shall be dated and signed by
the counselor, the client, and the consenter (if applicable).

(f) The program shall give the client and consenter a copy of
the plan, and file the original signed plan in the client record.

(g) Theprogram shall complete adischarge summary for each
client within 30 days of discharge. The discharge summary shall be
signed by a QCC and shall include:

(1) dates of admission and discharge;

(2) needsand problemsidentified at the time of admission,
during treatment, and at discharge;

(3) services provided;

(4) assessment of the client’ s progress towards goals;

(5) reason for discharge; and

(6) referrals and recommendations, including arrange-
ments for aftercare.

(h) The facility shall contact each client no later than 90 days
after discharge from the facility and document the individual’ s current
status or the reason the contact was unsuccessful.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103259
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 349-6607

♦ ♦ ♦
SUBCHAPTER G. MEDICATION
40 TAC §§148.501 - 148.504

This new rule is proposed under the Texas Health and Safety
Code, Chapter 464, which provides the Texas Commission on
Alcohol and Drug Abuse with the authority to adopt rules licens-
ing chemical dependency treatment facilities.

The code affected by the proposed new rule is the Texas Health
and Safety Code, Chapter 464.

§148.501. General Provisions for Medication.

(a) All facilities that providemedication shall implement writ-
ten procedures for medication storage, administration, documentation,
inventory, and disposal.

(b) Prescription medication shall be used only for therapeutic
and medical purposes and shall be administered as prescribed by an
appropriately licensed professional.

(c) Single doses of prescription medication shall be prepared
and packaged by a licensed pharmacist or physician.

(d) Thefacility shall ensure that staff who providemedication
are properly credentialed and trained.

(e) The program shall have the phone number of a pharmacy
and a comprehensive drug reference manual easily accessible to staff.

§148.502. Medication Storage.
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(a) Prescription and over-the-counter medications, syringes,
and needles shall be kept in locked storage and accessible only to staff
who are authorized to provide medication.

(b) Clients may keep prescription or over-the-counter medi-
cation in their personal possession on site with written authorization
from the program director. Staff shall ensure that authorized clients
keep medication on their persons or safely stored and inaccessible to
other clients.

(c) Theprogram shall storeall medications, syringes, and nee-
dles in their original containers under appropriate conditions.

(d) The facility shall ensure that stock prescription medica-
tions are stored in a licensed pharmacy or physician’s office and dis-
pensed by a pharmacist or physician as required by the Texas Occupa-
tions Code, Subtitle J.

(e) The facility shall ensure that prescription medication is in
a container labeled by the pharmacy.

§148.503. Medication Inventory and Disposal.

(a) The program shall use an effective system to track and ac-
count for all prescription medication.

(b) Staff shall inventory and inspect all stored prescription
medication at least daily using a centralized medication inventory
form.

(c) The staff member conducting the inventory shall sign and
date the inventory sheet. When a discrepancy exists between the ad-
ministration record and the inventory count form, anote explaining the
reason for the discrepancy or action taken to reconcile/correct the dis-
crepancy shall besigned by thestaff member conducting the inventory
and kept with the medication inventory forms.

(d) Staff shall separateunused and outdated medication imme-
diately and dispose of it within 30 days.

(e) Methods used for disposal shall prevent medication from
being retrieved, salvaged, or used. Two staff members shall witness
and document disposal, including amount of medication disposed and
method used.

§148.504. Administration of Medication.

(a) Staff shall provide and discontinue medication exactly as
prescribed.

(b) Prescription medication shall be administered only by
nurses and other staff who are legally authorized to administer
medication.

(c) Clients may self-administer medication under the supervi-
sion of staff who are trained as described in §148.203 of this title (re-
lating to Staff Training).

(d) Each dose of prescription and over-the-counter medica-
tion taken by the client shall be documented in the client’s medication
record.

(e) The medication record shall include:

(1) the client’ s name;

(2) drug allergies (or the absence of known allergies);

(3) the name and dose of each medication;

(4) the frequency and route of each medication;

(5) the date and time of each dose; and

(6) the signature of the staff person who administered or
supervised each dose.

(f) The facility shall document the circumstances and reason
for any missed doses.

(g) When aclient appears to have an adverse reaction to med-
ication, a staff member shall:

(1) notify the prescribing professional or another physi-
cian, dentist, podiatrist, physician assistant or advanced practice nurse
(preferably the prescribing professional);

(2) complete an incident report; and

(3) document the facts in the client record, including the
date and time of notification and any other action taken.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103260
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 349-6607

♦ ♦ ♦
SUBCHAPTER H. RESIDENTIAL PHYSICAL
PLANT REQUIREMENTS
40 TAC §§148.601 - 148.607

This new rule is proposed under the Texas Health and Safety
Code, Chapter 464, which provides the Texas Commission on
Alcohol and Drug Abuse with the authority to adopt rules licens-
ing chemical dependency treatment facilities.

The code affected by the proposed new rule is the Texas Health
and Safety Code, Chapter 464.

§148.601. General Physical Plant Provisions.
(a) Physical plant requirements apply only to residential pro-

grams.

(b) The residential program shall have a certificate of occu-
pancy from thelocal authority that reflects the current useby the occu-
pant.

(c) The entire residential site, including grounds, buildings,
electrical and mechanical systems, appliances, equipment, and furni-
ture shall be structurally sound, in good repair, clean, and free from
health and safety hazards.

(d) Thewater supply must be of safe, sanitary quality, suitable
for use, and adequate in quantity and pressure. The water must be
obtained from a water supply system approved by the Texas Natural
Resource Conservation Commission (TNRCC).

(e) Sewage must be discharged into a state-approved sewage
system or septic system; otherwise, the sewage must be collected,
treated, and disposed of in a manner which is approved by TNRCC.

(f) Mobile homes, recreational vehicles and campers shall not
be used for client sleeping areas.

§148.602. Required Inspections.
Theresidential siteshall passall required inspectionsandkeep acurrent
file of reports and other documentation needed to demonstratecompli-
ance with applicable laws and regulations. The inspections must be
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signed, dated, and free of any outstanding corrective actions. The fol-
lowing inspections are required:

(1) annual inspection by the local certified fire inspector or
the state fire marshal;

(2) annual inspection of the alarm system by the fire mar-
shal or an inspector authorized to install and inspect such systems;

(3) quarterly fire alarm system test by facility staff;

(4) annual kitchen inspection by the local health authority
or the Texas Department of Health;

(5) gaspipepressuretest onceevery threeyearsby thelocal
gas company or a licensed plumber;

(6) annual inspection and maintenanceof fireextinguishers
by personnel licensed or certified to perform those duties; and

(7) annual inspection of liquefied petroleum gas systems
by an inspector certified by the Texas Railroad Commission.

§148.603. Emergency Evacuation.
Every residential program shall:

(1) have emergency evacuation procedures that include
provisions for individuals with disabilities;

(2) hold firedrillsoneach shift at least quarterly and correct
identified problems promptly;

(3) post exit diagrams conspicuously throughout the pro-
gram site(except in small one-story buildingswhereall exitsare obvi-
ous); and

(4) beable to clear thebuilding safely and in atimely man-
ner at all times.

§148.604. Exits.
(a) Every building shall have at least two well-separated exits

on each story.

(b) Every route of exit shall be free of hazards and obstruc-
tions, well-lit, and marked clearly with illuminated exit signs at all
times.

(c) Rooms for 50 or more people shall have exit doors that
swing out.

(d) No door may require a key for emergency exit. Locked
facilities shall have emergency exit door releases as described in the
Life Safety Code and approved by the fire marshal.

§148.605. Space, Furniture and Supplies.
(a) Thefacility shall have areasfor leisure and dining with ad-

equate space for the number of residents.

(b) Sleeping areas shall have at least:

(1) 80 usable square feet per person in single-occupancy
rooms; and

(2) 60 usablesquare feet per person in multiple-occupancy
rooms (or 50 square feet per person if bunk beds are used). Bunk beds
shall not be used in Level I programs.

(c) The facility shall provide adequate personal storage space
for each client, including space for hanging clothes.

(d) The program shall make at least one phone available to
clients.

(e) Each client shall have a separate bed of solid construction
with a mattress. Clean bed linen, towels, and soap shall be available at
all times and in quantity sufficient to meet the needs of the residents.

(f) All clientsshall haveaccessto laundry servicesor properly
maintained laundry facilitiesequivalent to onewasher and dryer per 25
clients.

§148.606. Fire Systems.

(a) A fire detection, alarm, and communication system
required for life safety shall be installed, tested, and maintained in
accordance with the facility’s occupancy and capacity classifications.

(b) Electrical fire alarm systems shall be installed by agents
registered with the State FireMarshal’ soffice. The facility shall main-
tain a copy of the fire alarm installation certificate.

(c) Alarms shall be loud enough to be heard above normal
noise levels throughout the building.

(d) Fireextinguishersshall be mounted throughout thefacility
as required by code and approved by the fire marshal.

(1) Each laundry and walk-in mechanical room shall have
at least one portable A:B:C extinguisher, and each kitchen shall have
at least one B:C fire extinguisher.

(2) Each extinguisher shall have the required maintenance
service tag attached.

(e) Staff shall conduct quarterly inspectionsof fireextinguish-
ers for proper location, obvious physical damage, and a full charge on
the gauge.

§148.607. Other Physical Plant Requirements.

(a) Occupied partsof thebuilding shall bekept between 65 de-
grees and 85 degrees Fahrenheit, including kitchens and laundry areas.
Cooling and heating shall be provided, as necessary, for resident com-
fort.

(b) Portable electric heaters and open-flame heating devices
are prohibited. All fuel-burning devices shall be vented.

(c) Thefacility shall bewell ventilated through theuseof win-
dows, mechanical ventilation, or a combination. Windows used regu-
larly for ventilation shall be screened.

(d) Bedrooms shall have windows with appropriate coverings
for privacy. Bathroomswith windows shall have appropriate coverings
for privacy.

(e) Thefacility shall haveadequateinternal and external light-
ing to provide a safe environment and meet user needs.

(f) Thereshall beat least one sink, onetub or shower, and one
toilet for every eight residents. All of the fixtures must be in good
working order and have the appropriate drain and drain trap to prevent
sewage gas escape back into the facility.

(g) The facility shall provide an adequate supply of hot water
for the number of residents and the program schedule.

(h) Showers and tubs shall have no-slip surfaces and curtains
or other safe enclosures.

(i) Clean drinking water shall be readily available to all resi-
dents.

(j) Food and waste shall be stored, handled, and removed in
a way that will not spread disease, cause odors, or provide a breeding
place for pests.

(k) The facility shall be kept free of insects, rodents, and ver-
min.

(l) Poisonous, toxic, and flammablematerialsshall be labeled,
stored, and used safely.
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(m) Domestic animals shall be properly vaccinated and man-
aged.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 8, 2001.

TRD-200103261

Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 22, 2001
For further information, please call: (512) 349-6607

♦ ♦ ♦
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WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 3. TEXAS YOUTH COMMISSION

CHAPTER 91. PROGRAM SERVICES
SUBCHAPTER D. HEALTH CARE SERVICES
37 TAC §91.85

The Texas Youth Commission has withdrawn from consideration
proposed amendment to §91.85 which appeared in the April 20,
2001, issue of the Texas Register (26 TexReg 2948).

Filed with the Office of the Secretary of State on June 5, 2001.

TRD-200103148
Steve Robinson
Executive Director
Texas Youth Commission
Effective date: June 5, 2001
For further information, please call: (512) 424-6301

♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.

TITLE 1. ADMINISTRATION

PART 10. DEPARTMENT OF
INFORMATION RESOURCES

CHAPTER 201. PLANNING AND
MANAGEMENT OF INFORMATION
RESOURCES TECHNOLOGIES
1 TAC §201.6

The Department of Information Resources (department) adopts
new §201.6 concerning geographic information standards. The
rule is adopted with changes to the proposed text as published in
the February 23, 2001, issue of the Texas Register (26 TexReg
1620).

Section 201.6 concerns geographic information standards appli-
cable to state agencies and institutions of higher education. Insti-
tutions of higher education that acquire geographic information
systems or develop geospatial data solely for research or instruc-
tional purposes are exempt from the rule. The rule addresses
applicability, the implementation timeframe for new and existing
datasets and maintenance, references additional technical infor-
mation that may be provided by the Texas Geographic Informa-
tion Council to aid implementation, provides a waiver process,
and contains standards for geospatial data acquisition and devel-
opment, geospatial data exchange, geospatial data documenta-
tion, mapping datum and the statewide mapping system.

No comments were received in response to proposed new
§201.6.

The new rule is adopted in accordance with Texas Government
Code §2054.052(a), which provides the department may adopt
rules as necessary to implement its responsibilities, and Wa-
ter Code §16.021(b), which requires the department to develop
rules related to statewide geo-spatial data and technology stan-
dards.

The rule affects Water Code §16.021(b).

§201.6. Geographic Information Standards.

(a) Applicability. All users and developers of digital geospa-
tial data and geographic information systems in state agencies and
state-supported universities must comply with the technical standards
specified in this section. Institutions of higher education, as defined by
the Education Code, §61.003, are exempt from these standards when
geographic information systems are acquired, or digital geospatial data

developed, solely for research or instructional purposes. Activities
conducted by a registered professional land surveyor while engaged in
the practice of professional surveying, as defined in the Professional
Land Surveying Practices Act (Art. 5282c, VTCS) are exempt from
these standards.

(b) Implementation timeframe.

(1) New datasets and dataset enhancement. These stan-
dards go into effect immediately for activities involving the acquisition
or development of new digital geospatial data, or the enhancement of
existing digital geospatial data.

(2) Existing datasets and dataset maintenance. These stan-
dards go into effect one year from the date of adoption for digital
geospatial datasets, including related maintenance and field data col-
lection procedures, that were in existence prior to adoption.

(c) Implementation guidance. Pursuant to Water Code
§16.021(b), the Texas Geographic Information Council provides
guidance to the executive administrator of the Texas Water Devel-
opment Board and to the Department of Information Resources
(the department). The guidance provided by the Texas Geographic
Information Council to the department relates to rules developed by
the department for geospatial data and technology standards. In ful-
filling its duties under Water Code §16.021(b), the Texas Geographic
Information Council publishes and maintains guidance information
relating to the implementation of geographic information standards
at www.tgic.state.tx.us. State agencies and institutions of higher
education are encouraged to utilize the Texas Geographic Information
Council guidance in implementing the standards set forth in this rule.
However, only the department may modify, or grant waivers from,
these standards.

(d) Waivers. The information resource manager of an agency
or institution of higher education that wants to obtain a waiver from the
department shall submit a written waiver request to the executive direc-
tor of the department, 300 West 15th Street, Suite 1300, Austin, Texas
78701. Within ten days of receipt of the request, the department shall
notify the requesting agency of any additional information that may
be needed to act on the waiver request. The department shall grant or
deny the waiver request within the later of thirty days of receipt of the
request or thirty days of receipt of the additional information requested
by the department in order to act on the waiver request. The department
may request that the Texas Geographic Information Council review and
comment on the waiver request. The decision of the department regard-
ing the granting or denial of a waiver is final and may not be appealed.

(e) Standards.

(1) Geospatial data acquisition and development.
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(A) Standard. An agency planning to acquire, develop,
or enhance a digital geospatial dataset that corresponds to a current
or planned Texas framework layer shall coordinate such activity with
the Texas Geographic Information Council. Texas framework layers
are defined as digital orthoimagery, digital elevation models, elevation
contours, soil surveys, water features, political boundaries, and trans-
portation.

(B) Exclusions. This standard excludes geospatial
dataset acquisition, development or improvement projects that involve
an expenditure of $100,000 or less, or which are performed under
contract for an external entity.

(2) Geospatial data exchange.

(A) Data format. An agency that originates or adds data
content to a digital geospatial dataset and distributes the dataset to other
agencies or the public must make the dataset available in at least one
digital format which is readily usable by a variety of geographic infor-
mation system software packages. This requirement does not preclude
the agency from offering the dataset in other data formats. Readily
usable formats are defined as: Spatial Data Transfer Standard, Digi-
tal Line Graph, Digital Elevation Model, Environmental Systems Re-
search Institute ArcInfo Export File, Environmental Systems Research
Institute Shape File (and associated files), Bentley MicroStation De-
sign File, AutoDesk AutoCAD Drawing Exchange File, MapInfo, Geo-
TIFF, TIFF World File, JPEG World File, Lizard Tech Multi-Resolu-
tion Seamless Image Database, and ER Mapper Encapsulated Wavelet.

(B) Purchase of public domain datasets. An agency that
purchases a copy of a federal or other public domain geospatial dataset
shall make the dataset available to the Texas Natural Resources Infor-
mation System. Such datasets shall be made available to other agencies
and the public via the Texas Natural Resources Information System
and/or by the acquiring agency following Texas Natural Resources In-
formation System guidelines.

(3) Geospatial data documentation.

(A) Preparation. An agency shall prepare standardized
documentation for each digital geospatial dataset that it both:

(i) originates and/or adds data content to; and

(ii) distributes as a standard product to other govern-
mental entities or the public.

(B) Format. This standardized documentation shall be
in compliance with the Federal Geographic Data Committee’s Content
Standard for Digital Geospatial Metadata, Version 2 (FGDC-STD-001-
1998) or later.

(C) Delivery. In responding to a request for a digital
geospatial dataset, an agency shall provide the requestor a copy of the
corresponding metadata documentation.

(D) Purpose of dataset. Documentation shall include a
statement of the purpose or intended use of the dataset and a disclaimer
warning against unintended uses of the dataset. If an agency is aware
of specific inappropriate uses of the dataset which some users may be
inclined to make, the dataset disclaimer shall specifically warn against
those uses.

(E) Geographic information system map product dis-
claimer. Any map product, in paper or electronic format, produced
using geographic information system technology and intended for of-
ficial use and/or distribution outside the agency, shall include a dis-
claimer statement advising against inappropriate use. If the nature of
the map product is such that a user could incorrectly consider it to be

a survey product, the disclaimer shall clearly state that the map is not
a survey product.

(4) Mapping Datum.

(A) Horizontal datum. All horizontal positional data
obtained by an agency or its contractor using on-site measurement
techniques shall be referenced to the North American Datum of 1983
(NAD83).

(B) Vertical datum. All vertical elevation data obtained
by an agency or its contractor using on-site measurement techniques
shall be referenced to the North American Vertical Datum of 1988
(NAVD88).

(C) Horizontal datum transformation. Coordinates ob-
tained in a specific horizontal datum may be transformed to another
datum for the purposes of compatibility with existing data. The hor-
izontal datum transformation method shall directly use, or be directly
traceable to the North American Datum Conversion (NADCON) algo-
rithm. A horizontal datum transformation shall not be performed on
positions obtained through high accuracy survey techniques unless the
transformation method employs a closed mathematical formula.

(D) Vertical datum transformation. Coordinates
obtained in a specific vertical datum may be transformed to another
datum for the purposes of compatibility with existing data. The
vertical datum transformation method shall directly use, or be directly
traceable to the North American Vertical Datum Conversion (VERT-
CON) algorithm.

(5) Statewide mapping system.

(A) Usage. No existing mapping system has been gen-
erally recognized as a standard for minimum-distortion mapping of the
entire State of Texas. This section defines such a mapping system, in
both a conformal and an equal area version. Either version of this map-
ping system may be employed for a single geospatial dataset that covers
all of, or a large portion of, the State of Texas. Usage of this mapping
system is not required. Existing standard mapping systems such as Uni-
versal Transverse Mercator and State Plane Coordinate System may be
more appropriate for geospatial datasets that cover smaller regions of
the State.

(B) Conformal version. A mapping system named
"Texas Centric Mapping System/Lambert Conformal" is hereby
defined, and the terms "Texas Centric Mapping System/Lambert
Conformal" and its abbreviated form "TCMS/LC" shall be used only
in strict accord with this definition:

(i) Mapping System Name: Texas Centric Mapping
System/Lambert Conformal

(ii) Abbreviation: TCMS/LC

(iii) Projection: Lambert Conformal Conic

(iv) Longitude of Origin: 100 degrees West (-100)

(v) Latitude of Origin: 18 degrees North (18)

(vi) Lower Standard Parallel: 27 degrees, 30 min-
utes (27.5)

(vii) Upper Standard Parallel: 35 degrees (35.0)

(viii) False Easting: 1,500,000 meters

(ix) False Northing: 5,000,000 meters

(x) Datum: North American Datum of 1983
(NAD83)

(xi) Unit of Measure: meter
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(C) Equal area version. A mapping system named
"Texas Centric Mapping System/Albers Equal Area" is hereby defined,
and the terms "Texas Centric Mapping System/Albers Equal Area"
and its abbreviated form "TCMS/AEA" shall be used only in strict
accord with this definition:

(i) Mapping System Name: Texas Centric Mapping
System/Albers Equal Area

(ii) Abbreviation: TCMS/AEA

(iii) Projection: Albers Equal Area Conic

(iv) Longitude of Origin: 100 degrees West (-100)

(v) Latitude of Origin: 18 degrees North (18)

(vi) Lower Standard Parallel: 27 degrees, 30 min-
utes (27.5)

(vii) Upper Standard Parallel: 35 degrees (35.0)

(viii) False Easting: 1,500,000 meters

(ix) False Northing: 6,000,000 meters

(x) Datum: North American Datum of 1983
(NAD83)

(xi) Unit of Measure: meter

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 5, 2001.

TRD-200103122
Renee Mauzy
General Counsel
Department of Information Resources
Effective date: June 25, 2001
Proposal publication date: February 23, 2001
For further information, please call: (512) 475-2153

♦ ♦ ♦
1 TAC §201.13

The Department of Information Resources (department) adopts
the amendments §201.13 concerning geographic information
system standards. The amended rule is adopted without
changes to the proposed text as published in the March 2, 2001,
issue of the Texas Register (26 TexReg 1809).

The amendment deletes subsection (a) of §201.13 concerning
geographic information system standards so that the rule relat-
ing to geographic information standards is a separate rule rather
than a part of §201.13, which is already a lengthy rule dealing
with information resource standards. Due to extensive revisions
to the content of subsection (a), the department will adopt new
§201.6 concerning geographic information standards.

The amendment deletes subsection (a) of the rule and renum-
bers existing subsections (b), (c) and (d) as subsections (a), (b)
and (c), respectively.

No comments were received in response to the proposed
amendment to §201.13.

The amendment is adopted in accordance with Texas Govern-
ment Code §2054.052(a), which provides the department may
adopt rules as necessary to implement its responsibilities, and

Water Code §16.021(b), which requires the department to de-
velop rules related to statewide geo-spatial data and technology
standards.

The amended rule affects Water Code §16.021(b).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 5, 2001.

TRD-200103123
Renee Mauzy
General Counsel
Department of Information Resources
Effective date: June 25, 2001
Proposal publication date: March 2, 2001
For further information, please call: (512) 475-2153

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 1. RAILROAD COMMISSION OF
TEXAS

CHAPTER 20. ADMINISTRATION
SUBCHAPTER A. CONTRACTS AND
PURCHASES
16 TAC §20.5

The Railroad Commission of Texas (Commission) adopts
amendments to §20.5, relating to historically underutilized
businesses, with one change to the version published in the
April 27, 2001, issue of the Texas Register (26 TexReg 3106).
The rule adopts by reference the rules of the Texas General
Services Commission (GSC) in 1 Texas Administrative Code,
§§111.11-111.28, relating to historically underutilized business
certification program, and promotes full and equal business
opportunity for all businesses in state contracting. Section
20.5, originally adopted effective October 8, 1996, was adopted
as required by the General Appropriations Act, House Bill 1,
74th Legislature, 1995, Section 111, titled "Contracting with
Historically Underutilized Businesses."

The Commission amends subsection (a) to update the General
Services Commission sections adopted by reference, as well as
their effective dates; delete subsection (b) because it is no longer
required; and amend subsection (c) to redesignate it as subsec-
tion (b).

The adopted change is in subsection (a)(13) and reflects GSC’s
recent amendment to §111.23 effective May 16, 2001.

The Commission concurrently adopts the rule review of §20.5,
as amended, in accordance with Tex. Gov’t Code §2001.039
(as added by Acts 1999, 76th Leg., ch. 1499, §1.11(a)).

The Commission received no comments on the proposed
amendments or the rule review.

The Commission adopts the amendments under Texas Govern-
ment Code, §2161.003 which requires the Commission to adopt
the General Services Commission’s rules under §2161.002 as
the agency’s own rules, and Texas Government Code, Chapters
2155, 2158, 2161, 2162, 2166, 2252, and 2254, and Texas Civil
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Statutes, Article 6447, which authorizes the commissioners to
make all rules necessary for their government.

Tex. Gov’t Code, §2161.003, and Chapters 2155, 2158, 2161,
2162, 2166, 2252, and 2254, and Texas Civil Statutes, Article
6447, are affected by the adopted amendments.

Issued in Austin, Texas, on June 5, 2001.

§20.5. Historically Underutilized Businesses.

(a) The Commission adopts by reference the rules of the Texas
General Services Commission in 1 TAC Chapter 111, Subchapter B,
concerning historically underutilized business certification program, as
effective on the following dates:

(1) §111.11 amended effective April 19, 2000;

(2) §111.12 amended effective June 13, 2000;

(3) §111.13 amended effective April 19, 2000;

(4) §111.14 adopted effective April 19, 2000;

(5) §111.15 amended effective February 16, 2000;

(6) §111.16 amended effective June 13, 2000;

(7) §111.17 amended effective February 16, 2000;

(8) §111.18 adopted effective October 4, 1995;

(9) §111.19 adopted effective October 4, 1995;

(10) §111.20 amended effective February 16, 2000;

(11) §111.21 amended effective December 7, 1997;

(12) §111.22 amended effective February 16, 2000;

(13) §111.23 amended effective May 16, 2001;

(14) §111.24 amended effective February 16, 2000;

(15) §111.25 adopted effective February 15, 1998;

(16) §111.26 adopted effective April 19, 2000;

(17) §111.27 adopted effective April 19, 2000; and

(18) §111.28 adopted effective June 13, 2000.

(b) Copies of the rule are filed in the Railroad Commission’s
Finance and Accounting Division, located at the Commission’s offices
at 1701 North Congress, 9th floor, Austin, Texas 78701, and at all Com-
mission district offices.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 5, 2001.

TRD-200103136
Mary Ross McDonald
Deputy General Counsel
Railroad Commission of Texas
Effective date: June 25, 2001
Proposal publication date: April 27, 2001
For further information, please call: (512) 475-1295

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

PART 2. TEXAS DEPARTMENT OF
MENTAL HEALTH AND MENTAL
RETARDATION

CHAPTER 401. SYSTEM ADMINISTRATION
SUBCHAPTER E. CONTRACTS
MANAGEMENT
25 TAC §§401.371 - 401.380, 401.387 - 401.399

The Texas Department of Mental Health and Mental Retarda-
tion (TDMHMR) adopts the repeals of §§401.371 - 401.380 and
§§401.387 - 401.399 of Chapter 401, Subchapter E, concerning
contracts management, without changes to the proposal as pub-
lished in the December 29, 2000, issue of the Texas Register (25
TexReg 12896-12897). New §§417.51 - 417.65 of Chapter 417,
Subchapter B, concerning contracts management for TDMHMR
facilities and Central Office, which replace the repealed sections,
are contemporaneously adopted in this issue of the Texas Reg-
ister.

The repeals allow for the adoption of new and more current rules
governing the same matters.

No comment on the proposal was received.

These sections are repealed under the Texas Health and Safety
Code, §532.015, which provides the Texas Board of Mental
Health and Mental Retardation (board) with broad rulemaking
authority; §533.016, which allows TDMHMR to adopt rules re-
lating to certain procurements of goods and services; §533.034,
which provides TDMHMR with the authority to contract for
community-based services; and §534.059(b), which requires
TDMHMR’s contract rules to provide for sanctions if TDMHMR
intends to sanction a local mental health or mental retardation
authority’s for failing to comply with its performance contract.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 8, 2001.

TRD-200103217
Andrew Hardin
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: July 1, 2001
Proposal publication date: December 29, 2000
For further information, please call: (512) 206-5216

♦ ♦ ♦
CHAPTER 404. PROTECTION OF CLIENTS
AND STAFF
SUBCHAPTER B. ABUSE, NEGLECT, AND
EXPLOITATION OF PEOPLE SERVED BY
PROVIDERS OF LOCAL AUTHORITIES
25 TAC §§404.41 - 404.55
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The Texas Department of Mental Health and Mental Retardation
(TDMHMR) adopts the repeals of §§404.41 - 404.55 of Chap-
ter 404, Subchapter B, concerning abuse, neglect, and exploita-
tion of people served by providers of local authorities, without
changes to the proposal as published in the February 9, 2001,
issue of the Texas Register (26TexReg1233). New §§414.551 -
414.564 of Chapter 414, Subchapter L, concerning abuse, ne-
glect, and exploitation in local authorities and community cen-
ters, which replace the repealed sections, are contemporane-
ously adopted in this issue of the Texas Register.

The repeals allow for the adoption of new sections governing the
same matters.

The subchapter is repealed as part of the reorganization of the
TDMHMR rule base to reflect current operational and organiza-
tional relationships. The contemporaneous repeal and adoption
of these subchapters would fulfill the requirements of the Texas
Government Code, §2001.039, concerning the periodic review
of agency rules.

No comment was received on the proposed repeals.

These sections are repealed under the Texas Health and Safety
Code, §532.015, which provides the Texas Mental Health and
Mental Retardation Board with broad rulemaking authority; the
Texas Human Resources Code, Chapter 48, which requires the
reporting and investigations of abuse, neglect, and exploitation
of elderly and disabled persons; §48.255(c), which requires
TDMHMR and TDPRS to develop joint rules to facilitate the
investigations in community centers and local authorities; the
Texas Family Code, Chapter 261, which requires the reporting
and investigations of abuse and neglect of a child; and the Texas
Civil Practice and Remedies Code, §81.006, which requires
the reporting of alleged sexual exploitation by a mental health
services provider to the county prosecuting attorney.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 8, 2001.

TRD-200103215
Andrew Hardin
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: July 1, 2001
Proposal publication date: February 9, 2001
For further information, please call: (512) 206-5216

♦ ♦ ♦
CHAPTER 405. CLIENT (PATIENT) CARE
SUBCHAPTER P. RESEARCH IN
DEPARTMENT FACILITIES
25 TAC §§405.401 - 405.411, 405.414 - 405.417

The Texas Department of Mental Health and Mental Retarda-
tion (TDMHMR) adopts the repeals of §§405.401 - 405.411 and
405.414 - 405.417 of Chapter 405, Subchapter P, concerning re-
search in department facilities, without changes to the proposal
as published in the March 30, 2001, issue of the Texas Regis-
ter (26TexReg2478). New §§414.751 - 414.764 of Chapter 414,
Subchapter P, concerning research in TDMHMR facilities, which

replace the repealed sections, are contemporaneously adopted
in this issue of the Texas Register.

The repeals allow for the adoption of new sections governing the
same matters.

The subchapter is repealed as part of the reorganization of the
TDMHMR rule base to reflect current operational and organiza-
tional relationships. The contemporaneous repeal and adoption
of these subchapters would fulfill the requirements of the Texas
Government Code, §2001.039, concerning the periodic review
of agency rules.

No comment on the proposal was received.

These sections are repealed under the Texas Health and Safety
Code, §532.015, which provides the Texas MHMR Board (board)
with broad rulemaking authority, and §576.021, which states that
a patient receiving mental health services under the Texas Men-
tal Health Code (Texas Health and Safety Code, Title 7, Subtitle
C) has the right to refuse to participate in a research program.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 8, 2001.

TRD-200103213
Andrew Hardin
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: July 1, 2001
Proposal publication date: March 30, 2001
For further information, please call: (512) 206-5216

♦ ♦ ♦
CHAPTER 407. INTERNAL FACILITIES
MANAGEMENT
SUBCHAPTER B. CONSTRUCTION BIDDING
PROCEDURES
25 TAC §§407.51 - 407.58

The Texas Department of Mental Health and Mental Retardation
(TDMHMR) adopts the repeals of §§407.51 - 407.58 of Chapter
407, Subchapter B, concerning construction bidding procedures,
without changes to the proposal as published in the December
29, 2000, issue of the Texas Register (25 TexReg12897-12898).
New §§417.51 - 417.65 of Chapter 417, Subchapter B, concern-
ing contracts management for TDMHMR facilities and Central
Office, which replace the repealed sections, are contemporane-
ously adopted in this issue of the Texas Register.

The repeals allow for the adoption of new and more current rules
governing the same matters.

No comment on the proposal was received.

These sections are repealed under the Texas Health and Safety
Code, §551.007(c), which requires TDMHMR to adopt rules re-
lating to awarding contracts for the construction of buildings and
improvements.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Office of the Secretary of State on June 8, 2001.

TRD-200103218
Andrew Hardin
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: July 1, 2001
Proposal publication date: December 29, 2000
For further information, please call: (512) 206-5216

♦ ♦ ♦
CHAPTER 414. PROTECTION OF
CONSUMERS AND CONSUMER RIGHTS
SUBCHAPTER L. ABUSE, NEGLECT, AND
EXPLOITATION IN LOCAL AUTHORITIES
AND COMMUNITY CENTERS
25 TAC §§414.551 - 414.564

The Texas Department of Mental Health and Mental Retardation
(TDMHMR) adopts new §§414.551 - 414.564 of Chapter 414,
Subchapter L, concerning abuse, neglect, and exploitation in
local authorities and community centers. Sections 414.553,
414.555, 414.559, 414.562, and 414.563 are adopted with
changes to the proposed text as published in the February 9,
2001, issue of the Texas Register (26 TexReg 1233). Sections
414.551, 414.552, 414.554, 414.556 - 414.558, 414.560,
414.561, and 414.564 are adopted without changes. The
repeals of §§404.41 - 404.55 of Chapter 404, Subchapter B,
concerning abuse, neglect, and exploitation of people served by
providers of local authorities, which the new sections replace,
are contemporaneously adopted in this issue of the Texas
Register.

The subchapter describes the requirements for reporting alle-
gations of abuse, neglect, and exploitation of persons served in
community centers, local authorities, and their contractors; en-
suring the safety and protections of persons served involved in
allegations; facilitating investigations; and ensuring proper disci-
plinary or other action is taken when abuse, neglect, or exploita-
tion is confirmed.

The new subchapter is adopted as part of the reorganization of
the TDMHMR rule base to reflect current operational and organi-
zational relationships. The contemporaneous adoption and re-
peal of these subchapters fulfill the requirements of the Texas
Government Code, §2001.039, concerning the periodic review
of agency rules.

The definition of "investigatory agency" has been modified to
clarify that the Texas Department of Protective and Regulatory
Services (TDPRS) investigates allegations in intermediate care
facilities for the mentally retarded or persons with a related con-
dition (ICF/MR or ICF/MR/RC) operated by a local authority or
community center. Language has also been added to the exam-
ples in the definition to state that the Texas Commission on Alco-
hol and Drug Abuse (TCADA) investigates allegations in TCADA-
funded programs operated by a local authority or community cen-
ter pursuant to a contract with TCADA. The definition of "person
served" has been modified to be consistent with TDPRS com-
panion rules, which were contemporaneously proposed and re-
cently adopted.

The phrase "(if appropriate)" has been deleted in §414.555(b) to
eliminate confusion regarding whether it is appropriate to notify

the alleged victim of an allegation. Language has been added
to §414.559(c) to reference a new exhibit, which is a copy of the
federal statute cited in the subsection. The exhibits and refer-
ences sections have been modified to reflect changes made to
the subchapter upon adoption.

Written comment on the proposal was received from the Heart
of Texas Region Mental Health and Mental Retardation Center,
Waco; the Parent Association for the Retarded of Texas (PART),
Austin; Life Management Center for MHMR, El Paso; the parent
of a state school resident, Garland; and two private citizens, El
Paso and Houston.

One commenter requested that the rules address the perpetra-
tor’s right to appeal the investigatory agency’s finding and the
perpetrator’s right to review the investigative report. TDMHMR
responds that it cannot adopt rules governing matters in another
agency’s purview. Each investigatory agency is responsible for
determining whether it will provide a process for the perpetrator
to appeal its finding and review its investigative report.

Two commenters expressed concern that physicians, nurses,
dentists, and pharmacists are the only licensed staff to go
through a peer review process. The commenter stated that
all licensed staff, including licensed professional counselors
(LPCs) and social workers (ACPs), should undergo peer review.
TDMHMR responds that pursuant to 25 TAC §412.312(e)
(relating to Competency and Credentialing), local mental health
authorities are required to have a peer review process for
all licensed staff that promotes sound clinical practice and
professional growth. The section also directs the peer review
process to comply with applicable state laws. Currently state
law requires investigative peer review for physicians, nurses,
dentists, and pharmacists. Neither TDMHMR rules nor TDPRS
companion rules preclude a local authority or community center
from having an investigative peer review process for its licensed
staff who are not physicians, nurses, dentists, and pharmacists.

Regarding the definition of "investigatory agency" in
§414.553(11), two commenters suggested adding clarifi-
cation that TDHS is the investigating agency for ICFs/MR in
the community and that TDPRS is the investigating agency for
state schools, which are also ICFs/MR. TDMHMR responds
that TDHS investigates allegations in all ICFs/MR that are not
operated by TDMHMR, a local authority, or community center.
Language has been added to clarify that TDPRS investigates
allegations in ICFs/MR operated by a local authority or commu-
nity center.

Regarding the definition of "person served" in §414.553(15), two
commenters suggested adding language to clarify that a person
served has a disability of mental retardation (or related condition)
or mental illness. The commenters expressed concern that no
one outside of the TDMHMR service system would know which
persons are registered or assigned in the Client Assignment and
Registration (CARE) system. TDMHMR responds by adding lan-
guage that responds to the commenters’ concerns.

Regarding notification of the victim or alleged victim in
§414.555(b) and (c), two commenters supported the use of "if
appropriate" in subsection (b) to reflect that it is not always ap-
propriate to notify the victim or alleged victim. The commenters
also recommended adding "if appropriate" to subsection (c) as
well. TDMHMR responds that when an allegation of abuse,
neglect, or exploitation is made, alleged victims, as well as
their guardians, should be notified that the situation has been
reported and will be investigated. They also should be informed
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of the outcome of the investigation. TDMHMR supports open
communication between consumers and staff regardless of an
alleged victim’s perceived level of functioning or understanding.
In absence of evidence that such notification is a harmful
practice, TDMHMR declines to add language as recommended.
Additionally, the phrase "(if appropriate)" has been deleted in
§414.555(b) to eliminate confusion regarding the matter.

Regarding Advocacy, Inc. having access to the records of per-
sons served in §414.559(c), two commenters objected to the
rule’s language because it does not articulate the conditions un-
der which Advocacy, Inc. could have access to such records
without consent from the person served or the person’s legally
authorized representative (LAR). The commenters suggested
TDMHMR use the language proposed by TDPRS in 40 TAC, Part
19, §711.1201 relating to Advocacy, Inc.’s access to records.
TDMHMR responds that language proposed by TDPRS does
not address in enough detail all of the statutory conditions un-
der which Advocacy, Inc. could have access to records. To ad-
dress the commenters’ concern, TDMHMR has added language
to reference a new exhibit, which is a copy of the federal statute
cited that sets out all of the statutory conditions under which Ad-
vocacy, Inc. could have access to records.

One commenter recommended a seamless complaint process
instead of a process involving two or more state agencies,
Advocacy, Inc., local police departments, and in some places,
local investigations by the provider. The commenter noted that
with so many alternatives to pursuing a complaint, and with
so many different entities potentially involved, consumers are
often confused. Given the respective roles and procedures of
local providers and the state, consumers are also dispirited
because they feel that nothing will be done. The commenter
recommended a central agency to accept every complaint and
be responsible for tracking its resolution. TDMHMR responds
that allegations or complaints by consumers may be reported
to TDPRS, the rights protection officer, or both. TDPRS was
created to serve as the central agency for receiving and inves-
tigating allegations and complaints that involve abuse, neglect,
or exploitation in TDMHMR-operated and-contracted programs.
Complaints of a general nature that don’t explicitly involve
abuse, neglect, or exploitation are received and investigated by
the rights protection officer. If TDPRS receives a complaint that
does not involve abuse, neglect, or exploitation, then TDPRS will
instruct the caller to report the complaint to the rights protection
officer or will accept the report and refer it to the administrator
for resolution. If the rights protection officer receives a complaint
or allegation that involves abuse, neglect, or exploitation, then
the officer will refer the allegation to TDPRS.

A commenter made remarks concerning the inability of the al-
leged perpetrator to have full access to information concern-
ing allegations of abuse including, but not limited to, the name
of the accuser. The commenter stated that reports that have
been de-identified are meaningless. The commenter noted that
an allegation of abuse could result in criminal prosecution and
that under the United States Constitution, the alleged perpetra-
tor should have the right to know his or her accuser. TDMHMR
responds that the commenter’s concern relates to the rules of the
investigatory agency as limited by state statute. The confiden-
tiality of information related to TDPRS investigations is governed
by the Human Resources Code, §48.101, and recently adopted
TDPRS rules. Although §48.101(a)(2) protects the identity of
persons who report an allegation, presumably because of the
potential for retaliation, §48.101(c) permits a court to order the

disclosure of any confidential information under certain condi-
tions.

The new sections are adopted under the Texas Health and
Safety Code, §532.015, which provides the Texas Mental Health
and Mental Retardation Board with broad rulemaking authority;
the Texas Human Resources Code, Chapter 48, which requires
the reporting and investigations of abuse, neglect, and exploita-
tion of elderly and disabled persons; §48.255(c), which requires
TDMHMR and TDPRS to develop joint rules to facilitate the
investigations in community centers and local authorities; the
Texas Family Code, Chapter 261, which requires the reporting
and investigations of abuse and neglect of a child; and the Texas
Civil Practice and Remedies Code, §81.006, which requires
the reporting of alleged sexual exploitation by a mental health
services provider to the county prosecuting attorney.

§414.553. Definitions.
The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise:

(1) Abuse--For purposes of reporting allegations, the term
is defined by the investigatory agency. For purposes of classifying alle-
gations as part of the TDMHMR Client Abuse and Neglect Reporting
System (CANRS), the term is defined in CANRS Definitions, which is
referenced as Exhibit A of §414.562 of this title (relating to Exhibits).

(2) Administrator--The individual in charge of a local au-
thority or community center, or designee.

(3) Agent--Any individual not employed by a local author-
ity, community center, or contractor, but working under the auspices
of the local authority, community center, or contractor (e.g., student,
volunteer).

(4) Allegation--A report by an individual suspecting or
having knowledge that a person served has been or is in a state
of abuse, neglect, or exploitation as defined by the investigatory
agency or in CANRS Definitions, which is referenced as Exhibit A in
§414.562 of this title.

(5) Clinical practice--Relates to the demonstration of pro-
fessional competence by a licensed professional.

(6) Community center--A community mental health cen-
ter, community mental retardation center, or community mental health
and mental retardation center, established under the Texas Health and
Safety Code, Title 7, Chapter 534, Subchapter A.

(7) Confirmed--The finding of an investigation if there is a
preponderance of credible evidence to support that abuse, neglect, or
exploitation occurred.

(8) Contractor--Any organization, entity, or individual who
contracts with a local authority or community center to provide mental
health or mental retardation services to a person served. The term in-
cludes a local independent school district with which a local authority
or community centers has a memorandum of understanding (MOU) for
educational services.

(9) Contractor CEO--The individual in charge of a contrac-
tor that has one or more employees excluding the CEO.

(10) Exploitation--For purposes of reporting allegations,
the term is defined by the investigatory agency. For purposes of
classifying allegations as part of the TDMHMR CANRS, the term is
defined in CANRS Definitions, which is referenced as Exhibit A in
§414.562 of this title.

(11) Investigatory agency--An agency with statutory au-
thority to investigate abuse, neglect, and exploitation of a person served
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by a local authority, community center, or contractor. For example, the
Texas Department of Protective and Regulatory Services investigates
allegations in local authorities and community centers (including in-
termediate care facilities for the mentally retarded or persons with a re-
lated condition (ICF/MR or ICF/MR/RC) operated by a local authority
or community center) and all contractors of local authorities and com-
munity centers except psychiatric hospitals; the Texas Department of
Health (TDH) investigates allegations in psychiatric hospitals; and the
Texas Commission on Alcohol and Drug Abuse (TCADA) investigates
allegations in TCADA-funded programs operated by a local authority
or community center pursuant to a contract with TCADA.

(12) Local authority--An entity designated by the
TDMHMR commissioner in accordance with the Texas Health and
Safety Code, §533.035(a).

(13) Neglect--For purposes of reporting allegations, the
term is defined by the investigatory agency. For purposes of classifying
allegations as part of the TDMHMR CANRS, the term is defined in
CANRS Definitions, which is referenced as Exhibit A in §414.562 of
this title.

(14) Perpetrator--An individual who has committed an act
of abuse, neglect, or exploitation.

(15) Person served--

(A) Any person with mental illness or mental retarda-
tion receiving services from a local authority or community center or
through a contract with a local authority or community center who
is registered or assigned in the Client Assignment and Registration
(CARE) system; or

(B) any child or disabled person as defined in the Hu-
man Resources Code, Chapter 48, who is otherwise receiving services
from a local authority or community center or through a contract with
a local authority or community center.

(16) Professional review--A review of clinical and/or pro-
fessional practice(s) by peer professionals.

(17) Retaliatory action--Any action intended to inflict
emotional or physical harm or inconvenience on an employee, agent,
or person served that is taken because he or she has reported abuse,
neglect, or exploitation. Retaliatory action includes, but is not limited
to, harassment, disciplinary measures, discrimination, reprimand,
threat, and criticism.

§414.555. Information To Be Provided to Victim or Alleged Victim
and Others.

(a) Each local authority and community center shall promul-
gate and implement policies and procedures that meet the requirements
of this section.

(b) As soon as possible, but no later than 24 hours following
notification of an allegation by the investigatory agency, the adminis-
trator or contractor CEO shall notify the alleged victim and the alleged
victim’s guardian or parent (if the alleged victim is a minor) of the al-
legation.

(c) The administrator or contractor CEO shall ensure that the
victim or alleged victim, guardian, or parent (if the victim or alleged
victim is a minor) is notified of:

(1) the finding and any decisions made after review and/or
appeal of the finding;

(2) the method to appeal the finding, if any;

(3) how to receive a copy of the investigative report; and

(4) if the allegation is confirmed, the disciplinary or other
action taken against the perpetrator.

§414.559. Confidentiality of Investigative Process and Report.

(a) The reports, records, and working papers used by or devel-
oped in the investigative process by an investigatory agency, and the
investigatory agency’s resulting investigative report, are confidential
and may be disclosed only as allowed by law or rule.

(b) Upon request, the administrator or contractor CEO will
provide a copy of the investigative report to the victim or alleged victim
or guardian with the identities of other persons served and any infor-
mation determined confidential by law concealed. The administrator
or contractor CEO may charge a reasonable fee for providing a copy of
the investigative report.

(c) Advocacy, Inc. is entitled to access the records of
persons served in accordance with 42 USC §10805 and §10806
or §6042(a)(2)(I) (Protection and Advocacy of Individuals with
Mental Illness and Protection and Advocacy of Individuals with
Developmental Disabilities). A copy of 42 USC §10805, §10806, and
§6042(a)(2)(I) are referenced as Exhibit F in §414.562 of this title
(relating to Exhibits).

§414.562. Exhibits.

The following exhibits are referenced in this subchapter:

(1) Exhibit A--CANRS Definitions;

(2) Exhibit B--"Guidelines for Securing Evidence";

(3) Exhibit C--a copy of the Texas Civil Practice and Reme-
dies Code, §81.001 and §81.006;

(4) Exhibit D--CANRS Classifications;

(5) Exhibit E--Client Abuse and Neglect Report form
(AN-1-A); and

(6) Exhibit F--a copy of 42 USC §10805, §10806, and
§6042(a)(2)(I).

§414.563. References.

Reference is made to the following statutes and rules:

(1) Texas Health and Safety Code, Chapter 534, Subchap-
ter A, and §533.035(a);

(2) Texas Civil Practices and Remedies Code, Chapter 81;

(3) Human Resources Code, §48.255(c);

(4) 42 USC §10805, §10806, and §6042(a)(2)(I); and

(5) Texas Administrative Code, Title 40, Chapter 711 (re-
lating to Investigations in TDMHMR Facilities and Related Programs).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 8, 2001.

TRD-200103214
Andrew Hardin
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: July 1, 2001
Proposal publication date: February 9, 2001
For further information, please call: (512) 206-4516

26 TexReg 4710 June 22, 2001 Texas Register



♦ ♦ ♦
SUBCHAPTER P. RESEARCH IN TDMHMR
FACILITIES
25 TAC §§414.751 - 414.764

The Texas Department of Mental Health and Mental Re-
tardation (TDMHMR) adopts new §§414.751 - 414.764 of
Chapter 414, Subchapter P, concerning research in TDMHMR
facilities. Sections 414.755, 414.757, 414.758, 414.760, and
414.761 are adopted with changes to the proposed text as
published in the March 30, 2001, issue of the Texas Register
(26TexReg2480-2487). Sections 414.751 - 414.754, 414.756,
414.759, 414.762 - 414.764 are adopted without changes. The
repeals of §§405.401 - 405.411 and 405.414 - 405.417 of Chap-
ter 405, Subchapter P, concerning Research in Department
Facilities, which the new sections replace, are contemporane-
ously adopted in this issue of the Texas Register.

The new sections establish uniform guidelines for the review, ap-
proval, conduct, and oversight of research in TDMHMR facili-
ties. The sections describe TDMHMR’s general principles for
research in its facilities; describe four options under which a fa-
cility may choose an institutional review board (IRB) as its desig-
nated IRB; describe the functions and operations of a designated
IRB, including the responsibilities and requirements for review-
ing, approving, and monitoring research; and describe the re-
quirements for procedures for obtaining informed consent from
prospective human subjects. The new subchapter adopts by ref-
erence Title 45, Code of Federal Regulations, Part 46 (Protection
of Human Subjects), to ensure the protection of human subjects
involved in research; adopts by reference "The Belmont Report:
Ethical Principles and Guidelines for the Protection of Human
Subjects of Research, Report of the National Commission for
the Protection of Human Subjects of Biomedical and Behavioral
Research" (April 18, 1979), to ensure ethical principles are main-
tained when research involving human subjects is conducted;
and adopts by reference Title 42, Code of Federal Regulations,
Part 50, Subpart A (Responsibility of PHS Awardee and Appli-
cant Institutions for Dealing With and Reporting Possible Mis-
conduct in Science).

The new subchapter is adopted as part of the reorganization of
the TDMHMR rule base to reflect current operational and organi-
zational relationships. The contemporaneous adoption and re-
peal of these subchapters fulfill the requirements of the Texas
Government Code, §2001.039, concerning the periodic review
of agency rules.

Language has been modified in §414.755(d)(1)(B)(iii), (2)(B)(iii),
and (3)(B)(i)-(ii) to broaden the possible scope of the advocate’s
representation on the IRB. Language has been added to
§414.757(a) requiring research proposals that extend human
subjects’ use of an investigational medication or device as the
primary treatment after discharge from the facility to contain
assurances that subjects receive appropriate continuity of
care. Language in §414.757(f) was modified to clarify that any
research proposal described in paragraphs (1)-(3) required ap-
proval by the TDMHMR medical director. The proposed phrase
"from prospective human subjects" in §414.758(a)(1) and (2)
has been deleted because it wrongly implied that informed con-
sent could not be obtained from the LAR. Language has been
added to §414.758(b)(1) clarifying that, before approaching
potential subjects who have previously objected to participating
in a research protocol, the key researcher must obtain approval

of the subjects’ LARs, if applicable. Language has been
modified in §414.760(b)(3) requiring the ORA to ensure that the
agency funding the research is notified of confirmed misconduct
in science, rather than allegations of misconduct in science.
Language has been added to the same paragraph requiring the
ORA to ensure that the IRB that approved the research protocol
is notified of confirmed misconduct in science in the research
study. Language has been added to §414.761(5) requiring the
ORA to report misconduct in science information in accordance
with 42 CFR 50, Subpart A.

Written comment on the proposal was received from Advocacy,
Inc., Austin; a private citizen, Heath; a professor and vice chair
for research at the University of Texas Medical School, Houston;
a parent of a state school resident, Garland; and Lubbock Re-
gional MHMR Center, Lubbock.

One commenter stated that the proposed rules provide a fair
compromise between protecting the rights of the individual, in-
cluding the right to informed consent and freedom from coercion,
without making the research environment so cumbersome that
it would impede much needed and valued research. TDMHMR
appreciates the commenter’s support of the proposed rules.

One commenter expressed full agreement with the proposed
rules. TDMHMR appreciates the commenter’s agreement.

Two commenters disagreed with the prohibition of research pro-
tocols that extend a human subject’s use of placebos into the
community in §414.754(j)(3). One of the commenters stated that
situations exist in which an outpatient placebo-controlled study is
necessary in order to determine efficacy of a maintenance treat-
ment. The other commenter, who is an active clinical researcher,
stated that studies done in the community with a placebo do not
always carry high risk. The commenter noted that "the benefits of
a subject’s close supervision, free medical care, and early with-
drawal from such trials in the early phase (to minimize distress)
can often outweigh the small theoretical risk" and "patients with
stable psychotic conditions with no prior history of self-harm or
violence can safely be monitored in such a scenario." The com-
menter suggested that the rules provide for a "second opinion
from an outside consultant (who is a practicing clinical or aca-
demic psychiatrist)" in cases in which Central Office denies ap-
proval for the research study. TDMHMR responds that the rules’
prohibition of research protocols that extend a human subject’s
use of placebos into the community is consistent with the rules’
applicability and scope, which are limited to research conducted
in TDMHMR facilities. Although TDMHMR agrees with the com-
menters that studies conducted in the community with a placebo
have value and do not always carry high risk, TDMHMR must
consider the effects that such studies would have on facility re-
sources and the facility’s designated IRB, which is responsible
for monitoring all research protocols that it approves. Regarding
a second opinion from an outside consultant when Central Office
denies approval for the research study, TDMHMR responds that
Central Office does not approve or deny research proposals; a
facility’s designated IRB and the facility CEO are responsible for
approving and denying research proposals. If the commenter is
referring to §414.757(f), in which certain research proposals re-
quire additional approval from the TDMHMR medical director in
Central Office, then TDMHMR responds that, although the rules
do not preclude the medical director from seeking a second opin-
ion, it declines to require that a second opinion be obtained be-
cause the medical director is ultimately responsible for making
the final decision. TDMHMR notes that an outside consultant
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would be unable to consider the varied issues that may be a
consideration in approval or disapproval by the medical director.

Regarding the definition of "assent" in §414.753(1), one com-
menter asked how an individual who does not have capacity or
legal authority to consent could make an affirmative agreement
to participate in research. The commenter requested that
the definition be deleted because "TDMHMR must have ’in-
formed consent’ to allow individuals to participate in research."
TDMHMR responds that the subchapter’s use of the term
"assent" in §414.758 does not negate the requirement to obtain
informed consent. It merely requires that procedures be in place
to attempt, to the extent possible given the prospective subject’s
capacity, to obtain the subject’s assent to participation after the
subject’s LAR has provided consent. TDMHMR declines to
delete the definition.

Regarding TDMHMR’s assurances of protection for human sub-
jects in §414.754(e), (m), and (n), one commenter stated that
she did not trust TDMHMR to comply with its rules because "the
same people who allowed the QLS (Quality of Life Study) vio-
lations to happen are the ones who are suppose(d) to see this
protection is done." The commenter stated she identified three
violations related to confidentiality and informed consent in the
1995-1996 research study. TDMHMR responds that concerns
raised by the Quality of Life Study were given major considera-
tion in the previous revision of the department’s research rules.
The new rules governing research in facilities became effective
in November 1996 after the QLS concluded. The new rules ar-
ticulated TDMHMR’s policy that the guiding principle for all re-
search involving human subjects is the safety, well-being, and
dignity of the subject. The rules also were revised to contain ad-
ditional safeguards and procedures that provided a higher level
of scrutiny of research proposals and greater protection for hu-
man subjects. The provisions of this subchapter continue to pro-
vide for that high level of scrutiny of research proposals and pro-
tection for human subjects.

Regarding membership of the facility IRB and the university
IRB in §414.755(d)(1)(B)(ii) and (iii) and §414.755(d)(2)(B)(ii)
and (iii), one commenter requested that references to family
member and advocate be changed to LAR (legally authorized
representative). The commenter objected to "an advocate like
Advocacy, Inc." being a member of a designated IRB. TDMHMR
responds that the role of the "family member" or "advocate" as
an IRB member is to provide input and perspectives related
to the mental disorders/conditions and concerns of the popu-
lation(s) served by the facility. TDMHMR declines to change
the language as requested because it would unnecessarily
eliminate qualified persons from serving on an IRB. TDMHMR
notes that the rule requirement does not preclude an LAR from
being an IRB member, if the LAR were also a family member
or advocate.

Regarding a description of the research protocol in
§414.757(a)(1), one commenter suggested adding two
subparagraphs requiring the research protocol description to
include a process to protect confidentiality and a process to
obtain and document informed consent. TDMHMR responds
that adding language as suggested by the commenter is un-
necessary because federal regulations, specifically 45 CFR 46,
§46.111 (which are adopted by reference), require IRB approval
to be dependent on the protocol meeting the regulations’
criteria for obtaining and documenting informed consent and for
protection of confidentiality.

Regarding the research review and documentation process for
the university IRB and the Central Office IRB in §414.757(e)(2)-
(4), one commenter objected to the facility CEO having "all the
control and approval." The commenter requested that language
be added requiring the facility IRB to review and approve the
research proposal in addition to the facility CEO. TDMHMR de-
clines to add language requiring the facility IRB to review and ap-
prove the research proposal because the processes described
in paragraphs (2)-(4) indicate that the facility does not have a fa-
cility IRB. (The process described in paragraph (1) indicates that
the facility has a facility IRB.) TDMHMR notes that §414.755(b)
requires each facility that participates in research to have a des-
ignated IRB, which can be a facility IRB, another facility’s IRB, a
university IRB, or the Central Office IRB. Additionally, TDMHMR
does not agree that the facility CEO has "all the control and ap-
proval" and notes that a facility CEO cannot approve a research
protocol that has been disapproved by the facility’s designated
IRB. TDMHMR also notes that an IRB reviews research propos-
als using established criteria related to ethical principles and pro-
tection of human subjects, while a facility CEO reviews research
proposals for their potential impact on the facility’s operations
and resources.

Regarding informed consent in §414.758(a)(1)-(2), one com-
menter suggested adding "or LAR" after the phrase "obtaining
and documenting informed consent from prospective human
subjects." TDMHMR responds that, although the definition of
"informed consent" provides for an LAR’s approval, it agrees
with the commenter’s perception that the phrase "from prospec-
tive human subjects" in §414.758 seems to imply that informed
consent cannot be obtained from the LAR. Rather than adding
"or LAR," TDMHMR has deleted the phrase "from prospective
human subjects" from §414.758(a)(1) and (2).

Regarding minors and informed consent in §414.758(a)(3), one
commenter requested that the requirement apply to individu-
als with LARs as well as minors. TDMHMR declines to add
language as requested by the commenter because the para-
graph requires compliance with 45 CFR 46, §46.408, which con-
cerns only minor children. TDMHMR notes that the specifically
cited federal regulations (i.e., 45 CFR 46, §46.408) do not pro-
vide additional protections for minors as human subjects. The
regulations mainly ensure that parents of minor children are af-
forded their full rights and responsibilities, which are substantially
broader than the rights and responsibilities of parents of adult
children and for an LAR of an adult.

Regarding approaching individuals who previously objected
or who have not given actual consent in §414.758(b)(1), one
commenter suggested adding a sentence to state, "These
approaches will only be attempted after obtaining the consent
of the individual’s LAR." TDMHMR responds by modifying
language which addresses the commenter’s concern.

Regarding assessing comprehension and capacity throughout
the course of the research protocol in §414.758(b)(2), one com-
menter stated that the paragraph should be deleted because "it
is already covered under (1)." TDMHMR disagrees that para-
graph (1) covers the same issues contained in paragraph (2),
and declines to delete paragraph (2). The circumstance in para-
graph (2), which concerns consumers who are participating in a
research protocol, requires action by key researchers to assess
subjects’ capacity and provide information on an ongoing basis
to assure maximum comprehension of the various aspects of the
research protocol that affect the subject.
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Regarding the Office of Research Administration’s (ORA’s)
actions when it receives a report of alleged misconduct in
science in §414.760(b), one commenter recommended adding
a requirement for the ORA to notify the human subjects or their
LARs of the allegation and the disposition. TDMHMR declines
to add a requirement as suggested because misconduct in
science is generally related to the integrity of research data.
Notifying human subjects or their LARs of alleged or confirmed
misconduct in science that does not affect the health, welfare,
or rights of human subjects would serve no useful purpose.
TDMHMR supports the exchange of vital information between
key researchers and human subjects or their LARs that is
related to the health, welfare, and rights of human subjects
and notes that federal regulations require such exchange of
information. Section 46.109(b) of 45 CFR 46 addresses the
IRB’s responsibility for ensuring the provision of information to
subjects and LARs that the IRB determines would meaningfully
add to the protection of their rights and welfare. To ensure the
IRB has access to information in which to make a determination,
language has been added to §414.760(b)(3) requiring the IRB
that approved the research protocol to be notified of confirmed
cases of misconduct in science. Additionally, §46.116(b)(5)
of 45 CFR 46 requires that each subject or LAR be notified
of "significant new findings developed during the course of
the research which may relate to the subject’s willingness to
continue participation."

Regarding the ORA in §414.761, one commenter asked "Did
this exist in 1995-1996?" The commenter mentioned the Qual-
ity of Life Study conducted in 1995-1996 and three violations
she identified. TDMHMR responds that the ORA did not exist
in 1995-1996. TDMHMR notes that the adoption of the previ-
ous subchapter governing research (Chapter 405, Subchapter
P), which became effective November 1, 1996, contained addi-
tional safeguards and procedures that provided a higher level of
scrutiny of research proposals and greater protection for human
subjects. The provisions of this subchapter continue to provide
for that high level of scrutiny of research proposals and protec-
tion for human subjects.

The new rules are adopted under the Texas Health and Safety
Code, §532.015, which provides the Texas MHMR Board (board)
with broad rulemaking authority, and §576.021, which states that
a patient receiving mental health services under the Texas Men-
tal Health Code (Texas Health and Safety Code, Title 7, Subtitle
C) has the right to refuse to participate in a research program.

§414.751. Purpose.
The purpose of this subchapter is to establish uniform guidelines for the
review, approval, conduct, and oversight of research in facilities that:

(1) ensure the protection of the rights and welfare of human
subjects involved in research;

(2) provide for the creation and utilization of a designated
Institutional Review Board (IRB) for each facility electing to be in-
volved in the conduct of research;

(3) provide for the investigation of allegations of miscon-
duct in science related to research conducted at a facility;

(4) conform with the requirements of Title 45, Code of Fed-
eral Regulations, Part 46 (Protection of Human Subjects), which is
adopted by reference and referenced as Exhibit A in §414.762 of this
title (relating to Exhibits).

§414.752. Application.
This subchapter applies to all research involving:

(1) individuals receiving services from a facility; or

(2) facility resources (e.g., employees, property, and non-
public information).

§414.753. Definitions.

The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise:

(1) Assent - Affirmative agreement of a prospective human
subject to participate in research, which is obtained when the subject
does not have capacity or legal authority to consent.

(2) Central Office - TDMHMR’s administrative offices in
Austin.

(3) Designated institutional review board (IRB) - The IRB,
chosen by the facility and approved by the Office of Research Admin-
istration in accordance with this subchapter, that will review, approve,
and monitor all research to be conducted at the facility.

(4) Facility - Any state hospital, state school, state center,
or any other entity which is now or hereafter made a part of TDMHMR.

(5) Facility rights officer - An employee appointed by a fa-
cility CEO to protect and advocate for the rights of persons receiving
services from the facility.

(6) Human subject - Consistent with §46.102(f) of 45 CFR
46, referenced as Exhibit A in §414.762 of this title (relating to Ex-
hibits), a living individual about whom a key researcher conducting
research obtains:

(A) data through intervention or interaction with the in-
dividual; or

(B) identifiable private information.

(7) Individual - A person who has received or is receiving
mental health or mental retardation services from a facility.

(8) Informed consent - The knowing approval of an indi-
vidual or an individual’s legally authorized representative (LAR) to
participate in a research study, given under the individual’s or LAR’s
ability to exercise free power of choice without undue inducement or
any element of force, fraud, deceit, duress, or other form of constraint
or coercion.

(9) Institutional review board (IRB) - A board whose mem-
bership meets the requirements of §414.755(d) of this title (relating to
Designated Institutional Review Board (IRB)), and whose purpose is
to review and approve proposed research as well as oversee the conduct
of approved research.

(10) Investigation (of misconduct in science) - The formal
examination and evaluation of all relevant facts to determine if miscon-
duct in science has occurred.

(11) Investigational medication or device - Any drug, bio-
logical product, or medical device under investigation for human use
that is not currently approved by the Food and Drug Administration for
the indication being studied.

(12) Key researcher - A principal investigator, a co-inves-
tigator, or a person who has direct and ongoing contact with human
subjects participating in a research study or with prospective human
subjects.

(13) Legally authorized representative (LAR) - A person
or judicial or other body authorized under applicable law to consent on
behalf of a prospective human subject to the subject’s participation in
a research study.
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(14) Mental health priority population - Persons with
mental illness, including severe emotional disturbance, identified in
TDMHMR’s current strategic plan as being most in need of mental
health services.

(15) Mental retardation priority population - Persons with
mental retardation identified in TDMHMR’s current strategic plan as
being most in need of mental retardation services.

(16) Minimal risk - The probability and magnitude of harm
or discomfort anticipated in the research are not greater in and of them-
selves than those ordinarily encountered in daily life or during the per-
formance of routine psychical or psychological examination or tests.

(17) Misconduct in science - The fabrication, falsification,
plagiarism, or other practices that seriously deviate from those that
are commonly accepted within the scientific community for propos-
ing, conducting, or reporting research. It does not include honest error
or honest differences in interpretations or judgments of data.

(18) Office of Research Administration (ORA) - The Cen-
tral Office department that is responsible for the duties described in
§414.761 of this title (relating to Responsibilities of the Office of Re-
search Administration (ORA)).

(19) Principal investigator - The person identified as re-
sponsible for conducting a research study.

(20) Research - A systematic investigation, including re-
search development, testing and evaluation, designed to develop or con-
tribute to generalizable knowledge. Activities that meet this definition
constitute research for purposes of this subchapter whether or not they
are conducted or supported under a program which is considered re-
search for other purposes. For example, certain demonstration and ser-
vice programs may include research activities.

(21) TDMHMR - The Texas Department of Mental Health
and Mental Retardation.

§414.754. General Principles.
(a) Participation in research that can advance scientific knowl-

edge of mental disorders is integral to the mission of TDMHMR.
TDMHMR recognizes and accepts its obligation to protect the rights
of human subjects involved in research and supports, as a minimum
standard, the preservation of those rights that are constitutionally
and legally guaranteed and protected, and adopts the policy that the
guiding principle for all research involving human subjects is the
safety, well-being, and dignity of the subject.

(b) To ensure the protection of human subjects involved in
research at its facilities, TDMHMR promulgates this subchapter and
adopts by reference Title 45, Code of Federal Regulations, Part 46 (Pro-
tection of Human Subjects), referenced as Exhibit A in §414.762 of this
title (relating to Exhibits).

(c) To ensure ethical principles are maintained when research
involving human subjects is conducted at its facilities, TDMHMR
adopts by reference "The Belmont Report: Ethical Principles and
Guidelines for the Protection of Human Subjects of Research, Report
of the National Commission for the Protection of Human Subjects of
Biomedical and Behavioral Research" (April 18, 1979), referenced as
Exhibit B in §414.762 of this title (relating to Exhibits).

(d) Unless scientifically justified, individuals may not be ex-
cluded from participating in research on the basis of personal character-
istics, such as race, color, ethnicity, national origin, religion, sex, age,
disability, sexual orientation, or political affiliation.

(e) TDMHMR recognizes and expresses a commitment to
conducting research in a manner that is consistent with the best

interests and protection of confidentiality and the personal rights of
human subjects involved in the research. This includes conducting
research in a manner that protects individuals from participating in
research activities that conflict with their individual treatment goals.

(f) Individuals receiving mental health services under an order
of protective custody pursuant to the Texas Health and Safety Code,
Chapter 574, may not be approached about participation in a research
study involving an investigational medication or device prior to the en-
try of an order for temporary or extended mental health services.

(g) No research involving human subjects may be conducted
unless the risks to human subjects are minimized and are reasonable in
relation to the anticipated benefits.

(h) No undue inducement or coercion may be used to encour-
age human subjects to participate in a research study.

(i) Research may not be conducted with human subjects who
are involuntarily committed if the research involves:

(1) placebos as the primary medication therapy;

(2) medication or doses of medication as the primary med-
ication therapy which are known to be ineffective for the targeted dis-
order or condition; or

(3) an investigational medication or device that is proposed
to be undertaken when previous research on the medication or device
with 100 human subjects or fewer has provided minimal or no docu-
mentation of the efficacy and safety of the medication or device for the
population with the targeted disorder or condition.

(j) Research may not be conducted at a facility if the protocol:

(1) extends the use of a placebo or washout period unrea-
sonably;

(2) deprives the human subject of reasonable relief; or

(3) extends a human subject’s use of placebos as the pri-
mary medication therapy after the subject is discharged from the facil-
ity.

(k) Research conducted at a facility may not hinder the facil-
ity’s ability to accomplish its primary purpose.

(l) Unless otherwise provided for in this subchapter, research
involving human subjects may not be conducted at a facility unless:

(1) the research has been reviewed and approved by the fa-
cility’s designated IRB in accordance with §414.757 of this title (relat-
ing to Review and Approval of Proposed Research);

(2) the facility CEO has agreed to have the research con-
ducted at the facility; and

(3) if required, the necessary assurance and certification
has been submitted to the appropriate federal agency, (e.g., Health and
Human Services, Food and Drug Administration) and the agency has
indicated its approval.

(m) A human subject involved in research or his/her LAR is
entitled to file a complaint about alleged mistreatment or other concerns
relating to the research with the facility’s rights officer or with any other
applicable complaint mechanism in place.

(n) All research undertaken at facilities must be conducted
with a fundamental commitment to high ethical standards regarding
the conduct of scientific research. Any evidence of allegations of
misconduct in science shall be reviewed and investigated promptly and
thoroughly in accordance with 42 CFR 50, Subpart A, (Responsibility
of PHS Awardee and Applicant Institutions for Dealing With and
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Reporting Possible Misconduct in Science), which is adopted by
reference and referenced as Exhibit C in §414.762 of this title (relating
to Exhibits), and §414.760 of this title (relating to Investigation of
Allegations of Misconduct in Science).

§414.755. Designated Institutional Review Board (IRB).

(a) Each facility electing to participate in research must have a
designated IRB for the purpose of reviewing, approving, and monitor-
ing all research conducted at that facility, with the exception of research
involving multiple facilities as provided by subsection (c) of this sec-
tion.

(b) A facility may choose one of the following options for its
designated IRB, which must be approved by the ORA as outlined in
subsection (f) of this section.

(1) Facility IRB. An IRB, established and operated by a fa-
cility, whose membership meets the requirements described in subsec-
tion (d) of this section.

(2) Another facility’s IRB. A facility IRB as described in
paragraph (1) of this subsection.

(3) University IRB. An IRB, established and operated by a
university and whose membership meets the requirements described in
subsection (d) of this section.

(4) Central Office IRB. An IRB, established and oper-
ated by Central Office, whose membership meets the requirements
described in subsection (d) of this section.

(c) A facility’s CEO or a facility’s designated IRB may request
that the Central Office IRB act as the facility’s designated IRB for a
research study that involves multiple facilities.

(d) The membership of the IRB must comply with the require-
ments in §46.107 of 45 CFR 46, referenced as Exhibit A in §414.762
of this title (relating to Exhibits) and this subsection.

(1) Facility IRB. Membership of a facility IRB must in-
clude at least three members who are familiar with the mental disor-
ders/conditions and concerns of the population(s) served by the facility
or facilities.

(A) At least one of the three members described in para-
graph (1) of this subsection must be a professional in the field of mental
health or mental retardation, as appropriate to the facility or facilities.

(B) At least two of the three members described in para-
graph (1) of this subsection must be:

(i) a person who is or has been in the mental health
priority population or mental retardation priority population, as appro-
priate to the facility or facilities;

(ii) a family member of a person who is or has been
in the mental health priority population or mental retardation priority
population, as appropriate to the facility or facilities; or

(iii) an advocate for persons who are or have been
in the mental health priority population or mental retardation priority
population, as appropriate to the facility or facilities.

(2) University IRB. Membership of a university IRB must
include at least three members or ad hoc members who are familiar
with the mental disorders/conditions and concerns of the population(s)
served by the facility or facilities.

(A) At least one of the three members described in para-
graph (2) of this subsection must be a professional in the field of mental
health or mental retardation, as appropriate to the facility or facilities.

(B) At least two of the three members described in para-
graph (2) of this subsection must be:

(i) a person who is or has been in the mental health
priority population or mental retardation priority population, as appro-
priate to the facility or facilities;

(ii) a family member of a person who is or has been
in the mental health priority population or mental retardation priority
population, as appropriate to the facility or facilities; or

(iii) an advocate for persons who are or have been
in the mental health priority population or mental retardation priority
population, as appropriate to the facility or facilities.

(3) Central Office IRB. Membership of the Central Office
IRB must include local representation from various regions of the
state and at least three members who are familiar with the mental
disorders/conditions and concerns of the population(s) served by
TDMHMR.

(A) At least one of the three members described in para-
graph (3) of this subsection must be a professional in the field of mental
health and mental retardation.

(B) At least two of the three members described in para-
graph (3) of this subsection must be:

(i) a person who is or has been in the mental health
priority population, a family member of a person who is or has been in
the mental health priority population, or an advocate for persons who
are or have been in the mental health priority population; and

(ii) a person who is or has been in the mental retar-
dation priority population, a family member of a person who is or has
been in the mental retardation priority population, or an advocate for
persons who are or have been in the mental retardation priority popu-
lation.

(e) Each IRB must have written policies and procedures that
are consistent with this subchapter and TDMHMR’s rules governing
the care and protection of individuals as described in §414.763(4) of
this title (relating to References) and that address:

(1) the functions and operations of the IRB as required by
§46.103(b)(4) and (b)(5) of 45 CFR 46 (Exhibit A);

(2) the review or screening process to determine whether
proposed research is exempt from the requirements of federal regula-
tions made in accordance with §46.101(b) of 45 CFR 46 (Exhibit A),
including required documentation, and any necessary approvals;

(3) the process for ensuring that each IRB member and key
researcher involved in an approved research study receives documented
training in applicable ethics, laws, and regulations governing research
involving human subjects; and

(4) the process for disclosing and considering potential
conflicts of interest, financial or otherwise, by IRB members and key
researchers.

(f) ORA approval of a designated IRB.

(1) A facility seeking approval for its own facility IRB, an-
other facility’s IRB, or a university IRB as its designated IRB, as de-
scribed in subsection (b)(1), (b)(2), or (b)(3) of this section, must sub-
mit the following to the ORA:
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(A) IRB membership information in sufficient detail to
determine compliance with subsection (d) of this section and which de-
scribes each member’s chief anticipated contribution to IRB delibera-
tions, and any employment or other relationship between each member
and the facility, university, or Central Office, as appropriate;

(B) the written policies and procedures described in
subsection (e) of this section;

(C) the written policy for the communication of IRB de-
liberations, recommendations, and decisions to the facility CEO and
the ORA; and

(D) if approval is for a university IRB or another facil-
ity’s IRB, a copy of the written agreement in which the university IRB
or other facility IRB accepts responsibility for reviewing, approving,
and monitoring all research to be conducted at the facility seeking ap-
proval.

(2) A facility seeking approval for the Central Office IRB
as its designated IRB, as described in subsection (b)(4) of this section,
must submit a written request from the facility CEO to the ORA.

(g) The ORA shall review the information submitted by the fa-
cility and will approve, disapprove, or enter into negotiations to attain
approval for the IRB as the facility’s designated IRB. The ORA will
provide written notice of approval or disapproval to the requesting fa-
cility.

(h) Any change in a designated IRB’s membership, policies,
or procedures must be reported to and approved by the ORA.

(i) The ORA may require that a designated IRB comply with
additional requirements related to documentation and approval if the
ORA determines that such requirements are necessary to ensure the
protection of human subjects.

(j) The ORA may revoke approval of a designated IRB at any
time the ORA determines the IRB fails to maintain standards in accor-
dance with federal regulations and this subchapter.

§414.756. IRB Functions and Operations.

(a) Each designated IRB shall:

(1) follow its written policies and procedures as described
in §414.755(e) of this title (relating to Designated Institutional Review
Board (IRB));

(2) function in accordance with §46.108 of 45 CFR 46 (Ex-
hibit A);

(3) ensure proposed research is reviewed and approved in
accordance with this subchapter;

(4) except when an expedited review is used as described
in §46.108(b) of 45 CFR 46 (Exhibit A), ensure proposed research is
reviewed and approved only at meetings in which at least one of each
of the following members are present, participating, and voting:

(A) a member who satisfies the requirements of
§414.755(d)(1)(A), (d)(2)(A), or (d)(3)(A) of this title (relating to
Designated Institutional Review Board (IRB)), as appropriate to the
IRB; and

(B) a member who satisfies the requirements of
§414.755(d)(1)(B), (d)(2)(B), or (d)(3)(B) of this title (relating to
Designated Institutional Review Board (IRB)), as appropriate to the
IRB, and in the case of the Central Office IRB, as appropriate to the
facility or facilities for which the research is proposed.

(5) exercise appropriate oversight to ensure that:

(A) its policies and procedures designed for protecting
the rights and welfare of human subjects are being effectively applied;
and

(B) research is being conducted at the facility or facili-
ties in accordance with the approved protocol;

(6) maintain records of its operations in accordance with
§46.115 of 45 CFR 46 (Exhibit A);

(7) submit to the ORA documentation of its continuing re-
view of all approved and active research protocols; and

(8) immediately notify the ORA of any unanticipated seri-
ous problems or events involving risks to the human subjects or others.

(b) Each designated IRB has the authority to suspend or termi-
nate research that is not being conducted in accordance with the IRB’s
requirements or that has been associated with significant unexpected
harm to human subjects. Any suspension or termination of research
shall be in writing and include a statement of the reasons for the IRB’s
actions and shall be reported promptly to the principal investigator, ap-
propriate facility or facilities officials, and the ORA.

§414.757. Review and Approval of Proposed Research.

(a) All proposed research must be submitted to the facility’s
designated IRB and contain adequate written information for the IRB
to determine whether the requirements described in §46.111 of 45 CFR
46, referenced as Exhibit A in §414.762 of this title (relating to Ex-
hibits), are satisfied, including the following:

(1) A complete description of how the research protocol
will be implemented at the facility or facilities, including;

(A) the process for recruiting and screening human sub-
jects;

(B) how many subjects are required at the facility or fa-
cilities; and

(C) the process for and level of clinical monitoring of
human subjects throughout the research period.

(2) A thorough justification of the research protocol and
proposed analyses, including;

(A) a description of the procedures designed to mini-
mize risks to subjects; and

(B) the scientific rationale for targeting the proposed
population(s) as human subjects.

(3) If the proposed research would extend human subjects’
use of an investigational medication or device as the primary treatment
after the subjects are discharged from the facility, then the research pro-
posal must also contain a memorandum of agreement between the prin-
cipal investigator and each local authority responsible for subjects’ con-
tinuity of care that delineates responsibility for each continuity of care
activity, as required by TDMHMR rules, including how these activities
will be coordinated and communicated. The delineated responsibilities
must ensure subjects receive appropriate care after their discharge from
the facility and following the conclusion of their participation in the re-
search study.

(b) Each designated IRB shall review all proposed research at
the facility in accordance with §46.109 of 45 CFR 46 (Exhibit A) and
§414.758 of this title (relating to Informed Consent).

(c) Each designated IRB has the authority to approve, require
modifications to, or disapprove any proposed research. Approval of
proposed research shall be based on:
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(1) the requirements described in §46.111 of 45 CFR 46
(Exhibit A), concerning criteria for IRB approval of research;

(2) the requirements described in §414.758 of this title (re-
lating to Informed Consent);

(3) the requirements described in §414.759 of this title (re-
lating to Human Subject Selection); and

(4) consideration of the information described in subsec-
tion (a)(1)-(2) of this section.

(d) The designated IRB may take into consideration delibera-
tions and reviews from another IRB that has approved the protocol for
a specific research proposal, but the designated IRB is ultimately re-
sponsible for approval of the proposed research.

(e) Research review and documentation process.

(1) Facility IRB as the designated IRB. The research re-
view and documentation process for a facility IRB, as described in
§414.755(b)(1) and (2) of this title (relating to Designated Institutional
Review Board (IRB)), is generally as follows.

(A) The research proposal is reviewed by the facility
IRB and, if approved, forwarded to the CEO of the facility where the
research is to be conducted.

(B) The facility CEO is informed of the facility IRB’s
approval or disapproval and recommendations, if any.

(C) If the research proposal is approved by the facility
IRB, the facility CEO considers the facility IRB’s recommendations,
if any, and either approves or disapproves the research proposal for
implementation at the facility.

(D) If the research proposal is approved, the ORA is
notified in writing of the CEO’s and IRB’s approval including copies of
the IRB’s meeting minutes concerning the review of the proposal, the
proposal itself, and the CEO’s and IRB’s documentation of approval.

(2) University IRB as the designated IRB. The research re-
view and documentation process for a facility using a university IRB is
generally as follows.

(A) the research proposal is screened by the facility
CEO and, if determined appropriate for implementation at the facility,
forwarded to the university IRB for review.

(B) The research proposal is reviewed by the university
IRB.

(C) The facility CEO is informed of the university
IRB’s approval or disapproval and recommendations, if any.

(D) If the research proposal is approved by the univer-
sity IRB, the facility CEO considers the university IRB’s recommenda-
tions, if any, and either approves or disapproves the research proposal
for implementation at the facility.

(E) If the research proposal is approved, the ORA is no-
tified in writing of the CEO’s and IRB’s approval including copies of
the IRB’s meeting minutes concerning the review of the proposal, the
proposal itself, and the CEO’s and IRB’s documentation of approval.

(3) Central Office IRB as the designated IRB. The research
review and documentation process for a facility using the Central Office
IRB is generally as follows.

(A) The research proposal is screened by the facility
CEO and, if determined appropriate for implementation at the facil-
ity, forwarded to the Central Office IRB.

(B) The research proposal is reviewed by the Central
Office IRB.

(C) The facility CEO is informed of the Central Office
IRB’s approval or disapproval and recommendations, if any.

(D) If the research proposal is approved by the Central
Office IRB, the facility CEO considers the Central Office IRB’s rec-
ommendations, if any, and either approves or disapproves the research
proposal for implementation at the facility.

(E) If the research proposal is approved, the ORA is no-
tified in writing of the CEO’s and IRB’s approval including copies of
the IRB’s meeting minutes concerning the review of the proposal, the
proposal itself, and the CEO’s and IRB’s documentation of approval.

(4) Central Office IRB as a facility’s designated IRB for
research studies involving multiple facilities. When a facility’s desig-
nated IRB or CEO requests that the Central Office IRB act as its des-
ignated IRB for a research study involving multiple facilities, pursuant
to §414.755(c) of this title (relating to Designated Institutional Review
Board (IRB)), then the research review and documentation process is
generally as follows.

(A) The research proposal is reviewed and approved by:

(i) each facility CEO;

(ii) the Central Office IRB; and

(iii) the appropriate Central Office director(s), (i.e.,
director of state mental health facilities or director of state mental re-
tardation facilities).

(B) If the research proposal is approved by the facility
CEOs, the Central Office IRB, and the appropriate Central Office direc-
tor(s), the ORA is notified in writing of the approval, including copies
of the IRB’s meeting minutes concerning the review of the proposal,
the proposal itself, and documentation of approval of the CEOs and the
Central Office IRB.

(f) In addition to approval by the designated IRB and facility
CEO, review and approval by the TDMHMR medical director is re-
quired for any research proposal involving:

(1) a placebo as the primary medication therapy;

(2) medication or doses of medication as the primary med-
ication therapy which are known to be ineffective for the targeted dis-
order or condition; or

(3) an investigational medication or device.

(g) The review process for proposed research may require ad-
ditional steps as necessary, (e.g., in the event a proposal is initially re-
jected).

(h) The facility CEO or designee is responsible for ensuring
that all key researchers are qualified to perform any clinical duties as-
signed to them and are knowledgeable of TDMHMR’s rules governing
the care and protection of individuals as described in §414.763(4) of
this title (relating to References).

§414.758. Informed Consent.

(a) Designated IRB’s review of proposed research.

(1) The designated IRB’s review must verify that proce-
dures for obtaining and documenting informed consent meet the re-
quirements in §46.116 and §46.117 of 45 CFR 46, referenced as Ex-
hibit A in §414.762 of this title (relating to Exhibits). Additionally,
informed consent must also address:
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(A) any extension of the subject’s length of stay at the
facility as a result of participation in the research;

(B) if the research involves an investigational medica-
tion or device, the subject’s ability to receive the medication or device
after the research has concluded;

(C) whether the research involves the use of a placebo
and the likelihood of assignment to the placebo condition;

(D) whether the research involves medication or doses
of medication which are known to be ineffective for the targeted disor-
der or condition and the likelihood of assignment to such medication
or doses of medication; and

(E) any risk of deterioration in the subject’s condition
and the potential consequences for such deterioration (e.g., an exten-
sion in the length of stay, the use of interventions such as restraint,
seclusion, or emergency medications).

(2) For research protocols that present greater than minimal
risk, the designated IRB’s review must verify that the procedures for
obtaining and documenting informed consent:

(A) provide for a qualified professional, who is inde-
pendent of the research study, to assess prospective human subjects for
capacity to consent;

(B) describe who will conduct the assessments; and

(C) describe the nature of the assessment and justifica-
tion if less formal procedures to assess capacity will be used.

(3) If minors are the proposed human subjects, the desig-
nated IRB’s review must verify that the requirements in §46.408 (con-
cerning Requirements for Permission by Parents or Guardians and for
Assent by Children) of 45 CFR 46 (Exhibit A) have been met.

(4) The designated IRB’s review must determine that there
are adequate procedures to ensure that each prospective human subject
understands the information provided before obtaining consent and if
the subject cannot understand the information that there are provisions
for obtaining informed consent from the subject’s LAR. If consent is
obtained from the subject’s LAR then procedures must be in place to
attempt, to the extent possible given the prospective subject’s capacity,
to obtain the subject’s assent to participation.

(5) The designated IRB’s review must determine whether
there are safeguards to minimize the possibility of coercion or undue
influence. The research proposal may be approved only if the pos-
sible advantages of the subject’s participation in the research do not
impair the subject’s ability to weigh the risks of the research against
the value of those advantages. Possible advantages within the limited
choice environment of a facility may include enhancement of general
living conditions, medical care, quality of food, or amenities; opportu-
nity for earnings; or change in commitment status.

(b) Obtaining informed consent.

(1) A prospective human subject’s objection to enrollment
in research or a human subject’s objection to continued participation in
a research protocol must be heeded in all circumstances, regardless of
whether the subject or the subject’s LAR has given consent. Objection
may be conveyed verbally, in writing, behaviorally, or by other indica-
tions or means. This does not preclude a key researcher, with approval
of LARs, if appropriate, and acting with a level of sensitivity that avoids
the possibility or the appearance of coercion, from approaching individ-
uals who previously objected to ascertain whether they have changed
their minds or approaching individuals who have not given actual con-
sent to ascertain whether they want to enroll in the research protocol.

(2) Because informed consent is an ongoing process, each
human subject’s comprehension and capacity must be assessed and en-
hanced throughout the course of the research protocol.

§414.759. Human Subject Selection.
The designated IRB’s review of proposed research shall ensure that
the human subject selection process is equitable and that measures are
taken to ensure the research sample is adequately representative of the
population of interest. Subject selection procedures must offer equi-
table opportunity for access to participation in research and access to
potential benefits of participation.

§414.760. Investigation of Allegations of Misconduct in Science.
(a) All research undertaken at facilities shall be conducted with

a fundamental commitment to high ethical standards regarding the con-
duct of scientific research.

(b) Reports of alleged misconduct in science are made to the
ORA, who shall ensure that:

(1) each allegation is reviewed and investigated by an ap-
propriate entity in accordance with 42 CFR 50, Subpart A, referenced
as Exhibit C in §414.762 of this title (relating to Exhibits);

(2) the investigating entity submits to the ORA information
documenting the disposition of each allegation; and

(3) the following are notified of confirmed incidents of
misconduct in science:

(A) the IRB that approved the research protocol; and

(B) the agency funding the research.

§414.761. Responsibilities of the Office of Research Administration
(ORA).
The ORA is responsible for:

(1) approving the establishment or utilization of an IRB by
a facility as the facility’s designated IRB;

(2) providing staff support to the Central Office IRB;

(3) reviewing and developing TDMHMR rules and policies
governing the conduct of research at facilities;

(4) maintaining all documentation regarding a designated
IRB’s review of research for a facility;

(5) receiving reports of misconduct in science, ensuring
each allegation of misconduct in science is reviewed and investigated,
and maintaining and reporting information regarding misconduct in
science as required by the Office of Research Integrity in accordance
with 42 CFR 50, Subpart A, referenced as Exhibit C in §414.762 of this
title (relating to Exhibits); and

(6) providing technical assistance and interpretation of
policies, procedures, TDMHMR rules, and regulations concerning the
conduct of research involving human subjects at facilities.

§414.762. Exhibits.
The following exhibits are referenced in this subchapter, copies
of which are available by contacting TDMHMR, Office of Policy
Development, P.O. Box 12668, Austin, TX 78711-2668:

(1) Exhibit A - Title 45, Code of Federal Regulations, Part
46 (Protection of Human Subjects);

(2) Exhibit B - "The Belmont Report: Ethical Principles
and Guidelines for the Protection of Human Subjects of Research, Re-
port of the National Commission for the Protection of Human Subjects
of Biomedical and Behavioral Research" (April 18, 1979); and
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(3) Exhibit C - Title 42, Code of Federal Regulations, Part
50, Subpart A (Responsibility of PHS Awardee and Applicant Institu-
tions for Dealing With and Reporting Possible Misconduct in Science).

§414.763. References.
The following statutes and TDMHMR rules are referenced in this sub-
chapter:

(1) Title 45, Code of Federal Regulations, Part 46 (Protec-
tion of Human Subjects);

(2) Title 42, Code of Federal Regulations, Part 50, Subpart
A (Responsibility of PHS Awardee and Applicant Institutions for Deal-
ing With and Reporting Possible Misconduct in Science);

(3) Texas Health and Safety Code, Chapter 574 and
§533.035; and

(4) TDMHMR rules governing the care and protection of
individuals, which address:

(A) rights and confidentiality of persons receiving ser-
vices in TDMHMR facilities;

(B) consent to treatment with psychoactive or psy-
chotropic medication;

(C) voluntary and involuntary interventions involving
persons receiving services in TDMHMR facilities; and

(D) abuse, neglect, and exploitation of persons receiv-
ing services in TDMHMR facilities.

§414.764. Distribution.

This subchapter is distributed to:

(1) all members of the Texas Mental Health and Mental Re-
tardation Board;

(2) executive, management, and program staff of Central
Office;

(3) CEOs of all facilities;

(4) advocacy organizations; and

(5) upon request, to any interested person.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 8, 2001.

TRD-200103212
Andrew Hardin
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: July 1, 2001
Proposal publication date: March 30, 2001
For further information, please call: (512) 206-5216

♦ ♦ ♦
CHAPTER 417. AGENCY AND FACILITY
RESPONSIBILITIES
SUBCHAPTER B. CONTRACTS
MANAGEMENT FOR TDMHMR FACILITIES
AND CENTRAL OFFICE

25 TAC §§417.51 - 417.65

The Texas Department of Mental Health and Mental Retardation
(TDMHMR) adopts new §§417.51 - 417.65 of new Chapter 417,
Subchapter B, concerning contracts management for TDMHMR
facilities and Central Office. Sections 417.53 - 417.59, 417.61,
and 417.64 are adopted with changes to the proposed text as
published in the December 29, 2000, issue of the Texas Regis-
ter (25 TexReg 12898-12904). Sections 417.51, 417.52, 417.60,
417.62, 417.63, and 417.65 are adopted without changes. The
repeals of §§401.371 - 401.380 and §§401.387 - 401.390 of
Chapter 401, Subchapter E, concerning contracts management,
the repeals of §§407.51 - 407.58 of Chapter 407, Subchapter B,
concerning construction bidding procedures, and the repeal of
§417.201 of Chapter 417, Subchapter E, concerning TDMHMR
Historically Underutilized Business Program, which the new sec-
tions would replace, are contemporaneously adopted in this is-
sue of the Texas Register.

The new sections describe TDMHMR’s policies for acquisition of
all goods and services by TDMHMR facilities and Central Office
with the exception of Medicaid provider contracts and leases or
contracts for sale of real property. The main difference between
the proposed new subchapter and the subchapters proposed for
repeal is that the new subchapter would require compliance with
procurement rules adopted by the Health and Human Services
Commission, which ensures best value for the agency awarding
the contract. Other differences are the new subchapter’s appli-
cation to construction contracts and the inclusion of protest and
appeal procedures, monitoring requirements, and remedies and
sanctions that TDMHMR may impose for a contractor’s default.

Minor language modifications have been made throughout
the subchapter to correct grammatical errors and to provide
clarifying language. Language has been added to the definition
of "consultant contract" to be consistent with state statute. The
definition of "contractor" has been modified to be consistent with
the definition of "contract." A definition of "consumer services
contract" has been added to describe those contracts that are for
the provision of services delivered to a consumer or consumers.
Language in §417.54(f) has been modified to clarify that all
procurement opportunities over $25,000 must be posted on the
Texas Marketplace/Electronic State Business Daily. Language
has been added to §417.55(f) which prohibits TDMHMR from
contracting with a business entity that, pursuant to the Texas
Family Code, §231.006, is ineligible to receive a contract.

The provision proposed as §417.56(b)(8) has been moved to
§417.56(a) because it applies to all contracts. Language requir-
ing conformity with the rules and regulations of the Texas Depart-
ment of Information Resources and the Legislative Budget Board
has been added to §417.57(d) because such rules and regula-
tions are applicable to automated information systems contracts.
A subsection has been added to §417.57 to clarify requirements
for performance contracts that require a local authority to acquire
a good through a subcontract or to subcontract with a business
entity to develop or create intellectual property. Language has
been added to §417.58(a) stating that before a contract may be
extended or renewed the contractor must have satisfied all eli-
gibility and compliance requirements of state law as of the date
of extension or renewal. The word "contract" has been added to
the title of §417.61, and the section has been modified to address
monitoring requirements specific to performance contracts. The
references in §417.64 have been modified to reflect the changes
made to the subchapter upon adoption.
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Written comment on the proposal was received from the Parent
Association for the Retarded of Texas (PART), Austin, and the
parent of a state school resident, Garland.

Regarding obtaining best value to TDMHMR in §417.54(a), two
commenters stated that TDMHMR’s top priority should be best
value to the individuals it serves and their legally authorized
representatives (LARs) and recommended adding language to
specify such. TDMHMR responds that adding such language
is unnecessary because the definition of "best value" requires
the achievement of "health and human services procurement
objectives as described in §391.21 of Title 1." TDMHMR notes
that the objective in §391.21(4) is to "support the delivery of
services and benefits that best meets the needs of clients
and programs administered by health and human services
agencies."

Regarding contracting with former and retired employees in
§417.55(c), two commenters requested that the rule include
the statutory requirements rather than the statutory cites. The
commenters referred to TDMHMR’s proposed rules governing
contracts management for local authorities (Chapter 412,
Subchapter B), which contains descriptive language relating
to contracting with former employees and officers of a local
authority. TDMHMR declines to include the specific statutory
requirements contained in the referenced cites because the re-
quirements are lengthy and subject to revision by the legislature
every two years. TDMHMR notes that descriptive language was
included in its proposed rules governing contracts management
for local authorities because the requirement is not based in
statute.

Regarding unrestricted access to contractors’ facilities, records,
and data for monitoring purposes in proposed §417.56(b)(8),
two commenters suggested that language be added to include
access to the individuals being served under the contract. The
commenters stated that monitors needed "access to individuals
to monitor more than just ’paperwork’ concerning their individual
programs and services." The commenters also requested
that language be added to allow access to individuals without
reasonable notice. Additionally, the commenters recommended
adding language to state "that any violation of consumer’s or
LAR’s rights will be reported to TDMHMR Hotline 800-252-8154
and LAR, if needed." TDMHMR responds that the rule’s provi-
sion mirrors the language in the Texas Health and Safety Code,
§534.061(c), as it applies to certain community services con-
tracts. The absence of language specific to access to individuals
as a contract provision does not mean that TDMHMR would
not have access to the individuals served by the contractor.
TDMHMR could not comply with the monitoring requirements
contained in proposed §417.61(f)-(g) of this subchapter if it did
not have access to individuals. Regarding access to individuals
without reasonable notice, TDMHMR responds that permitting
access to individuals without reasonable notice could result
in violations of individuals’ right to privacy. TDMHMR notes
that the proposed provision has been moved to §417.56(a)
because it applies to all contracts. Regarding adding language
requiring the reporting of rights violations, TDMHMR responds
that rules governing rights of individuals receiving services
address allegations of rights violations. TDMHMR notes that
§417.56(b)(7) requires contractors providing services to con-
sumers to comply with relevant TDMHMR rules, which include
those rules governing rights of individuals receiving services.

Regarding risk assessment factors in proposed §412.61(f)(2),
two commenters recommended adding "Level of ICAP or level

of ABL of the consumers." The commenters also requested that
Level III monitoring be required for all consumer services and
programs. TDMHMR declines to add the requirement because
TDMHMR facilities do not generally contract for consumer ser-
vices on the basis of consumers’ functioning levels. Facilities
contract for consumer services that facilities are unable to pro-
vide themselves, such as surgical or dental services. In the case
of a facility’s contract with a local general hospital, the facility may
not even know which of its consumers would require the contrac-
tor’s services. TDMHMR notes that proposed language doesn’t
preclude including as a risk assessment factor the functioning
levels of consumers who may be served by the contract. Regard-
ing requiring Level III monitoring for all contracts for consumer
services and programs, TDMHMR declines to add the require-
ment because Level III monitoring would not be appropriate for all
contracts for consumer services. Again, in the case of a facility’s
contract with a local general hospital, it’s possible that in the first
six months of the contract no consumer would receive services
from the contracted hospital. Requiring Level III monitoring for
such a contract would not be a wise use of resources; however,
Level III monitoring may be appropriate in the case of a facility’s
contract with a local dentist who is new to the area. TDMHMR
notes that monitoring requirements must allow for flexibility be-
cause of the wide variety of contracts that are governed by this
subchapter.

Two commenters requested that the reference to §417.56(b)(1)
made in proposed §417.61(g)(2) be changed to refer to
§417.56(b)(1)-(11) instead. TDMHMR declines to change
the reference because it properly references the provision in
§417.56(b)(1) for a consumer services contract to have clearly
defined performance expectations. All of the other paragraphs
in §417.56(b) do not pertain to such performance expectations.

The new sections are adopted under the Texas Health and
Safety Code, §532.015, which provides the Texas Board of
Mental Health and Mental Retardation (board) with broad
rulemaking authority; §533.016, which allows TDMHMR to
adopt rules relating to certain procurements of goods and
services; §533.034, which provides TDMHMR with the authority
to contract for community-based services; §534.059(b), which
requires TDMHMR’s contract rules to provide for sanctions if
TDMHMR intends to sanction a local mental health or mental
retardation authority for failing to comply with its performance
contract; §551.007(c), which requires TDMHMR to adopt rules
relating to awarding contracts for the construction of buildings
and improvements; and the 1999 Appropriations Act, Article II,
Section 2, Rider 13, which states that no funds appropriated
to a health and human service agency may be utilized for
contracts for the purchase of program-related client services
unless such contracts include clearly defined goals, outputs,
and measurable outcomes which directly relate to program
objectives, include clearly defined sanctions or penalties for non
compliance with contract terms and conditions, and specify the
accounting, reporting, and auditing requirements applicable to
funds received under the contract.

§417.53. Definitions.

The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise:

(1) Best value--The optimum combination of economy and
quality that is the result of fair, efficient, and practical procurement de-
cision-making and that achieves health and human services procure-
ment objectives as described in §391.21 of Title 1 (relating to Health
and Human Services Procurement Objectives).
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(2) Business entity--A sole proprietorship, including an in-
dividual, partnership, firm, corporation, holding company, joint-stock
company, receivership, trust, or any other entity recognized by law.

(3) CC&PS--The Central Contracting and Procurement
Support division at Central Office.

(4) Central Office--TDMHMR’s administrative offices in
Austin.

(5) Consultant contract--A contract to retain the services
of a business entity that does not involve the traditional relationship
of employer and employee to study an existing or proposed operation
or project, or to provide advice with regard to the operation or project
consistent with Texas Government Code, Chapter 2254, Subchapter B,
to exclude:

(A) practitioners of professional services (as defined in
this section);

(B) private legal counsel;

(C) investment counselors;

(D) actuaries; or

(E) medical or dental services providers.

(6) Consumer--A person with mental illness or mental re-
tardation receiving services funded by TDMHMR.

(7) Consumer services contract--A contract for the provi-
sion of services delivered to a consumer or consumers.

(8) Contract--A written agreement, including a purchase
order, between a facility or Central Office and a business entity that ob-
ligates the entity to provide goods or services in exchange for money
or other valuable consideration.

(9) Contract director--The TDMHMR employee who is re-
sponsible for contracts management as follows:

(A) at a facility--the director of Contract and Materials
Management section.

(B) at Central Office--

(i) the director of CC&PS or

(ii) the director of the Maintenance and Construc-
tion section.

(10) Contract management--Developing specifications or
scope of work or contractor qualifications, evaluating responses, and
procuring, negotiating, drafting, awarding, executing, monitoring, and
enforcing a contract.

(11) Contractor--A business entity that provides goods or
services in exchange for money or other valuable consideration pur-
suant to a contract.

(12) Facility--Any state hospital, state school, or state cen-
ter operated by the Texas Department of Mental Health and Mental
Retardation.

(13) Higher authority--The TDMHMR employee to whom
the contract director reports, as follows:

(A) at a facility--the superintendent, director, or execu-
tive director.

(B) at Central Office--

(i) the deputy commissioner for finance and admin-
istration; or

(ii) the director of the Support Services division.

(14) Local authority--An entity designated by the
TDMHMR commissioner in accordance with the Texas Health and
Safety Code, §533.035(a).

(15) Performance contract--A written agreement between
TDMHMR and a local authority for the provision of one or more func-
tions as described in the Texas Health and Safety Code, §533.035(a).

(16) Professional services--As specified in the Texas Gov-
ernment Code, §2254.002, those services:

(A) within the scope of the practice, as defined by state
law, of:

(i) accounting;

(ii) architecture;

(iii) landscape architecture;

(iv) land surveying;

(v) medicine;

(vi) optometry;

(vii) professional engineering;

(viii) real estate appraising; or

(ix) professional nursing; or

(B) provided in connection with the professional em-
ployment or practice of a person who is licensed or registered as:

(i) a certified public accountant;

(ii) an architect;

(iii) a landscape architect;

(iv) a land surveyor;

(v) a physician, including a surgeon;

(vi) an optometrist;

(vii) a professional engineer;

(viii) a state certified or state licensed real estate ap-
praiser; or

(ix) a registered nurse.

(17) Respondent--A business entity that submits an oral,
written, or electronic response to a solicitation. The term is intended to
include "bidder," "offeror," "proposer," and other similar terminology
to describe the business entity that responds to a solicitation.

(18) Response--A respondent’s oral, written, or electronic
"bid," "offer," "proposal," "quote," "application," or other applicable
expression of interest to a solicitation.

(19) Solicitation--A written or electronic notification of
TDMHMR’s intent to purchase goods or services, such as a request
for proposals (RFP) or an invitation for bids (IFB).

(20) TDMHMR--The Texas Department of Mental Health
and Mental Retardation.

(21) TDMHMR Contracts Manual--A publication of
TDMHMR’s internal policies and procedures relating to contracting.

§417.54. Procurement.
(a) With the exception of construction contracts, TDMHMR

must acquire goods and services by a method approved by the Health
and Human Services Commission (HHSC) that provides the best value
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to TDMHMR. Acquisition of goods and services must be in accordance
with:

(1) the Texas Government Code, §2155.144;

(2) Health and Human Services Commission rules, 1 TAC,
Part 15, Chapter 391, governing Purchase of Goods and Services by
Health and Human Services Agencies; and

(3) this subchapter.

(b) Pursuant to §391.109(13) of Title 1 (relating to Exceptions
to Competitive Procurement Methods), TDMHMR may waive compet-
itive procurement requirements for purchases of less than $100,000 if
there is a demand of such urgency for the goods or services that a delay
in purchasing would cause operational or financial harm.

(c) As required in §391.165(b) of Title 1 (relating to Stream-
lined Purchasing Standards), TDMHMR’s threshold for streamlined
purchases is $10,000.

(d) TDMHMR must comply with the Uniform Grant Manage-
ment Standards, promulgated by the Governor’s Office of Budget and
Planning, pursuant to the Texas Government Code, Chapter 783, and
1 TAC, Part 1, Chapter 5, Subchapter A, Division 4, when providing
financial assistance to a unit of local government or when providing
block grants to a business entity.

(e) To increase purchases and contract awards to historically
underutilized businesses, TDMHMR adopts by reference rules of the
General Services Commission (GSC) contained in 1 TAC, Part 5, Chap-
ter 111, §§111.11 - 111.27 (relating to Historically Underutilized Busi-
ness Program).

(f) Pursuant to the Texas Government Code, §2155.083, all
procurement opportunities over $25,000 must be posted on the Texas
Marketplace/Electronic State Business Daily.

(g) TDMHMR may reject any or all responses or any part of a
response. TDMHMR reserves the right to cancel a solicitation without
award for any reason or for no reason.

(h) Upon written request by an unsuccessful respondent,
TDMHMR will provide an explanation of the reason(s) why the
respondent’s response was not selected for award.

§417.55. Accountability.
(a) Conflicts of interests and standards of conduct for

TDMHMR employees and officers.

(1) Conflicts of interest. TDMHMR employees and offi-
cers may not have a conflict of interest in contracts management. An
employee or officer has a conflict of interest when the employee, of-
ficer, or a person related within the second degree of consanguinity or
affinity to the employee or officer, intends to have or has:

(A) actual employment with a respondent or contractor;

(B) paid consultation with a respondent or contractor;

(C) membership on a respondent’s or contractor’s
board of directors;

(D) ownership of 10% or more of the voting stock of
shares of a respondent or contractor;

(E) ownership of 10% or more or $5,000 or more of the
fair market value of a respondent or contractor; or

(F) received funds from a respondent or contractor in
excess of 10% of the employee’s, officer’s, or related person’s gross
income for the previous year.

(2) Standards of conduct.

(A) TDMHMR employees and officers who participate
in contracts management may not:

(i) accept or solicit any gift, favor, service, or benefit
from a respondent or contractor that might reasonably tend to influence
the officer or employee in the discharge of official duties relating to
contract management, or that the officer or employee knows or should
know is being offered with the intent to influence the officer’s or em-
ployee’s official duties; or

(ii) intentionally or knowingly solicit, accept, or
agree to accept any benefit for having exercised official powers or
for having performed official duties in favor of another respondent or
contractor.

(B) TDMHMR employees who participate in contracts
management shall comply with additional standards of ethical conduct
contained in the TDMHMR Ethics Operating Instruction (417-16) and
applicable state law.

(b) Conflicts of interests and standards of conduct for a respon-
dent and its officers and employees.

(1) Conflict of interest. A respondent and its officers and
employees may not have a conflict of interest in the solicitation for
which the respondent submits a response. A person has a conflict of
interest when that person is related within the second degree of consan-
guinity or affinity to a TDMHMR employee or officer participating in
the contract management for that contract.

(2) Standards of conduct.

(A) A respondent may not attempt to induce any busi-
ness entity to submit or not submit a response.

(B) A respondent must arrive at its response indepen-
dently and without consultation, communication, or agreement for the
purposes of restricting competition.

(C) A respondent and its officers and employees may
not have a relationship with any person, at the time of submitting the
response or during the contract term, that may interfere with fair com-
petition.

(D) A respondent and its officers and employees may
not participate in the development of specific criteria for award of the
contract, nor participate in the selection of the business entity to be
awarded the contract.

(c) When contracting with former and retired employees and
officers, TDMHMR must ensure compliance with applicable state
law, including the Texas Government Code, §572.054, §659.0115, and
§2252.901.

(d) Except for the contracts management of construction con-
tracts and performance contracts, all contracts management must be
conducted in accordance with the requirements of theTDMHMR Con-
tracts Manual.

(e) All contracts must contain standard terms and conditions
as described in theTDMHMR Contracts Manualunless an exception
is granted by CC&PS.

(f) TDMHMR is prohibited from contracting with a business
entity that:

(1) is held in abeyance or barred from the award of a federal
or state contract;

(2) is not in good standing for state tax, pursuant to the
Texas Business Corporation Act, Texas Civil Statutes, Article 2.45;
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(3) is not residing or located in Texas unless the business
entity has a Texas sales tax permit or certifies that the entity does not
sell taxable goods or services within Texas, pursuant to the Texas Gov-
ernment Code, §2155.004;

(4) is on warrant hold status, pursuant to the Texas Govern-
ment Code, §403.055; or

(5) is ineligible to receive a contract, pursuant to the Texas
Family Code, §231.006.

(g) TDMHMR must ensure that its contractors comply with
all contract provisions regardless of whether a contractor subcontracts
a portion of the contract.

(h) TDMHMR may make advance payments to a contractor
provided the payments meet a public purpose, ensure adequate consid-
eration, and are accompanied by sufficient controls to ensure accom-
plishment of the public purpose. With the exception of contracts paid
on a capitated basis, at the end of each contract period the contractor
must return to TDMHMR any state or federal funds received from or
through TDMHMR that have not been expended or encumbered within
the term of the contract.

(i) TDMHMR may recoup improper payments when it is ver-
ified that a contractor has been overpaid because of improper billing
or accounting practices or failure to comply with the contract terms.
The determination of impropriety is based on federal, state, and local
laws and rules; TDMHMR procedures; contract provisions; or statisti-
cal data on program use compiled from paid claims and other sources
of data. TDMHMR will recoup payments for contracted services not
received by TDMHMR.

(j) TDMHMR shall ensure quality services are provided to
consumers, including during the transition from one contractor to an-
other.

(k) All purchases of goods and services may be made only pur-
suant to a contract.

§417.56. Provisions for All Contracts.
(a) Unless an exception is granted by CC&PS, all contracts

governed by this subchapter must include the following standards and
conditions:

(1) the beginning and ending dates of the contract;

(2) identification of the service(s) or good(s) to be pur-
chased;

(3) identification of all parties;

(4) total allowable payment or, if the contract is for services
provided solely on a referral basis or on a capitated basis, the rates of
payment;

(5) the method of payment;

(6) documentation retention requirements;

(7) the requirement that the contractor must comply with
all applicable federal and state laws, rules, and regulations, including
Title VI of the Civil Rights Act of 1964; Section 504 of the Rehabilita-
tion Act of 1973; the Americans with Disabilities Act of 1990 (ADA);
and the Age Discrimination in Employment Act of 1967;

(8) sanctions and remedies TDMHMR may take in
response to the contractor’s default;

(9) a statement that the contractor is not currently held
in abeyance or barred from the award of a federal or state contract,
and that the contractor will provide immediate written notification to
TDMHMR if the contractor becomes held in abeyance or barred from

the award of a federal or state contract during the term of the contract;
and

(10) that TDMHMR and its designees, including indepen-
dent financial auditors, shall have, with reasonable notice, unrestricted
access to all facilities, records, data, and other information under the
control of the contractor as necessary to enable TDMHMR to audit,
monitor, and review all financial and programmatic activities and ser-
vices associated with the contract.

(b) All consumer services contracts must include the standards
and conditions that are described in subsection (a) of this section and
provisions stating:

(1) the clearly defined performance expectations which di-
rectly relate to the community service’s objectives, including goals,
outputs, and measurable outcomes, and that the contractor must pro-
vide services in accordance with such expectations;

(2) that no consumer will be excluded from participation
in, denied the benefits of, or unlawfully discriminated against, in any
program or activity funded by the contract on the grounds of race, color,
national origin, religion, sex, age, disability, or political affiliation in
accordance with applicable law;

(3) that all consumer-identifying information will be main-
tained by the contractor as confidential, in accordance with applicable
law and Chapter 414, Subchapter A of this title (relating to Client-Iden-
tifying Information);

(4) that the contractor, its licensed staff, and other appro-
priate staff (as identified in the contract) will be credentialed before
services are delivered to consumers by such contractor and staff;

(5) that any allegation of abuse, neglect, or exploitation of
consumers under the contract will be reported in accordance with ap-
plicable law, TDMHMR rules, and Texas Department of Protective and
Regulatory Services rules;

(6) that AIDS/HIV workplace guidelines, similar to those
adopted by TDMHMR and AIDS/HIV confidentiality guidelines and
consistent with state and federal law, will be adopted and implemented
by the contractor;

(7) that the contractor will comply with relevant
TDMHMR rules, certifications, accreditations, and licenses, as
specified in the contract;

(8) that any allegation involving the clinical practice of a
physician, dentist, registered nurse, or licensed vocational nurse, be
referred to the contractor’s medical, dental, or nursing director (as ap-
propriate to the discipline involved) for review for possible peer review
and reporting to disciplinary boards; and

(9) the accounting, reporting, and auditing requirements
with which the contractor must comply.

(c) All contracts for residential services must include the stan-
dards and conditions that are described in subsections (a) and (b) of this
section and provisions stating:

(1) that services will be provided in accordance with con-
sumers’ treatment plans; and

(2) that the contractor must comply with Chapter 414, Sub-
chapter K of this title (relating to Criminal History Clearances) regard-
ing conducting criminal history clearances of its applicants, employees,
and volunteers, and that if an applicant, employee, or volunteer of the
contractor has a criminal history relevant to his or her employment as
described in Chapter 414, Subchapter K of this title (relating to Crimi-
nal History Clearances), then the contractor will take appropriate action
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with respect to the applicant, employee, or volunteer, including termi-
nating or removing the employee or volunteer from direct contact with
consumers served by the contractor.

§417.57. Additional Requirements for Specific Contracts.

(a) Consultant contracts. All consultant contracts must con-
form with the requirements of the Texas Government Code, Chapter
2254, Subchapter B.

(b) Professional services contracts. All professional services
contracts must conform with the requirements of the Texas Government
Code, Chapter 2254, Subchapter A.

(c) Grant contracts. All grant contracts must conform with the
requirements of all terms and conditions of the grant and the Texas
Health and Safety Code, §533.001(d). Block grant contracts must also
conform with the requirements of:

(1) the Texas Government Code, Chapter 2105; and

(2) the Uniform Grant Management Standards, promul-
gated by the Governor’s Office of Budget and Planning, pursuant to
the Texas Government Code, Chapter 783, and 1 TAC, Part 1, Chapter
5, Subchapter A, Division 4.

(d) Automated information systems (i.e., information ser-
vices) contracts. Automated information systems contracts must
conform with the requirements of the Texas Government Code,
Chapters 2054 and 2157, and applicable rules and requirements of
the Texas Department of Information Resources, the General Services
Commission, and the Legislative Budget Board.

(e) Construction contracts. All construction contracts must
conform with the requirements of the Texas Health and Safety Code,
§551.007, the Uniform General Conditions for Construction Con-
tracts, promulgated by the General Services Commission, pursuant
to the Texas Government Code, Chapter 2166, and TDMHMR’s
Supplementary General Conditions for Construction Contracts.

(f) Interagency contracts. All interagency contracts must con-
form with the requirements of the Texas Government Code, Chapter
771.

(g) Interlocal contracts. All interlocal contracts must conform
with the requirements of the Texas Government Code, Chapter 791.

(h) Employee education and training contracts. All employee
education and training contracts must conform with the requirements
of the Texas Government Code, Chapter 656, Subchapter C.

(i) Performance contracts.

(1) If a performance contract provision requires the local
authority to acquire a good through a subcontract, then the performance
contract provision must identify the local authority or TDMHMR as the
owner of the good.

(2) If a performance contract provision requires the local
authority to subcontract with a business entity to develop or create in-
tellectual property (e.g., computer software), then the performance con-
tract provision must state the requirements to be included in the sub-
contract that relate to:

(A) ownership of the intellectual property;

(B) TDMHMR’s and/or the local authority’s right to
use, modify, reproduce, or disseminate the intellectual property to oth-
ers; and

(C) indemnity of the local authority and TDMHMR
should the subcontractor violate the intellectual property rights of a
third party.

§417.58. Contract Extension or Renewal.

(a) All contracts governed by this subchapter may be extended
or renewed only if:

(1) the solicitation or contract allows for extension or re-
newal;

(2) funding is available for the extension or renewal;

(3) extension or renewal is in the best interest of
TDMHMR;

(4) the contractor has demonstrated satisfactory perfor-
mance; and

(5) the contractor satisfied all eligibility and compliance re-
quirements of state law as of the date of the extension or renewal.

(b) The determination of whether to renew a block grant
contract or reduce the funding of a block grant contract must include
the consideration of factors described in the Texas Government Code,
§2105.202(b).

§417.59. Award of Construction Contracts.

(a) This section describes TDMHMR’s procedures for award-
ing construction contracts, as required by the Texas Health and Safety
Code, §551.007(c).

(b) TDMHMR shall make a reasonable effort to give notice of
its intent to award a construction contract by publishing an Invitation
for Bids (IFB) notice twice in two newspapers of general circulation
in the locality of the construction project. TDMHMR may send the
IFB notice to plan rooms (i.e., a clearinghouse established by indepen-
dent organizations in which private companies and government agen-
cies may file plans and specifications for construction proposals). The
IFB notice shall include:

(1) a description of the construction project;

(2) the project location;

(3) the procedures for obtaining bidding documents (i.e.,
plans and specifications of the construction project and other related
documentation); and

(4) the place and time of the bid opening.

(c) Each bid must be written on the form that is included with
the bidding documents and submitted in a sealed envelope to the an-
nounced place on or before the bids are scheduled to be opened.

(d) At the announced place and promptly at the announced
time, a representative of TDMHMR’s Maintenance and Construction
Section shall open each bid envelope and read aloud all bid amounts
contained in the bid. Any bid arriving later than the announced time
will not be accepted, and will be returned unopened to the bidder. Bid
openings are open to the public.

(e) After all bids have been opened TDMHMR shall determine
which, of all the responsive bids received, is the lowest and best bid.
In determining the lowest and best bid and a bidder’s ability to comply
with the contract, TDMHMR may require a bidder to submit a qualifi-
cations form showing the bidder’s capabilities.

§417.61. Contract Monitoring.

All contracts must be monitored for compliance.

(1) Construction contracts. The monitoring activities for
all construction contracts must include performing desk reviews of in-
voices and reports and conducting on-site reviews.
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(2) Certain professional services contracts. The monitor-
ing activities for all professional services contracts for architects, engi-
neers, and land surveyors must include periodic reviews of work prod-
uct.

(3) Interagency and interlocal contracts. The monitoring
activities for all interagency and interlocal contracts must include per-
forming desk reviews of invoices and reports; evaluating the contrac-
tor’s performance upon completion of the contract; and, if appropriate,
requiring prior approvals for expenditures.

(4) Certain contracts for goods and non-consumer services.
The monitoring activities for all contracts for goods and non-consumer
services that do not exceed $25,000 must include performing desk re-
views of invoices and reports.

(5) Performance contracts.

(A) To determine necessary financial monitoring activ-
ities:

(i) staff must assess each local authority’s financial
risk through ratio analysis of the authority’s liquidity, ongoing oper-
ations, and capital structure, which is based on annual and quarterly
financial information submitted by the authority; and

(ii) staff must conduct a desk review of each local
authority’s annual audit to determine audit quality and to identify find-
ings and questioned costs. Staff must ensure that a local authority sub-
mits a corrective actin plan that addresses all findings and questioned
costs.

(B) To determine necessary performance monitoring
activities staff must conduct a review of each local authority’s
performance reports and assess the authority’s performance risk by
analyzing data regarding at least the following information:

(i) the local authority’s ability to provide services to
the required (or target) number of consumers;

(ii) the local authority’s performance outcomes
(e.g., state hospital bed-day usage);

(iii) allegations and confirmations of abuse, neglect,
and exploitation at the local authority; and

(iv) number and type of complaints about the local
authority.

(C) Financial and performance monitoring activities of
performance contracts shall be in proportion to the risk assessed in
accordance with subparagraphs (5)(A) and (5)(B) of this paragraph.
Monitoring activities include:

(i) regular or periodic communication between
TDMHMR staff and local authority staff;

(ii) regular or periodic reviews of detailed reports re-
quired to be submitted by the local authority;

(iii) providing training or technical assistance; and

(iv) conducting on-site reviews.

(6) All other contracts. Contract monitoring requirements
for all contracts not described in paragraphs (1)-(5) of this section are
as follows.

(A) Contract monitoring levels and examples of moni-
toring activities are as follows:

(i) Level I - TDMHMR performs desk reviews of in-
voices and reports, and evaluates the contractor’s performance upon
completion of the contract.

(ii) Level II - TDMHMR performs desk reviews of
invoices and reports; requires prior approvals for services and/or expen-
ditures; and evaluates the contractor’s performance every six months or
upon completion of the contract if the term is less than one year.

(iii) Level III - TDMHMR performs desk reviews of
invoices and reports; requires prior approvals for services and/or expen-
ditures; conducts on-site reviews to ensure specific performance and
service levels (as defined in the contract) are met; and evaluates the
contractor’s performance quarterly and upon completion of the con-
tract.

(B) Each contract must be assigned a monitoring level
based on staff’s risk assessment of the contract. Risk assessment fac-
tors must include at least the following:

(i) licensing or regulatory oversight of the contrac-
tor;

(ii) geographic dispersion;

(iii) contract term;

(iv) number of consumers to be served;

(v) service mix and complexity of service or com-
plexity of specifications;

(vi) degree of competition;

(vii) historical performance of contractor; and

(viii) the contract amount.

(C) TDMHMR shall monitor contracts at the level that
corresponds with the assigned risk assessment.

(7) Consumer services contracts. In addition to the mon-
itoring requirements and activities described in paragraph (6) of this
section, for consumer services contracts TDMHMR must evaluate:

(A) the safety of the environment in which services are
provided;

(B) the contractor’s compliance with the contract, in-
cluding the clearly defined performance expectations (as referenced in
§417.56 (b)(1) of this title (relating to Provisions for All Contracts));
and

(C) satisfaction of consumers and family members with
services provided.

§417.64. References.
The following laws and rules are referenced in this subchapter:

(1) Texas Government Code, Chapters 656, Subchapter C;
783; 771; 791; 2054; 2105; 2157; 2166; and 2254, Subchapters A and
B; §403.055; §411.115; §572.054; §659.0115; §2155.004; ; 2155.083;
§2155.144; §2252.901; and §2260.051(c);

(2) Texas Health and Safety Code, Chapter 250;
§533.001(d); §533.007; §533.035(a); and §551.007;

(3) Texas Civil Statutes, Article 2.45;

(4) 1 TAC, Part 1, Chapter 5, Subchapter A, Division 4;

(5) 1 TAC, Part 5, Chapter 111, §§111.11 - 111.27 (relating
to Historically Underutilized Business Program);

(6) 1 TAC, Part 15, Chapter 391, governing Purchase of
Goods and Services by Health and Human Services Agencies;

(7) Chapter 417, Subchapter S of this title (relating to
Negotiation and Mediation of Certain Contract Claims Against
TDMHMR);
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(8) Chapter 414, Subchapter A of this title (relating to
Client-Identifying Information);

(9) Chapter 414, Subchapter K of this title (relating to
Criminal History Clearances);

(10) TDMHMR Operating Instruction for Ethics (417-16);
and

(11) Texas Family Code, §231.006.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 8, 2001.

TRD-200103216
Andrew Hardin
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: July 1, 2001
Proposal publication date: December 29, 2000
For further information, please call: (512) 206-5216

♦ ♦ ♦
SUBCHAPTER E. TDMHMR HISTORICALLY
UNDERUTILIZED BUSINESS PROGRAM
25 TAC §417.201

The Texas Department of Mental Health and Mental Retarda-
tion (TDMHMR) adopts the repeal of §417.201 of Chapter 417,
Subchapter E, concerning TDMHMR Historically Underutilized
Business Program, without changes to the proposal as published
in the March 2, 2001, issue of the Texas Register (26 TexReg
1825).

The section, which adopted by reference rules of the
General Services Commission (GSC) contained in 1 TAC
§§111.11-111.27 (relating to Historically Underutilized Busi-
ness Certification Program), has been duplicated in 25 TAC
§417.54(e) of rules governing contracts management for
TDMHMR facilities and Central Office, which are contempora-
neously adopted in this issue of the Texas Register. The repeal
eliminates the duplicative provision.

No comment on the proposal was received.

This section is repealed under the Texas Health and Safety
Code, §532.015, which provides the Texas Mental Health and
Mental Retardation Board with broad rulemaking authority, and
the Texas Government Code, §2161.003, which requires state
agencies to adopt rules of the General Services Commission
governing historically underutilized businesses.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 8, 2001.

TRD-200103219

Andrew Hardin
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: July 1, 2001
Proposal publication date: March 2, 2001
For further information, please call: (512) 206-4516

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 1. GENERAL LAND OFFICE

CHAPTER 15. COASTAL AREA PLANNING
SUBCHAPTER A. MANAGEMENT OF THE
BEACH/DUNE SYSTEM
31 TAC §15.11

The Texas General Land Office adopts the amendment to
§15.11, Certification of Local Government Dune Protection
and Beach Access Plans as published in the February 23,
2001, edition of the Texas Register (26 TexReg 1661). The
amendment is adopted with changes to correct a publication
error in the numbering of (a)(12) and (a)(13). A correction of
error was published in the March 23, 2001, edition of the Texas
Register (26 TexReg 2425).

The amendment as adopted certifies the dune protection and
beach access plan of the Village of Surfside Beach, adopted as
Ordinance No. 2000-18 (Plan), as consistent with state law. The
adopted amendment also corrects minor grammatical changes
by deleting several obsolete and unnecessary conjunctions.

Pursuant to the Open Beaches Act (Texas Natural Resources
Code, Chapter 61), the Dune Protection Act (Texas Natural Re-
sources Code, Chapter 63), and the Beach/Dune Rules (31 TAC
§§15.1 through 15.11), a local government with jurisdiction over
public beaches fronting the Gulf of Mexico must submit a plan to
the Texas General Land Office. The General Land Office is re-
quired to review such plans and certify by rule those plans which
are consistent with the Open Beaches Act, the Dune Protection
Act, and the Beach/Dune Rules.

The Village of Surfside Beach (Village) received a conditional
certification of its plan (adopted December 3, 1993) with the re-
quirement that it modify its plan to comply with state law. On
December 12, 2000, the city council of the Village adopted as
Ordinance No. 2000-18, the Dune Protection and Beach Access
Plan of the Village of Surfside Beach. The Village modified its
plan in response to comments from the General Land Office and
in accordance with state law.

The justification for adoption of the amendment is that the ap-
proved plan provides for preservation and enhancement of pub-
lic beach use and increases availability of resources dedicated
to beach related services and facilities. In addition, the plan is or-
ganized better and is easier for the members of the public owning
beach front property to understand. Denial of certification would
prohibit construction within the Village impacting critical dune ar-
eas.

No comments were received regarding the proposed amend-
ment and there were no requests for the Takings Impact Assess-
ment prepared by the General Land Office.
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The amendment is adopted under the Texas Natural Resources
Code, §§61.011, 61.015(b), and 61.022(c) which provide the
Land Office with the authority to adopt rules to preserve and en-
hance the public’s right to use and have access to and from the
public beaches of Texas; and Texas Natural Resources Code,
§63.121 which provides the Land Office with authority to adopt
rules for the identification and protection of critical dune areas.

Texas Natural Resources Code, §§61.011, 61.015(b), 61.022(c),
and 63.121 are affected by the adopted amendment.

§15.11. Certification of Local Government Dune Protection and
Beach Access Plans.

(a) Certification of local government plans. The following
local governments have submitted plans to the General Land Office
which are certified as consistent with state law:

(1) Brazoria County (adopted August 9, 1993, amended
September 27, 1993);

(2) Chambers County (adopted August 9, 1993);

(3) City of Port Aransas (adopted February 15, 1995);

(4) City of Port Arthur (adopted April 12, 1993);

(5) Jefferson County (adopted August 16, 1993, amended
March 7, 1994);

(6) Matagorda County (adopted February 13, 1995). The
General Land Office certifies that the Beach User Fees section of the
Matagorda County plan adopted by the Matagorda County Commis-
sion Court on March 15, 1999, is consistent with state law.

(7) Town of Quintana (adopted August 11, 1993);

(8) Village of Jamaica Beach (adopted August 16, 1993,
amended December 6, 1993);

(9) Town of South Padre Island (adopted October 5, 1994);

(10) City of Corpus Christi (adopted August 10, 1993);

(11) Cameron County:

(A) Plan (adopted September 20, 1994). The 440-foot
building line established in the Cameron County plan, Section III.I,
shall not be operative unless it is landward of the line of vegetation. The
line of vegetation shall be established as required in the Open Beaches
Act, Texas Natural Resources Code, §61.017.

(B) Padre Shore Ltd. Final Master Plan Amendment
(adopted November 5, 1996).

(12) Nueces County

(A) Plan (adopted March 25, 1992, amended October
23, 1996).

(B) La Concha master plan. The General Land Office
certifies that the dune protection portion of the La Concha master plan
adopted by the Nueces County commissioners court on March 20,
1996, is consistent with state law.

(C) Palms at Waters Edge master plan: The General
Land Office certifies that the dune protection portion of the Palms at
Waters Edge master plan adopted by the Nueces County commission-
ers court on December 27, 1996, is consistent with state law.

(D) Mustang Island Episcopal Conference Center mas-
ter plan. The General Land Office certifies that the dune protection sec-
tion of the Mustang Island Episcopal Conference Center master plan
adopted by the Nueces County Commissioners Court on January 31,
2000, is consistent with state law.

(13) Village of Surfside Beach (adopted December 12,
2000).

(b) Conditional certification of local government plans. The
following local governments have submitted plans to the General Land
Office which are conditionally certified as consistent with state law.

(1) City of Galveston (adopted August 12, 1993, amended
February 9, 1995, and amended June 19, 1997.).

(A) This certification is valid for 180 days, during
which time the City of Galveston will modify its plan consistent with
the General Land Office comments submitted to the City of Galveston
(October 14, 1993).

(B) This certification includes a variance from
§§15.4(c)(8), 15.5(b)(3), and 15.6(f)(3) of this title, (relating to
Dune Protection Standards, Beachfront Construction Standards, and
Concurrent Dune Protection and Beachfront Construction Standards).
The City of Galveston’s plan:

(i) provides that paving or altering the ground below
the lowest habitable floor is prohibited in the area between the line of
vegetation and 25 feet landward of the north toe of the dune;

(ii) provides that paving used under the habitable
structure and for a driveway connecting the habitable structure and the
street is limited to the use of unreinforced fibercrete in 4 feet by 4 feet
sections, which shall be a maximum of four inches thick with sections
separated by expansion joists, or pervious materials approved by the
City Department of Planning and Transportation, in that area 25 feet
landward of the north toe of the dune to 200 feet landward of the line
of vegetation;

(iii) assesses a "Fibercrete Maintenance Fee" of
$200.00 to be used to pay for the clean-up of fibercrete from the public
beaches, should the need arise; and

(iv) allows the use of reinforced concrete in that area
landward of 200 feet from the line of vegetation.

(2) Galveston County (adopted August 16, 1993). This cer-
tification is valid for 180 days, during which time Galveston County
will modify its plan consistent with the General Land Office comments
submitted to Galveston County (October 18, 1993).

(c) Implementation of conditionally certified plans. Local
governments are required to implement conditionally certified plans
consistent with the Texas Natural Resources Code, Chapters 61
and 63, and the General Land Office rules for management of the
beach/dune system, §§15.1-15.10 of this title (relating to Management
of the Beach/Dune System).

(d) Removal of conditions of certification.

(1) Local governments shall submit their modified plans on
or before the expiration of the 180-day time period. The General Land
Office shall provide to the pertinent local government a determination
as to the sufficiency of the modification(s) within 60 days of receipt of
the plan. The General Land Office will remove all conditions of the
plan’s certification by amending this subsection. Such amendments
will list the name of the pertinent local government in subsection (a)
of this section, and delete the same from subsection (b) of this section.
If the General Land Office determines that modifications of plans are
insufficient, the General Land Office shall provide specific exceptions
to the modifications. If those portions of the plan to which the Gen-
eral Land Office has noted exceptions can be addressed through fur-
ther comment, plan revision and review, conditional certification will
be reissued pursuant to a General Land Office amendment to this sub-
section, subject to further plan modification.
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(2) In the event that a local government chooses not to mod-
ify its plan as requested in the General Land Office comments, the local
government shall provide in writing the scientific or legal justification
as to why such modifications are not feasible. The justification shall be
submitted to the General Land Office on or before the due date of the
revised plan. The justification will be reviewed by the General Land
Office, and a determination as to the sufficiency of the justification will
be provided to the local government within 60 days of receipt by the
General Land Office. Local government plans shall continue in effect
under conditional certification until the sufficiency of the justification
is resolved or this section is amended.

(e) Withdrawal of conditional certification. Conditional cer-
tification of a local government plan shall be withdrawn by the Gen-
eral Land Office after the 180-day time period if the pertinent local
government does not submit to the General Land Office either a for-
mally adopted plan which has been modified consistent with General
Land Office comments or the written scientific or legal justification as
to why such modification is not feasible. In any event, withdrawal of
conditional certification shall only occur after the General Land Office
adopts an amendment to this subsection withdrawing conditional cer-
tification, with accompanying specific reasons, and the General Land
Office has given the pertinent local government written notice of the
withdrawal of the conditional certification.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 8, 2001.

TRD-200103211
Larry Soward
Chief Clerk
General Land Office
Effective date: June 28, 2001
Proposal publication date: February 23, 2001
For further information, please call: (512) 305-9129

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 3. TEXAS YOUTH COMMISSION

CHAPTER 91. PROGRAM SERVICES
SUBCHAPTER D. HEALTH CARE SERVICES
37 TAC §91.91

The Texas Youth Commission (TYC) adopts an amendment to
§91.91, concerning Psychopharmacotherapy, without changes
to the proposed text as published in the April 20, 2001 issue of
the Texas Register (26 TexReg 2948).

The justification for amending the rule ensures appropriate psy-
chiatric intervention will be used in the administering of psy-
chotropic medications.

The amendment will comply with state regulations in the use of
standing orders for psychotropic drugs and standing orders will
not be utilized for psychotropic drugs, except where psychiatric
mid-level practitioners are used to provide services under a su-
pervising psychiatrist.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Human Resources Code,
§61.076, which provides the Texas Youth Commission with the
authority to provide any medical of psychiatric treatment that is
necessary.

The adopted rule implements the Human Resource Code,
§61.034.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 5, 2001.

TRD-200103147
Steve Robinson
Executive Director
Texas Youth Commission
Effective date: July 31, 2001
Proposal publication date: April 20, 2001
For further information, please call: (512) 424-6301

♦ ♦ ♦
CHAPTER 93. YOUTH RIGHTS AND
REMEDIES
37 TAC §93.53

The Texas Youth Commission (TYC) adopts an amendment
to §93.53, concerning Appeal to Executive Director, without
changes to the proposed text as published in the April 20, 2001,
issue of the Texas Register (26 TexReg 2950).

The justification for amending the section is to enhance due
process for youth.

The amendment will increase the matters by which a youth may
file an appeal to the executive director.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Human Resources Code,
§61.045, which provides the Texas Youth Commission with the
authority to operate programs that take into consideration the
welfare, and rehabilitation of the youth under its care.

The adopted rule implements the Human Resource Code,
§61.034.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 5, 2001.

TRD-200103143
Steve Robinson
Executive Director
Texas Youth Commission
Effective date: July 31, 2001
Proposal publication date: April 20, 2001
For further information, please call: (512) 424-6301

♦ ♦ ♦
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CHAPTER 95. YOUTH DISCIPLINE
SUBCHAPTER B. DUE PROCESS HEARINGS
PROCEDURES
37 TAC §§95.51, 95.55, 95.57, 95.59

The Texas Youth Commission (TYC) adopts an amendment
to §95.51, concerning Level I Hearing Procedure and §95.57,
concerning Level III Hearing Procedure, without changes to
the proposed text as published in the April 14, 2001 issue of
the Texas Register (26 TexReg 2951). Adopts an amendment
to §95.55, concerning Level II Hearing Procedure and §95.59,
concerning Level IV Hearing Procedure, with changes to the
proposed text as published in the April 14, 2001 issue of the
Texas Register (26 TexReg 2951). Changes to the proposed
text in §95.55 Level II Hearing Procedure consists of a minor
sentence structure change by making a specific procedure a
paragraph of its own and deleting this procedure from another
paragraph. Changes to the proposed text in §95.59 Level IV
Hearing Procedure consist of minor grammatical changes in
the language to be consistent throughout the policy and adding
specific requirements for notification of appeals.

The justification for amending the section is to align all of TYC’s
due process hearings and appeal procedures to coincide with
the new segregation policies.

The amendment will create a fair and equitable system of impos-
ing sanctions and ensuring the youth is afforded due process in
assigning any form of disciplinary action.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Human Resources Code,
§61.075, which provides the Texas Youth Commission with the
authority to determine the appropriate types of treatment and
sanctions for youth committed to the care custody and control of
Texas Youth Commission.

The adopted rule implements the Human Resource Code,
§61.034.

§95.55. Level II Hearing Procedure.

(a) Purpose. The purpose of this rule is to establish a procedure
to be followed when the second highest level of due process is afforded
a youth. The level II hearing procedure is appropriate due process in
the following instances:

(1) disciplinary transfer;

(2) disciplinary extension in length of stay;

(3) admission to a behavior management program (BMP);

(4) admission to the aggression management program
(AMP);

(5) with a few exceptions in procedure:

(A) admission to the Corsicana Stabilization Unit, Cor-
sicana Residential Treatment Center; and

(B) extension of time to treat a psychiatric disorder in
connection with a Corsicana Stabilization Unit placement at the Corsi-
cana Residential Treatment Center (as appropriate).

(b) Applicability.

(1) For the highest level of due process, see (GAP) §95.51
of this title (relating to Level I Hearing Procedure).

(2) See (GAP) §95.11 of this title (relating to Disciplinary
Transfer/Assigned Minimum Length of Stay Consequence).

(3) See (GAP) §95.17 of this title (relating to Behavior
Management Program).

(4) See (GAP) §95.21 of this title (relating to Aggression
Management Program).

(5) See (GAP) §87.67 of this title (relating to Corsicana
Stabilization Unit).

(6) For exceptions in procedures used for admission to Cor-
sicana Stabilization Unit, Corsicana Residential Treatment Center, and
extension of time to treat the psychiatric disorder, see (GAP) §95.71 of
this title (relating to Mental Health Status Review Hearing Procedure).

(c) Explanation of Terms Used. Preponderance of the evi-
dence - a standard of proof meaning the greater weight and degree of
credible evidence admitted at the hearing, e.g., whether the credible
evidence makes it more likely than not that a particular proposition is
true.

(d) Procedure.

(1) The designated primary service worker (PSW) or the
administrative duty officer (ADO), shall request permission to schedule
a hearing from the appropriate supervisor, institutional superintendent,
halfway house superintendent, parole supervisor, or quality assurance
administrator. The hearing must be scheduled as soon as practical but
not later than seven days, excluding weekends and holidays, after the
alleged violation. A delay of more than seven days in scheduling the
hearing must be justified by documentation of circumstances, which
made it impossible, impractical, or inappropriate to schedule the hear-
ing.

(2) Failure to document circumstances making it impossi-
ble, impractical, or inappropriate to schedule the hearing may result in
a dismissal or reversal of the decision of the hearing manager.

(3) If the youth is admitted to Institution Detention Pro-
gram (IDP) pending a level II hearing, the hearing shall be conducted
within ten days from date of admission to detention. A delay of more
than ten days in conducting the hearing must be justified by documen-
tation of circumstances, which made it impossible, impractical, or in-
appropriate to conduct the hearing earlier.

(4) The appropriate supervisor, institutional superinten-
dent, halfway house superintendent, parole supervisor, or quality
assurance administrator will appoint an impartial staff member to act
as hearing manager.

(5) The hearing manager shall be a Texas Youth Commis-
sion (TYC) staff member who is trained to function as a hearing.

(A) If the youth is currently assigned to an institution,
the hearing manager shall be someone not directly responsible for su-
pervising the youth.

(B) If the youth is currently assigned to a halfway
house, the hearing manager shall not be a member of the halfway
house staff.

(C) If the youth is currently assigned to a contract pro-
gram, the hearing manager shall not be the TYC quality assurance spe-
cialist assigned to that youth.

(D) If the youth is currently assigned to his or her home,
the hearing manager shall not be the parole officer assigned to the
youth’s case.
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(6) The youth’s PSW shall be responsible for assembling
all evidence and giving all notices required for the hearing.

(7) The youth shall be given written notice of his rights not
less than 24 hours prior to the hearing. The youth’s rights are:

(A) the right to remain silent;

(B) the right to be assisted by an advocate at the hearing;

(C) the right to confront and cross-examine adverse wit-
nesses who testify at the hearing;

(D) the right to contest adverse evidence admitted at the
hearing;

(E) the right to call readily available witnesses and
present readily available evidence on his own behalf at the hearing;
and

(F) the right to appeal the results of the hearing. The
youth’s right to appeal cannot be waived.

(8) The youth and the youth’s advocate shall be given writ-
ten notice of the reasons for calling the hearing, the proposed action to
be taken, and the evidence to be relied upon not less than 24 hours prior
to the hearing. After receipt of the written notice and consultation with
the advocate, the youth may waive the 24-hour notice period by agree-
ing, in writing, to an earlier hearing time.

(9) Reasonable efforts shall be made to inform the youth’s
parent(s) of the time and place of the hearing not less than 24 hours
prior to the hearing.

(10) The hearing shall consist of two parts: fact-finding and
disposition, and shall be held where the youth resides unless the hearing
manager determines that some other site is more appropriate. During
the fact-finding portion of the hearing, only evidence concerning the
alleged misconduct may be considered; the youth’s prior behavior shall
not be considered unless disposition is reached.

(11) The youth shall be assisted by an informed and respon-
sible advocate appointed by the hearing manager. In cases where the
youth is not proficient in the English language, the appointed advocate
shall be proficient in English as well as the primary language of the
youth or an interpreter shall be used.

(12) The hearing shall be tape recorded and the recording
shall be the official record of the hearing. The tape recording and the
hearing packet shall be preserved for six months following the hearing.

(13) The youth shall be present during the hearing unless
he waives his presence or his behavior prevents the hearing from pro-
ceeding in an orderly and expeditious fashion.

(A) A waiver of the youth’s presence shall be in writing
and signed by the youth and his advocate. If the youth does not sign
the waiver for any reason, his presence is not waived.

(B) If the youth waives his presence, the hearing may
be conducted by teleconference.

(C) If a youth is excluded for behavioral reasons, those
reasons shall be documented in the hearing record.

(D) A true plea cannot be entered on behalf of a youth
who has waived his presence at the hearing.

(14) A victim who appears as a witness should be provided
a waiting area where he is not likely to come in contact with the youth
except during the hearing.

(15) Witnesses shall take an oath prior to testifying.

(16) The hearing manager, PSW , and advocate may ques-
tion each witness in turn. The primary service worker and advocate
may offer summation statements.

(17) To protect the confidential nature of the hearing, per-
sons other than the youth, the youth’s advocate, staff representative,
and the youth’s parent(s) may be excluded from the hearing room at
the discretion of the hearings manager, however any person except the
youth’s advocate may be excluded from the hearing room if their pres-
ence causes undue disruption or delay of the hearing. The reason(s) for
the exclusions are stated on the record.

(18) With the exception of the youth, any person designated
as a witness may be excluded from the hearing room during the tes-
timony of other witnesses and may be instructed to refrain from dis-
cussing their testimony with anyone until all the witnesses have been
dismissed.

(19) The hearings manager may permit a witness to testify
outside the presence of the youth if such appears reasonable and nec-
essary to secure the testimony of the witness. If the youth is excluded
from the hearing room during testimony, the advocate for the youth
shall be present during the testimony and shall have the opportunity to
review the testimony with the youth before questioning the witness.

(20) The youth shall not be called as a witness unless, after
consulting with the advocate, he or she waives his right to remain silent
on the record. Neither the hearing manager or the PSW may question
the youth unless he/she waives the right to remain silent.

(A) The youth’s failure to testify shall not create a pre-
sumption against him.

(B) A youth who waives his right to remain silent may
only be questioned concerning those issues addressed by his testimony.

(21) All credible evidence may be considered, irrespective
of its form.

(22) The standard of proof for all disputed issues is a pre-
ponderance of the evidence.

(23) The hearings manager may, for good cause, recess or
continue the hearing for such period(s) of time as may be necessary to
insure an informed and accurate fact-finding.

(24) The hearing manager will announce his findings of
fact.

(25) If there is finding of true, the hearing manager shall
proceed to disposition and order the disposition recommended by the
staff representative unless the hearing manager finds extenuating cir-
cumstances.

(A) A hearing manager’s decision that a youth be trans-
ferred is final.

(B) A hearing manager’s decision to assign a disci-
plinary minimum length of stay (with or without a transfer) is final
subject to approval by the appropriate director of juvenile corrections
or designee. If, subsequent to the assignment of a disciplinary min-
imum length of stay, the appropriate director of juvenile corrections
disapproves the assignment, neither the assignment nor a transfer may
then occur.

(C) A hearing manager’s decision that a youth will be
transferred and/or an assigned a length of stay in a disciplinary segre-
gation program is final subject to an appeal by the youth.

(26) The hearing manager shall prepare the Hearing Man-
ager’s Report of a Level II Hearing form, CCF-170, of his findings
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which includes grounds for the hearing and evidence relied upon and
the decision.

(27) The youth is informed of his/her right to appeal to the
executive director at the close of the hearing. The pendency of an ap-
peal shall not preclude implementation of the hearing manager’s dis-
positional decision.

(28) A copy of the report (CCF-170) is given to the youth
immediately following the close of the hearing.

§95.59. Level IV Hearing Procedure.

(a) Purpose. The purpose of this rule is to establish a procedure
to determine whether justification exists to warrant holding a youth in
detention pending charges or a hearing or trial.

(b) Applicability.

(1) The level I due process procedures referred to herein
are found in (GAP) §95.51 of this title (relating to Level I Hearing
Procedure).

(2) The level II due process procedures referred to herein
are found in (GAP) §95.55 of this title (relating to Level II Hearing
Procedure).

(c) A detention review hearing procedure (level IV hearing)
shall be held to determine whether justification exists to warrant hold-
ing a youth in detention pending a hearing or trial when a level I or II
hearing or a trial is not held and continued detention is necessary and
appropriate based stated criteria in (GAP) §97.41 of this title (relating
to Community Detention) or (GAP) §97.43 of this title (relating to In-
stitution Detention Program). The timing of the required due process
level IV hearing is related to the facility in which the youth is detained.
A detention review hearing will be conducted by Texas Youth Com-
mission (TYC) staff:

(1) for youth held in the institution detention program
(IDP):

(A) on or before 72 hours from admission to the IDP, or
the next working day; and

(B) within ten working days of the previous detention
review hearing.

(2) for a youth held in a community detention facility the
detention hearing will be held on or before the tenth working day of
detention if;

(A) a detention hearing is not waived or conducted by
the community for a TYC youth;

(B) the level I or II hearing or trial cannot be held within
ten working days; and

(C) further detention is necessary and appropriate.

(d) Procedure.

(1) Decision Maker.

(A) A parole supervisor, quality assurance administra-
tor, halfway house superintendent, or an institution superintendent shall
appoint a decision-maker, who will schedule the hearing.

(B) The decision-maker shall be impartial and shall not
have been the person who requested or admitted the youth to the secu-
rity intake, or the institution detention program, or community deten-
tion.

(2) Detention Review Hearings.

(A) The youth has a right and shall be informed of
his/her right to be represented:

(i) in a level I hearing, a youth shall be represented
by counsel. Counsel is:

(I) an attorney obtained by the youth; or

(II) the attorney appointed to represent the youth.

(ii) in a level II hearing or pending a trial, a youth
shall be represented by a youth advocate. If the trial attorney chooses to
be the youth’s advocate in a level IV hearing, the attorney may represent
the youth but is not required to do so.

(B) The youth may waive the level IV hearing after be-
ing advised by an attorney (for a level I hearing) or an advocate (for a
level II hearing or trial).

(C) The hearing shall be tape-recorded and the record-
ing shall be the official record of the hearing. Tape recordings shall be
preserved for six months following the hearing.

(D) When a detention review is necessary due to the ad-
journment of a level I telephone hearing under (GAP) §95.53 of this
title (relating to Level I Hearing by Telephone), the hearings examiner
may conduct a level IV hearing following adjournment of the telephone
hearing.

(E) The staff responsible for calling for the level I or
II hearing, or the Primary Service Worker (PSW) of the youth being
held for trial must show cause to detain the youth pending the hearing
or trial. The attorney or advocate may present evidence as to why the
youth should not be detained.

(3) The Decision.

(A) The decision-maker shall base his/her decision on
criteria for detention. See criteria in (GAP) §97.41 of this (relating
to Community Detention) and (GAP) §97.43 of this title (relating to
Institution Detention Program).

(B) If criteria are not met, the youth must be released to
his/her assigned location.

(C) If a level IV hearing is not timely held or is not prop-
erly waived, the youth shall be released to his/her assigned location.

(4) Appeal.

(A) The youth is notified in writing of his/her right to
appeal.

(i) For youth held in IDP, the appeal of the first level
IV hearing will be to the superintendent. Appeal of the second level
IV hearing will be to the executive director pursuant to (GAP) §93.53
of this title (relating to Appeal to Executive Director). An automatic
appeal to the executive director will be filed on the third and subsequent
level IV hearing to determine if the institution detention criteria have
been proven, even if the youth waives the level IV hearing. The PSW
will initiate the automatic appeal.

(ii) For all other youth in alternative detention facil-
ities level IV hearing appeals will be to the executive director pursuant
to (GAP) §93.53 of this title (relating to Appeal to Executive Director).

(B) The pendency of an appeal shall not preclude im-
plementation of the decision-maker’s dispositional decision. The PSW
shall expedite the appeal by immediately faxing the record and evi-
dence to the complaint coordinator in the office of general counsel to
review the appeal.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 5, 2001.

TRD-200103146
Steve Robinson
Executive Director
Texas Youth Commission
Effective date: July 31, 2001
Proposal publication date: April 20, 2001
For further information, please call: (512) 424-6301

♦ ♦ ♦
CHAPTER 97. SECURITY AND CONTROL
SUBCHAPTER A. SECURITY AND CONTROL
37 TAC §97.37, §97.40

The Texas Youth Commission (TYC) adopts an amendment to
§97.37, concerning Security Intake and §97.40, concerning Se-
curity Program, without changes to the proposed text as pub-
lished in the April 20, 2001, issue of the Texas Register (26
TexReg 2957).

The justification for amending the rules are to establish guide-
lines by which the security program operates.

The amendment will afford youth more due process by establish-
ing a system of reviewing procedures.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under the Human Resources
Code, §61.045, which provides the Texas Youth Commission
with the authority to operate programs and facilities.

The adopted rule implements the Human Resource Code,
§61.034.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 5, 2001.

TRD-200103142
Steve Robinson
Executive Director
Texas Youth Commission
Effective date: July 31, 2001
Proposal publication date: April 20, 2001
For further information, please call: (512) 424-6301

♦ ♦ ♦
37 TAC §97.41

The Texas Youth Commission (TYC) adopts an amendment to
§97.41, concerning Community Detention, without changes to
the proposed text as published in the April 20, 2001, issue of the
Texas Register (26 TexReg 2961).

The justification for amending the section is to ensure that TYC
staff in the community conduct a detention hearing for youth be-
ing detained by the community, either county jail/facility or local
juvenile detention.

The amendment will allow to schedule a hearing as soon as prac-
tical but not later than seven days from the date of the alleged
violation. A due process hearing is considered scheduled when
a date and time has been set. The amendment will also provide a
greater accountability for staff to ensure due process is followed
for youth being detained by the community, either county jail/fa-
cility or local juvenile detention.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Human Resources Code,
§61.091, which provides the Texas Youth Commission with the
authority to cooperate with other agencies consistent with their
proper function.

The adopted rule implements the Human Resource Code,
§61.034.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 5, 2001.

TRD-200103144
Steve Robinson
Executive Director
Texas Youth Commission
Effective date: July 31, 2001
Proposal publication date: April 20, 2001
For further information, please call: (512) 424-6301

♦ ♦ ♦
37 TAC §97.43

The Texas Youth Commission (TYC) adopts an amendment to
§97.43, concerning Institution Detention Program, with changes
to the proposed text as published in the April 20, 2001 issue of
the Texas Register (26 TexReg 2962). Changes to the proposed
text consist of a minor edit to subsection (e)(7) to change the
word from notify to notified and minor grammar changes.

The justification for amending the section is to increase account-
ability for staff and youth and better define and implement pro-
gram guidelines.

The amendment will define specific programs to help discipline
negative behavior.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Human Resources Code,
§61.045, which provides the Texas Youth Commission with the
authority to operate programs in facilities that are charged with
custody and rehabilitation of youth.

The adopted rule implements the Human Resource Code,
§61.034.

§97.43. Institution Detention Program.
(a) Purpose. The purpose of this rule is to establish criteria and

procedures for detaining appropriate Texas Youth Commission (TYC)
youth in an Institution Detention Program (IDP) operated within each
TYC institution or secure contract program, who have charges against
them pending or filed, or are awaiting a due process hearing or trial, or
awaiting transportation subsequent to a due process hearing or trial.

(b) Applicability.
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(1) This rule applies to TYC youth detained in TYC oper-
ated institutions or secure contract programs for pre-hearing or post-
hearing pending transportation.

(2) This rule does not apply to:

(A) TYC youth detained in community detention facili-
ties. See (GAP) §97.41 of this title (relating to Community Detention);

(B) the use of the same or adjacent space when used
specifically as security intake. See (GAP) §97.37 of this title (relating
to Security Intake);

(C) the use of the same or adjacent space when used
specifically as a security program. See (GAP) §97.40 of this title (re-
lating to Security Program);

(D) the use of the same or adjacent space when used
specifically as disciplinary segregation. See (GAP) §95.17 of this title
(relating to Behavior Management Program);

(E) the use of the same or adjacent space when used
specifically as temporary admission. See (GAP) §85.41 of this title
(relating to Temporary Admission Awaiting Transportation); and

(F) the aggression management program (AMP). See
(GAP) §95.21 of this title (relating to Aggression Management Pro-
gram).

(c) Explanation of Terms Used. Detention Review Hearing -
the TYC level IV hearing required by this policy.

(d) Criteria for Placement in an Institution Detention Program.

(1) Designated staff will conduct a review to determine
whether admission criteria have been met.

(2) Admission Criteria for Detention Up To 72 Hours.

(A) A youth assigned to a TYC operated institution may
be admitted to the IDP program (for up to 72 hours):

(i) if the youth is awaiting transportation subsequent
to a due process hearing or trial; or

(ii) if a due process hearing or trial has been
requested in writing or charges are pending or have been filed; and

(iii) there are reasonable grounds to believe the
youth has committed a violation; and

(iv) one of the following applies:

(I) suitable alternative placement within the fa-
cility is unavailable due to on-going behavior of the youth that creates
disruption of the routine of the youth’s current program; or

(II) the youth is likely to interfere with the hear-
ing or trial process; or

(III) the youth represents a danger to him-
self/herself or others; or

(IV) the youth has escaped or attempted escape
as defined in (GAP) §97.29 of this title (relating to Escape/Abscon-
dence and Apprehension).

(B) A youth who is assigned to a placement other than
a TYC operated institution or secure contract program may be detained
in a TYC operated IDP (up to 72 hours):

(i) if a due process hearing or trial has been
requested in writing; and

(ii) based on current behavior or circumstances, and
all detention criteria must have been met as defined in (GAP) §97.41
of this title (relating to Community Detention).

(C) A youth may appeal the admission decision to the
IDP through the youth complaint system as defined in (GAP) §93.31
of this title (relating to Complaint Resolution System).

(3) Admission Criteria for Detention Beyond 72 Hours.

(A) A youth who is assigned to a TYC operated insti-
tution may be detained in the IDP beyond 72 hours based on current
behavior or circumstances, and all other criteria in paragraph (2) of
this subsection have been met.

(B) A youth who is assigned to a placement other than
a TYC operated institution may be detained in a TYC operated IDP
beyond 72 hours based on current behavior or circumstances and all
detention criteria in (GAP) §97.41 of this title (relating to Community
Detention) have been met.

(4) A hearing will be scheduled as soon as practical but no
later than seven days, excluding weekends and holidays, from the date
of the alleged violation.

(A) A due process hearing or trial is considered to be
scheduled if a due process hearing date and time has been set or trial is
pending.

(B) A youth whose due process hearing or trial has been
held may be detained without a level IV hearing when the youth is
waiting for transportation:

(i) to TDCJ, ID following a transfer hearing; or

(ii) to a different placement following a level I or II
hearing.

(C) Transportation should be arranged immediately to
take place within 72 hours and anything past that must have superin-
tendent’s approval.

(e) Detention Hearings Required for Any Youth Held in an In-
stitution Detention Program.

(1) A youth, who meets admission criteria, may be detained
in an IDP for up to 72 hours.

(2) For extensions beyond 72 hours an initial detention re-
view hearing (level IV hearing) must be held on or before 72 hours
from admission to the IDP, or the next working day.

(3) Subsequent detention review hearings must be held
within ten working days from the previous detention review hearing
when a due process hearing or trial is not held and continued detention
is necessary and appropriate based upon current behavior or circum-
stances that meet criteria unless youth is under indictment pending
trial. See (GAP) §95.59 of this title (relating to Level IV Hearing
Procedure).

(4) A detention review hearing is not required for youth
detained pending transportation pursuant to subsection (d)(3)(D) of this
section.

(5) Institution or a designated community staff will hold
the required level IV detention review hearings. The primary service
worker (PSW) for youth not assigned to an institution, will coordinate
with institution staff to ensure that hearings are timely held or waived
properly.

(6) If a level IV hearing is not timely held or is not properly
waived, the youth shall be released from the IDP.
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(7) The youth is notified in writing of his/her right to appeal
the level IV hearing.

(f) Release from institution detention is determined by the out-
come of a hearing or trial or upon the decision not to hold a hearing. If
the youth is pending transportation, the youth is released from deten-
tion upon transport.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 5, 2001.

TRD-200103145
Steve Robinson
Executive Director
Texas Youth Commission
Effective date: July 31, 2001
Proposal publication date: April 20, 2001
For further information, please call: (512) 424-6301

♦ ♦ ♦
PART 13. TEXAS COMMISSION ON
FIRE PROTECTION

CHAPTER 421. STANDARDS FOR
CERTIFICATION
37 TAC §421.5

The Texas Commission on Fire Protection adopts amendments
to §421.5, concerning definitions regarding training officers with-
out changes to text published in the Texas Register on March 2,
2001 (26 TexReg 1829).

The justification for this section is that training officers will ensure
the certified facilities will be compliant with commission stan-
dards in content and delivery of programs.

The amendments change the definition of training officer to spec-
ify that the individual must be in charge of a commission "certified
training facility."

There were no comments received on the proposed amend-
ments.

The amendments are adopted under Texas Government Code,
§419.008, which provides the commission with authority to adopt
rules for the administration of its powers and duties; and Texas
Government Code, §419.028, which provides the commission
with authority to approve or revoke the approval of a training fa-
cility and to certify or revoke the certification of fire protection
personnel instructors.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 6, 2001.

TRD-200103186

Gary L. Warren Sr.
Executive Director
Texas Commission on Fire Protection
Effective date: June 26, 2001
Proposal publication date: March 2, 2001
For further information, please call: (512) 239-4921

♦ ♦ ♦
CHAPTER 441. CONTINUING EDUCATION
37 TAC §441.5

The Texas Commission on Fire Protection adopts an amend-
ment to §441.5, concerning requirements for continuing educa-
tion without changes to the text published in the Texas Register
on March 2, 2001 (26 TexReg 1830).

The justification for this section is the result of a clearer under-
standing of the commission’s intent with regard to the four- hour
limitation on subject matter taken for continuing education credit.

The amendment changes the continuing education requirement
for Track A so that no more than four hours in any one subject
can be counted toward meeting the 20-hour continuing education
requirement per year.

There were no comments received on the proposed amendment.

The amendment is adopted under Texas Government Code,
§419.008, which provides the commission with authority to
adopt rules for the administration of its powers and duties;
and Texas Government Code §419.032, which provides the
commission with authority to adopt rules relating to continuing
education for fire protection personnel.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 6, 2001.

TRD-200103187
Gary L. Warren Sr.
Executive Director
Texas Commission on Fire Protection
Effective date: June 26, 2001
Proposal publication date: March 2, 2001
For further information, please call: (512) 239-4921

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 1. TEXAS DEPARTMENT OF
HUMAN SERVICES

CHAPTER 79. LEGAL SERVICES
SUBCHAPTER E. ADVISORY COMMITTEES
40 TAC §79.403

The Texas Department of Human Services (DHS) adopts an
amendment to §79.403 without changes to the proposed text
published in the April 13, 2001, issue of the Texas Register (26
TexReg 2820) and will not be republished.
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Justification of the amendment is to move the specifications for
the Home and Community Support Services Advisory Council
and the Texas Board of Human Services/Board of Nurse Exam-
iners Memorandum of Understanding Advisory Committee, pre-
viously under Chapter 97 (relating to HCSSAs) to Chapter 79,
which includes the department’s rules on advisory committees.

The department received no comments concerning the proposal.

The amendment is adopted under the Health and Safety Code,
Chapter 142, which provides the department with the author-
ity to adopt rules that govern the HCSSA Advisory Council and
the Texas Board of Human Services/Board of Nurse Examiners
Memorandum of Understanding Advisory Committee.

The amendment implements the Health and Safety Code, Chap-
ter 142.001-142.030.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 8, 2001.

TRD-200103221
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 2001
Proposal publication date: April 13, 2001
For further information, please call: (512) 438-3108

♦ ♦ ♦
PART 3. TEXAS COMMISSION ON
ALCOHOL AND DRUG ABUSE

CHAPTER 141. GENERAL PROVISIONS
40 TAC §§141.61, 141.62, 141.71

The Texas Commission on Alcohol and Drug Abuse adopts new
§§141.61, 141.62 and 141.71 of Chapter 141 concerning Gen-
eral Provisions. The sections are adopted without changes to
the proposed text as published in the April 20, 2001, issue of the
Texas Register (26 TexReg 2974).

Information regarding procurement procedures, procurement
protest processes, and training and education for commission
employees is provided in the new sections.

The new rules ensure commission procurements will comply with
state law, provide applicants with information about protest pro-
cedures for procurements, and ensure appropriate use of train-
ing benefits by commission staff.

No comments were received regarding the adoption of the sec-
tions.

The new sections are adopted under the Texas Health and Safety
Code, §461.012(a)(15) which provides the Texas Commission
on Alcohol and Drug Abuse with the authority to adopt rules gov-
erning the functions of the commission, including rules that pre-
scribe the policies and procedures followed by the commission
when funding services and §461.0141 which provides the com-
mission with authority to adopt rules regarding purchase of ser-
vices.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 6, 2001.

TRD-200103188
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2001
Proposal publication date: April 20, 2001
For further information, please call: (512) 349-6607

♦ ♦ ♦
PART 11. TEXAS COMMISSION ON
HUMAN RIGHTS

CHAPTER 321. GENERAL PROVISIONS
40 TAC §321.1

The Commissioners of the Texas Commission on Human Rights
adopt amended §321.1 concerning Definitions without changes
to the text published in the May 4, 2001, issue of the Texas Reg-
ister (26 TexReg 3385).

The amendments delete the reference to Texas Revised Civil
Statutes Annotated Article 5221k, which appear in parentheses
after each citation to Chapter 21 of the Texas Labor Code. Texas
Revised Civil Statutes Annotated Article 5221k was codified into
Chapter 21 of the Texas Labor Code in 1995 by the 74th Texas
Legislature. It is no longer necessary to provide the reference to
the historic citation.

No comments were received in response to the proposed
amendments.

The amendments are adopted under the Texas Labor Code,
Chapter 21, Sections 21.556 and 21.003, and Texas Admin-
istrative Code, Chapter 321, Section 321.4 and Chapter 323,
Section 323.5. The Texas Labor Code, Section 21.556, provides
that the Commission shall promulgate rules as are necessary
and proper to execute its duties and functions. The Texas Labor
Code, Section 21.003, and the Texas Administrative Code,
Sections 321.4 and 323.5, grant the Commission authority to
adopt procedural rules to carry out the purposes and policies of
Texas Commission on Human Rights Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 8, 2001.

TRD-200103209
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Effective date: June 28, 2001
Proposal publication date: May 4, 2001
For further information, please call: (512) 437-3458

♦ ♦ ♦
CHAPTER 323. COMMISSION
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40 TAC §323.1, §323.2

The Commissioners of the Texas Commission on Human Rights
adopt amended §323.1, concerning General Description and
§323.2, concerning Term of Office without changes to the text
published in the May 4, 2001, issue of the Texas Register (26
TexReg 3386).

The amendments delete the reference to Texas Revised Civil
Statutes Annotated Article 5221k, which appear in parentheses
after each citation to Chapter 21 of the Texas Labor Code. Texas
Revised Civil Statutes Annotated Article 5221k was codified into
Chapter 21 of the Texas Labor Code in 1995 by the 74th Texas
Legislature. It is no longer necessary to provide the reference to
the historic citation.

No comments were received in response to the proposed
amendments.

The amendments are adopted under the Texas Labor Code,
Chapter 21, §21.556 and §21.003 and Texas Administrative
Code, Chapter 321, §321.4 and Chapter 323, §323.5. The
Texas Labor Code, §21.556, provides that the Commission
shall promulgate rules as are necessary and proper to execute
its duties and functions. The Texas Labor Code, §21.003 and
the Texas Administrative Code, §321.4 and §323.5 grant the
Commission authority to adopt procedural rules to carry out the
purposes and policies of Texas Commission on Human Rights
Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 7, 2001.

TRD-200103191
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Effective date: June 27, 2001
Proposal publication date: May 4, 2001
For further information, please call: (512) 437-3458

♦ ♦ ♦
CHAPTER 325. LOCAL COMMISSIONS
40 TAC §§325.1 - 325.3, 325.5

The Commissioners of the Texas Commission on Human Rights
adopt amended §§325.1 concerning Deferral Authority, 325.2,
concerning Deferral Procedures, 325.3, concerning Final Deter-
mination of a Local Commission, and 325.5, concerning Eligi-
bility without changes to the text published in the May 4, 2001,
issue of the Texas Register (26 TexReg 3386).

The amendments delete the reference to Texas Revised Civil
Statutes Annotated Article 5221k, which appear in parentheses
after each citation to Chapter 21 of the Texas Labor Code. Texas
Revised Civil Statutes Annotated Article 5221k was codified into
Chapter 21 of the Texas Labor Code in 1995 by the 74th Texas
Legislature. It is no longer necessary to provide the reference to
the historic citation.

No comments were received in response to the proposed
amendments.

The amendments are adopted under the Texas Labor Code,
Chapter 21, Sections 21.556 and 21.003, and Texas Admin-
istrative Code, Chapter 321, Section 321.4 and Chapter 323,
Section 323.5. The Texas Labor Code, Section 21.556, provides
that the Commission shall promulgate rules as are necessary
and proper to execute its duties and functions. The Texas Labor
Code, Section 21.003, and the Texas Administrative Code,
Sections 321.4 and 323.5, grant the Commission authority to
adopt procedural rules to carry out the purposes and policies of
Texas Commission on Human Rights Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 7, 2001.

TRD-200103192
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Effective date: June 27, 2001
Proposal publication date: May 4, 2001
For further information, please call: (512) 437-3458

♦ ♦ ♦
CHAPTER 327. ADMINISTRATIVE REVIEW
SUBCHAPTER A. ADMINISTRATIVE
INVESTIGATION AND REVIEW
40 TAC §§327.3, 327.4, 327.6 - 327.10, 327.12

The Commissioners of the Texas Commission on Human Rights
adopt amended §§327.3 concerning Subpoena, 327.4 concern-
ing Dismissal of Complaint, 327.6 concerning Conciliation, 327.7
concerning Notice to Complainant, 327.8 concerning Failure to
Issue Notice, 327.9 concerning Access to Commission Records,
327.10 concerning Confidentiality, and 327.12 concerning Tem-
porary Injunctive Relief without changes to the text published in
the May 4, 2001, issue of the Texas Register (26 TexReg 3387).

The amendments delete the reference to Texas Revised Civil
Statutes Annotated Article 5221k, which appear in parentheses
after each citation to Chapter 21 of the Texas Labor Code. Texas
Revised Civil Statutes Annotated Article 5221k was codified into
Chapter 21 of the Texas Labor Code in 1995 by the 74th Texas
Legislature. It is no longer necessary to provide the reference to
the historic citation.

No comments were received in response to the proposed
amendments.

The amendments are adopted under the Texas Labor Code,
Chapter 21, Sections 21.556 and 21.003, and Texas Admin-
istrative Code, Chapter 321, Section 321.4 and Chapter 323,
Section 323.5. The Texas Labor Code, Section 21.556, provides
that the Commission shall promulgate rules as are necessary
and proper to execute its duties and functions. The Texas Labor
Code, Section 21.003, and the Texas Administrative Code,
Sections 321.4 and 323.5, grant the Commission authority to
adopt procedural rules to carry out the purposes and policies of
Texas Commission on Human Rights Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Office of the Secretary of State on June 5, 2001.

TRD-200103130
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Effective date: June 25, 2001
Proposal publication date: May 4, 2001
For further information, please call: (512) 437-3458

♦ ♦ ♦
CHAPTER 329. JUDICIAL ACTION
40 TAC §329.1

The Commissioners of the Texas Commission on Human
Rights adopt amended §329.1 concerning Enforcement without
changes to the text published in the May 4, 2001, issue of the
Texas Register (26 TexReg 3389).

The amendment deletes the reference to Texas Revised Civil
Statutes Annotated Article 5221k, which appear in parentheses
after each citation to Chapter 21 of the Texas Labor Code. Texas
Revised Civil Statutes Annotated Article 5221k was codified into
Chapter 21 of the Texas Labor Code in 1995 by the 74th Texas
Legislature. It is no longer necessary to provide the reference to
the historic citation.

No comments were received in response to the proposed
amendment.

The amendment is adopted under the Texas Labor Code, Chap-
ter 21, Sections 21.556 and 21.003, and Texas Administrative
Code, Chapter 321, Section 321.4 and Chapter 323, Section
323.5. The Texas Labor Code, Section 21.556, provides that the
Commission shall promulgate rules as are necessary and proper
to execute its duties and functions. The Texas Labor Code, Sec-
tion 21.003, and the Texas Administrative Code, Sections 321.4
and 323.5, grant the Commission authority to adopt procedural
rules to carry out the purposes and policies of Texas Commis-
sion on Human Rights Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 5, 2001.

TRD-200103131
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Effective date: June 25, 2001
Proposal publication date: May 4, 2001
For further information, please call: (512) 437-3458

♦ ♦ ♦
CHAPTER 331. REPORTS AND RECORD
KEEPING
40 TAC §331.1

The Commissioners of the Texas Commission on Human Rights
adopt amended §331.1 concerning Preservation and Use with-
out changes to the text published in the May 4, 2001, issue of
the Texas Register (26 TexReg 3389).

The amendment deletes the reference to Texas Revised Civil
Statutes Annotated Article 5221k, which appear in parentheses
after each citation to Chapter 21 of the Texas Labor Code. Texas
Revised Civil Statutes Annotated Article 5221k was codified into
Chapter 21 of the Texas Labor Code in 1995 by the 74th Texas
Legislature. It is no longer necessary to provide the reference to
the historic citation.

No comments were received in response to the proposed
amendment.

The amendment is adopted under the Texas Labor Code, Chap-
ter 21, Sections 21.556 and 21.003, and Texas Administrative
Code, Chapter 321, Section 321.4 and Chapter 323, Section
323.5. The Texas Labor Code, Section 21.556, provides that the
Commission shall promulgate rules as are necessary and proper
to execute its duties and functions. The Texas Labor Code, Sec-
tion 21.003, and the Texas Administrative Code, Sections 321.4
and 323.5, grant the Commission authority to adopt procedural
rules to carry out the purposes and policies of Texas Commis-
sion on Human Rights Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 5, 2001.

TRD-200103132
Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Effective date: June 25, 2001
Proposal publication date: May 4, 2001
For further information, please call: (512) 437-3458

♦ ♦ ♦
CHAPTER 333. CONFORMITY
40 TAC §333.1

The Commissioners of the Texas Commission on Human Rights
adopt amended § 333.1 concerning Conformity without changes
to the text published in the May 4, 2001, issue of the Texas Reg-
ister (26 TexReg 3390).

The amendments delete the reference to Texas Revised Civil
Statutes Annotated Article 5221k, which appear in parentheses
after each citation to Chapter 21 of the Texas Labor Code. Texas
Revised Civil Statutes Annotated Article 5221k was codified into
Chapter 21 of the Texas Labor Code in 1995 by the 74th Texas
Legislature. It is no longer necessary to provide the reference to
the historic citation.

No comments were received in response to the proposed
amendments.

The amendments are adopted under the Texas Labor Code,
Chapter 21, Sections 21.556 and 21.003, and Texas Admin-
istrative Code, Chapter 321, Section 321.4 and Chapter 323,
Section 323.5. The Texas Labor Code, Section 21.556, provides
that the Commission shall promulgate rules as are necessary
and proper to execute its duties and functions. The Texas Labor
Code, Section 21.003, and the Texas Administrative Code,
Sections 321.4 and 323.5, grant the Commission authority to
adopt procedural rules to carry out the purposes and policies of
Texas Commission on Human Rights Act.
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The agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 5, 2001.

TRD-200103133

Katherine A. Antwi
Interim Executive Director
Texas Commission on Human Rights
Effective date: June 25, 2001
Proposal publication date: May 4, 2001
For further information, please call: (512) 437-3458

♦ ♦ ♦
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TEXAS DEPARTMENT  OF INSURANCE
Notification Pursuant to the Insurance Code, Chapter 5, Subchapter L
As required by the Insurance Code, Article 5.96 and 5.97, the Texas Register publishes notice of proposed
actions by the Texas Board of Insurance. Notice of action proposed under Article 5.96 must be published in
the Texas Register not later than the 30th day before the board adopts the proposal. Notice of action
proposed under Article 5.97 must be published in the Texas Register not later than the 10th day before the
Board of Insurance adopts the proposal. The Administrative Procedure Act, the Government Code, Chapters
2001 and 2002, does not apply to board action under Articles 5.96 and 5.97.

The complete text of the proposal summarized here may be examined in the offices of the Texas Department
of Insurance, 333 Guadalupe Street, Austin, Texas 78714-9104.)

This notification is made pursuant to the Insurance Code, Article 5.96, which exempts it from the
requirements of the Administrative Procedure Act.

Texas Department of Insurance
Proposed Action on Rules

The Commissioner of Insurance, at a public hearing under Docket
Number 2488 on July 24, 2001 at 9:30 a.m., in Room 100 of the
William P. Hobby Jr. State Office Building, 333 Guadalupe Street
in Austin, Texas, will consider a petition filed by State Farm Fire
and Casualty Company, State Farm General Insurance Company,
and State Farm Lloyds (collectively referred to as State Farm) that
requests the adoption of three new residential property policy forms
which include form number FP-7955 TX (homeowners policy), form
number FP-7954 (renters policy), and form number FP-7956 TX
(condominium unitowners policy) and further requests the adoption of
thirty-three new endorsements (as listed in Exhibit D) for use in the
State of Texas.

These filings were made pursuant to the Insurance Code Article
5.35(b), which provides that the Commissioner may adopt policy
forms and endorsements of national insurers. State Farm conforms to
the definition of a national insurer and is, therefore, authorized to file
its policies and endorsements with the Department to be considered
by the Commissioner for adoption.

State Farm’s original petition on this matter, filed on January 21, 1997,
requested the adoption of a proposed new Texas homeowners policy.
Since the filing of the original petition, State Farm and Department staff
have engaged in extensive discussions and dialogue relating to the pro-
posed form and endorsements. State Farm has made several modifica-
tions to the homeowners policy, as originally filed, as a result of its dis-
cussions with Department staff. On March 15, 2001, State Farm filed
an amended petition in which it refiled its proposed new homeowners
policy with the modifications that have been agreed upon by State Farm
and staff and it also filed a proposed new renters policy, condominium
unitowners policy, and thirty-three endorsements as additional items
to be considered by the Commissioner. On June 12, 2001, State Farm
amended its petition by withdrawing endorsement number FE-7421.1
and substituting in its place endorsement number FE-8716.

I. State Farm Homeowners Policy. The following is a general descrip-
tion of the coverage provided by the proposed State Farm homeowners
policy that has been filed for adoption by the Commissioner pursuant
to Article 5.35(b). A copy of the policy is attached as Exhibit A.

A. Section 1-Property Coverage.

1. The policy covers the dwelling and other private structures on the
premises against the risk of direct physical loss, with certain excep-
tions.

2. It covers personal property on and away from the premises against
losses by fire or lightning, windstorm or hail, explosion, riot or civil
commotion, aircraft, vehicular impact, smoke, vandalism or malicious
mischief, and theft.

3. It provides loss of use which covers additional living expenses when
the residence becomes uninhabitable and fair rental value when part of
the premises is rented to others.

B. Section 2-Liability Coverages.

1. Coverage L-Personal Liability. The policy covers payment on behalf
of the insured of all sums, up to the stipulated limit, which the insured
is legally liable to pay as damages because of bodily injury or property
damage arising out of the residence premises or personal activities.

2. Coverage M-Medical Payments to Others. The policy covers
medical and related expenses, subject to the stipulated limit, arising
out of accidents to persons other than the insured and residents of the
premises.

3. Additional Coverages. Additional coverage is provided for claim
expenses, first aid expenses, and damage to property of others.

II. State Farm Condominium Unitowners Policy. This policy for con-
dominium unitowners covers items of real property which are the in-
sured’s responsibility under the governing rules of a condominium as-
sociation. This policy covers personal property on and away from the
premises against losses by fire or lightning, windstorm or hail, explo-
sion, riot or civil commotion, aircraft, vehicular impact, smoke, van-
dalism or malicious mischief, and theft. This policy also contains loss
of use, additional coverages, and liability coverage provisions that are
the same as those described for the State Farm homeowners policy. A
copy of this policy is attached as Exhibit B.

III. State Farm Renters Policy. This is a tenants policy that covers per-
sonal property on and away from the premises against losses by fire or
lightning, windstorm or hail, explosion, riot or civil commotion, air-
craft, vehicular impact, smoke, vandalism or malicious mischief, and
theft. This policy also contains loss of use, additional coverages, and
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liability coverage provisions that are the same as those described for
the State Farm homeowners policy. A copy of this policy is attached as
Exhibit C.

IV. Comparison of the Proposed State Farm Policies to the Currently
Prescribed Texas Homeowners Policy-Form B (HO-B). The HO-B
is the predominant policy form issued in Texas for owner occupied
dwellings. In the course of staff’s review of State Farm’s proposed
homeowners, renters, and condominium unitowners policies, staff
has noted several differences in the coverage provided in the HO-B
and that provided in the proposed State Farm policy forms. Since the
proposed renters policy contains the same coverages as the proposed
homeowners policy (except that the renters policy does not provide the
dwelling coverage) and the proposed condominium unitowners policy
also contains the same coverages as the homeowners policy (except
that the dwelling coverage is much more limited) the restrictions and
enhancements in coverage will be discussed in terms of a comparison
between the State Farm homeowners policy and the HO-B. However,
it should be noted that most of the comparisons of coverage also apply
to the renters and condominium unitowners policies.

V. Restrictions In Coverage. The following is a list of some of the re-
strictions in coverage that are contained in the proposed homeowners
policy as compared to the existing HO-B. This list is not intended to
cover every restriction in coverage that is contained in the proposed
State Farm policy forms. If more detailed coverage information is de-
sired, a side by side comparison of the State Farm homeowners policy
and the HO-B is available from the Department upon request.

A. Coverage for Boats, Boat Trailers, and Other Trailers.

The State Farm policy provides up to $1,000 in coverage for boats, boat
trailers, and other trailers not used with watercraft for losses that occur
on and off premises for all losses insured. (See Section 1-Coverages,
Coverage B-Personal Property, Special Limits of Liability, paragraphs
d. and e.) The State Farm policy provides theft coverage for boats, boat
trailers, and other trailers if the theft occurs on the residence premises;
however, if the theft occurs off of the residence premises, theft cover-
age is excluded. (See Section 1-Losses Insured, Coverage B-Personal
Property, paragraphs 9.c.(2) and (3)) The State Farm policy provides
windstorm and hail coverage for boats and their trailers only if they
are inside a fully enclosed building. (See Section 1-Losses Insured,
Coverage B-Personal Property, paragraph 2.) The HO-B provides cov-
erage up to the limits of liability that apply to Coverage B (Personal
Property) for boats and boat trailers while located on land on the res-
idence premises for all perils insured against. Additionally, the HO-B
provides coverage up to the limits of liability that apply to Coverage B
(Personal Property) for trailers designed for use principally off public
roads (e.g., travel trailers) whether on or off premises. (See Section
1-Property Coverage, Coverage B (Personal Property), Property Not
Covered, paragraphs 4. and 6.)

B. Coverage for Firearms.

The State Farm policy limits the coverage for firearms to losses by the
peril of theft with a maximum limit of liability of $2,500. (See Sec-
tion 1-Coverages, Coverage B-Personal Property, 1. Property Covered,
paragraph g.) The HO-B provides coverage for firearms to the extent
described under the Perils Insured Against section of the policy, includ-
ing the peril of theft, up to the limits of liability that apply to Coverage
B (Personal Property.)

C. Coverage for Goldware and Silverware.

The State Farm policy limits the coverage for goldware and silver-
ware to losses by the peril of theft with a maximum limit of liability
of $2,500. (See Section 1-Coverages, Coverage B-Personal Property,
1. Property Covered, paragraph h.) The HO-B provides coverage for

goldware and silverware to the extent described under the Perils In-
sured Against section of the policy, including the peril of theft, up to
the limits of liability that apply to Coverage B (Personal Property.)

D. Coverage for Golf Carts.

The State Farm policy only covers golf carts if they are used to ser-
vice the residence premises or while used for golfing purposes. (See
Section 1-Coverages, Coverage B-Personal Property, 2. Property Not
Covered, paragraph c.) The HO-B provides coverage for golf carts up
to the limits of liability that apply to Coverage B (Personal Property)
to the extent described under the Perils Insured Against section of the
policy. The golf cart coverage provided in the HO-B is not limited to
golf carts that are used to service the residence or while used for golf-
ing purposes, (See Section 1-Property Coverage, Coverage B (Personal
Property) Property Not Covered, paragraph 3.c.)

E. Coverage for Tree Debris Removal.

The State Farm policy limits the coverage for the removal of debris
from a fallen tree to $500. (See Section 1-Coverages, Section 1-Ad-
ditional Coverages, paragraph 1.) The HO-B provides coverage for
removal of debris from a fallen tree to the extent described under the
Extensions of Coverage section of the policy up to the limits of liabil-
ity that apply to the damaged property. (See Extensions of Coverage,
paragraph 1.)

F. Coverage for Water Damage.

1. The State Farm policy specifies that an accidental discharge or over-
flow of water from a plumbing system, heating or air conditioning sys-
tem, or household appliance must be "sudden" before there is water
damage coverage under the policy. (See Section 1-Losses Insured,
paragraph 12.) The HO-B also provides coverage for water damage
from repeated and continuous seepage or leakage of water or steam
from a plumbing system, heating or air conditioning system, or house-
hold appliance which occurs over a period of time. (See Section 1-Per-
ils Insured Against, paragraph 9.)

2. The State Farm policy does not cover a loss caused by water or
sewage from outside the residence premises that backs up or overflows
from a sewer, drain, or sump pump. (See Section 1-Losses Insured,
paragraph 12.) The HO-B does not exclude damage to property cov-
ered under Coverage A-Dwelling for a loss caused by back up or over-
flow from a sewer, drain, or sump pump of sewage or water even if it
is from outside the residence premises. Property covered under Cover-
age B-Personal Property is specifically insured for loss caused by ac-
cidental discharge, leakage, or overflow of water or steam from within
a plumbing system, heating or air conditioning system, or household
appliance which may include a loss caused by water or sewage from
outside the residence premises that backs up or overflows from a sewer,
drain, or sump pump. (See Section 1-Perils Insured Against, Coverage
B-Personal Property, paragraph 9.)

G. State Farm Policy Exclusions.

1. The State Farm policy excludes loss from freezing, thawing, pres-
sure or weight of water or ice to a swimming pool, hot tub or spa. (See
Section 1-Losses Not Insured, paragraph 1.c.) The HO-B does not con-
tain this exclusion.

2. The State Farm policy excludes loss from vandalism or malicious
mischief or breakage of glass if the dwelling is vacant for more than
30 days immediately before the loss. (See Section 1-Losses Not In-
sured, paragraph 1.e.) The HO-B provides coverage for all perils in-
sured against for up to 60 days of vacancy. (See Section 1-Conditions,
paragraph 13.)

3. The State Farm policy restates under "Losses Not Insured" that a
loss resulting from continuous or repeated seepage or leakage of water
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or steam is excluded. (See Section 1-Losses Not Insured, paragraph
1.f.) The HO-B does not contain this exclusion.

4 The State Farm policy excludes losses resulting from pressure or pres-
ence of tree, shrub or plant roots. (See Section 1-Losses Not Insured,
paragraph 1.n.) The HO-B does not contain this exclusion.

5. The State Farm policy restates under "Losses Not Insured" that a
loss resulting from backup or overflow from a sewer, drain, or sump
pump of water or sewage from outside the residence is excluded. (See
Section 1-Losses Not Insured, paragraph 2.c.(2)) The HO-B does not
contain this exclusion.

6. The State Farm policy excludes losses consisting of defect,
weakness, inadequacy, fault or unsoundness in planning, zoning,
development, surveying, siting, design, specifications, workmanship,
construction, grading, compaction, materials used in construction or
repair, or maintenance of any property whether on or off the residence
premises. However, any resulting loss from the items specified above
is insured unless the resulting loss is itself a loss not insured. (See
Section 1-Losses Not Insured, paragraph 3.b.) The HO-B does not
contain this exclusion.

7. The State Farm policy excludes coverage for settling, cracking,
shrinking, bulging, or expansion of pavements, patios, walls, floors,
roofs, ceilings, or foundations of the dwelling. (See Section 1-Losses
Not Insured, paragraphs 1.l.) The HO-B provides foundation coverage
caused by seepage or leakage of water or steam from within a plumbing,
heating, air conditioning, or automatic fire protective sprinkler system.
(See Section 1-Perils Insured Against, paragraph 9. and Section 1-Ex-
clusions paragraph 1.h.)

VI. Coverage Enhancements. The following is a list of some of the ar-
eas where the proposed State Farm homeowners policy provides cov-
erage that is broader than the coverage provided in the HO-B.

A. Coverage of Personal Property Off Premises.

The State Farm policy provides coverage for personal property away
from the residence premises up to the full limit of Coverage B. There
is an exception to this coverage that limits personal property coverage
to the greater of $1000 or 10% of Coverage B, if the property is usually
situated at an insured’s residence, other than the residence premises.
(See Section 1-Coverages, Coverage B-Personal Property, paragraph
1.) The HO-B limits coverage on losses to personal property located
away from the residence premises to the greater of $1000 or 10% of
Coverage B. (See Section 1-Property Coverage, Coverage B (Personal
Property), paragraph 2.) The HO-B excludes theft loss if the personal
property is at any other residence owned by, rented to, or occupied by
an insured, except while an insured is temporarily living there. (See
Section 1-Exclusions, paragraph 1.d.(1))

B. Special Limits of Liability.

1. The State Farm policy provides a $200 limit of liability for losses
of money. (See Section 1-Coverages, Coverage B-Personal Property,
Special Limits of Liability, paragraph a.) The HO-B provides a $100
limit of liability for losses of money. (See Section 1-Property Cover-
age, Coverage B (Personal Property), Special Limits of Liability, para-
graph 1.)

2. The State Farm policy provides a $1000 limit of liability for loss of
securities, checks, money orders, accounts, deeds, passports, tickets,
etc. (See Section 1-Coverages, Coverage B-Personal Property, Special
Limits of Liability, paragraph c.) The HO-B provides a $500 limit of
liability for "Bullion/Valuable Papers". (See Section 1-Property Cover-
age, Coverage B (Personal Property), Special Limits of Liability, para-
graph 2.)

3. The State Farm policy provides a $1000 limit of liability for
boats, boat trailers, and other trailers while away from the residence
premises, except for the peril of theft. (See Section 1-Coverages,
Coverage B-Personal Property, Special Limits of Liability, paragraphs
d. and e.) The HO-B excludes coverage for boats and boat trailers
while away from the residence premises. (See Section 1-Property
Coverage, Property Not Covered, paragraphs 4.b. and 6.)

4. The State Farm policy provides $2,500 coverage for stamps, trading
cards, and comic books. (See Section 1-Coverages, Coverage B-Per-
sonal Property, Special Limits of Liability, paragraph f.) The HO-B
provides a $500 limit of liability for "Bullion/Valuable Papers". (See
Section 1-Property Coverage, Coverage B (Personal Property), Special
Limits of Liability, paragraph 2.)

C. Service Vehicle Coverage.

The State Farm policy covers any vehicle not licensed and used solely
to service the residence premises or designed to assist the handicapped.
(See Section 1-Coverages, Coverage B-Personal Property, 2. Property
Not Covered, paragraph c.) The HO-B only covers vehicles which are
not subject to motor vehicle registration and are devices and equipment
to assist the handicapped, power mowers, golf carts, vehicles used for
recreational purposes while on the residence premises, and farm equip-
ment not designed for use principally on public roads. (See Section
1-Property Coverage, Coverage B (Personal Property) Property Not
Covered, paragraph 3.)

D. Additional Coverages.

1. The State Farm policy provides an additional 5% of the limit of
the damaged property for debris removal if the property damage and
debris removal exceeds the limit for the damaged property. (See Sec-
tion 1-Coverages, Section 1-Additional Coverages, paragraph 1.) The
HO-B’s debris removal coverage is included in the limit of liability for
the damaged property and does not add additional coverage. (See Sec-
tion 1-Property Coverage, Coverage B (Personal Property), Extensions
of Coverage, paragraph 1.)

2. The State Farm policy provides up to $500 for covered damage to
any one tree, shrub or plant. (See Section 1-Coverages, Section 1-Ad-
ditional Coverages, paragraph 3.) The HO-B provides up to $250 for
covered damage to any one tree, shrub or plant. (See Section 1-Property
Coverage, Coverage B (Personal Property), Extensions Of Coverage,
paragraph 4.)

3. The State Farm policy pays up to $1000 for unauthorized use of
credit cards and bank fund transfer cards. There is no deductible for this
coverage. (See Section 1-Coverages, Section 1-Additional Coverages,
paragraph 5.) The HO-B provides a $100 limit of liability (subject to a
deductible) for loss by theft or unauthorized use of bank fund transfer
cards. (See Section 1-Property Coverage, Coverage B (Personal Prop-
erty), Special Limits of Liability, paragraph 1.)

4. The State Farm policy extends Coverage B to the contents of a deep
freeze or refrigerated units on the residential premises for loss due to
power failure or mechanical failure whether the power failure is on or
off premises. (See Section 1-Coverages, Section 1-Additional Cover-
ages, paragraph 7.) The HO-B limits consequential loss to $500 if the
power failure is a result of damage to any power, heating, or cooling
equipment off of the residence premises that is caused by an HO-B
peril. The HO-B provides coverage to property contained in a building
on the residence premises due to a temperature change resulting from
damage to the dwelling or equipment in the dwelling that is caused by
a peril insured against. (See Section 1-Property Coverage, Coverage B
(Personal Property), Extensions Of Coverage, paragraph 6.)

5. The State Farm policy provides an arson reward of $1000 for in-
formation leading to an arson conviction. (See Section 1-Coverages,
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Section 1-Additional Coverages, paragraph 8.) The HO-B does not
provide arson reward coverage.

6. The State Farm policy provides coverage for reasonable expenses
incurred to rekey exterior doors to the residence premises if the keys
are stolen as part of a covered theft loss. (See Section 1-Coverages,
Section 1-Additional Coverages, paragraph 11.) The HO-B does not
provide similar coverage.

E. Windstorm or Hail Coverage.

The State Farm policy does not exclude windstorm or hail coverage
to structures wholly or partially over water. (See Section 1-Losses In-
sured, Coverage B-Personal Property, paragraph 2.) The HO-B ex-
cludes loss from windstorm, hurricane and hail to structures wholly
or partially over water and their contents. (See Section 1-Exclusions,
paragraph 1.c.(1))

F. Policy Exclusions.

The State Farm policy pays for a loss not otherwise excluded that results
from destruction of property by order of a governmental authority. (See
Section I - Losses Not Insured, paragraph 3.a.) The HO-B excludes
losses caused by the destruction of property by order of a governmen-
tal authority. However, the HO-B will cover loss caused by order of
destruction ordered by a governmental authority taken at the time of a
fire to prevent its spread. (See Section 1-Exclusions, paragraph 2.)

G. Conditions.

The State Farm policy excludes losses only from the perils of vandal-
ism, malicious mischief, or breakage of glass after 30 days of vacancy.
(See Section 1-Losses Not Insured, paragraph 1.e.) The HO-B sus-
pends dwelling coverages for all perils insured against after 60 days of
vacancy. (See Section 1-Conditions, paragraph 13.)

H. Loss Settlement Provisions.

The State Farm policy pays replacement cost coverage on the dwelling
and other structures on the residence premises without depreciation.
(See Section 1-Loss Settlement, Coverage A-Dwelling, paragraphs 1.
and 2.) The HO-B’s loss settlement provisions allow initial loss pay-
ment of actual cash value with the difference between actual cash value
and replacement cost paid upon replacement or repair of the damaged
property, if the repair or replacement is done within 365 days of the
loss. An additional 180 days may be requested by the insured. (See
Section 1-Conditions, paragraph 4.)

VII. State Farm Homeowners Endorsements. In addition to the three
proposed policy forms filed for adoption, State Farm has filed thirty-
three endorsements for adoption pursuant to Article 5.35(b). A copy
of each of these proposed endorsements is attached as Exhibit D. Ad-
ditionally, since the proposed State Farm policies contain notable re-
strictions in both the water damage coverage and dwelling foundation
coverage as compared to the coverage contained in the HO-B, a general
description of the coverage that will be provided by the proposed State
Farm Dwelling Foundation endorsement and Water Damage endorse-
ment is provided.

A. Dwelling Foundation Endorsement.

The proposed endorsement provides coverage for settling, cracking,
shrinking, bulging, or expansion of foundations, floor slab or footings
that support the dwelling caused by seepage or leakage of water or
steam from within a plumbing, heating, air conditioning or automatic
fire protective sprinkler system. The coverage includes the cost of tear-
ing out and replacing any part of the building necessary to repair the
system from which the water or steam escaped. The loss to the system
from which the water or steam escaped is not covered. The endorse-
ment limits coverage to 15% of the amount of insurance for Coverage

A - Dwelling on the date of the loss. In contrast, the HO-B provides
dwelling foundation coverage limits up to the total amount of insurance
for Coverage A - Dwelling.

B. Water Damage Endorsement.

The proposed endorsement provides coverage for deterioration, wet rot,
or dry rot to Coverage A - Dwelling and Coverage B - Personal Prop-
erty caused by continuous or repeated seepage or leakage of water or
steam from heating, air conditioning systems or automatic fire sprinkler
systems, household appliances, or plumbing systems. The coverage in-
cludes the cost of tearing out and replacing any part of the building nec-
essary to repair the system or appliance from which the water or steam
escaped, but does not include the loss to the system or appliance from
which the water or steam escaped. Mold or fungus that results from
a continuous or repeated seepage or leakage of water or steam from a
heating, air conditioning or automatic fire sprinkler system; household
appliance; or plumbing systems is excluded; however, mold or fungus
that results from a sudden discharge of water from these systems or
appliances is not excluded. In contrast, the HO-B provides coverage
for mold or fungus resulting from both sudden and/or continuous or
repeated seepage or leakage of water.

VIII. State Farm’s Plan to Phase In the Proposed Policy Forms. State
Farm has informed the Department that when its proposed policy forms
have been adopted, the proposed policy forms will be phased in for use
with State Farm policyholders while the policy forms promulgated by
TDI will be discontinued for use with State Farm policyholders. State
Farm has outlined the details of its plan to phase-in the proposed policy
forms as follows:

A. New Business.

Once the proposed policy forms are adopted, State Farm will write all
new business on the proposed policy forms. The proposed policy forms
exclude coverage for dwelling foundation losses and limit coverage for
water damage losses. At the time each new residential property policy
is written, the applicant will be offered a separate dwelling foundation
coverage endorsement and a separate water damage coverage endorse-
ment subject to State Farm’s current underwriting guidelines. If the
applicant declines the dwelling foundation coverage endorsement or
the water damage coverage endorsement at the inception of the pol-
icy, these endorsements will not be available to be added to a policy
in the future. If a policyholder desires to continue the dwelling foun-
dation coverage (subject to the 15% cap) and water damage coverage
that the policyholder essentially has under the HO-B, both the dwelling
foundation coverage and water damage coverage endorsements must be
purchased for an additional premium.

B. Existing Business.

Six months after the date that State Farm begins to offer the new poli-
cies to its new business customers, State Farm will begin to convert the
in-force HO-A’s and HO-B’s to the new policy forms.

1. Homeowners-Form A (HO-A). The HO-A’s that are in-force will
be converted to the State Farm homeowners policy form without wa-
ter damage or dwelling foundation coverage endorsements. Since this
form does not cover water damage, there will be no offer made to these
HO-A policyholders allowing them to purchase the water damage or
dwelling foundation coverage endorsements. Furthermore, the water
damage and dwelling foundation damage endorsements will not be
available to be added to the State Farm policy in the future.

2. Homeowners-Form B (HO-B) and Homeowners-Form C (HO-C).
The HO-B’s and HO-C’s that are in force at the time of the conver-
sion will be converted to the State Farm policy with the water dam-
age and dwelling foundation damage coverage endorsements attached.
State Farm will offer each consumer the opportunity to delete either
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or both of these endorsements in exchange for a premium credit. If a
policyholder chooses the option of deleting these endorsements, they
will not be available to be added in the future. The water damage
and dwelling foundation endorsements will be available to the poli-
cyholder who originally receives the new State Farm policy for as long
as that policyholder owns the dwelling insured under the new policy.
Water damage and dwelling foundation endorsements that are deleted
from this policy at any time will not be available to be added at a later
date to this policy or any other policy that may be issued to cover the
dwelling originally insured under the new policy. The water damage
and dwelling foundation endorsements will not be available to be added
to any other policy written for a policyholder to cover a replacement of
their currently insured dwelling or any additional dwelling.

3. Homeowners Tenant-Form B (HO-BT), Homeowners Tenant-Form
C (HO-CT), Homeowners Condo-Form B (HO-CON-B), and Home-
owners Condo-Form C (HO-CON-C). The HO-BT’s and HO-CT’s that
are in force at the time of the conversion will be converted to the State
Farm renters policy and the HO-CON-B’s and HO-CON-C’s that are in
force at the time of the conversion will be converted to the State Farm
condominium unitowners policy with the water damage coverage en-
dorsement attached. State Farm will offer each consumer the oppor-
tunity to delete this endorsement in exchange for a premium credit. If
a policyholder chooses the option of deleting this endorsement, it will
not be available to be added in the future. The water damage endorse-
ment will be available to the policyholder who originally receives the
new State Farm policy for as long as that policyholder owns the condo-
minium insured under the new policy or as long as that tenant occupies
the dwelling, apartment or townhouse insured under the new policy. A
water damage endorsement that is deleted from these policies at any
time will not be available to be added at a later date to these policies or
any other policy that may be issued to cover a condominium or tenant
occupied dwelling, apartment, or townhouse originally insured under
the new policy. The water damage endorsement will not be available
to be added to any other policy written for a policyholder to cover a re-
placement of their currently insured condominium or tenant occupied
dwelling, apartment, or townhouse or any additional condominium or
tenant occupied dwelling, apartment, or townhouse.

4. Consumer Disclosures. State Farm agrees to provide an explana-
tory letter and a summary of coverages expressly noting where there
is less coverage in the State Farm policies than in the currently pre-
scribed policies to the policyholders who are being converted from the
currently prescribed Texas forms to the new State Farm forms. This
notice letter will be sent to the policyholders ninety days in advance of
the policy conversion date. This notice letter will be provided to the
Department for its review prior to State Farm’s use of this letter. State

Farm has indicated in a letter to the Commissioner dated June 14, 2000,
that policyholders who convert to the new State Farm policy forms and
who purchase both the dwelling foundation and water damage endorse-
ments will continue to have essentially the same comprehensive foun-
dation and/or water damage coverage that they have under the currently
prescribed policies.

C. Rating Information.

State Farm agrees to file its initial rates and any rate changes for poli-
cies written through State Farm Lloyds with the Department on an in-
formational basis for a period of two years to allow the Department
to monitor the rates on the new State Farm policies. State Farm also
agrees to provide the Department with a copy of its loss cost analyses
during the time period it is providing the rating information.

The Commissioner has jurisdiction of this matter pursuant to the Insur-
ance Code, Articles 5.35 and 5.96.

A copy of the petition, including the exhibits with the full text of the
proposed policy forms and endorsements and a side by side comparison
of the proposed State Farm homeowners policy and the HO-B, and a
copy of the exempt filing notice are available for review in the office of
the Chief Clerk of the Texas Department of Insurance, 333 Guadalupe
Street, Austin, Texas. For further information or to request copies of the
petition, side by side comparison, and the exempt filing notice, please
contact Angie Arizpe at (512) 463-6326; refer to (Reference Number
P-0301-04).

Comments on the proposed changes must be submitted in writing
within 45 days after publication of the proposal in the Texas Register,
to the Office of the Chief Clerk, Texas Department of Insurance, P.O.
Box 149104, MC 113-2A, Austin, Texas 78714-9104. An additional
copy of the comments is to be submitted to Marilyn Hamilton,
Associate Commissioner, Personal and Commercial Lines Division,
Texas Department of Insurance, P.O. Box 149104, MC 104-PC,
Austin, Texas 78714-9104.

This notification is made pursuant to the Insurance Code, Article 5.96,
which exempts it from the requirements of the Government Code,
Chapter 2001 (Administrative Procedure Act).

TRD-200103337
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: June 13, 2001

♦ ♦ ♦
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REVIEW OF AGENCY RULES
This Section contains notices of state agency rules review as directed by Texas Government Code,
§2001.039. Included here are (1) notices of plan to review; (2) notices of intention to review, which
invite public comment to specified rules; and (3) notices of readoption, which summarize public
comment to specified rules. The complete text of an agency’s plan to review is available after it is
filed with the Secretary of State on the Secretary of State’s web site (http://www.sos.state.tx.us/
texreg). The complete text of an agency’s rule being reviewed and considered for readoption is
available in the Texas Administrative Code on the web site (http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that
is reviewing the rules. Questions about the web site and printed copies of these notices may be
directed to the Texas Register office.

Proposed Rule Reviews
Office of the Attorney General

Title 1, Part 3

Chapter 53

The Office of the Attorney General (OAG) files this Notice of Intention
to Review Texas Administrative Code, Title 1 Administration, Part 3
Office of the Attorney General, Chapter 53 Municipal Securities. The
review is in accordance with the requirements of Texas Government
Code § 2001.039, the General Appropriations Act, Article IX, §167
(1997) and the General Appropriations Act, Article IX, §9.10.13 (1999)
which require state agencies to review and consider for readoption their
administrative rules every four years. The review shall assess whether
the reasons for the rules continue to exist.

The OAG proposes to review Chapter 53 Municipal Securities, Sub-
chapter A Approval of Municipal Securities by Attorney General: Sub-
chapter B Approval of City and County General Obligation Bonds;
Subchapter C Approval of City Revenue Bonds, Notes, and Warrants;
Subchapter D Approval of School District Bonds; Subchapter E Ap-
proval of Issues of Certificates of Obligations; Subchapter F Approval
of Municipal Utility District Bonds; Subchapter G Approval of Pollu-
tion Control Bonds and Bonds Issued Pursuant to River Authority Sup-
ply Contracts; Subchapter H Approval of Bonds issued by Institutions
of Higher Education; Subchapter I Approval of Bonds to be issued by
Local Government for the Construction of Sports Centers; Subchapter
J Requirements of the Approval of Securities with Respect to Crim-
inal Justice Facilities; Subchapter K Approval of San Antonio River
Authority and Pollution Control District Bonds; Subchapter L General
Requirements for Nonprofit Corporation Bonds; Subchapter M Devel-
opment Corporation Bonds; Subchapter N Health Facilities Develop-
ment Corporation Bonds; Subchapter O Housing Finance Corporation
Bonds; and Subchapter P Other Corporation Bonds.

For 30 days following the publication of this notice the OAG will ac-
cept public comments concerning whether the reasons for adopting this
chapter continue to exist.

Any questions or written comments pertaining to this notice
of intention to review this chapter should be directed to Beth

Page, Assistant Attorney General, Office of the Attorney Gen-
eral, P. O. Box 12548, Austin, TX 78711-2548, (512) 463-0286,
www.beth.page@oag.state.tx.us.

TRD-200103200
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: June 7, 2001

♦ ♦ ♦
Chapter 55

The Office of the Attorney General (OAG) files this Notice of Inten-
tion to Review Texas Administrative Code, Title 1 Administration, Part
3 Office of the Attorney General, Chapter 55 Child Support Enforce-
ment. The review is in accordance with the requirements of Texas Gov-
ernment Code §2001.039, the General Appropriations Act, Article IX,
§167 (1997) and the General Appropriations Act, Article IX, §9.10.13
(1999) which require state agencies to review and consider for readop-
tion their administrative rules every four years. The review shall assess
whether the reasons for the rules continue to exist.

The OAG proposes to review Chapter 55 Child Support Enforcement,
Subchapter A General Guideline; Subchapter B Locate Services; Sub-
chapter C Administrative Review; Subchapter D Forms of Child Sup-
port Enforcement; Subchapter F Collections and Distributions; Sub-
chapter G Contracts and Audits; Subchapter H License Suspension;
Subchapter I State directory of New Hires; Subchapter J Voluntary Pa-
ternity Acknowledgement Process; and Subchapter K Release of Infor-
mation.

For 30 days following the publication of this notice the OAG will ac-
cept public comments concerning whether the reasons for adopting this
chapter continue to exist.

Any questions or written comments pertaining to this notice
of intention to review this chapter should be directed to Beth
Page, Assistant Attorney General, Office of the Attorney Gen-
eral, P. O. Box 12548, Austin, TX 78711-2548, (512) 463-0286,
www.beth.page@oag.state.tx.us.

TRD-200103201
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Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: June 7, 2001

♦ ♦ ♦
Chapter 57

The Office of the Attorney General (OAG) files this Notice of Intention
to Review Texas Administrative Code, Title 1 Administration, Part 3
Office of the Attorney General, Chapter 57 Rental-Purchase Act Com-
pliance. The review is in accordance with the requirements of Texas
Government Code §2001.039, the General Appropriations Act, Arti-
cle IX, §167 (1997) and the General Appropriations Act, Article IX,
§9.10.13 (1999) which require state agencies to review and consider
for readoption their administrative rules every four years. The review
shall assess whether the reasons for the rule continues to exist. The
OAG proposes to review Chapter 57 Rental-Purchase Act Compliance,
Section §57.1 Rental-Purchase Form Agreement.

For 30 days following the publication of this notice the OAG will ac-
cept public comments concerning whether the reasons for adopting this
chapter continue to exist.

Any questions or written comments pertaining to this notice
of intention to review this chapter should be directed to Beth
Page, Assistant Attorney General, Office of the Attorney Gen-
eral, P. O. Box 12548, Austin, TX 78711-2548, (512) 463-0286,
www.beth.page@oag.state.tx.us.

TRD-200103202
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: June 7, 2001

♦ ♦ ♦
Chapter 59

The Office of the Attorney General (OAG) files this Notice of Intention
to Review Texas Administrative Code, Title 1 Administration, Part 3
Office of the Attorney General, Chapter 59 Collections §§59.1 - 59.3.
The review is in accordance with the requirements of Texas Govern-
ment Code §2001.039, the General Appropriations Act, Article IX,
§167 (1997) and the General Appropriations Act, Article IX, §9.10.13
(1999) which require state agencies to review and consider for readop-
tion their administrative rules every four years. The review shall assess
whether the reasons for the rules continue to exist.

The OAG proposes to review Chapter 59 Collections §§59.1, 59.2, and
59.3.

For 30 days following the publication of this notice the OAG will ac-
cept public comments concerning whether the reasons for adopting this
chapter continue to exist.

Any questions or written comments pertaining to this notice
of intention to review this chapter should be directed to Beth
Page, Assistant Attorney General, Office of the Attorney Gen-
eral, P. O. Box 12548, Austin, TX 78711-2548, (512) 463-0286,
www.beth.page@oag.state.tx.us.

TRD-200103206
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: June 7, 2001

♦ ♦ ♦
Chapter 61

The Office of the Attorney General (OAG) files this Notice of Intention
to Review Texas Administrative Code, Title 1 Administration, Part 3
Office of the Attorney General, Chapter 61 Crime Victims Compen-
sation §§61.1, 61.2, 61.3, 61.4, 61.5, 61.6, 61.7, 61.8, 61.9, 61.10,
61.11, 61.12, 61.13, 61.14, 61.15, 61.16, 61.17, 61.18, 61.19, 61.20,
61.21, 61.22, 61.23, 61.24, 61.25, 61.26, 61.27, 61.28, 61.29, 61.30,
61.31, 61.32, 61.33, 61.34, 61.35, 61.36, 61.37, 61.38, 61.39. The re-
view is in accordance with the requirements of Texas Government Code
§2001.039, the General Appropriations Act, Article IX, §167 (1997)
and the General Appropriations Act, Article IX, §9.10.13 (1999) which
require state agencies to review and consider for readoption their ad-
ministrative rules every four years. The review shall assess whether the
reasons for the rules continue to exist.

The OAG proposes to review Chapter 61 Crime Victims Compensation
§§61.1, 61.2, 61.3, 61.4, 61.5, 61.6, 61.7, 61.8, 61.9, 61.10, 61.11,
61.12, 61.13, 61.14, 61.15, 61.16, 61.17, 61.18, 61.19, 61.20, 61.21,
61.22, 61.23, 61.24, 61.25, 61.26, 61.27, 61.28, 61.29, 61.30, 61.31,
61.32, 61.33, 61.34, 61.35, 61.36, 61.37, 61.38, 61.39.

For 30 days following the publication of this notice the OAG will ac-
cept public comments concerning whether the reasons for adopting this
chapter continue to exist.

Any questions or written comments pertaining to this notice
of intention to review this chapter should be directed to Beth
Page, Assistant Attorney General, Office of the Attorney Gen-
eral, P. O. Box 12548, Austin, TX 78711-2548, (512) 463-0286,
www.beth.page@oag.state.tx.us

TRD-200103203
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: June 7, 2001

♦ ♦ ♦
Chapter 62

The Office of the Attorney General (OAG) files this Notice of Intention
to Review Texas Administrative Code, Title 1 Administration, Part 3
Office of the Attorney General, Chapter 62 Sexual Assault Prevention
and Crisis Services, §§62.1, 62.2, 62.3, 62.4, 62.5, 62.6, 62.7, 62.8,
62.9, 62.10, 62.11, 62.12, 62.13, 62.14, 62.15, 62.16, 62.17, 62.18,
62.19, 62.20, 62.21, 62.22, 62.23, 62.24, 62.25, 62.26, 62.27, 62.28,
62.29, 62.30, 62.31, 62.32. The review is in accordance with the re-
quirements of Texas Government Code §2001.039, the General Appro-
priations Act, Article IX, §167 (1997) and the General Appropriations
Act, Article IX, §9.10.13 (1999) which require state agencies to review
and consider for readoption their administrative rules every four years.
The review shall assess whether the reasons for the rules continue to
exist.

The OAGproposes to review Chapter 62 Sexual Assault Prevention and
Crisis Services §§62.1, 62.2, 62.3, 62.4, 62.5, 62.6, 62.7, 62.8, 62.9,
62.10, 62.11, 62.12, 62.13, 62.14, 62.15, 62.16, 62.17, 62.18, 62.19,
62.20, 62.21, 62.22, 62.23, 62.24, 62.25, 62.26, 62.27, 62.28, 62.29,
62.30, 62.31, 62.32.

For 30 days following the publication of this notice the OAG will ac-
cept public comments concerning whether the reasons for adopting this
chapter continue to exist.

Any questions or written comments pertaining to this notice
of intention to review this chapter should be directed to Beth
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Page, Assistant Attorney General, Office of the Attorney Gen-
eral, P. O. Box 12548, Austin, TX 78711-2548, (512) 463-0286,
www.beth.page@oag.state.tx.us.

TRD-200103204
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: June 7, 2001

♦ ♦ ♦
Texas Department of Banking

Title 7, Part 2

The Finance Commission of Texas ("commission"), on behalf of the
Texas Department of Banking ("department"), files this notice of in-
tention to review Texas Administrative Code, Title 7, Chapter 15, Sub-
chapter F, comprised of §§15.101-15.117, regarding Applications for
Merger, Conversion and Purchase or Sale of Assets. This review is
undertaken pursuant to the Appropriations Act of 1997, House Bill 1,
Article IX, §167, and Government Code, §2001.039, which require an
agency to review each of its rules within four years of the effective
date and each four years thereafter. The department, which administers
Subchapter F, believes that the reasons for the adoption of the sections
under review continue to exist and will accept public comment regard-
ing the continued existence of those reasons for 30 days following the
publication of this notice in theTexas Register. Final consideration of
this rules review is tentatively scheduled for the commission meeting
on August 17, 2001.

Any questions or written comments pertaining to this notice of inten-
tion to review should be directed to Everette D. Jobe, General Counsel,
Texas Department of Banking, 2601 North Lamar Boulevard, Austin,
Texas 78705, or by e-mail to everette.jobe@banking.state.tx.us. Any
proposed changes to rules as a result of the review will be published in
the Proposed Rules Section of theTexas Registerand will be open for
an additional 30 day public comment period prior to final adoption or
repeal by the commission.

TRD-200103295
Everette D. Jobe
Certifying Official
Texas Department of Banking
Filed: June 12, 2001

♦ ♦ ♦
Texas Youth Commission

Title 37, Part 3

In accordance with the General Appropriation Act, Article IX, Section
167, 75th Legislature, the Texas Youth Commission proposes the re-
view of chapters 111, 117, 119, and 125.

The Commission has conducted the rule review in chapter’s 111, 117,
119, and 125. The Commission proposes no amendments, repeals, or
withdraws to chapter’s 111, 117, 119, and 125.

The Commission will consider whether the reasons for adopting all
other rules continue to exist.

Comments or questions pertaining to this Notice of Intent to Review
should be directed to Sherma Cragg, Policy and Manuals Manager,
Texas Youth Commission, 4900 North Lamar, P.O. Box 4260, Austin,
Texas 78765 or e-mail sherma.cragg@tyc.state.tx.us.

TRD-200103323

Steve Robinson
Executive Director
Texas Youth Commission
Filed: June 12, 2001

♦ ♦ ♦
Adopted Rule Reviews
Texas Ethics Commission

Title 1, Part 2

In accordance with the General Appropriations Act, Article IX, Sec-
tion 167, 75th Legislature, 1997, the Texas Ethics Commission adopts
the review of Title 1, Texas Administrative Code, chapters 6 (Organi-
zation and Administration), 8 (Advisory Opinions), 10 (Ethics Train-
ing Programs), 12 (Sworn Complaints), 18 (General Rules Concerning
Reports), 20 (Reporting Political Contributions and Expenditures), 22
(Restrictions on Contributions and Expenditures), 24 (Restrictions on
Contributions and Expenditures Applicable to Corporations and Labor
Organizations), 26 (Political and Legislative Advertising), 28 (Reports
by a Candidate for Speaker of the House of Representatives), 34 (Regu-
lation of Lobbyists), and 40 (Financial Disclosure for Public Officials).

The Texas Ethics Commission proposed the review of chapter 6 in the
January 29,1999, issue of theTexas Register(24 TexReg 607); the re-
view of chapter 8 in the January 29,1999, issue of theTexas Register
(24 TexReg 607); the review of chapter 10 in the January 29,1999, is-
sue of theTexas Register(24 TexReg 607); the review of chapter 12 in
the April 28, 2000, issue of theTexas Register(25 TexReg 3799); the
review of chapter 18 in the October 9, 1998, issue of theTexas Register
(23 TexReg 10503); the review of chapter 20 in the October 9, 1998,
issue of theTexas Register(23 TexReg 10503); the review of chap-
ter 22 in the October 9, 1998, issue of theTexas Register(23 TexReg
10503); the review of chapter 24 in the October 9, 1998, issue of the
Texas Register(23 TexReg 10503); the review of chapter 26 in the De-
cember 17, 1999, issue of theTexas Register(24 TexReg 11541); the
review of chapter 28 in the March 24, 2000, issue of theTexas Register
(25 TexReg 2663); the review of chapter 34 in the July 7, 2000, issue
of theTexas Register(25 TexReg 6561); and the review of chapter 40
in the April 28, 2000, issue of theTexas Register(25 TexReg 3799).

The reason for adopting these chapters continues to exist. The Texas
Ethics Commission received no comments related to the review of these
chapters. As part of the review, the Texas Ethics Commission has pro-
posed amendments to chapters 6 (Organization and Administration),
8 (Advisory Opinions), 12 (Sworn Complaints), 20 (Reporting Politi-
cal Contributions and Expenditures), 22 (Restrictions on Contributions
and Expenditures), and 26 (Political and Legislative Advertising) sub-
mitted concurrently with this notice of readoption.

TRD-200103291
Tom Harrison
Executive Director
Texas Ethics Commission
Filed: June 12, 2001

♦ ♦ ♦
Texas Natural Resource Conservation Commission

Title 30, Part 1

The Texas Natural Resource Conservation Commission (commission)
adopts the rules review and readopts Chapter 106, Permits by Rule,
in accordance with Texas Government Code, §2001.039, and the Gen-
eral Appropriations Act, Article IX, §9-10.13, 76th Legislature, 1999,
which require state agencies to review and consider for readoption each
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of their rules every four years. The review must include an assessment
of whether the reasons for the rules continue to exist. The proposed no-
tice of intention to review was published in the January 19, 2001 issue
of theTexas Register(26 TexReg 781).

CHAPTER SUMMARY

Chapter 106 provides a mechanism to authorize the construction and/or
modification of insignificant sources of air contaminants in lieu of re-
quiring a permit under Chapter 116, Control of Air Pollution by Per-
mits for New Construction or Modification. Chapter 106 contains the
rules authorized by Texas Health and Safety Code, Texas Clean Air Act
(TCAA), §382.057, Exemption, and §382.05196, Permits by Rule, en-
acted by the 62nd and 76th Texas Legislature respectively. The types
of facilities subject to this chapter are listed in Chapter 106, Subchap-
ters C - X.

In 1996, Chapter 106, Exemptions from Permitting, was created. The
sections organized to create the chapter were originally contained in the
Standard Exemption List. This list was created May 8, 1972, was later
incorporated into Chapter 116 by reference, and was replaced by the
creation of Chapter 106. Chapter 106 has been modified ten times since
its creation in 1996, and the Exemption List was modified 18 times
prior to its incorporation into Chapter 106. This chapter continues to be
an evolving chapter, and as new permits by rule have been added, they
have been technically reviewed to ensure protection of public health
and welfare.

Chapter 106 is used to authorize emissions from insignificant sources
which would otherwise require a permit under Chapter 116. As codi-
fied in §106.4, emissions from some sources of air contaminants may
be considered insignificant, and thus qualify for an exemption from
permitting, if the following general conditions are met: 1.) total ac-
tual emissions from a facility cannot exceed 250 tons per year (tpy) of
carbon monoxide or nitrogen oxides; 2.) total actual emissions from
a facility cannot exceed 25 tpy of volatile organic compounds sulfur
dioxide inhalable particulate matter or any other air contaminant ex-
cept carbon dioxide, water, nitrogen, methane, ethane, hydrogen, and
oxygen; and 3.) no facility or group of facilities may constitute a new
major stationary source or major modification. In addition, all other
state and federal rules and regulations must be met, along with the con-
ditions of the individual section under which authorization is sought.
Permits by Rule may include emission control requirements or opera-
tional parameters designed to reduce or minimize emissions.

The 76th Legislature, 1999, passed Senate Bill 766, which contained
a new §382.05196, Permits by Rule. On August 9, 2000, implement-
ing this legislation, the commission amended Chapter 106, Exemptions
from Permitting, renaming it Permits by Rule. This name accurately
reflects the fact that sources seeking authorization under the individual
sections of Chapter 106 are not exempt from regulation and must meet
specific controls or evaluation criteria prior to obtaining authorization.
Permits by rule may be used to authorize new construction and/or mod-
ifications or changes at the types of facilities listed in Chapter 106, Sub-
chapters C - X.

ASSESSMENT OF WHETHER THE REASONS FOR THE RULES
CONTINUE TO EXIST

The commission determined that the reasons for the rules in Chapter
106 continue to exist. These rules are needed to implement provisions
of state law, including TCAA, §382.057, Exemption, and in TCAA,
§382.05196, Permits by Rule. The use of permits by rule ensures ef-
ficient regulation of facilities which do not make a significant contri-
bution to air quality and do not justify case-by-case permitting. Per-
mits by rule may include emission control requirements or operational
parameters designed to minimize or reduce emissions. Thus, Chapter
106 increases the commission’s efficiency in authorizing insignificant

sources of air contaminants and streamlines the permitting process for
external stakeholders.

PUBLIC COMMENT

The public comment period closed on February 20, 2001. No com-
ments on whether the reasons for the rules continue to exist were re-
ceived.

TRD-200103265
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: June 11, 2001

♦ ♦ ♦
The Texas Natural Resource Conservation Commission (commission)
adopts the rules review and readopts Chapter 327, Spill Prevention and
Control, in accordance with Texas Government Code, §2001.039, and
the General Appropriations Act, Article IX, §9-10.13, 76th Legislature,
1999, which require state agencies to review and consider for readop-
tion each of their rules every four years. The review must include an
assessment of whether the reasons for the rules continue to exist. The
proposed notice of intention to review was published in the March 9,
2001, issue of theTexas Register(26 TexReg 2058).

CHAPTER SUMMARY

Chapter 327 was adopted by the commission on April 24, 1996, to clar-
ify the reporting requirements in Texas Water Code (TWC), Subchap-
ter B, §26.039, and to achieve the policy stated in Texas Hazardous
Substances Spill Prevention and Control Act, TWC, Subchapter G, in-
cluding §26.262, which is to prevent the spill or discharge of oil, haz-
ardous substances, or other substances into the waters in the state and
to cause the removal of such spills and discharges without undue de-
lay. The chapter establishes clear reporting and response action guide-
lines, intended to improve the timeliness, adequacy, coordination, effi-
ciency, and effectiveness of responses to discharges or spills subject to
the commission’s regulatory jurisdiction. At the time of its adoption,
Chapter 327 incorporated the rules in Chapter 343, Oil and Hazardous
Substances, and updated them to conform with Texas Hazardous Sub-
stances Spill Prevention and Control Act which superseded Texas Oil
and Hazardous Substances Spill Prevention and Control Act of 1977.

ASSESSMENT OF WHETHER THE REASONS FOR THE RULES
CONTINUE TO EXIST

The commission determined that the reasons for the rules in Chapter
327 continue to exist. The rules are needed to implement provisions of
Texas Hazardous Substances Spill Prevention and Control Act, TWC,
including §26.262, which establishes the policy of the state to prevent
the spill or discharge of oil, hazardous substances, or other substances
into the waters in the state and to cause the removal of such spills and
discharges without undue delay. The commission’s review of Chapter
327 also revealed the need for a number of changes, which the com-
mission intends to propose in a future rulemaking.

PUBLIC COMMENT

The public comment period closed on April 9, 2001. No comments on
whether the reasons for the rules continue to exist were received.

TRD-200103220
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: June 8, 2001

♦ ♦ ♦
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The Texas Natural Resource Conservation Commission (commission)
adopts the rules review and readopts Chapter 332, Composting, in
accordance with Texas Government Code, §2001.039, and the General
Appropriations Act, Article IX, §9-10.13, 76th Legislature, 1999,
which require state agencies to review and consider for readoption
each of their rules every four years. The review must include an
assessment of whether the reasons for the rules continue to exist. The
proposed rules review notice was published in the March 23, 2001
issue of theTexas Register(26 TexReg 2412).

CHAPTER SUMMARY

Chapter 332 provides general composting information and establishes
general requirements for operations which are exempt from the com-
mission’s notification, registration, or permitting requirements. In ad-
dition, Chapter 332 provides regulatory requirements for those facil-
ities which do require notification, registration, or a permit. More
specifically, Chapter 332 includes requirements regarding notice, oper-
ation, forms, applications, reporting, application preparation, process-
ing, records, and location standards. Chapter 332 also provides in-
formation and requirements for source-separated recycling, household
hazardous waste collection, and end-product standards.

ASSESSMENT OF WHETHER THE REASONS FOR THE RULES
CONTINUE TO EXIST

The commission determined that the reasons for the rules in Chap-
ter 332 continue to exist. The rules are needed to establish regula-
tions that will divert organic materials from the typical municipal solid
waste stream. The rules are also needed to promote the beneficial reuse
of those materials while maintaining standards for human health and
safety and environmental protection.

PUBLIC COMMENT

No public hearing was held for this rules review. The rules review
notice was published in the March 23, 2001, issue of theTexas Register

(26 TexReg 2412). No comments were received during the comment
period.

TRD-200103266
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: June 11, 2001

♦ ♦ ♦
Railroad Commission of Texas

Title 16, Part 1

The Railroad Commission of Texas (Commission) adopts without
changes the review of §20.5, relating to historically underutilized
businesses, in accordance with Tex. Gov’t Code §2001.039 (as
added by Acts 1999, 76th Leg., ch. 1499, §1.11(a)), as amended in a
concurrent rulemaking. The proposed rule review and amendments
were published in the April 27, 2001, issue of theTexas Register. The
reason for readopting the rule with the amendments continues to exist.

The Commission received no comments on the proposed amendments
or the rule review.

TRD-200103184
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Filed: June 6, 2001

♦ ♦ ♦
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TABLES &
 GRAPHICS

Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.

Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on.
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IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in interest rate and applications to install remote
service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.

Office of the Attorney General
Notice of Settlement of Natural Resource Damage Claim

Notice is hereby given by the State of Texas of the following proposed
resolution of a claim for natural resource damages under the Compre-
hensive Environmental Response, Compensation, and Liability Act and
applicable state law and for corrective action under the Texas Health
and Safety Code. The State of Texas, on behalf of its Natural Re-
sources Trustees, has reached an agreement with Voluntary Purchasing
Groups, Inc., Bonny Corporation, and Ferti-Lome Distributors, Incor-
porated (collectively, "VPG"), to resolve VPG’s liability to the State
for damages to natural resources in the State arising from the release
of solid waste and hazardous substances from a former VPG facility
in Commerce, Texas and any potential liability for the disposal and/or
release of solid waste at three sites in Bonham and Ridgeway, Texas.
The Attorney General will consider any written comments received on
the settlement within 30 days of the date of publication of this notice.

Case Title and Court: State of Texas v. Voluntary Purchasing Groups,
Inc., United States District Court, Northern District of Texas, Dallas
Division.

Nature of the Settlement: Under the proposed settlement, VPG will
pay the State Natural Resource Trustees $800,000 for construction of a
Restoration Project consisting of a freshwater wetland and associated
habitat. In addition, VPG will investigate, assess, and if required under
the Texas Risk Reduction Program Rules, conduct corrective action at
the Bonham and/or Ridgeway Sites. VPG and other parties have previ-
ously reimbursed the State $2,864,000 for past response cost associated
TNRCC’s removal action at the Hi Yield State Superfund Site in Com-
merce, Texas.

The Office of the Attorney General will receive comments relating to
the proposed settlement for 30 days following publication of this No-
tice. Comments should be addressed to Albert M. Bronson, Assis-
tant Attorney General, Natural Resources Division, P.O. Box 12548,
Austin, Texas 78711-2548 and should refer to the Hi-Yield State Su-
perfund Site. The proposed settlement agreement may be examined at
the Office of the Attorney General, 300 West 15th Street, 10th Floor,
Austin, Texas by appointment A copy of the proposed Consent De-
cree may be obtained by mail from the Office of the Attorney General.
In requesting a copy, please enclose a check for reproduction costs of
$10.00 for the agreement, payable to the State of Texas.

TRD-200103299
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: June 12, 2001

♦ ♦ ♦
Notice Regarding Private Real Property Rights Preservation
Act (SB 14) Guidelines

In 1995 the Legislature enacted Senate Bill 14, the Private Real Prop-
erty Rights Preservation Act (the Act), codified at Government Code,
Chapter 2007. As required by the Act, the Office of the Attorney Gen-
eral prepared Guidelines to assist governmental entities in identifying
and evaluating those governmental actions that might result in a taking
of private real property. Those guidelines were published in the Jan-
uary 12, 1996 issue of theTexas Register(21 TexReg 387). The Act
also requires the Office of the Attorney General to review the Guide-
lines at least annually and revise them as necessary. The Office of the
Attorney General revised the Guidelines in 2000 by amending §1.42
and published notice of the amendment in the August 18, 2000 issue of
theTexas Register(25 TexReg 8078).

The Office of the Attorney General has begun its annual review and
invites comments whether the Guidelines are consistent with actions of
the 77th Legislature and the decisions of the United States and Texas
Supreme Court from May 1, 2000 through May 31, 2001.

Comments should be addressed to Cue D. Boykin, Assistant Attorney
General, Office of the Attorney General, Austin, Texas 78701-2548 no
later than July 31, 2001.

For information regarding this publication, please contact A.G.
Younger at (512) 463-2110.

TRD-200103298
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: June 12, 2001

♦ ♦ ♦
Coastal Coordination Council
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Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. As required by federal
law, the public is given an opportunity to comment on the consistency
of proposed activities in the coastal zone undertaken or authorized by
federal agencies. Pursuant to 31 TAC §§506.25, 506.32, and 506.41,
the public comment period for these activities extends 30 days from
the date published on the Coastal Coordination Council web site. Re-
quests for federal consistency review were received for the following
projects(s) during the period of June 1, 2001, through June 7, 2001.
The public comment period for these projects will close at 5:00 p.m.
on July 16, 2001.

FEDERAL AGENCY ACTIONS

Applicant: U.S. Department of the Interior - U.S. Fish and Wildlife Ser-
vice Location: The project is located approximately 12 miles west of
Sabine Pass, TX, and 5 miles north on Clam Lake Road, at the junction
of Clam Lake Road ditch and the Gulf Intracoastal Waterway (GIWW).
The project can be located on the U.S.G.S. quadrangle map entitled
Clam Lake, Texas. Approximate UTM Coordinates: Zone 15; Easting:
391729; Northing: 3287588. CCC Project No.: 01-0209-F1. Descrip-
tion of Proposed Action: The applicant proposes to plug an existing wa-
ter control structure, using 2.62 cubic yards of clean soil placed below
the high water mark, and to construct a new water control structure on
the spoil levee of the GIWW, at an elevation greater than 5.4 feet. The
existing water control structure connects the GIWW to approximately
250 acres of emergent marsh habitat. Because the structure is no longer
serviceable, water levels in the marsh fluctuate drastically and salini-
ties regularly reach levels greater than 20 ppt. The higher salinities and

increased water amplitudes have caused the marsh to convert from a
fresh to intermediate marsh. As a result, large areas of vegetation are
dying and the marsh is highly fragmented. The new structure should al-
low water to exit the marsh, but not enter, reducing water fluctuations,
salinity levels, and potential spill contamination. Type of Application:
This application is being evaluated under Section 10 of the Rivers and
Harbors Act of 1899 and Section 404 of the Clean Water Act.

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.

Further information for the applications listed above may be obtained
from Ms. Diane P. Garcia, Council Secretary, Coastal Coordination
Council, 1700 North Congress Avenue, Room 617, Austin, Texas
78701-1495, or diane.garcia@glo.state.tx.us. Comments should be
sent to Ms. Garcia at the above address or by fax at (512) 475-0680.

TRD-200103332
Larry R. Soward
Chief Clerk, General Land Office
Coastal Coordination Council
Filed: June 13, 2001

♦ ♦ ♦
Comptroller of Public Accounts
Local Sales Tax Rate Changes Effective July 1, 2001
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TRD-200103189
Martin Cherry
Deputy General Counsel for Tax Policy and Agency Affairs
Comptroller of Public Accounts
Filed: June 7, 2001

♦ ♦ ♦
Notice of Award

Pursuant to §§403.011, 2155.001, and 2156.121, Texas Government
Code and Chapter 54, Subchapter F, §§54.602, and 54.611-618, Texas
Education Code, the Comptroller of Public Accounts (Comptroller) an-
nounces this notice of contract award.

The notice of request for proposals (RFP #120c) was published in the
February 23, 2001 issue of theTexas Register(26 TexReg 1778.)

The contractor will assist the Comptroller in providing records admin-
istration and management services to the Texas Prepaid Higher Educa-
tion Tuition Board for the Texas Tomorrow Fund.

The contract is awarded to SCT Software & Resource Management
Corporation, 4 Country View Road, Malvern, Pennsylvania 19355.
The total amount of the contract is $2,600,000.00. The contract was
executed on June 12, 2001. The term of the contract is June 12, 2001
through August 31, 2002.

TRD-200103333
William Clay Harris
Assistant General Counsel, Contracts Section
Comptroller of Public Accounts
Filed: June 13, 2001

♦ ♦ ♦
Notice of Contract Award

Notice of Award: Pursuant to Section 1201.027, Chapter 2254, Chapter
A, and Sections Chapter 404, Subchapter H Texas Government Code,
the Comptroller of Public Accounts (Comptroller) announces this no-
tice of outside counsel contracts award for Task A as described the RFP
noted below.

The notice of request for proposals (RFP #120i) was published in the
March 16, 2001, issue of theTexas Register(26 TexReg 2225).

The outside counsel and co-counsel will assist Comptroller in the is-
suance of Tax Anticipation Revenue Notes.

Two contracts were awarded as follows:

A contract was awarded to Vinson & Elkins LLP, bond counsel,
600 Congress Ave., Ste. 2700, Austin, Texas 78701-3200. The total
amount of this contract is not to exceed $155,000.00.

A contract was awarded to Wickliff & Hall, P.C., co-bond counsel 1000
Louisiana, Ste. 5400, Houston, Texas 77002-5013. The total amount
of this contract is not to exceed $34,000.00.

The term of both contracts is June 7, 2001 through August 31, 2003.

TRD-200103292
William Clay Harris
Assistant General Counsel, Contracts
Comptroller of Public Accounts
Filed: June 12, 2001

♦ ♦ ♦
Notice of Contract Award

Notice of Award: Pursuant to Section 1201.027, Chapter 2254, Chapter
A, and Sections Chapter 404, Subchapter H Texas Government Code,
the Comptroller of Public Accounts (Comptroller) announces this no-
tice of financial advisor contract award for Task A as described the RFP
noted below.

26 TexReg 4780 June 22, 2001 Texas Register



The notice of request for proposals (RFP #121a) was published in the
March 16, 2001, issue of theTexas Register(26 TexReg 2225).

The financial advisor will assist Comptroller in the issuance of Tax
Anticipation Revenue Notes.

A contract was awarded as follows:

A contract was awarded to Dain Rauscher Incorporated, 2700 North
Haskell, Ste. 2400, Dallas, Texas 75204-2936. The total amount of
this contract is not to exceed $35,975.00.

The term of both contracts is June 7, 2001 through August 31, 2003.

TRD-200103293
William Clay Harris
Assistant General Counsel, Contracts
Comptroller of Public Accounts
Filed: June 12, 2001

♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§303.003 and §303.009, Texas Finance Code.

The weekly ceiling as prescribed by §303.003 and §303.009 for
the period of June 18, 2001 - June 24, 2001 is 18% for Con-
sumer1/Agricultural/Commercial2/credit thru $250,000.

The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of June 18, 2001 - June 24, 2001 is 18% for Commercial over
$250,000.

1Credit for personal, family or household use.

2Credit for business, commercial, investment or other similar purpose.

TRD-200103327
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: June 13, 2001

♦ ♦ ♦
Texas Department of Criminal Justice
Notice to Bidders

The Texas Youth Commission invites bids for the new construction
of 330 single cells, an additional classroom building, a vocational
education building, two open air gymnasiums, additional recreation
areas, expand the existing perimeter fence and road network, provide
additional parking, extend/install new utility lines, at Mart, Texas.
The project is located at the existing McLennan County State Juvenile
Correctional Facility,116 West Burleson, Mart, Texas 76664. The
work includes construction of an additional 330 single cells, an
additional classroom building, a vocational education building, two
open air gymnasiums, additional recreation areas, expand the existing
perimeter fence and road network, provide additional parking, and
extend/install new utility lines as further shown in the Contract
Documents prepared by : HKS, Inc.

The successful bidder will be required to meet the following require-
ments and submit evidence withinfive days after receiving notice of
intent to award from the Owner:

A. Contractor must have a minimum offive consecutive years of expe-
rience as a General Contractor and provide references for at least three
projects within the lastfive years that have been completed of a dollar
value and complexity equal to or greater than the proposed project.

B. Contractor must be bondable and insurable at the levels required.

All Bid must be accompanied by a Bid Guarantee in the amount of
5.0% of greatest amount bid. Bid Guarantee may be in the form of a
Bid Bond or Certified Check. Performance and Payment Bonds in the
amount of 100% of the contract amount will be required upon award of
a contract. The Owner reserves the right to reject any or all bids, and
to waive any informality or irregularity.

Bid Documents can be purchased from the Architect/Engineer at a cost
of $ 220 (non-refundable) per set, inclusive of mailing/delivery costs,
or they may be viewed at various plan rooms. Payment checks for
documents should be made payable to the Architect/Engineer : HKS,
Inc., 1919 McKinney Avenue, Dallas, Texas 75201, Attention: Paul
Liptak, Jennifer Kiefling; Phone: (214) 969-3118 FAX: (214) 969-
3397.

A Pre-Bid conference will be held at 11am on June 28, 2001, at the
McLennan County State Juvenile Correctional Unit, in Mart Texas, fol-
lowed by a site-visit. ATTENDANCE IS MANDATORY.

Bids will be publicly opened and read at 2PM on July 17, 2001, in
the Conference Room at the Contracts and Procurement Office located
in the Westhill Mall. 2 Financial Plaza, Suite 525, Huntsville, Texas
77340.

The Texas Youth Commission requires the Contractor to make a good
faith effort to include Historically Underutilized Businesses (HUB’s)
in at least 26.1% of the total value of this construction contract award.
Attention is called to the fact that not less than the minimum wage rates
prescribed in the Special Conditions must be paid on these projects.

TRD-200103208
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Filed: June 8, 2001

♦ ♦ ♦
Edwards Aquifer Authority
Notice of Proposed Initial Regular Permits and Technical
Summaries

The Edwards Aquifer Authority hereby gives notice of the issuance
of Proposed Initial Regular Permits ("PIRP") and proposed denials of
Applications for Initial Regular Permits ("IRP Applications"). The
PIRPs, if issued as final Initial Regular Permits, would authorize the
permittees to withdraw groundwater from the Edwards Aquifer ac-
cording to the terms and conditions set forth in the permits. The con-
ditions contained in the PIRPs concern the permit term, groundwater
withdrawal amounts, purpose of use, location of points of withdrawal,
place of use, meters, maximum rate of withdrawal, maximum histori-
cal use, statutory minimums, phase-1 proportionally adjusted amounts,
step-up amounts, phase-2 proportionally adjusted amounts, equal per-
centage reduction amounts, transfers, reporting, fees, beneficial use,
waste, other water sources, termination, interruption, and suspension
of groundwater withdrawal amounts, restoration of groundwater with-
drawal amounts, diversions of surface water from the Guadalupe River,
amendments, conservation, reuse, registration of wells, water use re-
porting, water quality, well construction, operation, maintenance and

IN ADDITION June 22, 2001 26 TexReg 4781





The Texas Department of Health (department) requests proposals for
Ryan White/Title II Human Immunodeficiency Virus (HIV) services
projects for the project period of January 1, 2002 through March 31,
2006. The purpose of the projects are to increase participation of
minorities with HIV disease in the Texas HIV Medication Program
(THMP) through grants to community-based organizations which
serve minority populations. The target population are incarcerated and
recently released African Americans, Hispanics and others in federal,
state, or local adult and juvenile institutions in the state’s two highest
morbidity counties, Harris and Dallas. Project services will include:
outreach, clinical services, case management, eligibility assistance and
comprehensive support services. Project proposals will be reviewed
and awarded on a competitive basis.

PROJECT AND BUDGET PERIODS

Project Periods. There will be a 15-month initial project period of Jan-
uary 1, 2002 through March 31, 2003, plus three 12-month project pe-
riods beginning April 1, 2003 through March 31, 2006.

Budget Periods. The TDH HIV/STD Clinical Resources Division will
assign the contract period for each successful applicant. It is expected
that the federally-funded contracts will begin on or about January 1,
2002, and will be made for a 3 month budget period (January 1, 2002 -
March 31, 2002). A second contract will cover the 12-month period of
April 1, 2002 through March 31, 2003. These contracts are renewable
for three additional 12-month periods through the project period ending
March 31, 2006. Award of continuation funds for each project period
is dependent upon successful project performance as stipulated in the
agency contract.

AVAILABLE FUNDS

The projected amount available is approximately $477,014 per
12-month period. The department expects to fund two projects with
an average award of approximately $238,507 per project. The specific
dollar amount to be awarded will depend upon the merit and scope of
the proposed project. Award of these funds is contingent upon annual
federal grant awards to the department from the Health Resources and
Services Administration (HRSA).

Continued funding in future years will be based upon the availability of
funds and documented progress in the provision of services to minority
populations during the project period. Funding may vary and is subject
to change for each budget period.

PURPOSE

Citing the continuing under-representation of minorities in state run
AIDS Drug Assistance Programs (ADAP), Congress designated funds
under the Ryan White/Title II Care Act to support educational and out-
reach grants to minority community-based organizations to increase the
number of minorities participating in ADAP. According to the Health
Resources and Services Administration (HRSA), Congressional intent
is for these funds to be used to expand or support new initiatives con-
sistent with the goal of having 100 percent access to quality care con-
sistent with established guidelines, and zero percent disparity in health
outcomes.

Underscoring the fact that more needs to be done to reduce dispari-
ties in minority health status and outcomes, the department proposes
through this grant to target incarcerated and recently released African
Americans, Hispanics, and others in federal, state or local adult and ju-
venile institutions in the state’s two highest morbidity counties, Harris
and Dallas. Minorities are over-represented in the incarcerated popu-
lation and those with HIV are not accessing needed ADAP and other
health and social services.

Project activities will focus on development of model systems and pro-
tocols for the screening, care, treatment and follow-up of minority in-
mates and recently released individuals who are living with HIV. The
overall goal of the project is to increase minority client-level health out-
comes by documenting increased participation in the THMP.

Other Project Goals include:

increasing the number of minority inmates and recently released indi-
viduals who apply for the THMP;

increasing access of minority inmates and recently released individuals
to Ryan White Title II care programs and services at an earlier stage
in their illness, including new treatments, consistent with established
clinical and case management standards of care;

increasing the number of inmates and recently released individuals who
receive health education/risk reduction counseling, early-on communi-
cable disease screening, risk assessment, screening and treatment for
HIV and other communicable diseases; and

developing policies and procedures for providing continuity of care,
and establishing memoranda of understanding (MOU) between com-
munity and correctional entities.

Project strategies may include: racially or ethnically sensitive and
culturally competent treatment education and outreach services
and project staff; programs and services that facilitate change in
community norms regarding testing late in the progression of the
HIV disease; education and outreach programs which emphasize
early detection as well as treatment education; strong linkages with
correctional facilities, service providers, collaborating agencies and
the community; on-site case managers and eligibility workers at
correctional facilities and health clinics that can assist clients in early
testing of individuals and immediate accessing of care following their
receipt of HIV test results; assistance in obtaining medical/primary
health care, substance abuse counseling and treatment, mental health
services and other comprehensive support services; peer counseling;
advocacy; and HIV-focused transportation.

Applicants are encouraged to propose innovative project activities that
will assist minority individuals and families with HIV infection to ac-
cess and remain in critical HIV health care and services, including ac-
cessing the THMP.

Ideally, the applicant should consult with the infected and affected pop-
ulations, current and potential service providers in their community,
community leaders in other fields (e.g., local elected officials, clergy,
etc.), federal, state or local adult and juvenile institutions, Ryan White
Title II Consortium, Ryan White Title I Planning Council, Ryan White
Title III and IV grantees and the department’s regional HIV Coordina-
tor when planning the special project.

ELIGIBLE APPLICANTS

Only non-profit minority community-based organizations located
within Harris or Dallas Counties, Texas are eligible for this grant. For
purposes of this grant, a minority provider is defined as one in which
fifty-one percent or more of key staff and managers are members
of a minority community. Adequate representation of minorities
in the provider’s board that the provider is expected, or proposed
to serve will be considered. Individuals are not eligible to apply.
Applicants must have experience and/or expertise in working with the
target population(s). Entities that have had state or federal contracts
terminated within the last 24 months for deficiencies in fiscal or
programmatic performance are not eligible to apply. Applicants must
provide historical evidence of fiscal and administrative responsibility
as outlined in the administrative information of the grant instructions.

SCHEDULE OF EVENTS
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Issuance of RFP: (July 19, 2001)

Letters of Intent Due: (August 20, 2001)

Deadline for Technical Assistance Requests: (August 20, 2001)

Application Deadline: (September 19, 2001)

Award Notification to All Applicants: (October 19, 2001)

Estimated Contract Start Date: (January 1, 2002)

TO OBTAIN A COPY OF THE RFP

For a copy of the RFP, please contact Ms. Laura Ramos,
HIV/STD Health Resources Division, at (512) 490-2525 or e-mail:
laura.ramos@tdh.state.tx.us. Copies of the RFP and forms may also
be obtained at the Bureau of HIV and STD Prevention web site,
http://www.tdh.state.tx.us/hivstd/grants/default.htm. No copies of the
RFP will be released prior to July 19, 2001.

TRD-200103339
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: June 13, 2001

♦ ♦ ♦
Houston-Galveston Area Council
Request for Proposals

The Houston-Galveston Area Council (H-GAC) solicits qualified in-
dividuals or organizations to provide English language testing, Eng-
lish as a second language instruction, and review/preparation for the
Texas Board of Nurse Examiners test to license registered nurses. Ser-
vices will be provided for legal immigrants or resident aliens who have
nursing credentials from a foreign country to allow these individuals
to pass the Texas’ registered nurses examination, be licensed, and go
to work in the Houston area. Prospective proposers may request that
the proposal package be sent in hard copy or may access the package
for download athttp://www.theworksource.org.The proposal package
contains detailed information and instructions on preparing a response.
Prospective proposers may contact Carol Kimmick to request a pack-
age by writing her at H-GAC, Human Services-Workforce, P.O. Box
2777, Houston, Texas, 77227-2777, by calling her at (713) 627-3200
or by sending e-mail tockimmick@hgac.cog.tx.us. Proposals are due at
H-GAC offices, 3555 Timmons Lane, Suite 500, Houston, Texas 77027
no later than 12:00 p.m. (noon) Central Daylight Time on Friday, June
22, 2001. Late proposals will not be accepted. There will be no excep-
tions.

TRD-200103177
Jack Steele
Executive Director
Houston-Galveston Area Council
Filed: June 6, 2001

♦ ♦ ♦
Texas Department of Insurance
Amended Notice

Notice of the previous filing was published in the May 25, 2001 issue
of theTexas Register(26 TexReg 3860).

The Commissioner of Insurance, or his designee, will consider ap-
proval of a rate filing request submitted by American International In-
surance Company proposing to use rates for homeowners insurance

that are outside the upper or lower limits of the flexibility band promul-
gated by the Commissioner of Insurance, pursuant to TEX. INS. CODE
ANN. art 5.101 §3(g). The Company is requesting the following flex
percent of -40% to +30% range for HO-A, HO-B & HO-C coverage
forms by territory and size of risk range. The company is requesting
-15% to +30% range for HO-BT, HO-CT, HO-CON-B & HO-CON-C
coverage forms by territory and size of risk range.In addition, the
company proposes splitting Texas territories 1, 11 and 14 into sub-
territories. Texas territory 1, Harris County, is being split by ZIP
codes into two subterritories. Texas territory 11 is being split into 3
subterritories. The new subterritories will include numerous ZIP
codes in Fort Bend County, the City of McAllen in Hidalgo County,
and the remainder of Texas territory 11. Texas territory 14 is sub-
divided into the entire county of Montgomery and the remainder of
Texas territory 14. The filing also proposes changes to the optional
credits and introduces new credits and additions to the Personal
Lines Manual. This is a new program, so there is no rate change ef-
fect.

Copies of the filing may be obtained by contacting George Russell,
at the Texas Department of Insurance, Automobile/Homeowners Di-
vision, P.O. Box 149104, Austin, Texas 78714-9104, telephone (512)
305-7468.

This filing is subject to Department approval without a hearing unless
a properly filed objection, pursuant to art. 5.101 §3(h), is made with
the Chief Actuary for P&C, Mr. Phil Presley, at the Texas Department
of Insurance, MC 105-5F, P.O. Box 149104, Austin, Texas 78701 by
July 23, 2001.

TRD-200103194
Judy Woolley
Deputy Chief Clerk
Texas Department of Insurance
Filed: June 7, 2001

♦ ♦ ♦
Insurer Services

Application to change the name of MINNESOTA FIRE AND CASU-
ALTY COMPANY to HARLEYSVILLE INSURANCE COMPANY,
a foreign fire and casualty company. The home office is in Minneapo-
lis, Minnesota.

Application to change the name of HERITAGE MUTUAL INSUR-
ANCE COMPANY to ACUITY, A MUTUAL INSURANCE COM-
PANY, a foreign fire and casualty company. The home office is in She-
boygan, Wisconsin.

Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701.

TRD-200103336
Judy Woolley
Deputy Chief Clerk
Texas Department of Insurance
Filed: June 13, 2001

♦ ♦ ♦
Notice

Pursuant of the Texas Insurance Code, Section 40.059 and 28 TAC
§1.1317(3), the Commissioner of Insurance will hold a public meeting
to consider the proposal for decision and the exception, replies, brief
and arguments of the parties in SOAH Docket No. 454-01-0449.G In
the Matter of Residential Property Insurance Benchmark Rate Setting
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& Texas Windstorm Insurance Rate Setting. The parties are permit-
ted to make oral argument before the commissioner in the same order
of presentation as in the benchmark hearing. The public meeting is
scheduled for July 17, 2001 at 1:30 p.m. in Room 100 of the William
P. Hobby, Jr. State Office Building, 333 Guadalupe Street in Austin,
Texas.

TRD-200103322
Judy Woolley
Deputy Chief Clerk
Texas Department of Insurance
Filed: June 12, 2001

♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Correction of Error

The Texas Natural Resource Conservation Commission adopted
changes to 30 TAC Chapter 285, concerning on-site sewage facilities.
The rules were published in the June 8, 2001,Texas Register(26
TexReg 4115). The agency’s submission contained the following
errors.

In §285.3(b)(3) on page 4187, first column, the sentence that reads,
"...(relating to Tables) or the owner’s agent, must record in the county
deed records..." omits a reference to "the affidavit". The sentence
should read as follows. "...(relating to Tables) or the owner’s agent,
must record the affidavit in the county deed records..."

In §285.90(2) on page 4212, second column, the figure tag reads, "Fig-
ure 2. Affidavit to the Public." The tag should read, "Figure 2. Model
Deed and Affidavit Language."

In §285.91(5) on page 4213, first column, the table title reads, "(5) Ta-
ble V. Criteria for Standard Subsurface Disposal Methods," The correct
title should read as follows. "(5) Table V. Criteria for Standard Subsur-
face Absorption systems."

TRD-200103350

♦ ♦ ♦
Enforcement Orders

An agreed order was entered regarding WEATHERFORD
AEROSPACE, INC., Docket Number 1999-1476-IHW-E on
May 29, 2001 assessing $50,000 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting LISA DYER, Staff Attorney at (512) 239-5692, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding WORTH OIL COMPANY
DBA WORTH OIL #9724, Docket Number 1999-1069-PST-E on
May 29, 2001 assessing $50,000 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting RICHARD O’CONNELL, Staff Attorney at (512)
239-5528, Texas Natural Resource Conservation Commission, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding COLLIER’S TOP OF TEXAS,
INC., Docket Number 2000-0642-AIR-E on May 29, 2001 assessing
$3,500 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting TONI TOLIVER, SEP Coordinator at (512) 239-6122,

Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding CROSSTEX/WRA GAS SER-
VICES, Docket Number 2000-0999-AIR-E on May 29, 2001 assessing
$6,750 in administrative penalties with $1,350 deferred.

Information concerning any aspect of this order may be obtained by
contacting CAROL MCGRATH, Enforcement Coordinator at (361)
825-3275, Texas Natural Resource Conservation Commission, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding E. I. DUPONT DE NEMOURS
& COMPANY, INC., Docket Number 2000-0974-AIR-E on May 29,
2001 assessing $6,250 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting TONI TOLIVER, SEP Coordinator at (512) 239-6122,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding GLEN ENOS DBA JIM ENOS
MOTORS, Docket Number 2000-1256-AIR-E on May 29, 2001 as-
sessing $750 in administrative penalties with $150 deferred.

Information concerning any aspect of this order may be obtained by
contacting JUDY FOX, Enforcement Coordinator at (871) 588-5825,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding EOG RESOURCES INC,
Docket Number 2000-1134-AIR-E on May 29, 2001 assessing $1,875
in administrative penalties with $375 deferred.

Information concerning any aspect of this order may be obtained by
contacting TONI TOLIVER, SEP Coordinator at (512) 239-6122*,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding ALLIANCE RIGGERS &
CONSTRUCTORS LTD, Docket Number 2000-1442-AIR-E on
May 29, 2001 assessing $750 in administrative penalties with $150
deferred.

Information concerning any aspect of this order may be obtained by
contacting STACEY YOUNG, Enforcement Coordinator at (512) 239-
1899*, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding PIONEER NATU-
RAL RESOURCES USA, INCORPORATED, Docket Number
2000-1388-AIR-E on May 29, 2001 assessing $3,750 in administrative
penalties with $750 deferred.

Information concerning any aspect of this order may be obtained by
contacting STACEY YOUNG, Enforcement Coordinator at (512) 239-
1899*, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding FEW READY MIX CON-
CRETE COMPANY, Docket Number 2000-1347-AIR-E on May 29,
2001 assessing $500 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting JOHN BERRY, Enforcement Coordinator at (409)
899-8791*, Texas Natural Resource Conservation Commission, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding MOBIL OIL CORPORA-
TION, Docket Number 2000-0530-AIR-E on May 29, 2001 assessing
$162,000 in administrative penalties with $32,400 deferred.
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Information concerning any aspect of this order may be obtained by
contacting TONI TOLIVER, SEP Coordinator at (512) 239-6122,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding FOAM FABRICATORS, INC.,
Docket Number 2000-1177-AIR-E on May 29, 2001 assessing $6,050
in administrative penalties with $1,210 deferred.

Information concerning any aspect of this order may be obtained by
contacting WENDY COOPER, Enforcement Coordinator at (817) 588-
5867, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding FFP MARKETING COM-
PANY, INC., Docket Number 2000-1443-AIR-E on May 29, 2001
assessing $750 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting STACEY YOUNG, Enforcement Coordinator at (512) 239-
1899, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding ENGINEERED CARBONS,
INCORPORATED, Docket Number 2000-0972-AIR-E on May 29,
2001 assessing $78,750 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting TONI TOLIVER, SEP Coordinator at (512) 239-6122*,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding R. L. ELDRIDGE CON-
STRUCTION INC. DBA GABBY’S DOCK, Docket Number
2000-1373-AIR-E on May 29, 2001 assessing $1,000 in administrative
penalties with $200 deferred.

Information concerning any aspect of this order may be obtained by
contacting LAURA CLARK, Enforcement Coordinator at (409) 899-
8760*, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding OVERWRAPS PACKAGING,
L.P., Docket Number 2000-0684-AIR-E on May 29, 2001 assessing
$10,000 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting TONI TOLIVER, SEP Coordinator at (512) 239-6122*,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding SCYTHIAN, LTD., Docket
Number 2000-0715-AIR-E on May 29, 2001 assessing $7,000 in ad-
ministrative penalties.

Information concerning any aspect of this order may be obtained by
contacting GARY SHIPP, Enforcement Coordinator at (806) 796-7092,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An order was entered regarding TEXAS LEHIGH CEMENT COM-
PANY, Docket Number 2001-0500-AIR-E on May 29, 2001.

Information concerning any aspect of this order may be obtained by
contacting VICTOR SIMONDS, Staff Attorney at (512) 239-6201*,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An order was entered regarding TEXAS LEHIGH CEMENT COM-
PANY, Docket Number 2001-0501-AIR-E on May 29, 2001.

Information concerning any aspect of this order may be obtained by
contacting VICTOR SIMONDS, Staff Attorney at (512) 239-6201*,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding RANGER AVIATION ENTER-
PRISES, INC., Docket Number 2000-1141-IHW-E on May 29, 2001
assessing $4,950 in administrative penalties with $990 deferred.

Information concerning any aspect of this order may be obtained by
contacting MARK NEWMAN, Enforcement Coordinator at (915) 655-
9479*, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding OFS, INC., Docket Number
2000-1015-IHW-E on May 29, 2001 assessing $6,250 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting CATHERINE SHERMAN, Enforcement Coordinator at
(713) 767-3624, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding JACINTOPORT INTERNA-
TIONAL LP, Docket Number 2000-0942-IWD-E on May 29, 2001 as-
sessing $1,800 in administrative penalties with $360 deferred.

Information concerning any aspect of this order may be obtained by
contacting CATHERINE SHERMAN, Enforcement Coordinator at
(713) 767-3624, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding TXU ELECTRIC COMPANY,
Docket Number 2000-0861-IWD-E on May 29, 2001 assessing $6,000
in administrative penalties with $1,200 deferred.

Information concerning any aspect of this order may be obtained by
contacting SUZANNE WALRATH, Enforcement Coordinator at (512)
239-2134*, Texas Natural Resource Conservation Commission, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding PETRO, INC., Docket Number
2000-1045-IWD-E on May 29, 2001 assessing $4,500 in administrative
penalties with $900 deferred.

Information concerning any aspect of this order may be obtained by
contacting STEVEN LOPEZ, Enforcement Coordinator at (512) 239-
1896*, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding NORTH ORANGE WATER
& SEWER LLC DBA LANGFORD PLACE, Docket Number 2000-
1013-MLM-E on May 29, 2001 assessing $1,375 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting LAURA CLARK, Enforcement Coordinator at (409) 899-
8760*, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

A default order was entered regarding R. J. SHERWIN DBA THE
MARINA ON LAKE MEDINA, LLC, Docket Number 2000-0210-
MLM-E on May 29, 2001 assessing $3,000 in administrative penal-
ties.

Information concerning any aspect of this order may be obtained by
contacting GITANJALI YADAV, Staff Attorney at (512) 239-2029,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.
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An agreed order was entered regarding CITY OF AMHERST, Docket
Number 2000-0987-MSW-E on May 29, 2001 assessing $4,375 in ad-
ministrative penalties.

Information concerning any aspect of this order may be obtained by
contacting GARY SHIPP, Enforcement Coordinator at (806) 796-7092,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding MR. DOYLE RINN
DBA BALLINGER AUTO WRECKING, Docket Number
2000-0410-MSW-E on May 29, 2001 assessing $3,125 in ad-
ministrative penalties.

Information concerning any aspect of this order may be obtained by
contacting JAMES BEAUCHAMP, Enforcement Coordinator at (915)
698-9674, Texas Natural Resource Conservation Commission, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding HARDIN COUNTY WATER
CONTROL IMPROVEMENT DISTRICT NO. 1, Docket Number
2000-1008-MWD-E on May 29, 2001 assessing $11,250 in adminis-
trative penalties.

Information concerning any aspect of this order may be obtained by
contacting TONI TOLIVER, SEP Coordinator at (512) 239-6122*,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding MOUNTAIN MAN INC.,
Docket Number 2000-0990-MWD-E on May 29, 2001 assessing
$3,000 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting DAVID VAN SOEST, Enforcement Coordinator at (512)
239-0468, Texas Natural Resource Conservation Commission, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding WHARTON COUNTY WA-
TER CONTROL IMPROVEMENT DISTRICT NO. 2, Docket Num-
ber 2000-0905-MWD-E on May 29, 2001 assessing $5,000 in admin-
istrative penalties.

Information concerning any aspect of this order may be obtained by
contacting DAVID VAN SOEST, Enforcement Coordinator at (512)
239-0468, Texas Natural Resource Conservation Commission, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding CITY OF MENARD, Docket
Number 2000-0810-MWD-E on May 29, 2001 assessing $2,500 in ad-
ministrative penalties.

Information concerning any aspect of this order may be obtained by
contacting TONI TOLIVER, SEP Coordinator at (512) 239-6122*,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding GRAPE CREEK/PULLIAM
INDEPENDENT SCHOOL DISTRICT, Docket Number 2000-1178-
MWD-E on May 29, 2001 assessing $6,000 in administrative penalties
with $1,200 deferred.

Information concerning any aspect of this order may be obtained by
contacting MARK NEWMAN, Enforcement Coordinator at (915) 655-
9479*, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding CITY OF RAYMONDVILLE,
Docket Number 2000-0823-MWD-E on May 29, 2001 assessing
$7,500 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting TONI TOLIVER, SEP Coordinator at (512) 239-6122*,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding RICHARD TATSCH, Docket
Number 1999-1370-OSI-E on May 29, 2001 assessing $750 in admin-
istrative penalties.

Information concerning any aspect of this order may be obtained by
contacting DARREN REAM, Staff Attorney at (817) 588-5878, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

A default order was entered regarding FRANCISCO SOLIS, Docket
Number 2000-0014-OSS-E on May 29, 2001 assessing $1,250 in ad-
ministrative penalties.

Information concerning any aspect of this order may be obtained by
contacting LAURIE LINDSEY, Staff Attorney at (512) 239-3693*,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding MR. SUNIL KUMAR PATEL
DBA COUNTRY CORNER, Docket Number 2000-0908-PST-E on
May 29, 2001 assessing $3,150 in administrative penalties with $630
deferred.

Information concerning any aspect of this order may be obtained by
contacting WENDY COOPER, Enforcement Coordinator at (817) 588-
5867*, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding SPEEDY STOP FOOD
STORES, LTD., Docket Number 2000-1056-PST-E on May 29, 2001
assessing $27,500 in administrative penalties with $5,500 deferred.

Information concerning any aspect of this order may be obtained by
contacting AUDRA BAUMGARTNER, Enforcement Coordinator at
(361) 825-3312, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding MR. ZAKI NIAZI DBA KING
MART #4, Docket Number 2000-0520-PST-E on May 29, 2001 as-
sessing $13,750 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting TRINA K. LEWISON, Enforcement Coordinator at (713)
767-3607*, Texas Natural Resource Conservation Commission, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding ASHFAQ AHMED & KUL-
SOOM YOUSUF DBA FINA, Docket Number 2000-1139-PST-E on
May 29, 2001 assessing $1,000 in administrative penalties with $200
deferred.

Information concerning any aspect of this order may be obtained by
contacting THOMAS JECHA, Enforcement Coordinator at (512) 239-
2576*, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding AKBER ALLAUDDIN DBA
E-Z SEVEN FOOD MART, Docket Number 2000-1133-PST-E on
May 29, 2001 assesssing $4,375 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting GLORIA STANFORD, Enforcement Coordinator at (512)
239-1871*, Texas Natural Resource Conservation Commission, P.O.
Box 13087, Austin, Texas 78711-3087.

A default order was entered regarding GBAK PROPERTIES
INC. DBA SUNRISE CONVENIENCE STORE, Docket Number
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2000-0600-PST-E on May 29, 2001 assessing $1,250 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting LAURENCIA FASOYIRO, Staff Attorney at (713) 422-
8914, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding CHAMPION WINDOW, INC.,
Docket Number 2000-1094-PWS-E on May 29, 2001 assessing $3,813
in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting JAYME BROWN, Enforcement Coordinator at (512) 239-
1683*, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding MIDWAY PETROLEUM, LP,
Docket Number 2000-1341-PWS-E on May 29, 2001 assessing $938
in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting SUBHASH JAIN, Enforcement Coordinator at (512) 239-
5867*, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding GARY LUCAS DBA TURF
ESTATES WATER SYSTEM, Docket Number 2000-0888-PWS-E on
May 29, 2001 assessing $313 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting REBECCA CERVANTES, Enforcement Coordinator at
(915) 834-4965*, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding UNITED GALVANIZING,
INC., Docket Number 2000-1167-PWS-E on May 29, 2001 assessing
$938 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting BRIAN LEHMKUHLE, Enforcement Coordinator at (512)
239-4482, Texas Natural Resource Conservation Commission, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding STAR MOUNTAIN WATER
SUPPLY CORPORATION, Docket Number 2000-0944-PWS-E on
May 29, 2001 assessing $788 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting CAROLYN LIND, Enforcement Coordinator at (903) 535-
5145, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding RIDERVILLE WATER SUP-
PLY CORPORATION, Docket Number 2000-0943-PWS-E on May
29, 2001 assessing $1,125 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting CAROLYN LIND, Enforcement Coordinator at (903) 535-
5162, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding LILLY GROVE SPECIAL
UTILITY DISTRICT, Docket Number 2000-0837-PWS-E on May 29,
2001 assessing $2,726 in administrative penalties with $70 deferred.

Information concerning any aspect of this order may be obtained by
contacting TONI TOLIVER, SEP Coordinator at (512) 239-6122*,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding CITY OF HAMLIN, Docket
Number 2000-1235-PWS-E on May 29, 2001 assessing $3,125 in ad-
ministrative penalties.

Information concerning any aspect of this order may be obtained by
contacting SUBHASH JAIN, Enforcement Coordinator at (512) 239-
5867*, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding KENNETH F. SMITH, Docket
Number 2000-0759-WOC-E on May 29, 2001.

Information concerning any aspect of this order may be obtained by
contacting REYNALDO DELOSSANTOS, Staff Attorney at (210)
403-4016**, Texas Natural Resource Conservation Commission, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding WORTH OIL COMPANY,
Docket Number 1999-1438-PST-E on May 29, 2001 assessing $2,875
in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting RICHARD O’CONNELL, Staff Attorney at (512)
239-5528, Texas Natural Resource Conservation Commission, P.O.
Box 13087, Austin, Texas 78711-3087.

TRD-200103183
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: June 6, 2001

♦ ♦ ♦
Notice of Opportunity to Comment on Default Orders of
Administrative Enforcement Actions

The Texas Natural Resource Conservation Commission (TNRCC or
commission) staff is providing an opportunity for written public com-
ment on the listed Default Orders (DOs). The TNRCC staff proposes a
DO when the staff has sent an Executive Director’s Preliminary Report
and Petition (EDPRP) to an entity outlining the alleged violations; the
proposed penalty; and the proposed technical requirements necessary
to bring the entity back into compliance, and the entity fails to request a
hearing on the matter within 20 days of its receipt of the EDPRP. Simi-
lar to the procedure followed with respect to Agreed Orders entered into
by the executive director of the TNRCC pursuant to Texas Water Code
(TWC), §7.075, this notice of the proposed order and the opportunity
to comment is published in theTexas Registerno later than the 30th day
before the date on which the public comment period closes, which in
this case isJuly 23, 2001. The TNRCC will consider any written com-
ments received and the TNRCC may withdraw or withhold approval of
a DO if a comment discloses facts or considerations that indicate that
a proposed DO is inappropriate, improper, inadequate, or inconsistent
with the requirements of the statutes and rules within the TNRCC’s ju-
risdiction, or the TNRCC’s orders and permits issued pursuant to the
TNRCC’s regulatory authority. Additional notice of changes to a pro-
posed DO is not required to be published if those changes are made in
response to written comments.

A copy of each of the proposed DOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the
applicable Regional Office listed as follows. Comments about the DO
should be sent to the attorney designated for the DO at the TNRCC’s
Central Office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087
and must bereceived by 5:00 p.m. on July 23, 2001. Comments may
also be sent by facsimile machine to the attorney at (512) 239-3434.
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The TNRCC attorneys are available to discuss the DOs and/or the com-
ment procedure at the listed phone numbers; however, comments on the
DOs should be submitted to the TNRCC inwriting .

(1) COMPANY: Joe Ruiz dba J-B Kustoms; DOCKET NUMBER:
2000-0225-AIR-E; TNRCC ID NUMBER: DB-5020-G; LOCATION:
706 East Redbird Lane, Suite 120, Duncanville, Dallas County, Texas;
TYPE OF FACILITY: auto body repair and painting shop, (shop);
RULES VIOLATED: §382.085(b) and §382.0518(a), by failing to
obtain a permit prior to construction or to satisfy the conditions of
a permit by rule prior to operating an auto body refinishing shop;
§115.421(a)(8)(B) and Texas Health and Safety Code (THSC),
§382.085(b), by failing to meet the volatile organic compound content
requirements for paints and solvents used for auto body refinishing;
§115.422(1)(A) and THSC, §382.085(b), by failing to use a solvent
with a vapor pressure of less than 100 mmHg at 68ø Fahrenheit for
non-enclosed equipment cleaning; §115.426(a)(1)(A) and THSC,
§382.085(b), by failing to maintain records of the vapor pressure of
the solvent used for non-enclosed equipment cleaning; PENALTY:
$5,000; STAFF ATTORNEY: Darren Ream, Litigation Division,
MC R-4, (817) 588-5878; REGIONAL OFFICE: Arlington Regional
Office, 1101 East Arkansas Lane, Arlington, Texas 76010-6499, (817)
588-5800.

(2) COMPANY: John Randall Hunt aka Randy Jo Hunt dba Hunt
Utility Company; DOCKET NUMBER: 1999-1390-OSS-E; TNRCC
ID NUMBER: OS2936; LOCATION: intersection of Highway 190
and Counts Road, Precinct 4, Point Blank, San Jacinto County, Texas;
TYPE OF FACILITY: on-site sewage facility (OSSF); RULES VIO-
LATED: §285.50(c) and THSC, §366.071, by misrepresenting himself
as a certified OSSF Installer II by entering into an agreement and
accepting compensation to perform services, construct, and install an
OSSF; PENALTY: $688; STAFF ATTORNEY: Joshua M. Olszewski,
Litigation Division, MC 175, (512) 239-3400; REGIONAL OFFICE:
Beaumont Regional Office, 3870 Eastex Fwy., Beaumont, Texas
77703-1892, (409) 892-2119.

(3) COMPANY: Po Jung Chen aka Paul Chen and Sunilandings
Utilities, Inc.; DOCKET NUMBER: 2000-0652-MLM-E; TNRCC
ID NUMBERS: 0290056, 12653-001, 20739, 12525; LOCATION:
Sunilandings Subdivision in Enchanted Harbor, immediately south
of the intersection of County Road 306 and Dolphin Drive, Port
Alto, Calhoun County, Texas; TYPE OF FACILITY: wastewater
treatment facility and public drinking water system (PDWS); RULES
VIOLATED: §305.125(2) and TWC, §26.121, by failing to renew
the required water quality discharge permit for an active PDWS by
submitting a renewal application prior to the expiration of Water
Quality Permit Number 12653-001; §291.21(a) and TWC, §13.135,
by charging sewer and water utility rates higher than those prescribed
in the approved tariffs sections without submitting an application
requesting a rate increase; PENALTY: $7,150; STAFF ATTORNEY:
Scott McDonald, Litigation Division, MC R-4, (817) 588-5888;
REGIONAL OFFICE: Corpus Christi Regional Office, 6300 Ocean
Dr., Ste. 1200, Corpus Christi, Texas 78412-5503, (361) 825-3100.

TRD-200103297
Paul C. Sarahan
Director, Litigation Division
Texas Natural Resource Conservation Commission
Filed: June 12, 2001

♦ ♦ ♦
Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions

The Texas Natural Resource Conservation Commission (TNRCC or
commission) staff is providing an opportunity for written public com-
ment on the listed Agreed Orders (AOs) pursuant to Texas Water Code
(the Code), §7.075, which requires that the TNRCC may not approve
these AOs unless the public has been provided an opportunity to submit
written comments. Section 7.075 requires that notice of the proposed
orders and of the opportunity to comment must be published in the
Texas Registerno later than the 30th day before the date on which the
public comment period closes, which in this case isJuly 23, 2001. Sec-
tion 7.075 also requires that the TNRCC promptly consider any writ-
ten comments received and that the TNRCC may withhold approval of
an AO if a comment discloses facts or considerations that indicate the
proposed AO is inappropriate, improper, inadequate, or inconsistent
with the requirements of the Code, the Texas Health and Safety Code
(THSC), and/or the Texas Clean Air Act (the Act). Additional notice is
not required if changes to an AO are made in response to written com-
ments.

A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Cir-
cle, Building C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and
at the applicable Regional Office listed as follows. Written comments
about these AOs should be sent to the enforcement coordinator desig-
nated for each AO at the TNRCC’s Central Office at P.O. Box 13087,
Austin, Texas 78711-3087 and must bereceived by 5:00 p.m. on July
23, 2001. Written comments may also be sent by facsimile machine to
the enforcement coordinator at (512) 239-2550. The TNRCC enforce-
ment coordinators are available to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, §7.075 provides that
comments on the AOs should be submitted to the TNRCC inwriting .

(1) COMPANY: AKZO Nobel Polymer Chemicals LLC; DOCKET
NUMBER: 2000-1073- IHW-E; IDENTIFIER: Solid Waste Registra-
tion Number 30281; LOCATION: Deer Park, Harris County, Texas;
TYPE OF FACILITY: chemical manufacturing; RULE VIOLATED:
30 TAC §335.69(a)(1)(B), §335.112(a)(9) and 40 Code of Federal
Regulations (CFR) §§262.34(a)(1)(ii), 265.192(a) and (b), and
265.193(b)(1) and (2), by failing to perform an assessment certified by
an independent engineer; 30 TAC §335.69(a)(1)(B), §335.112(a)(9),
and 40 CFR §§262.34(a)(1)(ii), 265.192(a)(1)(2)(3), 265.193(e)(1)(ii),
and §265.193(e)(1)(iii), by failing to maintain secondary containment
free of cracks and gaps and perform a structural integrity assessment
certified by an independent engineer; 30 TAC §101.24, by failing to
pay outstanding air investigation fees; and the Code, §370.008, by
failing to pay outstanding toxic chemical release fees; PENALTY:
$14,080; ENFORCEMENT COORDINATOR: Catherine Sherman,
(713) 767-3500; REGIONAL OFFICE: 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1486, (713) 767-3500.

(2) COMPANY: Aldine Independent School District; DOCKET NUM-
BER: 2000-1172-MWD-E; IDENTIFIER: Texas Pollutant Discharge
Elimination System (TPDES) Permit Numbers 12070-001 and 12070-
002; LOCATION: Houston, Harris County, Texas; TYPE OF FACIL-
ITY: wastewater treatment; RULE VIOLATED: 30 TAC §305.125(1),
TPDES Permit Numbers 12070-001 and 12070-002, and the Code,
§26.121, by failing to comply with the permit limits for total suspended
solids, five-day carbonaceous biochemical oxygen demand, and dis-
solved oxygen; PENALTY: $2,250; ENFORCEMENT COORDINA-
TOR: Pamela Campbell, (512) 239-4493; REGIONAL OFFICE: 5425
Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(3) COMPANY: Bargo Energy Company; DOCKET NUMBER:
2001-0206-AIR-E; IDENTIFIER: Air Account Number BL-0771-K;
LOCATION: Danciger, Brazoria County, Texas; TYPE OF FACIL-
ITY: oil and gas production; RULE VIOLATED: 30 TAC §122.121
and the Code, §382.054, by failing to operate without a Title V permit;
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PENALTY: $2,000; ENFORCEMENT COORDINATOR: Rebecca
Johnson, (713) 767-3500; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(4) COMPANY: Clyde Clardy dba Bastrop West Water System;
DOCKET NUMBER: 2001- 0217-PWS-E; IDENTIFIER: Public
Water Supply (PWS) Number 11047 and Certificate of Convenience
and Necessity Number 12050; LOCATION: Bastrop, Bastrop County,
Texas; TYPE OF FACILITY: public water supply; RULE VIO-
LATED: 30 TAC §290.106(a)(1) (now 30 TAC §290.109(c)(1)(B)),
by failing to provide a bacteriological sample siting plan; and 30 TAC
§290.46(f)(2), (j)(3), and (p) (now 30 TAC §290.46(f)(3)(E)(iv)), by
failing to provide documentation of chlorine residual test results,
customer service inspections certification, and annual storage tank
inspections; PENALTY: $600; ENFORCEMENT COORDINATOR:
Subhash Jain, (512) 239-5867; REGIONAL OFFICE: 1921 Cedar
Bend Drive, Suite 150, Austin, Texas 78758-5336, (512) 339-2929.

(5) COMPANY: Citation Oil and Gas Corporation; DOCKET
NUMBER: 2001-0338-AIR-E; IDENTIFIER: Air Account Number
WJ-0002-I; LOCATION: San Perlita, Willacy County, Texas; TYPE
OF FACILITY: natural gas and oil production; RULE VIOLATED:
30 TAC §122.146(2) and the Code, §382.085(b), by failing to submit
an annual Title V compliance certification; and 30 TAC §122.145(2)
and the Code, §382.085(b), by failing to submit deviation reports;
PENALTY: $2,000; ENFORCEMENT COORDINATOR: Sandra
Hernandez, (956) 425-6010; REGIONAL OFFICE: 1804 West
Jefferson Avenue, Harlingen, Texas 78550-5247, (956) 425-6010.

(6) COMPANY: Crockett Gas Processing Company; DOCKET
NUMBER: 2001-0340-AIR-E; IDENTIFIER: Air Account Number
CZ-0011-M; LOCATION: Ozona, Crockett County, Texas; TYPE
OF FACILITY: natural gas processing; RULE VIOLATED: 30 TAC
§122.146(2) and the Code, §382.085(b), by failing to submit a Title
V compliance certification; PENALTY: $3,125; ENFORCEMENT
COORDINATOR: Mark Newman, (915) 655-9479; REGIONAL
OFFICE: 622 South Oakes, Suite K, San Angelo, Texas 76903-7013,
(915) 655-9479.

(7) COMPANY: Diamond Water Company; DOCKET NUMBER:
2001-0056-PWS-E; IDENTIFIER: PWS Number 0460211; LOCA-
TION: Bulverde, Comal County, Texas; TYPE OF FACILITY: public
water supply; RULE VIOLATED: 30 TAC §290.120(c) (now 30
TAC §290.117), by failing to conduct initial tap sampling monitoring
for lead and copper analysis; PENALTY: $313; ENFORCEMENT
COORDINATOR: Erika Fair, (512) 239-6673; REGIONAL OFFICE:
14250 Judson Road, San Antonio, Texas 78233-4480, (210) 490-3096.

(8) COMPANY: Duke Energy Field Services, L.P.; DOCKET
NUMBER: 2000-0386-AIR-E; IDENTIFIER: Air Account Numbers
EB-0197-H, AB-0011-B, ML-0178-N, HT-0092-N, ML-0127-H,
EB-0274-O, UB-0049-H, CY-0015-P, UB-0027-R, EB-0207-G,
MF-0029-A, HT-0064-S, CY-0013-T, EB-0148-U, LM-0011-K,
AB-0032-Q, ML-0075-B, GE-0023-U, UB-0029-N, GA-0097-M,
AB-0002- C, ML-0093-W, GE-0017-P, PE-0167-Q, PE-0025-O,
UB-0036-Q, UB-0057-I, WC-0111-F, WC- 0146-J, ML-0074-D,
ML-0179-L, ML-0053-L, ML-0008-Q, PE-0051-N, PE-0193-P,
GE-0016-R, WM-0012-S, WC-0031-E, PE-0024-Q, WC-0072-N,
UB-0025-V, MR-0106-S, MR-0049-F, HW-0067-C, CF-0066-N,
OA-0052-D, HL-0072-K, HD-0072-K, HD-0038-B, MR-0069-W,
HD-0044-G, HL 0049-F, LJ-0025-J, GH-0068-L, HD-0030-R,
HD-0031-P, RH-0015-T, SJ-0020-P, SJ-0021-N, LJ-0019-E,
SJ-0022-L, SJ-0023-J, HD-0026-I, HW-0028-M, HW-0020-F,
GH-0069-J, HW-0014-A, MR-0107-Q, MR-0134-N, SJ-0024-H,
LJ-0028-D, HL-0007-V, MR-0108-O, OA, 0027-C, SJ-0025-F,
RL-0097-V, PB-0002-N, PB-0067-I, PB-0095-D, RL-0096-A,
WO-0007-M, SF-0001-M, SQ-0088-T, CZ-0005-H, SQ-0006-B,

SQ-0013-E, RC-0017-B, SQ-0054-N, CZ-0009-W, BR-0054-C,
BR-0055-A, JC-0067-H, JE-0203-B, JE-0342-J, FC-0049-S,
LF-0016-O, FC-0046-B, LF-0041-E, FC-0042-J, LF- 0042-C,
FC-0104-M, FC-0102-Q, LF-0019-U, ZF-0039-O, LF-0024-E,
LF-0022-I, FC-0068-O, LF- 0038-A, MQ-0002-T, WF-005-O,
KA-0025-F, NE-0188-T, NE-0354-D, NE-0028-T, NE-0029-R,
WC-0065-K, JG-0017-B, JG-0018-W, LE-0012-W, MR-0029-L,
MR-0030-D, BE-0032-M; LOCATION: Bulverde, Comal County,
Texas; TYPE OF FACILITY: natural gas handling; RULE VI-
OLATED: 30 TAC §122.145(2)(C), 122.146(2), and the Act,
§382.085(b), by failing to submit Title V compliance certification and
deviation reports; PENALTY: $237,070; ENFORCEMENT COOR-
DINATOR: Gary McDonald, (361) 825-3100; REGIONAL OFFICE:
6300 Ocean Drive, Suite 1200, Corpus Christi, Texas 78412-5503,
(361) 825-3100.

(9) COMPANY: Good Time Stores, Incorporated; DOCKET NUM-
BER: 2000-0171-AIR-E; IDENTIFIER: Air Account Number
EE-1223-O ; LOCATION: El Paso, El Paso County, Texas; TYPE
OF FACILITY: gasoline dispensing station; RULE VIOLATED: 30
TAC §114.100(a) and the Code, §382.085(b), by offering for sale
gasoline for use as a motor vehicle fuel which failed to meet the
minimum oxygen content of 2.7% by weight; PENALTY: $600; EN-
FORCEMENT COORDINATOR: Suzanne Walrath, (512) 239-2134;
REGIONAL OFFICE: 401 East Franklin Avenue, Suite 560, El Paso,
Texas 79901-1206, (915) 834-4949.

(10) COMPANY: Highland Bayou Water Supply Corporation;
DOCKET NUMBER: 2000-1379- PWS-E; IDENTIFIER: PWS
Number 0840080; LOCATION: Hitchcock, Galveston County, Texas;
TYPE OF FACILITY: public water supply; RULE VIOLATED:
30 TAC §290.45(b)(1)(A)(ii), by failing to provide a pressure tank
capacity of 50 gallons per connection; 30 TAC §291.21(c)(7),
§291.93(2)(A), and the Code, §13.136(a), by failing to ensure that its
tariff included an approved drought contingency plan; and 30 TAC
§288.20(a)(2), §288.30(3)(B), and the Code, §13.132(a)(1), by failing
to prepare and make available for inspection an adopted drought
contingency plan; PENALTY: $438; ENFORCEMENT COORDI-
NATOR: Elvia Maske, (512) 239- 0789; REGIONAL OFFICE: 5425
Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(11) COMPANY: Joshua Creek Ranch, Inc.; DOCKET NUMBER:
2001-0069-IHW-E; IDENTIFIER: Hazardous Waste Identification
Number F0707; LOCATION: Boerne, Kendall County, Texas;
TYPE OF FACILITY: wobble trap shotgun shooting range; RULE
VIOLATED: 30 TAC §335.4 and the Code, §26.121, by allowing lead
shotgun waste generated to be directly discharged and accumulated in
Joshua Creek; PENALTY: $1,000; ENFORCEMENT COORDINA-
TOR: Malcolm Ferris, (210) 490-3096; REGIONAL OFFICE: 14250
Judson Road, San Antonio, Texas 78233-4480, (210) 490-3096.

(12) COMPANY: La Porte Methanol Company, L.P.; DOCKET
NUMBER: 2001-0108-AIR-E; IDENTIFIER: Air Account Number
HX-2302-N; LOCATION: La Porte, Harris County, Texas; TYPE OF
FACILITY: chemical plant; RULE VIOLATED: 30 TAC §113,100,
§113.120, 40 CFR §63.136(b), and the Code, §382.085(b), by failing
to operate or maintain each individual drain; 30 TAC §115.356(1)
and the Code, §832.085(b), by failing to maintain documentation of
fugitive monitoring of all components; 30 TAC §§113.100, 113,110,
113.120,113.300, 40 CFR §§63,104(a), 63.151(a)(1) - (5), and
63.563(b)(1), and the Code, §382.085(b), by failing to conduct the
initial compliance testing for the methanol vapor recovery system,
provide a written monitoring plan to detect leaks in the heat exchange
system, and submit reports that include the wastewater initial no-
tification, notification of compliance status, implementation plans,
and the semiannual hazardous organic - National Emission Standards
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for Hazardous Air Pollutants; 30 TAC §101.10(b)(2) and the Code,
§382.085(b), by failing to submit emission inventory data; and 30
TAC §§115.146(1), 113.100, 113.120, 40 CFR §63.144(b)(1) and
(3) and §63.146(b)(2) and (4) - (6), and the Code, §382.085(b), by
failing to determine the classification for a wastewater stream, the
annual average flow rate and concentration, highest annual quantity
of wastewater managed, and the maximum design capacity of the
system; PENALTY: $26,000; ENFORCEMENT COORDINATOR:
Gloria Stanford, (512) 239-1871; REGIONAL OFFICE: 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(13) COMPANY: Marsh Petroleum Corporation and Cougar Stop, Inc.
dba Normandy Truck Stop; DOCKET NUMBER: 2000-1424-PST-E;
IDENTIFIER: Petroleum Storage Tank Facility Identification Number
0060804; LOCATION: Houston, Harris County, Texas; TYPE OF
FACILITY: underground storage tanks; RULE VIOLATED: 30 TAC
§334.105(a) and (b) (now 30 TAC §37.875), by failing to maintain
proof of financial assurance; 30 TAC §334.50(d)(4)(A)(i) and (ii),
and the Code, §26.3475(c)(1), by failing to conduct inventory control
and put automatic tank gauging system into test mode; 30 TAC
§334.48(c), by failing to conduct inventory control at a retail facility;
and 30 TAC §334.7(d)(3), by failing to amend, update, or change un-
derground storage tank registration information; PENALTY: $5,600;
ENFORCEMENT COORDINATOR: Trina Lewison, (713) 767-3500;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023- 1486, (713) 767-3500.

(14) COMPANY: Mr. Odie Nehring dba Chaparral III Water System,
Green Acres Water System, Walburg Water System, and Weir Wa-
ter Works; DOCKET NUMBER: 2000-0094-PWS-E; IDENTIFIER:
PWS Numbers 2460047, 2460054, 2460016, and 2460017; LOCA-
TION: Weir, Williamson County, Texas; TYPE OF FACILITY: pub-
lic water supply; RULE VIOLATED: 30 TAC §290.41(c)(1)(F) and
(3)(A) and (K), and §290.46(x), by failing to properly plug and abandon
well number two, establish a sanitary control easement, seal the well-
head, submit well completion data, and provide well number one with
a 16-mesh or finer corrosion-resistant screening casing vent; 30 TAC
§290.103(2) and the Code §341.031(a) and §341.0315(c), by allegedly
distributing drinking water that exceeded the maximum contaminant
level for fluoride; 30 TAC §290.51(a)(3) and the Code, §341.041, by
failing to pay public health service fees; 30 TAC §290.113(a), by failing
to submit a written request for approval to use drinking water that ex-
ceeds the secondary constituent level for fluoride; 30 TAC §290.46(d),
(m)(4), (p), (q)(1), (r), - (t), and (y), and §290.47(h), by failing to pro-
vide complete monthly operation reports and copies of the inspection
reports for the ground storage and pressure tanks, maintain cleanliness
and the general appearance of all plant facilities, provide a water tight
suction line, maintain the exterior paint coating of the ground storage
tank, use the prescribed notification format for the boil water notice,
provide a minimum of 35 pounds per square inch throughout the dis-
tribution system, issue a boil water notice, maintain all related appur-
tenances in a watertight condition, and have water system wiring in-
stalled in a securely mounted conduit; 30 TAC §290.45(b)(1)(C)(iv),
by failing to provide a pressure tank capacity of 20 gallons per con-
nection; 30 TAC §290.43(c)(1) and (3), by failing to provide the above
ground storage tank with a 16-mesh or finer vent screen and provide an
above ground storage tank overflow pipe with an appropriate weighted
cover; 30 TAC §290.44(a)(4), (b)(1)(C)(i), (ii), and (iv), and (h)(4)(D)
and (E), by failing to provide a test report for each backflow assembly,
provide a well capacity of 0.6 gallons per minute (gpm) per connec-
tion, provide a total storage tank capacity of 200 gallons per connec-
tion, provide a pressure tank capacity of 20 gpm per connection, and
bury all water transmission lines at least 24 inches below ground level;
30 TAC §291.76 and the Code, §5.235(n), by failing to pay regula-
tory assessment fees; and 30 TAC §290.110(d), by failing to provide

an acceptable chlorine kit; PENALTY: $4,001; ENFORCEMENT CO-
ORDINATOR: Craig Fleming, (512) 239-5806; REGIONAL OFFICE:
1921 Cedar Bend Drive, Suite 150, Austin, Texas 78758-5336, (512)
339-2929.

(15) COMPANY: Performance Plastics Products, Incorporated;
DOCKET NUMBER: 2000- 1227-AIR-E; IDENTIFIER: Air Account
Number HG-2360-P; LOCATION: Houston, Harris County, Texas;
TYPE OF FACILITY: polymer lined pipe, tank and fitting manufactur-
ing; RULE VIOLATED: 30 TAC §115.421(a)(9)(A)(iv) and the Code,
§382.085(b), by exceeding the emission specification of three pounds
per gallon of coating; 30 TAC §116.110(a) and the Code, §382.085(b)
and §382.0518(a), by failing to obtain an air permit and satisfy the
requirements of a Permit by Rule prior to construction of a surface
coating operation; 30 TAC §116.115(c), Permit Number T-18900, and
the Code, §382.085(b), by failing to keep daily usage records for coat-
ing and solvent materials, exceeding the volatile organic compound
maximum allowable emission rate and the isopar maximum allowable
usage rate, and failing to equip the calendaring line curing oven stack
with an exhaust fan; 30 TAC §116.116(e)(4), §116.117(b)(3), and the
Code, §382.085(b), by failing to make pre-change notification for a
qualified facility modification; and 30 TAC §122.130(b)(1), §122.121,
and the Code, §382.054 and §382.085(b), by failing to submit a
timely federal operating permit application; PENALTY: $29,100;
ENFORCEMENT COORDINATOR: Carl Schnitz, (512) 239-1892;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.

(16) COMPANY: City of Prairie View; DOCKET NUMBER:
2001-0152-PWS-E; IDENTIFIER: PWS Number 2370029; LOCA-
TION: Prairie View, Waller County, Texas; TYPE OF FACILITY:
public water supply; RULE VIOLATED: 30 TAC §290.120(e)(2)
(now 30 TAC §290.117(e)), by failing to conduct reduced monitoring
tap sampling for lead and copper analysis; PENALTY: $313; EN-
FORCEMENT COORDINATOR: Brian Lehmkuhle, (512) 239-4482;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.

(17) COMPANY: Quality Recycling of America, Inc. dba Quality Tire
Recycling; DOCKET NUMBER: 2001-0163-MSW-E; IDENTIFIER:
Tire Transporter Identification Number 26125; LOCATION: San
Antonio, Bexar County, Texas; TYPE OF FACILITY: scrap tire
storage; RULE VIOLATED: 30 TAC §328.60(a), by failing to obtain
approval for a scrap tire storage site or other registration; and 30
TAC §328.55(4), by failing to provide written notice of changes in
the mailing address, phone number, applicant’s registered name, and
designated place of business; PENALTY: $4,800; ENFORCEMENT
COORDINATOR: Malcolm Ferris, (210) 490-3096; REGIONAL
OFFICE: 14250 Judson Road, San Antonio, Texas 78233-4480, (210)
490-3096.

(18) COMPANY: City of Stanton; DOCKET NUMBER: 2001-0189-
PWS-E; IDENTIFIER: PWS Number 1590001; LOCATION: Stan-
ton, Martin County, Texas; TYPE OF FACILITY: public water sup-
ply; RULE VIOLATED: 30 TAC §290.45(b)(1)(D)(iv), by failing to
meet the minimum water system capacity requirements; PENALTY:
$175; ENFORCEMENT COORDINATOR: Dan Landenberger, (915)
570-1359; REGIONAL OFFICE: 3300 North A Street, Building 5,
Suite 107, Midland, Texas 79705-5404, (915) 570-1359.

(19) COMPANY: Torch Energy Marketing, Inc.; DOCKET NUM-
BER: 2000-1449-AIR-E; IDENTIFIER: Air Account Number
SG-0029-C; LOCATION: Snyder, Scurry County, Texas; TYPE OF
FACILITY: gas plant; RULE VIOLATED: 30 TAC §122.146(1) and
the Code, §382.085(b), by failing to certify compliance with Title V
General Operating Permit Number O- 00220; PENALTY: $2,500;
ENFORCEMENT COORDINATOR: George Ortiz, (915) 698-9674;
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REGIONAL OFFICE: 1977 Industrial Boulevard, Abilene, Texas
79602-7833, (915) 698-9674.

(20) COMPANY: Walnut Bend Independent School District;
DOCKET NUMBER: 2001-0092- PWS-E; IDENTIFIER: PWS
Number 0490040; LOCATION: Gainesville, Cooke County, Texas;
TYPE OF FACILITY: public water supply; RULE VIOLATED:
30 TAC §290.45(b)(1)(B)(iv), by failing to provide a pressure tank
capacity of 20 gallons per connection; 30 TAC §290.46(n)(2) and
(3), and (u), by failing to provide an accurate and up-to-date map of
the distribution system, provide a copy of the well material setting
date, geological log, sealing information, disinfection information,
microbiological sample results, and a chemical analysis report, plug
the abandoned public water supply well; 30 TAC §290.41(c)(1)(F)
and (c)(3)(C) and (J), by failing to provide a cement bonding log,
provide the well with proper concrete sealing blocks, and secure a
sanitary control easement; 30 TAC §290.43(c)(2) and (3), by failing to
equip the ground storage tank with an access ladder, roof hatch, and
an overflow; and 30 TAC §290.51(a)(3), by failing to pay the public
health service fees; PENALTY: $1,625; ENFORCEMENT COORDI-
NATOR: Jorge Ibarra, (817) 588-5800; REGIONAL OFFICE: 1101
East Arkansas Lane, Arlington, Texas 76010-6499, (817) 588-5800.

TRD-200103294
Paul Sarahan
Director, Litigation Division
Texas Natural Resource Conservation Commission
Filed: June 12, 2001

♦ ♦ ♦
Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions

The Texas Natural Resource Conservation Commission (TNRCC or
commission) staff is providing an opportunity for written public com-
ment on the listed Agreed Orders (AOs) pursuant to Texas Water Code
(TWC), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the opportunity to comment must be pub-
lished in theTexas Registerno later than the 30th day before the date
on which the public comment period closes, which in this case isJuly
23, 2001. Section 7.075 also requires that the commission promptly
consider any written comments received and that the commission may
withdraw or withhold approval of an AO if a comment discloses facts or
considerations that the consent is inappropriate, improper, inadequate,
or inconsistent with the requirements of the statutes and rules within
the TNRCC’s orders and permits issued pursuant to the TNRCC’s reg-
ulatory authority. Additional notice of changes to a proposed AO is
not required to be published if those changes are made in response to
written comments.

A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the
applicable Regional Office listed as follows. Comments about the AOs
should be sent to the attorney designated for the AO at the TNRCC’s
Central Office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087
and must bereceived by 5:00 p.m. on July 23, 2001. Comments
may also be sent by facsimile machine to the attorney at (512) 239-
3434. The TNRCC attorneys are available to discuss the AOs and/or
the comment procedure at the listed phone numbers; however, §7.075
provides that comments on the AOs should be submitted to the TNRCC
in writing .

(1) COMPANY: The City of Whitehouse; DOCKET NUMBER:
2000-0179-PWS-E; TNRCC ID NUMBER: 2120025; LOCATION:
Farm-to-Market Road 346, one-half mile west of State Highway 110,
Whitehouse, Smith County, Texas; TYPE OF FACILITY: public
water supply system; RULES VIOLATED: §290.45(b)(1)(D)(iv),
by failing to have an elevated storage capacity of 100 gallons per
connection or a pressure tank capacity of 20 gallons per connection;
§290.45(b)(1)(D)(iii), by failing to have two or more service pumps
with a total rated capacity of 2.0 gallons per minute per connection;
§290.43(c)(8), by failing to meet maintenance requirements for ele-
vated storage tanks, specifically, failure to ensure that the interior and
exterior coating system is continuing to provide adequate protection
to all metal surfaces; PENALTY: $5,075; STAFF ATTORNEY: Elisa
Roberts, Litigation Division, MC R-4, (817) 588-5877; REGIONAL
OFFICE: Tyler Regional Office, 2916 Teague Drive, Tyler, Texas
75701-3756, (903) 535-5100.

(2) COMPANY: Oren Bruce Allen; DOCKET NUMBER: 1999-0909-
WOC-E; TNRCC ID NUMBER: 449562268; LOCATION: Burleson,
Johnson County, Texas; TYPE OF FACILITY: wastewater treatment
company; RULES VIOLATED: §325.2(a) and TWC, §26.0301, by op-
erating a wastewater system without the required wastewater operator
certification; PENALTY: $6,250; STAFF ATTORNEY: Joshua M. Ol-
szewski, Litigation Division, MC 175, (512) 239-3400; REGIONAL
OFFICE: Waco Regional Office, 6801 Sanger Ave., Ste. 2500, Waco,
Texas 76710-7826, (254) 751-0335.

(3) COMPANY: Tessye Maurer dba Tamiga Mobile Home Park;
DOCKET NUMBER: 2000-1488-PWS-E; TNRCC ID NUMBER:
0460161; LOCATION: 17059 Highway 46 West, Lot 1, Spring
Branch, Comal County, Texas; TYPE OF FACILITY: public wa-
ter system; RULES VIOLATED: §290.109(c)(2) and (g)(3), and
§290.122(b), by failing to collect and submit repeat samples following
total coliform positive bacteriological sample results and failed to
provide public notification for failing to collect and submit repeat
samples; §§290.103(5), 290.106(e), and 290.109(b), by exceeding the
Commission’s maximum contaminant level (MCL) for total coliform
bacteria and by failing to provide public notification for exceeding
the MCL for total coliform bacteria; PENALTY: $1,250; STAFF
ATTORNEY: James Biggins, Litigation Division, MC R-13, (210)
403-4017; REGIONAL OFFICE: San Antonio Regional Office, 14250
Judson Rd., San Antonio, Texas 78233-4480, (210) 490-3096.

TRD-200103296
Paul C. Sarahan
Director, Litigation Division
Texas Natural Resource Conservation Commission
Filed: June 12, 2001

♦ ♦ ♦
Notice of Public Hearing (Chapter 114)

The Texas Natural Resource Conservation Commission (commission)
will conduct a public hearing to receive testimony regarding revisions
to 30 TAC Chapter 114 and to the state implementation plan (SIP) un-
der the requirements of the Texas Health and Safety Code, §382.017;
Texas Government Code, Subchapter B, Chapter 2001; and 40 Code
of Federal Regulations, §51.102, of the United States Environmental
Protection Agency (EPA) regulations concerning SIPs. The revisions
to Chapter 114 are proposed as revisions to the SIP.

The proposed amendments to Chapter 114 address concerns of research
laboratories and academic institutions by allowing them to conduct re-
search using gasoline with a higher Reid vapor pressure (RVP) than al-
lowed in the 95-county central and eastern Texas region; more closely
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match the exemptions established for the RVP rules to those exemp-
tions allowed in the diesel fuel regulations; and correct the spelling of
Smith County.

A public hearing on this proposal will be held July 17, 2001, at 10:00
a.m., Texas Natural Resource Conservation Commission, Building F,
Room 2210, 12100 North I-35, Austin. The hearing is structured for the
receipt of oral or written comments by interested persons. Individuals
may present oral statements when called upon in order of registration.
Open discussion will not occur during the hearing; however, agency
staff members will be available to discuss the proposal 30 minutes prior
to the hearing, and will answer questions before and after the hearing.

Comments may be submitted to Lola Brown, Office of Environmental
Policy, Analysis, and Assessment, MC 206, P.O. Box 13087, Austin,
Texas 78711-3087; or faxed to (512) 239-4808. All comments must be
received by 5:00 p.m. on July 23, 2001, and should reference Rule Log
Number 2001-009-114-AI. For further information on the proposed re-
visions, please contact Scott Carpenter at (512) 239-1757 or Alan Hen-
derson at (512) 239-1510.

Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the hearing should con-
tact the agency at (512) 239-4900. Requests should be made as far in
advance as possible.

TRD-200103222
Margaret Hoffman
Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: June 8, 2001

♦ ♦ ♦
Notice of Public Hearing Regarding Revisions to 30 TAC
Chapter 116, and to The Texas State Implementation Plan

The Texas Natural Resource Conservation Commission (commission
or TNRCC) will conduct a public hearing to receive testimony regard-
ing revisions to 30 TAC Chapter 116, and to the Texas state imple-
mentation plan (SIP) under the requirements of the Texas Health and
Safety Code, §382.017; Texas Government Code, Subchapter B, Chap-
ter 2001; and 40 Code of Federal Regulations, §51.102, of the United
States Environmental Protection Agency (EPA) regulations concerning
SIPs. The revisions concern the inclusion of marine vessel emissions
in applicability determinations for prevention of significant deteriora-
tion (PSD) and nonattainment (NA) permits and will update references
to federal rules in the chapter.

This proposed revision to the SIP eliminate the inconsistency in the
commission’s rules and the rules promulgated by the EPA on August
7, 1980 concerning the inclusion of marine vessel emissions in appli-
cability determinations for PSD and NA permits. This proposal would
also revise §116.160 and §116.162 to incorporate updated federal reg-
ulation citations. Sections 116.12, 116.160, and 116.162 will be sub-
mitted to the EPA as a revision to the SIP.

A public hearing on this proposal will be held in Austin at 2:00 p.m.
on July 19, 2001 at the TNRCC Complex in Building F, Room 2210,
located at 12100 Park 35 Circle. The hearing will be structured for the
receipt of oral or written comments by interested persons. Individuals
may present oral statements when called upon in order of registration.
A four-minute time limit will be established to assure that enough time
is allowed for every interested person to speak. There will be no open
discussion during the hearing; however, an agency staff member will
be available to discuss the proposal 30 minutes prior to the hearing and
will answer questions before and after the hearing.

Written comments may be submitted to Patricia Durón, Office of Envi-
ronmental Policy, Analysis, and Assessment, MC 205, P.O. Box 13087,
Austin, Texas 78711-3087; faxed to (512) 239-4808. The public com-
ment period will close at 5:00 p.m. on July 23, 2001. For further infor-
mation on the proposed revisions, please contact Karen Olson, Air Per-
mits Division, at (512) 239-1294 or Joseph Thomas, Policy and Regu-
lations Division, at (512) 239-4580.

Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the hearing should con-
tact the agency at (512) 239-4900. Requests should be made as far in
advance as possible.

TRD-200103262
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: June 11, 2001

♦ ♦ ♦
Notice of Water Quality Applications

The following notices were issued during the period of April 25, 2001
through May 30, 2001.

The following require the applicants to publish notice in the newspaper.
The public comment period, requests for public meetings, or requests
for a contested case hearing may be submitted to the Office of the Chief
Clerk, Mail Code 105, P.O. Box 13087, Austin Texas 78711-3087,
WITHIN 30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION
OF THIS NOTICE.

CITY OF BROWNFIELD has applied for a major amendment to Per-
mit Number 10677-001, to authorize an increase in the acreage irri-
gated from 372 acres to 404.59 acres. The current permit authorizes
the disposal of treated domestic wastewater at a daily average flow not
to exceed 1,250,000 gallons per day via surface irrigation with a min-
imum area of 372 acres. This permit will not authorize a discharge of
pollutants into waters in the State. The facility and disposal site are
located approximately 3,600 feet east and 5,200 feet south of the inter-
section of U.S. Highway 62 and 2nd Street in the City of Brownfield
in Terry County, Texas.

CITY OF CAMPBELL has applied for a renewal of TPDES Permit
Number 13791-001, which authorizes the discharge of treated domes-
tic wastewater at a daily average flow not to exceed 116,000 gallons per
day. The facility is located adjacent to the northwest bank of Timber
Creek, approximately 1000 feet south of State Highway 50; approxi-
mately 0.75 mile north of Interstate Highway 30; approximately 0.75
mile southwest of the northern intersection of State Highway 50 and
Farm-to-Market 499 and approximately one mile southwest of the City
of Campbell in Hunt County, Texas.

FREESTONE POWER GENERATION, L.P. which proposes to oper-
ate a combined cycle electric power generation facility, has applied for
a new permit, proposed Texas Pollutant Discharge Elimination System
(TPDES) Permit Number 04298, to authorize the discharge of cooling
tower blowdown, low volume waste, and storm water at a daily average
flow not to exceed 820,000 gallons per day via Outfall 001. The facil-
ity is located on the east side of State Highway 488, approximately 0.9
miles northeast of the intersection of State Highway 488 and County
Road 1124, and 12 miles northeast of the City of Fairfield, Freestone
County, Texas.

CITY OF GUNTER has applied for a renewal of TPDES Permit Num-
ber 10569-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 240,000 gallons per
day. The facility is located adjacent to the St. Louis-San Francisco
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and Texas Railway, approximately 2,300 feet west of State Highway
289 and approximately 1,400 feet north of Farm-to-Market Road 121
in the City of Gunter in Grayson County, Texas.

HOLIDAY BEACH WATER SUPPLY CORPORATION which oper-
ates a potable water treatment plant, has applied for a new permit, pro-
posed Texas Pollutant Discharge Elimination System (TPDES) Permit
Number 04290, to authorize the discharge of reverse osmosis reject wa-
ter at a daily average flow not to exceed 120,000 gallons per day via
Outfall 001. The facility is located on the west side of Interstate High-
way 35, 0.5 miles southwest of the intersection of Interstate Highway
35 and Holiday Boulevard, and approximately 8.0 miles northeast of
the City of Rockport, Aransas County, Texas.

JOCO HOLDING CORPORATION has applied for a renewal of Per-
mit Number 02730, which authorizes the disposal of treated domestic
wastewater at a daily average flow not to exceed 30,000 gallons per
day via evaporation and irrigation of 152 acres. This permit will not
authorize a discharge of pollutants into waters in the State. The facility
and disposal area are located on the east side of Interstate Highway 35
West, approximately 2000 feet southeast of the Bethesda Road over-
pass and approximately 5.1 miles southeast of the City of Burleson,
Johnson County, Texas.

CITY OF LADONIA which operates a Domestic Wastewater Treat-
ment Plant has applied for a renewal of TNRCC Permit Number 10740-
001, proposed Texas Pollutant Discharge Elimination System (TPDES)
Permit Number 04300, to authorize the discharge of treated domestic
wastewater at a daily average flow not to exceed 530,000 gallons per
day via Outfall 001. The proposed permit has been renumbered and
classified as an Industrial Wastewater Permit based on the prior con-
tribution of process wastewater from a currently inactive meat packing
plant. The facility is located approximately 900 feet west of State High-
way 50 and approximately 700 feet south of the intersection of State
Highway 50 and Farm-to-Market Road 2456, in Fannin County, Texas.

LAKE WHITNEY RV RESORT, L.L.C. has applied for a renewal of
TNRCC Permit Number 13891-001, which authorizes, in the Interim
phase, the subsurface disposal of treated domestic wastewater by at a
daily average flow not to exceed 5,000 gallons per day. In the final
phase the permit authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 15,000 gallons per day.
The facility is located approximately 4 miles west of the intersection
of Farm-to-Market Road 933 and Farm-to-Market Road 1713 in Hill
County, Texas. The treated effluent is discharged to an unnamed creek;
thence to Whitney Lake in Segment No. 1203 of the Brazos River
Basin.

MARATHON WATER SUPPLY & SEWER SERVICE CORPORA-
TION has applied for a renewal of Permit Number 10974-001, which
authorizes the disposal of treated domestic wastewater at a daily aver-
age flow not to exceed 200,000 gallons per day via surface irrigation
of 40 acres of land. The facility and disposal site are located approx-
imately 5,000 feet south of U.S. Highway 90 and 1-1/2 miles west of
U.S. Highway 385, and approximately one mile southwest of the City
of Marathon in Brewster County, Texas.

MERCY SHIPS FOUNDATION a rehabilitation center has applied for
a major amendment to Permit Number 11771-001, to authorize an in-
crease in the daily average flow from 20,000 gallons per day to 30,000
gallons per day and to increase the acreage irrigated from 20 acres to 30
acres. The current permit authorizes the disposal of treated domestic
wastewater at a daily average flow not to exceed 20,000 gallons per day
via surface irrigation of 20 acres of Bahia grassland. The permittee has
requested to discontinue the authorization to dispose of treated domes-
tic wastewater sludge by land application on the permittee’s property.
This permit will not authorize a discharge of pollutants into waters in

the State. The facility and disposal site are located at 15862 Highway
110 North, approximately 0.5 mile north of Interstate Highway 20 on
State Highway 110 (Van Highway) and approximately 5 miles west of
the Community of Lindale in Smith County, Texas.

MOORE WATER SUPPLY CORPORATION has applied for a new
permit, proposed Texas Pollutant Discharge Elimination System
(TPDES) Permit Number 14239-001, to authorize the discharge of
treated domestic wastewater at a daily average flow not to exceed
65,000 gallons per day. The facility is located on afive-acre tract
approximately 2,800 linear feet south and 1,500 linear feet east of the
Missouri-Pacific Railroad crossing at 3rd Street in the City of Moore,
in Frio County, Texas.

CITY OF NEW LONDON has applied for a renewal of TPDES Permit
Number 12376-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 100,000 gallons per
day. The facility is located approximately 7,500 feet northwest of the
intersection of the State Highway 323 and Farm-to-Market Road 838
and approximately 5,000 feet east of Farm-to-Market Road 2089 in
Rusk County, Texas

NORTHWEST HARRIS COUNTY MUNICIPAL UTILITY DIS-
TRICT NO. 10 has applied for a major amendment to TPDES Permit
Number 11912-002 to authorize an increase in the discharge of treated
domestic wastewater from a daily average flow not to exceed 255,000
gallons per day to a daily average flow not to exceed 500,000 gallons
per day. The facility is located approximately 1,300 feet north of
the intersection of Spring-Cypress Road and Dry Creek in Harris
County, Texas. The treated effluent is discharged to Harris County
Flood Control Ditch No. K-145-00-00; thence to Dry Creek; thence to
Cypress Creek in Segment No. 1009 of the San Jacinto River Basin.

RED RIVER AUTHORITY OF TEXAS has applied for renewal of
an existing wastewater permit. The applicant has an existing National
Pollutant Discharge Elimination System (NPDES) Permit Number
TX0101818 and an existing Texas Natural Resource Conservation
Commission (TNRCC) Permit Number 11445-001. The draft permit
authorizes the discharge of treated domestic wastewater at a daily
average flow not to exceed 30,000 gallons per day. The plant site is
located on Arrowhead Ranch Estates property , approximately 2,300
feet east of Farm-to-Market Road 1954 and 5.4 miles southeast of the
intersection of U.S. highway 281 and Farm-to-Market Road 1954 in
Clay County, Texas.

CITY OF SHAMROCK has applied for a major amendment to Permit
Number 10279-003, to authorize an increase in the daily average flow
from 300,000 gallons per day to 350,000 gallons per day. The proposed
amendment requests to reduce the sampling frequency for Biochemical
Oxygen Demand (5-day). The current permit authorizes the disposal
of treated domestic wastewater at a daily average flow not to exceed
300,000 gallons per day via surface irrigation of 98 acres of land. This
permit will not authorize a discharge of pollutants into waters in the
State. The facility and disposal site are located approximately 1.6 miles
north-northwest of the intersection of United States Highway 83 (U.S.
83) and Interstate Highway 40 (I-40) on the north side of the City of
Shamrock in Wheeler County, Texas. The facility and disposal site are
located in the drainage basin of Roundup Creek in Segment No. 0224
of the Red River Basin.

TEMPLE-INLAND FOREST PRODUCTS CORPORATION which
operates a wood and wood products manufacturing complex, has ap-
plied for a major amendment to TNRCC Permit Number 01153 to re-
duce the monitoring frequency for certain pollutants at Outfall 003, to
remove effluent limits for total chromium at Outfall 004, and to add
new waste streams to the discharge description at Outfalls 003 and 004.
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The current permit authorizes the discharge of treated process waste-
water and storm water at a daily average flow not to exceed 170,000
gallons per day via Outfall 001; commingled remediated groundwater,
utility wastewater and storm water runoff on a flow variable basis via
Outfall 003; boiler blowdown and cooling tower blowdown commin-
gled with storm water runoff on an intermittent and flow variable basis
via Outfall 004; storm water runoff from plywood plant area on an in-
termittent and flow variable basis via Outfall 006; and the disposal of
particleboard equipment wash water and laminating equipment wash
water via irrigation of a minimum of 175 acres. The facility is located
approximately 0.25 miles west of U.S. Highway 59 at the Southwest
quadrant of the intersection of Borden Drive and First Street, in the
City of Diboll, Angelina County, Texas. The irrigation disposal site is
located 1.93 miles west of U.S. Highway 59 and 0.5 miles east of Little
Cedar Creek Lake.

TICONA POLYMERS, INC. which operates the Bishop Plant, which
manufactures organic chemicals, plastics, and bulk pharmaceuticals,
and purifies and packages sodium formate, has applied for a major
amendment to TNRCC Permit Number 00579 to authorize a revision of
the existing biomonitoring requirement to substitute an alternative test
species, to eliminate the total silver monitoring requirement at Outfall
001, to increase the total nickel limitation at Outfall 001, to authorize
the addition of new process wastestreams to Outfall 101 (an internal
monitoring point), and to increase the flow and effluent limitations at
Outfall 101 based on the additional process wastestreams. The current
permit authorizes the discharge of process wastewater, cooling tower
blowdown, boiler blowdown, domestic wastewater, and storm water
runoff at a daily average flow not to exceed 3,500,000 gallons per day
via Outfall 001, and storm water and utility wastewater on an inter-
mittent and flow variable basis via Outfall 002. The facility is located
adjacent to State Highway - Loop 428, approximately one mile south-
west of the City of Bishop, Nueces County, Texas.

TRANS-GLOBAL SOLUTIONS, INC. which proposes to operate a
petroleum coke storage and handling facility, has applied for a new per-
mit, proposed Texas Pollutant Discharge Elimination System (TPDES)
Permit Number 04301, to authorize the discharge of process wastewa-
ter and storm water on an intermittent and flow variable basis via Out-
fall 001. The facility is located just south of the Houston Ship Channel,
and approximately 1.0 mile northeast of the intersection of East Belt-
way and State Highway 225, in the City of Pasadena, Harris County,
Texas.

VANCECO, INC. has applied for a new permit, proposed Texas Pol-
lutant Discharge Elimination System (TPDES) Permit Number 14248-
001, to authorize the discharge of treated domestic wastewater at a daily
average flow not to exceed 20,000 gallons per day. The facility is lo-
cated on the north side of State Highway 105, approximately 3,200
feet west of the point where State Highway 105 crosses the San Jacinto
River in Montgomery County, Texas.

CITY OF WESLACO has applied for a renewal of TNRCC Permit
Number 10619-005, which authorizes the discharge of treated domes-
tic wastewater at an annual average flow not to exceed 2,000,000 gal-
lons per day. The facility is located approximately 0.2 mile west and
0.6 mile north of the confluence of the South Donna Drain and Llano
Grande Lake and approximately 3.2 miles south of the Missouri-Pacific
Railroad southwest of the City of Weslaco in Hidalgo County, Texas.

THE WHITMORE MANUFACTURING COMPANY which operates
a facility that produces specialty lubricating oils and greases, has ap-
plied for a renewal of TNRCC Permit Number 03099, which autho-
rizes the discharge of storm water, once through non-contact cooling
water, and boiler blowdown on an intermittent and flow variable basis
via Outfall 001. Issuance of this Texas Pollutant Discharge Elimina-
tion System (TPDES) permit will replace the existing TNRCC Permit

Number 03099, issued on January 16, 1995. The facility is located at
930 Whitmore Drive in the City of Rockwall, Rockwall County, Texas.

Written comments or requests for a public meeting may be submitted to
the Office of the Chief Clerk, at the address provided in the information
section above, WITHIN 30 DAYS OF THE ISSUED DATE OF THIS
NOTICE.

PALO PINTO COUNTY has applied for a renewal of TNRCC Permit
Number 11698-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 50,000 gallons per
day. The plant site is located on the east bank of Town Branch Creek
approximately 1200 feet due north of the intersection of U.S. Highway
180 and Farm-to-Market Road 4 at the end of North Ninth Avenue in
the outskirts of the town of Palo Pinto in Palo Pinto County, Texas.

TRD-200103182
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: June 6, 2001

♦ ♦ ♦
Notice of Water Quality Applications

The following notices were issued during the period of May 23, 2001
through June 8, 2001.

The following require the applicants to publish notice in the newspaper.
The public comment period, requests for public meetings, or requests
for a contested case hearing may be submitted to the Office of the Chief
Clerk, Mail Code 105, P O Box 13087, Austin Texas 78711-3087,
WITHIN 30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION
OF THIS NOTICE.

CITY OF ANGLETON has applied for a new permit, proposed Texas
Pollutant Discharge Elimination System (TPDES) Permit No. 10548-
004, to authorize the discharge of treated domestic wastewater at an
annual average flow not to exceed 3,600,000 gallons per day. The
proposed permit would also authorize the land application of sewage
sludge for beneficial use on 75 acres. The facility is located adjacent
to and south of County Road 609 (Old Highway 35), approximately
1.5 miles southwest of the intersection of State Highway 35 and State
Highway 227 in Brazoria County, Texas. The sludge disposal site is
located adjacent to the treatment facility.

ATOFINA PETROCHEMICALS, INC. which operates a polypropy-
lene manufacturing plant, has applied for a major amendment to
TPDES Permit No. 01000 to authorize an increase in the discharge
of process wastewater, utility wastewater, and domestic wastewater
from a daily average flow not to exceed 700,000 gallons per day to a
daily average flow not to exceed 900,000 gallons per day via Outfall
001 and to authorize an increase in mass-based effluent limitations at
Outfall 001. The current permit authorizes the discharge of process
wastewater, utility wastewater, domestic wastewater, and storm water
at a daily average flow not to exceed 700,000 gallons per day via
Outfall 001, and storm water on an intermittent and flow variable
basis via Outfall 002. The facility is located on State Highway 134
(Battleground Road) approximately 1.6 miles south of the San Jacinto
Monument, in the City of Deer Park, Harris County, Texas.

BENTON CITY WATER SUPPLY CORPORATION has applied for a
new permit, proposed Texas Pollutant Discharge Elimination System
(TPDES) Permit No. 14265-001 to authorize the discharge of treated
water treatment filter backwash water at a daily average flow not to
exceed 15,000 gallons per day. The facility is located approximately
1.0 mile south of the intersection of Farm-to-Market Road 2504 and
Farm-to-Market Road 476 in Atascosa County, Texas.
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CERESTAR USA, INC. has applied for a major amendment of Permit
No. 01410 to authorize an increase in the irrigation area from 280
acres to 948 acres, and to increase the capacity of the holding pond to
380 acre- feet. Additional changes include increasing the daily average
flow from 1,300,000 gallons per day to 1,500,000 gallons per day. The
current permit authorizes the disposal of wastewater from the wet corn
milling process at a daily average flow not to exceed 1,300,000 gallons
per day via irrigation of 280 acres and an application rate not to exceed
4.2 acre-feet/acre/year. The applicant operates a corn starch and high
fructose corn syrup production facility. This permit will not authorize
a discharge of pollutants into waters in the State. The facility is located
approximately 3/10 of a mile north and 1 and 4/10 miles east of the
intersection of U.S. Highway 385 and State Highway 86, east of the
City of Dimmitt, Castro County, Texas.

COOPER NATURAL RESOURCES INC. has applied to the Texas
Natural Resource Conservation Commission for a renewal of TNRCC
Permit No. 03642, which authorizes the discharge of process wastewa-
ter, Mother Liquor, and stormwater on an intermittent and flow variable
basis via Outfall 001; brine, wash down, condensate, and stormwater
on an intermittent and flow variable basis via Outfall 002; and brine,
condensate, wash down, and stormwater on an intermittent and flow
variable basis via Outfall 003. The applicant operates a sodium sulfate
production plant. The plant site is located at a site one mile south of
Farm-to-Market (FM) Road 1066 and 2.4 miles west of the intersection
of FM Roads 1066 and 1067, and approximately 8.5 miles southeast of
the Town of Loop, Gaines County, Texas.

COWTOWN ENTERPRISES, INC. has applied for a renewal of
TPDES Permit No. 14003-001, which authorizes the discharge of
treated domestic wastewater at a daily average flow not to exceed
21,600 gallons per day. The facility is located a the Cowtown
Recreational Vehicle Park, approximately 1800 feet south of the
centerline of Interstate Highway 20 and approximately 4650 feet west
of Farm-to-Market 1044 north of Aledo in Parker County, Texas.

CITY OF DAWSON has applied for a renewal of TPDES Permit
No. 10026-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 130,000 gallons per
day The facility is located approximately 0.5 mile south-southeast of
Farm-to-Market Road 709 and approximately 0.5 mile east-northeast
of Farm-to-Market Road 1838 in the southeast section of the City of
Dawson in Navarro County, Texas.

DISCIPLES’ CONFERENCE CENTER, INC. has applied to the Texas
Natural Resource Conservation Commission (TNRCC) for a renewal
of Permit No. 13532-001, which authorizes the disposal of treated
domestic wastewater at a daily average flow not to exceed 5,200 gal-
lons per day (January-May), 25,800 gallons per day (June-August), and
11,600 gallons per day (September-December) via surface irrigation of
5 acres of restricted access pasture land with an application rate of 2.7
acre-feet/acre/year. The facility and disposal site are located approxi-
mately 6 miles south of the intersection of State Highway 97 and U.S.
Highway 183 in Gonzales County, Texas.

ECOWATER INDUSTRIES, L.L.C. which operates a reclamation fa-
cility for third-party oil and petroleum contaminated wastewater, has
applied for a major amendment to TNRCC Permit No. 03756 to up-
grade treatment processes, discontinue on-site treatment and disposal
of domestic wastewater, the removal of requirements associated with
the domestic wastewater discharge, and the addition of waste streams
to be discharged generated from third-party wastes. The current permit
authorizes the discharge of treated process and domestic wastewater at
a daily average flow not to exceed 250,000 gallons per day via Outfall
001. The facility is located at 8741 Yacht Club Road, on the west bank
of the Engineer’s Slip at the termination of the Sabine- Neches Canal
into Sabine Lake, Jefferson County, Texas.

EXPLORER PIPELINE COMPANY has applied for a Texas Pollutant
Discharge Elimination System (TPDES) wastewater permit. The appli-
cant has an existing Texas Natural Resource Conservation Commission
(TNRCC) Permit No. 02395. The draft permit authorizes the discharge
of process wastewater consisting of tank bottom water and stormwater
on an intermittent and flow variable basis via Outfall 001. The plant
site is located approximately one mile north of Interstate Highway 30,
and 1/4 mile east of Farm-to-Market Road 36 near the City of Caddo
Mills in Hunt County, Texas.

BAILEY RAY HAWLEY has applied for a renewal of TNRCC Permit
No. 13853-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 29,500 gallons per
day. The facility is located approximately 200 feet east of Farm-to-
Market Road 2946, approximately 1.2 miles south of the intersection of
Farm-to-Market Road 2946 and State Highway 514, and approximately
7.5 miles east- northeast of the City of Emory in Rains County, Texas.

INLAND PAPERBOARD AND PACKAGING, INC. has applied for
a major amendment to TNRCC Permit No. 01185 to authorize an in-
crease in the permitted daily average flow limit at Outfall 001 from
20,000,000 gallons per day to 25,000,000 gallons per day; removal of
chemical oxygen effluent limitations at Outfall 001; removal of Outfall
101; the addition of utility wastewater at Outfall 002; and authorization
of an alternate sampling point for pH at Outfall 002. The current permit
authorizes the discharge of treated process, utility, sanitary wastewater,
and storm water at a daily average flow not to exceed 20,000,000 gal-
lons per day via Outfall 001; and storm water on an intermittent and
flow variable basis via Outfall 002. Issuance of this Texas Pollutant
Discharge Elimination System (TPDES) permit will replace the exist-
ing NPDES Permit No. TX0003158 issued on September 30, 1994
and TNRCC Permit No. 01185 issued on November 16, 1994. The
applicant operates an unbleached kraft pulp/paperboard mill and cor-
rugated container recycle mill. The plant site is located approximately
five miles north of the City of Orange between State Highway 87 and
the Sabine River and north of West Bluff Road, Orange County, Texas

LOWER COLORADO RIVER AUTHORITY has applied for a re-
newal of an existing wastewater permit. The applicant has an exist-
ing National Pollutant Discharge Elimination System (NPDES) Permit
No. TX0073121 and an existing Texas Natural Resource Conservation
Commission (TNRCC) Permit No. 02105. The draft permit authorizes
the discharge of once-through cooling water at a daily average flow not
to exceed 1,509,000,000 gallons per day via Outfall 001; the discharge
of cooling water drained from condensers and other cooling equipment
during maintenance periods at a total volume not to exceed 2,500,000
gallons during any 24- hour period via Outfall 002; the discharge of
coal pile runoff commingled with low volume waste and stormwater
on an intermittent and flow variable basis via Outfall 003; and the dis-
charge of stormwater runoff on an intermittent and flow variable basis
via Outfall 004. The applicant operates the Fayette Power Project, a
steam electric station. The plant site is located adjacent to the south
shore of Cedar Creek Reservoir, approximately two miles north of State
Highway 71 and seven miles east of the City of La Grange, Fayette
County, Texas.

CITY OF MINEOLA has applied for a renewal of TPDES Permit No.
10349-001, which authorizes the discharge of treated domestic waste-
water at an annual average flow not to exceed 2,000,000 gallons per
day. The facility is located approximately 2.0 miles southeast of the in-
tersection of U.S. Highway 69 and U.S. Highway 80 in Wood County,
Texas.

ORANGE COUNTY WATER CONTROL AND IMPROVEMENT
DISTRICT NO. 1 has applied for a renewal of TPDES Permit No.
10875-003, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 255,000 gallons per
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day. The facility is located approximately 3,500 feet southwest of the
intersection of Farm-to-Market Road 1132 and State Highway 105 in
Orange County, Texas.

PINE COVE INC. has applied for a new permit, Proposed Permit No.
14254-001, to authorize the disposal of treated domestic wastewater at
a daily average flow not to exceed 120,000 gallons per day via surface
irrigation of 54 acres of land. The facility and disposal site are located
on Farm-to-Market Road 2661, 0.2 mile south of County Road 1133 in
Smith County, Texas. The facility and disposal site are located in the
drainage basin of Lake Palestine in Segment No. 0605 of the Neches
River Basin.

SAN YGNACIO MUNICIPAL UTILITY DISTRICT has applied to
the TNRCC for a renewal of Permit No. 13383-001 to authorize the
disposal of treated domestic wastewater at a daily average flow not to
exceed 194,000 gallons per day via irrigation of 72 acres of pasture-
land. This permit will not authorize a discharge of pollutants into wa-
ters in the State. The wastewater treatment facilities and disposal site
are located approximately 2.2 miles north-northeast of the intersection
of U.S. Highway 83 and Farm-to-Market Road 3169 at San Ygnacio in
Zapata County, Texas.

CITY OF SEGUIN has applied for a renewal of TNRCC Permit No.
10277-002, which authorizes the discharge of treated water treatment
filter backwash water at a daily average flow not to exceed 40,000 gal-
lons per day. The plant site is located 150 feet upstream from the State
Highway 123 bridge on the Guadalupe River in the City of Seguin, in
Guadalupe County, Texas.

SOUTHWESTERN PUBLIC SERVICE COMPANY which operates
the Clifford B. Jones Steam Electric Station, has applied for a major
amendment to Permit No. 01312 to authorize an increase in the up-
per pH limitation and to reduce the monitoring frequency for pH. The
current permit authorizes the disposal of cooling tower blowdown, low
volume waste sources, metal cleaning wastes, and storm water at a rate
not to exceed 5.0 acre-feet/acre/year via irrigation of 1080 acres. This
permit will not authorize a discharge of pollutants into waters in the
State. The facility is located approximately two miles east of the inter-
section of U.S. Highway 84 and State Highway 331, southeast of the
City of Lubbock, Lubbock County, Texas.

TEMPLE-INLAND FOREST PRODUCTS CORPORATION has ap-
plied for a renewal of NPDES Permit No. TX0086031 (TPDES Permit
No. 04120), which authorizes the discharge of wet decking wastewa-
ter and storm water runoff on an intermittent and flow variable basis
via Outfall 001. Issuance of this Texas Pollutant Discharge Elimina-
tion System (TPDES) permit will replace the existing NPDES Permit
No. TX0086037 issued on March 15, 1984. The applicant operates
a log storage facility. The plant site is located on State Highway 96,
approximately one mile east of the City of Silsbee and approximately
one mile west of the Neches River, Hardin County, Texas.

TEXAS DEPARTMENT OF MENTAL HEALTH AND MENTAL
RETARDATION has applied for a renewal of TPDES Permit No.
10557-001, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 200,000 gallons per day.
The facility is located approximately 0.25 mile east of U.S. Highway
69 and one mile southeast of the intersection of U.S. Highway 69 and
farm-to-Market Road 843 in Angelina County, Texas.

VIDOR INDEPENDENT SCHOOL DISTRICT has applied for a re-
newal of TNRCC Permit No. 13210- 001, which authorizes the dis-
charge of treated domestic wastewater at a daily average flow not to
exceed 11,500 gallons per day. The facility is located on the southwest
corner of the Pine Forest Elementary School property, approximately
1,500 feet south of the intersection of Farm-to-Market Road 105 and
Farm-to-Market 1131 in Orange County, Texas.

CITY OF WEATHERFORD has applied for a renewal of TPDES Per-
mit No. 10380-002, which authorizes the discharge of treated domestic
wastewater at an annual average flow not to exceed 4,500,000 gallons
per day. The facility is located at 1327 Eureka Street approximately
4,000 feet north-northwest of the intersection of Interstate Highway 20
and Farm-to-Market Road 2552 in Parker County, Texas.

CITY OF WINNSBORO has applied for a renewal of TNRCC Permit
No. 10319-002, which authorizes the discharge of treated domestic
wastewater at an annual average flow not to exceed 1,120,000 gallons
per day. The facility is located approximately 1.0 mile south of Winns-
boro, approximately 1900 feet east of Old State Highway 37 and 1400
feet west of Farm-to-Market Road 312 in Wood County, Texas.

TRD-200103326
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: June 12, 2001

♦ ♦ ♦
Notice of Water Right Application

Application Number 5728; City of Weimar, P.O. Box 67, Weimar,
Texas, 78962, applicant, seeks a Water Use Permit pursuant to Chapter
11.042, Texas Water Code, and Texas Natural Resource Conservation
Commission Rules 30 TAC Chapter 295.1, et seq.

Applicant seeks authorization to use approximately 50 feet of the bed
and banks of an unnamed tributary of Harvey’s Creek, tributary of the
Colorado River, Colorado River Basin to convey its privately-devel-
oped ground-water-based-effluent from the city’s wastewater treatment
plant to one diversion point downstream of the plant on the unnamed
tributary of Harvey’s Creek. Water diverted will be impounded in an
off-channel reservoir for subsequent diversion for irrigation purposes.

Applicant will discharge a maximum of 552.4 acre-feet of ground-wa-
ter-based-effluent annually at a maximum rate of 0.77 cfs (350 gpm)
into the unnamed tributary of Harvey’s Creek, tributary of the Col-
orado River, Colorado River Basin, at a point authorized by applicant’s
TPDES Permit Number 10311-01, approximately 3,230 feet east of FM
155 and 3,310 feet north of the Interstate Highway 10. This point is lo-
cated at Latitude 29.701� N, and Longitude 96.765� W, also being N
24.336� W, 38.43 feet from NGS Marker Y-818.

Applicant seeks to divert a total of 22.5 acre-feet of ground-water-
based-effluent per annum from a point on the west bank of the aforesaid
unnamed tributary located approximately 50 feet downstream from the
aforesaid point of discharge, approximately 14 miles west of City of
Columbus, Colorado County, and being on Latitude 29.701� N, Longi-
tude 96.766� W, also being N 16.532� W, 134.735 feet from the afore-
said marker. Ground-water-based- effluent will be diverted at a rate of
0.58 cfs (250 gpm) to an off-channel structure for subsequent irrigation
purposes. The reservoir has an impoundment capacity of 12.5 acre-feet
of water and a surface area of 1.0 acre, and is located in the H. Austin
5 League Grant, Abstract No. 4, Colorado County, approximately 14
miles west of Columbus, and 1.0 mile east of the Weimar, being Lati-
tude 29.703 degrees N, Longitude 96.769� W.

Applicant will subsequently divert the aforesaid 22.5 acre-feet of
groundwater-based effluent per annum from the aforesaid impound-
ment at a point on the perimeter of the reservoir for irrigation
purposes. Water will be diverted from the off-channel impoundment
to irrigate 35.4 acres of land out of a 111.12 acre-tract, not owned
by the applicant, and located in the aforesaid survey. Applicant has
received authorization from landowners to irrigate the aforesaid tract
as evidenced by Letter of Consent dated April 26, 2001.
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Applicant has stated that there will be a neglible carriage loss in the
approximately 300 feet stretch of the aforesaid unnamed tributary be-
tween the discharge point and the downstream diversion point. Appli-
cant has indicated that the discharge volume and rate from the plant
will always exceed the diversion volume and rate from the diversion
point located downstream on the aforesaid unnamed tributary.

Applicant has not requested an appropriation of state water from the
aforesaid unnamed tributary of Harvey’s Creek. If granted, this permit
will be contingent upon the continued discharge of applicant’s return
flows into the unnamed tributary of Harvey’s Creek at the current rate
and shall become null and void without further Commission consider-
ation upon cessation of said return flows. The application was received
on November 14, 2000. Additional information was received on Jan-
uary 23, 2001. The Executive Director reviewed the application and
determined it to be administratively complete on January 25, 2001.

Written public comments and requests for a public meeting should be
submitted to the Office of Chief Clerk, at the address provided in the
information section below, within 30 days of the date of newspaper
publication of the notice. A public meeting is intended for the tak-
ing of public comment, and is not a contested case hearing. A public
meeting will be held if the Executive Director determines that there is
a significant degree of public interest in the application.

The TNRCC may grant a contested case hearing on this application if
a written hearing request is filed within 30 days from the date of news-
paper publication of this notice. The Executive Director may approve
the application unless a written request for a contested case hearing is
filed within 30 days after newspaper publication of this notice.

To request a contested case hearing, you must submit the following:
(1) your name (or for a group or association, an official representa-
tive), mailing address, daytime phone number, and fax number, if any;
(2) applicant’s name and permit number; (3) the statement "[I/we] re-
quest a contested case hearing;" (4) a brief and specific description of
how you would be affected by the application in a way not common
to the general public; and (5) the location and distance of your prop-
erty relative to the proposed activity. You may also submit proposed
conditions in the requested permit which would satisfy your concerns.
Requests for a contested case hearing must be submitted in writing to
the Office of the Chief Clerk at the address provided in the information
section below.

If a hearing request is filed, the Executive Director will not issue
the permit and will forward the application and hearing request to
the TNRCC Commissioners for their consideration at a scheduled
Commission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC 105,
TNRCC, P.O. Box 13087, Austin, Texas 78711-3087. For informa-
tion concerning the hearing process, please contact the Public Interest
Counsel, MC 103, the same address. For additional information, indi-
vidual members of the general public may contact the Office of Pub-
lic Assistance at 1-800-687-4040. General information regarding the
TNRCC can be found at our web site at www.tnrcc.state.tx.us.

TRD-200103181
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: June 6, 2001

♦ ♦ ♦
Proposal for Decision

The State Office Administrative Hearing issued a Proposal for Deci-
sion and Order to the Texas Natural Resource Conservation Commis-
sion on June 5, 2001. Executive Director of the Texas Natural Re-
source Conservation Commission, Petitioner v. Curlin & Associates,
Inc., DBA Kwik Mart II and Shailendra S. Jayswal DBA Kwik Mart
II; Respondent; SOAH Docket No. 582-01-2448; TNRCC Docket No.
2000-0006- PST-E. In the matter to be considered by the Texas Natu-
ral Resource Conservation Commission on a date and time to be deter-
mined by the Chief Clerk’s Office in Room 201S of Building E, 12118
N. Interstate 35, Austin, Texas. This posting is Notice of Opportunity
to Comment on the Proposal for Decision and Order. The comment
period will end 30 days from date of publication. Written public com-
ments should be submitted to the Office of the Chief Clerk, MC-105
TNRCC PO Box 13087, Austin Texas 78711-3087. If you have any
questions or need assistance, please contact Doug Kitts, Chief Clerk’s
Office, (512) 239-3317.

TRD-200103324
Douglas Kitts
Agenda Coordinator
Texas Natural Resource Conservation Commission
Filed: June 12, 2001

♦ ♦ ♦
Proposal for Decision

The State Office Administrative Hearing issued a Proposal for Decision
and Order to the Texas Natural Resource Conservation Commission on
June 8, 2001. Executive Director of the Texas Natural Resource Con-
servation Commission, Petitioner v. Roger Boyd and Rocket Water
Company, Inc., DBA Oak Forest Water Systems; Respondent; SOAH
Docket No.582-01-1222; TNRCC Docket No. 2000-1168-PWS-E. In
the matter to be considered by the Texas Natural Resource Conserva-
tion Commission on a date and time to be determined by the Chief
Clerk’s Office in Room 201S of Building E, 12118 N. Interstate 35,
Austin, Texas. This posting is Notice of Opportunity to Comment on
the Proposal for Decision and Order. The comment period will end
30 days from date of publication. Written public comments should
be submitted to the Office of the Chief Clerk, MC-105 TNRCC PO
Box 13087, Austin Texas 78711-3087. If you have any questions or
need assistance, please contact Doug Kitts, Chief Clerk’s Office, (512)
239-3317.

TRD-200103325
Douglas Kitts
Agenda Coordinator
Texas Natural Resource Conservation Commission
Filed: June 12, 2001

♦ ♦ ♦
Public Utility Commission of Texas
Notice of Application for a Certificate to Provide Retail
Electric Service

Notice is given to the public of the filing with the Public Utility
Commission of Texas (commission) of an application on June 5, 2001,
for retail electric provider (REP) certification, pursuant to §§39.101 -
39.109 of the Public Utility Regulatory Act (PURA). A summary of
the application follows.

Docket Title and Number: Application of ACN Energy, Inc. for Retail
Electric Provider (REP) certification, Docket Number 24219 before the
Public Utility Commission of Texas.

Applicant’s requested service area is the geographic area of the Electric
Reliability Council of Texas (ERCOT).
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Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, P.O. Box 13326, Austin, Texas
78711-3326, or call the commission’s Customer Protection Division at
(512) 936-7120 no later than June 29, 2001. Hearing and speech-im-
paired individuals with text telephone (TTY) may contact the commis-
sion at (512) 936-7136.

TRD-200103179
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: June 6, 2001

♦ ♦ ♦
Notice of Application for Amendment to Service Provider
Certificate of Operating Authority

On June 4, 2001, ICG Telecom Group, Inc. filed an application with the
Public Utility Commission of Texas (commission) to amend its service
provider certificate of operating authority (SPCOA) granted in SPCOA
Certificate Number 60103. Applicant intends to discontinue certain
services.

The Application: Application of ICG Telecom Group, Inc. to Discon-
tinue Certain Services, Docket Number 24167.

Persons with questions about this docket, or who wish to intervene
or otherwise participate in these proceedings should make appropriate
filings or comments to the Public Utility Commission of Texas, P.O.
Box 13326, Austin, Texas 78711-3326 no later than June 27, 2001.
You may contact the commission’s Customer Protection Division at
(512) 936-7120. Hearing and speech- impaired individuals with text
telephone (TTY) may contact the commission at (512) 936-7136. All
correspondence should refer to Docket Number 24167.

TRD-200103178
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: June 6, 2001

♦ ♦ ♦
Notice of Application for Amendment to Service Provider
Certificate of Operating Authority

On June 5, 2001, Fiber America Inc. filed an application with the
Public Utility Commission of Texas (commission) to amend its ser-
vice provider certificate of operating authority (SPCOA) granted in SP-
COA Certificate Number 60357. Applicant intends to reflect a change
in ownership whereby El Paso Networks L.L.C. will acquire a 100%
ownership interest in the Applicant, thereby relinquishing its certifi-
cate.

The Application: Application of Fiber America Inc. for an Amend-
ment to its Service Provider Certificate of Operating Authority, Docket
Number 24220.

Persons with questions about this docket, or who wish to intervene
or otherwise participate in these proceedings should make appropriate
filings or comments to the Public Utility Commission of Texas, P.O.
Box 13326, Austin, Texas 78711-3326 no later than June 27, 2001.
You may contact the commission’s Customer Protection Division at
(512) 936-7120. Hearing and speech- impaired individuals with text
telephone (TTY) may contact the commission at (512) 936-7136. All
correspondence should refer to Docket Number 24220.

TRD-200103180

Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: June 6, 2001

♦ ♦ ♦
Notice of Application for Determination and Approval of
Self-Insurance

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of a petition on June 8, 2001, for deter-
mination and approval of self-insurance, pursuant to §§53.064(a) of the
Public Utility Regulatory Act (PURA). A summary of the application
follows.

Docket Title and Number: Petition of Southwestern Bell Telephone
Company for Determination and Approval of Self-Insurance, Docket
Number 24234 before the Public Utility Commission of Texas.

Applicant seeks approval of its self-insurance program for all or part of
their potential liability or catastrophic property loss, including wind-
storm, fire, and explosion losses, that could not have been reasonably
anticipated and included under operating and maintenance expenses.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, P.O. Box 13326, Austin, Texas
78711-3326, or call the commission’s Customer Protection Division at
(512) 936-7120 no later than July 6, 2001. Hearing and speech-im-
paired individuals with text telephone (TTY) may contact the commis-
sion at (512) 936-7136.

TRD-200103330
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: June 13, 2001

♦ ♦ ♦
Notice of Application to Amend Certificate of Convenience
and Necessity

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application filed on June 8, 2001,
to amend a certificate of convenience and necessity pursuant to the
P.U.C. Substantive Rule §26.101(b)(4). A summary of the application
follows.

Docket Style and Number: Application to Amend Certificate of Con-
venience for Southwestern Bell Telephone Company. Docket Number
24233.

The Application: The proposed amendment would realign the bound-
ary between the Cedar Valley zone of Southwestern Bell Telephone
Company’s (SWBT) Austin Metropolitan exchange and the Dripping
Springs exchange of Verizon in Hays County. SWBT states in its ap-
plication that this amendment would allow customers to be efficiently
served by a single local exchange carrier. The realignment would oc-
cur just south of Hwy. 290 and west of Sawyer Ranch Road between
Verizon’s Dripping Springs exchange and the Cedar Valley zone of
SWBT’s Austin Metropolitan exchange. The boundary realignment
would allow Verizon to serve a new subdivision that is under develop-
ment, and SWBT to serve the Foster property, which is currently split
by the exchange boundary line. The proposed amendment would allow
the customers in both areas to be served most efficiently by one local
exchange carrier.
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Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, P.O. Box 13326, Austin, Texas
78711-3326, or call the commission’s Customer Protection Division
at (512) 936-7120 or (888) 782-8477. Hearing and speech- impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or use Relay Texas (toll-free) 1-800-735-2989.

TRD-200103331
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: June 13, 2001

♦ ♦ ♦
Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.215

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of a long run incremental cost (LRIC)
study pursuant to P.U.C. Substantive Rule §26.215.

Docket Title and Number. Verizon Southwest’s Application for Ap-
proval of LRIC Study for Returned Check Charge Pursuant to P.U.C.
Substantive Rule §26.215 on or about June 4, 2001, Docket Number
24221.

Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 24221. Written
comments or recommendations should be filed no later than 45 days
after the date of sufficiency and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P.O. Box 13326,
Austin, Texas 78711-3326. You may call the commission’s Customer
Protection Division at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136.

TRD-200103207
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: June 8, 2001

♦ ♦ ♦
Public Notice of Interconnection Agreement

On June 11, 2001, Southwestern Bell Telephone Company and Verizon
Select Services, Inc. formerly known as GTE Communications Corpo-
ration, collectively referred to as applicants, filed a joint application for
approval of interconnection agreement under Section 252(i) of the fed-
eral Telecommunications Act of 1996, Public Law Number 104-104,
110 Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regulatory Act, Texas
Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2001) (PURA). The joint application has been designated Docket
Number 24246. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing ten copies of the
comments with the commission’s filing clerk. Additionally, a copy of

the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 24246. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by July 10, 2001, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120 or toll free at 1-888-782-8477. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136. All correspondence should refer to
Docket Number 24246.

TRD-200103334
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: June 13, 2001

♦ ♦ ♦
Public Notice of Interconnection Agreement

On June 11, 2001, Southwestern Bell Telephone Company and Brazos
Global Communications, collectively referred to as applicants, filed a
joint application for approval of interconnection agreement under Sec-
tion 252(i) of the federal Telecommunications Act of 1996, Public Law
Number 104-104, 110 Statute 56, (codified as amended in scattered
sections of 15 and 47 United States Code) (FTA) and the Public Utility
Regulatory Act, Texas Utilities Code Annotated, Chapters 52 and 60
(Vernon 1998 & Supplement 2001) (PURA). The joint application has
been designated Docket Number 24247. The joint application and the
underlying interconnection agreement are available for public inspec-
tion at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing ten copies of the
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comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 24247. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by July 10, 2001, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120 or toll free at 1-888-782-8477. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136. All correspondence should refer to
Docket Number 24247.

TRD-200103335
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: June 13, 2001

♦ ♦ ♦
South East Texas Regional Planning Commission
Request for Proposal for Cost Estimation

The SETRPC-MPO is currently updating its long-range transportation
plan, known as the Jefferson-Orange-Hardin-Regional Transportation
Study (JOHRTS) MTP-2025. As part of this process, new proposed
transportation projects from local entities are considered for inclusion
into the updated MTP. The JOHRTS Project Selection Process (PSP)
requires that each new proposed transportation project be developed
after an assessment of alternatives and have an accurate cost estimate
before it can be approved for submission into the revised MTP.

The SETRPC-MPO is soliciting written proposals from firms for their
assistance to regional project sponsors in: (a) developing accurate cost
estimates; and (b) conducting preliminary alternatives analysis for all
existing and proposed projects; and (c) providing an engineering report
discussing the safety, rehabilitation, and other project benefits accord-
ing to the JOHRTS PSP guidelines.

The cost estimation process is designed to:

1. Assist local government staffs in developing project cost estimates
for existing and new proposed transportation projects in the MTP.

2. Conduct a general review of all cost estimates for existing and new
proposed transportation projects to ensure uniformity and consistency
of project costs in the MTP.

Each cost estimate must include a spreadsheet, in Microsoft Excel for-
mat, showing a detailed breakdown of all costs (adjusted for inflation),
and a schematic of a typical section of the proposed project.All cost es-
timates, including non-construction costs, must be consistent with
Texas Department of Transportation (TxDOT) standards.

The preliminary alternatives analysis should evaluate each project
based on its ability to:

1. Provide a practical solution to an identified transportation problem.

2. Produce the most effective solution at the least cost.

3. Utilize the latest engineering principles in roadway design.

4. Mitigate any adverse community impacts and prevent further trans-
portation problems in the future.

The Consultant should submit a signed one-page document briefly dis-
cussing how the project satisfies the aforementioned criteria. Also, the
engineering report must contain the signatures of the consulting pro-
fessional engineer and the project sponsor representative. If the Con-
sultant feels that the project needs to be examined in further detail, he
should contact MPO staff as soon as possible.

Final Products

The Consultant is required to submit the following documentation for
each project:

1. A cost estimate of the proposed project, shown as a spreadsheet
in Microsoft Excel format showing a detailed breakdown of all costs
(adjusted for inflation)

2. A schematic of a typical section of the proposed project

3. A one-page alternatives analysis of the proposed project

4. A brief one or two page engineering report as per the guidelines
listed in the current JOHRTS PSP

Closing Dates: If your firm is interested and qualified to provide an
accurate cost estimate and conduct preliminary alternatives analysis
for existing and proposed projects for the (JORHTS) area, please con-
tact our office either via letter addressed to Bob Dickinson, South East
Texas Regional Planning Commission, 3501 Turtle Creek Drive, Port
Arthur, Texas, 77642 or via fax at (409) 729-6511 to express your inter-
est. All responding firms will receive a complete Request for Proposal
package.Final Proposals will be due by 12 Noon CST on July 13,
2001.

TRD-200103329
Chester R. Jourdan
Executive Director
South East Texas Regional Planning Commission
Filed: June 13, 2001

♦ ♦ ♦
Stephen F. Austin State University
Notice of Availability of Consultant Contract

This request for consulting services is filed under the provisions of the
Government Code, Chapter 2254.
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Stephen F. Austin State University (herein called SFA) intends to con-
tract for advertising administration and creative services from an out-
side firm. The successful agency will conduct an advertising campaign
beginning at the date of award for one year, and the agreement may be
extended for one-year periods up to four years (for a total offive years).
SFA estimates expenditures from $250,000 up to and not exceeding
$500,000 for a year-long advertising campaign. From this budget, all
agency fees, including all services, production and delivery charges, as
well as all media buys must be debited. The purpose is to promote and
yield increased enrollment and retention in graduate and undergradu-
ate programs. The campaign’s goal will be focused on SFA student
recruitment and enrollment from throughout the state of Texas with
a particular emphasis on the following 15 regional East Texas coun-
ties: Cherokee, Rusk, Panola, Shelby, Nacogdoches, San Augustine,
Sabine, Newton, Jasper, Tyler, Polk, Angelina, Trinity, Houston and
Smith. The major Texas metropolitan areas are also to be included.
All new contracts/agreements must be consistent with State Procure-
ment Regulations and university procurement policies and procedures.

Current marketing efforts at SFA are decentralized. No university-wide
marketing strategy has been adopted. In short, a more strategic ap-
proach to institution-wide marketing is needed, in order to strengthen
relationships with various target audiences across the region. The suc-
cessful agency will be required to provide specific services, which will
include the following: Creative guidance on existing enrollment print,
broadcast and internet materials; Design and production of all adver-
tising; Placement of print, radio and Internet advertising, as well as
recommendations on appropriate media; Monitoring of the placed ad-
vertisements; Detailed assistance with billing procedures and budget-
ing of all expenditures.

Respondent must demonstrate: The ability to make targeted media
placement recommendations in the area of print, radio and Internet ad-
vertising; Examples of creative design services for each of the three
media; A thorough knowledge of Texas media opportunities specific to

the areas indicated; A thorough understanding of Internet media buy-
ing and placement; The assignment of a representative to work as an
account executive to the SFA director of public affairs; Submitted ref-
erences of clients with which the agency worked in the areas of print,
radio and Internet advertising, as well as samples of previous work per-
formed for those clients; A brief summary of why the Stephen F. Austin
State University account is of interest and how the agency can specif-
ically address the university’s unique needs of increasing enrollment
and student retention; All account team members should be specified
with a brief biography. If the agency does not have the ability to pro-
vide all services in-house, contracted services and subcontractors must
be provided with an explanation of how the professionals will work to-
gether on the SFA account in a cohesive manner that is transparent to
the university. Submission of a HUB Subcontracting Plan showing a
good faith effort to do business with Historically Underutilized Busi-
nesses.

Persons interested in this RFP should contact Diana Boubel, Director
of Purchasing & Inventory/HUB Coordinator, 936-468-4037, for com-
plete RFP requirements.

A MANDATORY pre-proposal conference is scheduled for 10:00am,
Friday, June 22, 2001 in the Austin Building, Conference Room 307
on the campus of SFA.

All proposals must be received in the office of Diana Boubel, Director
of Purchasing, P.O. Box 13030, 2124 Wilson Drive, Nacogdoches, TX
75962, no later than 5:00pm, Friday, July 6, 2001.

TRD-200103205
R. Yvette Clark
General Counsel
Stephen F. Austin State University
Filed: June 7, 2001

♦ ♦ ♦
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Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for

opinions and opinions.
Emergency Rules- sections adopted by state agencies on

an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies

from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following a 30-day
public comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Open Meetings - notices of open meetings.
In Addition - miscellaneous information required to be

published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules

review.
Specific explanation on the contents of each section can be

found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 26 (2001) is cited
as follows: 26 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “26
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 26
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back

cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation

of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 19, April 13,
July 13, and October 12, 2001). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each

volume of the Texas Register (calendar year).
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