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This month's front cover artwork:
Artist: Jesus Resendiz
1st grade
Cromack Elementary

School children's artwork has decorated the blank filler pages of the Texas Register
since 1987. Teachers throughout the state submit the drawings for students in grades
K-12. The drawings dress up the otherwise gray pages of the Texas Register and
introduce students to this obscure but important facet of state government.

We will display artwork on the cover of each Texas Register. The artwork featured
on the front cover is chosen at random.

The artwork is published on what would otherwise be blank pages in the Texas
Register. These blank pages are caused by the production process used to print the
Texas Register. The artwork does not add additional pages to each issue and does not
increase the cost of the Texas Register.

Texas Register, (ISSN 0362-4781), is published weekly, 52 times a year. Issues
will be published by the Office of the Secretary of State, 1019 Brazos, Austin, Texas
78701. Subscription costs: printed, one year $150, six months $100. First Class mail
subscriptions are available at a cost of $250 per year. Single copies of most issues for
the current year are available at $10 per copy in printed format.

Material in the Texas Register is the property of the State of Texas. However, it
may be copied, reproduced, or republished by any person without permission of the
Texas Register Director, provided no such republication shall bear the legend 7exas
Register or "Official" without the written permission of the director.

The Texas Register is published under the Government Code, Title 10, Chapter
2002. Periodicals Postage Paid at Austin, Texas.

POSTMASTER: Send address changes to the 7exas Register, P.O. Box 13824,
Austin, TX 78711-3824.
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Open Meetings

A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.

Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg

To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.

Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us. Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).

For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY: 7-1-1.



TEXAS

—FETHICS COMMISSION

The Texas Ethics Commission is authorized by the Government Code, 8571.091, to issue advisory
opinions in regard to the following statues: the Government Code, Chapter 302; the Government
Code, Chapter 305; the Government Code, Chapter 572; the Election Code, Title 15; the Penal

Code, Chapter 36; and the Penal Code, Chapter 39.

Requests for copies of the full text of opinions or questions on particular submissions should be
addressed to the Office of the Texas Ethics Commission, P.O. Box 12070, Austin, Texas 78711-

2070, (512) 463-5800.

Advisory Opinion Requests

AOR-479. The Texas Ethics Commission has been asked to consider
whether an organization that exists for the purpose of educating, train-
ing, organizing, and supporting county political party chairmen is a
political committee for purposes of title 15 of the Election Code.

AOR-480. The Texas Ethics Commission has been asked to consider
whether a county court judge may raise fundsto pay expenses incurred
in connection with the judge’ s defense of charges brought by the Texas
State Commission on Judicial Conduct.

The Texas Ethics Commission is authorized by section 571.091 of the
Government Code to issue advisory opinionsin regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,

Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 36, Penal Code; and (8) Chapter 39, Penal
Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, PO. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800.

TRD-200103728

Tom Harrison

Executive Director

Texas Ethics Commission

Filed: June 29, 2001

¢ ¢ ¢
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—FEMERGENCY RULES

An agency may adopt a new or amended section or repeal an existing section on an emergency
basis if it determines that such action is necessary for the public health, safety, or welfare of this
state. The section may become effective immediately upon filing with the Texas Register, or on a
stated date less than 20 days after filing and remaining in effect no more than 120 days. The
emergency action is renewable once for no more than 60 additional days.

Symbology in amended emergency sections. New language added to an existing section is
indicated by the text being underlined. [Brackets] and strike-through of text indicates deletion of

existing material within a section.

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT

CHAPTER 58. OYSTERSAND SHRIMP
SUBCHAPTER B. STATEWIDE SHRIMP
FISHERY PROCLAMATION

31 TAC §58.161

The Texas Parks and Wildlife department adopts, on an emer-
gency basis, an amendment to §58.161, concerning shrimping
in outside waters (Gulf waters of the Texas territorial seas--nine
nautical miles). Based on sound biological data, the executive
director has determined that optimum migration of small brown
shrimp from the bays to the Gulf of Mexico will occur earlier than
the established July 15 regulatory opening date. Sound biolog-
ical data indicate that most of the shrimp on the Gulf fishing
grounds will be of satisfactory size to achieve maximum bene-
fits from the resource on July 8, 2001.

The purpose of the closed Gulf season is to protect brown shrimp
during their major period of emigration from the bays to the Gulf
of Mexico until they reach a larger, more valuable size before
harvest and to prevent waste caused by the discarding of smaller
individuals. The season closed 30 minutes after sunset, May 15,
2001.

The executive director finds imminent peril to the public welfare
which requires an emergency measure to set an opening date to
minimize social and economic hardship in a depressed industry
by opening the season 7 days earlier than scheduled to obtain
optimum yield from the resource.

The amendment is adopted on an emergency basis under au-
thority of Parks and Wildlife Code, 877.062. In April 1978, the
Texas Parks and Wildlife Commission delegated to the executive
director the duties and responsibilities of opening and closing the
shrimping season under this section.

§58.161. Shrimping in Outside Waters.
(a)-(c) (No change)

(d) Gulf shrimping seasons. The outside waters are open to
shrimping except:

(1-(5) (No change)

(6) Early Opening of the Gulf Shrimping Season. The pro-
visions of paragraph (3)(A) of this subsection are replaced, as follows:
the general closed season for shrimp in outside waters extends from 30
minutes after sunset on May 15, 2001 to 30 minutes after sunset on July
8, 2001.

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency'’s legal authority to adopt.

Filed with the Office of the Secretary of State, on July 2, 2001.

TRD-200103740

Gene McCarty

Chief of Staff

Texas Parks and Wildlife Department

Effective date: July 2, 2001

Expiration date: September 20, 2001

For further information, please call: (512) 389-4775

¢ ¢ ¢
TITLE 34. PUBLIC FINANCE

PART 3. TEACHER RETIREMENT
SYSTEM

CHAPTER 41. INSURANCE PROGRAMS
SUBCHAPTER C. TEXAS SCHOOL
EMPLOY EES GROUP HEALTH

34 TAC §41.30

The Teacher Retirement System of Texas (TRS) adopts on an
emergency basis new 841.30 concerning participation in the
Texas School Employees Uniform Group Health Coverage Act
by school districts, other educational districts, charter schools,
and regional education service centers. The new section is
adopted on an emergency basis pursuant to §2001.034 of the
Government Code, which allows a state agency to adopt an
emergency rule if a requirement of state or federal law requires
adoption of the rule on less than 30 days notice. The section is
also adopted in accordance with §2001.006 of the Government
Code, which allows the agency to adopt rules and take other
administrative action in preparation for the implementation
of legislation that has become law but has not taken effect.
Adoption of the section will allow TRS to prepare to implement
House Bill 3343, which was passed by the 77th Legislature,
2001, (the "Act").
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In accordance with the Act, the new section sets forth the man-
ner, form and effect of elections to opt in or out of participation
in the coverage under the Act. The section includes provisions
regarding the deadlines for certain entities to opt in or out of par-
ticipation and the effect of such elections.

This emergency adoption is necessary because the retirement
system is required to comply with timelines under the Act, in-
cluding a requirement in section 5.03 of the Act that TRS pro-
vide written information to certain entities described in the Act
"not later than July 31, 2001" and requirements that certain en-
tities provide notice or make elections by September 1, 2001 in
the manner prescribed by TRS. Adoption of the new section on
an emergency basis allows TRS to take action to prepare to im-
plement the new law, such as notifying interested parties of ap-
plicable deadlines. However, the new section shall not become
effective until the date the new law becomes effective: Septem-
ber 1, 2001.

The agency has determined that this section is necessary and
appropriate in accordance with Government Code §2001.006,
which allows the agency to adopt rules and take other adminis-
trative action in preparation for the implementation of legislation
that has become law but has not taken effect. In addition, the
agency finds that requirements of state law (specifically those
found in sections 1.01 and 5.03 of the Act) require the adoption
of this new rule on fewer than 30 days notice.

The new section is adopted on an emergency basis under the
Government Code, Chapter 825, §825.102, which authorizes the
Board of Trustees of the Teacher Retirement System to adopt
rules for the administration of the funds of the retirement system
and for the transaction of business of the board. The new section
is also adopted under House Bill 3343, which was passed by the
77th Legislature, 2001. As described above, the section is also
adopted under Government Code §2001.006 and Government
Code §2001.034. Alternatively, the section is adopted under In-
surance Code article 3.50-4, 885 and 7A, which authorize TRS
to adopt rules relating to the existing insurance programs.

There are no other codes affected.

841.30. Participation in the Texas School Employees Uniform Group
Health Coverage Act by School Districts, Other Educational Districts,
Charter Schools, and Regional Education Service Centers.

(8 Manner, form and effect of dection. All eections to opt
in or opt out of participation in the uniform group coverage under the
Texas School Employees Uniform Group Health Coverage Act (the
"Act") pursuant to the provisions of Insurance Code, Article 3.50-7,
885 or 6, as added by the 77th Legislature, 2001 in House Bill 3343
shall be in writing, on an election form prescribed by the Teacher Re-
tirement System of Texas ("TRS"), and received by TRS no later than
5:00 p.m. on or before the applicable election deadline date specified
in this section. An dection form otherwise valid received by facsimile
before the applicable deadline is acceptable if TRS receives the origi-
nal, signed election form within seven calendar days after the applica-
ble deadline. Anincomplete or unsigned form will not be deemed re-
ceived by TRSfor purposes of determining whether avalid dection has
been exercised. A valid election filed with TRS isirrevocable once the
election deadline passes, unless TRSis authorized to extend adeadline
and does so by resolution of the TRS Board of Trustees. Entities elect-
ing to participate in the uniform group coverage under the Act may not
discontinue participation unless authorized by Insurance Code, Article
3.50-7, and by appropriate rule or resol ution adopted by the TRS Board
of Trustees. Entities opting out of participation in the uniform group
coverage under the Act have no further opportunity to elect to partic-
ipate except as authorized by Insurance Code, Article 3.50-7, and by

appropriate rule or resolution adopted by the TRS Board of Trustees.
If an entity has an option to opt in and thereby participate in the cover-
age under the Act, afailure to properly or timely file the dection form
shall have the effect of the entity electing not to participate. Likewise,
if an entity has an option to opt out and thereby not participate in the
coverage under the Act, afailure to properly or timely file the dection
form shall have the effect of the entity electing to participate.

(b) School districts with 500 or fewer employees. Pursuant
to Insurance Code, Article 3.50-7 85(a), school districts with 500 or
fewer employees as of January 1, 2001 are required to participate ef-
fective September 1, 2002 in the uniform group coverage under the
Act, except that certain of these school districts may delay or opt out of
participation by specified election deadlines as provided in paragraphs
(2) through (3) of this subsection. On or before September 1, 2001, al
school districts must furnish information and verifications requested by
TRS on the form prescribed by TRS, regardless of whether an election
to delay or opt out of participation applies to such district or is being
exercised by such school digtrict.

(1) Pursuant to Insurance Code, Article 3.50-7 85(g), a
school district with 500 or fewer employees as of January 1, 2001 that,
on January 1, 2001, was individually self-funded for the provision
of health care coverage to its employees may elect to opt out of the
mandatory participation in coverage effective September 1, 2002, by
filing its dection form with TRS on or before September 1, 2001.

(2) Pursuant to Insurance Code, Article 3.50-7 85(€), a
school district with 500 or fewer employees as of January 1, 2001 that
was a member on January 1, 2001 of a risk pool established under
the authority of Loca Government Code, Chapter 172, may opt out
of the mandatory participation in coverage effective September 1,
2002 by filing its election form with TRS on or before September 1,
2001 and electing thereby to continue in the risk poal that the district
participated in on January 1, 2001.

(3) Pursuant to Insurance Code, Article 3.50-7 85(h), a
school district with 500 or fewer employees as of January 1, 2001 that
is a party to acontract for the provision of heath insurance coverage
to the employees of the district that isin effect on September 1, 2002
may delay mandatory participation in coverage effective September
1, 2002, by filing its eection with TRS on or before September 1,
2001. At the time of such election, such a school district must provide
the expiration date of the contract to TRS and shall begin mandatory
participation in the uniform group coverage under the Act on the
first day of the month immediately following the month in which
termination or expiration of the contract occurs.

(c) Schooal districts with 501 or more employees. Pursuant to
Insurance Code, Article 3.50-7 85(b), school districts with 501 or more
employees on January 1, 2001 may elect to participate in the uniform
group coverage under the Act, with coverage effective September 1,
2005. January 1, 2005 is the deadline for such a school didgtrict to file
itselection with TRSto participatein the unif orm group coverage under
the Act. Notwithstanding the preceding two sentences, school districts
with 501 or more employees may elect to participate prior to September
1, 2005 as st forth in paragraphs (1) and (2) of this subsection. All
school digtricts must furnish information and verifications to TRS on
or before September 30, 2001 on aform prescribed by TRS, regardless
of whether an election to participate prior to September 1, 2005 applies
to such district or is being exercised by such district.

(1) Pursuant to Insurance Code, Article 3.50-7 85(b-1),
school districts may elect to participate prior to September 1, 2005
if TRS determines that participation prior to September 1, 2005 by
school districts with more than 500 employees on January 1, 2001
would be administratively feasible and cost-effective. TRS will set the
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election deadline from time to time by rule or resolution of the TRS
Board of Trustees, as applicable.

(2) Pursuant to Insurance Code, Article 3.50-7 §5(a-1),
September 30, 2001 is the deadline for a school district with at least
501 but not more than 1,000 employees on January 1, 2001 to file
its election to commence participation effective September 1, 2002.
A schoal district that does not elect to opt in early and participate
effective September 1, 2002, may dect in the future to opt in if

(2) Pursuant to Insurance Code, Article 3.50-7 §6(b), an el-
igible charter school shall elect to participatein the uniform group cov-
erage under the Act effective September 1, 2002, by filing its eection
form with TRS on or before September 1, 2001 if the charter schoal re-
celved any date funding in accordance with Education Code, Chapter
12, prior to June 1, 2001.

(3) Pursuant to Insurance Code, Article 3.50-7 86(b), an
eligible charter school that did not receive any state funding in accor-

otherwise permitted under this subsection.

(d) Educational districts. Pursuant to Insurance Code, Article
3.50-7 85(i), educational districts whose employees are members of
TRS are required to participate effective September 1, 2002 in the uni-
form group coverage under the Act, except that educationa districts
with 500 or fewer employees on January 1, 2001 may opt out of par-
ticipation. September 1, 2001 is the deadline for such an educational
district tofileits election with TRSto opt out of participationinthe uni-
form group coverage under the Act. Regardless of whether an educa-
tional district el ectsto opt out of participation and file an election form,
information and verifications requested by TRS must be furnished by

dance with Education Code, Chapter 12, prior to June 1, 2001, shal
elect, if at al, to participatein the uniform group coverage under the Act
by filing its election form with TRS on or before the later of September
1, 2001 or the ninetieth calendar day following the date the Texas Ed-
ucation Agency authorized the Comptroller to issue the first payment
of state fundsto such charter school. Participation in coveragefor such
eligible charter school shall be effective on the later of September 1,
2002 or thefirst day of the month following the month in which avalid
election to participate is filed with TRS.

(f) Regional education service centers. Pursuant to Insurance
Code, Article 3.50-7 85(a), each regional education service center es-

all educational districts on the form prescribed by TRS and returned to

tablished under Education Code, Chapter 8, is required to participate

TRS on or before September 1, 2001.

(e) Charter schools. Pursuant to Insurance Code, Article
3.50-7 86, an open-enrollment charter school established under
Education Code, Chapter 12, Subchapter D, ("charter school") may
elect to participate in the uniform group coverage under the Act.
Only an digible charter school may elect to participate. A charter

effective September 1, 2002 in the uniform group coverage under the
Act. Information and verifications requested by TRS must be furnished
by each regional education service center on the form prescribed by
TRS and returned to TRS on or before September 1, 2001.

(9) This section becomes effective a the earliest date permit-
ted by law, but not later than September 1, 2001.

school that received funding in accordance with Education Code,
Chapter 12, prior to June 1, 2001, must furnish information and
verifications requested by TRS, on the form prescribed by TRS, on or
before September 1, 2001, whether or not the charter school elects to
participate in the uniform group coverage.

(1) Pursuant to Insurance Code, Article 3.50-7 §6(a), to be
eligible, a charter school must agree to inspection of all records of the
school relating to its participation in the uniform group coverage un-
der the Act by TRS, by the administering firm as defined in Insurance
Code, Article 3.50-7 §2(1), by the commissioner of education, or by
a designee of any of those entities, and further must agree to have its
accounts relating to participation in the uniform group coverage under
the Act annually audited by a certified public accountant at the school’s
expense. The agreement of the charter school shall be evidenced in
writing and shall constitute a part of the eection form prescribed by
TRS pursuant to subsection (a) of this section.

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency'’s legal authority to adopt.

Filed with the Office of the Secretary of State,on July 2, 2001.

TRD-200103733

Charles Dunlap

Executive Director

Teacher Retirement System

Effective date: September 1, 2001

Expiration date: December 30, 2001

For further information, please call: (512) 391-2115

¢ ¢ ¢
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—PRrorosep RULES

Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing

material within a section.

TITLE 1. ADMINISTRATION

PART 3. OFFICE OF THE ATTORNEY
GENERAL

CHAPTER 63. VICTIMS ASSISTANCE
GRANTS

The Office of the Attorney General (OAG) proposes amend-
ments to 1 TAC Subchapters B, D, E, and F, 8§863.11, 63.15,
63.17, 63.55, 63.73, and 63.81, relating to rules for adminis-
tration of crime victims’ assistance grants (VAG). Subchapter
B, 8863.11, 63.15, and 63.17, define projects that are eligible
to receive VAGs, expand funding levels, and clarify approved
uses of grant funds, expand the grant period. Subchapter D,
863.55 clarifies that a grant may be funded for a 2 year period.
Subchapter E, 8§63.73 addresses the continuation of funding.
Subchapter F, §63.81 addresses personnel matters.

Subchapter B. (Grants for Victim Assistance Coordinator or
Crime Victim Liaison, §8863.11, 63.15, and 63.17).

Section 63.11 as amended would allow the payment of fringe
benefits, travel and training for the grant paid personnel. Sec-
tion 63.15 as amended would increase grant funding levels to
$39,400 for each project. Section 63.17 as amended would al-
low grant funds to be used to pay fringe benefits, travel and train-
ing for grant paid personnel.

Subchapter D. (Grant Application, Scope of Grant, Approval,
863.55).

Section 63.55 as amended would clarify that a grant may be
funded for a 2 year period.

Subchapter E. (Funding of Grants, § 63.73).

Section 63.73 as amended would clarify that a grant will be re-
viewed to determine if funding for the second year is approved.

Subchapter F. (Grant Budget Requirements, §63.81).

Section 63.81 as amended would clarify that a grantee must pro-
vide fringe benefits, travel expenses and training for grant per-
sonnel.

Ms. Melissa Foley, Grant Coordinator, has determined that for
the first five year period in which the rules are in effect, there will
be no fiscal implications for state or local government as a result
of enforcing or administering these sections.

Ms. Foley has also determined that the proposed amendments
will not have an adverse economic effect on small businesses
because the amendments of these rules impose no additional
burden on anyone. There is no anticipated economic cost to per-
sons who are required to comply with these rules as proposed.

Ms. Foley has determined that for the five-year period in which
the rules are in effect, the anticipated public benefit is better
administration of the VAG program by the Office of the Attor-
ney General, as mandated by the Texas legislature, without in-
creased costs to the state. The rules will enable direct service
providers to victims of crime to provide more services to the vic-
tims of crime and to enhance the payment of benefits to victims
of crime from the Victims of Crime Fund.

Comments may be submitted, in writing, no later than 30 days
from the date of this publication to Melissa Foley, Grants Coor-
dinator, Office of the Attorney General, P.O. Box 12548, Austin,
Texas 78711-2548 or by telephone (512) 463-0826 or by e-mail
to www.melissa.foley@oag.state.tx.us.

SUBCHAPTER B. GRANTS FOR VICTIM
ASSISTANCE COORDINATOR OR CRIME
VICTIM LIAISON

1 TAC 8863.11, 63.15, 63.17

The amendments are proposed under the Texas Code of Crim-
inal Procedure, Article 56.541, which the OAG interprets as au-
thorizing the Office of the Attorney General to adopt rules rea-
sonable and necessary to implement Chapter 56, and in order
to provide funds for grants or contracts that support crime vic-
tim-related services or assistance.

The Texas Code of Criminal Procedure, Chapter 56 is affected
by these proposed amendments.

863.11. Eligible Projects.
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Grants awarded under this subchapter may be used [only] to defray all
or part of the salary, fringe benefits and travel and training expenses of
thepositions of victim assistance coordinator or crimevictimliaison. A
grantee shall aggressively pursue training for those persons employed
in these VAG-funded positions. To the extent possible, a grantee shall
use all available resources to enhance victim services, increase the fil-
ing of applications for benefits for victims of crime, protect the rights
of victims, and fulfill the duties established for these positions under
the Code of Crimina Procedure, Chapter 56.

863.15. Funding Levels.

The minimum amount of funding that may be applied for is $10,000
for each project [paid pesition]. The Maximum amount of funding that
may beapplied for is$39,400[$30,000] for each project[paid peosition].
The salary of aVictim Assistance Coordinator and Crime Victim Liai-
son is set at a maximum of $30,000 per annum for each full time paid
position.

863.17. Use of Grant Funds.

The use of grant funds is limited to salaries , fringe benefits, travel
and training [enly] for the position of Victim Assistance Coordinator
and Crime Victim Liaison. [The grant funds may net be used to pay
suranee; ete:] In addition, the grant funds may not be used to pay for
other operational costs, including, but not limited to, [travel;] computer
equipment, telephone service, office rent, or other office equipment.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 2, 2001.

TRD-200103773

Rick Gilpin

Assistant Attorney General

Office of the Attorney General

Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 463-2110

¢ ¢ ¢

SUBCHAPTER D. GRANT APPLICATION,
SCOPE OF GRANT, APPROVAL
1 TAC 863.55

The amendments are proposed under the Texas Code of Crim-
inal Procedure, Article 56.541, which the OAG interprets as au-
thorizing the Office of the Attorney General to adopt rules rea-
sonable and necessary to implement Chapter 56, and in order
to provide funds for grants or contracts that support crime vic-
tim-related services or assistance.

The Texas Code of Criminal Procedure, Chapter 56 is affected
by these proposed amendments.

863.55. Grant Period.

(@ A project will be funded for a 2 year [12-menth] period,
beginning no earlier than September 1 of each year, and ending August
31 of each year.

(b) The maximum number of years that a project may be
funded at one time is two years.

(c) An applicant may submit an application for funding
for two years. If the application is approved, the project will be
awarded[funded] for two years, but will be reviewed a the end of

one year to determine if funding for the second year is gpproved [the
first year;] and will receive automatic consideration for second year
funding. No additional applicationwill berequired for the second year,
but the OAG may require a grantee to submit updated attachments,
contracts, bonds, resolutions, and other information as necessary. The
OAG will base its final decision on second-year funding on first year
performance, including the timeliness and thoroughness of reporting,
the success of the project in meeting its goals, and the outcomes of
OAG on-site visits.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 2, 2001.

TRD-200103774

Rick Gilpin

Assistant Attorney General

Office of the Attorney General

Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 463-2110

¢ ¢ ¢

SUBCHAPTER E. FUNDING OF GRANTS
1 TAC 863.73

The amendments are proposed under the Texas Code of Crim-
inal Procedure, Article 56.541, which the OAG interprets as au-
thorizing the Office of the Attorney General to adopt rules rea-
sonable and necessary to implement Chapter 56, and in order
to provide funds for grants or contracts that support crime vic-
tim-related services or assistance.

The Texas Code of Criminal Procedure, Chapter 56 is affected
by these proposed amendments.

§63.73. Continuation Funding.

(8 Thereis no commitment by the OAG that a grant, once
funded, will receive subseguent funding. Continuation of funding for
existing grant projects must meet all requirements of this chapter and
have a history of timely submission of progress and financia reports.
Continuation of funding of new and existing projects is contingent on
the availability of funds.

(b) Thereisno limit onthe number of yearsthat agrant can be
continued to be funded.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 2, 2001.

TRD-200103775

Rick Gilpin

Assistant Attorney General

Office of the Attorney General

Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 463-2110

¢ ¢ ¢

SUBCHAPTER F.  GRANT BUDGET
REQUIREMENTS
1 TAC 8§63.81
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The amendments are proposed under the Texas Code of Crim-
inal Procedure, Article 56.541, which the OAG interprets as au-
thorizing the Office of the Attorney General to adopt rules rea-
sonable and necessary to implement Chapter 56, and in order
to provide funds for grants or contracts that support crime vic-
tim-related services or assistance.

The Texas Code of Criminal Procedure, Chapter 56 is affected
by these proposed amendments.

863.81. Personndl.
(@)-(g) (No change)

(h) A grantee must provide grant funded personnel fringe ben-
efitsas provided for all other non-grant funded personndl in the grantee

agency.
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 2, 2001.

TRD-200103776

Rick Gilpin

Assistant Attorney General

Office of the Attorney General

Earliest possible date of adoption: August 12, 2001

For further information regarding this publication, please call:
A.G. Younger at (512) 463-2110

¢ ¢ ¢

PART 12. COMMISSION ON STATE
EMERGENCY COMMUNICATIONS

CHAPTER 251. REGIONAL PLANS--
STANDARDS
1 TAC §251.10

The Commission on State Emergency Communications (CSEC)
proposes an amendment to §251.10, concerning proposed
guidelines for implementing wireless E9-1-1 services funded
with 9-1-1 funds.

The proposed rule would modify parts of the rule that are out-
dated since the rule was last adopted and in light of modifica-
tions, clarifications, priorities, and rulings by the Federal Com-
munications Commission related to wireless E9-1-1. It would
also further clarify and incorporate the ad hoc process that has
been used to determine reasonable costs for purposes of wire-
less service provider reimbursement and would recognize that
the Commission may substitute the ad hoc process with a rule
process.

Carey F. Spence, interim executive director, has determined that
for the first five-year period the rule is in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the rule.

Ms. Spence also has determined that for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of enforcing the section will be improved services
in facilitating the delivery of a wireless emergency call through
automatic number and location information data. No historical
data is available, however, there appears to be no direct impact
on small or large businesses. There is no anticipated economic

cost to persons who are required to comply with the section as
proposed. There is no anticipated local employment impact as
a result of enforcing the section.

Comments on the proposed rule may be submitted in writing
within 30 days after publication of the proposal in the Texas Reg-
ister to Carey F. Spence, Interim Executive Director, Commission
on State Emergency Communications, 333 Guadalupe Street,
Suite 2-212, Austin, Texas 78701-3942.

The proposed rule is proposed pursuant to the Health and Safety
Code, Chapter 771, §8771.051, 771.071, 771.0711, 771.072,
and 771.075, which authorize the Commission to adopt poli-
cies and procedures prescribing the distribution and use of 9-1-1
funds for providing 9-1-1 service.

No other code, statute, or article is affected by this proposal.
§251.10. Guidelines for Implementing WirelessE9-1-1 Service.

(@) Definitions. When used in this rule, the following words
and terms shall have the meaningsidentified in this section, unlessthe
context and use of the word or terms clearly indicates otherwise.

(1) 9-1-1 Database Record--A physical record, which in-
cludesthe tel ephone subscriber information to include the caller’ stele-
phone number, related locational information, and class of service, and
conforms to NENA adopted database standards.

(2) 9-1-1 Funds--Funds assessed and disbursed in accor-
dance with the Texas Health and Safety Code, Chapter 771.

(3) 9-1-1 Equipment--Capital equipment acquired partially
or in whole with 9-1-1 funds and designed to support and/or facilitate
the delivery of an emergency 9-1-1 call to an appropriate emergency
response agency.

(4) 9-1-1 Governmental Entity--An RPC or District, asde-
fined in Texas Health and Safety Code Chapter 771.055, and Chapter
772, Subchapter B, C, or D, that administers the provisioning of 9-1-1
service.

(5) 9-1-1 Governmental Entity Jurisdiction--As defined in
applicable law, Texas Health and Safety Code Chapters 771 and 772,
the geographic coverage area in which a 9-1-1 Governmental Entity
provides emergency 9-1-1 service.

(6) 9-1-1 Operator--The PSAP operator receiving 9-1-1
cals.

(7) 9-1-1 Network Provider--The current operator of the
selective router/switching that provides the interface to the PSAP for
9-1-1 service.

(8) Automatic Location Identification (ALI) Database--A
computer database used to update the Call Back Number information
of wireless end users and the Cell Site/Sector information for Phase |
call delivery, aswell asthe X, Y coordinates for longitude and | atitude
for Phase Il call delivery.

(9) Call Associated Signaling (CAS)--A method for deliv-
ery of themobile directory number (MDN) of the calling party plusthe
emergency service routing digits (ESRD) from the wireless network
through the 9-1-1 selective router to the PSAP. The 20 digits of data
delivered are sent either over Feature Group D (FG-D) or ISUP from
the wireless switch to the 9-1-1 router. From the router to the PSAP,
the 20-digit streamisdelivered using either Enhanced M ulti-Frequency
(EMF) or ISDN connections.

(10) cal Back Number--The mobile directory number
(MDN) of a Wireless End User who has made a 9-1-1 call, which
usually can be used by the PSAP to call back the Wireless End User if
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a9-1-1 call isdisconnected. In certain situations, the MDN forwarded
to the PSAPs may not provide the PSAP with information necessary
to call back the Wireless End User making the 9-1-1 call, including,
but not limited to, situations affected by illegal use of Service (such
as fraud, cloning, and tumbling) and uninitialized handsets and
non-authenticated handsets.

(11) Ceéll Site-A radio base station in the WSP Wireless
Network that receives and transmits wireless communications initiated
by or terminated to a wireless handset, and links such telecommunica-
tions to the WSP’ s network.

(12) Cell Sector--An area, geographically defined by WSP
(according to WSP' s own radio frequency coverage data), and consist-
ing of acertain portion of al of the total coverage area of a Cell Site.

(13) Cedl Site/Sector Information--Information that indi-
cates, to the receiver of the information, the location of the Cell Site
receiving a9-1-1 call initiated by a Wireless End User, and which may
also include additional information regarding a Cell Sector.

(14) Ceéll Sector Identifier--The unique numerical designa-
tion given to a particular Cell Sector that identifies that Cell Sector.

(15) Classof Service--A standard acronym, code or abbre-
viation of the classification of telephone service of the Wireless End
User, such asWRLS (wireless), that is delivered to the PSAP CPE.

(16) Digital Map--A computer generated and stored data
set based on a coordinate system, which includes geographical and at-
tribute information pertaining to a defined location. A digital map in-
cludes street name and locational information, data setsrelated to emer-
gency service provider boundaries, as well as other associated data.

(17) Emergency Communication District (District)--A
public agency or group of public agencies acting jointly that provided
9-1-1 service before September 1, 1987, or that had voted or contracted
before that date to provide that service; or a district created under
Texas Health and Safety Code, Chapter 772, Subchapter B, C, or D.

(18) Emergency Service Number (ESN)--A number stored
by the selective router/switch used to route acall to a particular PSAP.

(19) Emergency Service Routing Digits (ESRD)--As de-
fined in J-Std-034, an ESRD is a digit string that uniquely identifies
a base station, cell sector, or sector. This number may also be a net-
work routable number (but not necessarily a dialable number).

(20) FCC--The Federal Communications Commission.

(21) FCC Order--The Federal Communications Commis-
sion Report and Order and Further Notice of Proposed Rulemaking in
CC Docket No. 94-102, released July 26, 1996, and as amended by
subsequent decisions.

(22) Host ALI Records--Templates fromthe ALI Database
that identify the Cell Site location and the Call Back Number of the
Wireless End User making a 9-1-1 call.

(23) Hybrid CASINCAS--Thismethod for wireless E9-1-1
call delivery uses a combination of CAS and NCAS techniques to de-
liver the location and call back numbers to a PSAP. The MSC sends
the location and call back information to a selective router using the
standard CAS interface defined in J-Std-034. The selective router then
uses an NCAS approach to deliver the information to a PSAP. That is,
the selective router sends the location and call back information to the
wireline emergency services database and the caller’s call back num-
ber, or MDN, to the PSAP. The MDN is then used as akey to retrieve
the cell/tower information for PSAP display.

(24) J3Std-034--A standard, jointly developed by the
Telecommunications Industry Association (TIA) and the Alliance for
Telecommunications Industry Solutions (ATIS), to provide the delta
changes necessary to various existing standards to accommodate the
Phase | requirements. This standard identifies that the interconnection
between the mobile switching center (MSC) and the 9-1-1 selective
router/switch is via:

(A) an adaptation of the Feature Group-D Multi Fre-
quency (FG-D protocol), or

(B) the use of an enhancement to the Integrated Ser-
vicesDigital Network User Part (ISUP) Initial AddressMessage (IAM)
protocol. Inthisprotocol, the caller’ slocation is provided asaten-digit
number referred to as the emergency services routing digits (ESRDS).
The protocol NENA-03-002, Recommendation for the Implementa-
tion of Enhanced Multi Frequency (MF) Signaling, E9-1-1 Tandem to
PSAP, is the corollary of J-Std-034 FG-D protocol.

(25) Mobile Directory Number (MDN)--A 10-digit dial-
able directory number used to call a Wireless Handset.

(26) Mobile Switching Center (MSC)--A switch that pro-
vides stored program control for wireless call processing.

(27) National Emergency Number Association (NENA).

(28) NENA 02-001--A standard set of protocolsfor the Au-
tomatic Location Identification (ALI) data exchange between service
providers and Enhanced 9-1-1 systems, developed by the NENA Data
Standards Subcommittee (June 1998 revision).

(29) NENA 03-002--A standard, or technical reference, de-
veloped by the NENA Network Technical Committee, to provide rec-
ommendations for the implementation of Enhanced Multi Frequency
(MF) Signaling, E9-1-1 Tandem to PSAP. The J-Std-034 FG-D pro-
tocol, referenced in paragraph (24) of this subsection, is the corollary
protocol of NENA 03-002.

(30) Non-Callpath Associated Signaling (NCAS)--This
method for wireless E9-1-1 call delivery delivers routing digits over
existing signaling protocol, including commonly applied CAMA
trunking into and out of selective routers or SS7 into selective routers.
The voice call is set up using the existing interconnection method
that the wireline company uses from an end office to the router and
from the router to the PSAP. The ANI delivered with the voice call
is an emergency service routing digit (ESRD), not a MDN. All data,
including the MDN and cell sector that receives the call, is delivered
to the PSAP viathe data path within the ALI record.

(31) Phase | E9-1-1 Service--The service by which the
WSP déelivers to the designated PSAP the Wireless End User’s call
back number and Cell Site/Sector information when a wireless end
user has made a 9-1-1 call, as contracted by the 9-1-1 Governmental
agency.

(32) Phase Il E9-1-1 Service--The service by which the
WSP deliverstothe designated PSAPthe WirelessEnd User’ scall back
number, cell site/sector information, as well as X, Y (longitude, lati-
tude) coordinates to the accuracy standards set forth in the FCC Order.

(33) Phase | E9-1-1 Service Area(s)--Those geographic
portions of a9-1-1 Governmental Entity Jurisdiction in which WSP is
licensed to provide Service. Collectively, all such geographic portions
of the 9-1-1 Governmental Entity’s Jurisdiction subject to this rule
shall be referred to herein as the "Phase | E9-1-1 Service Areas’.

(34) Regiona Planning Commission--A commission
established under Local Government Code, Chapter 391, also referred
to as a council of governments (COG).
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(35 Regiona Strategic Plans--Regional plansdevelopedin
compliancewith Chapter 771 shall include astrategic plan that projects
regional 9-1-1 service costs, and service fee and other non-equaliza-
tion surcharge revenues at least five years into the future, beginning
September 1, 1994. Within the context of Section 771.056(d), the
[Advisory] Commission on State Emergency Communications (CSEC)
[(ACSEC)] shall consider any revenue insufficiencies to represent need
for equalization surcharge funding support.

(36) Public Safety Answering Point (PSAP)--A 24-hour
communicationsfacility established as an answering location for 9-1-1
cals originating within a given service area, as further defined in
applicable law Texas Health and Safety Code Chapters 771 and 772.

(37) Service Control Point (SCP)--A centralized database
system used for, among other things, wireless Phase | E9-1-1 Service
applications. It specifies the routing of 9-1-1 calls from the Cell Site
to the PSAP. This hardware device contains special software and data
that includes all relevant Cell Sitelocations and Cell Sector Identifiers.

(38) Selective Router--A switching office placed in front of
a set of PSAPs that alows the networking of 9-1-1 calls based on the
ESRD assigned to the call.

(39) Uninitialized Call--Any wireless E9-1-1 call from a
wireless handset which, for any reason, has either not had service ini-
tiated or authenticated with a legitimate WSP.

(40) Vendor--A third party used by either the 9-1-1 Gov-
ernmental Entity or WSP to provide services.

(41) WSP--The named wireless service provider and all its
affiliates (collectively referred to as "WSP").

(42) WSP Subscribers--Wirelesstelephone customers who
subscribe to the Service of WSP and have a billing address within a
9-1-1 Governmental Entity Jurisdiction.

(43) Wireless 9-1-1 call--A call made by a wireless end
user utilizing a WSP wireless network, initiated by dialing "9-1-1"
(and, as necessary, pressing the "Send" or analogous transmitting but-
ton) on a Wireless Handset.

(44) Wireless End User--Any person or entity receiving
service on a WSP Wireless System.

(45) WSP Wireless System--Those mobile switching facil-
ities, Cell Sites, and other facilities that are used to provide wireless
Phase | & 11 E9-1-1 service.

(b) Policy and Procedures. Asauthorized by the Texas Health
and Safety Code, Chapter 771.051, the [Advisory] Commission on
State Emergency Communications (Commission) shall develop mini-
mum performance standards for equipment and operation of 9-1-1 ser-
vice to be followed in developing regiona plans, and impose 9-1-1
emergency service feesand equalization surchargesto support the plan-
ning, development, and provision of 9-1-1 service throughout the State
of Texas. The implementation of such service involves the procure-
ment, installation and operation of equipment, database and network
services and facilities designed to either support or facilitate the deliv-
ery of an emergency call to an appropriate emergency response agency.
Asmandated by FCC Order, and as authorized by Chapter 771, section
.0711, of the Texas Health and Safety Code, the CSEC [ACSEC] shall
impose on each wirel ess telecommunications connection a9-1-1 emer-
gency service fee to provide for the automatic number identification
and automatic location identification of wireless E9-1-1 calls. Further-
more, the Commission recognizes the rapidly changing telecommuni-
cations environment in wireline and wirel ess services and itsimpact on
9-1-1 emergency services. Automatic number and location information

iscrucia datain facilitating the delivery of an emergency call. It isthe
policy of the Commission that all 9-1-1 emergency calls for service
be handled at the highest level of service available. In accordance with
thispolicy, thefollowing policiesand procedures shall apply to the pro-
curement, installation, and implementation of wireless E9-1-1 services
funded in part or inwhole by the 9-1-1 fundsreferenced above. Prior to
the Commission considering allocation and expenditure of 9-1-1 funds
for implementation of wireless Phase | and/or Phase |1 wireless E9-1-1
services, a COG and/or District receiving 9-1-1 fees and/or equaliza-
tion surcharge funds from the Commission shall meet the following
reguirements listed in paragraphs (1)-(15) of this subsection:

(1) Commission Survey and Review--Prior to any wireless
E9-1-1 Service implementation in any regional council (COG) area,
the Commission shall solicit inwriting from all WSPswithin the State
of Texas adetailed description of itstechnical approach to implement-
ing Phase| and/or Phase |l (where applicable); and, the proposed WSP
reasonable cost associated with that implementation. The Commis-
sion will review and evaluate this information and consider its appro-
priateness for implementation. Upon completion of this process, the
Commission will communicate these WSP evaluations to the regional
councils (COGs), and notify the COGs that they may request and im-
plement wireless E9-1-1 service as described in paragraphs (2)-(15) of
this subsection.

(2) Phase | E9-1-1 Implementation--The provisioning for
delivery of a caller's mobile directory number and the location of a
cell sitereceiving a9-1-1 call to the designated PSAP. Implementation
of Phase | service must be accomplished within 6-months of written
reguest according to the FCC Order. Prior to implementing Phase |
wireless E9-1-1 service, the following conditions must be satisfied and
demonstrated to the Commission as described in paragraph (14) of this
subsection:

(A) sufficient budgeted funds are available [funding
mechanism] for the recovery of the COGs [all] reasonable costs
relating to the provisioning of such serviceisin place;

(B) the PSAPsadministered by the 9-1-1 entity are ca-
pable of receiving and using the data associated with such service;

(C) 9-1-1 entity requests such service in writing from
the service provider or the Commission Staff requests such servicein
writing on behalf of the COG.[3]

an executed contract between 9-1-1 entity and
W/SP for such service; and which includes a wireless service work
plan, fee schedule and standards.}

(3) Phasell E9-1-1 Implementation--provisioning for de-
livery of a caller’s mobile directory number and the caller’s location,
within 125 meters RM S level of accuracy, to the designated PSAP. Im-
plementation of Phase 1 service will be consistent with the FCC Order.
Prior to implementing Phase |1 wireless E9-1-1 service, the following
conditions, in addition to thoselisted in paragraph (2) of this subsection
must be satisfied and demonstrated to the Commission as described in
paragraph (14) of this subsection:

(A) provision for digital base map and graphical dis-
play, in conjunction with approved Strategic Plan and Commission
§251.7 of thistitle (relating to Guidelines for Implementing Integrated
Services);

(B) demonstrate, and provide in writing, that the [feea-
tion determination technology and)] digital base map and PSAP CPE
are capable of displaying [identifying] the caller’ slocation within [125
meters in at least 67% of calls delivered; or] the degree of accuracy

[as] specified by the applicable [reguired by] FCC Order.[:]
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[(C) arevised executed contract between 9-1-1 entity
and WSP fer sueh service and which includes a wireless service work
plan, fee schedule and standards.]

(4) Responsibilities--It shall be the responsibility of the
9-1-1 entity, the WSP and any necessary third party (including, but
not limited to, 9-1-1 Network Provider/Local Exchange Carrier, Host
ALI Provider, SCP software developers and hardware providers, and
other suppliers and manufacturers) to fully cooperate for the suc-
cessful implementation and provision of Phase | and Phase Il E9-1-1
service. These same parties are also responsible for ensuring that
the deployment and implementation of their wireless E9-1-1 solution
is thoroughly interoperable with other wireless E9-1-1 solutions,
including permitting the proper and seamless transfer of wireless
E9-1-1 emergency cal information to PSAPs between differing
wireless E9-1-1 solutions. The Commission acknowledges that the
successful and timely provision of such serviceis dependent upon the
timely and effective performance and cooperative efforts of all of the
parties listed in this section. All parties shall comply with FCC Order,
Texas laws and Commission Rules.

(5) Deployment--Unless otherwise approved by the Com-
missionor Commission Staff as an exception, the 9-1-1 entity and the
WSPwill agree upon one or both of the following methods of wireless
call delivery [listed in subparagraphs (A)-(D) of this paragraph]:

[€A)] Call Associated Signaling (CAS); and

[(B)Y] Non-Callpath Associated Signaling (NCAS).[:]

[(C) Hybrid CAS/NCAS Architecture; ]

Dy to CAS, NCAS, or Hybrid
CAS/NCAS, as in the case of standalone ALl environments--specific
solution should be illustrated and demonstrated prior to execution of
contract.]

(6) DataDedlivery--Unless otherwiseapproved by the Com-
mission or Commission Staff as an exception, the 9-1-1 entity and the
WSP will agree upon one or both of the following methods for the de-

livery of data elements necessary for Phase| E9-1-1 service. The 9-1-1
entity and WSP shall provision for redundancy within all methods.

(A) SS7/ISUP--WSP will deliver the twenty digits of
information necessary for Phase | services by sending SS7 signaling
messages in ISUP format to the 9-1-1 selective router;

[(B) Feature Group D--WSP will deliver the twenty
digits of information necessary for completion of Phase | services to
the 9-1-1 selective router in the standard format required:}

(B) [{€)] Service Control Point (SCP)--WSP will route
all necessary information directly to the 9-1-1 entity’s AL| database
through an independent service control point.

(7) Standards-Unless an exception is approved by the
Commission, the 9-1-1 entity, the WSP and any third party/vendor,
will ensure that all appropriate and applicable industry standards be
adhered to in provisioning E9-1-1 wireless service. These standards
shall include, but not be limited to:

(A) JStd 34 and NENA 03-002 for CAS and Hybrid
CAS/NCAS deployments;

(B) NENA 02-001 as benchmark data standards. All
parties shall cooperate fully in the development and maintenance of al
wireless data, such as cell site locations, Emergency Service Routing
Digits, selective routing databases, and timely updates of any such data;

(C) Any and all modifications to these standards, cur-
rently under development by appropriate standards bodies, for CAS,

NCAS, [Hybrid CAS/INCAS], and Phase II/LDT deployments. Any
such pending standard should be adhered to upon adoption;

(D) The Commission hereby establishes a standard
Class of Service (COS) to be used by the 9-1-1 entity’ s PSAPs and the
WSPs to identify calls delivered to the PSAP as WRLS (wireless), or
until a standard is established by NENA;

(E) Commission §251.4 of thistitle (relating to Guide-
linesfor the Provisioning of Accessibility Equipment) for provisioning
of TTY/TDD equa access consistent with FCC rules and orders;

(F) All applicable standards shall be agreed upon by
both parties to the wireless service contract.

(G) The Commission may approve exceptions to the
standards listed in this section upon demonstration by the WSP and
PSAP of valid reasons and comparable efficiency and cost.

(8) Reasonable Cost Elements-After recovery of the
COGs reasonable costs relating to the provisioning of Phase | and
Phase Il service, the [The] Commission will consider that the reason-
able costs incurred by the WSP to be reimbursed by the 9-1-1 entity
may include the following listed in subparagraphs (A)-(B) [(F)] of this
paragraph:
(A) Trunking--To provide network connectivity be-
tween the necessary network elements, the following costs listed in
clauses (i)-(iii) [{v)] of this subparagraph may [shall] be allowed:

(i) From mobile switching center (MSC) to selec-
tive router (including in that connectivity any port connection charges
or other pre-LEC selective router charges) at a rate and quantity no
higher than determined to be reasonabl e by the Commission, Commis-
sion Staff, or Commission rule;

(i) [From selective router to PSAP]
i) From PSAP1to ALl Database; ]

vy} From mobile switching center (MSC) to
service control point (SCP) at a rate and quantity no higher than
determined to be reasonable by the Commission, Commission Staff,
or Commission rule; and[:]

(iii)  [€¥)] From service control point (SCP) to ALI
Database a arate and quantity no higher than determined to be reason-
able by the Commission, Commission Staff, or Commission rule.[;]

{(vi) From ALl Databaseto PSAP }

[(B) Network--To provision the transference of neces-
sary digits from the selective router to the PSAP in a CAS deployment,
an upgrade or modification to the selective router will be necessary.
The Commission will not consider this as an alowable cost. |

(B) [{S)] Database--To provision and deliver the neces-
sary datathrough the network and to the PSAP for Phase | compliance,
thefollowing costslisted in clausesin (i)-(ii) of this subparagraph may
[will] be allowed:

(i) Non-recurring costs associated with initial emer-
gency service routing digits (ESRD) load into selective router or SCP
at arate and quantity no higher than determined to be reasonable by the
Commission, Commission Staff, or Commission rule;

(ii) Monthly recurring costs associated with main-
taining ESRD datain the selective router or SCP at arate and quantity
no higher than determined to be reasonable by the Commission, Com-
mission Staff, or Commission rule.
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ment to have the capability to receive and display information neces-
sary to comply with Phasel call delivery requirements, the Commission
has previously funded software upgrades to CPE for 20-digit and two
10-digit capability. These costs should be accommodated within the
regional council’s currently, or previoudly, approved strategic plan. |

[(E) Map Display--The cost to provision the 9-1-1 en-
tity’s PSAP equipment to have the capability to receive and graphically
display caller’'s cell site/sector location information, as well as the X,
Y (longitude, latitude coordinates).]

HF) Fraining—-The codt to train COG andfor PSAP per-
sonnel to efficiently and effectively receive and processPhase | & Phase
H wireless E9-1-1 calls. This training shall be conducted by the COG,
tial deployment of wireless service and at regularly scheduled inter-
vals. Training plansand any associated costs shall be proposed to COG
within WSP written proposal of service, submitted to the Commission
for approval via the strategic plan amendment review process as out-
Hined in §251.6 of this title {(relating to Guidelines for Strategic Plans;
Amendments, and Equalization Surcharge Allocation), and included in
an executed standardized contract for wireless E9-1-1 service. |

(9) Testing--The COG, WSP, local service provider and
any third party shall conduct initial and regularly scheduled network,
database and equipment testing to ensure the integrity of the existent
and proposed wireline/wireless 9-1-1 system operated by the COG,
for any Phase | and/or Phase Il wireless E9-1-1 service deployment.
These tests shall include, at a minimum:

(A) network connectivity;
[(B) call setup times}

(B) initia implementation field testing of each of a
WSPs cell sites routing to the designated PSAP;

(C) equipment capabilities of receiving and displaying
callback number and cell site/sector information;

(D) ability to transfer the wireless E9-1-1 call. The
COG shall submit the initia testing documentation and findings to the
Commission within the strategic plan amendment approval process
as referenced in paragraph (8) of this subsection, Reasonable Cost
Elements, and as established through Commission wireless testing
policies and procedures. The COG shall maintain documentation of
initial and regularly scheduled testing and notify the Commission of
any on-going, negative outcomes.

(10) Fair and Equitable Provisioning of Wireless E9-1-1
Service-- [Iheeeeshalql&stabﬁshthemvelefwirelﬁs%sewiee
FquaII—Fed Wl—thl—n its Fegren and shall ensure that each WSP eperatmg

mentation parameters:] In determining the reasonableness of costs, the
Commission may compare the costs being submitted for recovery by
one provider to the costs of other, similarly situated providers. No sin-
gle WSP shall be reimbursed for costs above the comparable costs of
the other WSP within the COG region or at arate and quantity higher
than determined to be reasonable by the Commission, Commission
Staff, or Commission rule. As a requirement for reimbursement of
reasonable costs, the WSP must categorize and itemize its proposed
reasonable costs and its invoices for payment in the manner requested
by the Commission, Commission Staff, or Commission rule.

(11) Uninitialized Calls--Must be passed through the wire-
less 9-1-1 network, and uniformly identified to the PSAP.

(12) Third Party Contracts--Any and all subcontracts be-
tween WSP and third party vendors, for the deployment of Phasel & 11
wireless E9-1-1 service deployments, shall adhere to the primary con-
tract as executed between COG and WSP and/or the FCC Orders and
Rules applicable to WSP.

(13) Proposalsfor Wireless E9-1-1 Service--All proposals
by WSPs for wireless 9-1-1 service should be presented to the COG
in writing and shall include a complete description of network, data-
base, equipment display regquirements, training and accessibility ele-
ments. Such proposals should include detailed cost information, as
well as technical solutions, network diagrams, documented wireless
9-1-1 call set-up times, deployment plans and timelines, specific work
plans, WSP network contingency and disaster recovery plans, escala-
tion lists, trouble call response times, as well as any other information
required by the COG. Unless otherwise confidential by law, all infor-
mation provided to the COG becomes a matter of public record and is
subject to the Texas Public Information Act.

(14) Strategic Plan Amendment Review and Approval
Process--Upon demonstration of compliance with paragraphs (2)(A)
and (3)(A) of this subsection, and prior to executing a standardized
contract for wireless 9-1-1 service, the COG shall submit such
proposals, as described in paragraph (13) of this subsection, to
the Commission for approval, via the strategic plan review and/or
amendment process described in §251.6 of this title. Strategic Plan
amendment requests should include al of the information provided
by WSP to COG, as well as complete information regarding the
geographic areas as well as the tandems, exchanges and PSAPs
affected [effected] by the proposed deployment.

(15) Standardized Contract--Upon review and approval by
CSEC [ACSEC], COG and WSP shall enter into a standardized Wire-
less E9-1-1 Service Agreement. The standard contract shall be pro-
vided by the Commission, and shall include all of the information con-
tained in the proposal and amendments reviewed and approved by the
Commission. Commission staff shall review all such contracts before
they are executed. COG shall provide the Commission a copy of all
fully executed contracts.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 2, 2001.

TRD-200103777

James D. Goerke

Executive Director

Commission on State Emergency Communications
Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 305-6933

¢ ¢ ¢
TITLE 4. AGRICULTURE

PART 1. TEXASDEPARTMENT OF
AGRICULTURE

CHAPTER 3. BOLL WEEVIL ERADICATION
PROGRAM

SUBCHAPTER E. CREATION OF
ERADICATION ZONES
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4 TAC 8§3.117

The Texas Department of Agriculture (the department) proposes
new 8§3.117 concerning the creation of a nonstatutory boll weevil
eradication zone The new section is proposed to establish a new
nonstatutory boll weevil eradication zone consisting of counties
not currently located in a statutory zone created under Chapter
74, Subchapter D, §74.1021. New §3.117 proposes, upon the
request of a representation of cotton growers in Austin, Brazoria,
Colorado, Fort Bend, Jackson, Matagorda, Wharton and Waller
counties, the designation of the Upper Coastal Bend Boll Wee-
vil Eradication Zone, in accordance with the Texas Agriculture
Code, §74.1042.

Brian Murray, special assistant for producer relations, has de-
termined that for the first five-year period the section is in effect
there may be no fiscal implications for state as a result of en-
forcing or administering the new section. For the first two years
of the program, the costs of administering the boll weevil eradi-
cation program in the new zone will be paid by grower assess-
ments and federal funds. In the following three years, there may
be state funds available to offset some costs of the program. Itis
not possible at this time to determine whether or not those funds
will be available, or what the amount of such funding would be.
The date of availability and amount of funding made available for
use by this zone would be set by the Texas Legislature. There
will be no fiscal implications for local government as a result of
enforcing or administering the new section.

Mr. Murray also has determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of enforcing the sections will be that cotton growers
in the affected area will have a local, efficient, and responsive
eradication program to facilitate boll weevil eradication in Texas.
The anticipated economic cost to microbusinesses, small busi-
nesses and individuals who will be required to comply with the
new sections, as proposed, is not determinable at this time. If
the proposed zone is established and an eradication program
and assessment approved by cotton growers in the zone, cot-
ton growers in the zone will be assessed annually to cover costs
of an eradication program in that zone. The costs to individual
growers will depend on voter approval of an eradication program
and assessment, and the amount of the assessment established
for the zone.

Comments on the proposal may be submitted to Brian Murray,
Special Assistant for Producer Relations, P. O. Box 12847,
Austin, Texas 78711, and must be received no later than 30
days from the date of the publication of this proposal in the
Texas Register.

The new section is proposed under the Texas Agriculture Code,
§74.1042, which provides the commissioner of agriculture with
the authority, by rule, to designate an area of the state as a pro-
posed boll weevil eradication zone.

The code affected by the proposal is the Texas Agriculture Code,
Chapter 74, Subchapter D.

§3.117. Upper Coagtal Bend Boll Weevil Eradication Zone.

The Upper Coastal Bend Boll Weevil Eradication Zone shall consist of
the following area: all of Austin, Brazoria, Colorado, Fort Bend, Jack-
son, Matagorda, and Wharton counties, and that part of Waller County
lying south of State Highway 159 from the Austin County line north
and east to Hempstead, then east on State Highway 6/290 to the Harris

County line.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 2, 2001.

TRD-200103772

Dolores Alvarado Hibbs

Deputy General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 463-4075

¢ ¢ ¢

CHAPTER 19. QUARANTINES
SUBCHAPTER K. EUROPEAN CORN BORER
QUARANTINE

4 TAC 819.113

The Texas Department of Agriculture (the department) proposes
amendments to §19.113, concerning the European Corn Borer
Quarantine. The amendments are proposed to clarify restric-
tions upon movement of quarantined articles entering the Eu-
ropean corn borer-free areas of Texas. The proposal also pro-
vides for exceptions to facilitate the movement of quarantined
articles originating from an approved establishment in a quar-
antined state that has a current compliance agreement with the
department.

Dr. Awinash Bhatkar, coordinator for plant quality programs, has
determined that for the first five-year period the rule is in effect,
there will be no fiscal implications for state government as a re-
sult of enforcing or administering the amended section. There
will be no fiscal implication for local government as a result of
enforcing or administering the amended section.

Dr. Bhatkar also has determined that for each year of the first
five years the amended section is in effect the public benefit an-
ticipated as a result of enforcing the amended section will be to
mitigate the risk of introduction of European corn borer from the
infested areas to the free areas Texas. There will be no antic-
ipated costs to microbusinesses, small businesses or persons
required to comply with the amended section.

Comments on the proposal may be submitted to Awinash
Bhatkar, Coordinator for Plant Quality Programs, Texas De-
partment of Agriculture, P. O. Box 12847, Austin, Texas 78711.
Comments must be received no later than 30 days from the
date of publication of the proposal in the Texas Register.

The amendments are proposed under the Texas Agriculture
Code, § 71.007 which authorizes the department to adopt rules
as necessary to protect agricultural and horticultural interests,
including rules preventing the entry into a pest- free zone of any
plant, plant product, or substance found to be dangerous to the
agricultural and horticultural interests of the zone.

The Texas Agriculture Code, Chapter 71 is affected by the pro-
posal.

§19.113. Restrictions.
(@ (No change)

(b) Exemptions. The following quarantined articles are ex-
empt from the restrictions of this subchapter.

(1) (No change)
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(2) grain[quarantined artictes] comprised of packages less
than 10 pounds and free from portion of plants or fragments capabl e of
harboring the European Corn Borer; and

(3) ornamentals [quarantined articles] with divisions with-
out stemsof thepreviousyear’ sgrowth, rooted cuttings, seedling plants
or cut flowers shipped during the period between November 30th to
May 1st.

(c) Exceptions.

(1) A quarantined article may be shipped into a free area
in Texas if it is accompanied by a certificate issued by an authorized
representative of the origin state’ s department of agriculture certifying
that the article has met one of the following conditions:

(A) (No change.)
(B) grain has [the quarantined articles have] been
screened through a 1/2 inch or smaller mesh screen, or otherwise

processed prior to loading and is [are] free from stalks, cobs, stems or
such portions of plants or fragments; or

(C) (No change)

(D) thequarantined article originated from an approved
establishment :

(i) inTexas, which has a current compliance agree-
ment with the department; or

(ii) which has a current compliance agreement with
the originating state department of agriculture; or

(E) thegreenhouseor the growing areawhere ornamen-
tals [guarantined articles] with divisions without stems of the previous
year' sgrowth, rooted cuttings, seedling plants or cut flowerswere pro-
duced, were inspected and no European Corn Borer was found.

(2) (No change)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 28, 2001.

TRD-200103713

Dolores Alvarado Hibbs

Deputy General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 463-4075

¢ ¢ ¢
SUBCHAPTER O. WEST INDIAN FRUIT FLY
QUARANTINE

The Texas Department of Agriculture (the department) proposes
the repeal of §19.151, concerning the quarantined areas for the
West Indian fruit fly, and an amendment to §19.154. The repeal
of §19.151 is proposed because the West Indian fruit fly quar-
antine and treatment program successfully reduced infestation
levels to the point of eradication of the fly from the designated
quarantined area. This determination was made following the
completion of three consecutive life cycle periods with no de-
tection of additional flies present in any life stage. The quar-
antine of the area designated in §19.151 has been lifted by the
United States Department of Agriculture. The proposed repeal

deletes the quarantined area that was established by the infes-
tation detected by traps during the 2000 growing season. The
proposed amendment to §19.154 amends this section to pro-
vide that cost of treatment under this subchapter may be paid
by growers, rather than making payment by growers mandatory.
This amendment is proposed to allow for situations under which
the department may be able to assist growers with costs of treat-
ment.

Ed Gage, coordinator for pest management programs, has de-
termined that for the first five year period that the repeal and
amendment are in effect, there will be no fiscal impact on state
or local government as a result of enforcing and administering
the section.

Mr. Gage has also determined that for the first five years the re-
peal and amendment are in effect, the public benefit as a result
of administering or enforcing the repeal and the amendment will
be that the commercial citrus markets in Texas will be allowed
to resume normal operations without handling and treatment re-
strictions and the department will be able, where appropriate, to
provide some costs of treatment to growers. There are no antici-
pated costs to microbusinesses, small businesses or individuals
required to comply with the repeal.

Comments on the proposal may be submitted to Ed Gage, coor-
dinator for pest management, Texas Department of Agriculture,
P.O. Box 12847, Austin, Texas 78711. Comments must be re-
ceived no later than 30 days from the date of the publication of
the proposal in the Texas Register.

4 TAC 819.151

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Agriculture or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal of §19.151 is proposed in accordance with the Texas
Agriculture Code (the Code), §71.002, which authorizes the de-
partment to establish a quarantine if it determines that a danger-
ous insect pest not widely distributed in the state exists within an
area of the state; and the Code, 871.007, which authorizes the
department to adopt rules to provide for the destruction of trees
or fruits, to provide for the cleaning or treatment of orchards,

The code that is affected by the proposal is the Texas Agriculture
Code, Chapter 71.

819.151. Quarantined Areas.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 2, 2001.

TRD-200103780

Dolores Alvarado Hibbs

Deputy General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 463-4075

¢ ¢ ¢

4 TAC 8§19.154

The amendment to §19.154 is proposed in accordance with the
Texas Agriculture Code (the Code), §71.002, which authorizes
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the department to establish a quarantine if it determines that a
dangerous insect pest not widely distributed in the state exists
within an area of the state; and the Code, §71.007, which autho-
rizes the department to adopt rules to provide for the destruction
of trees or fruits, to provide for the cleaning or treatment of or-
chards,

The code that is affected by the proposal is the Texas Agriculture
Code, Chapter 71.

819.154. Establishment of Quarantined Area; Core Area; Treatment
of Infestation; and Destruction of Quarantined Articles.

(@ (No Change)

(b) The owner or orchard manager may [shall] bear all treat-
ment expenses.

(©)- (@ (NoChange)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 2, 2001.

TRD-200103781

Dolores Alvarado Hibbs

Deputy General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 463-4075

¢ ¢ ¢

CHAPTER 26. TEXAS AGRICULTURAL
FINANCE AUTHORITY: LINKED DEPOSIT
PROGRAM

4 TAC 8§826.1, 26.3, 26.9, 26.10

The Board of Directors of the Texas Agricultural Finance
Authority (TAFA) of the Texas Department of Agriculture (the
department) proposes amendments to §826.1, 26.3, 26.9 and
26.10, concerning the TAFA Linked Deposit Program. The
amendments are proposed in order to make the sections
consistent with changes made to the Texas Agriculture Code,
Chapters 44 and 58 by the enactment of Senate Bill 716 (SB
716), 77th Legislature (2001).

SB 716 provides authority for TAFA to establish a new category of
linked deposit loans for nonagricultural businesses in rural areas
of the state, if such a business is providing an economic benefit
to a rural city or county. Other amendments are made to update
the sections in regards to the definition and listing of customarily
grown and alternative crops. The amendments to §26.1, con-
cerning Definitions, at paragraph (12), change the date for the
reference used to determine customarily grown crops found in
the definition of "Customarily grown"; at paragraph (15), add a
new subparagraph (F) to add to the definition of "Eligible bor-
rower" that includes in the definition a person providing nonagri-
cultural goods or services in arural area; and, add a definition of
"Rural area" as new paragraph (21). The amendment to §26.3,
concerning Purpose, amends the section to add as a purpose to
provide financing for nonagricultural businesses in a rural area.
The amendmentto §26.9, concerning Use of the Loan Proceeds,
amends subsection (a) to add "any nonagricultural business ex-
pense" identified in the application to the purposes for which loan

proceeds may be used. The amendments to §26.10, concerning
Program Limitations, amend paragraph (1) to increase the max-
imum amount available under the program from $25 million to
$30 million, and to provide that $5 million of that amount may be
used only to finance the economic development of businesses
in rural areas; add a new paragraph (5) which provides that the
maximum amount of a loan to finance a loan in a rural area is
$250,000; amend newly renumbered paragraph (9) to change
the reference to paragraph (5) to paragraph (6); amend newly
renumbered paragraph (12) to delete celery and wool from the
list of customarily grown crops not eligible for participation in the
production financing for alternative crops portion of the program,
and add chicken to that list; amend newly renumbered paragraph
(13) to add celery, mules and wool to the list of alternative crops
not customarily grown that are eligible for participation in the pro-
duction financing portion of the program; and add new paragraph
(17) which provides that any nonagricultural business meeting
the criteria for being located in a rural area that creates an eco-
nomic benefit to the rural area is a project eligible for financing
under the program.

Mr. Robert Kennedy, deputy assistant commissioner for agricul-
tural finance, has determined that for the first-five year period
the amended sections are in effect, there will be no fiscal impli-
cations for state or local government as a result of enforcing or
administering the amended sections.

Mr. Kennedy also has determined that for each year of the first
five years the amended sections are in effect, the public bene-
fit anticipated as a result of enforcing the amended sections will
be the potential to create an economic benefit to rural areas of
the state and to generate greater number of approved applicants
for the Linked Deposit Program. There will be no effect on mi-
crobusinesses or small businesses. There will be no anticipated
economic cost to persons who are required to comply with the
sections as amended.

Comments on the proposal may be submitted to Mr. Robert
Kennedy, Deputy Assistant Commissioner for Finance, Texas
Department of Agriculture, P. O. Box 12847, Austin, Texas
78711. Comments must be received no later than 30 days from
the date of publication of this proposal in the Texas Register.

The amendments are proposed under the Texas Agriculture
Code (the Code), §44.007, which provides the TAFA board with
the authority to adopt rules for the loan portion of the linked
deposit program; and the Code, §58.022 which provides the
TAFA board with the authority to adopt rules and procedures for
administration of the programs of TAFA, including the Linked
Deposit Program.

The code affected by the proposal is the Texas Agriculture Code,
Chapters 58 and 44.

826.1. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unlessthe context clearly indicates otherwise.

(1 -(12) (Nochange)

(12) Customarily grown--Crops produced in this state that
utilize conventional management systems, and have cash receiptsequal
to or exceeding $5 million as listed in the 1999 [1997] Texas Agricul-
tural Cash Receiptsby Commodity, compiled by the Texas Agricultural
Statistics Service for the period ending December 1999 [1997], except
for experimental varieties of these crops.

(13) - (14) (No change)
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(15) Eligible borrower--A person who isin the business or
entering the business of:

(A) processing and marketing agricultural cropsin this
state;

(B) producing aternative agricultural cropsinthisstate;

(C) producing agricultural crops in this state, the pro-
duction of which has declined because of natural disasters;

(D) producing agricultural cropsin this state using wa-
ter conservation equipment for agricultural production purposes; [of]

(E) financing of water conservation projects; or [-]
(F) providing nonagricultural goods or servicesin aru-

ral area.
(16) - (20) (No change)

(21) Rural area-An area which is predominately rura in
character, meeting the criteria as identified in the policy approved by
the Board for the program.

(22) [21)] Staff--The staff of the department designated
by the commissioner of agriculture as performing duties for the Au-
thority.

§26.3. Purpose.

The purpose of the program is to encourage private commercial loans
for the enhancement of production, processing, and marketing of cer-
tain agricultural crops, the creation and enhancement of value-added
businesses, providing assistance for disaster relief projects, [and] for
the financing of water conservation projects or equipment for agricul-
tural production purposes, and for nonagricultura businessesin arural
area. These sections are adopted to provide standards of eligibility and
procedures for obtaining financial assistance under the Act.

§26.9. Use of the Loan Proceeds.

(@) Loan proceedsunder the program may be used for any agri-
culture-related operating expense, including the purchase or lease of
land or fixed asset acquisition or improvement, or any nonagricultural
business expense, as identified in the application. A loan under this
program may be applied to existing debt for applicants eligible to par-
ticipate under this program.

(b) - (¢) (Nochange)
§26.10. Program Limitations.
In addition to thelimitations already set forth inthese rules, the follow-
ing limitations apply.

(1) Not morethan $30[$25] million, of which $10 million
may only be used to finance water conservation projects, and of which
$5 million may be used only to finance the economic development of
businessesin rural areas, may be placed concurrently inlinked deposits
under the Act.

(2) - (4) (No change)

(5 The maximum amount of aloan to finance an eligible
borrower in arura areais $250,000.

(6) [€5)] The maximum amount of aloan to process and
market agricultural crops is $500,000.

(7) [€6)] All linked deposits placed under this program
shall expire upon expiration of the biennium; however, subject to leg-
idlative authorization and approval by the Authority and the comptrol-
ler, linked deposits that expired as a result of the expiration of the bi-
ennium may be renewed.

(8) [€A] Thestate shall not be liablefor any failureto com-
ply with the terms and conditions of the loan, or any failure to make
any payments or any other losses or expenses that occur directly or in-
directly from the program.

(9) [€8)] An applicant may have more than one application
and linked deposit loan with the program provided that the total appli-
cationsand total linked deposits approved do not exceed the limitations
of the program maximums as defined in paragraphs (2)-(6) [(2)-(5)] of
this section, and that any previousoutstanding linked deposit loanswith
alender be of asatisfactory status. Thetotal of all linked deposit loans
to an applicant cannot exceed a maximum of $500,000.

(10) [£9] A person shall not receive approval of an appli-
cation if a previous loan under the program isin default.

(11) [€206)] An applicant who proposes operations to pro-
duce crops that are customarily grown in this state is not eligible for
participation in the production financing for alternative crops portion
of the program.

(12) [(X1)] The following customarily grown crops are
not eligible for participation in the production financing for alterna
tive crops portion of the program: bell peppers, broilers, cabbage,
cantaloupe, carrots, cattle, chicken [eelery], corn, cotton, cottonseed,
cucumbers, eggs, grapefruit, green peppers, certain greenhouse or
nursery products, hay, hogs, honeydew melons, lambs, cow’s milk,
mohair, spring and summer onions, peaches, peanuts, pecans, potatoes,
poultry, quarter horses, rice, sheep, soybeans, sorghum grain, spinach,
sugarbeets, sugarcane, sunflowers, sweet potatoes, fresh tomatoes,
turkeys, watermelons, and wheat [; and woel].

(13) [(3#2)] Thefollowing aternative cropsthat are not cus-
tomarily grown in this state are eligible for participation in the produc-
tion financing portion of the program: aloe vera, barley, beets other
than sugar, blueberries, broccoli, buffalo, canola, cashmere goats, cat-
fish, cauliflower, celery, crambe, crawfish, cut flowers, dairy goats,
eggplant, emu, experimental varieties of customarily grown crops, ex-
otic game species for venison, farm chickens, table and wine grapes,
greens, herbs, honey, thoroughbred horses, jalapenos, jojoba, kenaf,
Ilamas, lean and natural beef, lettuce, longhorn cattle, mesquite, mules,
mushrooms, native plants, oats, oriental vegetables, oranges, ostrich,
pinto beans, pistachios, pumpkins, quail, rabbits, redfish, rhea, rye,
shrimp, snap beans, squash, strawberries, sweet corn, tilapia, turnips,
Christmas trees, wildflowers, wool and any other crops not currently
produced in the state. The Authority may, on a case by case basis, ap-
prove for program participation crops which are not listed in this para-

graph.

(14) [(23)] A project eigible for natural disaster relief in
this stateisaproject that residesin an area of the state that has declined
because of anatural disaster, and has been declared in astate of disaster
by the United States Department of Agriculture or the President of the
United States. Theterm of eligibility for participationinthe programis
dependent the effect of the natural disaster and the asset being financed.

(15) [24)] The following types of equipment considered
as water conservation equipment for agricultural production purposes
areeligiblefor financing in the production financing portion of the pro-
gram: underground pipe; in-line valves; pipe increasers/reducers; gate
valves, fittings and bushings; flow meters and accessories;, complete
circular watering systems; drip irrigation systems compl ete with instal-
lation; and any other equipment which can beidentified and verified as
water conservation equipment for use within the state.

(16) [€45)] The following types of water conservation
projects would be eligible for financing under the program: brush
control projects, stock tank renovation or construction; dam renovation
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or construction; or any other project that can be identified as a water
conservation project.

(17) Any nonagricultura business meeting the criteria for
being located in arural areathat createsan economic benefit to therural
area.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 28, 2001.

TRD-200103714

Dolores Alvarado Hibbs

Deputy General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 463-4075

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 76. WATER WELL DRILLERSAND
WATER WELL PUMP INSTALLERS
16 TAC §76.800

The Texas Department of Licensing and Regulation (the Depart-
ment) proposes amendments to 16 Texas Administrative Code,
§76.800 concerning the fees for the Water Well Drillers and Wa-
ter Well Pump Installers program.

The Department proposes to increase the application exam fees
for driller and installer examinations from $125 to $150 for each
examination; increase the fee for re-examination from $100 to
$125 for each re-examination; increase the license fees for driller
and installer licenses (both initial and renewal) from $170 to $200
each; increase the license and renewal fees for the combination
driller and installer license from $220 to $310; and add the com-
bination driller and installer apprentice registration (both initial
and renewal) of $100.

The Department is required by Texas Occupations Code, Chap-
ter 51, 851.202 and Texas Water Code, Chapters 32 and 33,
832.002 and §33.002, to set fees in amounts reasonable and
necessary to cover the costs of administering programs, which
include the Water Well Drillers and Water Well Pump Installers
program. The fees currently in place are below the amounts
needed to cover program costs in current and future periods.
Without the proposed increase in fee revenues, there could be
an adverse impact on the administration and enforcement of the
Water Well Drillers and Water Well Pump Installers program.

Jimmy G. Martin, Director of Enforcement, has determined that
for the first five-year period the proposed amendments are in ef-
fect, there will be no additional cost to state or local governments
as a result of administering or enforcing the fee changes.

Mr. Martin also has determined that for each year of the first
five-year period the proposed amendments are in effect, the pub-
lic benefit will be an increase in the general revenue of the De-
partment.

Mr. Martin has determined that the cost of compliance and the
anticipated economic effect on small businesses and other per-
sons who are required to comply with this section as proposed
will be an increase of $25 for each examination and each re-ex-
amination administered by the Department, an increase of $30
for each driller and installer license (both initial and renewal) is-
sued by the Department, an increase of $90 for each person
who obtains or renews a combination driller and installer license
issued by the Department, and allow persons to obtain a com-
bination driller and installer apprentice registration issued by the
Department.

Comments on the proposal may be submitted to Jimmy G.
Martin, Director of Enforcement, Texas Department of Licensing
and Regulation, P.O. Box 12157, Austin, Texas 78711 or
facsimile (512) 463-1376 or electronically: jimmy.martin@li-
cense.state.tx.us. The deadline for comments is 30 days after
publication in the Texas Register.

The amendments are proposed under the Texas Occupations
Code, Chapter 51, §51.202 and Texas Water Code, Chapters
32 and 33, 832.002 and §33.002. The Department interprets
§51.202 as authorizing the Texas Commission of Licensing and
Regulation (the Commission) to set fees in amounts reasonable
and necessary to cover the costs of administering the programs
and activities under its jurisdiction. The Department interprets
§32.002 as authorizing the Commission to set fees for exam-
inations, re-examinations, and licenses under Chapter 32 with
respect to the Water Well Drillers program. The Department in-
terprets 833.002 as authorizing the Commission to set fees for
examinations, re-examinations, and licenses with respect to the
Water Well Pump Installers program.

The statutory provisions affected by the proposed amendments
are Texas Occupations Code, Chapter 51, 8§51.202 and the
Texas Water Code, Chapters 32 and 33, §32.002 and §33.002.
No other statutes, articles, or codes are affected by the pro-
posed amendments.

§76.800. Fees.
(@) Exam Fees.

(1) Driller and Installer application exam fees are $150
[$125] per exam.

(2) Re-examfeeis $125 [$100] for each exam.
(b) Annua License Fees.

(1) Driller'slicenseis $200 [$170].

(2) Instler'slicenseis $200 [$170].

(3) A combination Driller and Installer license is $310
[$220].

(4) Apprentice registration is $50.

(5 A combination Driller and Ingtaller Apprentice regis-
tration is $100.

() Annua License Renewal Fees.
(1) Driller'srenewal license is $200 [$170].
(2) Instaler'srenewal licenseis $200 [$170].

(3) A combination Driller and Installer renewal license is
$310 [$220].

(4) Apprentice renewal registration is $50.
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(5 A combination Driller and Installer Apprentice renewal

8403.401. Use of Commission Motor \ehicles.

registration is $100.
(d) Lost, revised, or duplicate license $25.
(e) Variance request feeis $100.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 29, 2001.

TRD-200103722

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 463-7348

¢ ¢ ¢
PART 9. TEXAS LOTTERY
COMMISSION

CHAPTER 403. GENERAL ADMINISTRATION
16 TAC §403.401

The Texas Lottery Commission proposes new 8403.401, relating
to the assignment and use of Commission motor vehicles. The
new rule will designate Commission motor vehicles as Commis-
sion property and provides that a Commission motor vehicle may
not be assigned to a specific employee or agency head, but must
be assigned to the Commission’s motor pool and be available for
checkout. The new rule is required by 82171.1045, Government
Code.

Bart Sanchez, Financial Administration Director for the Texas
Lottery Commission, has determined that for each year of the
first five year period the new rule is in effect there will be no fore-
seeable additional fiscal implications for state or local govern-
ment as a result of enforcing or administering the rule. There is
no anticipated impact on small businesses, micro businesses or
local or state employment as a result of implementing the rule.

Vince Devine, Facilities Support Manager for the Texas Lottery
Commission, has determined that for each of the first five years
the new rule is in effect the public benefit anticipated will be in-
creased confidence by the public that Commission vehicles will
be used solely for official Commission purposes and in confor-
mance with Chapter 2171, Government Code.

Written Comments on the proposal may be submitted to Ridgely
C. Bennett, Deputy General Counsel, Texas Lottery Commis-
sion, P.O. Box 16630, Austin, Texas 78761-6330.

The new section is proposed under 8467.102, Government
Code, which provides the Texas Lottery Commission with the
authority to adopt rules for the enforcement and administration
of the State Lottery Act and the laws under the Commission’s
jurisdiction, 82171.1045, Government Code, which directs state
agencies to adopt rules relating to the assignment and use of
the agency’s vehicles and Chapter 2001, Government Code,
which provides for the adoption of administrative rules.

Chapters 467 and 2171, Government Code are affected by the
proposed new rule.

(& A motor vehicle owned by the Commission is state prop-
erty and may be used for official Commission business only. A Com-
mission motor vehicle may not be assigned to a specific employee or

agency head, but must be assigned to the Commission’s motor pool
and be available for checkout. All Commission motor vehicles will be
housed at the Commission’s Austin headquarters or a the Commis-
sion’ s business resumption warehouse.

(b) A Commission employeeis eligible to use a Commission
motor vehicle if the employee has passed a background investigation
conducted by the Commission’s Security Division or the Department
of Public Safety, possesses avalid Texas driver’s license and has a sat-
isfactory driving record.

(¢) An employee operating a Commission motor vehicle must
comply with all applicable federal and state traffic laws and the Com-
mission’ s traffic safety policies and procedures. A violation of one of
those laws, policies or procedures isgrounds for disciplinary action, up
to and including termination of the employee’s at-will employment.

(d) An employee operating a Commission motor vehicle must
enter the following information in the Commission’s vehicle logbook:

(1) beginning and ending mileage;

(2) beginning and ending time;
(3) destination; and

(4) the name of each passenger being transported in the
Commission’s motor vehicle.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 26, 2001.

TRD-200103630

Ridgley C. Bennett

Deputy General Counsel

Texas Lottery Commission

Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 344-5113

¢ ¢ ¢
TITLE 19. EDUCATION

PART 2. TEXASEDUCATION AGENCY

CHAPTER 105. FOUNDATION SCHOOL
PROGRAM

SUBCHAPTER CC. COMMISSIONER'S
RULES CONCERNING SEVERANCE
PAYMENTS

19 TAC §8105.1021, - 105.1023

The Texas Education Agency (TEA) proposes new §8105.1021,
105.1022, and 105.1023, concerning severance payments made
to superintendents. These proposed new sections replace an
earlier version that was filed as proposed in the January 5, 2001,
issue of the Texas Register (26 TexReg 55), which has been with-
drawn. The notice of withdrawal can be found in the Withdrawn
Rules section in this issue.
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Like the earlier version, these proposed new sections detail pro-
visions for definitions, identification, administration, reduction of
Foundation School Program (FSP) funds, audit, and compliance
to implement the reporting of severance payments made to su-
perintendents and the process for reducing FSP funds. Senate
Bill (SB) 1446, 77th Texas Legislature, 2001, warrants that a dis-
tinction be made regarding the applicability of payments made
before September 1, 2001, and payments made on or after that
date. These proposed new sections include this distinction that
was not addressed in the earlier withdrawn version.

Texas Education Code (TEC), §11.201(c), enacted by SB 1, 75th
Texas Legislature, 1995, and amended by SB 1446, 77th Texas
Legislature, 2001, requires the commissioner of education to re-
duce an independent school district's FSP funds based upon
the amount of the severance payment reported by a board of
trustees of an independent school district that makes a sever-
ance payment to a superintendent. TEC, §11.201(c), estab-
lishes the requirement that a board of trustees shall report to
the commissioner the terms of a severance payment made to a
superintendent.

Section 105.1021 primarily applies to any payments made to a
superintendent based upon a written agreement entered into on
or after September 1, 2001. A district must submit a disclosure
form to TEA within 60 days following execution of an agreement
to make payments of any kind to a departing superintendent,
or any payment under such an agreement, whichever is sooner.
Notwithstanding any other subsection in the proposed sections,
districts may also elect to apply the provisions of §105.1021 to all
payments made to departing superintendents on or after May 30,
1995. Section 105.1022 details the provisions for identification,
reduction of FSP funds, audit, and compliance for payments sub-
ject to the provisions in both §105.1021 and 105.1023. In addi-
tion, 8105.1023 applies to all payments made to departing super-
intendents between May 30, 1995, and August 31, 2001. A dis-
trict must report these payments no later than January 1, 2002,
even when a district elects to apply the provisions of §105.1021
to any agreement entered into prior to September 1, 2001.

Tom Canby, managing director for school financial audits, has
determined that for fiscal years 2001 through 2005 there will be
no significant fiscal implications for state government as a result
of enforcing or administering the new sections. There will be fis-
cal implications for local government. The fiscal impact will be
to school districts that elect to make severance payments to de-
parting superintendents. FSP funds for a district that makes sev-
erance payments will be reduced; therefore, the amount of the
fiscal impact will depend on the amount of severance payment.
A school district is not obligated to make a severance payment
to a departing superintendent.

Mr. Canby and Criss Cloudt, associate commissioner for ac-
countability reporting and research, have determined that for
each year of the first five years the sections are in effect the pub-
lic benefit anticipated as a result of enforcing the sections will be
the establishment of clear procedures to implement the require-
ment that districts report severance payments. The proposed
sections will also clearly establish the administration of the FSP
reduction of funds resulting from severance. There will not be
an effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the proposed
new sections.

Comments on the proposal may be submitted to Criss Cloudt,
Accountability Reporting and Research, 1701 North Congress
Avenue, Austin, Texas 78701, (512) 463-9701. Comments may

also be submitted electronically to rules@tea.state.tx.us or faxed
to (512) 475-3499. All requests for a public hearing on the pro-
posed sections submitted under the Administrative Procedure
Act must be received by the commissioner of education not more
than 15 calendar days after notice of a proposed change in the
sections has been published in the Texas Register.

The new sections are proposed under the Texas Education
Code, 8§11.201(c), which requires the commissioner of edu-
cation to reduce an independent school district's Foundation
School Program funds based upon the amount of the severance
payment reported by a board of trustees of an independent
school district that makes a severance payment to a superin-
tendent. TEC, §11.201(c), stipulates that a board of trustees is
required to report to the commissioner the terms of a severance
payment made to a superintendent.

The new sections implement the Texas Education Code,
§11.201(c).

§105.1021. Severance Paymentsto Superintendents After September
1, 2001.

(8 Applicability. The provisions of this section apply to any
payments made to a superintendent based upon a written agreement
entered into on or after September 1, 2001. An independent school
district may elect to apply the provisions of this section to any agree-
ment subject to §105.1023 of thistitle (relating to Severance Payments
to Superintendents Prior to September 1, 2001).

(b) Deéfinitions.

(1) Severance payment--Any amount paid by the board of
trustees of an independent school district to or in behalf of asuperinten-
dent on early termination of the superintendent’ s contract that exceeds
the amount earned by the superintendent under the contract as of the
date of termination, including any amount that exceeds the amount of
earned standard salary and benefits that is paid as a condition of ter-
mination of the contract. Payments to a former superintendent who
remains employed by a school district in another capacity or contracts
with aschool district for services may be severance paymentsin whole
or in part, if the payments are compensation for the early termination
of a prior employment agreement. A severance payment includes any
payment for actual or threatened litigation involving or related to the
employment contract. The amount of the severance payment in ex-
cess of one year's salary and benefits under the superintendent’s ter-
minated contract, as applicable, isdeducted from the district’ s Founda-
tion School Program funds, in accordance with Texas Education Code
(TEC), §11.201(c), as amended by Senate Bill 1446, 77th Texas Leg-
islature, 2001.

(2) Superintendent--The educational leader and chief ex-
ecutive officer of an independent school district. "Departing superin-
tendent" means an individua no longer acting as superintendent and
includes aformer superintendent who isemployed by or contracts with
the same school district in any other capacity.

(c) Administration. The commissioner of education shall re-
duce the district’ s Foundation School Program funds by the severance
payment amount disclosed in the Superintendent Payment Disclosure
Form that exceeds one year’s salary and benefits under the superinten-
dent’ s terminated contract, in accordance with §105.1022 of this title
(rdlating to Administration of Severance Payment Reporting and Pay-

ment Reduction).

§105.1022. Administration of Severance Payment Reporting and
Payment Reduction.

(8 Applicability. This section gpplies to any severance pay-
ment determined under §105.1021 of this title (relating to Severance

26 TexReg 5180 July 13,2001 Texas Register



Payments to Superintendents After September 1, 2001) and §105.1023

accrued as earned salaries and benefits for services provided by the su-

of thistitle (relating to Severance Paymentsto Superintendents Prior to

perintendent prior to termination from the district which are deducted

September 1, 2001), with certain exceptions, as stated.
(b) Identification.

(1) Identification of an independent school district subject
to reductions in state funding attributable to severance payment
to superintendent provisions under Texas Education Code (TEC),
§11.201(c), is based on information filed by the district with the Texas
Education Agency (TEA) on the Superintendent Payment Disclosure
Form. A digrict must file the Superintendent Payment Disclosure
Form with the TEA not later than 60 days following execution of an

from the grossamount of severance payment(s) and reconciled with the
liability amount disclosed by the district.

() Noncompliance. Compliance with the reporting require-
ments of this section shall be considered as part of the district's
compliance with required financial accounting practices under TEC,
§39.075(8)(4). Failure to comply with disclosure requirements may
result in sanctions as authorized by TEC, §39.075(c).

(f) Implementation. Notwithstanding any other subsection of
this section, all payments made to a departing superintendent on or af-

agreement to make payments of any kind to a departing superintendent

ter May 30, 1995, are required to be reported to TEA on forms dis-

or any payment under such an agreement, whichever is sooner. No

tributed to adistrict for the purpose of administering the provisions of

report isrequired to be filed for payments already earned and payable

this section. Upon a determination that al or part of such apayment is

under the terms of aterminated employment contract, such as accrued

a severance payment, FSP funds avail able to adistrict shall be reduced

vacation. The interim superintendent, new superintendent, or school

for payments due for the school year(s) that follow the school year(s)

board president is responsible for timely filing of the Superintendent

of any severance payment(s), in accordance with this section.

Payment Disclosure Form.  Reporting on the disclosure form is
required regardless of whether the district considers the payment to be
a severance payment within the meaning of TEC, §11.201(c).

(2) The commissioner of education or the commissioner’s
designee will determine whether a payment to a departing superinten-
dent is a severance payment for purposes of this section, based on the
documentation submitted and any additional documentation required,
or from agency documents that are made available to the district. The
commissioner or the commissioner’s designee may determine that an
amount greater or less than the presumptive amount under §105.1023
of thistitleis a severance payment based upon the documentation con-
sidered. A determination by the commissioner or the commissioner’s
designee upon therecord compiled under this section isthefinal agency
admi ni strative decision and may not be appealed under TEC, §7.057(a).

(c) Reduction of Foundation School Program funds.

(1) The commissioner shall reduce the district’s Founda-
tion School Program (FSP) funds for the school year following the
school year in which the first payment is made by an amount equal
to the severance payment made by the board of trustees to the superin-
tendent, as determined under this section. The commissioner shall also
reduce thedistrict’ s FSP funds in the schoal year following each school
year that any additional severance payment(s) are made to the super-
intendent. Districts will be subject to reductions to FSP state funding
amounts in TEC, Chapter 42, for one or more school years until the
liability amount(s) has(have) been liquidated in full, if the liability to
the state exceeds the total flow of estimated earned revenue to adistrict
under the FSP. The reduction in FSP state aid payments may apply to
any FSP state aid sources of estimated earned revenue. The reductions
in FSP state aid will be proportionately deducted from each FSP state
aid payment for the school year(s).

(2) For digtricts subject to the provisions of TEC, Chapter
41, any reduction for severance payments shall be made to the FSP Tier
| allotment for the district prior to computation of weighted average
daily atendance for purposes of determining the district’s equalized
weadlth level.

(3) Reductionsin FSP amountsarising from severance pay-
mentswill not affect the district’ s requirements to comply with al pro-
visions of TEC, Chapter 42, to provide educationa services to special
populations and other provisions of TEC, Chapter 42.

(d) Audit. Accurate reporting of a district’s Superintendent
Payment Disclosure Form is subject to audit by the TEA division re-
sponsiblefor school financia audits. The audit shall examine amounts

§105.1023.  Severance Paymentsto Superintendents Prior to Septem-
ber 1, 2001.

(8 Applicability. The provisions of this section apply to any
payments made to a superintendent based upon a written agreement
entered into prior to September 1, 2001. An independent school district
may elect to apply the provisions of §105.1021 of this title (relating to
Severance Payments to Superintendents After September 1, 2001) to
any agreement subject to this section.

(b) Déefinitions.

(1) Severance Payment--Any amount paid by the board of
trustees of an independent school digtrict to or in beha f of asuperinten-
dent on early termination of the superintendent’ s contract that exceeds
the amount earned by the superintendent under the contract as of the
date of termination, including any amount that exceeds the amount of
earned standard salary and benefits that is paid as a condition of ter-
mination of the contract. Payments to a former superintendent who
remains employed by a school district in another capacity or contracts
with aschool district for services may be severance paymentsin whole
or in part, if the payments are compensation for the early termination
of a prior employment agreement. A severance payment does not in-
clude a settlement payment for actual or threatened litigation separate
from the termination of the employment contract. A severance pay-
ment to a departing superintendent up to the amount paid or equal to
one year's salary and benefits under the superintendent’ s terminated
contract, whichever is less, is deducted from the district’'s Founda-
tion School Program funds, in accordance with Texas Education Code
(TEC), 8§11.201(c), as enacted by the 74th Texas Legislature, 1995.

(2) Superintendent--The educational leader and chief ex-
ecutive officer of an independent school district. "Departing superin-
tendent" means an individua no longer acting as superintendent and
includes aformer superintendent who isemployed by or contracts with
the same school district in any other capacity.

(3) Settlement--A payment made to an employee to settle
actual or threatened litigation, or to resolve an actua or disputed claim
the employee may have against the employer. A settlement does not
include payments for the early termination of a contract. Damages for
early termination of an employment contract, including loss of bene-
fits, are severance payments regardless of whether litigation has com-
menced or the form of the settlement.

(c) Identification. Identification of an independent school dis-
trict subject to reductionsin gate funding attributabl e to severance pay-
ment to superintendent provisionsin TEC, §11.201(c), is based on in-
formation filed by the district with the Texas Education Agency (TEA)
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on the Superintendent Payment Disclosure Form. No report is required
to be filed for payments aready earned and payable under the terms

(3) The commissioner of education may reguire any addi-
tional documentation to evaluate the documentation submitted.

of a terminated employment contract, such as accrued vacation. The
interim superintendent, new superintendent, or school board president
is responsible for timely filing of the Superintendent Payment Disclo-
sure Form. Reporting on the disclosure form is required regardless of
whether the district considers the payment to be a severance payment
within the meaning of TEC, §11.201(c).

(d) Administration.

(1) All payments made to a departing superintendent re-
ported under the Superintendent Payment Disclosure Form are pre-
sumed to be severance payments, up to the total amount to be paid or
one year’s salary and benefits under the terminated contract, whichever
isless. All paymentsin excess of one year’s salary and benefits under
the terminated contract are presumed to be payments in settlement of
potential litigation and not severance payments. A school district may
elect to apply the provisions of §105.1021 of thistitle to any agreement
subject to this section. A school district must submit the Disclosure
Form no later than January 1, 2002, to report severance payments from
agreements signed between May 30, 1995, and August 31, 2001.

(2) A school district may submit documentation with its
Superintendent Payment Disclosure Form to rebut the presumptions
created by this section. Such evidence must demonstrate that the value
to the departing superintendent of the full remaining term of the termi-
nated employment contract is less than the presumptive amount under
this section to reduce the amount of reduction under this section. A dis-
trict submitting documentation to rebut the presumptive amount must
include the following items:

(A) final sSigned agreement terminating the employment
relationship;

(B) canceled check(s) for any payment(s) made to ade-
parting superintendent beyond amounts earned under the contract at the
time the employment relationship is terminated;

(C) Internal Revenue Service Form W-2, Wage and Tax
Statement, reporting payments as supplemental wages (compensation
paid in addition to the employee’s regular wages) and/or special wage
payments (amount paid to an employee or former employeefor services
performed in aprior year) that the district submitsto cover in whole or
in part payments made to a departing superintendent;

(D) worksheet(s) documenting calculation of earned
payroll amounts through last day of employment;

(E) general ledger detail documenting transactions in-
volving payment(s) to a departing superintendent;

(F) minutes of board of trustees documenting gpproval
of afinal agreement to make payment(s) to adeparting superintendent;

(G) employment contract for the most recent contrac-
tual period (year) of employment and for the year immediately preced-
ing, if applicable;

(H) compensation plan or salary schedule for a super-

intendent for the most recent contractual period (year) of employment
and for the year immediately preceding, if applicable;

(1) salary distribution records for the most recent con-
tractual period (year) of employment and for the year immediately pre-
ceding, if applicable; and

(J) board palicy covering employee benefits including
monthly allowances, deferred compensation, vacation days, personal
leave days, and sick leave days in effect a the time of termination of

employment.

(4) Failure to timely submit the Superintendent Payment
Disclosure Form, failure to notify the commissioner of disagreement
with the presumptive amount under this section, failure to submit re-
quired documents with the Superintendent Payment Disclosure Form,
or failure to submit additional documentation within 30 days of request
congtitutes awaiver of adistrict’ s ability to contest the presumption un-
der this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 29, 2001.

TRD-200103727

Criss Cloudt

Associate Commissioner, Accountability Reporting and Research
Texas Education Agency

Earliest possible date of adoption: August 12, 2001

For further information, please call: (512) 463-9701

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 10. TEXASFUNERAL SERVICE
COMMISSION

CHAPTER 201. LICENSING AND
ENFORCEMENT--PRACTICE AND
PROCEDURE

22 TAC §201.5

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Funeral Service Commission or in the Texas Register office,
Room 245, James Ear| Rudder Building, 1019 Brazos Street, Austin.)

The Texas Funeral Service Commission proposes to repeal
§201.5, concerning Transcripts and Cost.

O.C. "Chet" Robbins, Executive Director, has determined that for
the first five-year period this section is in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the section.

O.C."Chet" Robbins, Executive Director, has determined that the
public benefit is that the repeal of this section will get rid of ob-
solete rules. There will be no effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the proposed section.

Comments on the repeal may be submitted to O.C. "Chet" Rob-
bins, Executive Director, Texas Funeral Service Commission,
510 South Congress Avenue, Suite 206, Austin, Texas 78704,
(512) 936-2474 or 1-888-667-4881. Comments may also be
submitted electronically to crob@tfsc.state.tx.us or faxed to
(512) 479-5064.

The repeal is proposed under Section 651.152 of the Texas Oc-
cupation Code, as amended by Section 18 of House Bill 3516,
76th Legislature which authorizes the Commission to issue such
rules and regulations as may be necessary to effect the provi-
sions of this Section.
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No other statutes, articles, or codes are affected by the proposed
repeal.

§201.5. Transcripts and Cost.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 29, 2001.

TRD-200103729

O.C. "Chet" Robbins

Executive Director

Texas Funeral Service Commission

Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 936-2474

¢ ¢ ¢
22 TAC §201.11

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Funeral Service Commission or in the Texas Register office,
Room 245, James Ear| Rudder Building, 1019 Brazos Street, Austin.)

The Texas Funeral Service Commission proposes the repeal of
§201.11, concerning Disciplinary Guidelines. The repeal is be-
ing proposed to allow the proposal of a new §201.11, that will
clarify rules regarding disciplinary guidelines to protect the con-
sumer and maintain the integrity of the funeral industry.

O.C. "Chet" Robbins, Executive Director, Texas Funeral Service
Commission, has determined that for the first five-year period the
repeal is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administrating the
repeal.

Mr. Robbins also has determined that for each year of the first
five years the repeal is in effect the public benefit anticipated as
a result of enforcing the repeal will be enhancement of the pro-
fessional practice of the funeral industry, providing the consumer
with the highest level of professional standards and ethical con-
duct. There will be no effect on small business. There is no
anticipated economic cost to entities who are required to comply
with the repeal as proposed.

Comments on the proposed repeal of §201.11 may be sub-
mitted to O.C. "Chet" Robbins, Executive Director, Texas
Funeral Service Commission, 510 South Congress Av-
enue, Suite 206, Austin, Texas 78704, (512) 936-2474 or
1-888-667-4881. Comments may also be submitted electroni-
cally to crob@tfsc.state.tx.us or faxed to (512) 479-5064.

The repeal is proposed under the Texas Occupation Code,
8651.152 as amended by Section 18 of House Bill 3516,
76th Legislature which authorizes the Commission to issue
such rules and regulations as may be necessary to effect the
provisions of the Section.

The Texas Occupation Code, §651.152 is affected by this pro-
posed section.

§201.11. Disciplinary Guidelines.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 27, 2001.

TRD-200103688

O.C. "Chet" Robbins

Executive Director

Texas Funeral Service Commission

Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 936-2480

¢ ¢ ¢
22 TAC §201.11

The Texas Funeral Service Commission proposes new §201.11,
concerning Disciplinary Guidelines. The section is being pro-
posed to clarify rules regarding disciplinary guidelines to protect
the consumer and maintain the integrity of the funeral industry.

O.C. "Chet" Robbins, Executive Director, Texas Funeral Service
Commission, has determined that for the first five-year period
this section is in effect there will be no fiscal implications for state
or local government as a result of enforcing or administrating the
section.

Mr. Robbins also has determined that for each year of the first
five years the section is in effect the public benefit anticipated as
a result of enforcing the section will be enhancement of the pro-
fessional practice of the funeral industry, providing the consumer
with the highest level of professional standards and ethical con-
duct. There will be no effect on small business. There is no
anticipated economic cost to entities who are required to comply
with the section as proposed.

Comments on the proposed new §201.11 may be submitted to
O.C. "Chet" Robbins, Executive Director, Texas Funeral Service
Commission, 510 South Congress Avenue, Suite 206, Austin,
Texas 78704. (512) 936-2474 or 1-888-667-4881. Comments
may also be submitted electronically to crob@tfsc.state.tx.us or
faxed to (512) 479-5064.

The new section is proposed under the Texas Occupation Code,
8651.152 as amended by Section 18 of House Bill 3516, 76th
Legislature which authorizes the Commission to issue such rules
and regulations as may be necessary to effect the provisions of
the Section.

The Texas Occupation Code, §651.152 is affected by this pro-
posed section.

§201.11. Disciplinary Guidelines.

When the commission finds that a provisiona licensee, individual li-
censeg, funeral establishment or commercial embalming establishment
has committed any of the acts or violated any of the provisions of the
Texas Occupations Code Chapter 651, or any of the provisions of the
rules and regulations promul gated in Chapters 201 - 210 of thistitle, it
shall:

(1) before a SOAH hearing, issue Preiminary finding of
facts and conclusions of law, in addition to imposing appropriate penal -
ties ranging from aletter of warning to monetary administrative penal -
ties of not less $100 but not more than $5,000 for each violation in
accordance with Texas Occupation Code §651.552.

(2) Thefollowing guidelines will be utilized in the setting
of administrative penalties.

(A) Texas Occupation Code §651.451, Certain Fraudu-
lent and Deceptive Acts.

(i) Presentation to the Commission of any license,
certificate or diploma that was illegally or fraudulently obtained, or
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when fraud or deception was used in passing an examination. The im-
personation of, or acting as a proxy for, another in any examination

(1) the advertising or disclosure of prices and
other information regarding the availability of funera services and

required by this Act for a funera director and/or embalmer, (1) and

funeral merchandise that is not deceptive or unfair to consumers; or

(2)--$1,000 - $5,000;
(i) The purchase, sale, barter, or use, or any offer

(1)  agreements for funeral services between any
consumer or group of consumers and funeral directors and embalmers,

to purchase, sale, barter, or use any license, certificate, or transcript

(b)(1) and (2)--$500 - $5,000.

of license or certificate, in or incident to an application to the Com-
mission for license to practice as a funeral director and/or embalmer,
(3)--$1,000 - $5,000;

(iii)  Altering, with fraudulent intent, any funeral di-

(vi) Whenever a licensee, provisional licensee, or
any other person, whether an employee, agent, or representative or
one in any manner associated with afuneral establishment shall solicit
business or offer any inducement, pecuniary or otherwise, for the

rector and/or embalmer license certificate, or transcript of license or

purpose of securing or attempting to secure business of such funeral

certificate, (4)--$1,000 - $5,000;

(iv) The use of any funera director and/or em-
bamer license, certificate, diploma or transcript of any such funeral
director and/or emba mer license, certificate, or diplomathat has been

establishment, unless such solicitation is made pursuant to a permit
issued under Chapter 154 Texas Finance Code, (c)--$1,000 - $5,000.

(E) Texas Occupation Code 8651.455, False or
Mideading Statements Regarding Funeral Merchandise or Funeral

fraudulently purchased, issued, counterfeited, or materially altered,

Services.

(5)--$1,000 - $5,000;
(v) Theimpersonation of alicensed funera director

(i) The use of any statement that mideads or de-
ceives the public, including but not limited to false or misleading state-

or embalmer as authorized by the Act, or permitting or allowing another

ments regarding any legal, religious, or cemetery requirement for fu-

to use a person’s license or certificate to practice as afuneral director

neral merchandise or funera services, (1)--$500 - $5,000;

or embalmer in this state, (6) and (7)--$1,000 - $5,000;
(vi) Presentation of false certificate of word done as

(ii) thepreservative qualities of funeral merchandise
of funeral merchandiseor funeral servicesin preventing or substantially

a provisional licensee (8)--$100 - $2,000.

(B) Texas Occupation Code §651.452, Lack of Fitness
to Practice.

(i) Conviction of a misdemeanor related to the prac-
tice of embalming or funeral directing; or afeony, (1)--$500 - $5,000;

(i) Being unfit to practice as a funeral director
and/or embalmer by reason of insanity and having been adjudged by a
court of competent jurisdiction to be of unsound mind, NONE;

(iii)  Unfitness by reason of present substance abuse,

NONE.

(C) Texas Occupation Code 8§651.453, Unethical Ad-
vertising. The use of any advertising statement of acharacter that mis-
leads or deceives the public or use of, in connection with advertise-

delaying natural decomposition or decay of human remains, (2)--$500
- $5,000;

(iii) the airtight or watertight properties of a casket
or outer enclosure, (3)--$500 - $5,000;

(iv) representations as to licensed personnd in the
operation of afuneral establishment (4)--$500 - $5,000.

(F) Texas Occupation Code §651.456, Unethical Con-
duct Regarding Custody of Dead Human Body

(i) Taking custody of adead human body without the
permission of the person or the agent of the person authorized to make
funeral arrangements for the deceased, (1)(A)--$250 - $5,000;

(i)  or without the permission of the medical exam-
iner or the justice of the peace when a medical examiner or justice of

ments, the names of person who do not hold alicense asafunera direc-

the peace has jurisdiction over the body under Articles 49.02, 49.03,

tor or emba mer and representing them as being so licensed, (1)--$500

49.04, and 49.05, Code of Criminal Procedure, (1)(B)--$250- $5,000;

- $3,000.
(D) Texas Occupation Code §651.454, Other Unethical

(iii) refusing to promptly surrender a dead human
body to a person or agent authorized to make funera arrangements for

Conduct in Soliciting Customers.

(i) Failure by any person arranging for funeral ser-
vices or merchandise to: provide a prospective consumer with a copy

the deceased, (2)--$250 - $5,000.

(G) Texas Occupation Code 8651.457, Unethica Con-
duct Regarding Embalming.

of the brochure required by Section 6E of this Act at the beginning of
the arrangement process (1)--$500 - $5,000;

(i) providearetail pricelist to an individual inquir-

(i) embaming abody without the expressed written
or oral permission of aperson authorized to make funeral arrangements
for the deceased, (a)(1)(A)--$250 - $5,000, or;

ing in person about any funera service or merchandise for that person
to keep, (2)--$500 - $5,000;

(iii)  explain to the customer or prospective customer

(i)  without making a documented reasonabl e effort
over aperiod of at least three hoursto obtain the permission, (B) --$250
- $5,000;

that a contractual agreement for funeral services or merchandise may
not be entered into before the presentation of theretail pricelist to that
person; or (3)--$500 - $5,000

(iv) provide general price information by telephone

(iii) embalming or attempting to embalm without
proper authority a dead human body, evidence of which includes
making an incision on the body, raisng a circulatory vessel of the
body, or injecting a chemical into the body, (2)--$250 - $5,000;

within a reasonable time, (4)--$500 - $5,000;
(v) redtricting, hindering, or attempting to restrict or

(iv) alows the presence or participation of a student
for credit or satisfaction of academic requirements during the embalm-

hinder:

ing of adead human body without complying with §651.407, (3)--$250
- $5,000;
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(v) places a chemicd or substance on or in a dead
human body to disinfect or preserve the body or to restore body tis-

(iii) violation of this chapter, any rule adopted under
this chapter, an order by the commission revoking, suspending, or pro-

sues and structures without holding an embamer’s license, (4)--$250

bating a license, an order assessing and administrative penalty, or an

- $5,000.

(H) Texas Occupation Code 8651.458, Unethica Con-
duct by Funera Establishment. A person violatesthischapter if the per-
son makes adistinction in providing funeral information to a customer

agreement to pay an administrative penalty regardless of whether the
agreement is express or implied by 8651.554, (3)--$500 - $5,000;

(iv) allows the use of adead human body by an em-
balming establishment for research or educational purposes without

regardless of any affiliation of the customer or whether the customer

complying with 8651.407, (4)--$500 - $5,000;

has a present need for the services or merchandise, $100 - $5,000;
() Texas Occupation Code §651.459, Other Unethical

(v) associated with the funeral establishment,
whether as an employee, agent, subcontractor, assignee, owner, or

Conduct In Providing Funeral Services.

(i) willfully makes afase statement on a death cer-
tificate or a document required by this chapter or arule adopted under
this chapter, (a)(1)--$500 - $2,000;

(ii) engagesin fraudulent, unprofessional, or decep-
tive conduct in providing funeral services or merchandiseto acustomer,
(2)--$1,000 - $5,000;

(iii)  dishonest conduct, willful conduct, negligence,
or gross negligence in the practice of embalming or funera directing
that islikely to or doesdeceive, defraud, or otherwise injure the public,

(3)--$500 - $5,000;

(iv) causes the execution of a document by the use
of fraud, deceit, or misrepresentation, (4)--$750 - $5,000;

(v) directly or indirectly employs a person to solicit
individuals or inditutions by whose influence dead bodies may be
turned over to a particular funeral director, embamer or funeral
establishment, (5)--$1,000 -$5,000;

(vi) misappropriates funds held by a license holder,
a funeral establishment, an employee or agent of the funeral establish-
ment, or another depository, that create an obligation to provide a fu-
nera service or merchandise, including retaining for an unreasonable
time excess funds paid by or on behalf of the customer for which the
customer is entitled to arefund, (6)--$250 - $5,000;

(vii) performing acts of funeral directing or embam-
ing that are outside the licensed scope and authority of the licensee, or

otherwise, and whether licensed or unlicensed, to comply with chapter
or arule adopted under this chapter, (5)--$100 - $5,000;

(vi) failure of a funeral establishment to substan-
tially comply with 8651.351 Licensed Required violation is against
the funeral establishment, (b)(1)--$250 - $5,000;

(vii) the funeral establishment or a person acting on
behalf of the funeral establishment violates Chapter 193 or 361, Health
and Safety Code - violation is against the funeral establishment, (2)--
$250 -- $5,000;

(viii) any violation by a funera establishment or a
person acting on behaf of afuneral establishment or any person di-
rectly or indirectly connected with afuneral establishment of Chapter
154, Finance Code or a rule adopted under that chapter, (3)--$250 -
$5,000.

(3) Based upon consideration of the following factors, the
Executive Director or the Executive Director’s designee may use the
following criteria in the assessing of administrative pendlties:

(A) the severity of the offense plus O - 10 points

(B) the danger to the public plus O - 10 points
(C) thenumber of repetition of offense plus0 - 10 points

(D) thenumber of complaintspreviously found justified
against the licensee plus 0 - 10 points

(E) thelength of the time licensee has practiced plus 0

- 10 points

performing acts of funerd directing or embalming in a capacity other
than that of an employee, agent, subcontractor, or assignee of a li-
censed funeral establishment that has contracted to perform those acts,
(7)--$500 - $5,000;

(viii) Statement or implication by afunera director
or embalmer that a consumer’s concern with the cost of any funera
service or funeral merchandiseisimproper or indicatesalack of respect

(F) theactual damage, physicd or otherwise, caused by
the violations; plus O - 10 points

(G) the deterrent effect of the penalty imposed plus O -

10 points

(H) refusal by licenseeto correct or stop violations plus
0 -10 points

for the deceased, (b)--$500 - $5,000;
(ix) Failureby the Funeral Director in Chargeto pro-

(1) pendties imposed for related offenses plus 0 -10

points

vide afuneral director or an emba mer for direction or personal super-
vision for a"first call", (c)--$500 - $5,000.

(J) Texas Occupation Code 8651.460, Prohibited Prac-
tices Related To Failure to Comply With Other Lega Reguirements.

(i) arranges for funera services or merchandise and
fails to provide a customer with a purchase agreement as required by
§651.406, (a)(1)--$500 - $5,000;

(ii) failsto retain and make available to the commis-
sion, on request, copies of all price lists, written notices, embalming
documents, and memoranda of agreement required by this chapter for
two years after the date of distribution or signing, (2)--$250 - $5,000;

(J) any other mitigating or aggravating circumstances
plus or minus O - 10 points

(K) attempts by licensee to correct or gop violaions
minus O - 10 points
(4) Penaltiesimposed by the commission using the guide-
lines of paragraphs (2) and (3) of this section may be imposed for each
violation, but may not exceed the following limitations:

(A) imposition of an administrative penalty not to ex-
ceed $5,000 for each count or separate offense;

(B) utilizing the point system described in paragraph (3)
of this section, atotal point accumulation of 0 - 10 results in a penalty
less than $1,000; 10 - 20 points result in a penalty between $1,000 -
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$2,000; 20 - 30 points result in a $2,000 penalty; 30 - 40 points result
in apenalty between $2,000 - $3,000; 40 - 50 points result in a penalty
of $3,000; 50 - 60 points result in apenalty of between $3,000 - $4,000;
60 - 70 points result in a penalty of $4,000; 70 - 80 points results in a
penalty of $4,500; 80 - 100 points results in a penalty of $5,000.

(5 The provisions of paragraphs (1) - (4) of this section
shall not be construed so as to prohibit other appropriate civil or crim-
inal action and remedy and enforcement under other laws.

(6) After a hearing, or with the waiver of a hearing, the
commission may, in it's discretion, using the disciplinary guidelines
in paragraph (2) of this section,

(A) placealicense on probation for aperiod of time and
subject to such conditions as the commission may specify;

(B) suspend or revoke alicense; or

(C) deny the application for a license.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 27, 2001.

TRD-200103669

O.C. "Chet" Robbins

Executive Director

Texas Funeral Service Commission

Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 936-2480

¢ ¢ ¢

22 TAC §201.13

The Texas Funeral Service Commission proposes an amend-
ment to §201.13, concerning Inspections and Investigations.
The amendment is being proposed to clarify rules regarding
inspections and investigations.

O.C. Robbins, Executive Director, Texas Funeral Service Com-
mission, has determined that for the first five-year period this
section is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administrating the
section.

Mr. Robbins also has determined that for each year of the first
five-year period this section is in effect the public benefit is antic-
ipated as a result of conforming the rule to the enabling statute.
There will no effect on local government. There will be no effect
on small businesses. There is no anticipated economic cost to
persons who are required to comply with the proposed section.

Comments on the proposal may be submitted to O.C. Robbins,
Executive Director, Texas Funeral Service Commission, 510
South Congress Avenue, Suite 206, Austin, Texas 78704,
(512) 936-2474 or 1-888-667-4881. Comments may also be
submitted electronically to www.tfsc.state.tx.usor faxed to (512)
479-5064.

The amendment is proposed under the Texas Occupations
Code, 8651.152 which authorizes the Commission to issue
such rules and regulations as may be necessary to effect the
provisions of the Section.

The Texas Occupation Code, §651.152 is affected by this pro-
posed amendment.

§201.13. Inspections and Investigations.
(@) INSPECTIONS.

(1) Any premise on which embalming or funeral directing
is conducted shall be open at al times to inspection for any violation
of Chapter 651, Texas Occupations Code, or of Chapters 193 or 361,
Health and Safety Code [under Fexas Civil Statutes; Article 4582b; and
under the Health and Safety Code, Chapters 193 and 361], by any agent
of the commission.

(2) [{b)] Each licensed establishment shall be, at a mini-
mum, inspected once every two years [en a annual basis).

(3) [{e)] Theinspector shall review the previousinspection
report on the facility prior to the inspection [and shall nete on the in-
spection checklist any areas of noncompliance that have not been cor-
rected on the inspection form].

(A) A permanent computerized database of inspection
deficiencies shall be maintained for recording the deficiencies reported

by inspectors.

(B) Thecomputerized record will note: the name of the
establishment, the date of inspection, the type of deficiency, proof of
compliance provided within 15 days of inspection, the ingpector’s ini-
tial.

(4) [€d)] Inspections shall be unannounced. Upon enter-
ing the facility, the inspector shall provide agency identification and
state the purpose of the vidit [identify himself and request that an em-
ployee accompany him the inspection]. Theinspector shall
physically inspect the facilities, noting all exceptions on theinspection
checklist. The inspector shall also inspect all required forms and shall
personally draw and inspect a random sample of at least five files of
cases that have been performed since the last inspection date.

(5 [£e)] Upon completion of the inspection, the inspector
shall completeall forms, explain all exceptionsto an establishment rep-
resentative, ask the establishment representative to sign the acknowl-
edgment section, and tell the establishment representative that the es-
tablishment must correct any noted exceptions and provide proof of
[report sueh] corrective action in writing to the commission within 15
days of theinspection. Theinspector shall give one copy of the inspec-
tion form to the establishment representative, forward one copy to the
commission office, and keep one copy for his files.

(b) INVESTIGATIONS.

(1) The commission shall investigate each complaint
received relating to a funeral director, embamer, provisional license
holder, funeral establishment, or other person licensed or registered
under Chapter 651, Texas Occupation Code in accordance with the
Commission Policy and Procedures Manual.

(2) Thebeginning of the invedtigation process shall be the
assignment of atracking number, followed by an intake process to de-
termine if the complaint aleges a violation of statute or rule that the
Commission has the ability to resolve.

(3) Thecomplainant will be notified of receipt of the com-
plaint within ten working days of the assignment of the tracking number
and at least every three months regarding the status of the investigation
until final resolution.

(4) If no alegation of aviolation of statute or rule under
thejurisdiction of the Commission exists, the complaint will be closed,
subject to approval by the executive director, or the executive director’s

designee.
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(5) |If aviolation of law is aleged that would be better
suited for another agency to investigate, the complaint will be for-
warded to that agency and aletter of explanation of the Commission’s
actions sent to the complainant.

(6) A natification of the complaint will be sent to the sub-
ject of the complaint, unless the complaint or subseguent investigation
is covert in nature.

(7) For complaints not dismissed under paragraph (4) of
this subsection or referred under paragraph (5) of this subsection the
investigator will submit a preliminary report in summary form includ-
ing a Findings of Fact and Conclusions of Law to the commission for
consideration.

(8) Once the commission has voted on a finding of fault
or no fault the executive director will assess an administrative penalty
utilizing the guidelines in §201.11 of thistitle (relating to Disciplinary
Guiddines).

(9) The subject of the investigation will be notified of the
Findings and Conclusions and given 30 daysto respond by either pay-
ing the penalty and accepting any conditions or requesting in writing
an informal conference before a panel of the Board of Commissioners.

(10) The Complainant will be notified of the opportunity
to appear at the informal conference.

(11) The Informa Conference Panel may uphold, reverse,
or modify the preliminary Findings and Conclusions and sanctions. If
the decision of the Informa Conference Panel is accepted, an agreed
resolution will be signed by both the executive director, representing
the Commission and the subject of the investigation or an gppropriate
designee. When the respondent timely performs all obligations under
the agreement, the complaint isclosed and thefinal resol ution reported
to the Board of Commissioners and the complainant.

(12) Disputed complaint cases that cannot be resolved by
informal conference, will be forwarded to the Office of the Attorney
General to prosecute a the State Office of Adminigtrative Hearings
(SOAH), in accordance with the Texas Adminigtrative Procedure Act
and SOAH’s procedural rules found at 1 TAC Chapter 155.

(c) Conclusion of the investigation will be followed by theis-
suance of aletter of dismissal from the Executive Director in appro-
priate circumstances or Findings of Fact, Conclusions of Lawv when a
violation exists.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 27, 2001.

TRD-200103654

O.C "Chet" Robbins

Executive Director

Texas Funeral Service Commission

Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 936-2480

¢ ¢ ¢
22 TAC §201.15

The Texas Funeral Service Commission proposes an amend-
ment to §201.15, concerning Joint Memorandum of Understand-
ing. The rule is amended to conform language with the codifica-
tion of certain Vernon Civil Statutes.

O.C. "Chet" Robbins, Executive Director, Texas Funeral Service
Commission, has determined that for the first five-year period
this section is in effect there will be no fiscal implications for state
or local government as a result of enforcing or administering the
section.

Mr. Robbins has also determined that for the first five-year period
this section is in effect the public benefit will be that the Joint
Memorandum of Understanding with the Department of Banking
and the Department of Insurance continues. There will be no
effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the proposed
section.

Comments on the proposal may be submitted to O.C. "Chet"
Robbins, Executive Director, Texas Funeral Service Commis-
sion, 510 South Congress Avenue, Suite 206, Austin, Texas
78704, (512) 936-2474 or 1-888-667-4881. Comments may
also be submitted electronically to crob@tfsc.state.tx.us or
faxed to (512) 479-5064.

The amendment is proposed under 8651.152 of the Texas Occu-
pation Code, as amended by Section 18 of House Bill 3516, 76th
Legislature which authorizes the Commission to issue such rules
and regulations as may be necessary to effect the provisions of
this Section.

No other statutes, articles, or codes are affected by the proposed
amendment.

§201.15.  Joint Memorandum of Understanding.

(@) Pursuant to Texas Occupations Code, Chapter 651 [Fexas
Civil Statutes; Article 4582b; §4(H)], the Texas Funeral Service Com-
mission (herein referred to as the TFSC), the Texas Department of In-
surance (herein referred to as the TDI), and the Texas Department of
Banking (herein referred to as the DOB) hereby adopt the following
joint memorandum of understanding (JMOU) relating to prepaid fu-
neral services and transactions. The TFSC, TDI, and DOB intend this
memorandum of understanding to serve as a vehicle to assist the three
agencies in their regulatory activities, and to make it as easy as possi-
ble for a consumer with a complaint to have the complaint acted upon
by al three agencies, where appropriate. In order to accomplish this
end, where not statutorily prohibited, the three agencies will sharein-
formation between the agencies which may not be available to the pub-
lic generally under the Open Records Act, Texas Civil Statutes, Article
6252-17a. Such information will be transmitted between agencies with
the notation on the information that it is considered confidential, is be-
ing furnished to the other agencies in furtherance of their joint respon-
sibilities as state agenciesin enforcing their respective statutes, and that
it may not be disseminated to others except as required.

(b) Responsibilities of each agency in regulating prepaid fu-
neral services and transactions:[-]

(1) The Texas Funeral Service Commission is responsible
for the following:

(A) licensing funeral directors,and embalmers, pro-
visional [apprentice] funera directors apprentice [and] embalmers
[(Fexas Civil Statutes; Article 4582b; 83)] and funeral establishments
[(Texas Civil Statutes; Article 4582b; 84(A))]. The TFSC may refuse
to license a person or establishment that violates Chapter 154, Texas
Finance Code [Texas Civil Statutes; Article 548b;] under Texas
Occupations Code §651.460(b)(3). [Texas Civil Statutes; Article
4582b; §3(H)}(10)]

(B) taking action against any licensee violating Chapter
154, Texas Finance Code [Article 548b] under Texas Occupations Code
§651.460(b)(3) [Fexas Civil Statutes; Article 4582b; §3(H)(16)].
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(C) taking action against any funeral director in charge
and/or funeral establishment for violations of Chapter 154, Texas
Finance Code [Article 548b], by persons directly or indirectly con-
nected to the funeral establishment, under Texas Occupations Code

(2) Texas Funera Service Commission. The TFSC may
impose an administrative penalty, issue a reprimand, or revoke, sus-
pend, or place on probation any licensee who violates Chapter 154,
Texas Finance Code [Article 548b]. The recommended range of ad-

§651.460(b)(3) [Texas Civil Statutes; Article 4582b, S4(DYL)() and
S4(E)).

(2) The Texas Department of Banking is responsible for
administering Chapter 154, Texas Finance Code [Texas Civil Statutes;
Artiele 548b], including, but not limited to, the following:

(A) issuing permits to sell prepaid funeral services or
funeral merchandise pursuant to Chapter 154, Texas Finance Code
[Texas Civil Statutes; Article 548b; 81 and §3].

(B) approving forms for sales contracts pursuant to
Chapter 154, Texas Finance Code [Texas Civil Statutes; Article 548b;
82].

(C) canceling or refusing to renew permits pursuant to
Chapter 154, Texas Finance Code [Texas Civil Statutes; Article 548b;
84]; and providing notice of alleged violations to the attorney general
of Texas and to sellers pursuant to Chapter 154, Texas Finance Code
[Texas Civil Statutes; Article 548b, §9(e) and (f)];

(D) approving the release or withdrawal of funds under

certain circumstances or for certain purposes, pursuant to Chapter 154,
Texas Finance Code [Texas Civil Statutes; Article 548b; §5(3); (4) and

Gl

(E) providing for reporting requirements and perform-
ing examinations under Chapter 154, Texas Finance Code [Fexas Civit
Statutes; Article 548b; §7 and §8(a)];

(F) maintaining aguaranty fund with respect to prepaid
funeral benefits owned by trusts, pursuant to Chapter 154, Texas Fi-
nance Code [Texas Civil Statutes; Article 548b; §8A].

(3) (No change)

() (No change)

(d) Procedures to be used by each agency in investigating a
complaint.
(1) (No change)
(2) The Texas Funera Service Commission.

(A) TheTFSC, in accordance with Chapter 154, Texas
Finance Code [Texas Civil Statutes; Article 4582b; S4(DY{(2)(b)], will
investigate violations of prepaid funeral services only if the investiga-
tion does not interfere with or duplicate an investigation conducted by
the DOB.

(B) (No change)
(3) Texas Department of Banking.
(A)-(C) (No change)

(D) Intheevent that alicensee under the TFSC'sjuris-
dictionisfound[; after hearing;] to have violated one or moreprovisions
of Texas Occupations Code, Chapter 651 [Article 548b], the DOB will
inform the TFSC of the violation(s) in writing and provide documen-
tation supporting the occurrence of the violation(s).

(4) (No change)
(e)-(f) (No change.)

(g) Administrative penalties each agency imposes for viola-
tions.

(1) (Nochange)

ministrative penalty for aviolation of Chapter 154, Texas Finance Code
[Article 548b] is $500 - $5,000[- Also; a funeral establishment may
be assessed an administrative penalty fee of $250 to $5,000] for each
violation of Chapter 154, Texas Finance Code [Article 548b] by a per-
son directly or indirectly connected to the funeral establishment, under
§201.11(a)(6) and (25) of thistitle (relating to Disciplinary Guidelines).

(3) Texas Department of Banking. The DOB may impose
the following administrative penalties.

(A) cancel apermit or refuseto renew apermit pursuant
to Chapter 154, Texas Finance Code [Texas Civil Statutes; Article 548b;
84].

(B) seize prepaid funeral funds and records of a prior
permit holder pursuant to Chapter 154, Texas Finance Code [Texas
Civil Statutes; Article 548b; 84].

(4) (No change)
(h) (No change)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency'’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 26, 2001.

TRD-200103631

O.C. "Chet" Robbins

Executive Director

Texas Funeral Service Commission

Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 936-2474

¢ ¢ ¢

PART 19. POLYGRAPH EXAMINERS
BOARD

CHAPTER 391. POLYGRAPH EXAMINER
INTERNSHIP
22 TAC §391.3, §391.4

The Polygraph Examiners Board proposes amendments to
§391.3 and 8391.4, concerning Intern Sponsor Reporting. The
sections are being amended to delete and add language due
to board review.

Frank DiTucci, Executive Officer, Polygraph Examiners Board,
has determined that the amendments will not result in any fiscal
implications to the state or to units of local government for the
first five year period.

Mr. DiTucci also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated as
a result of enforcing the rules will be updated language. There
will be no effect on small businesses. There are no anticipated
economic costs to persons who are required to comply with the
rules as proposed.

Comments on the amendments may be submitted to: Frank Di-
Tucci, Executive Officer, Polygraph Examiners Board, P.O. Box
4087, Austin, Texas 78773-0001.
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The amendments are proposed under the Polygraph Examiners
Act, Article 4413 (29cc), 86, which provides the board with the
authority to prescribe, adopt, and enforce rules relating to the ad-
ministration and enforcement of the provisions of the Polygraph
Examiners Act, Article 4413 (29cc).

The amendments implement the Polygraph Examiners Act, Arti-
cle 4413 (29cc).

§391.3. Internship Training Schedule.

The following internship schedule has been approved and adopted by
the Board as a minimum type and number of hours of any internship
training program to be utilized in course of supervised instruction:

(1) History and development of polygraph--four hours.
(2) Lega and ethical aspects of polygraph.
(A) Texas Polygraph Examiners Act--10 hours.

(B) Statements and reports, civil rights, examiner and
professional ethics--10 hours.

(3) Physiology--24 hours.
(A) Nervous system, autonomic nervous system.
(i) Sympathetic system.
(ii) Parasympathetic system.
(B) Circulatory system and the heart.
(C) Respiratory system.
(D) Effects of drugs, alcohol, and illness.
(4) Psychology--24 hours.
(A) Generdl.
(B) Abnormal.
(C) Asapplied to polygraphy.
(5) Interrogation and interviews--100 hours.
(A) Receiving case briefing.
(B) Pretestinterview.
(C) Post-test interview.
(6) Chart interpretation--120 hours.
(A) All types of tests and responses.
(B) Chart marking.

(C) Testresults: No Deception Indicated, Deception In-
dicated, Inconclusive or No Opinion.

(7) Question formulation and test construction--120 hours.
(A) All types of tests.
(B) All types of questions.
(C) Semarntics.
(8) Instrumentation--10 hours.
(A) Construction and maintenance.
(B) Trouble shooting.
(C) Nomenclature.
(9) Summary and general review --10 hours.

(10) Supervised testing and interviewing--minimum of 30
tests.

(11) Counseling and critique as required in opinion of
SpOoNSor.

(12) A list of approved polygraph schools be maintained in
the Board office and will be made available upon request. Board ap-
proval of apolygraph school will be based on current American Poly-
graph Association (A.PA.) accreditation[These Board approved poly-
graph schools the Board normally provides a list of current reference
material and that information will be made available to sponsor and in-
terns upon request].

(13) TheBoard may request and requireinspection and re-
view of the internship program of any licensed examiner or internee
at any time to ascertain compliance with the program approved by the
Board.

(14) Each sponsoring polygraph examiner shall submit to
the Board progress reports every 60 days from the date of Board ap-
proval of theinternship on eachintern on formsfurnished by the Board.
To serve asasponsor for anintern polygraph examiner, aTexaslicensed
polygraph examiner must have held an original Texas polygraph license
continuoudly for at least two years immediately preceding the applica-
tion and completed a minimum of 40 hours of continuing education in
the two years immediately proceeding the sponsorship. Documenta-
tion of this continuing education must be on file with the Board office
prior to approval of the examiner as a sponsor.

(15) Nolicensed examiner shall have morethantwointerns
under his sponsorship at any one time.

(16) The Secretary of the Board and/or the Executive Of-
ficer may approve an intern applicant who meets the qualifications set
forth in 8391.2 of thistitle (relating to Procedure and Qualifications)
and:

(A) whoisagraduate of apolygraph examiners course
approved by the Board and has completed not less than six months of
internship training; or

(B) whoisnot agraduate of an approved polygraph ex-
aminers course and has completed not lessthan 12 months of internship
training; and

(C) the Executive Officer may approve an intern appli-
cant who meets the qualifications set forth in §391.2 of thistitle (relat-
ing to Procedure and Qualifications).

(17) Theintern licensing period shall begin:

(A) on the date of the first class day, of a Board ap-
proved polygraph basic school and continue aslong as the intern main-
tains a passing grade in that class provided the intern has, prior to the
commencement of the school, completed al of the requirementsfor the
intern license;

(B) if the school has begun and the applicant has not
completed al of the requirements for licensure, the internship shall
begin on the date the applicant is approved for the intern license; or

(C) if the applicant is not a graduate of an approved
polygraph examiners course but intends to complete not less than 12
months of internship training; the internship shall begin on the date the
applicant is approved for the intern license by the Board.

§391.4. Sate Examinations for Polygraph Examiners License.

State examinations for polygraph examiner license shall conform with
the following.

(1) When an intern becomes €eligible, as provided by law,
theintern may take the state examination for a polygraph examiners li-
cense under the direct supervision of the Board. Theintern can takethe
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academic and scenario portions of the licensing examination under the
Director supervision any time after successful graduation from aBoard
approved polygraph school. The oral board portion of thelicensing ex-
amination can only be taken after the intern has completed six (6) full
months of internship under a sponsoring, licensed examiner.

(2) Such examinations shall be held at Austin, Texas, or at
other locations designated by the Board. Persons eligible to take the
examination will be notified of the time, date, and |ocation.

(3) Examinations shall be held at the discretion of the
Board, [ quarterly Board meetings] the dates, locations, and times being
designated by the Board.

(4) Examinationsshall consist of and include questions re-
lating to those topics set forth in the internship training schedule and a
presentation of actual polygraph examinations conducted by the appli-
cant during their internship training for Board evaluation.

(5) Thegradesby all grading memberson thelicensing ex-
aminationswill be totaled and averaged and a grade of seventy percent
(70%) must be obtained in order to pass.

(6) Failure to pass any portion[phase] of the examination
shall require such person to retakethat portion [phase] failed. No poly-
graph examiner’s license shall be issued until the intern has passed al

portions [phases] of the examination.

(7) Persons failing any portion(s)[phase (s)] thereof may
retake the portion(s) [phase(s)] at the next scheduled examination date,

provided that such personis qualified to retake the portion(s)[phase(s)]
under thelaw or as set forth herein under the rules and regul ations per-
taining to interns. Provided further that if any person taking and failing
any portion[phase] of such examination for the third time, such person
shall not be eligible to take another examination until the expiration
of twelve(12) months from the date of the last examination, providing
such person is otherwise qualified to take such examination by law and
under the applicable regulations.

(8) Whenaninternfailstheoriginal licensing examination,
or any portion[phase] thereof, the intern shall not be permitted to en-
gage in any actua polygraph testing until such time as the intern and
the sponsor have reviewed thefailing examination with amember of the
Board or a member of the Board's staff at the discretion of the Board
chairman. The time, date, and place of the review will be designated
by the Board or its staff. The sponsor shall furnish the Chairperson
or their designated representative with a written affidavit stating what
corrective action will be taken or an oral discussion of those corrective
actions acceptable to the Chairperson.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 2, 2001.

TRD-200103756

Frank DiTucci

Executive Officer

Polygraph Examiners Board

Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 424-2058

¢ ¢ ¢

CHAPTER 395. CODE OF OPERATING
PROCEDURE OF POLY GRAPH EXAMINERS
22 TAC §8395.2, 395.8, 395.10, 395.11, 395.18

The Polygraph Examiners Board proposes amendments to
88395.2, 395.8, 395.10, 395.11, and new §395.18, concerning
Code of Operating Procedure of Polygraph Examiners. The
sections are being amended to delete and add language due
to board review.

Frank DiTucci, Executive Officer, Polygraph Examiners Board,
has determined that the amendments and new section will not
result in any fiscal implications to the state or to units of local
government for the first five year period.

Mr. DiTucci also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated
as a result of enforcing the rules will be updated language in
accordance with board review. There will be no effect on small
businesses. There are no anticipated economic costs to persons
who are required to comply with the rules as proposed.

Comments on the amendments may be submitted to: Frank Di-
Tucci, Executive Officer, Polygraph Examiners Board, P.O. Box
4087, Austin, Texas 78773-0001.

The amendments and new section are proposed under the Poly-
graph Examiners Act, Article 4413 (29cc), 86, which provides the
board with the authority to prescribe, adopt, and enforce rules re-
lating to the administration and enforcement of the provisions of
the Polygraph Examiners Act, Article 4413 (29cc).

The amendments and new section implement the Polygraph Ex-
aminers Act, Article 4413 (29cc).

§395.2. Marking Questions and Answer.

All questions asked a subject during a polygraph examination by the
examiner and all examinee's [subject’s] answers shall be marked on
each polygraph chart as well as the corresponding question list. The
chart[Sueh] marking shall be accomplished by making a stimulus
mark at the exact point on each polygraph chart where questions
commenced, concluded, and the examine€ qsubject’s] answer was
given. Each polygraph examination administered shall have a written
question sheet which contains the exact wording of every question
asked. The use of abbreviations is prohibited, unless they are defined
on the question sheet for that polygraph examination. Questions
on these question sheets may be identified by numbers, letters, or
any number, or combination [thereof. Each question asked on every
polygraph chart shall be noted by marking the letter, number, or
ecombination] of same. The notation of these questions on the question
sheet should be in the proximate area of the stimulus marks on the
polygraph chart so that the relationship of the question asked on the
chart and the exact wording of the question on the question sheet may
be reasonably identified. Question sheets shall be regarded as pertinent
documents [papers] and subject to filing and retention requirements
identified in this Act, Regulation 395.4.

§395.8. Questions Asked Two Separate Times.

The examiner shall not render a verbal or written [adverse] opinion,
based on chart analysis, until the same pertinent or relevant questions
have been asked the examinee [subject] a minimum of two (2) separate
times.

§395.10. Examination Results.

(@ The polygraph examiner shall advise the examinee of the
results of the examination prior to the termination of the polygraph
examination. Theresults will be conveyed to the examinee as:

(1) deception indicated;
(2) no deception indicated;[or]
(3) Inconclusive; or[]
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(4) noopinion.

(b) The examinee [of the examination] shall be given an op-
portunity to explain the relevant question results.

§395.11. Response Intervals.

The polygraph examiner shall allow aminimum of twenty(20) seconds
between each question to allow the subject ample time to physiologi-
cally respond to each verbal stimulus. Note: The twenty (20) second
period is measured [20 seconds] from the commencement [termina-
tion] of one question until the commencement of the next question, or
the ending of the examination. There is no testing technique, involv-
ing an examinee being tested, that is excluded from thisrule. Thisrule
does not apply to chart markings such as the announcement of the start
of the examination nor does it gpply to any comment made by the ex-
aminer during the examination that does not require an answer from
the examinee such as answering and/or movement instructions by the
examiner.

8395.18. No Interrogation on Political, Racial, or Religious Beliefs.

The polygraph examiner shall not include in the testing phase, ques-
tions that are intended to inquireinto or develop information about an
examinee' sreligion, racia or political beliefs except when it isrelevant
to a specific investigation.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 2, 2001.

TRD-200103758

Frank DiTucci

Executive Officer

Polygraph Examiners Board

Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 424-2058

¢ ¢ ¢

PART 24. TEXAS BOARD OF
VETERINARY MEDICAL EXAMINERS

CHAPTER 571. LICENSING
SUBCHAPTER A. EXAMINATION
22 TAC §8571.3

The Texas Board of Veterinary Medical Examiners ("Board") pro-
poses amendments to §571.3 concerning Eligibility for Examina-
tion and Licensure. The section contains requirements for vet-
erinary licensure in Texas. A graduate of a school or college of
veterinary medicine accredited by the American Veterinary Med-
ical Association ("AVMA") is eligible for licensure by the Board. A
graduate of a college of veterinary medicine not accredited by the
AVMA may become eligible for licensure if the graduate secures
a certificate from the Educational Commission for Foreign Veteri-
nary Graduates ("ECFVG") program. The American Association
of Veterinary State Boards ("AAVSB") is developing a veterinary
education equivalency program called the Program for Assess-
ment of Veterinary Education Equivalence ("PAVE") that will be
an alternative to the ECFVG program. The amendments will in-
form prospective licensees that graduates of a non-accredited
college of veterinary medicine may become eligible by complet-
ing and obtaining a certificate from either the ECFVG program
or PAVE.

Mr. Ron Allen, Executive Director, has determined that for the
first five-year period the amended section is in effect there will
be no fiscal implications for state or local government as a result
of enforcing or administering the section. Mr. Allen has also
determined that for the first five years the section is in effect the
public benefit anticipated as a result of enforcing the section will
be to provide graduates of non-accredited veterinary schools a
choice of which equivalency program to pursue, based on their
particular needs. There will be no effect on small businesses.
There will be no anticipated economic cost to persons required
to comply with the amended section as proposed.

Comments on the proposed amendments may be submitted
in writing to Judy Huppert, Texas Board of Veterinary Medical
Examiners, 333 Guadalupe, Suite 2-330, Austin, Texas 78701-
3998, phone (512) 305-7555, and must be received by Septem-
ber 1, 2001.

The amendments are proposed under the authority of the Veteri-
nary Licensing Act, Texas Occupations Code, Section 801.151
(a) which states that the Board may adopt rules necessary to ad-
minister the chapter.

The amendments affect the Veterinary Licensing Act, Texas Oc-
cupations Code, Section 801.252 which pertains to licensing el-
igibility requirements.

§571.3. Eligibility for Examination and Licensure
(@ (No change)
(b) Quadlifications of Licensees.

(1) To be€digible for licensure, an applicant must present
satisfactory proof to the Board that the applicant:

(A) isat least 18 years of age;
(B) hasobtained at least a passing score on:

(i) the NAVLE if an applicant sits for that examina-
tion subsequent to its inauguration date; or

(ii) the national examination if an applicant sat for
that examination prior to the inauguration date of the NAVLE; and

(iii) the SBE; and

(C) is agraduate of a school or college of veterinary
medicine that is approved by the Board and accredited by the Council
on Education of the American Veterinary Medical Association
(AVMA). Applicants who are graduates of a school or college of
veterinary medicine not accredited by the Council on Education of the
AVMA are eligible provided that the applicant presents satisfactory
proof to the Board that the applicant is agraduate of a school or college
of veterinary medicine and possesses an Educational Commission for
Foreign Veterinary Graduates (ECFVG) Certificate or a Program for
Assessment of Veterinary Education Equivalence (PAVE) Certificate.
The Board may refuse to issue a license to an applicant who meetsthe
qualification criteria but is otherwise disqualified as provided in the
Texas Occupations Code, §801.401.

(2) - (3) (No change)
() (No change)

(d) Licensing Examination
(1) Eligibility

(A) An applicant may sit for the NAVLE or the SBE
provided that the requirements of subsection (c) of this section have
been met and the applicant is a graduate of:
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(i) an approved and accredited veterinary medical
school or college, as defined in subsection (b) (1)(C) [(3)] of this sec-
tion; or

(ii) a veterinary medical school or college not ap-
proved and accredited, as defined in subsection (b) (1)(C) [(3)] of this
section, but who has obtained an ECFVG Certificate or a PAVE Cer-
tificate.

(B) A person must first take and pass the national ex-
amination or the NAVLE in order to sit for the SBE.

(2) Eligibility Prior to Graduation. An applicant who has
not graduated from veterinary medical school may sit for examinations
provided the following conditions have been complied with:

(A) To sit for the SBE, an applicant must be enrolled
in an approved and accredited veterinary medical school or college as
defined in subsection (b) (1)(C)}3)} and must obtain a document from
the Dean of the school or college from which the applicant expects to
graduate certifying that the applicant is within 60 days of completion
of aveterinary college program and is expected to graduate.

(B) Anapplicant enrolled in ajoint or combined degree
program who has completed the applicant’ s veterinary medical educa-
tion but has not received a diploma or transcript certifying award of
the applicant’s DVM degree, must obtain aletter from the Dean of the
school or college of veterinary medicine stating the applicant did in
fact graduate before the applicant is eligible to sit for the SBE or the
NAVLE.

(C) Tosit for the NAVLE, a candidate must, at the time
an application is submitted, demonstrate that the candidate is within
six (6) months of the expected graduation date falling within the ap-
propriate testing window and comply with all of the NBEC's testing
reguirements for the NAVLE.

(3) - (7) (No change)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 27, 2001.

TRD-200103678

Ron Allen

Executive Director

Texas Board of Veterinary Medical Examiners
Proposed date of adoption: October 18, 2001

For further information, please call: (512) 305-7555

¢ ¢ ¢

22 TAC §571.4

The Texas Board of Veterinary Medical Examiners proposes
amendments to 8571.4 concerning Special Licenses. The
amendments update and clarify the requirements for issuance
of a special license to a particular category of veterinarians.
Under existing law and rules, a graduate of a school or college
of veterinary medicine accredited by the American Veterinary
Medical Association ("AVMA") is eligible for special licensure
by the Board. A graduate of a college of veterinary medicine
not accredited by the AVMA may become eligible for licensure
if the graduate secures a certificate from the Educational
Commission for Foreign Veterinary Graduates ("ECFVG")
program. The American Association of Veterinary State Boards
("AAVSB") is developing a veterinary education equivalency
program called the Program for Assessment of Veterinary

Education Equivalence ("PAVE") that will be an alternative to
the ECFVG program. The amendments will inform prospective
licensees that graduates of a non-accredited college of vet-
erinary medicine may become eligible for special licensure by
completing and obtaining a certificate from either the ECFVG
program or PAVE.

In addition, the section is amended to reflect legislation passed
by the 77th Texas Legislature which provides that an applicant for
special licensure who is not a graduate of a board approved vet-
erinary program at an institution of higher education or who does
not possess and ECFVG or PAVE certificate may be licensed if
the applicant provides to the Board a written affirmation by the
dean of an approved veterinary program in Texas or the execu-
tive director of the Texas Animal Health Commission or the ex-
ecutive director of the Texas Veterinary Medical Diagnostic Lab-
oratory that the applicant meets a critical need for staffing at the
named entities and is certified by a nationally recognized veteri-
nary specialty board or is eligible for that certification.

Mr. Ron Allen, Executive Director, has determined that for the
first five-year period the amended section is in effect there will
be no fiscal implications for state or local government as a result
of enforcing or administering the section.

Mr. Allen has also determined that for the first five years the
section is in effect the public benefit anticipated as a result of
enforcing the section will be to provide graduates of non-accred-
ited veterinary schools a choice of which equivalency program
to pursue, based on their particular needs. Another public ben-
efit will be that public entities that hire veterinarians will be able
to select staff from a larger pool of qualified persons. There will
be no effect on small businesses. There will be no anticipated
economic cost to persons required to comply with the amended
section as proposed.

Comments on the proposed amendments may be submitted
in writing to Judy Huppert, Texas Board of Veterinary Med-
ical Examiners, 333 Guadalupe, Suite 2-330, Austin, Texas
78701-3998, phone (512) 305-7555, and must be received by
September 1, 2001. The amendments are proposed under the
authority of the Veterinary Licensing Act, Texas Occupations
Code, 8801.151 (a) which states that the Board may adopt rules
necessary to administer the chapter.

The amendments affect the Veterinary Licensing Act, Texas Oc-
cupations Code, §801.256 which pertains to special licenses.

8§571.4. Special Licenses.

(@) General requirementsfor licensure; examination scores; is-
suance and renewal. [Section 10A provisions: Under the provisions
of the Veterinary Licensing Act; 810A; the State Board of Veterinary
nation to applicants for Special Licensure at least annually under the
following conditions.]

(1) The board shall schedule a jurisprudence examination
at least once a year for applicants for special licenses. [Candidates for
Special Licensure must be identified to the board, in writing, from the
empleying or controlling authority as meeting the provisions of §10A.
cific official duties that require a Specia License. A board-approved
program &t an institution of higher education shall mean any program
which is recognized and accredited, or in the accreditation process, by
an appropriate body of the American Veterinary Medical Association.]

(2) Anapplicant for aspecial license under §801.256 (a)(1)
- (3), Texas Occupations Code, must:
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(A) bea least 21 years of age;

(B) be a graduate of a board approved veterinary
program at an institution of higher education or possess an Educational
Commission for Foreign Veterinary Graduates (ECFVG) Certificate
or a Program for Assessment of Veterinary Education Equivalence
(PAVE) Certificate; or

(C) provide to the board a written affirmation by the

(1) beagraduate of a board approved veterinary program
at an ingtitution of higher education [an AVMA- aceredited college of
veterinary medieine] or possessan ECFVG or PAVE Certificate [issued
by the AVMA];

(2) belicensed in another United States[U-S:] jurisdiction;

(3) not currently be holding aspecial licenseunder this sec-
tion; and [any ether paragraph of Veterinary Practice Act; §810A]

dean of aboard approved veterinary program at an ingtitution of higher
education in this state or the executive director of the Texas Animal
Health Commission or the executive director of the Texas Veterinary
Medical Diagnostic Laboratory that the applicant:

(i) meetsacritical need for staffing at the institution
of higher education or the Texas Anima Heath Commission or the
Texas Veterinary Medical Diagnostic Laboratory; and

(ii) iscertified by anationally recognized veterinary
specidty board or is digible for that certification; and

(D) pass the board's jurisprudence examination. The
applicant must submit a completed application for examination to the
board [effices] by no later than forty-five (45) [45] days prior to the ex-
amination date. The completed application includes payment of exam-
ination feesand certification from the gpplicant’ s employer [employing
official] attesting to the applicant’s employment position.

(3) For purposes of this section, a "board approved veteri-
nary program a an institution of higher education" means any pro-
gram which is recognized and accredited by an appropriate body of
the American Veterinary Medical Association (AVMA).

(4) [(3)]The applicant must submit with his application a
written statement from his employer describing the applicant’s offi-

(4) [shall] have a certification from an employing sponsor
or controlling authority approved by the board [whe will eertify] that
the need for a specia license [Special License] exists. [and:]

[(5) bedeemed competentinthefield for which the Special

(c) Theboard may issue aspecial licenseto an applicant for an
unrepresented or under represented specialty practiceif the board finds
thatfNeed Criteria- 1n making a determination if a field is unfunder-
represented, the board shall consider empirical and statistical evidence
that}:

(1) there is a need, shortage, or demand for the specialty
practlce in the State of Texas; [there is a need or demand for that vet-

erinary discipline; and]

(2) the applicant is competent to practice veterinary
medicine in the particular specialty; and [that there is a shortage of
DVMs practicing that veterinary discipline]

(3) theapplicant hastaken and passed the juri sprudence ex-
amination for special license.

(d) Change of special license status. A request by the holder
of aspecial license to change the license from one category to another

cial dutiesthat require the issuance of a specid license under §801.256

must be submitted to the board for approval.

(®(1) - (3), Texas Occupations Code. Upon completion of thejurispru
dence examination, [State Board Jurisprudence Examination; each ap-
phicant shall receive aletter of netification from] the board shall notify
[notifying] the applicant of the pass/fail results. A grade of 75% has
been established as the minimum passing grade. For successful candi-
dates, the letter shall constitute the special license [adthority] for lim-
ited practice in the State of Texas [in accordance with each applicant's

certified employment position].

(5 [€4)] A specid license [Special License] will beissued
for the calendar year in which the requirements for licensure have been
met. Annually thereafter, a renewal certificate [special Heense] will
be issued upon receipt of aregistration renewal form which has been
re-certified by the employing official and [also upen] payment of the
annual registration fee.

(6) [(5)] A special licenseis subject to the renewal require-
ments set out in §801.303, Texas Occupations Code. [Renewals with
Civil Statutes, Article 8890, 8§12 (1) - (6)]

(@) [{6)] An gppllcan [Applicants] who fails [iahl] theju-
risprudence examination for specia license [State Board 3
Examination] and wishes [wish] to be re-examined[;] will be required
to resubmit an application and fees for a later [the next] scheduled ju-
risprudence examination. [or ater; Special Licensing Examination:]

(b) Applicant requirements for unrepresented or under repre-
sented specialty practice. An applicant for a specid license to practice
aveterinary medicine speciaty in this state must: [Applicant Criteria:
Applicantsfor aSpecid License applying under the Veterinary Practice
Act; 810A (4) {unfunderrepresented) shall meet the following eriteria]

[(d) Competency Criteria. In determining competence, the
board shall consider one or more of the following:}
[@) that the applicant has taken and passed the required
licensing examinations in another state or jurisdiction;}

[(2) that the applicant holds a certificate of special compe-
tency issued by a specidty board as recognized by the AVMA:]
[(3) that the applicant take and pass the Texas Jurispru-
dence examination.]
[(e) Generdl. A changein status from one specid license cat-
egory to another must be approved by the board.}
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 27, 2001.
TRD-200103679

Ron Allen

Executive Director

Texas Board of Veterinary Medical Examiners

Proposed date of adoption: October 18, 2001

For further information, please call: (512) 305-7555

¢ ¢ ¢
22 TAC 8§8571.18

The Texas Board of Veterinary Medical Examiners proposes an
amendment to 8571.18 concerning Provisional Licensure. A
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graduate of a school or college of veterinary medicine accred-
ited by the American Veterinary Medical Association ("AVMA™)
is eligible for provisional licensure by the Board. A graduate of a
college of veterinary medicine not accredited by the AVMA is eli-
gible for provisional licensure if the graduate secures a certificate
from the Educational Commission for Foreign Veterinary Grad-
uates ("ECFVG") program. The American Association of Veteri-
nary State Boards ("AAVSB") is developing a veterinary educa-
tional equivalency program called the Program for Assessment
of Veterinary Education Equivalence ("PAVE") that will be an al-
ternative to the ECFVG program. The amendment will inform
prospective provisional licensees that graduates of a non-ac-
credited college of veterinary medicine may become eligible for
provisional licensure by completing and obtaining a certificate
from either the ECFVG program or PAVE.

Mr. Ron Allen, Executive Director, has determined that for the
first five-year period the section is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the section.

Mr. Allen has also determined that for the first five years the
section is in effect the public benefit anticipated as a result of
enforcing the section will be to provide graduates of non-accred-
ited veterinary schools a choice of which equivalency program
to pursue, based on their particular needs. There will be no ef-
fect on small businesses. There will be no anticipated economic
cost to persons required to comply with the amended section as
proposed.

Comments on the proposed amendment may be submitted
in writing to Judy Huppert, Texas Board of Veterinary Med-
ical Examiners, 333 Guadalupe, Suite 2-330, Austin, Texas
78701-3998, phone (512) 305-7555, and must be received by
September 1, 2001.

The amendment is proposed under the authority of the Vet-
erinary Licensing Act, Texas Occupations Code, 8§801.151
(a) which states that the Board may adopt rules necessary to
administer the chapter.

The amendment affects the Veterinary Licensing Act, Texas
Occupations Code, 8801.257 which pertains to provisional
licenses.

8571.18. Provisional Licensure
(@ (No change)

(b) TheBoard may grant aprovisional license containing spe-
cific practice restrictions to a person who meets the following criteria:

(1) proof of acurrent license in good standing in another
statef;] or jurisdiction of the United States that has licensing require-
ments that are substantially equivalent to the requirements of the Vet-
erinary Licensing Act, Texas Occupations Code, Chapter 801.

(2) proof of receipt of apassing score on the national exam-
ination or NAVLE. The Board may, upon written petition of the appli-
cant, provide an exception to this requirement based on the applicant’s
satisfaction of the other requirements of this section and consideration
of factors set out in section 571.3 (b)(2).

(3) proof of sponsorship by a veterinarian licensed by the
Board who will directly supervise the provisional licensee's practice
during the term of the provisiona license. An applicant requesting
waiver of the sponsorship requirement due to hardship must make a
personal appearance before the Board to obtain a waiver.

(4) passing score on the state board jurisprudence exami-
nation.

(5) payment of the required application fee.

(6) proof of graduation from a college of veterinary
medicine accredited by the Council on Education of the American
Veterinary Medical Association (AVMA) or an Educational Com-
mission for Foreign Veterinary Graduates (ECFVG) Certificate or a
Program for Assessment of Veterinary Education Equivalence (PAVE)
Certificate.

(7) proof of veterinary experience. Thisrequirement canbe
satisfied by letter of reference from aleast two veterinarian employers
or personswith direct knowledge of the applicant’ s veterinary practice
and experience.

©-(9)
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

(No change.)

Filed with the Office of the Secretary of State, on June 27, 2001.

TRD-200103680

Ron Allen

Executive Director

Texas Board of Veterinary Medical Examiners
Proposed date of adoption: October 18, 2001

For further information, please call: (512) 305-7555

¢ ¢ ¢

CHAPTER 573. RULES OF PROFESSIONAL
CONDUCT

SUBCHAPTER B. SUPERVISION OF
PERSONNEL

22 TAC §573.10

The Texas Board of Veterinary Medical Examiners proposes
amendments to 8573.10 concerning Supervision of Non-li-
censed Employees. The amendments update and reorganize
the section and clarify the definition of a registered veterinary
technician ("RVT") and the degree of supervision required of a
veterinarian for a RTV and non-RVT. In addition, this section now
requires that a veterinarian be on-site at livestock markets (auc-
tions) to perform testing for brucellosis or that the veterinarian
provide direct supervision of a non-veterinarian animal health
technician who performs the testing. The livestock markets
have experienced difficulties in securing enough veterinarians
to perform the testing or directly supervise the technicians that
perform the testing. The amendments will reduce this problem
by allowing an animal health technician approved by the Texas
Animal Health Commission (“TAHC") to perform the testing
under the general supervision of a veterinarian approved by the
TAHC.

Mr. Ron Allen, Executive Director, has determined that for the
first five-year period the amended section is in effect there will
be no fiscal implications for state or local government as a result
of enforcing or administering the section.

Mr. Allen has also determined that for the first five years the
amended section is in effect the public benefit anticipated as a
result of enforcing the section will be to eliminate uncertainty
concerning the degree of supervision required of veterinarians
for non-licensed staff and increase the public health and safety
by providing adequate brucellosis testing of animals at livestock
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auctions. There will be no effect on small businesses. There will
be no anticipated economic cost to persons required to comply
with the section as proposed.

Comments on the section may be submitted in writing to Judy
Huppert, Texas State Board of Veterinary Medical Examiners,
333 Guadalupe, Suite 2-330, Austin, Texas 78701-3998, phone
(512) 305-7555, and must be received by September 1, 2001.

The amendments are proposed under the authority of the Vet-
erinary Licensing Act, Texas Occupations Code, §801.151 (a)
which states that the Board may adopt rules necessary to ad-
minister the chapter.

This amended section affects the Veterinary Licensing Act,
Texas Occupations Code, §801.002 which contains the defini-
tions of "direct supervision" and "general supervision."

§573.10. Supervision of Non-Licensed Employees
(@ - (c) (No change))
(d) Delegation Relating to Officia Health/Test Documents

(1) A licensee must personally sign any officia health doc-
umentsissued by thelicensee provided, however, that rabies certificates
may be authenticated by either:

(A) thelicensee's personal signature; or

(B) use of asignature stamp in accordance with the re-
quirements of §8573.51 of this title (relating to Rabies Control).

(2) Theissuance of any pre-signed or pre-stamped official
health documents by alicenseeis aviolation of thisrule.

(3) [(3)] Unless otherwise prohibited by law, [the Aet;
Board rule; state or federal taw] and except as provided in subsection
(d)(4) of this section, alicensee may permit a non-licensed employee
under the licensee’s [hig/her] direct supervision to collect samples
from animals for official tests.

(4) A person approved by the Texas Anima Health Com-
mission (TACH) and under the general supervision of a TACH ap-
proved veterinarian may perform testing for brucellosis a alivestock
market.

(5 A veterinarian shall only allow the use of the veteri-
narian’s (his/her) signature stamp by a non-licensed employee under
direct supervision of the veterinarian.

(e) Responsihility for Acts of Non-Licensed Employees. A
licensee may determine a non-licensed employee's qualifications nec-
essary to perform routine patient care and treatment. The licensee is
directly responsible for all actions of non-licensed employees acting
under the license€' s [histher] directions or authorization. A licensee
failing to properly supervise a non-licensed employee or improperly
delegating care and/or treatment responsibilities may be subject to dis-
ciplinary action by the Board.

(f) Prohibited Services. An unlicensed individual shall not
perform the following health services:

(1) surgery;
(2) invasive dental procedures,

(3) diagnosisand prognosisof animal diseases and/or con-
ditions; or

(4) prescribing drugs and appliances.

(g) [The] Level of Supervision of [en] Non-Licensed Employ-
€es.

(1) A licensee shall determine when general, direct or im-
mediate supervision of a non-licensee’s actions is appropriate, except
where such actions of the non-licensee may otherwise be prohibited

by law. [Generd or Direct supervision as defined by the Aet; shall be
at the discretion and responsibility of the Heensed veterinarian except
where such acts of non-licensees are by the Act or Board
Rule] A licensee [Licensees] should consider both the level of train-
ing and experience when determining level of supervision and duties
of non-licensed employees.

(2) When feasible, alicensee should delegate greater re-
sponsibility to a registered veterinary technician [Registered Veteri-
nary Ieehnleran] (RVT) than to a [ever] non-RVT.[ nen- registered

technicians] An RVT is a person who performs the duties
specified by the American Veterinary Medical Association’s Commit-
tee on Veterinary Technician Education and Activities and is qualified
and registered by the Texas Veterinary Medical Association. R/ Fs
may perform those duties they have been trained to do as set forth by
the American Veterinary Medical Association (Committee on Veteri-
nary Technician Education and Aetwm&s} provided those duties are
performed under the direction, , and responsibility of avet-
eﬂnaﬁanﬁeensedbytheBeard;andsaehduﬁ&sarenetprehibﬁedby
Board Rule, State or Federal law, and where employment of the RVT
ishet an attempt to eireumvent the Act or Board Rule}Under the direct
or immediate supervision of alicensee, an [An] RVT may:

(A) suture existing surgical skin incisions; and
(B) induce anesthesia. [under the direct o immediate
supervision of a veterinarian|
(3) The[These] procedures authorized to be performed by
an RVT in subsection (g)(2) of this section may be performed by anon-

registered veterinary technician only under the immediate supervision
of [by] a veterinarian.

(4) Euthanasia may be performed by a veterinary techni-
cian only under the immediate supervision of a veterinarian.

(h) Emergency Care. [A licensee] In [in] an emergency situa-
tion where prompt treatment is essential for the prevention of death or
alleviation of extreme suffering, a licensee may, after determining the
nature of the emergency(,) and the condition of the animal, issue treat-
ment directions to a non-licensee [an unlicensed person] by means of
telephone, electronic mail or messaging, [of] radio, or facsimile com-
munication. The Board may [ean] take action against a veterinarian
if, in the Board' s sole discretion, the veterinarian uses this authoriza-
tion [the privilege] to circumvent thisrule. The veterinarian assumes
full responsibility for such treatment. However, nothing in thisrule re-
quires alicenseeto accept an animal treated under this rule as a patient
[a €ase] under these circumstances.

(i) Careof Hospitalized Animals. [H is permissible for an] A
non-licensee [unticensed person] may, in the absence of direct super-
vision, [te] follow the oral or written treatment orders of a [ Heensed)]
veterinarian who is caring for a[in the eare of] hospitalized animal(s);
provided however, that the veterinarian has examined the animal (s) and
that avalid veterinarian/client/patient relationship exists.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 27, 2001.
TRD-200103681
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Ron Allen

Executive Director

Texas Board of Veterinary Medical Examiners
Proposed date of adoption: October 18, 2001

For further information, please call: (512) 305-7555

¢ ¢ ¢

SUBCHAPTER G. OTHER PROVISIONS
22 TAC §573.74

The Texas Board of Veterinary Medical Examiners proposes new
8§573.74 concerning Duty to Cooperate with Board. The section
recognizes that the Board'’s staff occasionally encounters unnec-
essary delays in its investigations of complaints and inspections
because of a veterinarian’s inattention to requests for critical in-
formation or refusal to provide such information in a complaint
against the veterinarian. The section directs that a veterinarian
shall cooperate fully with any Board inspection or investigation
and requires that a veterinarian respond within 14 days to re-
quests for information regarding complaints or other requests for
information from the Board.

Mr. Ron Allen, Executive Director, has determined that for the
first five-year period the section is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the section. Mr. Allen has also determined that
for the first five years the section is in effect the public benefit an-
ticipated as a result of enforcing the section will be to encourage
and expedite the settlement of complaints and investigations in
a more efficient manner and better protect the public health and
welfare. There will be no effect on small businesses. There will
be no anticipated economic cost to persons required to comply
with the section as proposed.

Comments on the section may be submitted in writing to Judy
Huppert, Texas State Board of Veterinary Medical Examiners,
333 Guadalupe, Suite 2-330, Austin, Texas 78701-3998, phone
(512) 305-7555, and must be received by September 1, 2001.

The section is proposed under the authority of the Veterinary
Licensing Act, Texas Occupations Code, §801.151 (a) which
states that the Board may adopt rules necessary to administer
the chapter. This section affects the Veterinary Licensing Act,
Texas Occupations Code, Chapter 801.

§573.74. Duty To Cooperate With Board.
A veterinarian shall:

(1) cooperate fully with any Board inspection or investiga-
tion; and

(2) respond within fourteen (14) days to requests for infor-
mation regarding complaints and other requests for information from
the Board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 2, 2001.

TRD-200103754

Ron Allen

Executive Director

Texas Board of Veterinary Medical Examiners
Proposed date of adoption: October 18, 2001

For further information, please call: (512) 305-7555

¢ ¢ ¢

CHAPTER 575. PRACTICE AND PROCEDURE

22 TAC 8§575.24

The Texas Board of Veterinary Medical Examiners proposes new
8575.24 concerning Reprimands. Chapter 801 of the Texas Oc-
cupations Code authorizes the Board to issue reprimands in dis-
ciplinary proceedings. The section designates a reprimand as
formal or informal. Both types of written reprimand are public
documents and are available upon request as public informa-
tion. Formal reprimands are for more serious violations and will
be published in the Board’s newsletter and routinely reported to
the national reporting database of veterinarians. Informal repri-
mands are for less serious violations and will not be published
in the Board’s newsletter and will not be routinely reported to
the national database, but will be available upon request by any
member of the public or the national database. This distinction
addresses the need for all Board disciplinary orders to be avail-
able to the public while preserving the Board'’s interest in assess-
ing and publicizing less severe penalties for minor or technical
violations.

Mr. Ron Allen, Executive Director, has determined that for the
first five-year period the section is in effect there will be no fiscal
implications for state or local governments as a result of enforc-
ing or administering the section. Mr. Allen has also determined
that for the first five years the section is in effect the public bene-
fit anticipated as a result of enforcing the section will be promote
flexibility and fairness in assessing penalties depending on the
severity of the violations. There will be no effect on small busi-
nesses. There will be no anticipated economic cost to persons
required to comply with the section as proposed.

Comments on the section may be submitted in writing to Judy
Huppert, Texas State Board of Veterinary Medical Examiners,
333 Guadalupe, Suite 2-330, Austin, Texas 78701-3998, phone
(512) 305-7555, and must be received by September 1, 2001.

The section is proposed under the authority of the Veterinary
Licensing Act, Texas Occupations Code, 8801.151(a) which
states that the Board may adopt rules necessary to administer
the chapter. The section affects the Veterinary Licensing Act,
Texas Occupations Code, 8§801.401 relating to Disciplinary
Powers of the Board.

§575.24. Reprimands.

(8 A veterinarian subject to disciplinary action by the board
may be reprimanded. A reprimand:

(1) may be formal or informal;
(2) iscontained in awritten order of the board; and

(3) isavailable upon request as public information.
(b) A formal reprimand will be:
(1) published in the board’s newd etter; and

(2) routinely reported to the American Association of Vet-
erinary State Boards (AAV SB) for inclusion in the nationa reporting
database of veterinarians.

(¢) Aninformal reprimand will not be published in the board’s
newsletter and will not be routinely reported to the AAVSB for inclu-
sion in the national reporting database of veterinarians. A copy of an
informal reprimand will be forwarded to the AAVSB if specifically re-
guested by that organization.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 2, 2001.

TRD-200103753

Ron Allen

Executive Director

Texas Board of Veterinary Medical Examiners
Proposed date of adoption: October 18, 2001

For further information, please call: (512) 305-7555

¢ ¢ ¢
TITLE 25. HEALTH SERVICES

PART 1. TEXAS DEPARTMENT OF
HEALTH

CHAPTER 34. WAIVER PROGRAM FOR
MEDICALLY DEPENDENT CHILDREN
25 TAC §34.3

Subject to the approval of the State Medicaid director, the Texas
Department of Health (department) proposes an amendment
to 834.3, concerning the deinstitutionalization of children from
nursing facilities into the Medically Dependent Children Program
(MDCP). The purpose of the proposed amendment will redefine
the population that may access existing MDCP services.

The proposed amendment will allow the department to move el-
igible children from institutions to home and community settings,
if the parents choose this option. The proposed amendment to
834.3 refers to an agreement between the Texas Department of
Human Services and the department to support the placement of
current or prior resident children from Texas nursing facilities into
permanent placement in their homes or community settings. The
children targeted under this provision will have been in place-
ment for continuous institutional long-term care purposes. The
provision excludes institutional placements that are for respite
purposes or the treatment of an acute condition.

The proposed amendment to 834.3(c) resulted from the recogni-
tion that current MDCP deinstitutionalization rules are constrain-
ing, due to the four-month residency requirement.

David Cook, Director of Programs, Administration and Manage-
ment, Texas Department of Human Services (TDHS), has de-
termined for the first five years this proposed section is in effect,
there will be potential fiscal implications to the state government
as a result of administering the sections as proposed. The effect
on state government will mean projected costs to the state of
$46,338, $47,848, $49,283, $50,762, and $52,285 in state fiscal
years 2002, 2003, 2004, 2005, and 2006 respectively, for a total
of $246,516 over these five years for approximately thirty chil-
dren. This fiscal note was calculated and submitted by TDHS
since the deinstitutionalization funding for the potential 30 slots
will be provided by TDHS per the agreement between agencies.

Lee Johnson, Acting Director, Division of Financial Management,
Associateship for Family Health, Texas Department of Health,
has determined that for fiscal years 2002 through 2006, for each
child who is deinstitutionalized, there may be a fiscal impact each
year ranging from a cost of up to $17,155 in state general rev-
enue per child per year to a savings of up to $8,846 per child

per year. Mr. Johnson has determined that for the first five-year
period the amended section is in effect, there will be no fiscal
implications to local government as a result of administering the
section as proposed.

Mr. Johnson has also determined that for each of the first five
years the section is in effect, the public benefits as a result of en-
forcing this section will be that more families in Texas will be able
to keep their children in their own home or community setting.
There may be a positive economic effect on microbusinesses or
small businesses in that nurses, home and community support
agencies, and other qualifying providers of community-based
care will gain revenue once a child is deinstitutionalized, up to an
estimated $104,549 per child in a 12-month period. There may
however be an adverse economic effect on microbusinesses or
small businesses in that any nursing facility that qualifies as a
small or microbusiness will lose revenue once a child is removed
from the facility to a home or community setting. The adverse
economic impact could reach an estimated $88,120 per child in
a 12-month period. There are no economic costs to persons
other than the families of the children who participate. There is
no anticipated impact on local employment.

Comments on the proposal may be submitted in writing to Susan
Penfield, M.D., Bureau of Children’s Health, Texas Department
of Health, 1100 West 49th Street, Austin, Texas 78756, by FAX
at (512) 458-7238, or by telephone at 1-800-252-8023 or (512)
458-7111, extension 3104. Comments will be accepted for 30
days following publication of this proposal in the Texas Register.

The amendment is proposed under the Social Security Act,
81915(c) relating to Medicaid waiver programs for home or
community based services; Chapter 15, 8§1.07, Acts of the
72nd Legislature, First Called Session (1991), as amended
by Chapter 747, Actions of the 73rd Legislature (1993) which
authorizes the Texas Board of Health (board) to adopt rules
necessary to administer the MDCP; and the Health and Safety
Code §12.001, which provides the board with authority to adopt
rules to implement every duty imposed by law on the board, the
department, and the commissioner of health.

This proposed amendment affects Chapter 32 of the Human Re-
sources Code.

§34.3. Participant Eligibility Criteria.
(@ - (b) (Nochange)
(c) Deingtitutionalization.

(1) For purposes of this section, "deinstitutionalization"”
refers to an interagency agreement between the Texas Department
of Human Services and the Texas Department of Health to support
the permanent placement of current and previous resident children of
Texas nursing facilities into their homes and community settings. The
children targeted under this provision will have been in placement for
continuous institutiona long-term care purposes.

(2) "Placement for continuous institutional long term care
purposes,” refers to placement and subsequent residence in an insti-
tution for the purpose of meeting a registrant’s ongoing needs when
the child’'s needs cannot be met in the home on an ongoing basis.
Thisexcludes respite placements and placements for treatment of acute

episodes.
(3) An MDCP interest/waiting list registrant may be con-

sidered for deingtitutionali zation into MDCP at any time since Septem-
ber 1, 1995 if the registrant:
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(A) hasresided in a Texas nursing facility for continu-
ous institutional long term care purposes; or

(B) has resded in another Texas institution, (i.e,
an ICF-MR, hospital, long-term acute care setting), for continuous
institutional long term care purposes, followed by residencein a Texas
nursing facility.

[(1) Any MDCPregistrant who hasresided inaTexasnurs-
ing facility for at least four months since September 1, 1995, may be
if, prior to residency in a Texas nursing facility, the child resided in an-
other institution in Texas for long term care purposes, that time in the
other institution may count towards the four months of residency in a
ence for accessto these slots may be given to those children who were
residing in a Texas nursing facility prior to the effective date of the
rules; if:]

(C) [€A)] hasbeen determined to be Medicaid dligible;
and

(D) [(B)] hasmet al of the criteriain subsection (b) of
this section.

(4 [2)] The names of qualified individuals applying for
nursing facility deinstitutionalization shall be maintained on awaiting
list separate from that for other MDCP registrants.

(5) [€3)]Anindividua applying for nursing facility deinsti-
tutionalization under MDCP shall become eligible for waiver services
under this subsection if:

(A) avacancy designated for qualified individuals un-
der this subsection exists within the waiver; and

(B) the individua’s Texas Index for Level of Effort
(TILE) funding is available to be alocated for home and commu-
nity-base services.

(d) - (i) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State, on June 29, 2001.

TRD-200103723

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 458-7236

¢ ¢ ¢
TITLE 28. INSURANCE

PART 2. TEXAS WORKERS
COMPENSATION COMMISSION

CHAPTER 134. BENEFITS--GUIDELINES
FOR MEDICAL SERVICES, CHARGES, AND
PAYMENTS

SUBCHAPTER A. MEDICAL POLICIES

28 TAC 8§134.1

The Texas Workers’ Compensation Commission (the commis-
sion) proposes amendments to §134.1, concerning use of the
medical fee guidelines. The amendment is proposed to make
8134.1 consistent with other commission rules.

The Texas Register published text shows words proposed to be
added to or deleted from the current text, and should be read to
determine all proposed changes.

Since adoption of §134.1 a number of changes to the commis-
sion’s fee guidelines have been adopted. As a result, the refer-
ences in 8134.1 to the Medical Fee Guidelines, the Pharmaceu-
tical Fee Guidelines, and the Hospital and Ambulatory Surgical
Center Fee Guidelines have become outdated. Subsections (c),
(d), and (e) are proposed to be deleted to remove the outdated
references. Because information regarding the applicability of
the various fee guidelines is contained in the fee guidelines them-
selves, it is not necessary to include this information in §134.1.

In addition, it is proposed that the language "using the codes
from" in subsection (b) be replaced with "in accordance with"
because the fee guidelines will not necessarily contain coding
information within the text of the guidelines. In subsection (f), the
citation to the Workers’ Compensation Act has been updated to
reflect the appropriate Texas Labor Code citation.

Tom Hardy, Director of Medical Review has determined that for
the first five-year period the proposed rule is in effect there will be
no fiscal implications for state or local governments as a result
of enforcing or administering the rule.

Local government and state government as a covered regulated
entity will be impacted in the same manner as described later
in this preamble for persons required to comply with the rule as
proposed.

Mr. Hardy has also determined that for each year of the first
five years the rule as proposed is in effect the public benefits
anticipated as a result of enforcing the rule will be consistency in
the rules under which all Texas worker’'s compensation system
participants function.

There will be no anticipated economic costs to persons who are
required to comply with the rule as proposed.

There will be no costs of compliance for small businesses or mi-
cro businesses. There will be no adverse economic impact on
small businesses or micro-businesses. There will be no differ-
ence in the cost of compliance for small businesses or micro
businesses as compared to large businesses.

Comments on the proposal must be received by 5:00 p.m.,
August 15, 2001. You may comment via the Internet by
accessing the commission’s website at www.twcc.state.tx.us
and then clicking on "Proposed Rules." This medium for
commenting will help you organize your comments by rule
chapter. You may also comment by emailing your comments
to RuleComments@Twcc.state.tx.us or by mailing or delivering
your comments to Nell Cheslock at the Office of the General
Counsel, Mailstop #4-D, Texas Workers’ Compensation Com-
mission, Southfield Building, 4000 South IH-35, Austin, Texas
78704-7491.

Commenters are requested to clearly identify by number the spe-
cific rule and paragraph commented upon. The commission may
not be able to respond to comments that cannot be linked to a
particular proposed rule. Along with your comment, it is sug-
gested that you include the reasoning for the comment in order
for commission staff to fully evaluate your recommendations.
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Based upon various considerations, including comments
received and the staff’s or commissioners’ review of those
comments, or based upon the commissioners’ action at the
public meeting, the rule as adopted may be revised from the
rule as proposed in whole or in part. Persons in support of the
rule as proposed, in whole or in part, may wish to comment to
that effect.

The amendment is proposed under the following statutes which
are associated with the Medical Fee Guidelines: the Texas La-
bor Code § 402.061, which authorizes the commission to adopt
rules necessary to administer the Act; the Texas Labor Code,
8413.002, which requires that the commission’s Medical Review
Division monitor health care providers, insurance carriers and
claimants to ensure compliance with commission rules; the
Texas Labor Code, §413.007, which sets out information to be
maintained by the commission’s Medical Review Division; the
Texas Labor Code, §413.011, which mandates that the commis-
sion by rule establish medical policies and guidelines; the Texas
Labor Code, §413.012, which requires review and revision of the
medical policies and fee guidelines at least every two years; the
Texas Labor Code, 8413.013, which requires the commission
by rule to establish programs related to health care treatments
and services for dispute resolution, monitoring, and review; the
Texas Labor Code, §413.015, which requires insurance carriers
to pay charges for medical services as provided in the statute
and requires that the commission ensure compliance with the
medical policies and fee guidelines through audit and review;
the Texas Labor Code, 8413.016, which provides for refund
of payments made in violation of the medical policies and fee
guidelines; the Texas Labor Code, 8413.017, which provides a
presumption of reasonableness for medical services fees which
are consistent with the medical policies and fee guidelines;
the Texas Labor Code, 8413.019, which provides for payment
of interest on delayed payments refunds or overpayments;
the Texas Labor Code, 8413.031, which provides a procedure
for medical dispute resolution and ; the Texas Labor Code,
8413.044, which provides for sanctions against designated
doctors who are found to be out of compliance with the medical
policies and fee guidelines. No other code, statute, or article is
affected by this rule action.

8134.1. Use of the Fee Guidelines.

(@ The ground rules and the medical service standards and
limitations as established by thefee guidelines shall be used to properly
calculate the payments due to the health care providers.

(b) Health care providers shall bill theinsurance carrier for all
compensableinjuriesin accordance with[using the codes from] the fee
guidelines established by the commission. The health care provider
shall bill the insurance carrier for the health care treatments and ser-
vices performed, and medically necessary to relieve the effects of the
compensable injury and promote recovery.

of thistitle (relating to Medical Fee Guideline).]

[(d) Pharmacists, in settings other than a hospital, shall bill
according to the Pharmaceutical Fee Guideline described in §134.501
of thistitle (relating to Pharmaceutical Fee Guiddine).]

[(e) Hospitals, licensed by Texas Department of Health or
Texas Department of Mental Health and Mental Retardation, and
ambulatory surgical centers; licensed by Texas Department of Health,
shall bill according to the Hospital and Ambulatory Surgical Center
Fee Guiideline deseribed in §134.400 of this title (relating to Hospital

KB} Reimbursement for services not identified in an estab-
lished fee guideline shall be reimbursed at fair and reasonable rates
as described in the Texas Workers' Compensation Act, §413.011
[88-21(b)], until such period that specific fee guidelines are established
by the commission.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 27, 2001.

TRD-200103676

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 804-4287

¢ ¢ ¢

SUBCHAPTER C. MEDICAL FEE
GUIDELINES
28 TAC §8134.202 - 134.208

The Texas Workers’ Compensation Commission (the commis-
sion) proposes new §8134.202 - 134.208, concerning Medical
Fee Guidelines.

These new rules are proposed to comply with statutory man-
dates in the Texas Labor Code. Prior to the 77th Texas Legisla-
tive Session, 2001, §413.011 of the Texas Labor Code required
the commission to adopt rules to establish medical policies and
guidelines relating to fees charged or paid for medical services,
including guidelines relating to payment of fees for specific med-
ical treatments or services. The statute requires that guidelines
for medical services fees be fair and reasonable and designed to
ensure the quality of medical care and to achieve effective medi-
cal cost control. The guidelines may not provide for payment of a
fee in excess of the fee charged for similar treatment of an injured
individual of an equivalent standard of living and paid by that in-
dividual or by someone acting on that individual's behalf. The
commission must consider the increased security of payment af-
forded the Texas Workers’ Compensation Act (the Act) in estab-
lishing the fee guidelines. Currently, reimbursements for medical
treatments and services are established by §134.201 of this ti-
tle (regarding Medical Fee Guideline for Medical Treatments and
Services Provided Under the Texas Workers’ Compensation Act)
and 8134.302 of this title (regarding Dental Fee Guideline). The
Medical Fee Guideline (MFG) provides maximum allowable re-
imbursement (MAR) amounts for care providers (HCPSs) treating
injured workers in Texas.

House Bill (HB) 2600, adopted during the 2001 Texas Legislative
Session, amended §413.011. In addition to the previous require-
ments, the revised statute also requires that the commission use
health care reimbursement policies and guidelines that reflect
the standardized reimbursement structures found in other health
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care delivery systems with minimal modifications to those reim-
bursement methodologies as necessary to meet occupational
injury requirements. To achieve standardization, the commis-
sion is to adopt the most current reimbursement methodologies,
models, and values or weights used by the federal Health Care
Financing Administration (HCFA), including applicable payment
policies relating to coding, billing, and reporting, and may modify
documentation requirements as necessary to meet the require-
ments of §413.053 of the Act (relating to Standards of Reporting
and Billing). In determining appropriate fees, the commission
must also develop conversion factors or other payment adjust-
ment factors taking into account economic indicators in health
care as well as the previous statutory requirements. The com-
mission also must provide for reasonable fees for the evalua-
tion and management of care. The statutory provisions explicitly
state the statute does not adopt the Medicare fee schedule, and
that the commission shall not adopt conversion factors or other
payment adjustment factors based solely on those factors as de-
veloped by the HCFA.

Proposed new §8134.202 - 134.208 establish reimbursement for
professional medical services (all health care except prescrip-
tion drugs or medicines and services of health care facilities)
provided on or after the effective date of the new rules. The
proposed new rules revise, separate, and clarify the informa-
tion and requirements of the reimbursement scheme into seven
rules: applicability; professional service codes; relative value
units; conversion factors; methodology; ground rules; and sev-
erability. This separation into different rules will allow separate
revision and update of components of the reimbursement rules
as needed. The current MFG rule contains copyrighted infor-
mation that cannot be reproduced or distributed electronically.
Copyrighted materials are adopted by reference in the proposed
new rules. This will enable the commission to post the rules on
the commission’s website thus facilitating timely and less costly
distribution of information to system participants and allowing the
efficient and timely updating of necessary components.

The commission signed a professional services agreement with
Milliman & Robertson, Inc., now Milliman USA (Milliman), a pro-
fessional firm specializing in actuarial and health care services,
to assist the commission in developing and implementing a new
MFG. Milliman provided the commission with written reports of
their findings and recommendations. The project required the
following major activities:

* a market analysis of reimbursements from the 1996 MFG, com-
mercial payers in Texas, workers’ compensation systems from
other states, and Medicare allowed fees in Texas, comparing the
reimbursement level for corresponding services.

* recommendation of a reimbursement methodology for profes-
sional services using relative value units;

* recommendation of conversion factors to use with the relative
value units to develop MAR amounts;

* evaluation of Texas regional reimbursement differences and
recommendation of a basis to adjust MARSs to reflect those dif-
ferences;

* review of commission proposed ground rules and recommen-
dation of any changes; and,

* recommendation of a methodology to provide reimbursement
for supplies and other services, including Durable Medical Equip-
ment (DME), Orthotics and Prosthetics, and Miscellaneous Sup-
plies.

As part of the agreement, Milliman reviewed and analyzed the
relative merits the St. Anthony’s Relative Values for Physicians
(RVP), and compared it with HCFA's Resource Based Relative
Value System (RBRVS). Milliman recommended that the com-
mission adopt relative value units from the RBRVS as the under-
lying basis for assigning payment to each professional medical
service. These units are developed for the HCFA to reimburse
providers treating Medicare enrollees. Milliman recommended
adjustment of the relative value units by applying the HCFA Ge-
ographic Practice Cost Index (GPCI) to reflect geographic differ-
ences. Milliman also recommended using St. Anthony’s RBRVS
relative value units, published by Ingenix Publishing Group, to
assign relative value units for professional medical services that
are not valued by HCFA. Additionally, Milliman agreed with use
of American Society of Anesthesiologists, Relative Value Guide
for anesthesia procedures. The methodology established in pro-
posed new §134.206 conforms to these recommendations.

Milliman drew the following conclusions as a result of the market
analysis:

* commercial reimbursement rates in Texas show variations that
are wider than can be explained by geographic differences, and
current MFG reimbursement levels fall within this broad range;

* current MFG reimbursement levels tend to be high relative to
other state workers’ compensation systems, with the exception
of Evaluation and Management services; and,

* current MFG MARs average approximately 130% of Medicare
allowed fees.

Milliman also recommended the conversion factors established
in proposed §134.205 and made recommendations with respect
to ground rules in proposed §134.207.

These proposed rules adopt a methodology based on relative
value units. In general, reimbursement for professional medical
services is determined by:

* the relative value units which are assigned to the service by the
documents adopted by reference; multiplied by

* the conversion factor assigned to convert relative value units
into reimbursement payment amounts (the conversion factor is
specific to the service category, as described in §134.205).

Materials to be adopted by reference in the proposed new
rules are available for inspection but not duplication or sale
at the commission offices, Southfield Building, 4000 South
IH-35, Austin, Texas 78704-7491 and are also filed with the
Texas Register. Some materials have also been published in
and are available through theFederal Register (http://www.ac-
cess.gpo.gov/nara/index.html)and some are available through
HCFA (http://www.hcfa.gov) and may be downloaded at no cost.

Each document adopted by reference is also available for pur-
chase from:

1. Ingenix Publishing Group, Medicode, St. Anthony’s Publish-
ing Group, P.O. Box 27116, Salt Lake City 84127, (800-999-
4600), for American Medical Association’s Current Procedural
Terminology 2001, Fourth Edition Revised, copyright 2000 and
2001 RBRVS, A Comprehensive Listing of RBRVS Values For
all CPT and HCPCS Codes, copyright 2000.

2. American Society of Anesthesiologists, 520 North Northwest
Highway, Park Ridge, lllinois, 60068-2573, 847-825-5586, for
ASA'’s Relative Value Guide 2001, copyright 2001.
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3. National Heritage Insurance Company (NHIC), P.O. Box
200555, Austin, Texas 78720-0555, 512-514-3000, for The
Texas Medicaid Fee Schedule, May 2001, Durable Medical
Equipment/Medical Supplies Report J, April 2001.

4. American Dental Association, 211 East Chicago Avenue,
Chicago, lllinois, 60611, 312-440-2753 for ADA’s Current Dental
Terminology, Third Edition, copyright 1999.

5. United States Government Printing Office, Superintendent
of Documents, P.O. Box 371954, Pittsburgh, PA 15250-7954,
202-512-1800, order online from the U. S. Government Online
Bookstore at www.gpo.gov, for the following:

Volume 65 Federal Register Number 212, November 1, 2000,
Addendum B "Relative Value Units and Related Information,"
Addendum C "Codes with Interim Relative Value Units," and Ad-
dendum E "2001 Geographic Practice Cost Indices by Medicare
Carrier and Locality."

Volume 62 Federal Register Number 211, October 31. 1997, Ad-
dendum G, "Counties Included in 1998 Localities (Alphabetically
by State and Locality Name Within State)"

"Durable Medical Equipment, Prosthetics, Orthotics, and Sup-
plies (DMEPOS) 2001 Fee Schedule" December 19, 2000.

DESCRIPTION OF THE RULES
§134.202. Applicability.

The proposed new rules are applicable to and establish guide-
lines for reimbursements for "professional medical services."
This includes all health care as defined in §401.011(19) of the
Act other than prescription drugs or medicines, and the services
of a hospital or other health care facility. Current §134.201 and
§134.302 would remain in effect for treatments and services
provided prior to the effective dates of the proposed new rules
and current 8134.201 would remain in effect for pharmaceutical
services. Reimbursement is determined in accordance with the
rules in effect on the date that the professional medical service
was provided. Specific provisions contained in these proposed
new rules would take precedence over any conflicting provisions
in the documents adopted by reference.

8134.203. Professional Services Codes.

Proposed 8134.203 establishes required coding for reporting,
billing, and reimbursement of professional medical services.
This rule adopts by reference the definitions, descriptions, and
guidelines for coding from several sources. This rule achieves
standardization by using these recognized coding standards.

If a document adopted by reference is revised, the rule provides
for the executive director of the commission to make an admin-
istrative determination regarding use of the revised document
and to establish the date by which use of the revised document
is required for compliance with commission rules, decision, and
orders. In determining whether to use a revised document, the
executive director shall consider whether such use is consistent
with applicable statutory requirements and objectives including
standardization, and with commission rules in effect on the date
of the revision. The executive director shall inform the commis-
sioners of the determination, and shall inform the public by issu-
ing a commission advisory regarding the determination and filing
the determination for publication in the Texas Register.

Adoption by reference and allowing incorporation of routine revi-
sions of coding terminology enables system participants and the

commission to maintain consistency with current industry stan-
dards. Adopting documents by reference will also allow the com-
mission to post these rules on the commission’s website with-
out necessitating the publication of any copyrighted materials.
Further, website publication will facilitate timely and less costly
distribution of updated information to system participants. The
documents adopted by reference are widely used and readily
available to system participants.

8134.204. Relative Value Units.

The RBRVS system values services according to the relative
costs required to provide them, recognizing skill, practice cost,
and risk. These relative value units represent national standards
assigned to medical treatments and services. The relative value
units reflect the relationship between the resources necessary
to provide a professional medical service relative to resources
necessary to provide other professional medical services. Pro-
posed §134.204 establishes relative value units by adopting by
reference the relative value units from several sources.

The RBRVS uses three components, work, practice expense,
and malpractice relative values to establish the total relative
value units. RBRVS relative value units are also adjusted by
Geographical Practice Cost Indices to reflect geographical
differences. The proposed rules also use these components
and adjustments of relative values, providing the statutory
adjustment factors that take health care economic indicators
into account. The proposed relative value units align the basis
for workers’ compensation reimbursement with nationally rec-
ognized standards of relative values used in other health care
delivery systems, and take into account economic indicators in
health care. This proposed rule contains the same provisions
regarding incorporation of revised documents.

8134.205. Conversion Factors.

Proposed §134.205 establishes the conversion factors to be ap-
plied in the calculation of reimbursement for professional medical
services that are assigned relative values. The conversion fac-
tors are specific to categories of services established in the CPT
plus a category of services for Physical Medicine and Rehabili-
tation. Conversion factors apply only to the professional medical
services for which HCFA, and in certain cases, Ingenix RBRVS
have assigned a relative value unit. The service categories and
conversion factors are:

Evaluation & Management--$39.75

General Medicine--$53.56

Physical Medicine and Rehabilitation--$43.43
Surgery--$65.51

Anesthesiology--$30.00

Radiology--$56.06

Pathology--$55.18

Milliman reviewed current reimbursement levels for Texas insur-
ance carriers, ten other state workers’ compensation fee sched-
ules, and Texas Medicare allowed fees. In addition, Milliman
analyzed historical billed and paid Texas workers’ compensa-
tion claim data provided by the commission from its medical
billing database. Milliman prepared written summary reports
of their analyses, including fee schedule impact, and recom-
mended conversion factors.
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The Milliman market analysis revealed: in aggregate, the current
MFG generally provides a reasonable level of reimbursement rel-
ative to commercial payers; commercial payers and other states’
workers’ compensation fees reimburse Evaluation and Manage-
ment (E/M) services at a higher level than the current MFG; and
the current MFG reimburses approximately 130% of Medicare.

The conversion factors recommended by Milliman are based on
analyses of the relationship between the reimbursement levels in
the current MFG and the reimbursement levels of each of these
other payers and consideration of the statutory requirements and
objectives discussed above.

Milliman recommended conversion factors that vary by service
category in order to maintain a relationship with reimbursement
levels in commercial and workers’ compensation payer systems
(i.e., non-Medicare market).

The current MFG MARs do not correlate with RBRVS unit val-
ues; within any service category, the percentages of Medicare
fees that are paid for specific services within that category vary
widely. Therefore, the reimbursement of some professional med-
ical services under the proposed rules may be significantly dif-
ferent than the current MFG MAR.

The conversion factor recommendations for anesthesia and
pathology were developed using the comparison to Medicare
allowed fees. Commercial fee schedule amounts for anesthesia
were difficult to obtain, in part because anesthesia is paid
on a base plus time units system. Commercial fee schedule
data relating to pathology are inconsistent, reflecting both
differences in reimbursement methodology and wide variations
in reimbursement amounts.

These conversion factors were chosen to provide fair and rea-
sonable compensation to health care providers, to set fees that
are not in excess of the fee charged for similar treatment of an
injured individual of an equivalent standard of living and paid by
that individual or by someone acting on that individual's behalf,
and to provide compensation that is reasonable when compared
to the level paid by other states’ workers’ compensation systems.

§134.206. Methodology.

Proposed 8134.206 describes the actual calculation process
for determination of the MAR for professional medical services.
The rule requires that the gross MAR be rounded to the nearest
whole dollar amount. The proposed rule clarifies the actual cal-
culation of reimbursement appropriate for professional medical
services rendered. The methodology for professional medical
services that have an assigned relative value unit is: (relative
value units assigned to procedure adjusted by geographical
variance) x (conversion factor), rounded to the nearest whole
dollar amount. Examples of MAR calculations are presented
for professional medical services that have assigned relative
values.

The methodology for total anesthesia reimbursement (TAR) is:
((basic value + modifying factors + time units) x conversion fac-
tor), rounded to the nearest whole dollar amount.

For HCPCS Level Il codes, the reimbursement level is set at
125% of the Texas Medicare allowed reimbursement. This reim-
bursement level is reasonable and comparable to the reimburse-
ment levels provided by the conversion factors recommended in
proposed §134.205 for professional medical services. For ser-
vices and supplies lacking a Medicare reimbursement, the re-
imbursement level is set at 125% of the Texas Medicaid DME
schedule. If the Medicare and Medicaid fee schedules do not

apply, a reimbursement of 60% of usual, customary and reason-
able charges is established.

For all other professional medical services, a reimbursement of
60% of usual, customary and reasonable charges is established.

The proposed rule additionally provides that the MAR for profes-
sional medical services is the least of the HCP’s usual, custom-
ary and reasonable charge; any applicable contracted amount;
and the MAR established by the proposed rules.

The proposed rule establishes standard methods of determining
reimbursement, thereby potentially reducing the number of fee
disputes related to fair and reasonable methodologies currently
established by individual insurance carriers.

8134.207. Ground Rules.

Proposed 8§134.207 provides a workers’ compensation frame-
work appropriate for coding, reporting, billing and reimbursement
by health care practitioners and insurance carriers. The rules
provide standardized coding and methodologies for reimburse-
ment, which should allow more efficient submission, administra-
tion, and reimbursement of bills. The rules also provide clarity
and consistency and prevent fee disputes. In proposed §134.207
each of the service categories includes additional ground rules
that modify the definitions, descriptions, and guidelines in the
documents adopted by reference, to meet occupational injury
and workers’ compensation system requirements and needs.
Ground rules duplicative of CPT are excluded.

The proposed rule also includes ground rules for professional
medical services specific to the Texas workers’ compensation
system (e.g., impairment rating evaluations and required medi-
cal examinations). The rule also includes TWCC Modifiers ap-
plicable to certain professional medical services provided in the
Texas workers’ compensation system.

The coding, reporting, billing and reimbursement of profes-
sional medical services established in the proposed rules will
assist the commission in tracking patterns of usual, customary
and reasonable medical charges, payments and treatment
protocols.  Proposed 8§134.207 establishes documentation
requirements to substantiate that professional medical services
provided to an injured employee are medically appropriate and
necessary. The documentation requirements in the proposed
rule for professional medical services provided under the Texas
Workers’ Compensation Act, achieves the mandate of ensuring
the quality of medical care provided to an injured employee.
These are all statutory responsibilities of the commission.

Proposed §134.207, Ground Rules, utilizes health care reim-
bursement policies and guidelines that reflect the standardized
reimbursement structures found in other health care delivery
systems, with minimal modifications to those reimbursement
methodologies as necessary to meet occupational injury
requirements.

§134.208. Severability.

Proposed §134.208 provides that the invalidation of a section of
this subchapter or its application or applications to any person
or circumstance by a court of competent jurisdiction does not
affect other provisions or applications of the subchapter that can
be given effect without the invalidated provision or application.

Tom Hardy, Director of the Medical Review Division, has de-
termined the following with respect to fiscal impact for the first
five-year period the proposed rules are in effect.
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With regard to enforcement and administration of the rule by
state government, the commission will experience increased
costs in some areas and decreased costs in others. Increased
costs include purchase of documents that are adopted into
the rules by reference, and some computer programming or
software purchase costs.

Ultimately, the cost for the commission to administer and en-
force these rules may decrease. The use of standardized coding,
billing, and methodology should result in fewer disputes regard-
ing medical reporting, billing and reimbursement.

* use of a standardized reimbursement structure found in other
health care delivery systems should reduce the number of dis-
putes, in part because of familiarity with other reimbursement
systems, and in part because of the establishment of fair and
reasonable reimbursement amounts. Establishment of appro-
priate conversion factors and other payment adjustors to take
economic indicators in health care into account, should also re-
duce the number of disputes.

* use of the 2001 CPT code book should eliminate some dis-
putes because changes in medical practice since the adoption
of the current MFG will be reflected in the proposed new rules,
eliminating the need for the commission to interpret the proce-
dure and assign a reimbursement to those new procedures.

* the 2001 CPT Code book also clarifies the proper coding for
some professional medical services about which there were un-
certainties and disputes under the current MFG.

* updating the reimbursement amounts to reflect market analy-
sis should also reduce disputes as to the amount of reimburse-
ments.

* in addition, the cost and time required for the commission to
update or renew the MFG should decrease because of the use
of standardized components of a fee schedule.

There will be no loss or increase in revenue to the state as a
result of enforcing or administering the rule.

There will be no fiscal impact on local government as a result
of enforcing or administering the rule, as local governments do
not have regulatory authority with respect to these rules. Local
governments and state governmental entities as regulated enti-
ties will be impacted in the same manner as persons required to
comply with the rules as proposed. In aggregate, medical costs
should decrease for all participants in the system. Insurance
carriers may or may not pass this savings on to their customers.
Therefore, the commission cannot predict if local governments
will experience a decrease in their premium costs if the local gov-
ernment’s workers’ compensation coverage is provided by an in-
surance company. Any local government that is self-insured will
likely experience a cost decrease if utilization and injury experi-
ence remain unchanged. As a self-insured employer, the state is
anticipated to experience the same decrease in costs using the
same assumption. Using the State Office of Risk Management
(SORM) data, the commission estimates that the cost savings
for the state will be approximately $1 million.

Mr. Hardy has also determined that for each year of the first five
years the rule as proposed is in effect the public benefits antici-
pated as a result of enforcing the rule will be an improved system
for delivery of quality medical care with effective cost control, that
will provide positive benefits to all participants in the system: in-
jured employees, employers, insurance carriers, and health care
providers.

Milliman estimates that the proposed rules will result in an ag-
gregate reduction of approximately 5%, if applied to historical
workers’ compensation system claim costs. Milliman projects a
similar impact on future aggregate claim costs, assuming that
there is not a significant shift in the distribution of claims. A num-
ber of other factors could affect the impact including frequency
of injury, severity of injury, changes in the practice of medicine
for injured workers in Texas, distribution of services provided,
current billing practices, and random fluctuations. As discussed
above, the differential between the current MFG MAR and the
proposed MAR varies from service to service even within a cat-
egory of services because of the adjustments made to the cur-
rent MFG relative value unit MARs. Use of standardized coding,
reporting, billing, and reimbursement methodologies in the rules
as proposed should decrease fee disputes within the workers’
compensation system.

The establishment of fair and reasonable reimbursements pro-
vides quality health care to injured workers. The proposed rules
should improve access to care for injured workers because reim-
bursements under the proposed rules are more closely related
to the resources required to provide the services. A decrease in
medical costs may increase the number of employers who elect
workers’ compensation coverage, and injured workers will ben-
efit from that coverage.

Milliman estimates the impact by category as follows:
Evaluation & Management: +10%

Medicine: +7%

Physical Medicine and Rehabilitation: -14%
Surgery: -5%

nesthesiology : -25%

Radiology: -13%

Pathology: -23%

The increase or decrease in the reimbursement for any proce-
dure within a category can vary significantly, since the current
MFG MARs do not correlate with RBRVS unit values. Some
health care practitioners will receive more reimbursement than
under the current MFG, while others will receive less, depend-
ing on the types of professional medical services they typically
provide to patients.

Health care practitioners will benefit from the use of standardized
and current methodologies, models, and value units, and use of
standardized reporting, billing, and coding requirements. Clarity
in the rules and reduction in the number of disputes should also
benefit health care practitioners.

Insurance carriers will likewise benefit from use of standardized
and current methodologies, models, and value units, and use of
standardized reporting, billing, and coding requirements. Insur-
ance carriers should also benefit from the reduction in medical
costs that results from adoption of these rules. Clarity in the rules
and reduction in the number of disputes should also benefit in-
surance carriers.

Employers will similarly benefit from the reduction in costs and
disputes, which may be favorably reflected in the cost to employ-
ers to provide workers’ compensation coverage.

There will be some anticipated economic costs to persons re-
quired to comply with the rules as proposed. There will be no
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economic cost to injured workers, as these proposed rules do
not impose any requirements on injured workers.

Health care practitioners will experience some increased costs
in some areas and decreased costs in others. Increased costs
include purchase of documents that are adopted into the rules
by reference, and some computer programming or software pur-
chase costs. Those who are already using those documents and
methodologies will not experience these same increased costs.
Decreased costs will result from the fact that the number of dis-
putes should decrease for the reasons describes above.

Insurance carriers should experience the same increased costs
in some areas and decreased costs in others. Increased costs
include purchase of documents that are adopted into the rules
by reference, and some computer programming or software pur-
chase costs. Again, those who are already using those doc-
uments and methodologies will not experience these same in-
creased costs. Decreased costs will result from the fact that the
number of disputes should decrease for the reasons describes
above.

There will be no adverse economic impact on small businesses
or on micro-businesses as a result of the proposed new rules.
Health care practitioners and insurance carriers who perform
only a small amount of work in the workers’ compensation sys-
tem can comply with these rules without incurring purchasing or
programming costs. Many health care practitioners and insur-
ance carrier already use the standardized items adopted in these
proposed rules, and cost savings explained previously should
offset any increased costs.

There will be only a proportionate difference in the cost of com-
pliance for small businesses and micro-businesses as compared
to the largest businesses, including state and local government
entities. The same basic processes and procedures apply, re-
gardless of the size or volume of the business. The business
size cost difference will be in direct proportion to the volume of
business that falls under the purview of these proposed rules.
Any increases in costs is expected to be offset by cost savings
and time savings through the use of a standardized form and
streamlined process, resulting in no adverse economic impact.

Comments on the proposal must be received by 5:00 p.m., Au-
gust 15, 2001. You may comment via the Internet by accessing
the commission’s website at www.twcc.state.tx.us and then click-
ing on "Proposed Rules." This medium for commenting will help
you organize your comments. You may also comment by e-mail-
ing your comments to RuleComments@twcc.state.tx.us or by
mailing or delivering your comments to Nell Cheslock at the Of-
fice of the General Counsel, Mailstop #4-D, Texas Workers’ Com-
pensation Commission, Southfield Building, 4000 South IH-35,
Austin, Texas 78704-7491.

Commenters are requested to clearly identify by number the spe-
cific rule and paragraph commented upon. The commission may
not be able to respond to comments that cannot be linked to a
particular proposed rule. Along with your comment, it is sug-
gested that you include the reasoning for the comment in order
for commission staff to fully evaluate your recommendations.

Based upon various considerations, including comments
received and the staff’s or commissioners’ review of those
comments, or based upon the commissioners’ action at the
public meeting, the rule as adopted may be revised from the
rule as proposed in whole or in part. Persons in support of the
rule as proposed, in whole or in part, may wish to comment to
that effect.

A public hearing on this proposal will be held on August 15, 2001
at the Austin central office of the commission (Southfield Build-
ing, 4000 South IH-35, Austin, Texas). Those persons interested
in attending the public hearing should contact the Commission’s
Office of Executive Communication at (512) 804-4430 to confirm
the date, time, and location of the public hearing for this proposal.
The public hearing schedule will also be available on the com-
mission’s website at www.twcc.state.tx.us.

The new rules are proposed under the Texas Labor Code
8402.061, which authorizes the commission to adopt rules nec-
essary to administer the Act; the Texas Labor Code, §413.002,
which requires the commission’'s Medical Review Division
monitor health care providers, insurance carriers and claimants
to ensure compliance with commission rules; the Texas Labor
Code, 8413.007, which sets out information to be maintained
by the commission’s Medical Review Division; the Texas Labor
Code 8413.011, which mandates that the commission by rule
establish medical policies and guidelines; the Texas Labor
Code, 8413.012, which requires review and revision of the
medical policies and fee guidelines at least every two years; the
Texas Labor Code, 8413.013, which requires the commission
by rule to establish programs related to health care treatments
and services for dispute resolution, monitoring, and review; the
Texas Labor Code, §413.015, which requires insurance carriers
to pay charges for medical services as provided in the statute
and requires that the commission ensure compliance with the
medical policies and fee guidelines through audit and review;
the Texas Labor Code, 8§413.016, which provides for refund
of payments made in violation of the medical policies and fee
guidelines; the Texas Labor Code, 8413.017, which provides a
presumption of reasonableness for medical services fees which
are consistent with the medical policies and fee guidelines; the
Texas Labor Code, 8413.019, which provides for payment of
interest on delayed payments refunds or overpayments; and the
Texas Labor Code, 8413.031, which provides a procedure for
medical dispute resolution; the Texas Labor Code, §413.044,
which provides for sanctions against designated doctors who
are found to be out of compliance with the medical policies and
fee guidelines.

The proposed new rules affect the following statutes which are
associated with the Medical Fee Guidelines: the Texas Labor
Code 8402.061, which authorizes the commission to adopt
rules necessary to administer the Act; the Texas Labor Code,
8413.002, which requires that the commission’s Medical Review
Division monitor health care providers, insurance carriers and
claimants to ensure compliance with commission rules; the
Texas Labor Code, 8413.007, which sets out information to
be maintained by the commission’s Medical Review Division;
the Texas Labor Code, 8413.011, which mandates that the
commission by rule establish medical policies and guidelines;
the Texas Labor Code, §413.012, which requires review and
revision of the medical policies and fee guidelines at least
every two years; the Texas Labor Code, 8413.013, which
requires the commission by rule to establish programs related
to health care treatments and services for dispute resolution,
monitoring, and review; the Texas Labor Code, §413.014, which
requires express preauthorization by the insurance carrier for
health care treatments and services; the Texas Labor Code,
8413.015, which requires insurance carriers to pay charges for
medical services as provided in the statute and requires that
the commission ensure compliance with the medical policies
and fee guidelines through audit and review; the Texas Labor
Code, §413.016, which provides for refund of payments made
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in violation of the medical policies and fee guidelines; the Texas
Labor Code, 8413.017, which provides a presumption of rea-
sonableness for medical services fees which are consistent with
the medical policies and fee guidelines; the Texas Labor Code,
8413.019, which provides for payment of interest on delayed
payments refunds or overpayments; and the Texas Labor Code,
8413.031, which provides a procedure for medical dispute
resolution; the Texas Labor Code, §413.044, which provides for
sanctions against designated doctors who are found to be out
of compliance with the medical policies and fee guidelines.

§134.202. Applicability.

(8 Sections 134.202 - 134.208 of this title apply to profes-
sional medica services (health care other than prescription drugs or
medicine, and the services of a hospital or other hedth care facility).
Reimbursement shall be determined in accordance with therulesin ef-
fect on the date the professional medical service was provided.

(1) For professional medical services provided on or after
the effective date of thisrule, 88134.202 - 134.208 of thistitle shall be

applicable.

(2) For professional medical services provided prior to the
effective date of this rule, §134.201 and §134.302 of this title shall be
applicable.

(3) For all prescription drugs or medicines provided, the

terms of §134.201 of thistitle shall be applicable until such time as the
Commission adopts a pharmacy services guideline.

(b) Specific provisions contained in §8134.203 - 134.208 of
this title shal take precedence over any conflicting provision in any
document adopted by reference.

(c) If asection of this subchapter is declared invalid in afinal
judgment that is not subject to appeal, or is suspended by order of the
court which is given immediate effect, §134.201 and §134.302 of this
title shall remain in effect to the extent necessary.

8134.203. Professional Services Codes.

(8 TheTexasWorkers Compensation Commission (the com-
mission) adopts herein, by reference the following for use in coding
professional medica services:

(1) American Medical Association’s Current Procedural
Terminology 2001, Fourth Edition Revised, copyright 2000, Current
Procedura Terminology is also known as the Health Care Financing
Administration Common Procedure Coding System (HCPCS) Level |
codes.

(2) HCPCS Level Il codes, limited to A, E, J K, and L
codes and the related modifiers. The J codes are published in Ad-
dendum B "Relative Value Units and Related Information,” of Volume

shall establish the date by which use of the revised document is re-
quired for compliance with commission rules, decision, and orders. In
determining whether to incorporate a revised document, the executive
director shall consider whether use is consi stent with applicabl e statu-
tory requirements and objectives including standardization, and with
commission rules in effect on the date of the revision. The executive
director shall inform the commissioners of the determination, and shall
inform the public by issuing a commission advisory regarding the de-
termination and by filing the determination for publication in the Texas
Register.

(d) Information on how to purchase or obtain copies of the
most current referenced documents is available by contacting the
commission’s Publications Department or accessing the commission’s
website: www.twec.statetx.us..

§134.204. Relative Value Units.

(8 TheTexasWorkers Compensation Commission (the com-
mission) adopts herein, by reference the following for use in determin-
ing the totd rel ative value units of professional medical services except
as otherwise provided in §§134.202 - 134.208 of thistitle:

(1) The following portions of the Heath Care Financing
Administration's (HCFA) 2001 Medicare Resource-Based Relative
Value System:

(A) Volume 65 Federal Register Number 212, Novem-
ber 1, 2000:

(i) Addendum B "Relative Value Units and Related
Information;"

(i) Addendum C"Codeswith Interim Relative Value

Units;"

(iii) Addendum E "2001 Geographic Practice Cost
Indices by Medicare Carrier and Locality.”

(B) Volume 62 Federal Register Number 211, October
31, 1997, Addendum G, "Counties Included in 1998 L ocalities (Al pha-
betically by State and Locality Name Within State)"

(2) The American Society of Anesthesiologists, Relative
Value Guide 2001, copyright 2001, for those anesthesia codes without
an established HCFA relative value.

(3) Thelngenix 2001 RBRVS, A Comprehensive Listing of
RBRVS Values For all CPT and HCPCS Codes, copyright 2000, for
procedure codes without an established HCFA relative val ue.

(4) TheTexas Medicaid Fee Schedule, May 2001, Durable
Medical Equipment/Medical Supplies Report J.

(b) Whenever adocument adopted by reference in this section
is revised, the executive director of the commission shall make an ad-

65 Federal Register Number 212, November 1, 2000. The A, E, K

ministrative determination regarding use of the revised document and

and L codes are available from the Health Care Financing Administra-

shall establish the date by which use of the revised document is re-

tion’s "Durable Medical Equipment, Prosthetics, Orthotics, and Sup-

quired for compliance with commission rules, decision, and orders. In

plies (DMEPOS) 2001 Fee Schedule’ December 19, 2000.

(3) American Dental Association’s Current Dental Termi-
nology, Third Edition, copyright 1999.

(b) The definitions, descriptions and guidelines found in the

determining whether to incorporate a revised document, the executive
director shall consider whether use is consistent with applicable statu-
tory requirements and objectives including standardization, and with
commission rules in effect on the date of the revision. The executive
director shall inform the commissioners of the determination, and shall

documents adopted by reference in subsection (a) of this section shall

inform the public by issuing a commission advisory regarding the de-

govern the coding, reporting, billing and reimbursement of professional

termination and by filing the determination for publication in the Texas

medical serviceswith any additions or exceptions provided in §134.207

Register.

of thistitle (relating to Ground Rules).
(c) Whenever adocument adopted by reference in this section

(c) Information on how to purchase or obtain copies of the
most current referenced documents is available by contacting the

is revised, the executive director of the commission shall make an ad-

commission’s Publications Department or accessing the commission’s

ministrative determination regarding use of the revised document and

website: www.twcc.state.tx.us..
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8134.205. Conversion Factors.

(8 The conversion factors shall be utilized as described in
§134.206 of thistitle (relating to Methodol ogy).

(b) The conversion factors for service categories are as fol-
lows:

Evaluation & Management--$39.75
General Medicine--$53.56
Physica Medicine and Rehabilitation--$43.43

Surgery--$65.51
Anesthesiol ogy--$30.00

Radi ol ogy--$56.06

Pathology--$55.18
§134.206. Methodology.

(8 Maximum Allowable Reimbursement (MAR) for codes
with an assigned relative value shall be determined by multiplying the
total relative vaue units (RVU) by the applicable conversion factor
(CF) and then rounding to the nearest whole dollar. For instructions
on the use of modifiers, refer to the documents adopted by reference
in §134.203 of this title (relating to Professional Services Codes) and
to §134.207 of thistitle (relating to Ground Rules).

(1) To determine the Total RVU:

(A) Locate the applicable RVUs for a Current Proce-
dural Terminology (CPT) code, in accordance with §134.204 of this
title (relating to Relative Value Units).

(i) Identify the appropriate CPT code in the Health
Care Financing Administration (HCFA) Resource Based Rdative
Value Sysem (RBRVS) list for the RVU, or in the Ingenix 2001 list
if aHCFA RV U is not established.

(i) Identify the RVUs by using the following

SR E

columns:
() Work RvU Column

(1) Transitioned Non-facility Practice Expense
(PE) RVU Column

(1) Malpractice (MP) RVU Column

(B) Refer to HCFA Addendum E and Addendum G
adopted in §134.204(a) of thistitle (relating to Relative Value Units) to
determine the applicable Geographical Practice Cost Indices (GPCIs)
and counties.

(C) Apply the following formula for Total RVUs:
((Work RvU x Work GCPI) + (PE RVU x PE GCPI) + (MP RVU x
MP GCPl)) = Total RVUs

(2) Todeterminethe applicable CF refer to §134.205 of this
title (relating to Conversion Factors).

(3) Apply thefollowing formulato determine aMAR: (To-
tal Relative Value Units x CF) Rounded to the nearest whole dollar =
MAR. Example: CPT: RVU x CF = Gross MAR = MAR; 99XXX:
1.32 x $40.12 = $52.96 = $53.00; 99XX1: 1.38 x $40.12 = $55.37 =
$55.00; 99X X2: 2.00 x $27.75 = $55.50 = $56.00

(4) Thefollowing appliesin determining MARS:

(A) For surgical global period follow-up days (FUD),
use the globa days column from the HCFA RBRVS list, or use the
FUD column from the Ingenix 2001 list if the procedureis not listed in
the HCFA RBRVS list; and

(B) HCFA RBRVS columns not referenced in this rule
do not apply.

(b) MARSs for Texas Workers Compensation Commission
(the commission) specific codes, services and programs (e.g. Func-
tional Capacity Evaluations, Impairment Rating evaluations, Work
Hardening, Work Conditioning, etc.) are designated in §134.207 of
this title (relating to Ground Rules). Subsection (a) of this section
does not apply to these codes.

() MARs for anesthesia services shdl be determined as fol-
lows:

(1) The Tota Anesthesia Reimbursement (TAR) for each
procedure is the sum of the basic value, any modifying factors (i.e,
physical status modifiers and qualifying circumstances), and the time
units, multiplied by the CF and then rounded to the nearest wholedollar.
TAR = ((basic value + modifying factors + time units) x CF) rounded
to the nearest whole dollar.

(A) Basicvaue: Therelative value of all usual anesthe-
sia services.

(B) Time units: The anesthesia time units shall be cal-
culated in fifteen minute intervals, or portion thereof, with each interval
equal to one time unit.

(C) Modifying Factors:
(i) Physica Status Modifiers
(i) Qualifying Circumstances

(D) Conversion Factor: To determine the applicable CF
refer to §134.205 of thistitle (relating to Conversion Factors).

(2) Modes of Anesthesia Practice and Reimbursement

(A) Anesthesiologist or Certified Registered Nurse
Anesthetist (CRNA): When an anesthesiologist or CRNA isconducting
a total and individual anesthesia service, the anesthesiologist/CRNA
shall hill and be reimbursed at 100% of the TAR.

(B) Concurrent Supervision: When an anesthesiologist
is directing the services of a CRNA, including pre- and post-operative
evaluation and care, but is not personally administering the anesthesia,
the CRNA shall not bill or be reimbursed. The following shall apply
for the anesthesiologist’ s reimbursement:

(i) One directed anesthetic procedure 100% of the

TAR

(i) Two directed anesthetic procedures 90% of the
TAR for each procedure

(iii)  Threedirected anesthetic procedures 80% of the
TAR for each procedure

(iv) Four directed anesthetic procedures 70% of the
TAR for each procedure.

(d) Reimbursement for HCPCS Level |l codes A, E, J, K, and
L shall be

() 125% of the published Medicare Durable Medical
Equipment, Prosthetics, Orthotics and Supplies (DMEPOS) Fee
Schedule;

(2) 125% of the published Texas Medicaid Fee Schedule
Durable Medica Equipment/Medical Supplies Report J, for HCPCS
without a published Medicare rate; or,

(3) asstated in subsection (f) of this section if paragraphs
(1) and (2) of this subsection do not apply.
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(e) Reimbursement of dental treatments and services shall be

to substantiate the procedure or service. DOP shall include pertinent

based on the use of CDT codes, and shall be reimbursed 60% of the

information about the procedure, including:

health care provider’s usual, customary and reasonable charge.

(f)  Reimbursement of any CPT or HCPCS codes not addressed
in subsections (a) - (€) of this section shall be 60% of the hedth care
provider's usua, customary and reasonabl e charge.

(9) Inall cases, reimbursement shall be the least of the:

(1) commission’s fair and reasonable amount as estab-
lished by this rule;

(2) health care provider’ s usual, customary and reasonable
charge; or,

(3) health care provider's negotiated and/or contracted
amount.

§134.207. Ground Rules.
(8 General Instructions. All participants coding, reporting,

(A) description of procedure provided;

(B) nature, extent, and need (e.g., complexity of symp-
toms, diagnosis, and rationale) for the service or procedure;

(C) time required to perform the service or procedure
(include start and end times);

(D) skill level necessary for performance of the service
or procedure;

(E) equipment used (if applicable); and
(F) other information as necessary.

(6) Materias Supplied by the HCP. When the cumul ative
total chargefor the provision of supplies and materialsthat are not usu-
ally included in the office visit exceeds $10 for a date of service, the
supplies and materials may be billed separately using HCPCS codes. If

billing and reimbursing in the workers' compensation system shall be

no HCPCS code is available, then the " Supplies and materials..." CPT

responsible for correctly applying the ground rules contained in this

code shall be used and a description shall be included. DOP for sup-

section, in addition to the guidelinesin the documents adopted by refer-

pliesis aso required for any single supply item that is billed a $50 or

encein §134.203 of thistitle (relating to Professional Services Codes).

greater.

(1) Application of Ground Rules. Ground rules, specific to
a particular group of codes, provide definitions and instructions neces-

(A) Suppliesthat are usudly included in the office visit
include, but are not limited to:

sary to correctly interpret, report, and reimburse the professional med-
ical services contained in that group of codes.

(2) Billing. Health care providers (HCPs) shal bill their
usual, customary, and reasonable charges. HCPs shall submit medi-
cal billsin accordance with the Texas Workers Compensation Act (the
Act) and commission rules Chapter 133 of thistitle. Disputes regard-
ing reimbursement shall be resolved in accordance with the Act and
commission rules and procedures.

(3) Scope of Practice. This section does not supersede the
scope of practice limitations of the licensed HCP.

(A) The HCP shall comply with the ground rules out-
lined in the pertinent section for the procedure(s) performed. Any HCPR,
regardless of type of licensure, may use any section containing the pro-
cedure(s) performed as long as the procedure(s) is within the HCP's
scope of practice or license as defined by Texas law.

(B) The maximum alowable reimbursement (MAR)
only applies when a licensed HCP is performing those services
within the scope of practice for which the HCP is licensed, or when a
non-licensed individual is rendering care under the supervision of a
licensed HCP.

(C) For the purposes of these guidelines, supervision is
as defined in the HCP's licensing or practice act.

(4 Madifiers. Maodifying circumstance shal be identified
by use of the appropriate modifier, including the hyphen, following the
appropriate code. In addition to the documents adopted by reference
in §134.203 of this title, Texas Workers' Compensation Commission
(TWCC) specific modifiers are identified in subsection (1) of this sec-
tion. When two modifiers are applicable to asingle code, indicate each
modifier, including the hyphen, on the bill. When usng AMA CPT
modifiers, provide documentation of procedure.

(5 Documentation of Procedure (DOP). When DOP isre-
quired, the value of the procedure shall be determined by written docu-
mentation attached to or included in the bill. The required documenta-
tion may vary based on the complexity of the procedure. No additional
reimbursement shall be alowed for the submission of documentation

(i) injection or debridement trays,

(i) needles;

(iii)  steristrips;
(iv) syringes;

(v) eyelear trays,
(vi) drapes;

(vii) sterile gloves,

(viii) applied eye wash or drops;
(iX) creams (massage);

() fluorescein;

(xi) ultrasound pads and gel;

xii) tissues;

(Xiv)  gauze;

(xv) cotton bdlg/fluff;
(xvi) derile water;
(xvii) head shest;
(xviii) aspiration trays,

urine collection kits;

xix) tape for dressing; and,

(xx) bandaids and dressingsfor s mplewound occlu-

sion.

(B) Suppliesthat are not usually included in the office
visit include, but are not limited to:

(i) sterile traysfor laceration repair and more com-
plex surgeries,

(ii) applied dressings beyond simple wound occlu-

sion;
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(iii)  taping supplies for sprains,
(iv) iontophoresis electrodes,

(v) cadting and strapping materids,

(vi) reusable patient specific electrodes; and,

(vii) dispensed items (hot/cold packs, canes, braces,
slings, ace wraps, TENS dectrodes, crutches, splints, back supports,
dressings, €tc).

(7) Preauthorization of Specific Treatments/Services. The
HCP is required to obtain preauthorization from the insurance carrier
prior to rendering certain services or procedures. To determine whether
atreatment or service requires reauthorization, the HCP shall refer to
the act and commission rule(s) regarding preauthori zation.

(b) Evauation and Management (E/M) Ground Rules. HCPs
billing professional medical services in the Evaluation and Manage-
ment section of the AMA CPT shall utilize the following for correct
coding, reporting, billing, and reimbursement of the E/M CPT codes.

(1) E/M services initiated by the referral doctor shall be
billed and reimbursed using office visit codes, not consultation codes.

(2) E/M services provided by a Physician Assistant (PA)

(iv) "-H4," for home health services provided by an
Occupational Therapist, Physical Therapist, Speech Therapist, or other
HCR  if a specific CPT code is not available for the service provided
(otherwise, the appropriate CPT code(s) which describes the service
provided should be used).

(v) "-H5," for home heath services rendered by a
Home Hedlth Aide.

(7) Case Management is the responsibility of the treating
doctor and includes the direct health care of the patient, coordination
and control of access to heath care, and initiation and/or supervision
of other health care services needed by the injured employee.

(A) Case management services may include team con-
ferences and telephone calls. For reimbursement, these services shal
be initiated and/or coordinated by the treating doctor or another HCP
(with approva from the treating doctor). Only the initiating HCP shall
bill and be reimbursed for team conferences and telephone calls. DOP

is required.

(i) Team conferences shall include coordination
with an interdisciplinary team (outside of an interdisciplinary pro-
gram) to assist in the development of treatment plans and coordinate
activities of patient care.

or Nurse Practitioner (NP), under the supervision of a doctor, shall be
billed by the doctor using the appropriate E/M codewith either modifier
"-PA" or "-NP." Reimbursement shall be 80% of the MAR.

(3) Neonatal Intensive Care shall only be billed and reim-
bursed if the documented condition of theinfant isdirectly related to the
consequences of theinjured employee’s compensable injury. Neonatal
intensive care shall be assessed on a case-by-case basis and appropriate
documentation shall be provided to support level(s) of servicerendered.
Neonatal intensive care shal occur in a Neonatd Intensive Care Unit
(NICU) and shall be billed and reimbursed once per day per patient.

DORP is required.

(4) Nursing Facility Services shal only be billed and re-
imbursed if the documented condition is directly related to or is the

(i) Telephone calls shall be to the patient or other
HCPs for consultation, medical management, or coordination of med-

ical management.

(B) Any counseling and/or coordination of care involv-
ing team conferences or telephone calls (when provided as a part of or
aresult of the patient encounter) that occurs the same day as a patient
encounter, is considered to be part of the E/M service for that session
and shall not be billed or reimbursed separately.

(8) Preventive Medicine Services are not reimbursed as
part of the Texas Workers' Compensation system.

(9) Newborn Care services shall only be billed and reim-
bursed if the treatment rendered is directly related to the injured em-

consequence of the compensable injury. Nursing facility services shall

ployee’'s compensable injury. Newborn care shall be assessed on a

be assessed on a case-by-case basis. DOP is required.

(5 Domiciliary, Rest Home, Boarding Home, and Custo-
dial Caresarvicesshall only bebilled and reimbursed if the documented

case-by-case basis. DOP is required.

(10) Telemedicineisthe method of delivering medical care
and information over distance using computer-based tel ecommunica-

condition is directly related to or is the consequence of the compens-

tions networks. Only E/M services provided by interactive modes of

able injury. Such services shall be assessed on a case-by-case basis.

telemedicine (i.e, interactive video teleconferencing) shall be reim-

DORP is required.

(6) Home Services shall only be billed and reimbursed if
the documented condition isdirectly related to or isthe conseguence of
the compensable injury. Such services shall be assessed on a case-by-
case basis. DOP is required.

(A) E/M services provided in a private residence by a
doctor shall be hilled and reimbursed using the "New Patient Home
Services' and "Established Patient Home Services' CPT codes.

(B) Home hedth services provided by a home health
agency shall be billed and reimbursed using the "Unlisted specia ser-
vice, procedure, or report" CPT code with one of the following modi-
fiers:

(i) "-H1," for home health services provided by a
Registered Nurse (RN).

(i) "-H2," for home health services provided by a
Licensed Vocationa Nurse (LVN).

(iii) "-H3," for home health services provided by a

bursed. Interactive video teleconferencing referstolive, two-way video
connections between two or more HCPs and the injured employee. All
HCPs participating, and whose presence is required, in the video tele-
conferencing shall be reimbursed. The HCPs shall use the appropriate
E/M CPT code with modifier "-TM," DOP isrequired. For reimburse-
ment, the telemedicine service must be necessary to:

(A) theinjured employee because of limited access to
HCPs; or,

(B) aHCP becauseof limited accessto other HCPs(i.e,,
specialists).

(c) General Medicine Ground Rules. HCPs hilling profes-
sional medical services in the Medicine section of the AMA CPT
shall utilize the following for correct coding, reporting, billing, and
reimbursement of the Medicine CPT codes.

(1) Osteopathic Manipulation. When manipulation is pro-
vided by aDoctor of Osteopathy, Osteopathic Manipulative Treatment
CPT codes shall be hilled and reimbursed. If dgnificant separately
identifiable E/M services, above and beyond the usual pre-service and

Certified Nurse Assistant (CNA).

post-service work associ ated with the procedure, are provided, the HCP
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shall bill using the appropriate E/M CPT codewith CPT modifier "-25,"
and DOP is required.

(2) Chiropractic Manipulation. When manipulation is pro-
vided by a Doctor of Chiropractic, Chiropractic Manipulative Treat-
ment CPT codes shal be billed and reimbursed. If significant sepa-

(C) Thetreating doctor shall re-examine the patient as
appropriate, but not less than once a month, while physical medicine
treatment is being provided by the HCP.

(D) A physical medicine session is defined as any com-
bination of up to three different physical medicine CPT codes and up

rately identifiable E/M services, above and beyond the usual pre-ser-

to one and one-haf hours of physical medicine CPT codes with time

viceand post-service work associated with the procedure, are provided,

units.

the HCP shall hill using the appropriate E/M CPT codewith CPT mod-
ifier "-25," and DOP is required.

(3) Nerve Studies. The following provisions apply to
Nerve Studies.

(A) CPT codes relating to nerve studies shall be billed
and reimbursed using the CPT code for the appropriate sudy with one
of the following modifiers:

(i) WHP: This modifier shall be used if performing
both the technical and professional components of the study.

(i) -26: This modifier shall be used if performing

(i) Multipleusesof the same CPT code count asone
of the three physical medicine CPT codes per session limit.

(i) Two sessions are dlowed per day for the first
week of theinjury. Thereafter, only one session per day is alowed.

(iii) Time spent on Modalities with no time units
does not apply toward the one and one-half hour per session time limit.

(iv)  Themaximum amount of timeto be billed or re-
imbursed for physica medicine CPT codes with time units is one and
one-half hours per session. Time shall be measured by hilling incre-
ments.

only the professional component of the study. The professional com-
ponent reimbursement shall be 30% of the MAR.

(iii) -TC: This modifier shall be used if performing

(v) For reimbursement, the Multiple Procedure Rule
found in subsection (e) of this section shall be applied to the three dif-
ferent physical medicine CPT codes used in each session.

only the technica component of the study. The technical component
reimbursement shall be 70% of the MAR.

(B) Surface eectromyography (EMG) studies shal be

(E) Therapeutic Procedures require the HCP to main-
tain direct patient contact during provision of the procedure. If any
of the Therapeutic Procedures are performed with two or more patients

billed and reimbursed using the "Unlisted physical medicine/rehabili-

then the "Therapeutic procedure, group" CPT code shall be billed rather

tation service or procedure” CPT code with modifier "-EM" added.

than the code for the specific type of therapy.

(4) Conscious Sedation. Doctors other than anesthesiolo-
gists or nurse anesthetists shall bill and be reimbursed for conscious

(F) Theexclusive use of Modditiesis limited to a max-
imum of one week. DOP is required to substantiate the need for con-

sedation CPT codes.

(A) Conscious Sedation (with or without analgesia)
CPT codes shall be billed and reimbursed when administered by a

tinued use of only these modalities.

(G) Theuseof Modalitiesin conjunction with therapeu-
tic and other procedures shall be as described in the commission treat-

doctor aso performing a simultaneous procedure.

(B) If Conscious Sedation is administered by a HCR,
other than the doctor performing the procedure, then the HCP shall
apply the ground rules as stated within subsection (f) of this section.

ment guidelines. DOP is required to substantiate the need to provide
treatment that is not contained in the commission treatment guidelines.

(H) Sterile whirlpool shall be billed using the
"whirlpool" modality CPT code with modifier "-SW" and shall be

(d) Physical Medicine and Rehabilitation. HCPs hilling pro-
fessional medical servicesin the Physica Medicine and Rehabilitation
subsection of the AMA CPT shall utilize the following for correct cod-
ing, reporting, billing, and reimbursement of the Physical Medicineand
Rehabilitation CPT codes.

(1) Modalities and Therapeutic Procedures (Physical
Medicing). The following provisons apply to physica medicine
services.

(A) Physicd medicinetreatment performed on the same
day asaninitia evaluation shall be billed and reimbursed separately.

(B) Range of motion measurements and muscle test-
ing are included in re-evaluations performed by the physical or oc-
cupational therapist and shall not be billed or reimbursed separately.
Re-evaluation of the patient by the HCP can occur for any of the fol-

reimbursed at $40.00. This type of treatment shall be prescribed by
the doctor. There shall be no additional reimbursement for sterilizing
the whirlpool or for supplies for the sterilization. DOP is required.

(1) Patient education is billed for a group setting using
the "Physician educational services rendered to patientsin a group set-
ting" CPT code. If the patient education is provided in a one-on-one
setting, bill using the same CPT code with modifier "-OP" DOP is re-

quired.

(J) Required or requested documentation for any physi-
ca medicine CPT codewithtimeunits shall include start and end times.

(K) Specific physical medicine services shdl be billed

as follows.

(i) The following services shall be billed using the
"Unlisted modality" CPT code and the gppropriate modifier as indi-

lowing reasons:
(i) adefinitive change in the patient’ s condition;

(ii) failure to respond to treatment;
(iii)  attainment of MMI; or

(iv) need for an extensive evaluation of the patient
which is over and above what would be routinely provided at atherapy

cated.

(1) Continuous Passive Motion--Maodifier "-CM"
(1)  Fluidetherapy--Modifier "-FT"
(I11) HE-NE Laser--Modifier "-HE"

(i) The following services shall be billed using the
"Unlisted therapeutic procedure’ CPT code and the appropriate modi-

Session.

fier asindicated.
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(1) Autotraction--Modifier "-AT"
(1) Dressing changes--Moadifier "-DC"
(1) Taping to stabilize or aign joint--Modifier

" EC"

(V) Simultaneous Electrical Stimulation/Ultra-

(A) Testsand Measurements CPT codes requireareport
of the results, and no additional reimbursement shall be dlowed for this

report.

(B) Job site visit/assessment shall be hilled using the
"Unlisted physica medicine/rehabilitation service or procedure” CPT
code with modifier "-JA". A report is required and shall not be re-

sound--Modifier "-EU"
(V) Muscle Energy Technique--Modifier "-ME"
(V1) Phonophoresis--Modifier "-PH"
(VIl) Positional Release--Modifier "-PO"
(VII)  Spray and Stretch--Modifier "-SS"
(IX) TENS gpplication for trial basis (includes

imbursed separately. Job site visit/assessments shall be reimbursed at
$25.00 per 15 minutes.

(C) A maximum of three Functional Capacity Evalu-
ations (FCEs) for each compensable injury shall be billed and reim-
bursed. FCEs shdl be hilled using the "Physical performance test or
measurement..." CPT code with modifier "-FC." FCEs shall be reim-
bursed at $25 per 15-minute increment up to a maximum of five hours
($500) for thefirst test and a maximum of two hours ($200) for a sec-

suppliedtraining)--Modifier "-TN"
(X) Tilt table (standing frame)--Modifier "-TT"
(XI) Vertebral Axial

Decompression

ond and/or third test. A summary report for each FCE is required and
shall not be billed or reimbursed separately. Required documentation
includes the start and end time for the FCE. FCEs shall include the fol-
lowing elements:

(Vax-D)--Modifier "-V X"
(iii) External compression/taping to reduce or con-

(i) A physical examination and neurologica evalua-
tion, which include the following:

trol edema and swelling shall be hilled using the "vasopneumatic de-
vices' modality code. External compression/taping to provide support
or protection and limit motion in acute trauma and chronic circulatory
conditions or to provide stabilization and joint alignment shall be billed

() appearance (observational and pal pation)

(1) flexibility of the extremity joint or spinal re-
gion (usually observational)

using the "Unlisted therapeutic procedure” CPT code with modifier
"-EC."

(iv) Phonophoresis supplies shall be billed using
CPT code 99070 and shal be reimbursed at $7.00; iontophoresis
supplies shall be billed using CPT code 99070 and shall be reimbursed
at $15.00. Phonophoresis and iontophoresis shall not be reimbursed
for the same area on the same day.

(L) Aninjury resulting in physical medicine treatment
to more than one body area or region shall be substantiated by the ap-
propriate diagnosis for the CPT codes. The following body areas are
recognized for the provision of physical medicine (billing may be by

(1)  posture and deformities;

(V) vascular integrity;
(V) neurological teststo detect sensory deficit;

(VI) myotomal strength to detect gross motor

deficit; and
(Vi)

reflexes to detect neurologica reflex sym-

metry.

(i) A physical capacity evaluation of the injured
area, which includes the following:

region, if present, or by ared):
(i) Head

(i) Lower extremity (which is divided into two re-

(1) range of motion (quantitative measurements
using appropriate devices) of the injured joint or region; and

(1)  srength/endurance (quantitative measures
using accurate devices) with comparison to contralateral side or
normative data base. This testing may include isometric, isokinetic, or
isoinertial devices in one or more planes.

(iii)  Functional abilities tests, which include the fol -

(1) Hip/Knee
(1) Ankle/Foot
(iii)  Upper extremity (which is divided into two re- lowing:

(1) Shoulder/Elbow
(1)  Wrist/Hand
(iv)  Trunk (Including rib cage, and abdomen)

(v) Spine (which isdivided into four regions):
(1) Cervical spine
(1)  Thoracic spine
(1) Lumbar spine
(V) Sacrd spine

(2) Testsand Measurements. The following provisions ap-
ply to Tests and Measurements services.

() activities of daily living (standardized tests of
generic functional tasks such as pushing, pulling, kneeling, squatting,
carrying, and climbing);

(1) hand function tests which measure fine and
gross motor coordination, grip srength, pinch srength, and manipula-
tion tests using measuring devices,

(1)  submaximal cardiovascular endurance tests
which measure aerobic capacity using stationary bicycle or treadmill;
and

(IV) staticpositional tolerance (observational de-
termination of tolerance for gitting or standing).

(D) Muscle testing shdl be billed using the "Physical
performance test or measurement..." CPT code with modifier "-MT."
Muscle testing requires a report to be submitted with the bill, identi-
fying the service provided, results, and interpretation of the test and
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shall be reimbursed per body area. If two or more contiguous areas are
injured and if testing requires no additiona tasks, then reimbursement

(ii) Reimbursement shall be $36.00 per hour. Units
of less than 31 minutes shall not be billed or reimbursed.

shall be alowed for only one body area. Muscle testing shall not bere-
imbursed in addition to a FCE. Muscle testing may be used to replace
any six components of the functional abilities test required in a FCE
and shall be reimbursed as a component of the FCE.

(i) Isometric measurements (testing for strength
deficits) are reimbursed as follows:

(1) Single area: testing one injured area of the

(C) Work Hardening/Comprehensive Occupational Re-
habilitation Programs (for TWCC purposes, CARF accredited Com-
prehensive Occupationa Rehabilitation Programs are consi dered Work

Hardening.)

(i) Thefirst two hours of each session shall be billed
and reimbursed as one unit, using code 97545 with "-WH" modifier.
Each additional hour shall be billed as 97546 with "-WH" modifier.

body. This includes multiple tasks and/or multiple planes.

(1) Two areas. testing two injured areas of the
body. Each area requires multiple tasks and/or multiple planes. DOP

CAREF accredited Programs shall add "-CA" as a second modifier.

(ii) Reimbursement shall be $64.00 per hour. Units
of less than 31 minutes shall not be billed or reimbursed.

is required supporting the need for testing of two areas.

111) Multiple areas: testing more than two in-
jured areas of the body. Each arearequires multiple tasks and/or multi-
ple planes. DOP is required supporting the need for testing of multiple

body areas.

(i) Isokinetic measurements (testing for strength
deficits) are reimbursed as follows:

(1) Single area: testing one injured area of the
body. This includes multiple tasks and multiple planes.

(1) Two areas: testing two injured areas of the
body. Each area requires multiple tasks and multiple planes. DOP is
reguired supporting the need for testing of two body areas.

111) Multiple areas: testing more than two in-

(D) Outpatient Medical Rehabilitation Programs

(i) Program shall be billed and reimbursed using
code 97799 with modifier "-MR" for each hour. The number of hours
shall be indicated in the units column on the bill. CARF accredited
Programs shall add "-CA" as a second modifier.

(ii) Reimbursement shall be $90.00 per hour. Units
of less than 31 minutes shall not be billed or reimbursed.

(E) Chronic Pain Management/Interdisciplinary Pain
Rehabilitation Programs

(i) Program shall be billed and reimbursed using
code 97799 with modifier "-CP" for each hour. The number of hours
shall be indicated in the units column on the bill. CARF accredited
Programs shall add "-CA" as a second modifier.

jured areas of the body. Each area requires multiple tasks and multiple
planes. DOP is required supporting the need for testing of multiple

body areas.

(E) When performing manual muscle testing and/or
range of motion testing, reimbursement includes testing with compari-
son to normal side, which shall not be hilled or reimbursed separately.

(3) Return To Work Rehabilitation Programs.  The
following shall be applied for hilling and reimbursement of Work
Conditioning/Genera  Occupational Rehabilitation Programs, Work
Hardening/Comprehensive  Occupational  Rehabilitation Programs,
Chronic  Pain  Management/Interdisciplinary Pain Rehabilitation
Programs, and Outpatient Medical Rehabilitation Programs.

(A) Accreditation by the Commission for Accreditation
of Rehabilitation Facilities (CARF) isrecommended, but not required.

(i) If the program is CARF accredited, modifier

(ii) Reimbursement shall be $100.00 per hour. Units
of less than 31 minutes shall not be billed or reimbursed.

(e) Surgery Ground Rules. HCPs hilling professional medical
services in the Surgery section of the AMA CPT shal utilize the fol-
lowing for correct coding, reporting, billing, and reimbursement of the
Surgery CPT codes.

(1) Globa Fee Concept. The concept of a global fee for
surgical proceduresis along established concept under which asingle
fee (i.e., bundled service) is billed and reimbursed for services that are
necessary and integral in accomplishing the surgical procedure. The
surgeon normally performsthese necessary services before, during, and
after the surgical procedure.

(A) The global reimbursement includes the pre-opera-
tive care necessary for the specific surgical procedure, completion of
hospital records, initiation of treatment, local anesthesia (including lo-

"-CA" shall follow the appropriate program modifier as designated for

cal infiltration, metacarpal/digital block, or topical anesthesia), the sur-

the specific programs listed below. The hourly reimbursement for a

gica procedure, and uncomplicated post-operative care that normally

CARF accredited program shall be 100% of the MAR.

(ii) If the program is not CARF accredited, the only
modifier required is the appropriate program modifier. The hourly re-
imbursement for a non-CARF accredited program shall be 70% of the
MAR.

(B) Work Conditioning/General Occupational Rehabil-
itation Programs (for TWCC purposes, CARF accredited General Oc-
cupational Rehabilitation Programs are considered Work Condition-

ing)

(i) Thefirst two hours of each session shall be billed
and reimbursed as one unit, using code 97545 with "-WC" modifier.
Each additiona hour shall be hilled as 97546 with "-WC modifier."
CAREF accredited Programs shall add "-CA" as a second modifier.

followsthe specific surgical procedure. Integral parts of asurgical pro-
cedure shall not be hilled with a separate charge for each service (un-
bundled) or reimbursed separately.

(B) If the management of asurgical procedure (pre-op-
erative care and/or post-operative care) and the surgical procedure are
performed by two or more doctors, the global fee concept shall ill be
applied and the appropriate CPT code shall be billed with either CPT
modifier "-54," "-55," or "-56." (For additional information on these
modifiers see paragraph (3) of this subsection).

(C) Included in the global period for surgery is dl pre-
operative care, beginning with the day prior to surgery. If the HCP
needs to report a preoperative visit for documentation purposes only,
the HCP shall bill the appropriate CPT code with modifier "-GS."

(D) Pogt-operative follow-up care is included in the
global period for surgery and the following shall apply.
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(i) The number of consecutive post-operative
follow-up days alowed is for the primary procedure.

(i)  When an additional surgical procedureis carried
out within the listed period of follow-up carefor aprevious surgery, the
follow-up periods shall continue concurrently to their normal termina-

(C) TheMPR shall not be applied to secondary or sub-
sequent procedures performed in remote areas that are unrelated to the
major procedure and reguire additiona preparation.

(3) Surgical Modifiers. The following provisions apply to
the hilling and reimbursement of surgical CPT codes with the listed

tion.

(iii) Routine operative pain management provided
by the surgeon isincluded in the global fee

(E) HCPs billing surgical services shall use the most
current edition of the American Academy of Orthopaedic Surgeons’
Complete Global Services Datafor Orthopaedic Surgery in determin-
ing whether and how surgical services should be bundled.

(F) The following pre-operative services are exempt
from the global fee concept and additional charges and reimbursements
shall be warranted for these:

(i) Evaluationand management servicesunrelated to
the primary procedure;

(i) Services required to stabilize the patient for the
primary procedure; and

(iii)  Proceduresnot usually part of the basic surgical

modifiers.

(A) Surgical CareOnly, CPT maodifier "-54": When one
doctor performs asurgical procedure and another doctor provides pre-
operative and/or postoperative management, surgical servicesare iden-
tified by adding CPT modifier "-54" to the CPT code. Reimbursement
shall reflect a reduction to dlow for services provided by the other
(non-operating) doctor. DOP is required.

(i) When coordinating with another doctor to pro-
vide the postoperative management, reimbursement shall be 70% of
the MAR of the surgical procedure.

(ii)  When coordinating with another doctor to pro-
vide the preoperative management, reimbursement shall be 90% of the
MAR.

(iii) When coordinating with another doctor(s)
to provide both the preoperative and postoperative management,
reimbursement shall be 60% of the MAR.

procedure (eg., bronchaoscopy prior to chest surgery) provided during
the immediate pre-operative period.

(G) Surgical procedures that are identified as starred

(B) Postoperative Management Only, CPT modifier
"-55": When one doctor performs the postoperative management and
another doctor has performed the surgical procedure, the postoperative

procedures in the AMA CPT are not subject to the global fee concept.

component is identified by adding CPT modifier "-55" to the CPT

(2) Multiple Procedures. Procedures performed at the
same operative setting which significantly increase time and skill
requirements are subject to the Multiple Procedure Rule (MPR)
reimbursement and are identified by adding CPT modifier "-51" to the
appropriate CPT code.

(A) The MPR reimbursement shall be asfollows:
(i) 100% of the MAR for the major procedure. For

code. Reimbursement to the surgeon shall reflect a reduction to allow
for services provided by the subseguent doctor. Reimbursement shall
be 30% of the MAR of the surgical procedure. DOP is required.

(C) Preoperative Management Only, CPT modifier
"-56": When one doctor performs the preoperative care and eval uation
and another doctor performs the surgical procedure, the preoperative
component is identified by adding CPT modifier "-56" to the CPT
code. Reimbursement to the surgeon shall reflect a reduction to allow

MFG reimbursement purposes the major procedure is the procedure

for services provided by the preceding doctor. Reimbursement shall

reflecting the greatest MAR value. Modifier "-51" shall not be added

be 10% of the MAR of the surgical procedure. DOP is required.

to the major procedure code.
(i) 50% of the MAR for the secondary procedure.

(D) Two Surgeons, CPT modifier "-62": When the
skills of two surgeons are required in the management of a specific

CPT modifier "-51" shall be added to the secondary procedure code.

procedure the modifier "-62" shall be added to the CPT procedure

(iii) 25% of the MAR for each subsequent proce-
dure. CPT modifier "-51" shall be added to subsequent procedure

code(s).

(B) Secondary or subsequent procedures are reim-
bursed when:

(i) the secondary or subseguent procedures are per-
formed through the same incision and related to the major procedure;

(ii) the secondary or subsequent procedures are not

code. Reimbursement shall be in accordance with the MPR. For an
exception to this reimbursement methodol ogy, see paragraph (5)(C) of
this subsection. DOP is required.

(i) Thetotal reimbursement for each procedure per-
formed by the two surgeons shall not exceed 125% of the reimburse-
ment amount for each surgical procedure.

(ii) Thetotal reimbursement shall be apportioned ac-
cording to prior agreement between both surgeons. Each surgeon shall
indicate the percentage of total reimbursement agreed upon on the sub-

performed through the same incision but are related to the major pro-

mitted bill.

cedure;

(iii)  the secondary or subseguent procedures are per-

(iii)  If subsequent procedure(s) aresolely performed
by either surgeon during the same surgical session, these separate CPT

formed through the same incision and consume significant time or are

code(s) shall bebilled without the"-62" CPT modifier. Reimbursement

due to a complication unless the additional procedure(s) is an integral

shall be the MAR of the surgical procedure and the MPR shall be ap-

part of the mgjor procedure (in that case no additiona fee shall be re-

plied.

imbur ;or
(iv) the secondary or subsequent procedures are per-

(iv) If one of the surgeons assists the other in the
performance of any subsequent procedure(s) during the same surgical

formed in aremote area, but are related to the major procedure.

session, the surgeon assisting shall bill using CPT modifier "-80" for
only those procedures in which the assistance rendered is medically
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necessary. Reimbursement shall be as specified by subparagraph (F)
of this subsection. DOP is required.
(E) Surgical Team, CPT modifier "66": Thetotal reim-

bursement of team doctors shall not be greater than 100% of the MAR
for the surgical procedure(s). The MPR reimbursement applies. DOP

(4) Spind Instrumentation/Prosthetics. Thefollowing pro-
visions gpply to the billing and reimbursement of spinal instrumenta-

tion/prosthetics.

(A) Reimbursement shall be allowed posteriorly and/or
anteriorly for the placement of the fixation devices.

is required
(F) Assgant Surgeon, CPT modifier "-80": When us-

(B) When billing and reimbursing the "Application of
intervertebral biomechanical device(s) ...to vertebral defect or inter-

ing thismodifier, documentation shall indicate the amount of time spent

space” CPT code, the following shall apply:

by the assistant surgeon in the operative session and the need for an as-
sistant surgeon. Documentation shall substantiate the attendance of the
assistant surgeon 70% of the time during the performance of one op-
erative session. The reimbursement shall be 25% of the MAR of the
surgica procedure(s).

(G) Minimum assistant surgeon, CPT modifier "-81":
When using this modifier, documentation shall indicate the amount of
time spent by the assistant surgeon in the operative session and the need
for an assistant surgeon. The reimbursement shall be 20% of the MAR
of the surgical procedure(s).

(H) Assistant Surgeon (when qualified resident surgeon
not available), CPT modifier "-82": When using this modifier, docu-
mentation shall indicate the amount of time spent by the assistant sur-
geon in the operative session and the need for an assistant surgeon. The
reimbursement shall be 20% of the MAR of the surgical procedure(s).

(1) Surgica Assistant, modifier "-SA": For services
provided by a Certified Physician Assistant (PA) or a Certified
Surgical Technologist/Certified First Assistant (CST/CFA) in lieu of
an Assistant Surgeon, the Certified PA and the CST/CFA shal hill

(i) The "Application of intervertebral biomechani-
cal device(s) ...to vertebra defect or interspace” CPT code shall only
be billed and reimbursed one time if one or more synthetic cages are
placed in the intervertebral space a the same level.

(ii)  If synthetic cages are placed at two or more dif-
ferent levels (e.g., synthetic cage placed at L3-4 interspace and L5-S1
interspace), then the "Application of intervertebral biomechanica de-
vice(s) ...to vertebral defect or interspace” CPT code shall be billed and
reimbursed per level.

(iii) If asingle synthetic cage can cover a defect of
several vertebrd levels (eg., asingle synthetic cage may replace three
entire vertebrae), then the "Application of intervertebral biomechanical
device(s) ...to vertebral defect or interspace” CPT code shal only be
billed and reimbursed one time.

(5 Arthrodesis. The following provisions apply to the
billing and reimbursement of arthrodesis services.

(A) All vertebral arthrodesis procedures include verte-
bral graft preparations, such as:

using the appropriate CPT code with modifier "-SA." The following
shall gpply to Certified PAs and CST/CFAS:

(1) Only individuals who satisfy the certification re-
quirements for Certified PA or CST/CFA are digible for reimburse-
ment.

(1) A PA isdefined as a graduate of a physician
assistant or surgeon assistant training program accredited by the Amer-
ican Medica Association's Committee on Allied Hedth, Education,

(i) minimal diskectomy, other than for decompres-
sion, necessary to accomplish the arthrodesis;

(ii) perforation or resection of vertebral end plates,

(iii)  graft preparation with autologus blood compo-
nents and bone marrow products; and

(iv) preparation and insertion of synthetic bone
substitutes (e.g., hydroxyapatite, coral, methylmethacrylate, deminer-

and Accreditation; or, a person who has passed the certifying exami-

alized bone matrix, gels and putty).

nation administered by the Nationd Commission on the Certification
of Physician Assistants, and who is licensed as a physician assistant by
the Physician Assistant Advisory Council.

(I1) A CST/CFA is defined as a graduate from a

(B) Combination anterior/posterior spinal procedures
shall be hilled using the CPT codes for both anterior and posterior
arthrodesis with modifier "-AP" added to both CPT codes. If no other
vertebral procedure, other than the arthrodesis, is performed the MPR

surgica technology program accredited by the Committee on Allied

does not apply.

Health Education and Accreditation or from a program acceptable to
the Liaison Council on Certification for the Surgical Technologist. A
CST/CFA iscertified as aCertified Surgica Technologist and asa Cer-
tified First Assistant.

(i) The services of a Certified PA or CST/CFA (in
lieu of an Assistant Surgeon) requires documentation that supportsthe
specific need for asurgical assistant. The documentation shall identify
the appropriateness of the services of the Certified PA or CST/CFA in
lieu of the services of an Assistant Surgeon.

(iii) The Certified PA or CST/CFA, when acting as
an assistant to the surgeon during the operation does so under the di-
rection and supervision of that surgeon and in accordance with hospital

(C) When the approach for arthrodesis of the anterior
spineis performed by adifferent surgeon, both surgeons shall hill using
the CPT codefor the anterior arthrodesi s performed, with CPT modifier
"-62."

(i) Reimbursement, in this case, for each surgeon
shall be 75% of the anterior arthrodesis CPT code MAR.

(i)  When two surgeons bill for an anterior arthrode-
sis procedure, then an Assistant Surgeon and/or a Surgical Assistant
shall not hill or be reimbursed for the anterior arthrodesis procedure.

(6) Bilatera Procedures. Certain CPT codes for bilateral
procedures identify both sides of the procedure, whereas other CPT

policy and appropriate laws and regulations.

(iv) An Assistant Surgeon and a Certified PA or
CST/CFA cannot both hill or be reimbursed for the same surgical case.

(v) Totd reimbursement shall be 10% of the listed
MAR of the surgical procedure.

codesidentify only half of the bilateral procedure. Bilatera procedures
are reimbursed according to the MPR.

(A) When aCPT code identifies half of abilateral pro-
cedure, the second half of the bilateral procedure shall be hilled using
the appropriate CPT code with CPT modifier "-50." The MPR shall ap-

ply.
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(B) A CPT code which identifies both portions of abi-
lateral procedure (e.g., spinal procedures: fusions, instrumentations,

(A) Inorder for the doctor’s office to qualify for facility
reimbursement for surgical procedures performed in a doctor’ s office,

and/or nerve decompression procedures) shall only be hilled and reim-

the office shall meet all of the following reguirements:

bursed once
(7) Surgical Injections. The following provisions apply to

(i) acomplete and routinely checked crash cart; ei-
ther aregistered nurse, CRNA, or a doctor dedicated to the "facility”

the billing and reimbursement of surgical injection services.

(A) Surgical injections delineated as "per injection” by
CPT descriptor and nomenclature warrant additional reimbursement
per injection subject to the MPR within the same body area.

(B) Injectionsdelineated as"per level" by CPT descrip-
tor and nomenclature are considered bilateral.

(C) When introducing additional materials through the

room;

(i) aseparate observation or recovery room;

(iii) patient monitoring equipment, including EKG
and pulse oximetry equipment; and

(iv) support staff and equipment to ensure that the
care received by the patient is the same as that, which would have been
in an ambulatory surgical center or in the outpatient surgical ward of a

same puncture site, reimbursement shall be allowed for the materials

hospital.

only. Materiads shall be billed using the appropriate HCPCS code,
when possible, or the "Supplies and materials..." CPT code. DOP is
required. The surgical procedure code shall be billed and reimbursed

only once.
(D) When therapeutic injection procedures are per-
formed a an established patient office visit, an office visit charge is

indicated only if a significant re-evaluation was necessary. The HCP
shall bill and be reimbursed a "minimal" office visit EEM CPT code.

DORP is required.

(E) Botulinumtoxin (BOTOX) injectionsshall bebilled
and reimbursed using the "Unlisted procedure, nervous system" CPT
code with modifier "-BX."

(8) Replantation CPT codes shall be reimbursed 100% of

(B) If the above listed requirements are met, the only
billing and reimbursements alowed for facility charges shdl be the

following:

(i) Sterile trays (which include dl supplies, gloves,
utensils, needles, suture material, etc., needed to perform the proce-
dure). These shall be hilled using the "Supplies and materias..." CPT
code with modifier "-ST". DOPisrequired if charges billed are $50.00

or greater.

(ii)  Anesthesia supplies (whichinclude the adminis-
tration of the sedative, the IV solution, the catheter/tubing, and drugs.):
No additional billing or reimbursement shall be allowed for equi pment
or gtaffing. (If the services require the use of complex or prolonged
anesthesia or the need for an anesthesiologist or CRNA, the service

the MAR for each replantation procedure. Each digit is considered

shall be performed in a hospital or ambulatory surgical center.) This

one replantation procedure. When extensive complications necessitate

service shall be hilled using the "Supplies and materials..." CPT code

additional procedures, the MPR shall apply and DOP is required.

(9) Manipulation Under Anesthesia. The following provi-
sions apply to the billing and reimbursement of Manipulation Under

Anesthesia (MUA)

(A) MUAs shall be reimbursed only once per body re-
gion per session. Appropriate body regions are listed in AMA CPT.

(B) Manipulation of ajoint under anesthesia preceded

with modifier "-AS". DOP is required if charges billed are $50.00 or
gresater.

(iii)  Postoperative monitoring (includes the fecility,
staffing and monitoring equipment): This service shall be billed using
the "Unlisted eval uation and management service" code with modifier
"-RO". No separate billing or reimbursement shall be alowed for HCP
stand-by. Reimbursement shall be per hour and the maximum amount
of time allowed shall be four hours. DOP is required.

or followed by asurgica procedure on the same joint on the same day
shall not bebilled or reimbursed separately from the surgical procedure

(10) Neurostimulators (Spinal). Placement of any addi-

(14) Operating Microscope. The "Operating Microscope”
CPT code shall not be billed or reimbursed in addition to CPT codes
that state use of the operating microscopeis an inclusive component of

tional dectrode catheter(s)/array(s) or plate(s)/paddie(s) shall be billed

the procedure (i.e., the procedure description specifies microsurgical

and reimbursed separately by adding CPT modifier "-51" to the appro-

techniques are used), or if another CPT code describes the same proce-

priate CPT code.

(11) Incidental Procedure. An incidental procedure is de-
fined as a surgery performed through the same incision at the same

dure being done with an operating microscope. DOP is required.

(15) Intra Discal Electro Thermal (IDET). IDET shall be
billed and reimbursed using the "Unlisted procedure, nervous system"

operative session by the same doctor and which is not related to the

CPT code with modifier "-ID."

diagnosis or disorder the operative session was intended for. An in-
cidental procedure (e.g., an appendectomy during a cholecystectomy)
shall not be hilled or reimbursed separately.

(12) Services Necessary to Stabilize Patient. If an injured

(f) Anesthesia Ground Rules. HCPs hilling Anesthesia pro-
fessional medical servicesin the Anesthesia section of the AMA CPT
shall utilize the following for correct coding, reporting, billing, and re-
imbursement of the Anesthesia CPT codes.

employee has amedical condition (e.g., diabetes), then all services nec-
essary to stabilize the injured employee so that surgery or other treat-
ment may be performed safely and/or effectively shall be billed and
reimbursed separately. DOP is required.

(13) Surgical Procedures Performed in a Doctor’s Office.
The following provisions apply to the billing and reimbursement of
surgical procedures performed in a doctor’ s office.

(1) General Information and Instructions. The following
general provisions apply.

(A) The anesthesiologist providing the medical direc-
tion shall remain on-site in the operating suite, and shall extend medi-
cal direction to no more than four concurrent anesthetic procedures.

(B) Medicd direction excludes simultaneous adminis-
tration of anesthesia and performance of surgica services by the di-
recting anesthesiol ogist.
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(C) Only the anesthesiologist providing concurrent su-

factors requiring extended pre- and/or post-operative care), shal be

pervision shall bill and be reimbursed the Total Anesthesia Reimburse-

billed using the appropriate anesthesia CPT code with CPT modifier

ment (TAR) of the procedure.

(D) Independent Certified Registered Nurse Anes-
thetists (CRNASs) may hill and shall be reimbursed when providing

"-22." DOP is required.

(F) Any procedure around the head, neck or shoulder
girdlethat requiresfield avoidance; or any procedure compromising the

anesthesia care within the CRNA scope of practice as defined by state

anesthesia administration (e.g., requiring a position other than supine

law.

(E) Local infiltration, metacarpal/digital block, or topi-
cal anesthesia administered by the surgeon is included in the MAR for
the surgical procedure, and shall not be billed or reimbursed separately.

(F) Major regional anesthesia, such as spinal epidural
and major peripheral nerve blocks, administered by the surgeon shall
be reimbursed according to the basic anesthesia value. Time shall not
be billed or reimbursed separately. The appropriate surgica CPT code
shall be billed with CPT modifier "-47."

(G) If the major regional anesthesiais provided by the
anesthesiologist or CRNA, then reimbursement shall bethe basic value,
plus any modifying factors, plus time units.

(H) Regional anesthesia excludes the administration of
sedatives, tranquilizers, analgesics and other hypnotics, and the oral
administration of these shall not be hilled or reimbursed separately.

(1)  Only the surgeon, anesthesiologist, or CRNA admin-
istering diagnostic or therapeutic nerve block(s) shall bill and be reim-
bursed for the surgical procedure(s). Anesthesiatime units shall not be
billed or reimbursed in addition to the surgica procedure.

(J) When an anesthesiologist or CRNA bills for a pro-
cedure found in another section, then the ground rules of that section
shall gpply to the CPT code (e.g., injections).

(K) Provisons regarding Conscious Sedation CPT
codes are contained in subsection (c) of this section.

(2) Separate or Multiple Procedures. No additional basic

or lithotomy) shall have aminimum basic value of 5.0 units regardless
of any lesser basic value assigned to such procedure. The appropriate
anesthesia CPT code shall be billed with CPT modifier "-22." DOP is
required.

(9) Radiology Ground Rules. HCPs hilling professional med-
ical servicesin the Radiology section of the AMA CPT shall utilizethe
following for correct coding, reporting, billing, and reimbursement of
the Radiology CPT codes.

(1) Imaging centers and radiol ogic centers (not covered by
a hogpital’s license) shall bill on the HCFA-1500 form.

(2) A completeradiological examination includesdl of the
necessary viewsfor optimal examination of the body part. Singleviews
comprising a complete examination shall not be billed or reimbursed
separately. |If the reimbursement of multiple single view CPT codes
exceeds the reimbursement of a complete examination CPT code, re-
imbursement shall be the complete examination CPT code MAR.

(3) When procedures found in another section are per-
formed, then the Ground Rules of that section shall apply to the CPT
code (e.g., injections).

(4) Thefollowing provisions apply to the billing and reim-
bursement of the components of radiological services.

(A) Toidentify acharge for only the professional com-
ponent of a radiologica service, the appropriate CPT code shall be
billed with CPT modifier "-26." A written report, signed by the in-
terpreting doctor, shall be considered an integral part of a radiologic
procedure or interpretation and shall not be hilled or reimbursed sep-

value shal be reimbursed for anesthesia provided during additional

arately. The professiona component MAR represents the total reim-

surgical procedures (other than the major procedure) performed on the

bursement for the professional radiological services of the doctor. The

same day during the same operative setting. Anesthesiareimbursement

professional component includes:

for multiple procedures is based on the procedure with the highest ba-
sic value, plus modifying factors, plustotal time units for al combined
surgica procedures.

(3) Billing. The following provisions apply to the hilling
of Anesthesia services.

(A) Total units shall appear in the units column of the
bill (base value + time + modifying units).

(B) Total anesthesiatime (in minutes) shall be listed on

the bill.

(C) When hilling for daily hospital management of
intravenous patient-controlled analgesia by an anesthesiologist, the
"Unlisted anesthesia procedure(s)" CPT code shall be billed and
reimbursed. The TAR shall be calculated using a basic value of 2
units, and neither time units nor modifying factors shall be billed or
reimbursed additionally. DOP is required.

(D) Anesthesa for Manipulation Under Anesthesia
(MUA), shall be billed and reimbursed using the "Unlisted anesthesia
procedure(s)" CPT code. The TAR shall be calculated by using abasic
value of 5 units, and neither time units nor modifying factors shal be
billed or reimbursed additionaly.

(E) Anesthesia services that necessitate the skills and
time of the anesthesiologist or CRNA beyond what is usually required
(e.g., unusua forms of monitoring, severe multiple injuries, or other

(i) examination of the patient, when indicated;

(i) performance and/or supervision of the proce-

dure;
(iii) interpretation, and written report of the exami-

nation; and,
(iv) consultation with the referring doctor.

(B) To identify acharge for only the technical compo-
nent of aradiologica service, the appropriate CPT code shall be billed
with modifier "-TC." The technical component MAR represents the
total reimbursement for the technica services associated with the ra-
diological procedure (with the exception of the cost of radioisotopes,
which are reimbursed separately). The technical component includes:

(i) personnel services,
(i) materials (including ionic contrast media and

drugs);
(iii)  film or xerograph,
(iv) office space;
(v) eguipment; and,
(vi) other facility resources.
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(C) To identify a charge for the whole procedure, the
appropriate CPT code shall be billed with modifier "-WPR" The whole
procedure MAR representsthetotal reimbursement for the professional
component and the technica component of the radiological service.
Whole procedure MARs are gpplicablein any situation in which asin-
gle charge is made to include both professional services and the tech-

(i) examination of the patient, when indicated;

(i) performance and/or supervision of the proce-
dure, or lab test;

(iii)  interpretation and/or written report of the exam-
ination, or lab test; and,

nical cost of providing radiological services.

(5 TheMARSsfor injection procedures performed in con-
junction with radiological procedures include:

(A) al usud pre-injection and post-injection care

(iv) consultation with the referring doctor.

(B) To identify a charge for the technical component
only, the appropriate CPT code shall be billed with modifier "TC." The
technica component MAR represents the total reimbursement for the

specifically related to the injection procedure;

(B) necessary local anesthesia;
(C) placement of needle or catheter; and,
(D) injection of contrast material (with or without auto
power injection).
(6) Thefollowing provisions apply to the billing and reim-
bursement of fluoroscopic assistance.

(A) If fluoroscopic assistance (fluoroscopy) is medi-

technica services associated with the pathology procedure. The tech-
nica component includes:

(i) personnel services,

(i) materials;
(iii)  office space;

(iv) eguipment; and,

(v) other facility resources normally included in pro-
viding the service.

cally necessary when performing an injection, and it is not included in
the injection procedure, the HCP shall hill the appropriate injection
CPT code and the appropriate fluoroscopy CPT code. DOPis required.

(B) If avideotape of the fluoroscopic assistance (vide-

(C) To identify a charge for the whole procedure,
the appropriate CPT code shdl be billed with modifier "-WR" The
whole procedure MAR represents the total reimbursement for the
professional component and the technical component of the pathology

ofluoroscopy) ismedically necessary when performing aninjection, the

service. Whole procedure MARs are applicable in any situation in

HCP shall hill the appropriate injection CPT code and the appropriate

which a single charge is made to include both professional services

fluoroscopy CPT code with modifier "-VT" (for the videotape). DOP

and the technicad cost of providing such services.

is required.
(C) Fluoroscopic assistance is considered part of

(3) Billing for pathology services may be done by the of-
fice that collected the specimen or by the laboratory that performed the

a myelogram or discogram and shall not be hilled or reimbursed

testing on the specimen.

separately for those procedures.

(7) Thefollowing provisions apply to the billing and reim-

(A) If the billing for the laboratory testing is done by
the office collecting the specimen (e.g., the doctor’s office), then the

bursement of contrast materials.

(A) lonic contrast material for radiologica proce-
dure(s) is considered part of the procedure and shall not be billed or
reimbursed separately.

(B) Non-ionic contrast material for radiological proce-
dure(s) (excluding material for MRIs) shdl be billed and reimbursed
using the "Supply of low osmolar contrast material" HCPCS codes.

(C) Contrast material for MRI procedures shall be

appropriate CPT code with CPT modifier "-90" shall be billed. Billing
for those CPT codes shall only be what is charged to the collecting
office by the reference laboratory (i.e., the laboratory performing the
tests). In addition, the collecting office shall bill for a"handling" charge
using CPT codes from the Medicine section.

(B) If the billing for the Iaboratory testing is done by
the reference laboratory, not the collecting office, then the appropriate
CPT code shall be billed and CPT modifier "-90" shall not be added.
The collecting office (e.g., the doctor’ s office) shall only hill for a"han-

billed using the "Supply of paramagnetic contrast material” HCPCS

dling" charge using CPT codes from the Medicine section.

code when use of contrast materia is medically necessary.
(h) Pathology Ground Rules. HCPs hilling professional med-

(4) When billing for panel tests, the CPT code correspond-
ing to the appropriate panel test shall be billed and reimbursed. Tests

ical servicesin the Pathology section of the AMA CPT shall utilize the

comprising the panel shall not be billed or reimbursed separately. Tests

following for correct coding, reporting, hilling, and reimbursement of

performed in addition to a particular panel or a second panel of tests

the Pathology CPT codes.

(1) TheMARsfor Pathology CPT codesinclude recording
the specimen, performance of the test, and reporting the result. The

shall be billed and reimbursed separately.

(i) TWCC Specific Services. HCPs bhilling TWCC Specific
Services shall utilize the following for correct coding, reporting,

Pathology MARs do not include specimen collection/transfer or indi-

billing, and reimbursement of these services.

vidual patient administrative services.

(2) Thefollowing provisions apply to the billing and reim-

(1) Spind Surgery Second Opinions pursuant to §133.206
of thistitle (rdating to Spinal Surgery Second Opinion Process) shall

bursement of the components of pathology services.

(A) Toidentify achargefor the professional component
only, the appropriate CPT code shdl bebilled with CPT modifier "-26."

be billed and reimbursed as follows.

(A) The following codes shall be billed for spinal
surgery second opinion services.

The professional component MAR represents the total reimbursement
for the professional pathology services of the doctor. The professional
component includes:

(i) WCO001--for spinal surgery second opinion ex-

aminations;
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(i) WCO002--if the injured employee fails to show
up for a scheduled spinal surgery second opinion examination or if a

(V) If testing is performed by a HCP other than
the examining doctor, then the HCP shall hill using the gppropriate

spinal surgery second opinion examination is canceled by the injured

MMI/IR code with modifier "-TC." Reimbursement shall be 20% of

empl oyee with less than twenty four hours notice; and,

(iii) WCO003--for reconsideration of an earlier deci-
sion, which will include areview of aninjured employe€' s caseregard-

the total MAR.

(i) Other body areas shall be billed and reimbursed
using the appropriate CPT code(s) for the tests required for the assign-

less of whether a change of condition exists.
(B) The MARSs for Spina Surgery Second Opinions

are:
(i) WC001--$350.00
(i) WC002--$100.00
(i) WC003--$150.00

(20 Maximum Medical Improvement and/or Impairment
Rating (MMI/IR) shall be billed and reimbursed as follows.

(A) Thetota MAR for an MMI/IR examination shall be
equal to the MM examination reimbursement plus the reimbursement
for the body area(s) rated for the assignment of an IR. The total MAR
for determination of MMI/IR shall include:

(i) the examination;

(i) consultation with the injured employes;

(iii) review of the records and films;

(iv) the preparation and submission of reports (in-
cluding TWCC required forms, narrative report, and responding to the
need for further clarification, explanation, or reconsideration), calcula-
tion tables, figures, and worksheets;

(v) range of motion, strength and sensory testing,
and measurements; and,

(vi) other tests used to validate the IR.
(B) For IR testing, the HCP shall indicate the number

ment of IR.

(1) Other body aress are follows:
(-a) body systems;
(-b-) body structures (including skin); and,
(-c-) menta and behaviora disorders.

(1) For acomplete list of these body areas refer
to the AMA Guides to the Evaluation of Permanent Impairment, as
stated in the commission Act and Rules Chapter 130 relating to Im-
pairment and Supplementa Income Benefits.

(C) When testing is required for the assignment of IR
and the examining doctor refers the testing to a specidist, then thefol-

lowing shall apply:

(i) The examining doctor (e.g., the referring doctor)
shall bill specialist referred testing as one unit on the billing form us-
ing the appropriate MMI/IR code. Reimbursement shall be $50.00 for
incorporating one or more specialists' report information into the final
IR. This reimbursement shall be alowed only once per examination.

(i) The referra specialist shall bill and be reim-
bursed for the appropriate CPT code(s) for the tests required for the
assignment of IR. DOP is required.

(D) Thetreating doctor shall bill for an MMI/IR exam-
ination using the "Work related or medical disability examination by
the treating physician..." CPT code with the appropriate modifier.

(i) Reimbursement for the determination of MMI
shall be the gpplicable established patient office visit level associated
with the examination. Modifiers"-T1", "-T2", "-T3", "-T4", or "-T5"

of body areas rated in the units column of the billing form. Body areas

shall be added to the "Work related or medica disability examination

shall be billed and reimbursed as follows:

(i) Theexamining doctor may hill for amaximum of
three musculoskeletal body areas.

(1) Musculoskeletal body areas are defined as

by the treating physician..." CPT code to correspond with the last digit
of the applicable office visit.

(i) Reimbursement for the determination of an IR
shall be according to the areas rated.

follows: (iii)  If the treating doctor refers the injured em-
(-&) spine and pelvis, ployee to ancther doctor for the certification of MMI and assignment
(-b-)  upper e<trem_it_ies z;nd hands and, of IR and the referral doctor has:
(rc-)  lower extremities (including feet). (1) not previoudy treated the injured employee,
(1) The MAR for musculoskeletal body areas then the referral doctor shal hill using the "Unlisted evaluation and
shall be: management service' CPT code and the reimbursement shall be as out-
(-a) one musculoskeletal  body area: lined for Required Medical Examinations (RME); or,
$300.00; and . . -
e . (1) previously been treating the injured em-
area $150.00 (b) esch additiondl musculoskeletdl body ployee, then the billing and reimbursement shall be as outlined for the

111)  When the examining doctor conducts the
MMI examination and the IR testing, the examining doctor shal bill
using the gppropriate MMI/IR code with modifier "-WP" Reimburse-
ment shall be 100% of the total MAR.

(1V) If the examining doctor conducts the MMI

treating doctor.

(iv) Thetreating doctor is required to review the cer-
tification of MMI and assignment of IR performed by another doctor
(other than the designated doctor) as required by Chapter 130 of this
title. The treating doctor shall bill using the "Work related or medi-
cal disability examination by the treating physician..." CPT code with

examination and determines the assignment of IR, excluding the test-

modifier "-RP" to indicate areview of the report only, and shall be re-

ing, then the examining doctor shall bill using the gppropriate MMI/IR

imbursed $50.00.

code with CPT modifier "-26." Reimbursement shall be 80% of the to-
tal MAR.

(E) A designated doctor shall bill for an MMI/IR ex-
amination using the "Work related or medical disability examination
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by other than the treating physician..." CPT code with the appropriate
modifier.

(i) Reimbursement for the determination of MMI
shall be based on the amount of time that has elapsed since the date
of injury (DOI). One of the following modifiers shall be added to the
"Work related or medica disability examination by other than the
treating physician..." CPT code:

() D1 (less

than one vyear since the

DOI)--$200.00
(1) D2 (greater than or equal to one year and less

(iv)  Appointments scheduled by the commission or
the insurance carrier and canceled or not attended by the injured em-
ployee, with less than 24 hours notice to the doctor, shal be billed us-
ing the "Unlisted evaluation and management service' CPT code with
modifier "-BA" and the reimbursement shall be $100.00.

(v) Aninjured employee’s treating doctor attending
an RME shall hill using the "Unlisted eval uation and management ser-
vice' CPT code with modifier "-AR." Reimbursement shall be $25.00
per 15-minute increment (any amount over ten minutes shall be con-
sidered an additional 15 minuteincrement). A maximum of four hours
shall be alowed, unless the insurance carrier previousy approved ex-

than two years since the DOI)--$300.00

(111) D3 (greater than or equal to two years since
the DOI)--$400.00

(i) Reimbursement for the determination of an IR
shall be according to the areas rated. If the testing is performed by a
HCP other than the designated doctor, then to qualify for reimburse-
ment, the testing HCP shall:

(1) not have previously examined or treated the

tended time.

(vi) When conducting a commission or insurance
carrier requested RME that is not for the purpose of certifying
MMI/IR (e.g. evaluation of medica care), the RME doctor shall bill
using the appropriate consultation CPT code with modifier "-RM."
Appointments canceled or not attended by the injured employee with
less than 24 hours natice to the HCP shall be hilled using the "Unlisted
evaluation and management service" CPT code with modifier "-BA,"
and reimbursement shall be $50.00.

injured employee within the past 12 months, or with regard to the med-
ical condition being evaluated by the designated doctor; and,

(1) must have successfully completed commis-

(3) When adesignated doctor is appointed by the commis-
sion to perform an examination to resolve areturn to work dispute, the
designated doctor shall bill using the"Unlisted evaluation and manage-

sion-gpproved training in the proper use of the AMA Guides.

(iii)  When the result of the evaluation is that MMI
has not been reached, the total reimbursement shall be $350.00. This
reimbursement shall include all servicesrequired for an MMI/IR exam-
ination excluding those services unigue to assigning an IR. The desig-
nated doctor shall bill using the "Work related or medica disability ex-
amination by other than the treating physician..." CPT code with mod-
ifier "-NM."

(iv) Appointments canceled or not attended by the
injured employee, with lessthan 24 hours notice to the designated doc-
tor, shall be billed using the "Work related or medical disability exam-
ination by other than the treating physician..." CPT code with modifier

ment service" CPT codewith modifier "-RW." The reimbursement shall
be $500.00 and shall include commission-required reports. Appoint-
ments scheduled by the commission and canceled or not attended by
the injured employee, with less than 24 hours notice to the designated
doctor, shall be hilled using the "Unlisted eval uation and management
service" CPT code with modifier "-BA" and the reimbursement shall
be $100.00

(4) Whenhilling for aWork Status Report refer to the com-
mission Act and Rules Chapter 129 relating to Income Benefits--Tem-
porary Income Benefits.

() HCPCSLevel Il. HCPshilling HCPCS Level Il codesshall
utilize the following for correct coding, reporting, billing, and reim-

"-BA" and the reimbursement shall be $100.00.

(F) A doctor performing a Required Medical Examina-
tion (RME) for the purpose of certifying MMI and assigningan IR shall

bursement of HCPCS codes A, E, J, K, L and modifiers.

(1) Orthotics/Prosthetics.  Orthotics/Prosthetics services
shall be billed using the appropriate HCPCS code (K and/or L codes).

bill using the "Unlisted eval uation and management service" CPT code

CPT codes shall only be used when the service rendered does not fit

with the appropriate modifier.

(i) Reimbursement for the determination of MMI
shall be based on the amount of time that has elapsed since the date

the descriptions/codes provided in the HCPCS system.

(2) Durable Medical Equipment (DME). DME refers to
those items that can withstand repeated use, are primarily used to

of injury (DOI). One of the following modifiers shall be added to the

serve a medical purpose, are generally not useful to a person in the

"Unlisted evaluation and management service' CPT code:

(1) R (first RME if less than oneyear from DOI
or any subseguent RMES)--$100.00

(1) R2(first RME if greater than or equal to one
year and less than two years since the DOI)--$200.00

111) R3(first RME if greater than or equal to two
years since the DOI)--$300.00

(i) Reimbursement for the determination of an IR

absence of illness, injury, or disease; and, are appropriate for use in
the injured employee's home.

(A) Theinsurance carrier and/or HCP may recommend
DME providers, but theinjured employee shall have theright to choose

the DME provider.

(B) Reimbursement shall be based upon the presump-
tion that the injured employee is being provided high quality equip-
ment/supplies for the treatment of the compensable work-related in-
jury/illness.

shall be according to the areas rated.
(iii)  When the result of the evaluation is that MMI

(i) A written order/prescription shall accompany ini-
tia bills submitted to the insurance carrier for the rental or purchase of

has not been reached, the total reimbursement shall be $350.00. This

DME. Any verbal order given by the doctor to the DME provider shall

reimbursement shall include all services required for an MMI/IR ex-

befollowed by awritten order/prescription prior to billing for the DME

cluding those servicesuniqueto assigning an |R. The RME doctor shall

equipment/supplies. DOP is required (including prognosis and the ex-

bill using the "Unlisted eval uation and management service' CPT code

pected duration the equipment or supplies will be required).

with modifier "-NM."
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(i) The purchase and/or rental of DME shall be
billed using the appropriate HCPCS code with a modifier.

(iii)  When no HCPCS code isavailable for the DME

(V) abattery charger (for rechargeable batteries).

(ii) All TENS supplies shall be itemized and hilled
using the "Durable medical equipment, miscellaneous’ code. Reim-

and/or supplies provided to the injured employee, the DME provider

bursement shall not exceed $85.00 per month except in those unusual

shall bill using the "Durable medical equipment, miscellaneous’

cases where additional supplies are medicaly necessary (DOP is re-

HCPCS code. DOP is required.

(iv) Storage, shipping, handling, taxes, etc. arein-
cluded in the DME provider’'s usua and customary charge and shall
not be billed or reimbursed separately.

(C) Supplies shall be provided on a monthly basis and
only at the request of, or on behalf of, theinjured employee. Documen-
tation for distribution of supplies shal be provided when requested by
the commission.

(D) Rental charges shall be based on amonthly rate un-
less otherwise specified.

() Rental charges are applicable for short-term uti-
lization up to 60 days, unlessthetreating/referra doctor provides med-
ical justification for an extension beyond the initial 60 days.

(i) The rental payment(s) shall gpply toward the
purchase of the renta item.

(iii)  When cumul ative rental totals per item exceeds
$500 (e.g. $100/month for 6 months) continued rental of the item shall
be subject to the commission preauthorization rules.

(iv) The return of rented equipment is the dua re-
sponsibility of the injured employee and the DME HCP. The insurance
carrier shal not be responsible for the return of rented equipment and
shall not reimburse for additional rental periods solely because of ade-
lay in equipment return.

(E) Thecost of repair or maintenance of DME shall be:

(i) the responsibility of the DME provider at no ad-
ditional charge, if the DME is rented; or,

(ii) the responsibility of the insurance carrier, sub-
ject to warranty provisions, if the DME is purchased from the DME
provider.

(F) The DME provider shall provide a warranty agree-
ment for those items purchased or reimbursed by the insurance carrier.
The starting date of the warranty is deemed to be the date of purchase.

quired). No additiona supply codes shall be billed or reimbursed in
addition to the "Durable medical equipment, miscellaneous" code.

(H) Continuous Passive Motion (CPM) Equipment is
rented on a daily basis and shall be billed using the "Passive motion
exercise device" HCPCS code. Only one set of soft goods shall be re-
imbursed per injured employee.

(k) Dental Services. HCPs billing dental services shall utilize
the following for the correct coding, reporting, billing, and reimburse-

ment of services.

(1) Dentd services provided under the Texas Workers
Compensation Act shall include the repair or replacement of those
teeth and oral structures related to the compensable injury. Examples
of services that are not covered by workers’ compensation insurance
include:

(A) all preventative services,

(B) multiple units of fixed prosthetics exceeding the
number of teeth involved in the original injury, except necessary
abutments and/or implants;

(C) hair and tissue analysis;
(D) treatments based on mercury toxicity;
(E) silent period durations,

(F) jaw tracking not induced by trauma; and,
(G) mandibular kinesiography not induced by trauma

(20 Reimbursement isallowed only when alicensed dentist
is performing services within the dentist’ s scope of practice or when a
nonlicensed individua is providing care under the direct supervision of
a licensed dentidt.

(3) Prefix "DS" shall be listed before each Current Dental
Terminology (CDT) code.

(4) Reimbursement for laboratory procedures performed
in dental laboratories are included in the reimbursement for the CDT

(i) For the purchase of a new DME item, the DME
provider shall inform the injured employee and the insurance carrier of
any warranty provided by the DME manufacturer.

(ii)  For the purchase of a used DME item the DME
provider shall provide a 90-day warranty agreement to the injured em-

code(s).

(5) Forreimbursement of multiple procedures, the Multiple
Procedure Rule in subsection (d) of this section shall be applied.

() TWCC Moadifiers. HCPs hilling professional medical ser-
vices shall utilize the following modifiers, in addition to the modifiers

ployee and the insurance carrier.

(G) Transcutaneous Electrical  Nerve  Stimulator
(TENS) and/or Neuromuscular Electrical Nerve Stimulators (NENS)
units shall meet the standards established by the American National
Standard Association for the Advancement of Medical Instrumenta-

in the documents adopted by referencein §134.203 of thistitle (relating
to Professiona Services Codes), for correct coding, reporting, billing,
and reimbursement of the procedure codes.

(1) -73, Work Status Report--This modifier shall be used
by doctors hilling for Work Status Reports. For additional hilling in-

tion.
(i) The purchase price shal include:

(1) unit lead wires for a channel unit;
(1) instruction booklet;
(1) warranty information;

(V) two (2) batteries (either replaceable or
rechargeable); and,

formation refer to Chapter 129 of this title (relating to Income Bene-
fits--Temporary Income Benefits).

(2) -AC, Anesthesia by Certified Registered Nurse Anes-
thetist (CRNA)--This modifier shall be added to the anesthesia CPT
code(s) when the CRNA worksindependently of the anesthesiologist’s
supervision to provide the total anesthesia care.

(3) -AR_ Combination Anterior/Posterior Spinal Pro-
cedures-This modifier shal be added to all surgical CPT codes
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performed to complete the combination anterior/posterior surgical
procedure.

(4) -AR, Treating Doctor Attendance at RM E--This modi-
fier shall be added to the"Unlisted evaluation and management service"
CPT codetoindicate an injured employee’ streating doctor attended an
RME.

(5 -AS, AnesthesiaSupplies--Thismodifier shal be added
to the "Supplies and materials..." CPT code for anesthesia supplies
when surgica procedures reguiring anesthesia are performed in adoc-
tor's office.

(6) -AT, Autotraction--This modifier shal be used with the
"Unlisted therapeutic procedure” CPT code when autotraction is used
for treatment.

-Al, Supervision of a CRNA by an Anesthesiologist--
This modifier shall be added to the anesthesia CPT code(s) when the
Anesthesiologist is directing one anesthetic procedure. The anesthesi-
ologist shall be reimbursed 100% of the total anesthesiareimbursement

(TAR).

(8) -A2, Concurrent Supervision of Two CRNAs by an
Anesthesiologist--This modifier shal be added to the anesthesia
CPT code(s) when the Anesthesiologist is directing two concurrent
anesthetic procedures. The reimbursement shall be at 90% of the TAR.

(18) -D2, Time of MMI/IR for Designated Doctor--This
modifier shall be added to the "Work related or medical disability ex-
amination by other than the treating physician..." CPT code when the
amount of time that has elapsed since the date of injury is greater than
or egqual to one year and less than two years.

(19) -D3, Time of MMI/IR for Designated Doctor--This
modifier shall be added to the "Work related or medical disability ex-
amination by other than the treating physician..." CPT code when the
amount of time that has elapsed since the date of injury is greater than
or equal to two years.

(20) -EC, Taping to Stahilize or Align--Thismodifier shall
be used with the "Unlisted therapeutic procedure” CPT code when tap-
ing is used to stabilize or align the joint.

(21) -EM, Surface EMG--This modifier shall be used with
the "Unlisted physical medicine/rehabilitation service or procedure”
CPT code when a surface EMG is performed.

(22) -EU, Smultaneous Electricd Stimulation/Ultra-
sound--This modifier shal be used with the "Unlisted therapeutic
procedure" CPT code when simultaneous electrical stimulation/ultra-
sound is performed.

(23) -FC, Functiond Capacity--Thismodifier shall be used
withthe"Physica performancetest or measurement..." CPT codewhen

(9) -A3, Concurrent Supervision of Three CRNAs by an
Anesthesiologist--This modifier shall be added to the anesthesia CPT
code(s) when the Anesthesiologist is directing three concurrent anes-

a functional capacity evaluation is performed.

(24) -FT, FHuidotherapy--This modifier shall be used with
the "Unlisted modality" CPT code when fluidotherapy is performed.

thetic procedures. The reimbursement shall be at 80% of the TAR.
(10) -A4, Concurrent Supervision of Four CRNAs by an

(25) -GS, Global Service--This modifier shall be used to
denote a service that isincluded in a surgical procedure and is not re-

Anesthesiologist--This modifier shall be added to the anesthesia CPT

imbursed separately but is being documented separately.

code(s) when the Anesthesiologist is directing four concurrent anes-
thetic procedures. The reimbursement shall be at 70% of the TAR.

(11) -BA, Broken Appointment--Appointments scheduled

(26) -H1, Home Hedlth Agency Services-This modifier
shall be used to indicate home health services rendered by a Registered
Nurse.

by the commission or theinsurance carrier and cancel ed or not attended
by theinjured employee, with lessthan 24 hours notice to the HCP, shall
be billed adding modifier "-BA" to the appropriate CPT code.

(12) -BX, Botulinum toxin (BOTOX)--This modifier shall
be used with the "Unlisted procedure, nervous system" CPT code when
BOTOX treatment is performed.

(13) -CA, Commission of Accreditation of Rehabilitation
Facilities (CARF) Accredited programs--This modifier shall be used
when an HCP hills for a Return To Work Rehabilitation Program that
is CARF accredited.

(14) -CM, Continuous Passive Mation--This modifier shall
be used with the "Unlisted modality" CPT code when a continuous
passive motion device is used for treatment.

(15) -CP, Chronic Pain Management--This modifier shall
be used with the "Unlisted physical medicine/rehabilitation service or
procedure" CPT code for chronic pain management.

(16) -DC, Dressing Changes--This modifier shall be used
with the "Unlisted therapeutic procedure” CPT code for dressing
changes.

(17) -D1, Time of MMI/IR for Designated Doctor--This
modifier shall be added to the "Work related or medical disability ex-

amination by other than the treating physician..." CPT code when the
amount of time that has elapsed snce the date of injury is lessthan one

year.

(27) -H2, Home Hedlth Agency Services-This modifier
shall be used to indicate home health services rendered by a Licensed
Vocational Nurse.

(28) -H3, Home Health Agency Services--This modifier
shall be used to indicate home health services rendered by a Certified
Nurse Assistant.

(29) -H4, Home Hedalth Agency Services-This modifier
shall be used to indicate home health services rendered by other HCPs
(e.g., Occupational Therapist, Physical Therapist, Speech Therapist)
when the service does not match any other CPT code.

(30) -H5, Home Health Agency Services--This modifier
shall be used to indicate home health services rendered by a Home
Hedth Aide

(31) -HE, HE-NE Laser--This modifier shall be used with
the "Unlisted modality" CPT code for HE-NE laser treatment.

(32) -ID, Intra Disca Electro Thermal (IDET)--This mod-
ifier shall be used with the "Unlisted procedure, nervous system" CPT
code when IDET treatment is performed.

(33) -JA, Job Site AnalysigAssessment--This modifier
shall be used with the "Unlisted physical medicine/rehabilitation
service or procedure” CPT code when a job Site visit/assessment is
performed.

(34) -ME, Muscle Energy Technique--This modifier shall
be used with the "Unlisted therapeutic procedure” CPT code when the
muscle energy technique is used for treatment.
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(35) -MR, Outpatient Medical Rehabilitation--This modi-
fier shall be used with the "Unlisted physical medicineg/rehabilitation

(50) -SA, Surgica Assistant--This modifier shall be used
when a Certified Physician Assistant (PA) or Certified Surgical Tech-

service or procedure” CPT code for outpatient medical rehabilitation.

nologist/Certified First Assistant (CST/CFA) perform as the surgical

(36) -MT, Muscle Testing--This modifier shall be used
with the "Physica performance test or measurement..." CPT code
when muscle testing is performed.

(37) -NM, Not a Maximum Medicd Improvement
(MM1)--This modifier shall be used to indicate that the injured
employee has not reached MM when the purpose of the exam was to

assistant (in lieu of an Assistant Surgeon).

(51) -SS, Spray and Stretch--This modifier shall be used
with the"Unlisted therapeutic procedure" CPT code when spraying and
stretching is performed.

(52) -ST, Sterile Trays-This modifier shall be added to the
"Supplies and materiads..." CPT code for sterile trays when surgical

determine MMI.

(38) -NP_Nurse Practitioner--This modifier shall be used
to indicate a Nurse Practitioner performed an E/M service under the

procedures are performed in adoctor’s office.

(53) -TC, Technical Component--This modifier shall be
added to the CPT code when the technical component of a procedure

supervision of a doctor. Reimbursement shall be 80% of the MAR.

is billed separately.

(39) -OP_One Patient--This modifier shall be used with
"physician educational services rendered to patients in a group setting

(54) -TM, Telemedicine--This modifier shall be used with
the appropriate E/M CPT code to identify atelemedicine service. Only

" CPT code to indicate patient education in a one-on-one setting. DOP

interactive video teleconferencing shall be reimbursed.

is required.
(40) -PA, Certified Physician Assistant (PA)--This modi-

(55) -TN, TENSApplicationfor Trial Basis-Thismodifier
shall be used with the"Unlisted therapeutic procedure” CPT codewhen

fier shall be used to indicate a Certified Physician Assistant performed

TENS agpplication is being performed on a trial basis. This service

an E/M service under the supervision of adoctor. Reimbursement shall

includes supplies and training.

be 80% of the MAR.
(41) -PH, Phonophoresis--This modifier shall be used with

(56) -TT, Tilt Table--This modifier shall be used with the
"Unlisted therapeutic procedure’ CPT code when a standing frametilt

the "Unlisted therapeutic procedure” CPT code when phonophoresisis

table is used for treatment.

used for treatment.
(42) -PO, Positional Release--This modifier shall be used

(57) -T1, Level of MMI for Treating Doctor--This modifier
shall be added to the "Work related or medica disability examination

with the "Unlisted therapeutic procedure” CPT code when positional

by the treating physician..." CPT code when the office visit level of

release is used for treatment.

(43) -RM, Required Medical Examination--RME not for
the purpose of certifying MMI or assessing an impairment rating (IR).

service is equd to a"minimal” level.

(58) -T2, Level of MMI for Treating Doctor--This modifier
shall be added to the "Work related or medica disability examination

This examination is established at the request of the commission or

by the treating physician..." CPT code when the office visit level of

the insurance carrier, modifier "-RM" shall be added to the appropriate

service is egual to "sdlf limited or minor" level.

consultation CPT code.

(44) -RO, Recovery Room in aDoctor’ s Office--This mod-

(59) -T3, Level of MMI for Treating Doctor--This modifier
shall be added to the "Work related or medical disability examination

ifier shall be added to the "Unlisted evaluation and management ser-

by the treating physician..." CPT code when the office vist level of

vice" CPT code for postoperative monitoring services when surgical

service is equal to "low to moderate” level.

procedures are performed in the doctor’s office.
(45) -RP, Review Report--This modifier shall be added to

(60) -T4, Level of MMI for Treating Doctor--This modifier
shall be added to the "Work related or medical disability examination

the "Work related or medical disability examination by the treating

by the treating physician..." CPT code when the office visit level of

physician..." CPT codeto indicate that the service was the treating doc-

service is equa to "moderate to high severity" level and of at least 25

tor’s review of report(s) only.

(46) -RW, Required Return-to-Work Exam--This modifier
shall be added to the "Unlisted evaluation and management service"

minutes duration.

(61) -T5, Level of MMI for Treating Doctor--This modifier
shall be added to the "Work related or medica disability examination

CPT code when a designated doctor is appointed by the commission to

by the treating physician..." CPT code when the office visit level of

perform an examination to resolve return to work disputes.

(47) -R1, Timeof MMI/IR for RME Doctor--This modifier
shall be added to the "Unlisted evaluation and management service"
CPT code when the amount of time that has elapsed since the date of

service is equa to "moderate to high severity" level and of at least 45
minutes duration.

(62) -VT, Video Tape--This modifier shall be used when a
videotape of the fluoroscopic ass stance was medically necessary when

injury is less than one year; or, for any subsequent RMEs.

(48) -R2, Time of MMI/IR for RME Doctor--This modifier
shall be added to the "Unlisted evaluation and management service"

performing an injection.

(63) -VX, Vertebral Axia Decompression (VAX-D)--This
modifier shall be used with the "Unlisted therapeutic procedure’ CPT

CPT code when the amount of time that has elapsed since the date of

code when performing VAX-D treatment.

injury is greater than or equal to one year and less than two years.
(49) -R3, Timeof MMI/IR for RME Doctor--This modifier

(64) -WC, Work Conditioning--This modifier shall be used
with the "Work hardening/conditioning" CPT code when work condi-

shall be added to the "Unlisted evaluation and management service"

tioning is performed.

CPT code when the amount of time that has elapsed since the date of
injury is greater than or equal to two years.

(65) -WH, Work Hardening--This modifier shall be used
with the "Work hardening/conditioning" CPT code when work harden-

ing is performed.
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(66) -WP, Whole Procedure--This modifier shall be added
to the CPT code when both the professional and technical components
of aprocedure are performed by a single HCP.

§134.208. Severability.

Where any terms or sections of this subchapter or its application to
any person or circumstance are determined by a court of competent
jurisdiction to beinvalid, theinvalidity does not affect other provisions
or applications of this subchapter that can be given effect without the
invalidated provision or application.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 27, 2001.

TRD-200103677

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 804-4287

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 7. TEXAS COMMISSION
ON LAW ENFORCEMENT OFFICER
STANDARDS AND EDUCATION

CHAPTER 217. LICENSING REQUIREMENTS
37 TAC §217.1

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) proposes an amendment to Title
37, Texas Administrative Code §217.1 concerning the minimum
standards for initial licensure. In §217.1 subsection (g)(1)(C) of
this section has been changed to be consistent with Commission
practice. The amendment proposes the elimination of some of
the language in subsection (g)(1)(C) of this section concerning
the requirement of at least one-year paid full-time employment
as a law enforcement officer. This amendment also proposes a
change to the effective date in subsection (n) of this section.

Dr. D.C. Jim Dozier, Executive Director of the Commission, has
determined that for the first five-year period that the proposed
amended section is in effect there will be no new fiscal impli-
cations for state or local government as a result of enforcing or
administering the rule.

Dr. Dozier has also determined that for each year of the first-five
years this section is in effect, there will be no new anticipated
public benefit as a result of enforcing this rule. There will be no
effect on small or micro businesses. There will be no new antici-
pated increase in economic cost to individuals who are required
to comply with the rule as proposed.

Written comments should be submitted to Dr. D.C. Jim Dozier,
Executive Director, Texas Commission on Law Enforcement Of-
ficer Standards and Education, 6330 U.S. Highway 290 East,
Suite 200, Austin, Texas 78723, or by facsimile (512) 936-7714.

This new section is proposed for amendment under Texas Occu-
pations Code Annotated, Chapter 1701, §1701.151 which autho-
rizes the Commission to promulgate rules for the administration
of this chapter.

The following statute is affected by this proposed rule: Texas Oc-
cupations Code Annotated, Chapter 1701, §1701.151 - General
Powers.

8217.1. Minimum Sandards for Initial Licensure.

(@ The commission shall issue a peace officer, jailer, tempo-
rary jailer, or public security officer license to an applicant who meets
the following standards:

(1) minimum educational requirements:

(A) have passed a genera educational development
(GED) test indicating high school graduation level;

(B) beahigh school graduate; or

(C) have 12 semester hours credit from an accredited
college or university.

(2) for peace officers and armed public security officers,
be 21 years of age, or 18 years of age if the applicant has received an
associate’ s degree or 60 semester hours of credit from an accredited
college or university or has received an honorable discharge from the
armed forces of the United States after at least two years of active ser-
vice; for jailers be 18 years of age;

(3) be fingerprinted and be subjected to a search of local,
state and national records and fingerprint files to disclose any criminal
record;

(4) not ever have been or currently on court-ordered com-
munity supervision or probation for any crimina offense above the
grade of Class B misdemeanor or a Class B misdemeanor within the
last ten years;

(5) not currently under indictment for any criminal offense;

(6) not ever have been convicted of an offense above the
grade of a Class B misdemeanor or a Class B misdemeanor within the
last ten years;

(7) never have been convicted of any family violence of-
fense;

(8) isnot prohibited by state or federal law from operating
a motor vehicle;

(9) isnot prohibited by state or federal law from possessing
firearms or ammunition;

(10) be subjected to a background investigation and be in-
terviewed prior to appointment by representatives of the appointing au-
thority;

(11) be examined by a physician, selected by the appoint-
ing or employing agency, who is licensed by the Texas State Board of
Medical Examiners. The physician must be familiar with the duties
appropriate to the type of license sought and appointment to be made.
The appointee must be declared in writing by that professional within
180 days before the date of appointment by the agency to be:

(A) physically sound and free from any defect which
may adversely affect the performance of duty appropriate to the type
of license sought; and

(B) show no trace of drug dependency or illegal drug
use after a physical examination, blood test, or other medical test;

26 TexReg 5222 July 13, 2001 Texas Register



(12) be examined by a psychologist, selected by the ap-
pointing or employing agency, whoislicensed by the Texas State Board
of Examinersof Psychologists. The psychologist must befamiliar with
the duties appropriate to the type of license sought and appointment to
be made. This examination may also be conducted by a psychiatrist.
The appointee must be declared in writing by that professional to bein
satisfactory psychological and emotional health to serve as the type of
officer for which the license is sought within 180 days before the date
of appointment by the agency. The examination must be conducted
pursuant to professionally recognized standards and methods:

(A) the commission may allow for exceptional circum-
stances where a licensed physician performs the evaluation of psycho-
logical and emotional health. This requires the appointing agency to
reguest in writing and receive approval from the commission, prior to
the evaluation being completed; and

(B) the examination may be conducted by a qualified
psychologist exempt from licensure by the Psychologist Certification
and Licensing Act, Section 22, who is recognized under exceptiona
circumstances,

(13) not have been discharged from any military service
under less than honorable conditions including, specificaly;

(A) under other than honorable conditions;
(B) bad conduct;
(C) dishonorable; or

(D) any other characterization of serviceindicating bad
character;

(14) not have had acommission license denied by final or-
der or revoked, or have a voluntary surrender of license currently in
effect;

(15) meet the minimum training standards and pass the
commission licensing examination for each license sought;

(16) not violate any commission ruleor provision of Occu-
pations Code, Chapter 1701.

(b) A person who fails to comply with the standards set forth
in this section shall not accept the issuance of a license and shall not
accept any appointment. If an application for licensure is found to be
false or untrue, it is subject to cancellation or recall.

(c) For the purposes of this section, the commission will con-
strue any court-ordered community supervision, probation or convic-
tion for a criminal offense to be its closest equivalent under the Texas
Penal Code classification of offensesif the offense arose from:

(1) another penal provision of Texas law; or

(2) apenal provision of any other state, federal, military or
foreign jurisdiction.

(d) A classification of an offense as a felony at the time of
conviction will never be changed because Texas law has changed or
because the offense would not be afelony under current Texas laws.

(e) Anagency must retain records required under this section
for aminimum of five years after the licensee’ s termination date with
that agency. These records must be maintained in a format readily ac-
cessible to the commission.

(f) An agency must report to the commission any failure to
appoint an individual in the reported capacity within 30 days of the re-
ported date of appointment. Such report must be made in the currently
prescribed commission format for termination.

(g) A person must successfully complete the minimum train-
ing required for the license sought;

(1) training for the peace officer license consists of:
(A) the current basic peace officer course; or

(B) the crimina justice transfer curriculum, the Texas
peace officer sequence identified and approved by the commission, and
at least an associate’' s degree; or

(C) out of state licensure or certification, submission of
the current eligibility application and fee, [at least one year paid ful
time employment as a law enforcement eofficer;] and successful com-
pletion of a POST commission recognized, developed basic law en-
forcement training course;

(2) training for thejailer license consists of the current ba-
sic county corrections course(s);

(3) training for the public security officer license consists
of the current basic peace officer course;

(4) have passed any examination required for the license
sought, within two years of commission receipt of the licensing appli-
cation; and

(5) thelicensing application must be submitted to the com-
mission by alaw enforcement or other appointing agency on the com-
pleted application format currently prescribed by the commission for
the license sought.

(h) Thecommission shall issue a peace officer or jailer license
to any person who is otherwise qualified for that license, even if that
person is not subject to the licensing law or rules by virtue of election
or appointment to office under the Texas Constitution.

(i) A sheriff who first took office on or after January 1, 1994,
must be licensed by the commission not | ater than two years after taking
office.

(i) A constable who first took office on or after January 1,
1985, must belicensed by the commission not later than two years after
taking office. A constable taking office after August 30, 1999, must be
licensed by the commission not later than 270 days after taking office.

(k) The commission may issue a provisiona license, consis-
tent with Occupations Code 1701.311, to an agency for a person to be
appointed by that agency upon a written request to the executive di-
rector. The reguest should state the reasons that the agency desires a
provisional license and must be signed and dated by the chief adminis-
trator. This request must be approved by the executive director before
the individual is appointed.

() A provisiond licenseisissued in the name of the applicant;
however, it isissued to and shall remain in the possession of the agency.
Such a license may neither be transferred by the applicant to another
agency, nor by the agency to another applicant.

(m) A provisional license or temporary jailer license may not
be reissued and expires:

(1) 12 months from the original appointment date; or
(2) on leaving the appointing agency.

(n) The effective date of this section is November [Mareh] 1,
2001.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Office of the Secretary of State, on July 2, 2001.

TRD-200103748

Edward T. Laine

Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and
Education

Proposed date of adoption: November 1, 2001

For further information, please call: (512) 936-7700

¢ ¢ ¢

37 TAC 8217.7

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) proposes an amendment to Title
37, Texas Administrative Code §217.7 concerning the reporting
of the appointment and termination of a licensee. In §217.7, sub-
section (d) of this section, has been amended to be consistent
with Commission practice. In addition, §217.7 is being changed
to be consistent with the philosophy of the rules committee. It
was not the intent of the committee to require all persons trans-
ferring from one agency to another to meet the current minimum
standards for licensure. The committee did discuss the issue
and felt that it would be appropriate to require those with at least
a two year break in service to meet the current minimum stan-
dards for licensure. This amendment also proposes a change to
the effective date in subsection (i) of this section.

Dr. D.C. Jim Dozier, Executive Director of the Commission, has
determined that for the first five-year period that the proposed
amended section is in effect there will be no new fiscal impli-
cations for state or local government as a result of enforcing or
administering the rule.

Dr. Dozier has also determined that for each year of the first-five
years this section is in effect, there will be no new anticipated
public benefit as a result of enforcing this rule. There will be no
effect on small or micro businesses. There will be no new antici-
pated increase in economic cost to individuals who are required
to comply with the rule as proposed.

Written comments should be submitted to Dr. D.C. Jim Dozier,
Executive Director, Texas Commission on Law Enforcement Of-
ficer Standards and Education, 6330 U.S. Highway 290 East,
Suite 200, Austin, Texas 78723, or by facsimile (512) 936-7714.

This new section is proposed for amendment under Texas Occu-
pations Code Annotated, Chapter 1701, §1701.151 which autho-
rizes the Commission to promulgate rules for the administration
of this chapter.

The following statute is affected by this proposed rule: Texas Oc-
cupations Code Annotated, Chapter 1701, §1701.151 - General
Powers.

§217.7. Reporting the Appointment and Termination of a Licensee.

(@) Before hiring or appointing a person who aready holds a
commission license, an agency shall contact the commission, electron-
ically or inwriting, to determine whether the commission has employ-
ment history records on that person. If employment history records ex-
ist, then the agency shall contact the previous employing agency(ies)
in writing to request employment information.

(b) In order to receive information from employment history
records regarding the reasons for resignation or termination submitted
by aformer appointing agency, the inquiring agency must request the
information in writing on the agency’s letterhead. The request must
be signed by the agency chief administrator or designee. The request

must be accompanied by acommission form that authorizes release of
that information. Thisform must be signed and sworn to by the person
who is the subject of the report.

() Anagency that appointsapersonwho already holdsavalid,
active license appropriate to that position must notify the commission
of such appointment not later than 30 days after the date of appoint-
ment. This notification must be made in the currently prescribed com-
mission format that reports appointment. This format must be com-
pleted, and filed with the commission by the agency’s chief adminis-
trator.

(d) Before appointing a person whohas had abreak in service
of at least two years, [already holds a commission license] an agency
shall ensure that the person meets the current minimum standards for
licensure.

(e) If the appointment is made after a 180-day break in ap-
pointment, the agency must have the following on file and readily ac-
cessible to the commission:

(1) anew criminal history check by name, sex, race and
date of birth from both TCIC and NCIC;

(2) a new declaration of psychological and emotional
health;

(3) anew declaration of lack of any drug dependency or
illegal drug use; and

(4) two completed applicant fingerprint cards or, pending
receipt of such cards, an original sworn, notarized statement by the
applicant:

(A) of hisor her complete criminal history, or

(B) that heor she meetsthe current academy enrollment
standards. Such affidavit may be maintained by the agency while await-
ing the return of completed applicant fingerprint card.

(f) An agency must retain records kept under this section for
aminimum of five years after the licensee' s termination date with that
agency. Therecords must be maintained in aformat readily accessible
to the commission.

(g) When aperson licensed by the commission resigns from
appointment or employment with an agency or if a person’s appoint-
ment or employment isterminated for any reason, the agency shall sub-
mit areport to the commission in the currently prescribed commission
format that reports resignation or termination, including all emergency
telecommunicators. The report shall be submitted within 30 days fol-
lowing the date of resignation or termination. The report shall include
an explanation of the circumstances under which the person resigned
or was terminated. The agency shall provide the person who is the
subject of the report a copy of the report. The person may submit a
written statement to the commission to contest or explain any matters
contained in the report.

(h) A report or statement submitted under this section is ex-
empt from disclosure under the Public Information Act, Chapter 552,
Government Code and is subject to subpoena only in a judicia pro-
ceeding.

(i) The effective date of this section is November [Mareh] 1,
2001.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 2, 2001.
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TRD-200103749

Edward T. Laine

Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and
Education

Proposed date of adoption: November 1, 2001

For further information, please call: (512) 936-7700

¢ ¢ ¢

PART 8. PRIVATE SECTOR PRISON
INDUSTRIES OVERSIGHT AUTHORITY

CHAPTER 245. GENERAL PROVISIONS
37 TAC §8245.11, 245.22, 245.30, 245.47

The Private Sector Prison Industries Oversight Authority Board
proposes amendments to 88245.11, 245.22, 245.30, and
245.47 concerning the establishment of the Private Sector
Prison Industries Expansion Account, eliminating the require-
ment for participating agencies or private industry partners from
paying an equivalent amount to unemployment insurance taxes.
The change also provides an avenue for the Private Sector
Oversight Authority Board to direct where Victims Compen-
sation funds are donated and several administrative changes.
Proposed 8245.11 defines requirements set out in House Bill
(HB) 1617, 77th Legislature, 2001.

Robert F. Carter, Program Specialist for the Prison Industries
Enhancement Program, and Joe H. Thrash, Assistant Attorney
General representing the Board, have determined that for the
first five-year period the amendments are in effect, there will be
no fiscal implications for state or local government.

Mr. Carter and Mr. Thrash have also determined that the public
benefit anticipated as a result of enforcing the sections as pro-
posed is that the amendments conform the Board rules with the
changes in the law made by House Bill 1617, 77th Legislature,
2001.

There will be no effect on small businesses or micro-businesses
as a result of enforcing the amendments. There is no anticipated
economic cost to persons who are required to comply with the
sections as proposed.

Comments on the proposal may be submitted to Robert . Carter,
Texas Department of Criminal Justice, 8610 Shoal Creek Boule-
vard, Austin, Texas 78757. Comments must be received no later
than 30 days from the date of publication of the proposal in the
Texas Register.

The amendments are proposed under Texas Government Code,
§8497.051 - 497.062, which provides the Oversight Authority
with the authority to promulgate rules; 18 United States Code
1761; 42 United States Code, 884321 - 4347; and 40 Code of
Federal Regulations Part 1500.

Cross Reference to Statute: 18 United States Code 1761; 42
United States Code, 884321 - 4347; and 40 Code of Federal
Regulations Part 1500.

§245.11. Payments by Industries to the Private Sector Prison Indus-
tries Expansion [ Oversight] Account.

participating agency/entity, facility or private indus-
try partner(s) shall caculate the equivalent amount of unemployment
tries Program utilizing the formula established annually by the Texas

Workforce Commission for calculating the payment of unemployment
insurance taxes.}
(@ [{B)] The department [participating agency/entity, facility

or private industry partner(s)] shall forward money collected under
Texas Government Code, 8497.0581 [the ameunt of oneys caleu-

lated under subsection (a) of this section to the Authority.
The Oversight Authority shall forward the moneys] to the State
Comptrollers office for deposit in the General Revenue Fund [in the
be forwarded on a quarterly basis. A copy of the deposit shall be
forwarded to the Oversight Authority or Designesg].

(b) To construct morefacilitiesand increase the number of par-
tici pants, the private sector prison industry expansion account is created
as an account in the general revenue fund. Money in the account may
be appropriated only to construct work facilities, recruit corporations
to participate as private sector industries programs, and pay costs of
the authority and department in implementing this subchapter, includ-
ing the cost to the department in reimbursing authority members and
the employer liaison for expenses.

(¢) On each certification by the department that an amount
has been deposited to the credit of the general revenue fund from
deductions from participants' wages under Texas Government Code,
§497.0581, the comptroller shall transfer an equivalent amount
from the generd revenue fund to the private sector prison industry
expansion account, until the balance in the account is $2 million. On
a certification occurring when the baance in the account is more than
$2 million, the comptroller shall transfer to the account an amount
equal to one-half of the amount deposited to the credit of the general
revenue fund from deductions from participants’ wages.

(d) Theauthority staff during each calendar quarter shall make
a certification of the amount deposited during the previous calendar
guarter to the credit of the general revenue fund from deductions from
participants wages under Texas Government Code, §497.0581.

§245.22. Consultation with Labor and Business Organizations.
(@ (No change)

(b) Participating agencies/entities shall provide the required
consultations (by outgoing mail or fax) with business and labor orga-
nizations prior to designation [Mthnthpeeweﬂqngdaysimmthedate
of receipt of complete and accurate prevailing wage and
ment of workers infermation] . Failure to provide timely consultation
with business and labor [erganizations in atimely manner] may result
in adelay in industry project designation by the Private Sector Prison
Industries Oversight Authority.

(c)-(d) (No change)

§245.30. Distribution of Wages of Work Program Participants.

(@) Participating agencies/entities, facilities and industry
partners shall collect and disburse earned funds according to Federal
Guidelines and the specific legislation authorizing their participation
in the Private Sector Prison Industry Enhancement Program (PIE).

(1) Allowabledisbursementsunder Federal Guidelinesare:
(A) payroll taxes,
(B) reasonable charges for room and board;

(C) dlocations for support of family pursuant to State
statute, court order, or agreement by the offender; and

(D) contributions to any fund established by law to
compensate the victims of crime of not more than 20% but not less
than 5.0% of gross wages. Those funds collected will be distributed
as follows:
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(i) Wardens, Superintendents or other Supervising
authorities at each facility operating a Pl E program may nominatethree
deserving victim’s organizations to the Authority by the first day of

June each year.

(i) Private Sector Prison Industries Oversight Au-
thority Members and staff may nominate other deserving victim’'s or-

ganizations.

(iii) The Authority will review al nominations and
select the organizations by a majority vote.

(2) The participating agency/entity, facility and industry
partner shall collect deductions in accordance with the State law or
proper authority authorizing such deductions.

(b)-(¢) (No change.)
§245.47. Removal Provisions
(@ Itisground for removal from the Authority that amember:

(1) doesnot have, at the time of taking office, the qualifi-
cations required by Texas Government Code, §497.052 (a);

(2) does not maintain. during service on the Authority, the
qualifications required by Texas Government Code, §497.052 (a);

(3) isineligible for membership under Texas Government
Code, 8497.052 (d) or §497.0521 (b) or (c);

(4) cannot, because of illness or disability, discharge the
member’ s duties for a substantial part of the member’s term; or

(5) isabsent for more than half of the regularly scheduled
Authority meetings that the member is eligible to attend during a cal-
endar year without an excuse approved by a majority vote of the Au-
thority.

(b) If the management staff of the Authority has knowledge
that a potential ground for removal exists, the Authority [management]
staff [of the Autherity] shall notify the Presiding Officer, in writing,
of the potential ground. The Presiding Officer shall then notify the
Governor and the Attorney General that a potential ground for removal
exists.

(1) If the potential ground for removal involves the Presid-
ing Officer, the Authority [management] staff [of the Autherity] shall
notify the next highest ranking Officer of the Authority who shall no-
tify the Governor and the Attorney General that a potential ground for
removal exists.

(2) Members, absent for more than one half of the sched-
uled meetings shall submit inwriting the reason for their absencetothe
Presiding Officer.

(3) The Presiding Officer shall submit the member’'s ex-
cuse to the Authority for a vote either to excuse or not excuse the ab-
sences.

() The Authority [management] staff [of the Autherity] shall
provide to members of the Authority and to Agency employees, as of-
ten as necessary, information regarding the requirements for office or
employment under this subchapter including, information regarding a
person’s responsibilities under applicable laws relating to standards of
conduct for State Officers and employees.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 2, 2001.
TRD-200103741

Joe Thrash

Attorney

Private Sector Prison Industries Oversight Authority
Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 406-5750

¢ ¢ ¢

PART 12. TEXAS MILITARY
FACILITIES COMMISSION

CHAPTER 377. PREVAILING WAGE RATE
DETERMINATION

The Texas Military Facilities Commission (Commission) pro-
poses an amendment to 8377.1, relating to Prevailing Wage
Rates and the repeal of §8377.2-377.4, relating to Data Gather-
ing Procedures, Ascertaining Prevailing Wage Rates, and Use
of Determinations.

The amendment and repeals are proposed to conform the Com-
mission’s prevailing wage rate determinations and procedures
with the requirements of Government Code, Chapter 2258.

Lydia Cruz, Director of Accounting and Administration, has de-
termined that for each year of the first five years that the amend-
ment and repeals will be in effect there will be no fiscal implica-
tions to the state or to local governments. No economic cost is
anticipated to persons as a result of the amendment and repeals.

Ms. Cruz has also determined that for each year of the first five
years the amendment and repeals are in effect the public ben-
efit anticipated will be certainty on the part of the Commission’s
contractors and subcontractors regarding the manner by which
prevailing wages are determined and the procedures to be fol-
lowed for the resolution of disputes. There will be no effect on
small businesses. No economic costs are anticipated to persons
who are required to comply with the proposed amendment and
repeals.

Comments on the proposal may be submitted to Tina Burford,
Texas Military Facilities Commission, P.O. Box 5426, Austin,
Texas 78763-5426, or by e-mail to for thirty (30) days after
notice of the proposed amendment and repeals are published
in the Texas Register.

37 TAC 8377.1

The amendment is proposed pursuant to Government Code,
8§435.011 and Chapter 2258. The Commission interprets
8§435.011 as authorizing it to adopt rules and interprets Chapter
2258 as requiring the payment of prevailing wage rates on
Commission construction and repair projects and creating a
procedure for the resolution for disputes regarding prevailing
wage rates.

The following sections of the Government Code are affected by
the proposed rules: 8435.013.

§377.1. Prevailing Wage Rates.

(8 The Commission shall determine the general prevailing
rate of per diem wages in the locality in which the public work is to
be performed for each craft or type of worker needed to execute the
contract and the prevailing rate for legal holiday and overtime work

by:

(1) conducting a survey of the wages received by classes
of workers employed on projects of acharacter similar to the contract
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work in the locality of the state in which the public work is to be per-
formed; or

(2) using the prevailing wage rates as determined by the
United States Department of Labor under the Davis-Bacon Act for the
congtruction locality, if the survey used to determine that rate was con-
ducted within athree-year period preceding the project bid date.

(b) The Commission shall determine the genera prevailing
rate of per diem wages as a sum certain, expressed in dollars and cents.

(c) The Commission shall specify in the contract documents
the wage rates determined under this section.

(d) The Commission's determination of the general prevailing
rate of per diem wagesiis final.

(€) Issues arising under Government Code, section 2258.023
shall be submitted to binding arbitration under the Texas General Ar-
bitration Act if the contractor, subcontractor or affected worker do not
resolve the issue by agreement before the 15th day after the date the
Commission makesitsinitia determination under Section 2258.052.

(f) The Commission is not aparty in the arbitration.
istered by the board shall include a schedule of wages to be paid on the
p Ql-egt.

[(b) The wage scale will reflect the rates ascertained by the
board as prevailing in the locality of the project for each créft or type
of workman required thereon and not less than this rate shall be paid
by any contractor on the project.}

[(e) The determination made by the board shall be fina and
will not be changed except as provided in this chapter.}

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 2, 2001.

TRD-200103736

Jerry D. Malcolm

Executive Director

Texas Military Facilities Commission

Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 406-6971

¢ ¢ ¢
37 TAC §8377.2- 377.4

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Military Facilities Commission or in the Texas Register office,
Room 245, James Ear| Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed pursuant to Government Code,
8§435.011 and Chapter 2258. The Commission interprets
8435.011 as authorizing it to adopt rules and interprets Chapter
2258 as requiring the payment of prevailing wage rates on
Commission construction and repair projects and creating a
procedure for the resolution for disputes regarding prevailing
wage rates .

The following sections of the Government Code are affected by
the proposed rules: 8435.013.

§377.2. Data Gathering Procedures.
§377.3. Ascertaining Prevailing Wage Rates.

8377.4. Use of Determination.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 2, 2001.

TRD-200103737

Jerry D. Malcolm

Executive Director

Texas Military Facilities Commission

Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 406-6971

¢ ¢ ¢
TITLE 43. TRANSPORTATION

PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION

CHAPTER 15. TRANSPORTATION PLANNING
AND PROGRAMMING

SUBCHAPTER E. FEDERAL, STATE, AND
LOCAL PARTICIPATION

43 TAC §15.52

The Texas Department of Transportation proposes amendments
to §15.52, Agreements, concerning federal, state, and local par-
ticipation in highway improvement projects.

Transportation Code, Chapters 201-203 and 221-224 provide
that the Texas Transportation Commission is responsible for the
construction, maintenance, and operation of the state highway
system, and that money in the state highway fund, including fed-
eral funds, that is available for highway improvement projects
may be spent only by and under the supervision of the depart-
ment. The department is required to ensure that all applicable
federal and state laws, regulations, standards, and specifications
are complied with in the use of those funds.

Those chapters also authorize local governments to finance the
development and construction of highway improvement projects,
and authorize counties and municipalities to carry out an im-
provement to the state highway system. Pursuant to this au-
thority, the commission has adopted 8§15.50-15.56, to specify
the roles of federal, state, and local entities in the development
of highway improvement projects.

Due to scarce state highway funding, a limited percentage of
highway improvement needs of the state are currently being met.
Cost participation in highway improvement projects is required
of local governments in order to make the most efficient use
of scarce state highway funding. Limited department resources
may also affect the ability of the department to perform or man-
age a highway improvement project in an efficient and timely
manner.

Allowing local governments that are authorized to finance and
construct highway improvement projects to use employees un-
der the control of the local government to perform highway im-
provement projects (“force account"), and to locally award a con-
tract for and manage the construction of highway improvement
projects will provide alternate funding for these projects, allowing
scarce state highway funding to be used more efficiently, and will
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allow a number of projects to be completed more expeditiously.
The conditions placed on a local government’s performance of
these acts are necessary in order to ensure that local perfor-
mance is timely and cost effective, and to ensure that all appli-
cable federal and state laws, regulations, standards, and speci-
fications are complied with by the local government.

The amendments to 815.52 allow local governments to assume
responsibility for using force account to perform work on a high-
way improvement project, or to award a contract for and manage
the construction of a highway improvement project, except for a
project to improve freeway mainlanes on the state highway sys-
tem. The local government must agree to comply with all federal,
state, and department requirements, standards, and specifica-
tions in carrying out that work, and to forfeit any claim to federal
and/or state reimbursement if they fail to comply. The project
must be authorized by the commission in the current Unified
Transportation Program or by a specific minute order. A project
on the state highway system must be operationally beneficial to
the state and, if a contract is awarded and managed by the lo-
cal government for such a project, must be funded with at least
50% of the funds not coming from federal or state highway fund-
ing. The department must review and approve all plans, contract
awards, and change orders related to a highway improvement
project.

In approving the project, the department will consider the
previous experience and capability of the local government in
performing the type of work proposed, the need for expeditious
project completion, department resources available to perform
or manage the highway improvement project in an efficient and
timely manner, the cost effectiveness of local performance of
the work as compared to awarding the highway improvement
project through the competitive bidding process, and any other
considerations relating to the benefit of the state, the traveling
public, and the operations of the department.

James Bass, Director, Finance Division, has determined that for
the first five-year period the amendments are in effect, there will
be fiscal implications for state government as a result of enforc-
ing or administering the amendments. The additional costs and
reductions in costs resulting from local performance of a high-
way improvement project cannot be determined with any speci-
ficity because it depends upon the number and type of projects
that local governments choose to finance and construct. There
will be fiscal implications for local governments as a result of en-
forcing or administering the amendments. The additional cost
to local governments cannot be determined with any specificity
because it depends upon the number and type of projects that a
local government chooses to finance and construct. There are
no anticipated economic costs for persons required to comply
with the amendments as proposed.

Robert Wilson, Director, Design Division, has certified that there
will be no significant impact on local economies and overall em-
ployment as a result of enforcing or administering the amend-
ments.

Mr. Wilson has also determined that for each year of the first five
years that the amendments are in effect, the public benefit an-
ticipated as a result of the amendments will be to further the de-
partment’s mission to provide an efficient and effective process
to move people and goods through an increased efficiency in
the use of highway funding and more expeditious development
of highway improvement projects. Any effect on small or micro
businesses will be positive because of the completion of an in-
creased number of highway improvement projects.

Written comments on the proposed amendments may be submit-
ted to Robert Wilson, Director, Design Division, 125 East 11th
Street, Austin, Texas 78701-2483. The deadline for receipt of
comments is 5:00 p.m. on August 13, 2001.

The amendments are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commission
with the authority to establish rules for the conduct of the work
of the Texas Department of Transportation.

No statutes, articles, or codes are affected by the proposed
amendments.

§15.52. Agreements.

When alocal government or reservoir agency isresponsiblefor provid-
ing financial assistance for a highway improvement project, the depart-
ment and the local government or reservoir agency shall enter into an
agreement before any work is performed. The agreement will include,
but not be limited to, the following provisions of this section.

(1) Right of entry. If the local government or reservoir
agency is the owner of the project site, it shall permit the department
or its authorized representative access to occupy the site to perform all
activities required to execute the work.

(2) Right of way and/or utility relocation/adjustments. The
local government will provide all necessary right of way and utility
rel ocati on/adjustments, whether publicly or privately owned, in accor-
dancewith 815.55 of this subchapter (relating to Construction Cost Par-
ticipation). When specified, the reservoir agency will provide al nec-
essary right of way and utility/rel ocation adjustments, whether publicly
or privately owned. Existing utilitieswill be relocated and/or adjusted
with respect to location and type of installation in accordance with the
requirements of thedepartment as specified in §21.21 of thistitle (relat-
ing to State Participation in Relocation, Adjustment, and/or Removal)
and §21.31 et seg. of thistitle (relating to Utility Accommodation).

(3) Funding arrangement. The agreement will specify the
type of funding share arrangement agreed upon by the department and
the local government. The funding share arrangement shall include
any adjustments required by §15.55 of this subchapter. The funding
arrangement agreed upon by the department and the reservoir agency
will be as specified under §15.54(f) of this subchapter.

(A) Standard. The local government is responsible for
all, or aspecified percentage as shown in Appendix A of 815.55 of this
title (relating to Construction Cost Participation), of the direct costs
incurred by the department for preliminary engineering, construction
engineering, construction, and right of way as well as the direct cost
for any work included which is ineligible for federal or state partici-
pation. When specified, the reservoir agency is responsible for all of
the direct costs incurred by the department for preliminary engineer-
ing, construction engineering, construction, and right of way aswell as
the direct cost for any work included which isineligible for federal or
state participation.

(B) Alternate. A fixed price funding arrangement may
be used if requested by the local government and approved by the ex-
ecutive director.

(i) Definition. Under this arrangement, a local gov-
ernment isresponsible for afirm fixed price which isalump sum price
not subject to adjustment except:

(I) intheevent of changed site conditions;

(1) if work requested by the local government is
ingligible for federal participation; or
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(1)  as mutually agreed upon by the department
and the local government.

(ii) Conditions. The department may enter into a
firm fixed price agreement only:

(I) for projectsthat include state participation, as
shown in Appendix A of §15.55 of this subchapter; and

(1) if the fixed price is based on the estimated
cost of the work for which the funds are received.

(iii) Approval. In approving a request for an alter-
nate funding arrangement, the executive director will consider:

(I) requests by the local government to include
work which isineligible for federal or state participation;

(I1)  need for expeditious project completion;

(1) type of work proposed and the ability to ac-
curately estimate its cost; and

(IV) any other considerations relating to the ben-
efit of the state, the traveling public, and the operations of the depart-
ment.

(C) Off State Highway System Bridge Program. For
projects funded in the Off State Highway System Bridge Program, the
local government is responsible for the specified percentage, as shown
in Appendix A to §15.55 of this subchapter, of the estimated direct
costs for preliminary engineering, construction engineering, and con-
struction, and the actual direct costs for right of way and eligible utili-
ties. The estimated direct costs are based on the department’ s estimate
of the eligiblework at thetime of the agreement. The local government
isresponsible for the direct cost of any project cost item or portion of
acost item that is not eligible for federal participation under the Fed-
eral Highway Bridge Replacement and Rehabilitation Program under
23 U.S.C. 8144 and 23 C.F.R. §650 Subpart D. The local government
is also responsible for any cost resulting from changes made at the re-
quest of thelocal government, either during preliminary engineering or
construction.

(4) Interest. The department will not pay interest on funds
provided by the local government or the reservoir agency. Funds pro-
vided by thelocal government or the reservoir agency will be deposited
into, and retained in, the state treasury.

(5) Amendments. In the case of significantly changed site
conditions or other mutually agreed upon changesin the scope of work
authorized in the agreement, the department and the local government
or reservoir agency will amend the funding agreement, setting forth the
reason for the change and establishing the revised participation to be
provided by the local government or reservoir agency.

(6) Payment provision. The agreement will establish the
conditions for payment by the local government or reservoir agency,
including, but not limited to, the method of payment and the time of
payment.

(A) Standard. Following execution of the agreement,
the local government or reservoir agency will pay, as a minimum, its
funding share for the estimated cost of preliminary engineering for the
project. Prior to the department’s scheduled date for contract letting,
the local government or reservoir agency will remit to the department
an amount equal to theremainder of thelocal government’ sor reservoir
agency’s funding share for the project.

(i) When the standard funding arrangement is used,
after the project is completed the final cost will be determined by the
department, based on its standard accounting procedures. If it isfound

that the amount received isinsufficient to pay the local government’s or
reservoir agency’s funding share, then the department shall notify the
local government or reservoir agency which shall transmit the required
amount to the department. If it is found that the amount received isin
excess of the local government’s or reservoir agency’s funding share,
the excess funds paid by thelocal government or reservoir agency shall
be returned.

(ii)  When afixed pricefunding arrangement isused,
the lump sum price is not subject to adjustment except as provided for
in paragraph (3)(B) of this section.

(iii)  For projects funded in the Off State Highway
System Bridge Program, the department will determine the final cost
after the project is completed, based on its standard accounting proce-
dures. The department will notify the local government of any amount
duefor payment of costsrelated to any ineligibleitems and for changes
made at the request of the local government. The local government
shall promptly transmit the required amount to the department. The
department will return excess fundspaid by thelocal government if the
amount received is in excess of the local government’s funding share
required by §15.55(c) of this subchapter.

(B) Alternate. Incremental payments may be made if
reguested by thelocal government and approved by the executive direc-
tor. When the standard funding arrangement is used, after the project
iscompleted, thefinal cost will be determined by the department based
onits standard accounting procedures. If it isfound that the amount re-
ceived isinsufficient to pay the local government’ s funding share, then
the department shall notify the local government which shall transmit
the required amount to the department. If it isfound that the amount
received is in excess of the local government’s funding share, the ex-
cess funds paid by the local government shall be returned. When a
fixed price funding arrangement isused, the lump sum priceis not sub-
ject to adjustment except as provided for in paragraph (3)(B) of this
section. For projects funded in the Off State Highway System Bridge
Program, the department will determine the final cost after the project
iscompleted, based onits standard accounting procedures. The depart-
ment will notify the local government of any amount due for payment
of costsrelated to any ineligible items and for changes made at the re-
quest of the local government. The local government shall promptly
transmit the required amount to the department. The department will
return excess funds paid by the local government if it isfound that the
amount received is in excess of the local government’s funding share
required by §15.55(c) of this subchapter.

(i) Conditions. The department may approve incre-
mental payments only if:

(I) theincremental payments sought are based on
the estimated cost for the work for which the funds are received and
payment is made in accordance with the schedule established in the
funding agreement; and

(1) theloca government does not have a delin-
quent obligation to the department, as defined in 85.10 of thistitle (re-
lating to Collection of Debts).

(ii) Approval. In approving arequest for incremen-
tal payments, the executive director will consider:

(I) inability of thelocal government to pay itsto-
tal funding share prior to the department’ s scheduled date for contract
letting, based upon population level, bonded indebtedness, tax base,
and tax rate;

(1) past payment performance;
(1) need for expeditious project completion;
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(IV)  whether the project islocated in alocal gov-
ernment that consists of all or a portion of an economically disadvan-
taged county; and

(V) any other considerations relating to the ben-
efit of the state, the public, and the operations of the department.

(7) Termination. If the local government or reservoir
agency withdraws from the project after the agreement is executed, it
shall beresponsible for al direct and indirect project costsincurred by
the department for the items of work in which the local government
Or reservoir agency is participating.

(8) Responsihilities of the parties.
(A) Agreement. The agreement shal identify the re-

funded with at least 50% of the funds not coming from federal or state
highway funding; and

(V) the department reviews and approves dl
plans, contract awvards, and change orders.

(iv) Approval. In approving arequest, the executive
director or designee will consider:

(1) previous experience of the local government
in performing the type of work proposed;

(1) the capability of thelocal government to per-
form the type of work proposed or to awvard and manage a contract for
that work in atimely manner, cons stent with federal, state, and depart-
ment regulations, standards, and specifications;

sponsibilities of each party, including, but not limited to, preparing or
providing construction plans, construction performance, advertising for
bids, awarding a construction contract, and construction supervision.

(B) Local performance and management of highway
improvement projects.

() Requed. If requested by aloca government and
approved by the department, an agreement with the governing body of
alocal government may provide for:

(1) the performance by employees under the di-
rect control of the local government of a highway improvement project,
other than aproject to improve freeway mainlanes on the state highway

stem; or

(1)  the bid opening, award of congtruction, and
construction management by the local government of a highway im-
provement project, other than a project to improve freeway mainlanes
on the state highway system.

(i) Approval authority. The executive director may
authorize aloca government to perform an act described in clause (i)
of thissubparagraph. The executive director may delegate the authority

to approve:

(1) the performance by employees of the local
government of work on a metropalitan highway not maintained by the

department; and

(1)  the performance by employees of the local
government of projects or activities appurtenant to a state highway,
including drainage facilities, surveying, traffic counts, driveway con-
struction, landscaping, signs, lighting, guardrails and other itemsinci-
dental to the roadway itself on facilities for which the department is
responsible for maintenance.

(iii) Conditions. A local government may perform
an act described in clause (i) of this subparagraph only if:

(1) the local government commits in the agree-
ment to comply with al federa, state, and department requirements,
standards, and specifications, and agrees to forfeit any claim to federal
and/or state reimbursement if they fail to comply;

(1) the project is authorized by the commission
in the current Unified Transportation Program or by a specific minute
order;

111) a project on the state highway system per-
formed or managed by alocal government is operationally beneficial
to the state;

(V) aproject on the state highway system for
which a contract is avarded and managed by a local government is

(111)  need for expeditious project completion;

(1V)  department resources available to perform
or manage the highway improvement project in an efficient and timely
manner;

(V) cost effectiveness of local performance of
the work as compared to awarding the highway improvement project
through the competitive bidding process; and

(V1) any other considerations relating to the ben-
efit of the state, the traveling public, and the operations of the depart-
ment.

[(8) R&spensbmﬂ&sefthepam&& Iheag;eementshau

[(A) Locdl performance of construction work.]

[(i) Request. If requested by a county or municipal-
ity and approved by the executive director or designee, an agreement
with the commissioners court of a county or the governing body of a
municipality may provide for minor improvement of the state highway
system by county or municipal employees under direct county or mu-
nicipa control, where minor improvements are to include:}

[(l) projects on a metropolitan highway not
maintained by the department and not contained in the off-state
highway system bridge program; or}

etheutemsmerdentdtethemadwayusdientagmterwhwhthe
department is responsible for maintenance]

[(ii) Approval. The executive director or designee
may authorize acounty or municipality to perform minor improvement
of the state highway system, if the county or municipality commits in
the agreement to comply with all federal, state and department require-
ments and agrees to forfeit any claim to federal and/or state reimburse-
ment if they fail to comply. In approving a request from a county or
municipality for minor improvement of the state highway system, the
executive director or designee will consider:}

{(1) previous experience of the county or munic-
mm%ympeﬁepmmgthetypeetwemprepesed&
{(H}) cost effectiveness of the proposal as com-
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[(IV) any other considerations relating to the
benefit of the state, the traveling public, and the operations of the
department.}

{(iii) Exceptions. The commission may authorize a
county or municipality to perform other than minor improvement of the
state highway system, if those improvements are determined to be in
the best interest of the state, and the county or municipality commitsin
the agreement to comply with all federal, state and department require-
ments and agrees to forfeit any claim to federal and/or state reimburse-
ment if they fail to comply. In approving a reguest, the commission
will consider the criteria prescribed in clause (it) of this subparagraph.]

[(B) Locd letting and management of construction
projects}

[(i) Request. A local government may submit awrit-
ten request to the department to assume the responsibility for letting,
congtruction, and construction management of a specific project.}
rize aloca government to award and manage a construction contract

{(1) the improvement is for a project not on the
state highway system or is for a project on a metropolitan highway not
maintained by the department;]}

[ the project is not in the off-state highway

[(H}) the department lacks the expertise or re-
sources necessary to awvard a construction contract in an efficient and

[(IV) thelocal government isfound to be capable
efaNardmgandmanagingtheeenstrueﬁeneentraetiHaﬁmelymanner
{6\79 the#eealgevemmenteemwtsmtheag%ee-
ment to comply with all federal, state and department requirements and
agreesto forfeit any claim to federal and/or state reimbursement if they

fail to comply.}

(9 [{S)] Acknowledgment. The local government or
reservoir agency must acknowledge in the agreement that while not
an agent, servant, nor employee of the state, it is responsible for its
own acts and deeds and for those of its agents or employees during the
performance of the work authorized in the contract.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on June 29, 2001.

TRD-200103716

Richard Monroe

General Counsel

Texas Department of Transportation

Earliest possible date of adoption: August 12, 2001
For further information, please call: (512) 463-8630

¢ ¢ ¢
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W THDRAWN RULES

An agency mayvithdraw a proposed action or themaining effectiveness of an emergewatyn byfiling a
notice of withdrawal with th@exas RegisterThe notice is effectivenmediately upon filling or 20 days
after filing asspecified by theagency withdrawinghe action. If a proposal it adopted or withdrawn
within sixmonths of thelate ofpublication inthelTexas Registerit will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appearTiaxhe Register.

TITLE 19. EDUCATION
PART 2. TEXASEDUCATION AGENCY

CHAPTER 105. FOUNDATION SCHOOL
PROGRAM

SUBCHAPTER CC. COMMISSIONER'S
RULES CONCERNING SEVERANCE
PAYMENTS

19 TAC 8105.1021

Pursuant to Texas Government Code, 82001.027 and 1 TAC
891.65(c)(2), the proposed new section, submitted by the Texas
Education Agency has been automatically withdrawn. The new
section as proposed appeared in the January 5, 2001 issue of
the Texas Register (26 TexReg 55).

Filed with the Office of the Secretary of State on June 29, 2001.
TRD-200103726

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 19. POLYGRAPH EXAMINERS
BOARD

CHAPTER 391. POLYGRAPH EXAMINER
INTERNSHIP
22 TAC §391.3

The Polygraph Examiners Board has withdrawn from considera-
tion the amendment to §391.3, concerning Polygraph Examiner

Internship, which appeared in the March 9, 2001, issue of the
Texas Register (26 TexReg 1964).

Filed with the Office of the Secretary of State on July 2, 2001.

TRD-200103755

Frank DiTucci

Executive Officer

Polygraph Examiners Board

Effective date: July 2, 2001

For further information, please call: (512) 424-2058

¢ ¢ ¢

CHAPTER 395. CODE OF OPERATING
PROCEDURE OF POLY GRAPH EXAMINERS
22 TAC §395.2

The Polygraph Examiners Board has withdrawn from consider-
ation the amendment to §395.2, concerning Code of Operat-
ing Procedure of Polygraph Examiners, which appeared in the
March 9, 2001, issue of the Texas Register (26 TexReg 1965).

Filed with the Office of the Secretary of State on July 2, 2001.

TRD-200103757

Frank DiTucci

Executive Officer

Polygraph Examiners Board

Effective date: July 2, 2001

For further information, please call: (512) 424-2058

¢ ¢ ¢
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ADOPTED RULES

An agency may take finaction on a section 30 days aftepraposal has beepublished in theTexas
Register The section becomes effective 20 ddiexr the agency filethe correct documentith the Texas
Register unless dater date ispecified or unless a fedestdtute or reguldon requires implementation of
the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notic
statement of legal authorityill be published. If an agen@dopts the sectiowith changes to the proposed

text, the proposal will be republished with the changes.

TITLE 1. ADMINISTRATION

PART 3. OFFICE OF THE ATTORNEY
GENERAL

CHAPTER 69. CENTRAL PURCHASING
SUBCHAPTER C. MANAGEMENT OF
VEHICLES

1 TAC §69.35, §69.36

The Office of the Attorney General adopts new Subchapter C,
relating to the management of vehicles, and new 869.35 and
869.36, relating to State Vehicle Management Plan and Restric-
tions on Assignment of Vehicles, without changes to the pro-
posed text as published in the May 18, 2001, issue of the Texas
Register (26 TexReg 3575).

House Bill 3125, 76th Texas Legislature, mandated the Office
of Vehicle Fleet Management, under the direction of the Council
on Competitive Government, to develop and implement a vehi-
cle management plan to improve the administration and opera-
tion of the state’s fleet. The management plan was adopted by
the Council of Competitive Government on October 11, 2000.
House Bill 3125, now codified in Government Code §2171, re-
quires state agencies to adopt rules consistent with the plan.

No comments were received regarding the adoption of these new
sections.

The new subchapter is adopted pursuant to Government Code
§2171.1045, which requires agencies to adopt rules relating to
the assignment and use of their vehicles.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 26, 2001.

TRD-200103621

Susan D. Gusky

Assistant Attorney General

Office of the Attorney General

Effective date: July 16, 2001

Proposal publication date: May 18, 2001

For further information, please contact A.G. Younger at (512) 463-2110.

¢ ¢ ¢
TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 4. COOPERATIVE MARKETING
ASSOCIATIONS
4 TAC 845

The Texas Department of Agriculture (the department) adopts
the repeal of §4.5, concerning an expiration date for Chapter 4,
relating to Cooperative Marketing Associations, without changes
to the proposal published in the May 18, 2001, issue of the Texas
Register (26 TexReg 3668). The repeal of §4.5 is adopted be-
cause the establishment of an expiration date for Chapter 4 is no
longer necessary due to the enactment of legislation establish-
ing a timeframe for review of agency rules. The repeal of 84.5
eliminates the expiration date for Chapter 4.

No comments were received on the proposal.

The repeal is adopted under the Texas Agriculture Code,
812.016 which provides the Department with the authority to
adopt rules to administer the Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 29, 2001.

TRD-200103730

Dolores Alvarado Hibbs

Deputy General Counsel

Texas Department of Agriculture

Effective date: July 19, 2001

Proposal publication date: May 18, 2001

For further information, please call: (512) 463-4075

¢ ¢ ¢

CHAPTER 6. SEED ARBITRATION
4 TAC 86.5

The Texas Department of Agriculture (the Department) adopts
the repeal of §6.5, concerning an expiration date for Chapter 6,
relating to Seed Arbitration, without changes to the proposal pub-
lished in May 18, 2001, issue of the Texas Register (26 TexReg
3586). The repeal of §6.5 is adopted because the establishment
of an expiration date for Chapter 6 is no longer necessary due to
the enactment of legislation establishing a timeframe for review
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of agency rules. The repeal of §6.5 eliminates the expiration date
for Chapter 6.

No comments were received on the proposal.

The repeal is adopted under the Texas Agriculture code, §12.016
which provides the Department with the authority to adopt rules
to administer the Texas Agriculture Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 29, 2001.

TRD-200103731

Dolores Alvarado Hibbs

Deputy General Counsel

Texas Department of Agriculture

Effective date: July 19, 2001

Proposal publication date: May 18, 2001

For further information, please call: (512) 463-4075

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

PART 8. TEXAS RACING
COMMISSION

CHAPTER 303. GENERAL PROVISIONS
SUBCHAPTER D. TEXASBRED INCENTIVE
PROGRAMS

DIVISION 2. PROGRAM FOR HORSES

16 TAC §303.94

The Texas Racing Commission adopts an amendment to
§303.94, relating to Arabian horse rules without changes to the
proposed text as published in the May 18, 2001 issue of the
Texas Register (26 TexReg 3592) and will not be republished.

The amendment adopts by reference the latest rules of the Texas
Arabian Breeders Association ("TABA"), the official breed reg-
istry for Arabian horses in accordance with the Racing Act. In an
effort to encourage and promote Arabian Accredited Texas-bred
racing, the TABA has changed it rules to clarify the standards for
Texas-bred accreditation. These rules establish a program for
accredited grandfather runners. Additionally, the TABA amended
rules establish a fee schedule for the new accredited horses.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Texas Civil Statutes, Arti-
cle 179e, §3.02 which authorizes the Commission to make rules
relating exclusively to horse or greyhound racing;86.08, which
authorizes the Commission to adopt rules relating to the ac-
counting, audit, and distribution of all amounts set aside for the
Texas-bred program.

The adopted amendment implements Texas Civil Statutes, Arti-
cle 179e.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 27, 2001.

TRD-200103665

Judith L. Kennison

General Counsel

Texas Racing Commission

Effective date: July 17, 2001

Proposal publication date: May 18, 2001

For further information, please call: (512) 833-6699

¢ ¢ ¢

CHAPTER 313. OFFICIALS AND RULES OF
HORSE RACING

SUBCHAPTER E. TRAINING FACILITIES
16 TAC §313.507

The Texas Racing Commission adopts an amendment to
§313.507 relating to employees at training facilities without
changes to the proposed text as published in the May 18, 2001
issue of the Texas Register (26 TexReg 3592) and will not be
republished.

The amendment reflects the current licensing fee of $15.00 from
the previously charged $20.00 for employees of training facilities.
This reduction has been in effect for over a year and was listed
in the fee schedule, however it had been inadvertently omitted
from this rule.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Texas Civil Statutes, Ar-
ticle 179e, 83.02 which authorizes the Commission to regulate
every race meeting in this state involving wagering on the result
of greyhound or horse racing; 87.02, which authorizes the Com-
mission to adopt categories of occupational licenses; and §7.05,
which authorizes the Commission to set the amount of occupa-
tional fees by rule.

The adopted amendment implements Texas Civil Statutes, Arti-
cle 179e.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 27, 2001.

TRD-200103666

Judith L. Kennison

General Counsel

Texas Racing Commission

Effective date: July 17, 2001

Proposal publication date: May 18, 2001

For further information, please call: (512) 833-6699

¢ ¢ ¢

CHAPTER 319. VETERINARY PRACTICES
AND DRUG TESTING

SUBCHAPTER B. TREATMENT OF HORSES
16 TAC §319.111
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The Texas Racing Commission adopts an amendment to §
319.111, relating to bleeders and the Furosemide (Lasix) pro-
gram without changes to the proposed text as published in the
May 18, 2001 issue of the Texas Register (26 TexReg 3593) and
will not be republished. The amendment clarifies an ambiguity
in the definition of a "bleeder". The amendment makes plain
that a diagnosis of exercise induced pulmonary hemorrhage
(EIPH) made in another pari-mutuel racing jurisdiction will also
be considered a valid diagnosis in Texas.

Written comment was received from representatives of Texas
owners and trainer in support of the adoption. This comment
also included suggestions for other subsections of the rule.
These suggestions or similar language will be proposed to the
Commission at its next meeting.

The amendment is adopted under the Texas Civil Statutes, Ar-
ticle 179e, 83.02 which authorizes the Commission to regulate
every race meeting in this state involving wagering on the result
of greyhound or horse racing;86.06 which authorizes the Com-
mission to adopt rules relating to the operation of racetracks.

The amendment implements Texas Civil Statutes, Article 179e.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 27, 2001.

TRD-200103667

Judith L. Kennison

General Counsel

Texas Racing Commission

Effective date: July 17, 2001

Proposal publication date: May 18, 2001

For further information, please call: (512) 833-6699

¢ ¢ ¢

CHAPTER 321. PARI-MUTUEL WAGERING
SUBCHAPTERD. SIMULCAST WAGERING
DIVISION 3. SIMULCASTING AT HORSE
RACETRACKS

16 TAC §321.507

The Texas Racing Commission adopts an amendment to
§321.507, concerning priority of signals without changes to the
proposed text as published in the May 18, 2001 issue of the
Texas Register (26 TexReg 3593) and will not be republished.

The amendment authorizes the Commission, instead of the ex-
ecutive secretary, to approve or disapprove an application by a
licensed Class 3 or 4 racetrack for simulcasting. In addition, the
amendment deletes the requirement that a licensed Class 3 or
4 racetrack must be in continuing operation for 25 years before
it may be permitted to offer simulcasting. This modification will
broaden the opportunity for future racetracks to meet the criteria
for simulcasting.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Texas Civil Statutes, Arti-
cle 179e, §3.02, which authorizes the Commission to adopt rules
for conducting horse or greyhound racing and for administering

the Texas Racing Act;83.021, which authorizes the Commission
to regulate all aspects of horse or greyhound racing in this state
with or without wagering; 86.06, which authorizes the Commis-
sion to adopt rules relating to all aspects of pari-mutuel tracks;
§11.01, which authorizes the Commission to adopt rules to reg-
ulate pari-mutuel wagering; and §11.011, which authorizes the
Commission to adopt rules to regulate pari-mutuel wagering on
simulcast racing.

The amendment implements Texas Civil Statutes, Article 179e.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 27, 2001.

TRD-200103668

Judith L. Kennison

General Counsel

Texas Racing Commission

Effective date: July 17, 2001

Proposal publication date: May 18, 2001

For further information, please call: (512) 833-6699

¢ ¢ ¢
TITLE 19. EDUCATION

PART 2. TEXASEDUCATION AGENCY

CHAPTER 176. DRIVER TRAINING SCHOOLS
SUBCHAPTER AA. COMMISSIONER'S
RULES ON MINIMUM STANDARDS FOR
OPERATION OF LICENSED TEXAS DRIVER
EDUCATION SCHOOLS

19 TAC 8§8176.1007, 176.1010, 176.1016, 176.1017, 176.1019

The Texas Education Agency (TEA) adopts amendments to
§8176.1007, 176.1010, 176.1016, 176.1017, and 176.1019,
concerning driver training schools. The sections establish
minimum standards for operating a licensed driver education
school in Texas. The sections specify definitions, requirements,
and procedures relating to exemptions; driver education school
licensure and instructor license; responsibility for employees;
school and assistant directors and administrative staff members;
courses of instruction; student enroliment contracts; attendance
and makeup; conduct policy; cancellation and refund policy;
facilities and equipment; motor vehicles; student complaints;
records; names and advertising; driver education certificates;
and application fees and other charges. The amendments to
§8176.1007, 176.1016, 176.1017, and 176.1019 are adopted
without changes to the proposed text as published in the Febru-
ary 16, 2001, issue of the Texas Register (26 TexReg 1453) and
will not be published. The amendment to §176.1010 is adopted
with changes to the proposed text as published in the February
16, 2001, issue of the Texas Register (26 TexReg 1453).

In response to public comments, the following changes were
made to §176.1010 since published as proposed.

Language was modified in subsection (c) and a new subsection
(c)(3) was added to limit the amount of in-car observation for teen
driver education to four hours or less per day.
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Language was added to subsection (f)(2) to require that makeup
work completed away from the school’s classroom must be main-
tained as part of the student’s file.

The following comments were received regarding adoption of the
amendments.

Comment. Texas Driving School opposed retaining the daily
four-hour limit for training of driver’'s education students found in
§176.1010(c). Texas Driving School proposed a five-hour daily
limit to include two hours of actual driving instruction per day. In
addition, Texas Driving School commented that, "A seven hour
observation day cannot be educationally sound, but it is allowed."

Agency Response. Current educational theory and research in-
dicates that students learn best when given the opportunity to
practice what has been taught. Consequently, a rule that results
in fewer behind-the-wheel lessons, as proposed by Texas Driv-
ing School’'s comment, is not educationally sound and cannot be
supported by the Agency. The Agency agrees that a seven-hour
observation day is excessive and has made appropriate changes
to limit in-car observation to four hours or less per day.

Comment. Texas Driving School commented that the proposed
rule in 8176.1010(f)(2) places an unnecessary burden on
driver education schools for maintaining evidence of completed
make-up lessons in the student file.

Agency Response. The Agency agrees and has made appro-
priate changes to specify that only make-up work completed at
home or away from the school’s classroom be maintained as part
of the student’s file.

The amendments are adopted under the Texas Civil Statutes, Ar-
ticle 4413(29c), 86, as amended by Senate Bill 777, 76th Texas
Legislature, 1999, which authorizes the commissioner of educa-
tion to adopt rules necessary to implement the Texas Driver and
Traffic Safety Education Act.

§176.1010. Attendance and Makeup.

(@ Appropriate standards, which include positive records of
student attendance, shall beimplemented to ascertain the attendance of
the students.

(b) A student must make up any time missed of the approved
program of organized instruction. Schools are allowed five minutes of
break per instructional hour.

(c) Driver education training is limited to four hours per day
(excluding classroom make-up lessons), which can consist of any com-
bination of the following:

(1) two hours or less of scheduled classroom instruction;
(2) onehour or less of behind-the-wheel instruction;

(3) four hours or less of in-car observation;

(4) three hours or less of simulation instruction; and/or
(5) two hours or less of multicar range driving.

(d) The attendance policy shall stipulate that students who ac-
cumulate absences of more than 25% of the schedul ed classroom hours
for teenage driver education shall be terminated, and arefund shall be
totally consummated within 30 days. The student whose enrollment is
terminated for violations of the attendance policy may not reenter be-
fore the start of the next new class. If the student enters the next new
class and completes the scheduled classroom hours within the timeline
specified in the original student enrollment contract, refunds that were
due may be transferred to the new contract.

(e) The student may receive credit for previous training if the
student reenters and completes the applicable portion of the course
within thetimeline specified inthe original student enrollment contract,
starting from the first scheduled day of class on the original contract.

(f) Schoolsshall submitamake-up policy tothedivision direc-
tor for approval. The make-up policy shall be developed by the school
and shall ensure that all instructional hours and minimum course con-
tent required for the classroom and in-car phases are completed within
the timelines specified in the original student enrollment contract. All
absences are subject to the attendance policy regardless of whether the
student attends make-up lessons. Students may be allowed to complete
classroom make-up assignments at home. Schools shall not initiate nor
encourage absences. Make-up policies shall adheretothefollowing re-
quirements:

(1) For a policy that alows a student to attend a missed
lesson at a later date at a regularly scheduled class, the class shall be
engaged in the same lesson the student missed previously.

(2) For apolicy that allowsastudent to perform an individ-
ual make-up lesson, a sample of each make-up lesson, clearly labeled
as "makeup for the driver education course," shall be available for re-
view by the Texas Education Agency at the school. Each lesson shall
beclearly identified asamake-up lesson and identified asto the units of
instruction to be covered. Evidence of completed take- home makeup
shall be placed in the student file.

(g) A school may allow astudent to attend an alternative class
on the same calendar day asthe classthe student was previously sched-
uled to attend. The school may provide aternative scheduling only
if the sequence of instruction will be maintained by the identical les-
son being offered in the alternative class time. In addition to all other
requirements, the student instruction record shall reflect the time of
day the aternative class was attended. A student selecting aternative
scheduling shall not be considered absent.

(h) The enrollment of students who do not complete al re-
quired instructional hourswithin the timelines specified in the original
student enrollment contract will be terminated.

(i) Variancestothetimelinesfor completion of the driver edu-
cationinstruction stated in the original student enrollment contract may
be made at the discretion of the school owner and must be agreed to in
writing by the parent or guardian.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 29, 2001.

TRD-200103724

Criss Cloudt

Associate Commissioner, Accountability Reporting and Research
Texas Education Agency

Effective date: July 19, 2001

Proposal publication date: February 16, 2001

For further information, please call: (512) 463-9701
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19 TAC 8§8176.1101, 176.1103, 176.1105, 176.1108,
176.1111, 176.1113, 176.1114, 176.1116

The Texas Education Agency (TEA) adopts amendments
to 8§88176.1101, 176.1103, 176.1105, 176.1108, 176,1111,
176.1113, 176.1114, and 176.1116, concerning driver training
schools. The sections establish minimum standards for operat-
ing a licensed driving safety school or course provider in Texas.
The sections specify definitions, requirements, and procedures
relating to exemptions; driving safety school licensure; course
provider licensure; driving safety school and course provider
responsibilities; administrative staff members; driving safety
instructor license; courses of instruction; student enrollment
contracts; cancellation and refund policy; facilities and equip-
ment; student complaints; records; names and advertising;
uniform certificate of course completion for driving safety course;
and application fees and other charges. The amendments to
§8176.1103, 176.1105, 176.1111, 176.1113, 176.1114, and
176.1116 are adopted without changes to the proposed text as
published in the February 16, 2001, issue of the Texas Register
(26 TexReg 1455) and will not be republished. The amendments
to §176.1101 and §176.1108 are adopted with changes to the
proposed text as published in the February 16, 2001, issue of
the Texas Register (26 TexReg 1455).

In response to public comments, to clarify existing rule language,
or to comply with Texas Register formatting requirements, the fol-
lowing revisions were made to §176.1101 and §176.1108 since
published as proposed.

In 8176.1101(1), language was added to the definition of "adver-
tising" to clarify that Meta tags and search engine listings consti-
tute advertising.

In 8176.1101(2), language was added to the definition of "break"
to clarify when a break may be taken.

In 8176.1101(5), (8), and (14), new definitions were added
for a course validation question, a final exam question, and a
personal validation question, respectively. These definitions
were adopted to provide clarification of terms used in 19
TAC 8176.1108(a)(1)(l). Subsequent definitions have been
renumbered accordingly.

In 8176.1108(a), a cross-reference citation was revised to corre-
spond to newly amended paragraph (1)(I) of the subsection.

In §176.1108(a)(1)(B)(iii)(I) and (V), revisions were made to ad-
here to Texas Register cross-reference and section structure for-
matting.

In §176.1108(a)(1)(C)(vi), language was added to clarify the def-
inition of break.

Section 176.1108(a)(1)(H) relating to performance report was
deleted in response to public comment and subsequent subpara-
graphs were reordered accordingly.

Based on public comment, language was added to newly re-
ordered §176.1108(a)(1)(l) to specify in rule the requirements for
driving safety courses taught by an alternative delivery method
(ADM). Throughout §176.1108(a)(1)(1), the acronym "ADM" was
added.

In §176.1108(a)(1)(1)(i)(I), the following language relating to
ADMs was added: Items (-a-), (-b-), (-c-), and (-e-) incorporate
language regarding course design that outlines basic course
and design requirements for ADMs. Item (-d-) contains lan-
guage regarding course navigation. Item (-f-) contains language

to clarify when course editing shall take place. Item (-g-)(-1-)
through (-7-) contains language to clarify multimedia require-
ments and verify that students are viewing and comprehending
video material.

In 8176.1108(a)(1)(N(i) (1), language was added to specify that
a student shall have access to telephonic technical assistance
(help desk), on average, within two minutes throughout the
course.

In 8§176.1108(a)(1)(N(1)(IV), language was added to clarify
course owner responsibility regarding TEA notification.

In §176.1108(a)(1)(N()(V), language was added to clarify course
security requirements.

In §176.1108(a)(1)(1(1)(VI), language relating to a personal val-
idation process was added to verify student identity and partici-
pation.

In §176.1108(a)(1)(1(i)(V), language relating to a course valida-
tion process was added to verify student participation and com-
prehension of material.

In §176.1108(a)(1)(1)(i)(VII), language was added that revises
the minimum number of final examination questions required in
an ADM test bank and establishes the level of difficulty required.

In §176.1108(a)(1)((i)(IX), language relating to failure criteria
was added to establish personal, course, and final examination
failure criteria.

In §176.1108(a)(1)(1)()(X), language outlining the requirements
for enrollment contracts and individual student records (foot-
prints) was added.

In 8176.1108(a)(1)()(i)(XI), language relating to data security
was added.

Section 176.1108(a)(1)(J)(ii) and (iv), as proposed, were
deleted. Clause (ii) was deleted because it is no longer applica-
ble since all critical elements of the standards document have
been adopted in rule. Clause (iv) was deleted based on public
comment. Course owners are no longer required to submit a
performance report to the TEA one year after course or ADM
approval.

Section 176.1108(a)(1)(J)(iii) was modified based on public
comment and reorganized as subparagraph (I)(ii). The modified
language removes the requirement of demonstrating compli-
ance with the most current version of the "Technical Standards
for Driving Safety Courses Taught By An Alternative Delivery
Method" document because all the critical elements contained in
this document are now adopted in rule, with the same deadline
date of December 31, 2001.

The following comments were received from the driving safety
school industry and other interested parties regarding adoption
of the amendments. All comments referenced §176.1108.

Comment. An attorney representing Driver Training Associates
commented that TEA is exceeding its authority in establishing
rules for ADMs and that the technical standards are not needed.
He further stated that the proposed rules are fundamentally un-
fair and legally flawed because they are being adopted by ref-
erence and have not been subject to public comment. Also, he
stated that the actions of TEA are in conflict with the functions
delegated by the legislature.
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Comment. An attorney representing All-Pro Defensive Driver
Course commented that she supports and reiterates all the com-
ments made by Driver Training Associates in regard to the pro-
posed rules and technical standards.

Comment. An individual representing The Safe Driver Centre
Course commented that the ADM approval process has been a
constantly moving target that is arbitrary and capricious.

Comment. An individual representing A Cool Defensive Driving
Course said that he supports comments made by Driver Training
Associates.

Comment. An individual representing International Driver Train-
ing, Inc., aka Bureaucracy Online, stated he supported com-
ments by Driver Training Associates.

Comment. An individual representing National Traffic Safety In-
stitute of Texas, Inc. stated that he wants TEA to develop fair
rules and standards so the industry is not trying to hit a moving
target.

Agency Response. The Agency disagrees with the comment
that the proposed ADM rules exceed TEA's authority. The
law authorizing ADMs is found in Vernon's Texas Civil Statute
(VTCS), Article 4413(29c), Section 11, and is further defined
in 19 TAC 8176.1108(a)(1). The critical elements required of
ADMs have been incorporated into §176.1108. In addition,
technical standards adopted in rule will provide clear guidance
and specificity for TEA staff and the industry regarding the
requirements for ADM approval. The purpose for this specificity
is consistency and fairness. In the future, all requirements will
continue to be reflected in rule and any change in the rules
regarding ADMs will also be reflected in the technical standards
document.

Comment. Individuals representing Driver Training Associates;
All-Pro Defensive Driver Course; International Driver Training,
Inc.; and A Cool Defensive Driving Course expressed concern
that all applicants are being required to comply with the proposed
rules within the next eight months (prior to December 31, 2001)
even if the ADM had been previously approved under other rules.

Agency Response. The Agency disagrees with these com-
ments. The time period stated in rule for course owners to bring
their ADMs into compliance with existing rules is reasonable.
The rule language will not be modified in this area.

Comment. Individuals representing Driver Training Associates;
All-Pro Defensive Driver Course; International Driver Training,
Inc.; and A Cool Defensive Driving Course commented that the
technical standards are not subject to an outside review process
or oversight and therefore may be changed at TEA’s whim, invit-
ing arbitrary and capricious treatment to those governed by the
rules. They also stated that all ADMs submitted under exist-
ing rules and standards should be approved or denied using the
standards under which they were submitted.

Agency Response. The Agency incorporated the required crit-
ical elements of the technical standards document into rule in
§176.1108. Any future change regarding ADMs will go through
the rule process and be subject to public comment prior to adop-
tion. Upon adoption, all ADMs will be required, within a reason-
able period of time, to come into compliance with rule.

Comment. Individuals representing Driver Training Associates;
All-Pro Defensive Driver Course; International Driver Training,
Inc.; and A Cool Defensive Driving Course commented that the
$9,000 application fee for ADMs submitted prior to the effective

date of the new rules, should they be adopted, should not be
charged.

Comment. An individual representing a Sense of Humor
Workshop requested that TEA consider capping fees for course
providers at $9,000 for any and all driving safety course and
delivery method approvals. Furthermore, he stated that all
ADM applicants should be required to pay a retroactive amount,
even if already approved, to bring their total course approval
expenses to $9,000.

Agency Response. In regard to fees and licensing costs, the
TEA will continue to charge course approval fees as currently
allowed by law and rule. The issue of charging the $9,000 fee
for review of ADMs will be equitably handled. The fee will not
be charged if the ADM is in a completed format, including the
application packet, upon adoption of the rule.

Comment. Individuals representing Driver Training Associates;
All-Pro Defensive Driver Course; International Driver Training,
Inc.; and A Cool Defensive Driving Course expressed concern
about §176.1108(a)(1)(J)(ii) relating to the evaluation of perfor-
mance of the delivery method based on criteria established by
TEA and the possibility that TEA might change these criteria
capriciously and on whim rather than need.

Agency Response. The Agency agrees that this performance
evaluation criteria provision should be deleted and has modified
the section accordingly.

Comment. An individual representing All-Pro Defensive Driver
Course commented that the proposed rule requiring that server
and technical support be located in Texas is not necessary, cre-
ates an additional economic burden on small businesses, may
prohibit business relationships, and places an undue burden on
interstate commerce.

Comment. An individual representing Driver Training Associates
commented that there is no compelling need to create additional
burdens on Texas businesses.

Comment. An individual representing A Cool Defensive Driv-
ing Course commented that the requirement for having technical
support, Internet Service Provider (ISP) hosts, and data storage
facilities in Texas appears to be arbitrary, capricious, and creating
a mirror system in Texas which would be extremely burdensome.

Comment. An individual representing CDS Driving Safety
Course questioned why course owners must locate their techni-
cal support, ISP hosts, and data storage facilities in Texas. He
further commented that the State should not limit with which
businesses he could contract.

Comment. An individual representing Defensive Driver Online,
Ltd., commented that it is essential that technical support, ISP
hosts, and data storage facilities be located in Texas.

Agency Response. Based on public comment, language in this
area was modified to require a back-up of student certificate data
to be stored in Texas. The information to be stored in Texas will
include: (1) student database (footprint) records; (2) validation
questions and keys; (3) final exam questions and keys; and (4)
student data information used to validate and issue uniform cer-
tificates of completion. Any information which changes must be
updated at least once every 24 hours and all information must
be available to TEA representatives on demand. Uniform certifi-
cates of completion must stay in the course provider's posses-
sion within the State of Texas until issued.
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Comment. Driver Training Associates; All-Pro Defensive Driver
Course, International Driver Training, Inc.; and A Cool Defensive
Driving Course commented that TEA should not favor one type
of ADM over another, should not implement only one type of
delivery method, and should not unreasonably impede qualified
delivery methods or curricula. They contended that the technical
standards fail to address ADMs utilizing video and CD- ROM
and only address Internet or electronic delivery methods, which
would make TEA staff biased.

Agency Response. The Agency agrees with the contention that
TEA is not to favor one course or methodology over another. The
Agency disagrees that one type of delivery method is being im-
plemented. The ADM approval process has thus far approved
ADMs using videotape in conjunction with analog voice, video-
tape in conjunction with digital telephony, videotape in conjunc-
tion with the Internet, and pure Internet courses. Currently under
review are ADMs utilizing CD-ROM. The rule language specifi-
cally addresses the issue of changing technology for both educa-
tional content and student validation issues. Although it is true
that some rules apply strictly to Internet ADMs, the majority of
the new rule language applies to all types of delivery methods.

Comment. Driver Training Associates; All-Pro Defensive Driver
Course, International Driver Training, Inc.; and A Cool Defensive
Driving Course questioned whether the technical standards can
be justified when the technical standards for state colleges and
universities are less rigorous.

Agency Response. There are significant differences between
driver training regulations and regulations governing higher edu-
cation programs. Because these entities are fundamentally dif-
ferent, it is not appropriate for TEA to attempt a comparison of
driving safety courses and college credit courses delivered by
distance learning technology.

Comment. Driver Training Associates; All-Pro Defensive Driver
Course, International Driver Training, Inc.; and A Cool Defensive
Driving Course requested that the commissioner of education
withdraw the proposed rules in light of comments received since
no clear evidence exists to indicate that the current ADM techni-
cal standards are not working.

Agency Response. The Agency disagrees that the proposed
rules should be withdrawn. The current review and approval
process and testimony has emphasized the need for rules re-
garding ADMs.

Comment. An individual representing The Safe Driver Centre
Course commented that the focus on editing of the course ma-
terial is misplaced and that the style and editing rules are unim-
portant to the approval process.

Agency Response. The Agency disagrees. The rule requir-
ing ADMs to be adequately edited for correct use of grammar,
spelling, and punctuation will not be revised. The ADM approval
process will continue to require that these areas be addressed.

Comment. An individual representing USInteractive, also known
as Blockbuster Franchise Defensive Driving, commented that
students must have access to a live instructor endorsed by the
course provider, on average, within two minutes.

Comment. An individual representing The Safe Driver Centre
Course commented that within five minutes on a 24-hour per
day, 7-day per week basis is burdensome and unnecessary in
the Internet environment.

Comment. An individual representing A Cool Defensive Driving
Course commented that the 24-hour, 7-day instructor require-
ment seems to be designed to squelch competition by small busi-
nesses that don’t have the same resources as larger corpora-
tions and that the marketplace should decide whether this is a
desirable feature of ADMs.

Agency Response. The Agency disagrees. Language regarding
availability of a licensed instructor has been in rule for several
years and will not be modified.

Comment. An individual representing USInteractive commented
that a student should only be allowed one chance to answer stu-
dent and course validation questions.

Agency Response. The Agency agrees and has modified the
section to include language regarding "one chance to answer
validation questions."

Comment. An individual representing USInteractive commented
that student-solicited validation information must be used in con-
junction with student information that can be verified by an out-
side third-party source for personal validation.

Comment. An individual representing A Cool Defensive Driving
Course expressed the following concerns regarding third party
security requirements: (1) they are illegal in most other states
because student information is not released by the state to the
public; (2) these requirements will result in a nightmare of student
complaints; (3) that such requirements are burdensome to both
the public and course provider; and (4) that students in Texas,
who have requested that DPS not release driver’s license infor-
mation, should have an alternative method, such as proctoring,
so that they can still participate in an ADM.

Comment. An individual representing National Traffic Safety In-
stitute of Texas, Inc., commented that he had been told to plan
on third-party authentication, and they were able to do so.

Comment. An individual representing CDS Driving Safety
Course commented that if third-party validation is used then the
student should be told which databases would be used.

Agency Response. Based on public comment, language regard-
ing "student solicited validation questions" is now stated in rule.
Experience gained from approved ADMs currently operating in
Texas indicates that obtaining and using third-party data is feasi-
ble and does not appear to present problems for either the course
provider or the student. Students have not, thus far, been re-
luctant to have third-party data reviewed nor has TEA received
complaints from the general public about the use or identity of
third-party databases.

Comment. An individual representing USInteractive commented
that a minimum of 40 student validation questions verified by
third-party sources is required to validate a student. A minimum
of 50 course validation questions, randomly shuffled, that are
specific to the course, but not necessarily specific to the course
content, is required for course validation.

Comment. An individual representing A Cool Defensive Driving
Course commented that third-party validation is not necessary
and what is required in the technical standards is excessive.

Agency Response. Based on public comment, language regard-
ing "the required number of student validation questions" has
been modified and is now stated in rule. However, the require-
ment will be 30 student validation questions containing a mini-
mum of 20 third-party validation questions. The agency will pro-
vide a pool of 30 or more questions to the course owners that
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must be used to randomly generate the remaining ten student
validation questions. These ten questions will not have to be
validated against a third-party database.

Comment. An individual representing Comedy Driving Safety
School commented that nowhere are there provisions to insure
that no drugs and/or alcohol are present or consumed during the
taking of the class as is a strict requirement of DSC classroom
classes.

Agency Response. The Agency disagrees that additional rule
provisions are needed in this area. The Agency applies rigorous
approval requirements to ADMs with the intent that students will
not be able to successfully complete the course if they are under
the influence of drugs and/or alcohol.

Comment. An individual representing USInteractive commented
that a minimum of 250 course content questions, randomly shuf-
fled, is required as a basis from which to draw the course content
validation questions for each course.

Comment. An individual representing The Safe Driver Centre
Course commented that TEA is overestimating the severity of the
security problem and that requiring a bank of twice the number of
questions as are asked is arbitrary. He commented that the key
to validation is vigilant human monitoring rather than complex
third-party validation systems.

Agency Response. Based on public comment, language regard-
ing the required number of course validation questions is now
stated in rule. However, the requirements will be a pool of 160
course validation questions instead of 250, randomly generated,
with a minimum number of 50% educational content questions.
Also, 80 questions instead of 40 course questions must be asked
and validated throughout the course. These modifications to rule
have been made in response to the public comments and to im-
prove security.

Comment. An individual representing USInteractive commented
that a student should not be allowed more than 30 seconds to
respond to a student validation or course content question.

Comment: An individual representing A Cool Defensive Driving
Course commented that students might need more than 45 sec-
onds to respond to questions.

Agency Response. The Agency disagrees with a response time
of 30 seconds or less. Language regarding the "30-second time
limit" for responding to a question is restrictive and does not pro-
vide the student an adequate response time. The rules allow one
chance to answer these questions, but due to learning and/or
language barriers as well as system processing time, it is appro-
priate to give the student 60 seconds to respond.

Comment. An individual representing USInteractive commented
that if a studentis stopped because of failure to answer student or
course validation questions, the student must respond to on-line
instruction for re-entry within a specified amount of time (recom-
mend 5 minutes).

Agency Response. The Agency disagrees and believes that ad-
equate security requirements now exist in rule; therefore, this
modification is not needed.

Comment. An individual representing USInteractive commented
that course content presentation should allow for a maximum of
50% text-based delivery, meaning no Internet-based workbooks
should be allowed. The remaining 50% of the course needs to
be a combination of video, audio, animation and graphics. These

technical capabilities are currently available, regardless of com-
ments to the contrary.

Agency Response. The Agency agrees that a predominantly
text-based course is not acceptable and rule language has been
modified to address this issue as well as include multi-media re-
quirements. However, language regarding a "50% course con-
tent limit on text-based material” is not feasible since ADMs are
required to follow the same content and course sequence as a
traditional course. This requirement may preclude courses from
meeting the 50% limit on text-based material.

Comment. An individual representing USInteractive commented
that, except for courses offered by accredited colleges and uni-
versities, an ADM may have only one home page that enables
the user to take the course and that the home page must identify
the course provider, the course, and the ADM used.

Agency Response. The Agency disagrees. Course owners are
required to provide consumers with specific information regard-
ing the course. However, restricting the number of websites
through which courses can be offered is not an appropriate rule
or technical standard.

Comment. An individual representing USInteractive commented
that all ADMs delivered over the Internet must have a disclaimer
at the beginning of the course that lists all of the computer equip-
ment a student must have to successfully complete the course,
and the student must acknowledge this information before being
allowed to proceed.

Agency Response. The Agency agrees. Language in rule has
been modified to include a requirement for "a statement regard-
ing the required course computer equipment." Course owners
will be required to have the student acknowledge this informa-
tion in the enrollment agreement.

Comment. An individual representing USInteractive commented
that all ADMs must have a disclaimer at the beginning which
states that Internet courses are subject to atmospheric and other
types of interference beyond the control of the course provider
and that the course may take longer than six hours because of
these interruptions. In addition, the student must acknowledge
this information before being allowed to proceed.

Agency Response. The Agency agrees. Language in rule has
been modified to include a statement that "interruptions of ser-
vice may occur over which the course owner has no control."
Course owners will be required to have the student acknowledge
this information in the enrollment agreement.

Comment. An individual representing USInteractive commented
that no advertising should appear during the instructional portion
of an ADM presentation and that advertising should take place
only on the home page, during breaks, after the test, or during
loading periods.

Comment. An individual representing A Cool Defensive Driving
Course commented that this is one of the proposals that seem
to be a design issue rather than a regulatory issue.

Agency Response. The Agency agrees with the restriction of
advertising. Language regarding this issue is now stated in rule.
The Agency will prohibit the appearance of advertising during the
actual instruction times of the course. Advertising is still allowed
on homepages and other areas outside actual instruction time.

Comment. An individual representing USInteractive commented
that each course should be sufficiently difficult to ensure that a
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certain percentage of students fail the course, and these stan-
dards should be set forth and reviewed by TEA on an annual
basis.

Agency Response. The Agency disagrees. Language regard-
ing a "required quota for failure" is problematic because there is
no legal authority or sound educational theory to support this re-
quirement. The concern regarding failure criterion is noted and
language in rule now addresses the issue of course difficulty by
requiring questions that are educationally challenging. In addi-
tion, personal validation and course failure criterion is now stated
in rule.

Comment. USiInteractive commented that course provider li-
censes issued for ADMs should be for a probationary period of
12 months. During the first 12 months, TEA should review the
course and determine that security is adequate and the course
is being presented as approved. Should a violation of either of
these items be found, the probationary license would automati-
cally be revoked.

Agency Response. There does not appear to be legal authority
contained in VTCS, 4413(29c), to make this possible. Consid-
eration of this proposal would require that the legislature amend
the law to provide authority for conditional licenses.

Comment. An individual representing USInteractive commented
that TEA should develop a penalty for course providers who at-
tempt to hack into other course provider's systems.

Agency Response. The proposed language regarding "course
provider penalties for attempted hacking" is outside the jurisdic-
tion of the Agency. However, TEA is sensitive to the security is-
sues surrounding system invasion (hacking) and rule language
has been modified to address this issue.

Comment. An individual representing A Cool Defensive Driv-
ing Course commented that many of the technical standards ap-
pear to be proposals designed to squelch competition rather than
provide a necessary alternative delivery method and that many
seem to be design issues rather than regulatory matters. In this
area, he lists several items including flash, browsing, visual and
audible cues, monitor adjustment, video capture requirements,
pop-up reminders, and video displaying inline on same page as
text.

Comment. An individual representing CDS Driving Safety
Course commented that design requirements should be man-
dated, such as the option of switching off audible cues, switching
to headset use, menus being either text or graphic, course
mapping, assigned user IDs, case-sensitive passwords, and
page timers.

Agency Response. The Agency agrees that non-critical design
elements could be considered optional. Regulatory matters such
as "video capture requirements," multi-media, and "video display
on the same page as text" have been incorporated in rule.

Comment. An individual representing CDS Driving Safety
Course commented that he believes the rule prohibiting ad-
vertising prior to course approval is wrong; he believes that he
should have the right to advertise and let the public know that a
product is going to be available to them in the near future. He
believes this may create legal problems for TEA.

Agency Response. The Agency disagrees. VTCS, Article
4413(29c), Section 9(4), states that a school shall not use
advertising designed to deceive or mislead the student. VTCS,
Article 4413(29c), Section 12(b), forbids a school to advertise

before the date the school receives a school license from the
commissioner.

Comment. An individual representing CDS Driving Safety
Course commented that to insure equity, ADMs should be
required to have regular breaks totaling 60 minutes of the 360
minutes of required class time, just like traditional classroom
courses. He believes that the rationale regarding student
concentration for long periods applies equally to both ADM and
traditional classes.

Agency Response. The Agency is sensitive to the issue of
equity and comments regarding fairness are noted. However,
compelling arguments exist on both sides of this issue and no
changes to existing rule are being adopted at this time.

Comment. An individual representing CDS Driving Safety
Course commented that the Agency should require course
owners to provide an alternative testing technique for students
with reading, hearing, or learning disabilities. He believes that
this may cause legal problems for TEA.

Agency Response. The Agency disagrees. The course provider
is responsible for meeting the requirements found in both State
and Federal law, including the Americans with Disabilities Act.
Rule language regarding this issue will not be modified.

Comment. An individual representing CDS Driving Safety
Course commented on the security testing and system invasion
(hacker) protection required by TEA. He believes that the state
would be embarrassed and the industry would be damaged
if student information, testing, or financial data were compro-
mised. He also suggests that course owners should require
verification of identity and participation before allowing a student
to re-enter the course after having been "timed out." He also
commented that TEA should arrange for security testing to
insure the privacy and security of student information and that
this should be paid for by the $9,000 application fee.

Agency Response. The Agency agrees that system security is
important and will continue to regulate the security and testing
standards of all course providers in Texas. Rule language now
includes requirements such as data submission standards, fire-
walls, software and hardware security through logical or physical
isolation, etc. However, the Agency views security surrounding
the transmission of financial data as outside its jurisdictional con-
trol.

The amendments are adopted under the Texas Civil Statutes, Ar-
ticle 4413(29c), 86, as amended by Senate Bill 777, 76th Texas
Legislature, 1999, which authorizes the commissioner of educa-
tion to adopt rules necessary to implement the Texas Driver and
Traffic Safety Education Act.

8176.1101. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Advertising--Any affirmative act, whether written or
oral, designed to call public attention to a school and/or coursein order
to evoke a desire to patronize that school and/or course. Thisincludes
Meta tags and search engine listings.

(2) Break--Aninterruption in acourse of instruction occur-
ring after the course introduction and before the comprehensive exam
and course summation.

(3) Change of ownership of aschool or course provider--A
change in the control of the school or course provider. Any agreement
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to transfer the control of a school or course provider is considered to
be a change of ownership. The control of a school or course provider
is considered to have changed:

(A) in the case of ownership by an individual, when
more than 50% of the school or course provider has been sold or trans-
ferred;

(B) in the case of ownership by a partnership or a cor-
poration, when more than 50% of the school or course provider or of
the owning partnership or corporation has been sold or transferred; or

(C) when the board of directors, officers, shareholders,
or similar governing body has been changed to such an extent as to
significantly alter the management and control of the school or course
provider.

(4) Clock hour--50 minutes of instruction in a 60-minute
period for adriving safety course.

(5) Course validation question--A question designed to es-
tablish the student’ s participation in the course and comprehension of
the course material by requiring the student to answer a question re-
garding a fact or concept taught in the course.

(6) Division--The division of the Texas Education Agency
(TEA) responsible for administering the provisions of the law, rules,
regulations, and standards as contained in this chapter and licensing
driver training programs.

(7) Division director--The person designated by the com-
missioner of education to carry out the functions and regulations gov-
erning the driving safety schools and course providers and designated
as director of the division responsible for licensing driver training pro-
grams.

(8) Fina examination question--A question designed
to measure the student’'s comprehension and knowledge of course
material presented after the instruction is completed.

(9) Good reputation--A person is considered to be of good
reputation if:

(A) there are no felony convictions related to the oper-
ation of a school or course provider, and the person has been rehabili-
tated from any other felony convictions;

(B) there are no convictions involving crimes of moral
turpitude;

(C) within the last ten years, the person has never been
successfully sued for fraud or deceptive trade practice;

(D) the person does not own or operate a school
or course provider currently in violation of the legal requirements
involving fraud, deceptive trade practices, student safety, quality of
education, or refunds; has never owned or operated a school or course
provider with habitual violations, and has never owned or operated
a school or course provider which closed with violations including,
but not limited to, unpaid refunds or selling, trading, or transferring a
driver education certificate or uniform certificate of course completion
to any person or school not authorized to possess it;

(E) the person has not withheld material information
from representatives of TEA or falsified instructiona records or any
documents required for approval or continued approval; and

(F) in the case of an instructor, there are no misde-
meanor or felony convictions involving driving while intoxicated over
the past seven years.

(10) Inactive course--A driving safety course for which no
uniform certificates of completion have been purchased for 36 months
or longer.

(11) Instructor trainer--A driving safety instructor who has
been trained to prepare instructors to give instruction in a specified
curriculum.

(12) Moral turpitude--Conduct that is inherently immoral
or dishonest.

(13) New course--A driving safety course is considered
new when it has not been approved by TEA to be offered previously,
or has been approved by TEA and offered and then discontinued, or
the content, lessons, or delivery of the course have been changed to
a degree that a new application is requested and a complete review
of the application and course presentation is necessary to determine
compliance.

(14) Persond validation question--A question designed to
establish the identity of the student by requiring an answer related to
the student’s personal information such as a driver’s license number,
address, date of birth, or other similar information that is uniqueto the
student.

(15) Public or private school--For the purpose of these
rules, a public or private school is an accredited public or non-public
secondary school.

(16) Uniform certificate of course completion--A docu-
ment that is printed, administered, and supplied by TEA to owners or
primary consigneesfor issuance to students who successfully complete
an approved driving safety course and that meets the regquirements of
Transportation Code, Chapter 543, and Code of Criminal Procedure,
Article 45.0511. This term encompasses al parts of a uniform
certificate of course completion with the same serial number. It isa
government record.

8176.1108. Courses of Instruction.

(@ This section contains requirements for driving safety,
continuing education, and instructor development courses. For each
course, the following curriculum documents and materials arerequired
to be submitted as part of the application for approval. Except as
provided by paragraph (1)(I) of this subsection, al course content
shall be delivered under the direct observation of alicensed instructor.
Any changes and updates to a course shall be submitted and approved
prior to being offered. Approval of any course that is inactive as of
September 1, 2000, will be revoked.

(1) Driving safety courses.

(A) Educational objectives. The educational objectives
of driving safety coursesshall include, but not belimited to: promoting
respect for and encouraging observance of traffic laws and traffic safety
responsibilities of drivers and citizens; reducing traffic violations; re-
ducing traffic-related injuries, deaths, and economic losses; and moti-
vating continuing development of traffic-related competencies.

(B) Driving safety course content guides. A course con-
tent guide is a description of the content of the course and the tech-
niques of instruction that will be used to present the course. To be
approved, each course owner shall submit as part of the application a
course content guide that includes the following:

(i) astatement of the course' straffic safety goal and
philosophy;

(ii) astatement of policies and administrative provi-
sionsrelated to instructor conduct, standards, and performance;
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(iii) astatement of policies and administrative pro-
visions related to student progress, attendance, makeup, and conduct.
The policies and administrative provisions shall be used by each school
that offers the course and include the following requirements:

(I) progressstandards that meet the requirements
of subparagraph (F) of this paragraph;

(I1)  appropriate standards to ascertain the atten-
dance of students. All schools approved to use the course must usethe
same standards for documenting attendance to include the hours sched-
uled each day and each hour not attended;

(1) if the student does not complete the entire
course, including all makeup lessons, within the timeline specified by
the court, no credit for instruction shall be granted;

(IV) any period of absence for any portion of in-
struction will require that the student complete that portion of instruc-
tion. All make-up lessons must be equivalent in length and content to
the instruction missed and taught by alicensed instructor; and

(V) conditions for dismissal and conditions for
reentry of those students dismissed for violating the conduct policy;

(iv)y a statement of policy addressing entrance
reguirements and special conditions of students, such as the inability
to read, language barriers, and other disabilities;

(v) alist of relevant instructional resources, such as
textbooks, audio and visual mediaand other instructional materials, and
equipment that will be used in the course; and the furniture deemed
necessary to accommodate the students in the course, such as tables,
chairs, and other furnishings. The course shall include a minimum of
60 minutes of videos, including audio; however, the videos and other
relevant instructional resources cannot be used in excess of 150 minutes
of the 300 minutes of instruction. The resources may be included in a
single list or may appear at the end of each instructional unit;

(vi) written or printed materials that shall be pro-
vided for use by each student as a guide to the course. The division
director may make exceptions to this requirement on an individua ba-
Sis;

(vii) instructiona activitiesto be used to present the
material (lecture, films, other media, small-group discussions, work-
book activities, written and oral discussion questions, etc.). When
small-group discussions are planned, the course content guide shall
identify the questions that will be assigned to the groups;

(viii) instructional resources for each unit;

(ix) techniques for evaluating the comprehension
level of the students relative to the instructional unit. If oral or written
questions are to be used to measure student comprehension levels,
they shall be included in the course guide. The evaluative technique
may be used throughout the unit or at the end; and

(X) acompleted form cross-referencing the instruc-
tional units to the topics identified in subparagraph (D) of this para-
graph. A form to cross-reference theinstructional unitsto the required
topics and topics unique to the course will be provided by the division.

(C) Course and time management. Approved driving
safety courses shall be presented in compliance with the following
guidelines.

(i) A minimum of 300 minutes of instruction is re-
quired.

(ii) Thetotal length of the course shall consist of a
minimum of 360 minutes.

(iif)  Sixty minutes of time, exclusive of the 300 min-
utes of instruction, shall be dedicated to break periods or to the top-
ics included in the minimum course content. All break periods shall
be provided after instruction has begun and before the comprehensive
exam and summation.

(iv) Administrative procedures, such as enrollment,
shall not be included in the 300 minutes of the course.

(v) Coursesconductedinasingleday in atraditional
classroom setting shall allow a minimum of 30 minutes for lunch,
which is exclusive of thetotal course length of 360 minutes.

(vi) Coursestaught over aperiodlonger than oneday
shall provide breaks on a schedule equitable to those prescribed for
one-day courses. However, al breaks shall be provided after the course
introduction and prior to the last unit of the instructional day or the
comprehensive exam and summation, whichever is appropriate.

(vii) The order of topics shall be approved by Texas
Education Agency (TEA) as part of the course approval, and for each
student, the course shall betaught in the order identified in the approved
application.

(viii)  Students shall not receive auniform certificate
of course completion unless that student receives a grade of at least
70% on the final examination.

(ix) The TEA shall produce and supply to course
providers, at no cost to the course providers, copies of a short video
that will provide information about the requirements for completing a
six-hour driving safety course and the penaltiesinvolved for accepting
a uniform certificate of course completion for a course that was not
six hoursin length. The course provider shall ensure that the video is
shown to all students of each classprior to thefinal examination. Alter-
native methods for providing the required information to the students
may be submitted by the course provider and approved at the discretion
of the division director.

() Nomorethan 50 students per classare permitted
in driving safety courses if any student in the class receives a uniform
certificate of completion.

(xi) Thedriving safety school shall make a material
effort to establish the identity of the student.

(D) Minimum course content. A driving safety course
shall include, as aminimum, materials adequate to address the fol low-
ing topics and to comply with the minimum time requirementsfor each
unit and the course as awhole.

(i) Course introduction--minimum of ten minutes
(instructional objective--to orient students to the class). Instruction
shall address the following topics:

(I) purpose and benefits of the course;
(I1)  course and facilities orientation;

(1) requirements for receiving course credit;
and

(IV)  student course evaluation procedures.

(ii) Thetraffic safety problem--minimum of 15min-
utes (instructional objectives--to develop an understanding of the na-
ture of the traffic safety problem and to ingtill in each student a sense
of responsibility for its solution). Instruction shall address the follow-
ing topics:
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(I) identification of the overall traffic problemin
the United States, Texas, and the locale where the course is being
taught;

(I1)  death, injuries, and economic losses result-
ing from motor vehicle crashesin Texas; and

(1) fiveleading causes of motor vehicle crashes
in Texas as identified by the Department of Public Safety (DPS).

(iii) Factors influencing driver performance--mini-
mum of 20 minutes (instructional objective--to identify the characteris-
tics and behaviors of drivers and how they affect driving performance).
Instruction shall address the following topics:

(I) attitudes, habits, feelings, and emotions;
(1) @acohol and other drugs;
(1) physical condition;

(IV)  knowledge of driving laws and procedures;
and

(V) understanding the driving task.

(iv) Traffic laws and procedures--minimum of 30
minutes (instructional objectives-to identify the requirements of,
and the rationale for, applicable driving laws and procedures and
to influence drivers to comply with the laws on a voluntary basis).
Instruction shall address the following topics:

(1) passing;

(1) right-of-way;
(1) turns;

(V) stops;

(V) speed limits;

(V1) railroad crossings safety;
(-&) statistics;
(-b-) causes; and
(-c-) evasive actions;

(VII) categories of traffic signs, signals, and
highway markings;

(VII)  pedestrians;

(IX) improved shoulders;

(X) intersections;

(XI)  occupant restraints;

(XI1) litter prevention;

(XI1)  law enforcement and emergency vehicles
(this category will be temporary until the need is substantiated by doc-
umentation from the DPS on the number of deaths or injuriesinvolved
because of improper procedures used by a citizen when stopped by a
law enforcement officer); and

(XIV) other laws as applicable (i.e., financial re-
sponsibility/compulsory insurance).

(v) Specid skillsfor difficult driving environments--
minimum of 20 minutes (instructional objectives--to identify how spe-
cial conditions affect driver and vehicle performance and identify tech-
niques for management of these conditions). Instruction shall address
the following topics:

(I) inclement weather;

(1) traffic congestion;

(1) city, urban, rural, and expressway environ-
ments;

(IV) reduced visibility conditions--hills, fog,
curves, light conditions (darkness, glare, etc.), etc.; and

(V) roadway conditions.

(vi) Physical forces that influence driver control--
minimum of 15 minutes (instructional objective--to identify the physi-
cal forces that affect driver control and vehicle performance). Instruc-
tion shall address the following topics:

(I) speed control (acceleration, deceleration,
etc.);

(1) traction (friction, hydroplaning, stopping
distances, centrifugal force, etc.); and

(1) forceof impact (momentum, kinetic energy,
inertia, etc.).

(vii) Perceptual skills needed for driving--minimum
of 20 minutes (instructional objective--to identify the factors of percep-
tion and how the factors affect driver performance). Instruction shall
address the following topics:

(I) visual interpretations;

(1) hearing;

(1)  touch;

(V)  smell;

(V) reaction abilities (simple and complex); and
(V1) judging speed and distance.

(viii) Defensive driving strategies--minimum of 40
minutes (instructional objective--to identify the concepts of defensive
driving and demonstrate how they can be employed by drivers to re-
duce the likelihood of crashes, deaths, injuries, and economic 10sses).
Instruction shall address the following topics:

(1) trip planning;

(1) evaluating the traffic environment;
(I1)  anticipating the actions of others;
(IV)  decision making;

(V) implementing necessary maneuvers;

(V1) compensating for the mistakes of other
drivers;

(VII) avoiding common driving errors; and

(V1) interaction with other road users (motor-

cycles, bicycles, trucks, pedestrians, etc.).
(ix) Driving emergencies--minimum of 40 minutes

(instructional objective--to identify common driving emergencies and
their countermeasures). Instruction shall address the following topics:

(I) collision traps (front, rear, and sides);

(1) off-road recovery, paths of least resistance;
and

(1)  mechanica malfunctions (tires, brakes,
steering, power, lights, etc.).
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(X) Occupant restraints and protective equipment--
minimum of 15 minutes (instructional objective--to identify the ratio-
nale for having and using occupant restraints and protective equip-
ment). Instruction shall address the following topics:

(1) legal aspects;
(1) vehicle controal;
(I11)  crash protection;

(IV) operational principles (active and passive);
and

(V) helmets and other protective equipment.

(xi) Alcohol and traffic safety--minimum of 40 min-
utes (instructional objective--to identify the effects of alcohol on road-
way users). Instruction shall addressthe following topicsrelated to the
effects of alcohol on roadway users:

(I) physiologica effects;
(I1)  psychological effects;
(1) legal aspects;

(IV) synergidtic effects; and
(V) countermeasures.

(xii) Comprehensive examination and summation--
minimum of 15 minutes (this shall be the last unit of instruction).

(xiii) Theremaining regquired 20 minutes of instruc-
tion shall be alocated to the topics included in the minimum course
content or to additional driving safety topicsthat satisfy the educational
objectives of the course.

(E) Instructor training guides. An instructor training
guide contains a description of the plan, training techniques, and cur-
riculum to be used to train instructors to present the concepts of the ap-
proved driving safety course described in the applicant’ s driving safety
course content guide. Each course provider shall submit as part of the
application an instructor training guide that is bound or hole-punched
and placed in abinder and that has a cover and atable of contents. The
guide shall include the following:

(i) a statement of the philosophy and instructional
goals of the training course;

(ii) adescription of the plan to be followed in train-
ing instructors. The plan shall include, as a minimum, provisions for
the following:

(I) instruction of thetraineein the course curricu-
lum;

(1) training the trainee in the techniques of in-
struction that will be used in the course;

(1) training the trainee about administrative
procedures and course provider policies;

(IV)  demonstration of desirabletechniques of in-
struction by the instructor trainer;

(V) aminimum of 15 minutes of instruction of
the course curriculum by the trainee under the observation of the in-
structor trainer as part of the basic training course;

(V1) timeto be dedicated to each training lesson;
and

(VII) aminimum of 600 minutes of instruction
of the course in a regular approved course under the observation of a

licensed instructor trainer. The instructor trainee shall provide instruc-
tion for two full courses. It is not mandatory that the two courses be
taught as two complete courses; however, every instructional unit shall
be taught twice; and

(iii) instructional units sufficient to address the pro-
visions identified in clause (ii)(1)-(V) of this subparagraph. The total
time of the units shall contain a minimum of 24 instructional hours.
Each instructional unit shall include the following:

(I) the subject of the unit;

(I1) theinstructional objectives of the unit;

(1) time to be dedicated to the unit;

(IV) anoutlineof major conceptsto bepresented;

(V) instructional activities to be used to present
the materid (i.e., lecture, films, other media, small-group discussions,
workbook activities, written and ora discussion questions). When
small-group discussions are planned, the course guide shall identify
the questions that will be assigned to the groups,

(V1) instructiona resourcesfor each unit; and

(VII) techniques for evaluating the comprehen-
sion level of the students relative to the instructional unit. If oral or
written questions are to be used to measure student comprehension lev-
els, they shall be included in the instructor training guide. The evalua-
tive technique may be used throughout the unit or at the end.

(F) Examinations. Each course provider shall submit
for approval, as part of the application, tests designed to measure the
comprehension level of students at the completion of the driving safety
course and theinstructor training course. The comprehensive examina-
tion for each driving safety course must include at least two questions
from each unit, excluding the course introduction and comprehensive
examination units. Instructors may not be certified or students given
credit for the driving safety course unless they score 70% or more on
the final test. The course content guide shall identify alternative test-
ing techniquesto be used for studentswith reading, hearing, or learning
disabilities and policies for retesting students who score less than 70%
on thefinal exam. The applicant may choose not to provide alternative
testing techniques; however, students shall be advised of courses pro-
viding alternative testing prior to enroliment in the course. Test ques-
tions may be short answer, multiple choice, essay, or a combination of
these forms.

(G) Student course evaluation. Each student in a driv-
ing safety course shall be given an opportunity to evaluate the course
and the instructor on an official evaluation form. A master copy of the
evauation form will be provided to TEA.

(H) State-level evaluation of driving safety courses.
Each course provider shall collect adequate student data to enable
TEA to evaluate the overall effectiveness of a course in reducing
the number of violations and accidents of persons who successfully
complete the course. The commissioner of education may determine a
level of effectiveness that serves the purposes of Texas Civil Statutes,
Article 4413(29c).

(I) Driving safety courses delivered by an aternative
delivery method (ADM).

(i) The commissioner of education may approve an
ADM for an approved driving safety course and waive any rulesto ac-
complish this approval if the ADM includes testing and security mea-
sures that are at least as secure as the measures available in a usual
classroom, including:
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(I) asprovided inthis paragraph, the educational
objectives, minimum course content, applicable areas of course and
time management, examination, and student course eval uation require-
ments are met. The following requirements shall also be met:

(-a) the ADM shal follow the same topic or-
der and course content sequence as the approved traditional course. A
predominantly text-based ADM will not be considered. The minimum
time requirements for each unit and the course as awhole described in
subparagraphs (C) and (D) of this paragraph shall be met;

(-b-) advertisement of goods and services
shall not appear during the actual instructional times of the course;

(-c-) thestudent shall be ableto browse or re-
view previously completed material;

(-d-) thestudent shall be ableto navigate log-
ically and systematically through the course;

(-e-) technical support personnel shall be
knowledgeable of course content and technical issues;

(-f-) thecourse shall be adequately edited for
correct use of grammar, punctuation, and spelling beforeit is submitted
for review; and

(-g-) multi-media requirements shall be met,
as follows:

(-1-) al videos shall be timed and
include a validation process that verifies the student spent the required
time viewing and comprehending the video material;

(-2-) videos may utilize streaming
video, flash, or comparable technologies;

(-3-) thevideo shall be captured at
15 frames per second or more. Video size shall be at least 240x180
pixels and shall resize while maintaining its aspect ratio;

(-4-) if using streaming video, the
video file shall stream for multiple connection speeds. A download
rate of at least 28.8Kbps is required;

(-5-) the video shall have inline
controls available to the user for pausing and restarting;

(-6-) videos shall display inline on
the same page with the relevant text; and

(-7-) permanent moving animation
that isnot related to the topic being presented on the page is prohibited;

(1) the course materials are written by a TEA-
licensed driving safety instructor or other individuals or organizations
with recognized experience inwriting instructional materialswith input
from a TEA-licensed driving safety instructor;

(1) with the exception of circumstances beyond
the control of the course owner, the student has adequate access to a
licensed instructor and telephonic technical assistance (help desk) (on
the average, within two minutes) throughout the course such that the
flow of instructional information is not delayed;

(IV) the equipment and course materials are
available only through and at the approved driving safety school or
classroom or at a storefront location specifically approved by TEA for
that purpose. TEA shall be informed prior to any moves, additions, or
changes to the course, data processing system, operating system, or
organizational rules maintained by the course owner that could impact
the course content or the confidentiality of any part of the system
of records, applications, operating systems, or hardware used by the
CoUrse OWner;

(V) there is sufficient evidence to demonstrate
the security of the course and that the general public cannot circumvent
it, including the following:

(-a&) course owners shall make a material ef-
fort to validate the student’s identity at the point of registration and
throughout the course and maintain a record of the results;

(-b-) acceptable validation methods to verify
student identity are third-party verification of personal information,
voice recognition, thumb-print scans, retina scans, student-solicited re-
sponses when combined with third-party verification of personal in-
formation, or other acceptable validation methods that meet or exceed
these methods; and

(-c-) the student shall be allowed no more
than 60 seconds to respond to each personal or course validation
question and shall have only one chance to respond correctly;

(V1) the ADM shall incorporate a personal vali-
dation process that verifies student identity and participation through-
out the course that includes the following:

(-&) if the ADM requires a student’s picture
identification to be verified at the beginning and conclusion of the
course, the following criteria shall be met:

(-1-) at least one third-party ver-
ified personal validation question per unit (minimum of ten) shall be
asked, excluding log-on questions;

(-2-) al questions shall be gener-
ated in random order and the same questions shall not be asked more
than twice. Questions that appear twice shall be as a result of random
generation and not by design; and

(-3-) thetest bank for personal val-
idation questions shall equal three times the number of questions being
asked;

(-b-) if the ADM does not require a student’s
pictureidentification at the beginning and conclusion of the course, the
following criteria shall be met:

(-1-) a least one personal vali-
dation question shall be asked throughout the course every ten to
20 minutes, for a total of at least 30 persona validation questions.
Personal validation questions shall be asked while the student is com-
pleting the course, not including the final examination. Registration,
log-on questions (i.e., password), and re-entry questions shall not be
counted as part of the 30 personal validation questions;

(-2-) at least 20 of the 30 personal
validation questions asked during the course must be verified against a
third-party database;

(-3-) the test bank for third-party
verified validation questions shall be at least 30 questions and shall be
drawn from databases of at least two different sources. A maximum
of 12 questions may be drawn from driver's license and/or Socia
Security information;

(-4-) al third-party verifiable vali-
dation questions shall be randomly generated in respect to time and
order and the same questions shall not be asked more than twice. Ques-
tionsthat appear twice shall be asaresult of random generation and not
by design; and

(-5-) atleasttenadditional personal
validation questions shall be asked and shall be randomly generated
fromalist of 30 questions supplied by TEA for this purpose. All ques-
tions from this list shall be randomly generated in respect to time and
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order and the same questions shall not be asked more than twice. Ques-
tionsthat appear twice shall be asaresult of random generation and not
by design; and

(-c-) exceptions to the personal validation
process shall only be approved for a personal validation process that
meets or exceeds the requirements specified in items (-a) and (-b-)
of this subclause;

(VII) the ADM shal incorporate acoursevalida-
tion process that verifies student participation and comprehension of
course material, including the following:

(-&) the ADM includes built-in time param-
eters to ensure that six hours have been attended and completed by the
student; and

(-b-) testing of student participation through-
out the course to ensure that the student receives the minimum course
content and time management requirements for instruction as provided
by subparagraphs (C) and (D) of this paragraph, as follows:

(-1-) at least 80 course validation
questions shall be asked throughout the course. Each student shall be
asked at least five time-limited course questions during every major
unit throughout the course. Course validation questions shall be asked
while the student is completing the course, not including the final
examination;

(-2-) atleast 50% of the courseval-
idation questions asked shall be educational content questions drawn
from statistics, facts, and techniques presented as part of the course
material;

(-3-) the test bank for course vali-
dation questions shall be at least 160 questions, of which at least 50%
shall be educational questions drawn from the course materidl;

(-4-) all coursevalidation questions
shall be generated in random order and the same questions shall not be
asked more than twice. Questionsthat appear twice shall be as aresult
of random generation and not by design;

(-5-) atleast 20% of course valida-
tion questionsshall relateto the content of multimedia”clips' presented
during the course. All questionsshall be generated in random order and
the same questions shall not be asked more than twice. Questions that
appear twice shall be as a result of random generation and not by de-
sign;

(-6-) course validation questions,
whether pertaining to educational content or to a specific event, fact,
person, or situation presented during the course, shall be of such
difficulty that the answer may not be easily determined without having
completed the actua instruction; and

(-7-) course validation questions
shall be short answer, multiple choice, essay, or a combination of
these forms;

(VII1) the ADM shall incorporate afinal exami-
nation that measures student knowledge and comprehension of course
material by an examination consisting of at |least two questions per re-
quired unit set forth in subparagraph (D)(ii)-(xi) of this paragraph for a
total of at least 20 questions. The final examination questions shall be
drawn from abank of at least 80 questions. Test questions shall be gen-
erated in random order, and no test question shall be repeated within
the 20-question final examination. Test questions shall be of such dif-
ficulty that the answer may not be easily determined without having
completed the actua instruction. Testing shall be administered by a
TEA-licensed instructor, and if the ADM does not involve the student

being in physical proximity to the instructor, the testing may be admin-
istered using technology;

(IX) the ADM provides for failure criteria for
personal validation, course validation, and final examination that meet
or exceed those set forth in items (-a-)-(-c-) of this subclause. Course
owners shall rigidly enforce failure criteria as follows:

(-&) forpersonal validation questionsthat are
not answered within 60 seconds of the time of transmission from the
course owner or that are answered incorrectly, the student shall be sus-
pended from the course after each missed question. The student shall
beallowed to reenter the course after the first missed question if the stu-
dent successfully answers the missed question along with at |least three
of five randomly generated personal validation questions. The student
shall be failed and shall not receive a uniform certificate of comple-
tion if the student misses more than two verified personal validation
questions. Course providers shall be allowed to make allowances for
obvious and logical mistakes by students, such aswhen a student enters
information that matches the database information in substance but not
in form;

(-b-) for course validation questions that are
not answered within 60 seconds of the time of transmission from the
course provider or that are answered incorrectly, the student shall be
suspended from the course after missing 16 questions. The student
shall be allowed to reenter the course upon correctly answering three
of five course validation questions from material relevant to the missed
question. The seventeenth, eighteenth, and nineteenth missed ques-
tions shall be handled in the same manner. The twentieth missed ques-
tion shall result in course failure and the student shall not receive a
uniform certificate of completion. Course providers shall be allowed
to make allowances for obvious and logical mistakes by students, such
as when a student enters information that matches the correct answer
in substance but not in form; and

(-c-) forfina examination questions, students
shall be allowed only one answer to each question posed. If the ques-
tionis not answered within 60 seconds of thetime of transmission from
the course provider or is answered incorrectly, the question shall be
counted as incorrect. A student must correctly answer 70% or more
of al the questions on the final examination. A student shall be tested
on the final examination a total of no more than three times. If the
student is re-tested after failing the final examination, the re-test shall
consist of 20 randomly generated questionsthat meet the same time and
content requirements as the final examination. If astudent failsto cor-
rectly answer at least 70% of the final examination questions on three
consecutive attempts, the student shall be failed and denied a uniform
certificate of completion;

(X) the ADM providesfor the creation and main-
tenance of records documenting student enrollment, the steps taken to
verify each student’ sidentity verification, the participation of each stu-
dent, and the testing of each student’s knowledge. The following re-
quirements shall be met:

(-&) theenrollment contract shall identify the
type of any third-party data that will be accessed prior to or during
validation of the student’s identity. The course owner shall obtain the
student’s approval to access the third-party data;

(-b-) the enrollment contract shall identify
the hardware and software requirements to successfully complete the
course. The course owner shall obtain the student’ s acknowledgement
that the student understands the computer reguirements;

(-c-) theenrollment contract shall specify that
interruptionsin course service may occur over which the course owner
has no control. The course owner shall obtain the student’s acknow!-
edgement that the student understands that service interruptions may
occur;
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(-d-) theenrollment contract shall specify the
data that will be collected from the student that could be sold to enti-
ties that may derive commercial or social benefits from the data, and
the course owner shall obtain the student’ s approval for collection and
distribution of that data;

(-e) TEA shdl be informed of proposed
changes to course and student validation records (i.e., footprints), and
no changes can be implemented without written approval signed by
the division director; and

(-f-) the course owner shall maintain a com-
plete student course data file (footprint) to demonstrate student activ-
ity. Course owners shall ensure that at least the following information
is collected and retained for creating the student footprint:

(-1-) student’snameand driver’sli-
cense number;

(-2-) datesand times of student ac-
tivity (log-on and log-off times);

(-3-) dates, times, and results of
personal-validation and course-content questions. If a"key" or "code"
is used to identify the question and answer, rather than recording the
entire question and answer, then the "key" or "code" must be furnished
to TEA;

(-4-) verification of the amount of
time the student spent in each unit;

(-5-) verification of the amount of
total time the student spent in the course;

(-6-) an identifier of the reason a
person was suspended or failed the course;

(-7-) dates, times, and responses
for each question on the final examination. If a"key" or "code" isused
to identify the question and answer, rather than recording the entire
question and answer, the "key" or "code" must be furnished to TEA;
and

(-8-) name or identity number of
staff member entering comments, retesting, or revalidating student;
and

(X1) the ADM provides for data security, as fol-
lows:

(-a&) recordsthat constitute sensitive or con-
fidential information shall be protected in each individual course;

(-b-) any programs, applications, or
databases that contain testing programs, files containing student
identification information, files containing information on certification
or certificate issuance, or testing "keys' shall be subject to the rules
governing protection of data;

(-c-) prior to ADM approval, course owners
shall provide TEA anon-disclosure agreement inwhich they assurethat
they will not provide any stored or transient information to a request-
ing party other than an internal business function, TEA, or a TEA-ap-
proved recipient. Each internal business function given accessto sen-
sitive/confidential information shall be approved in writing by TEA.
Alternatively, the course owner shall includein the enrollment contract
a privacy statement regarding data that will be collected from the stu-
dent that could be sold to entities that may derive commercial or social
benefits from the data, and the course owner shall obtain the student’s
approval for collection and distribution of that data;

(-d-) access to confidentia electronic infor-
mation as defined in item (-b-) of this subclause shall occur through
strictly controlled and audited software and/or hardwareinterfaces. Ac-
cessto confidential information shall be documented and occur through

strictly enforced business rules and operational proceduresthat comply
with state and federal laws;

(-e) remote transmission of sensitive data
such as student identity data shall take place through secure channels
implementing asymmetric key (public key) cryptography or its equiva-
lent. Remote transmission includes any data that traverses the Internet
or other data or voice network(s) that exist in the public domain apart
from the course owner’s on-premises local area network;

(-f-) course owners shall make information
inaccessible to those who are not authorized to obtain it, and are
responsible for maintaining the security of hardware, software, and
confidential information stored therein. Either logical or physica
isolation of the system hardware and software or a combination of
the two is acceptable. If a non-distributed (central) architecture is
used in which all applications (secure and otherwise) reside on a
single host, then acceptable access control mechanisms might include
(but are not limited to) locked rooms for servers, tape libraries,
and network infrastructure; secure operating systems,; or encrypted
databases, applications, and data files. In a distributed environment,
additional mechanisms shall be employed such as the use of firewalls,
network and application-level access control lists, and other protection
technology to ensure that restricted interfaces and backends are not
compromised;

(-g-) course owners shall assure that course
dataarereadily, securely, and reliably available by electronic or printed
meansto TEA and TEA authorized recipients on ademand basis. If the
dataare not stored in Texas, then back-ups of the datashall be stored in
Texas and any information that changes must be updated at least once
every 24 hours;

(-h-) course owners shall have a disaster re-
covery system that ensures system restoration, in case of failure, to a
working state of acceptable accuracy within 24 hours. A certification
statement from an authorized/qualified third party will be considered
acceptable proof that the course owner has an acceptable disaster re-
covery system;

(-i-)  upon termination of the course approval
and/or course provider license, any missing student data shall be deliv-
ered to TEA within seven calendar days of termination; and

(-j-) TEA reserves the right to require mod-
ifications to the system and policies maintained by the course owner
if athreat to data security is perceived. This may involve providing a
third-party certification to TEA by the course owner.

(ii) For an ADM approved before the effective date
of this subsection, the ADM must demonstrate compliance with this
subsection prior to December 31, 2001.

(J) Requirements for authorship. The course materials
shall be written by a TEA-licensed driving safety instructor or other
individuals or organizations with recognized experience in writing in-
structional materialswith input from a TEA-licensed driving safety in-
structor.

(2) Instructor development courses.

(A) Driving safety instructors shall successfully com-
plete 36 clock hours (50 minutes of instruction in a 60-minute period)
in the approved instructor development course for the driving safety
course to be taught, under the supervision of adriving safety instructor
trainer. Supervision is considered to have occurred when the instructor
trainer is present and personally provides the 36 clock hours of training
for driving safety instructors, excluding those clock hours approved by
TEA staff that may be presented by a guest speaker or using films and
other media that pertain directly to the concepts being taught.

(B) Instruction records shall be maintained by the
course provider and instructor trainer for each instructor trainee and

26 TexReg 5250 July 13, 2001 Texas Register



shall be available for inspection by authorized division representatives
at any time during the training period and/or for license investigation
purposes. The instruction record shall include: the trainee’s name,
address, driver’s license number, and other pertinent data; the name
and instructor license number of the person conducting the training;
and the dates of instruction, lesson time, and subject taught during
each instruction period. Each record shall also include grades or other
means of indicating the trainee's aptitude and development. Upon
satisfactory completion of the training course, the instructor trainer
conducting the training will certify one copy of the instruction record
for attachment to the trainee's application for licensing, and one copy
will be maintained in a permanent file at the course provider location.

(C) All student instruction records submitted for the
TEA-approved instructor development course shall be signed by the
course provider. Original documents shall be submitted.

(D) Driving safety instructor devel opment courses may
be offered at approved classroom facilities of alicensed school which
is approved to offer the driving safety course being taught. A properly
licensed instructor trainer shall present the course.

(E) Applicants shall complete 36 hours of training in
the driving safety curriculum that shall be taught. Of the 36 hours, 24
shall cover techniques of instruction and in-depth familiarization with
materials contained in the driving safety curriculum. The additional 12
hours shall consist of practical teaching with students and shall occur
after the first 24 hours have been completed.

(F) The driving safety course provider shall submit
dates of instructor development course offerings for the 24-hour
training that covers techniques of instruction and in-depth familiar-
ization with the material contained in the driving safety curriculum,
locations, class schedules, and scheduled instructor trainers names
and license numbers before the courses are offered. The 12-hour
practical-teaching portion of the instructor development course shall
be provided at properly licensed schools or classrooms approved to
offer the course being provided.

(3) Continuing education courses.

(A) Continuing education requirementsinclude the fol-
lowing.

(i) Each course provider will be responsible for re-
ceiving an approval for aminimum of atwo-hour continuing education
course. Each instructor currently endorsed to teach the course must at-
tend the approved continuing education course conducted by the course
provider.

(ii) Therequest for course approval shall containthe
following:

(I) adescription of the plan by which the course
will be presented;

(I1)  the subject of each unit;
(1) theinstructional objectives of each unit;
(IV) timeto be dedicated to each unit;

(V) instructional resources for each unit, includ-
ing names or titles of presenters and facilitators;

(V1) any information that TEA mandates to en-
sure quality of the education being provided;

(VII) aplan by which the course provider will
monitor and ensure attendance and completion of the course by the
instructions within the guidelines set forth in the course; and

(V1) acourse evaluation form to be completed
by each instructor attending the course. The course provider must
maintain each instructor’ s completed evaluation form for one year.

(iif) A continuing education course may be approved
if TEA determines that:

(I) the course constitutes an organized program
of learning that enhances the instructional skills, methods, or knowl-
edge of the driving safety instructor;

(1) the course pertains to subject mattersthat re-
late directly to driving safety instruction, instruction techniques, or
driving safety-related subjects;

(I11) the entire course has been designed,
planned, and organized by the course provider. The course provider
shall use licensed driving safety instructors to provide instruction or
other individuals with recognized experience or expertise in the area
of driving safety instruction or driving safety-related subject matters.
Evidence of the individuals experience or expertise may be requested
by the division director; and

(IV)  the course contains updates or approved re-
visionsto the driving safety course curriculum, policies or procedures,
and/or any changes to the course, that are affected by changesin traffic
laws or statistical data.

(B) Course providers shall notify the division director
of the scheduled dates, times, and locations of all continuing education
courses no less than ten calendar days prior to the class being held,
unless otherwise excepted by the division director.

(b) Course providers shall submit documentation on behalf of
schools applying for approval of additional courses after the original
approval has been granted. The documents shall be designated by the
division director and include the appropriate fee. Courses shall be ap-
proved before soliciting students, advertising, or conducting classes.
An approval for an additional course shall not be granted if the school’s
compliance isin question at the time of application.

(c) If an approved courseisdiscontinued, the division director
shall be notified within 72 hours of discontinuance and furnished with
the names and addresses of any students who could not complete the
course because it was discontinued. If the school does not make ar-
rangements satisfactory to the students and the division director for the
completion of the courses, the full amount of all tuition and fees paid
by the students are due and refundable. If arrangements are not made
satisfactory to the students and the division director, the refunds must
be made no later than 30 days after the course was discontinued. Any
coursediscontinued shall beremoved from thelist of approved courses.

(d) If, upon review and consideration of an original, renewal,
or amended application for course approval, the commissioner of ed-
ucation determines that the applicant does not meet the legal require-
ments, the commissioner shall notify the applicant, setting forth the
reasons for denia in writing.

(e) The commissioner of education may revoke approval of
any course given to a course owner, provider, or school under any of
the following circumstances.

(1) A statement contained in the application for the course
approval isfound to be untrue.

(2) The school hasfailed to maintain the faculty, facilities,
equipment, or courses of study on the basis of which approval was
issued.
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(3) The school and/or course provider has been found to
be in violation of Texas Civil Statutes, Article 4413(29c), and/or this
chapter.

(4) The course has been found to be ineffective in carrying
out the purpose of the Texas Driver and Traffic Safety Education Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 29, 2001.

TRD-200103725

Criss Cloudt

Associate Commissioner, Accountability Reporting and Research
Texas Education Agency

Effective date: July 19, 2001

Proposal publication date: February 16, 2001

For further information, please call: (512) 463-9701

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 24. TEXAS BOARD OF
VETERINARY MEDICAL EXAMINERS

CHAPTER 575. PRACTICE AND PROCEDURE
22 TAC 8§8575.27

The Texas Board of Veterinary Medical Examiners adopts the re-
peal of §575.27, concerning Complaints--Receipt, Investigation
and Disposition. The repeal is adopted without changes to the
proposal as published in the March 9, 2001, issue of the Texas
Register (26 TexReg 1967).

The repeal is needed because the section is outdated and does
not reflect the current complaint procedures of the Board. A new
section will be adopted to replace the repealed section.

No comments were received regarding adoption of the repeal.

The repeal is adopted under the authority of §801.151(a) of the
Texas Occupations Code which gives the Board authority to
adopt rules necessary to administer the Veterinary Licensing
Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 2, 2001.

TRD-200103751

Ron Allen

Executive Director

Texas Board of Veterinary Medical Examiners
Effective date: July 22, 2001

Proposal publication date: March 9, 2001

For further information, please call: (512) 305-7555

¢ ¢ ¢
22 TAC 8§8575.27

The Texas Board of Veterinary Medical Examiners adopts new
8575.27, concerning Complaints--Receipt, Investigation and

Disposition. The new section is adopted without changes to the
proposed text as published in the March 9, 2001, issue of the
Texas Register (26 TexReg 1967) .

The section updates the Board’s current practices with regard
to filing and investigating of complaints, informal disciplinary
conferences and administrative law hearings. No substantive
changes have been proposed. Adoption of the new section will
explain in clear terms to both the complainant and respondent
veterinarian the Board’s procedures in processing complaints
and the rights of the parties involved in the process. By restating
these procedures, the Board will encourage public understand-
ing and acceptance of the Board’s complaint process.

One written comment on the section was received from Susan
Hopper, D.V.M. Dr. Hopper suggested that the Board consider
establishing a filing fee for complaints submitted to the Board.
The Board responds that it is not legislatively empowered to es-
tablish a fee. In addition, a fee would have a chilling effect on
the right of the public to file complaints against veterinarians and
would be contrary to public policy set out in the Veterinary Li-
censing Act. Dr. Hopper also feels that the Board’s investigators
do not always obtain statements from all withesses in a com-
plaint case. The Board feels that the new section encourages
witnesses with relevant knowledge to come forward with state-
ments. The respondent veterinarian is urged to provide all rel-
evant information, including any statements from witnesses, in
the veterinarian’s response to the complaint. Finally, Dr. Hopper
objects that all complaint information in the investigation file is
not available to the respondent veterinarian before the conven-
ing of the informal conference. The Board notes that the informal
conference is a part of the investigative process and that by law
(Texas Occupations Code, §801.207) the investigative record is
confidential. If a veterinarian does not agree with the results
of an informal conference, the veterinarian has the right to full
disclosure of charges and an administrative hearing before the
State Office of Administrative Hearings. The Board does not pro-
pose any changes to the section based on the comments of Dr.
Hopper.

An oral comment was received from Mr. Ellis Gilleland of Austin,
Texas. Mr. Gilleland stated that the new section gives too much
discretion to the executive director by allowing the executive di-
rector to dismiss complaints without public review by the Board
The Board notes that the current rules have not been changed
in this regard. The executive director makes a determination as
to whether a complaint should be processed based on a rec-
ommendation of an investigator who first reviews the complaint.
Because of the large number of complaints received and the fact
that the Board only meets three times a year, it is not feasible for
the Board to review each complaint. No changes to the section
are proposed based on these comments.

The new section is adopted under the authority of the Texas
Occupations Code, 8§801.151(a). The Board interprets,
§801.151(a) as authorizing it to adopt rules necessary to ad-
minister Chapter 801, including rules for complaint procedures.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 2, 2001.
TRD-200103752
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Ron Allen

Executive Director

Texas Board of Veterinary Medical Examiners
Effective date: July 22, 2001

Proposal publication date: March 9, 2001

For further information, please call: (512) 305-7555

¢ ¢ ¢

PART 32. STATE BOARD OF
EXAMINERS FOR SPEECH-LANGUAGE
PATHOLOGY AND AUDIOLOGY

CHAPTER 741. SPEECH-LANGUAGE
PATHOLOGISTS AND AUDIOLOGISTS

The State Board of Examiners for Speech-Language Pathology
and Audiology (board) adopts amendments to 8§8741.1 and
§741.41, concerning speech-language pathology and audiol-
ogy. Section 741.41 is adopted with changes to the proposed
text as published in the March 2, 2001, issue of the Texas
Register (26 TexReg 1824). Section 741.1 is adopted without
changes and therefore the section will not be republished.

The adopted amendment to §741.1 defines the term "dispense”
and renumbers the remaining paragraphs in this section. The
adopted amendment to 8741.41 clarifies advertising of services
with respect to the fitting and dispensing of hearing aids to res-
idents within the State of Texas by facsimile broadcast and In-
ternet providers. The amendments are a result of the Audiology
Practices, Inc., Petition for Adoption of a Rule, which was sub-
mitted in response to the phenomenal growth in the mail order
business through the advent of the Internet and E-commerce.

The public benefit anticipated as a result of enforcing the sec-
tions will be to insure that clients seeking treatment of hearing
loss through the use of amplification devices receive a compre-
hensive audiological evaluation to determine the appropriate de-
vice needed.

No comments were received on the proposal during the com-
ment period.

A change was made due to staff comments. Concerning
§741.41(d)(4), the word "includes" was changed to "including"
to clarify the rule.

SUBCHAPTER A. DEFINITIONS

22 TAC §741.1

The amendment is adopted under Texas Occupations Code,
8401.202, which provides the State Board of Examiners for
Speech-Language Pathology and Audiology with the authority
to adopt rules necessary to administer and enforce the Texas
Occupations Code, Chapter 401.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 2, 2001.
TRD-200103778

Elsa Cardenas-Hagan

Presiding Officer

State Board of Examiners for Speech-Language Pathology and
Audiology

Effective date: July 22, 2001

Proposal publication date: March 2, 2001

For further information, please call: (512) 458-7236

¢ ¢ ¢

SUBCHAPTER D. THE STANDARDS OF
PROFESSIONAL AND ETHICAL CONDUCT

22 TAC §741.41

The amendment is adopted under Texas Occupations Code,
8401.202, which provides the State Board of Examiners for
Speech-Language Pathology and Audiology with the authority
to adopt rules necessary to administer and enforce the Texas
Occupations Code, Chapter 401.

§741.41. Code of Ethics.
(@ A licensee or registrant shall:

(1) seek appropriate medical consultation whenever indi-
cated;

(2) seektoidentify competent, dependablereferral sources
for clients;

(3) maintain objectivity in all matters concerning the wel-
fare of the client;

(4) terminate aprofessional relationship when it is reason-
ably clear that the client is not benefiting from the services being pro-
vided; and

(5) provide accurate information to clients and the pub-
lic about the nature and management of communicative disorders and
about the profession and the services rendered.

(b) A licensee or registrant shall not:

(1) engage in the medical treatment of speech-language
and hearing disorders;

(2) guarantee, directly or by implication, the results of any
therapeutic procedures as follows:

(A) areasonable statement of prognosis may be made;
and

(B) caution must be exercised not to mislead clients to
expect results that cannot be predicted from reliable evidence;

(3) delegate any servicerequiring professional competence
of alicensee or registrant to anyone not licensed or registered for the
performance of that service;

(4) provideservicesif the services can not be provided with
reasonable skill or safety to the client;

(5) provide any services which create an unreasonable risk
that the client may be mentally or physically harmed;

(6) engageinsexua contact, including intercourse, kissing
or fondling, with a client or an assistant, intern, or student supervised
by the licensee or registrant;

(7) useacohol or drugs when the use adversely affects or
could adversely affect the licensee’ sor registrant’ s provision of profes-
sional services;
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(8) evaluate or treat speech, language, or hearing disorders
solely by correspondence;

(9) reveal, without authorization, any professional or per-
sonal information about the person served professionally, unless re-
quired by law to do so, or unless doing so is necessary to protect the
welfare of the person or of the community;

(10) participatein activitiesthat constituteaconflict of pro-
fessional interest which may include the following:

(A) theexclusive recommendation of aproduct that the
individual owns or has produced;

(B) lack of accuracy in the performance description of
a product alicensee or registrant has developed; or

(C) therestriction of freedom of choice for sources of
services or products;

(11) use his or her professional relationship with a client,
intern, assistant, or student to promote for personal gain or profit any
item, procedure, or service unless the licensee or registrant has dis-
closed to the client, intern, assistant, or student the nature of the li-
censee’ s or registrant’s personal gain or profit; and

(12) misrepresent his or her training or competence.

(c) A licenseeor registrant shall fully inform clients of the:
(1) results, in writing, of an evaluation within 60 days;
(2) natureand possible effects of the servicesrendered; and

(3) nature and possible effects of activities if the client is
participating in research or teaching activities.

(d) A licenseeor registrant shall not present false, misleading,
deceptive, or not readily verifiable information relating to the services
of the licensee or registrant or any person supervised or employed by
the licensee or registrant which includes, but is not limited to:

(1) use of professional or commercial affiliations in any
way that would mislead clients or the public;

(2) presenting false, misleading, or deceptive information
in connection with an application by the licensee or registrant for a li-
cense issued under the Texas Occupations Code, Chapter 401, or for
employment to provide speech-language pathology or audiology ser-
vices;
(3) presenting false, misleading, or deceptive information
relating to the following:
(A) any advertisement, announcement, or presentation;
(B) any announcement of services,
(C) letterhead or business cards;
(D) commercia products;
(E) billing statements;
(F) facsimile broadcast; or
(G) Internet website.

(4) presenting false, misleading, or deceptive advertising
that isnot readily subject to verification including any manner of com-
munication referenced in paragraph (3) of this subsection and advertis-
ing that:

(A) makesamaterial misrepresentation of fact or omits
afact necessary to make the statement as a whole not materially mis-
leading;

(B) makes arepresentation likely to create an unjusti-
fied expectation about the results of a health care service or procedure;

(C) compares ahealth care professional’ s services with
another health care professional’s services unless the comparison can
be factually substantiated,;

(D) contains atestimonial;

(E) causes confusion or misunderstanding asto the cre-
dentials, education, or licensure of a health care professional;

(F) advertises or represents that health care insurance
deductibles or co-payments may be waived or are not applicable to
health care services to be provided if the deductibles or co-payments
are required;

(G) advertises or represents that the benefits of a health
benefit plan will be accepted as full payment when deductibles or
Co-payments are required;

(H) makes arepresentation that is designed to take ad-
vantage of the fears or emotions of a particularly susceptible type of
patient; and

(I) advertises or represents in the use of a professional
name, atitle, or professional identification that is expressly or com-
monly reserved to or used by another profession or professional.

(e) A licensee or registrant shall maintain accurate records of
professional services rendered as follows:

(1) records must be maintained for seven consecutive
Years,

(2) records are the responsibility and property of the entity
or individual who owns the practice or the practice setting; and

(3) records created as a result of treatment in a school
setting shall be maintained as part of the student’s permanent school
record.

(f) A licensee or registrant shall make a reasonable attempt to
notify each client of the name, mailing address, and telephone number
of the board for the purpose of directing complaints to the board by
providing notification on:

(1) asign prominently displayed in the primary place of
business of each licensee; and

(2) awritten document such as a written contract, a bill
for service, or office information brochure provided by a licensee or
registrant to a client or third party.

(g) A licensee or registrant shall bill a client or a third party
only for the services actually rendered in the manner agreed to by the
licensee or registrant and the client or the client’ s authorized represen-
tative and shall:

(1) provide, in plain language, awritten explanation of the
charges for speech-language pathology and/or audiology services pre-
viously made on a bill or statement for the client upon the written re-
quest of aclient, aclient’sguardian, or aclient’s parent, if theclient is
aminor; and

(2) comply with the Health and Safety Code, §311.0025,
which prohibits improper, unreasonable, or medically unnecessary
billing by hospitals or health care professionals.

(h) A licenseeor registrant shall inform the board of violations
of this code of ethics or of any other provision of the chapter by:
(1) complyingwithany order relatingto thelicenseeor reg-
istrant which isissued by the board;
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(2) not aiding or abetting the practice of an unlicensed per-
son when that person is required to have alicense or registration under
the Texas Occupations Code, Chapter 401,

(3) reporting in accordance with the Family Code,
§261.101(b), if there is cause to believe that a child's physical or
mental health or welfare has been or may be adversely affected by
abuse or neglect by any person;

(4) notinterferingwith aboard investigation or disciplinary
proceeding by willful misrepresentation of facts to the board or the
board’s designee or by the use of threats or harassment against any
person; and

(5) cooperating with the board by furnishing required doc-
uments or papers and by responding to arequest for information from
or a subpoena issued by the board or the board’s designee within 30
days of the request.

(i) A supervisor of an intern or assistant shall:

(1) ensurethat al servicesprovided arein compliance with
this chapter and the Texas Occupations Code, Chapter 401, such as
verifying:

(A) theintern or assistant holds alicense;
(B) the supervisor has been approved by the board of-

fice

(C) the scope of practiceis appropriate; and

(D) the intern or assistant is qualified to perform the
procedure;

(2) beresponsible for al client services performed by the
intern or assistant;

(3) provide appropriate supervision after the board office
approved the supervisory arrangement; and

(4) limit the number of interns and assistants being super-
vised in order to assure that the appropriate level of serviceis provided
to the client/patient in accordance with subsection (b)(4) of this sec-
tion, 8741.62(f) of thistitle (relating to Requirements for an Intern in
Speech-Language Pathology License), §741.65(g)-(h) of this title (re-
lating to Requirementsfor an Assistant in Speech-L anguage Pathology
License), §741.82(f) of this title (relating to Requirements for an In-
ternin Audiology License), and §741.85(g)-(h) of thistitle (relating to
Requirements for an Assistant in Audiology License). The supervisor
shall be responsible for al clients/patients who are receiving services
from the intern or assistant he or she is supervising.

(j) Inaddition to the provisions listed in subsection (i) of this
section, a supervisor of an assistant shall:

(1) beresponsible for evaluations, interpretation, and case
management of the assistant’s clients; and

(2) not designate anyone other than a licensed speech-lan-
guage pathologist or intern in speech-language pathology to represent
speech-language pathology to an Admission, Review, and Dismissal
(ARD).

(k) A licensed intern or assistant shall abide by the decisions
made by the supervisor relating to the intern’s or assistant’s scope of
practice. Inthe event the supervisor requeststhat theintern or assistant
violate this chapter; the Texas Occupations Code, Chapter 401; or any
other law, the intern or assistant shall refuse to do so and immediately
notify the board office and any other appropriate authority.

() Alicenseeor registrant shall not intentionally or knowingly
offer to pay or agree to accept any remuneration directly or indirectly,

overtly or covertly, in cash or in kind, to or from any person, firm,
association of persons, partnership, or corporation for securing or so-
liciting patients or patronage for or from any health care professional.
The provisions of the Health and Safety Code, §161.091, concerning
the prohibition of illegal remuneration apply to licensees.

(m) A licensee or registrant who provides direct patient care
shall comply with the Health and Safety Code, Chapter 85, Subchapter
I, concerning the prevention of the transmission of HIV or Hepatitis B
virus by infected health care workers.

(n) A licensee or registrant shall be subject to disciplinary ac-
tion by the board if the licensee or registrant isissued a public | etter of
reprimand, is assessed a civil penalty by a court, or has an administra-
tive penalty imposed by the attorney general’s office under the Texas
Code of Criminal Procedure, Article 56.31, relating to the Crime Vic-
tims Compensation Act.

(0) A licensee's or registrant’ s renewal shall be subject to the
Family Code, Chapter 232, concerning failure to pay child support.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 2, 2001.

TRD-200103779
Elsa Cardenas-Hagan
Presiding Officer

State Board of Examiners for Speech-Language Pathology and
Audiology

Effective date: July 22, 2001
Proposal publication date: March 2, 2001
For further information, please call: (512) 458-7236

¢ ¢ ¢
TITLE 25. HEALTH SERVICES

PART 8. INTERAGENCY COUNCIL ON
EARLY CHILDHOOD INTERVENTION

CHAPTER 621. EARLY CHILDHOOD
INTERVENTION

SUBCHAPTER B. EARLY CHILDHOOD
INTERVENTION SERVICE DELIVERY

25 TAC §621.24

The Interagency Council on Early Childhood Intervention (ECI)
adopts an amendment §621.24, regarding Program Administra-
tion for Comprehensive Services, with changes from the pro-
posed text as published in the February 23, 2001 issue of the
Texas Register (26 TexReg 1658).

The purpose of the amendment is to add new subparagraphs
(D) and (E) under subsection (b)(3). The statements in subpara-
graph (D) fold into rule ECI's deadline and requirement for stan-
dard use of the ECI logo and slogan. This information has been
distributed to ECI providers in policy and is not a new require-
ment. The language in subparagraph (E) communicates that
only ECI providers or at ECI's direction can the logo and slo-
gan be used.
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ECI received comments from four executives affiliated with ECI
programs, and the President of United Way of Metropolitan Dal-
las, Inc.

Comment: One commenter expressed that their agency was
pleased with the actual logo design, stating it is clear and ver-
satile in use and that consistent statewide usage will assist in
making all ECI programs recognizable across Texas.

Response: ECI agrees.

Comment: Three commenters expressed concern regarding
their agency’s ability to be identified and effective in their local
community for outreach and fundraising purposes. Commenters
were afraid they would lose their reputation as an independent
non-profit entity in the community, and/or would appear to be a
branch of the state ECI agency. One felt that the proposed rule
added confusion to the interpretation of respective roles of host
agency and provider.

Response: The proposed rules and graphic standards do not
require an agency to modify its materials or practices; the rules
only apply to the specific ECI program operated by a host agency.
The proposed standards for use of the ECI logo and slogan allow
an agency to identify itself by its current name and/or logo. If the
agency and ECI logo are used together then the ECI name and
logo must be equal or larger in size than agency or other funding
source logos it appears with. We agree that the rule as proposed
is not clear regarding which entities the standards apply to. We
have revised the rule to clarify.

Comment: Two commenters expressed concern regarding the
rigidity or prescriptiveness of the Graphic Standards Manual
referred to in the proposed rule. Specifically, one commenter
wanted more latitude in size and placement of ECI logo.

Response: ECI is revising the Graphic Standards Manual to clar-
ify that the stationary and business card pages included in the
manual are samples. Other stationary and business card de-
signs may be used but the ECI logo must be equal or larger in
size than agency or other funding source logos it appears with.
ECI recommends that programs utilize the samples, as station-
ary and business cards are key components in communicating
the program’s identity to referral sources and families and it is
critical that those pieces maintain a strong affiliation with the
Texas Interagency Council on Early Childhood Intervention.

Comment: Two commenters expressed concern that ECI Policy
and Procedures and the Graphic Standards Manual implement-
ing the new name and logo requirements were distributed to lo-
cal providers before the proposed rules were published, in effect
adopting the new requirements without giving providers and the
public an opportunity for comment or input.

Response: Providers had numerous opportunities for input on
the new standards before adoption of the requirements. Be-
ginning in 1998, discussions regarding the new standards were
held in a variety of venues, including statewide policy initiative
meetings open to local executive and program directors. In July
of 2000 the draft policy outlining use of the standards was dis-
tributed to local providers for input and comment, and revisions
were made to the policy in response to the comments. A draft
Graphic Standards Manual was also distributed. Both docu-
ments made clear that the proposed effective date for implemen-
tation would not occur until September 1, 2001.

Comment: One commenter was concerned that the proposed
standards would not allow United Way- funded agencies that ad-
minister ECI programs to use the United Way logo or a statement

identifying the agency as a member of the United Way on the
agency/program letterhead or other materials.

Response: The proposed rules and Graphic Standards Manual
do not prohibit agencies or programs from including information
identifying other funding sources, such as United Way, on any or
all of their materials, publications, correspondence, etc.

Comment: One commenter was concerned that if all ECI pro-
grams have the same logo and letterhead that it would be con-
fusing to families, referral sources, the community, etc

Response: ECI disagrees. ECI believes that it is confusing to
parents, referral sources and communities to have entities with
divergent names (for example Infant Development Program and
Parent Child Program) providing the same early intervention ser-
vices to eligible children. ECI wants to make it easier for families
to find services by standardizing the words and symbols used in
communicating about the ECI program and the statewide sys-
tem.

Comment: One commenter was concerned about the cost ef-
fectiveness of multiple letterheads and other funding source re-
quirements

Response: ECI does not require different letterheads. ECI is
revising the Graphic Standards Manual to clarify that multiple
logos may be used as long as the ECI logo is of equal or larger
size.

Comment: One commenter was concerned that the use of
all-inclusive terms such as "for all materials" or "all use" in
the standards, including program correspondence, implies
movement into the daily management of provider agencies
as they interact in their local communities. The commenter
expressed concern that compliance with the rules is included in
FY 2001 program monitoring and that the Graphic Standards
Manual would apply to medical records forms.

Response: The rule has been revised to clarify application to
ECI program materials. ECI does not intend to interfere with the
daily and routine operations of the agency as a whole. The in-
tent of the rule is to standardize how ECI programs communicate
with the public, referral sources and families seeking or receiv-
ing services. The Graphic Standards Manual will go into effect
September 1, 2001 (FY 2002) and will be included in program
monitoring after that date. ECI staff is available to consult with
providers on the required changes.

Comment: One commenter recommended improved clarity in
the rule and policy to ensure implementation of the proposed
rule and policy does not exceed the original intent of coordinated
public awareness, education and child find.

Response: ECI encourages local agencies and programs to co-
ordinate their public awareness and fundraising activities. The
purpose of the proposed rules is to benefit families seeking ser-
vices. We believe standardizing how ECI programs communi-
cate with the public and referral sources will make ECI services
more commonly known in communities and will facilitate families
locating needed services. We believe use of a consistent "brand"
will aid in that effort.

Comment: One commenter recommended eliminating the re-
quirements in the Graphic Standards Manual related to letter-
head and business card design requirements and only require
use of "ECI," ECI affiliation, and logo in the program name.

Response: The agency disagrees. Stationary and business
cards are a key component of communicating the program’s
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identity to referral sources and families. It is critical that those
pieces maintain a strong affiliation with the Texas Interagency
Council on Early Childhood Intervention and the statewide
network.

Comment: One commenter supports the use of the ECI logo and
slogan and believes there are benefits associated with its use.

Response: ECI agrees.

The amendment is adopted under Chapter 73 of the Human
Resources Code, which provides the agency with the authority
to administer public programs for developmentally delayed chil-
dren.

8621.24. Program Administration for Comprehensive Services.
(@ Program eligibility for comprehensive services.

(1) Fundsfor comprehensive services are available to pub-
lic or private service organizations that may be current or potential
providers of services for children with developmental delays.

(2) Eligibility for continued funding shall be contingent
upon the program’s accomplishments, progress toward stated goals,
compliance with state standards, implementation of program review
findings, and availability of funds. The program provider shall submit
an annual application for continuation funding.

(b) Program requirements.

(1) cChildfind. Each program must develop and implement
a child find plan which includes:

(A) ongoing contact and coordination with primary re-
ferral sourcesand other service providers, including, but not limited to:

(i) child find programs located within the education
service centers;

(ii) local and regional health departments with Ma-
ternal and Child Health Programs under Title V of the Social Security
Act;

(iii) Medicaid’s Early Periodic Screening, Diagno-
sis, and Treatment Program (EPSDT));

(iv) head start programs;

(v) hospitals;

(vi) day care programs;

(vii) school districts;

(viii) social service agencies,

(ix) primary health care providers;

() Early Childhood Intervention (ECI) programs;
(xi) child care management services (CCMS);

(xii) any program funded under Development Dis-
abilities Assistance and Bill of Rights Act; and

(xiii) programs under Supplemental Security
Income under Title XVI of the Social Security Act;

(B) information regarding availability of other local ser-
vices including other ECI programs,

(C) accepting referrals for intervention services and
evaluating each child for eligibility within 45 days of the referral.

(2) Required services. Each comprehensive program must
provide an evaluation and assessment, service coordination, and In-
dividualized Family Service Plan (IFSP) and comprehensive services.

Each program funded by the Interagency Council on Early Childhood
Intervention must have the capacity to provide or arrange for all ser-
vices described in §621.23(5)(C) of this title (relating to Service De-
livery Reguirements for Comprehensive Services). All services which
the child or family receives, regardless of the funding sources, must be
considered toward meeting the service needs of the child as defined in
the child's IFSP. No ECI funding can be used to arrange, provide, or
duplicate a service for which other funding sources, public or private,
are available and could be used.

(3) Public awareness. Each program must develop and im-
plement a public avareness plan which includes:

(A) information on child find, early identification, re-
ferral, and accessto servicesof the Texas Early Childhood Intervention
Program, locally and across the state;

(B) avariety of continuous methods for reaching the
general public; and

(C) involvement and communication with public and
private agencies; parent, professional, and advocacy groups; and other
organizations or associations.

(D) By September 1, 2001 programs must implement
the use of the ECI logo and slogan and meet requirements listed in
the ECI Graphic Standards Manual for all materials used by the ECI
program for marketing, public awvareness, child find, promation, public
education, and program correspondence related to the ECI program.
Programs must use "ECI" as part of their program name.

(E) The ECI logo and slogan are for use by providers
under contract with ECI or by entities not under contract when directed
by the Interagency Council on Early Childhood Intervention. All use
must be in accordance with the ECI Graphic Standards Manual.

(4) Interagency coordination. Each program must develop
and implement an interagency coordination plan which includes as a
minimum procedures:

(A) preventing duplication of assessmentsand services,
(B) coordinating referralsto and from ECI programs;

(C) participating in local and regional planning and co-
ordination groups affecting services to young children; and

(D) coordinating activities to make the most effective
use of staff development and comprehensive service provision.

(5) Staff composition and qualifications.

(A) Programsmust employ staff who meet theappropri-
ate professional requirements and hold current professional credentials
for their profession. Appropriate professional requirements arethe en-
try level professional standards which:

(i) arebased on the state’ s highest requirements ap-
plicable to the profession or discipline in which a person is providing
early intervention services; and

(ii) establish suitable qualifications for personnel
providing early intervention services to eligible children and their
families, who are served by state, local, and private agencies.

(B) ECI professional staff must abide by the licensure
or certification requirements and the established rules of supervision
and conduct for their professions.

(C) For the occupational categories for which state au-
thority has not established professional standards (such as service coor-
dinator and early intervention specialist), programs must employ staff
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who are qualified in terms of education and experience for their as-
signed scopes of responsibilities and provide the required degree of
supervision.

(D) Asof September 1, 1995, the following qualifica-
tions and responsibilities for EIS Professionals are effective.

(i) Definitions of Early Intervention Specialist
Professional levels. EIS Professiona is an occupational title and
occupational category specific to service providers employed by Early
Childhood Intervention (ECI) programs. These service providers have
demonstrated through their education and experience the knowledge
and skills required in early intervention service delivery. There are
two classes of EIS Professionals.

(I) Entry level--Persons with bachelor’s degrees
which include a minimum of 18 hours of college credit related to the
provision of early intervention services are eligible to apply for Entry
Level status. An Entry Level EIS Professional will have a maximum
of two years from the date of hiring to complete the requirementsto be
approved asaFully Qualified EIS Professional. Failureto completethe
required process within two years will result in the loss of professional
status and privileges. Exceptions to this provision may be approved by
the state ECI office on an individual basis for extreme circumstances.
Requests for exceptions must be in writing.

(1) Fully qualified--Persons meeting the condi-
tions and requirements for Professional Recognition as Fully Qualified
EIS Professionals.

(ii) Scope of responsibilities. Early Intervention
Specialist Professionals (Entry Level and Fully Qualified EIS Profes-
sionals) may represent the discipline of early intervention and may
be one of the two required professionals on an Interdisciplinary Team
(IDT). EIS Professionals may conduct family intake processes, partic-
ipate in determining eligibility, conduct developmental screenings and
assessments, participate in the development and implementation of
Individualized Family Service Plans, and provide service coordination,
specia instruction, and family education services.

(iii) Supervision. The Entry Level EIS Profession-
alsmust receive aminimum of one hour per week of direct supervision
from a fully qualified professiona until they have successfully com-
pleted the requirements to be Fully Qualified EIS Professionals. The
supervising professionals may be from any of the disciplinesrelated to
early intervention and must meet the highest state standards for their
profession.

(iv) EIS Professionals and Provisiona EIS Profes-
sionals who were hired before September 1, 1995, and are currently
employedin ECI-funded programs, who failed to completetherequired
application process are not considered EIS Professionals. They will no
longer be able to independently perform the scope of responsibilities
of EIS Professionals as defined in clause (ii) of this subparagraph. To
obtain status as Fully Qualified EIS Professionals, they must enter the
system as Entry Level EIS Professionals and complete the conditions
defined in clause (v) of this subparagraph.

(v) Professional recognition for EIS Professionals
hired after September 1, 1995. Persons hired as EI'S Professional s after
September 1, 1995, who are not Fully Qualified EIS Professionals are
identified as Entry Level EIS Professionals and to be recognized as
Fully Qualified EIS Professionals must:

(I) meet the educationa reguirements of abach-
elor’s degree which includes a minimum of 18 hours of course credit
relevant to early intervention service provision and submit a statement
of intent to complete the required demonstrations of early intervention
knowledge and skills and apply for full professional recognition;

(1) within nine months of their hiring date, sub-
mit a progress report of the demonstration of early intervention knowl-
edge and skills completed by their ECI program director and supervi-
Sor;

(1) within two years of their hiring date, com-
plete the required demonstrations of early intervention knowledge and
skills and submit documentation to the state office; and

(IV)  complete the required processes or lose pro-
fessional status and privileges. If the required processes are not com-
pleted as specified in subclauses (I)-(I11) of this clause; they will no
longer be able to independently perform the scope of responsibilities
of EIS Professionals as defined in clause (ii) of this subparagraph.

(vi) Continuing professional education require-
ments. EIS Professionals must meet annual continuing professional
education requirements to maintain their status. Continuing pro-
fessional education consists of the planned individua learning
experiences as described in the EIS Professional’s annual Individual
Professional Development Plan (IPDP) which shall include com-
pletion of a minimum of ten contact hours of approved continuing
professional development education experiences.

(vii) EIS Professionals must submit annually the
record of their continuing education on or before the anniversary of
the certificate date.

(viii) Registry. The Texas Interagency Council on
Early Childhood Intervention shall issue certificates of recognition to
and maintain a registry of individuals who successfully complete the
reguirements to be Fully Qualified EIS Professionals.

(ix) Grievanceprocess. Eachlocal agency shall have
a procedure for local resolution of personnel grievances. A party who
has a disagreement with the local decision regarding his qualifications
or status as an EIS Professional shall have an opportunity for dispute
resolution at the local level. Agencies may use existing personnel
grievance procedures to resolve disagreements and will inform their
staff of their existence.

(X) Complaints. Any individual or organization may
file a complaint with the Council alleging that a requirement of the
applicablefederal and/or state regul ations has been viol ated as provided
in 8621.43 of thistitle (relating to Confidentiality).

(E) Thedirector of thelocal ECI program must provide
and document the amounts of appropriate supervision for all ECI con-
tract staff and program staff to ensurethe philosophy and intent of these
regulations are met as adopted by the Interagency Council on Early
Childhood Intervention.

(F) Loca programs must establish a procedure to en-
sure that employees have not been convicted of any felony or a mis-
demeanor related to child abuse or sexual abuse or any other offense
against a person or family.

(6) Inservice education. Each program shall annually as-
sess and address the training needs of the early childhood intervention
staff. Documentation of the development and implementation of each
staff members individualized professional development plan (IPDP)
shall be maintained by the program.

(7) ECI child service standards.

(A) Determination of staff-child ratios must take into
account the degree of each child's developmental level of functioning,
the setting in which the child will be served, and the nature of the com-
prehensive services to be provided.
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(B) Programs which provide child care as defined by
the Texas Department of Human Services (TDHS) must meet licensing
standards of TDHS.

(8) Child hedth standards. Programs that receive ECI
funds must have written policies and procedures which are imple-
mented and evaluated in each of the following areas.

(A) Medication policies. If staff isinvolved in the ad-
ministration of medication, written policiesmust be maintained regard-
ing such administration.

(B) Infectious disease prevention and management.

(i) All programs must adhere to the procedures of
the universal precautions for the Texas Early Childhood Intervention
Program, asissued by the council.

(ii)  All programs must comply with the Texas Com-
municable Disease Prevention and Control Act, Texas Civil Statutes,
Article 4419b-1.

(iif)  Inthe event of an outbreak of a contagious dis-
ease, infants attending center-based activities must be excluded if they
have not been immunized dueto medical or religious contraindications.

(C) Policies regarding serving children who are HIV
positive. Thefollowing requirements must be enforced in serving chil-
dren who are HIV positive.

(i) Childrenwith HIV infection must not bediscrim-
inated against on the basis of HIV infection. Reasonable accommoda-
tionswill be made to serve them on the basis of individual need.

(ii) Any information a parent may provide on the
HIV status of a child or family member will be deemed confidential
and released only to individual s designated by the parent.

(iii)  For identified children with HIV infection, with
parental consent, the staff must communicate with the physician re-
sponsible for medical care and must involve the physician in program-
matic decisions about treatment. Communication with the physician
must occur prior to assessment and on an ongoing basis as needed.

(iv) Programs cannot require HIV testing of chil-
dren.

(9) Safety regulations regarding emergencies for al build-
ingswhere ECI programs are housed. Programsthat receive ECI funds
must have written policies and procedures which are implemented and
evauated in the following aress.

(10) Accessibility and safety.  Programs that receive
ECI funds must have written policies and procedures which are
implemented and evaluated in the following aress.

(A) All ECI servicesmust be available in buildings that
are physically accessible to persons with disabilities.

(B) Buildings where the ECI program is housed (in-
cluding offices) must be inspected annually by alocal or state fire au-
thority. A safety and sanitation inspection must be completed annually
by an entity outside of the ECI program using an approved ECI check-
list. If thefire or safety and sanitation inspection indicates that hazards
exist, these hazards must be corrected.

(C) Buildings must be clean, free of hazards, free of in-
sect and rodent infestation, in good repair, with adequate light, ventila-
tion, and temperature control.

(D) Anexterna emergency rel ease mechanism must be
provided for opening interior doors that can be locked from theinside.
Locks may not be used to restrain a child within aroom.

(E) Buildings must be able to be safely evacuated in the
event of an emergency.

(11) Transportation safety. Programs that receive ECI
funds must have written policies and procedures which are imple-
mented and evaluated in the following areas.

(A) Thetransportation system operated by the ECI pro-
gram must meet local and state licensing, inspection, insurance, and
capacity requirements.

(B) Children must betransported in an appropriately in-
stalled, federally approved child passenger restraint seat, appropriateto
the child's age and size.

(C) Driversof vehicles must have valid and appropriate
drivers’ licenses. Drivers must have current defensive driving certifi-
cation.

(D) Driversanddrivers' aidesmust havetrainingin first
aid, emergency care of seizures, and be certified in cardiopulmonary
resuscitation for children and infants.

(12) Reporting child abuse. The program must report sus-
pected child abuse or neglect as required by the Texas Family Code,
Chapter 261.

(13) Staff health regulations.  Programs that receive
ECI funds must have written policies and procedures which are
implemented and evaluated in the following aress.

(14) Staff development for health and safety issues. Pro-
gramsthat receive ECI funds must have written policiesand procedures
which are implemented and evaluated in the following aress.

(A) All staff who work directly with children must re-
ceivetraininginfirst aid and emergency careof seizuresand becertified
in cardiopulmonary resuscitation for children and infants.

(B) All staff who work directly with children must re-
celve training in the implementation of universal precautions for Texas
ECI programs and in the recognition of common childhood ilInesses.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 2, 2001.

TRD-200103738

Donna Samuelson

Deputy Executive Director

Interagency Council on Early Childhood Intervention
Effective date: September 1, 2001

Proposal publication date: February 23, 2001

For further information, please call: (512) 424-6750

¢ ¢ ¢

SUBCHAPTER D. EARLY CHILDHOOD
INTERVENTION ADVISORY COMMITTEE
25 TAC §621.62

The Interagency Council on Early Childhood Intervention (ECI)
adopts an amendment to §621.62, concerning the Early Child-
hood Intervention Advisory Committee, with changes to the pro-
posed text as published in the May 25, 2001, issue of the Texas
Register (26 TexReg 3695).
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The changes are non-substantive and were suggested by a
board member when the board was approving for publishing as
final.

The purpose of the adoption is to amend the composition of the
Advisory Committee in order to allow the Advisory Committee to
better represent the state agencies in Texas that provide services
to children with developmental delays.

ECI is the lead agency for providing early childhood interven-
tion services in Texas as required by federal law (Individuals with
Disabilities Education Act (IDEA), 20 USC 1400). IDEA requires
the lead agency to have a State Interagency Coordinating Coun-
cil (ICC). In Texas, the State Interagency Coordinating Council is
the Advisory Committee established in Texas Human Resources
Code §73.004. The Committee must include representatives
from a number of different agencies that provide services to chil-
dren with disabilities, and is charged with advising and assisting
the state ECI agency in carrying out agency duties.

Currently, the Texas Department of Human Services (TDHS)
is designated in rule as a governor appointed member of the
ECI Advisory Committee and has voting rights at meetings.
The Texas Department of Protective and Regulatory Services
(DPRS) is not a governor appointed Advisory Committee
member and does not have voting rights on the Committee.
Representatives from the two agencies and ECI have agreed
that because of the nature of the programs the two agen-
cies provide, these Advisory Committee positions should be
amended to designate DPRS as an official Advisory Committee
member and remove TDHS as a member.

This rule change will not preclude the Board from appointing
members for non-voting ad hoc or ex officio membership.

The rotation schedule for Committee member reappointments
is being revised to accurately reflect the number of Committee
members and the dates their terms expire in accordance with
previous rule changes which modified the total number of Com-
mittee members to 24. The new rotation schedule evenly divides
into 24.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Texas Human Resources
Code, §73.004, Advisory Committee which authorizes the (ECI)
Council to establish the size and composition of the committee
by rule, consistent with federal regulations and state rules.

8621.62. Sze, Composition, and Terms of Office.

(@ Size. Theadvisory committee shall consist of 24 members
which the governor shall appoint.

(b) Composition. The advisory committee shall be composed
as follows.

(1) Official members must include:

(A) at least seven parents, including minority parents
of infants or toddlers with developmental disabilities or children with
developmental disabilities aged 12 or younger, with knowledge of, or
experience with, programs for infants and toddl ers with devel opmental
disabilities. At least one such member shall be a parent of an infant or
toddler with adevelopmental disability or achild with adevelopmental
disability aged six or younger, and no parent may be an employee of
an early childhood intervention funded program,;

(B) at least five public or private providers of early
childhood intervention services, one of whom is a preschool specialist

and a provider of birth to three services in an educationa service
center;

(C) at least one representative from the Texas Legisla
ture;

(D) at least one person involved in personnel prepara-
tion;

(E) onerepresentative from each of the following agen-
cies and public program: the Texas Department of Public Health; the
Texas Department of Mental Health and Mental Retardation; the Texas
Department of Protective and Regulatory Services; the Texas Educa
tion Agency; the Texas Department of Insurance; the Texas Workforce
Commission and Head Start. The representative must have sufficient
authority to engage in policy planning and implementation on behalf
of hisor her agency. The Texas Education Agency representative must
be responsible for preschool services to children with disabilities;

a physician, preferably a pediatrician who deals
with children with developmental disabilities;

(G) apublichealth professional who dealswith children
with developmental disabilities; and

(H) aprofessional advocate of the rights of young chil-
dren with developmental disabilities.

(2) Ex officio members may be appointed by the Board to
perform specific, time-limited tasks as needed. The Board determines
voting status of ex officio members.

(c) Terms of office. Officia advisory committee members
shall serve staggered six-year terms of office, with the terms of eight
members expiring February 1 of each odd number year.

(d) Chairperson. The advisory committee shall appoint the
chairperson of the advisory committee.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 2, 2001.

TRD-200103739

Donna Samuelson

Deputy Executive Director

Interagency Council on Early Childhood Intervention
Effective date: July 22, 2001

Proposal publication date: May 25, 2001

For further information, please call: (512) 424-6750

¢ ¢ ¢
TITLE 28. INSURANCE

PART 2. TEXAS WORKERS
COMPENSATION COMMISSION

CHAPTER 103. AGENCY ADMINISTRATION
SUBCHAPTER B. AGENCY CONTRACTS

28 TAC 8103.101

The Texas Workers’ Compensation Commission (the commis-
sion) adopts new 8103.101, concerning vendor protest proce-
dures, without changes to the proposed text published in the April
27,2001 issue of the Texas Register (26 TexReg 3122) which will
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not be republished. The new rule provides the procedure an ag-
grieved party must follow to resolve a dispute in connection with
the solicitation, evaluation or award of any contract with the com-
mission. The new rule provides vendors a procedure to resolve
protests relating to the solicitation, evaluation, or award of a con-
tract by the commission. Senate Bill 1752 of the 75th Legislature,
1997, added Government Code §2155.076 to the State Purchas-
ing Act to require each state agency to develop and adopt protest
procedure rules for resolving vendor protests relating to purchas-
ing issues. Section 2155.076 requires an agency’s rules to be
consistent with the General Services Commission (GSC) rules,
which are located in 1 TAC Chapter 111.

As required by the Government Code §2001.033(1), the com-
mission’s reasoned justification for this rule is set out in this or-
der which includes the preamble, which in turn includes the rule.
This preamble contains a summary of the factual basis of the
rule.

No comments were received regarding the proposed new rule.

This new rule provides a procedure for an actual or proposed
bidder, offeror or contractor to follow to protest the solicitation,
evaluation, or award of a contract. The contents of the protest,
time period for filing a protest, and notice required is set out in
the proposed new rule. The commission is given the authority
to settle the protest, or if it is not resolved, to issue a written de-
termination on the protest. The proposed new rule provides for
the appeal of the commission’s decision to the executive director
whose decision is the final administrative action of the commis-
sion. The proposed rule requires that in the event of a protest,
documents collected in association with the solicitation, evalua-
tion, and/or award of a contract be maintained by the commission
for four years.

The new rule is adopted under the Texas Labor Code §402.041,
which sets out the role of the executive director, the Texas Labor
Code 8402.042, which authorizes the executive director to enter
orders as authorized by the statute as well as to prescribe the
form and manner and procedure for transmission of information
to the commission, the Texas Labor Code, §402.061, which au-
thorizes the commission to adopt rules necessary to administer
the Act; the Texas Government Code §2155.076, which requires
each state agency to develop and adopt protest procedure rules
for resolving vendor protests relating to purchasing issues.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 27, 2001.

TRD-200103672

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Effective date: July 17, 2001

Proposal publication date: April 27, 2001

For further information, please call: (512) 804-4287

¢ ¢ ¢

SUBCHAPTER C. RESOLUTION OF
CONTRACT CLAIMS
28 TAC §8103.300 - 103.322

The Texas Workers’ Compensation Commission (the commis-
sion) adopts new §8103.300-103.322, concerning negotiation
and mediation of certain breach of contract claims asserted by
contractors against the commission, without changes to the pro-
posed text published in the April 27, 2001 issue of the Texas
Register (26 TexReg 3124) which will not be republished. These
new sections are necessary to establish procedures for negotia-
tion and mediation in accordance with Texas Government Code,
Chapter 2260, which requires each state agency to adopt rules to
govern the negotiation and mediation of certain claims for breach
of contract.

As required by the Government Code §2001.033(1), the com-
mission’s reasoned justification for this rule is set out in this or-
der which includes the preamble, which in turn includes the rule.
This preamble contains a summary of the factual basis of the
rule.

No comments were received regarding the proposed new rule.

Sections 103.300-103.322 are based on model rules adopted by
the Office of the Attorney General. Section 103.300 states that
the purpose of the rules is the implementation of Government
Code, Chapter 2260. Section 103.301 sets out the applicability
of the rules. Section 103.302 contains the definitions of terms
used in the proposed rules. Section 103.303 establishes that
the procedures in the proposed rules are a prerequisite to suit
under the Civil Practice & Remedies Code, Chapter 107, and
the Government Code, Chapter 2260. Section 103.304 states
that the provisions do not waive sovereign immunity to suit or
liability.

Section 103.305 sets out the procedures for a contractor to file
a claim with the commission. Section 103.306 sets out the pro-
cedures for the commission to assert a counterclaim against the
contractor.

Section 103.307 requires that the parties, in accordance with the
timetable set out in §103.308, negotiate to attempt to resolve
claims and counterclaims. Section 103.309 describes the con-
duct of negotiation. Section 103.310 requires the parties to dis-
close their settlement approval procedures prior to negotiations.
Section 103.311 provides that an agreement to settle a claim
must be in writing, signed by representatives of the contractor
and the commission who have authority to bind each party. Sec-
tion 103.312 provides that each party is responsible for its own
costs incurred during negotiations.

Section 103.313 describes the process by which a contractor
may request a contested case hearing before the State Office
of Administrative Hearings on an unresolved claim. Section
103.314 describes the timetable for mediation of a claim. Sec-
tions 103.315 through 103.322 describe the mediation process
and procedures.

The new rules are adopted under the Texas Government Code,
§2260.052 which provides that each unit of state government
with rulemaking authority shall develop rules to govern the ne-
gotiation and mediation of a claim for a breach of contract; The
Texas Labor Code, 8402.061 which authorizes the commission
to adopt rules necessary to administer the Texas Workers’ Com-
pensation Act; the Texas Labor Code, §401.024 which allows the
commission to contract with a data collection agent; the Texas
Labor Code, 8402.042 which sets out the general powers and
duties of the executive director of the commission; the Texas La-
bor Code, §406.004 which requires employer notification to the
commission of noncoverage election and which allows the com-
mission to contract with the Texas Employment Commission or
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the Comptroller for assistance in collecting employer notification;
the Texas Labor Code, §413.003 which allows the commission
to contract with a private or public entity to perform a duty or
function of the Medical Review Division; the Texas Labor Code,
8413.051 which allows the commission to contract with entities
to develop, maintain, or review medical policies and fee guide-
lines and compliance therewith.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 27, 2001.

TRD-200103673

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Effective date: July 17, 2001

Proposal publication date: April 27, 2001

For further information, please call: (512) 804-4287

¢ ¢ ¢

SUBCHAPTER D. FACILITIES AND
PROPERTY MANAGEMENT
28 TAC §103.400

The Texas Workers’ Compensation Commission (the commis-
sion) adopts new 8103.400, concerning fleet vehicle manage-
ment program, without changes to the proposed text published
in the April 27, 2001, issue of the Texas Register (26 TexReg
3128) which will not be republished. The new rule is adopted
in accordance with the requirements of the Texas Government
Code §2171.1045, which requires each state agency to adopt
rules relating to the assignment and use of the agency’s vehi-
cles.

As required by the Government Code §2001.033(1), the com-
mission’s reasoned justification for this rule is set out in this or-
der which includes the preamble, which in turn includes the rule.
This preamble contains a summary of the factual basis of the
rule.

No comments were received regarding the proposed amend-
ment.

House Bill 3125, which was adopted by the 76th Texas Legisla-
ture, requires each state agency to adopt rules consistent with
the management plan adopted by the Office of Vehicle Fleet
Management of the General Services Commission relating to the
assignment and use of the agency’s vehicles. This rule satisfies
that requirement.

This new rule is adopted under the Texas Labor Code, §402.061,
which authorizes the commission to adopt rules necessary to ad-
minister the Act, and the Texas Government Code, §2171.1045,
which requires each state agency to adopt rules consistent with
the management plan adopted by the Office of Vehicle Fleet
Management of the General Services Commission relating to the
assignment and use of the agency’s vehicles.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 27, 2001.

TRD-200103674

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Effective date: July 17, 2001

Proposal publication date: April 27, 2001

For further information, please call: (512) 804-4287

¢ ¢ ¢

CHAPTER 126. GENERAL PROVISIONS
APPLICABLE TO ALL BENEFITS
28 TAC §126.10

The Texas Workers’ Compensation Commission (the commis-
sion) adopts an amendment to §126.10, concerning the commis-
sion-approved list of designated doctors, without changes to the
proposed text published in the April 27, 2001 issue of the Texas
Register (26 TexReg 3129) which will not be republished. The
amendment is adopted to make §126.10 consistent with the lan-
guage in §130.1 of this title, concerning certification of maximum
medical improvement and evaluation of permanent impairment.

As required by the Government Code §2001.033(1), the com-
mission’s reasoned justification for this rule is set out in this or-
der which includes the preamble, which in turn includes the rule.
This preamble contains a summary of the factual basis of the
rule

No comments were received regarding the proposed amend-
ment.

House Bill 2510 passed by the 76th Texas Legislature amended
Texas Labor Code §408.124 to allow the commission by rule to
adopt the fourth edition of the Guides to the Evaluation of Per-
manent Impairment, published by the American Medical Asso-
ciation (AMA Guides), for determining the existence and degree
of an employee’s impairment.

Section 130.1 of this title was amended to require the use of
the AMA Guides, fourth edition, to evaluate impairment for cer-
tifying examinations conducted on or after October 15, 2001,
while maintaining the requirement for the use of the AMA Guides,
third edition, second printing, 1989, for certifying examination
dates before October 15, 2001 and certain others as set out in
8130.1(c)(2)(B)(ii). The amendment of §130.1 necessitates the
amendment of §126.10 to delete references to a particular edi-
tion of the AMA Guides. Instead, the rule refers to §130.1.

Because §130.1 contains the instructions regarding which AMA
Guides should be used for determination of an employee’s
impairment, the amendment to 8§126.10(a)(2) references
§130.01. Eliminating the reference to a particular edition of the
AMA Guides in 8126.10(a)(2) and referencing the requirement
of §130.1, allows the commission to adopt an amendment to
8130.1 if necessary, without requiring additional amendments
to §126.10.

The amendment is adopted under the Texas Labor Code,
8401.011(17), which provides a definition for "doctor”; Texas
Labor Code, §401.011(30), which provides a definition for "max-
imum medical improvement"; Texas Labor Code, §401.024, as
amended by the 76th Texas Legislature, which provides the
commission the authority to require use of facsimile or other
electronic means to transmit information in the system; Texas
Labor Code, 8402.042, which authorizes the Executive Director
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to enter orders as authorized by the statute as well as to
prescribe the form and manner and procedure for transmission
of information to the commission; Texas Labor Code, §402.061,
which authorizes the commission to adopt rules necessary
to administer the Act; Texas Labor Code, 8§406.010, which
authorizes the commission to adopt rules regarding claims ser-
vice; Texas Labor Code, 8408.004, which addresses required
medical examinations; Texas Labor Code, 8§408.025, which
requires the commission to specify by rule what reports a health
care provider is required to file; Texas Labor Code, §408.102,
which provides that temporary income benefits continue until
the injured employee reaches maximum medical improvement;
Texas Labor Code, 8408.122, which establishes eligibility for
impairment income benefits and provides for the use of desig-
nated doctors when a dispute exists regarding the certification
of MMI; Texas Labor Code, §408.123, which requires a doctor
certifying MMI to file a report and which requires a certification
of MMI and assignment of an impairment rating by a doctor
other than the treating doctor be sent to the treating doctor
who must indicate either agreement or disagreement with the
certification of the evaluation; Texas Labor Code, §408.124,
which provides the commission the authority to by rule adopt
the fourth edition of the "Guides to the Evaluation of Permanent
Impairment" published by the American Medical Association to
determine the existence and degree of an injured employee’s
impairment; Texas Labor Code, 8408.125, which addresses use
of a designated doctor to resolve impairment rating disputes,
Texas Labor Code, 8413.002 and Chapter 414, which give
the commission authority to monitor an evaluate health care
providers (including designated doctors), insurance carriers,
and workers’ compensation claimants to ensure compliance
with the rules adopted by the commission and to issue adminis-
trative penalties.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 27, 2001.

TRD-200103671

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Effective date: July 17, 2001

Proposal publication date: April 27, 2001

For further information, please call: (512) 804-4287

¢ ¢ ¢

CHAPTER 130. IMPAIRMENT AND
SUPPLEMENTAL INCOME BENEFITS
SUBCHAPTER A. IMPAIRMENT INCOME
BENEFITS

28 TAC §130.6

The Texas Workers’ Compensation Commission (the commis-
sion) adopts amendments to §130.6, concerning the designated
doctor; general provisions, without changes to the proposed text
published in the April 27, 2001, issue of the Texas Register (26
TexReg 3131) which will not be republished. This amendment
is adopted to make §130.6 consistent with the language in
§130.1 of this title, concerning certification of maximum medical
improvement and evaluation of permanent impairment.

As required by the Government Code §2001.033(1), the com-
mission’s reasoned justification for this rule is set out in this or-
der which includes the preamble, which in turn includes the rule.
This preamble contains a summary of the factual basis of the
rule.

No comments were received regarding the proposed amend-
ment.

House Bill 2510 passed by the 76th Texas Legislature amended
Texas Labor Code §408.124 to allow the commission by rule to
adopt the fourth edition of the Guides to the Evaluation of Per-
manent Impairment, published by the American Medical Asso-
ciation (AMA Guides), for determining the existence and degree
of an employee’s impairment.

Section 130.1 of this title was amended to require the use of
the AMA Guides, fourth edition to evaluate impairment for cer-
tifying examinations conducted on or after October 15, 2001,
while maintaining the requirement for the use of the AMA Guides,
third edition, second printing, 1989, for certifying examination
dates before October 15, 2001, and certain others as set out in
§130.1(c)(2)(B)(ii)-

The amendment of §130.1 necessitates the amendment of
8130.6 of this title to delete references to a particular edition
of the AMA Guides. Because §130.1 contains the instructions
regarding which AMA Guides should be used for determination
of an employee’s impairment, the amendment to 8130.6(j) ref-
erences §130.1. Eliminating the reference to a particular edition
of the AMA Guides in 8130.6(j) and referencing the requirement
of 8130.1, allows the commission to adopt amendments to
8130.1 if necessary, without requiring additional amendments
to §130.6.

The amendment is adopted under Texas Labor Code,
8401.011(17), which provides a definition for "doctor”; Texas
Labor Code, §401.011(30), which provides a definition for "max-
imum medical improvement"; Texas Labor Code, §401.024, as
amended by the 76th Texas Legislature, which provides the
commission the authority to require use of facsimile or other
electronic means to transmit information in the system; Texas
Labor Code, 8402.042, which authorizes the Executive Director
to enter orders as authorized by the statute as well as to
prescribe the form and manner and procedure for transmission
of information to the commission; Texas Labor Code, §402.061,
which authorizes the commission to adopt rules necessary
to administer the Act; Texas Labor Code, 8§406.010, which
authorizes the commission to adopt rules regarding claims ser-
vice; Texas Labor Code, 8408.004, which addresses required
medical examinations; Texas Labor Code, 8§408.025, which
requires the commission to specify by rule what reports a health
care provider is required to file; Texas Labor Code, §408.102,
which provides that temporary income benefits continue until
the injured employee reaches maximum medical improvement;
Texas Labor Code, 8408.122, which establishes eligibility for
impairment income benefits and provides for the use of desig-
nated doctors when a dispute exists regarding the certification
of MMI; Texas Labor Code, §408.123, which requires a doctor
certifying MMI to file a report and which requires a certification
of MMI and assignment of an impairment rating by a doctor
other than the treating doctor be sent to the treating doctor
who must indicate either agreement or disagreement with the
certification of the evaluation; Texas Labor Code, §408.124,
which provides the commission the authority to by rule adopt
the fourth edition of the Guides to the Evaluation of Permanent
Impairment published by the American Medical Association to
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determine the existence and degree of an injured employee’s
impairment; Texas Labor Code, 8408.125, which addresses use
of a designated doctor to resolve impairment rating disputes,
Texas Labor Code, 8413.002 and Chapter 414, which give
the commission authority to monitor and evaluate health care
providers (including designated doctors), insurance carriers,
and workers’ compensation claimants to ensure compliance
with the rules adopted by the commission and to issue adminis-
trative penalties.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 27, 2001.

TRD-200103675

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Effective date: July 17, 2001

Proposal publication date: April 27, 2001

For further information, please call: (512) 804-4287

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 13. CONTROLLED SUBSTANCES

The Texas Department of Public Safety adopts the repeal
of Chapter 13, Subchapters A-H, §813.1, 13.2, 13.11-13.29,
13.41-13.47, 13.61-13.67, 13.81-13.87, 13.101-13.113,
13.131-13.149, and 13.161-13.174, concerning Controlled
Substances, without changes to the proposed text as published
in the March 23, 2001, issue of the Texas Register (26 TexReg
2287) and will not be republished.

Due to substantial changes having been made in federal law,
federal rules, and Texas law, including House Bill 1070 passed
during the 75th Texas Legislature, 1997, these rules as they cur-
rently exist are outdated. Therefore, these sections are being
repealed with the simultaneous filing of new sections that will be
organized in a more logical manner and include standardization
of descriptions of time periods and adoption of federal regula-
tions and other state rules by cross reference.

No comments were received regarding adoption of the repeals.
SUBCHAPTER A. GENERAL PROVISIONS
37 TAC 8131, 813.2

The repeals are adopted pursuant to Texas Government Code,
8§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the
department’'s work; Texas Government Code, 8§411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.

TRD-200103689

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTER B. REGISTRATION
37 TAC §813.11 - 13.29

The repeals are adopted pursuant to Texas Government Code,
8411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the
department’'s work; Texas Government Code, 8411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.

TRD-200103691

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTER C. SECURITY
37 TAC §813.41 - 13.47

The repeals are adopted pursuant to Texas Government Code,
8411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the
department’'s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.
TRD-200103693
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Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTER D. RECORDKEEPING
37 TAC §813.61 - 13.67

The repeals are adopted pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the
department’'s work; Texas Government Code, 8411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.

TRD-200103695

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTERE. PEYOTE
37 TAC §813.81 - 13.87

The repeals are adopted pursuant to Texas Government Code,
8§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the
department’s work; Texas Government Code, 8§411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.

TRD-200103697

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTER F. TRIPLICATE PRESCRIP-
TIONS
37 TAC 8§813.101 - 13.113

The repeals are adopted pursuant to Texas Government Code,
8411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the
department’'s work; Texas Government Code, 8411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.

TRD-200103699

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTER G. PRECURSOR AND
LABORATORY APPARATUS
37 TAC 8§813.131 - 13.149

The repeals are adopted pursuant to Texas Government Code,
8§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the
department’s work; Texas Government Code, 8411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.

TRD-200103701

Thomas A. Davis

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTERH. SUMMARY FORFEITURE
AND DESTRUCTION OF CONTROLLED
SUBSTANCES PROPERTY, PLANTS, AND
OTHER MISCELLANEOUS ITEMS

37 TAC 8§813.161 - 13.174
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The repeals are adopted pursuant to Texas Government Code,
8411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the
department’'s work; Texas Government Code, 8411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.

TRD-200103703

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢
CHAPTER 13. CONTROLLED SUBSTANCES

The Texas Department of Public Safety adopts new Chapter
13, Subchapters A-M, 8813.1-13.11, 13.21-13.33, 13.41-13.58,
13.71-13.86, 13.101-13.115, 13.131-13.137, 13.151-13.165,
13.181-13.187, 13.201-13.209, 13.221-13.224, 13.231-13.237,
13.251-13.254, and 13.271-13.278, concerning Controlled
Substances, without changes to the proposed text as published
in the March 23, 2001, issue of the Texas Register (26 TexReg
2291) and will not be republished.

The drug rules as they exist were written in the 1970’s and have
been amended many times since, usually issue by issue. Since
that time there have been many changes to related federal law,
federal rules, and Texas law, including House Bill 1070, 75th
Texas Legislature, 1997. Amendments to these rules are nec-
essary to integrate those changes.

The previous Chapter 13 is proposed to be repealed in its en-
tirety and to be replaced (in its entirety) with a new Chapter 13.
The new Chapter 13 is organized to simplify and shorten it and
place its material in a more logical order. Changes include stan-
dardization of descriptions of time periods and adoption of fed-
eral regulations and other state rules by cross reference. Using
this technique, the person (physician, pharmacist, chemical dis-
tributor) will only have to comply with one set of rules regarding
any issue, for example, record keeping and security.

Subchapter A: General Provisions. This subchapter collects all
of the definitions of general relevance to the entire chapter as
a drafting convenience. It contains several miscellaneous provi-
sions, including cross-references to other state or other federal
laws, rules or regulations, alternative schedule nomenclature,
the forms for transmitting or communicating information and the
telephone numbers and addresses of the various Department of
Public Safety (DPS) units involved in the administration of this
chapter.

Subchapter B: Registration. This subchapter clarifies the activ-
ities and the schedules for which controlled substance registra-
tion must be obtained. It reorganizes Subchapter B in the old
Chapter 13 and repeats much of it without substantive change.

The new subchapter explains in more detail the status of "expi-
ration" versus "termination" of a registration.

Subchapter C: Peyote. This subchapter collects issues from sub-
chapters throughout old Chapter 13, primarily in Subchapter E,
and repeats them without substantive change. There is a new
813.47 governing the possession and display of identification
and access information, when a person is hunting, harvesting,
cutting, collecting, transporting, or in possession of peyote. Also,
there is a new 813.48 governing source information describing
where the peyote came from.

Subchapter D: Official Prescriptions. This subchapter repeats
much of the old Subchapter F, and parts of the old Subchapters
C and D, regarding triplicate prescriptions without substan-
tive change except to track the statutory change from the
"Triplicate Prescription Program" to the "Official Prescription
Program." There are new provisions governing electronic and
non-electronic reporting and the deletion or return of a particular
Schedule 1l substance with regard to the Official Prescription
Program.

Subchapter E: Precursors And Apparatus. This subchapter re-
peats much of the old Subchapter G regarding precursors and
apparatus without substantive change. 813.115 adds red phos-
phorus and hypophosphoric acid to the list of chemical precur-
sors regulated under the section. This addition is based on the
fact that these chemicals do jeopardize public health and welfare,
and that they are proliferating and being used in clandestine lab-
oratories in the illicit manufacture of controlled substances, par-
ticularly methamphetamine.

Subchapter F: Applications. This subchapter collects many of
the provisions regarding applications that were contained in var-
ious subchapters, primarily B (Controlled Substances Registra-
tions), E (Peyote Distributors) and G (Precursor Permits) in the
old rules and repeats them without substantive change. This
subchapter does clarify that incomplete, insufficient, or other-
wise less than fully effective signatures may be rejected on an
application.

Subchapter G: Forfeiture And Destruction. This subchapter re-
peats much of the old Subchapter E regarding forfeiture and de-
struction without substantive change.

Subchapter H: Security. This subchapter collects many of the
assorted security provisions that were found throughout the old
Chapter 13, primarily Subchapter C, and repeats them without
substantive change.

Subchapter I: Record Keeping. This subchapter collects many of
the assorted record keeping provisions that were found through-
out the old Chapter 13 and repeats them without substantive
change.

Subchapter J: Inventory. This subchapter collects many of the
assorted inventory provisions that were found throughout the old
Chapter 13, primarily Subchapters D (Record Keeping), E (Pey-
ote) and G (Precursor and Laboratory Apparatus), and repeats
them without substantive change.

Subchapter K: Inspection. This subchapter collects many of the
assorted inspection provisions that were found throughout the
old Chapter 13 and repeats them without substantive change.

Subchapter L: Reporting Discrepancy, Loss, Theft or Diver-
sion. This subchapter collects many of the assorted reporting
discrepancy, loss, theft and diversion provisions that were
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found throughout the old Chapter 13 and repeats them without
substantive change.

Subchapter M: Denial, Revocation And Related Disciplinary Ac-
tion. This subchapter collects many of the assorted denial, revo-
cation, and related disciplinary action provisions that were found
throughout the old Chapter 13 and repeats them without sub-
stantive change. This subchapter clarifies the applicability of
the APA (The Administrative Procedure Act, Texas Government
Code, Chapter 2001) to certain disciplinary action proceedings
and not to others. The subchapter governs the denial, revoca-
tion, suspension, probation, reprimand, voluntary surrender, or
cancellation of a controlled substance registration or a chemical
precursor and apparatus permit.

No comments were received regarding adoption of the new sec-
tions.

SUBCHAPTER A. GENERAL PROVISIONS
37 TAC §813.1-13.11

The new sections are adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.

TRD-200103690

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTER B. REGISTRATION
37 TAC §813.21 - 13.33

The new sections are adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.
TRD-200103692

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTER C. PEYOTE
37 TAC §813.41 - 13.58

The new sections are adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.

TRD-200103694

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTER D. OFFICIAL PRESCRIPTIONS
37 TAC §813.71 - 13.86

The new sections are adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.

TRD-200103696

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢
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SUBCHAPTER E. PRECURSORS AND
APPARATUS
37 TAC §13.101 - 13.115

The new sections are adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.

TRD-200103698

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTERF. APPLICATION
37 TAC §813.131 - 13.137

The new sections are adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.

TRD-200103700

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTER G. FORFEITURE AND
DESTRUCTION
37 TAC 8§813.151 - 13.165

The new sections are adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),

which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.

TRD-200103702

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTER H. SECURITY
37 TAC §813.181 - 13.187

The new sections are adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.

TRD-200103704

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTERI. RECORD KEEPING
37 TAC §813.201 - 13.209

The new sections are adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.

26 TexReg 5268 July 13, 2001 Texas Register



TRD-200103705

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTER J. INVENTORY
37 TAC 8813.221 - 13.224

The new sections are adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.

TRD-200103706

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTER K. INSPECTION
37 TAC §813.231 - 13.237

The new sections are adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.

TRD-200103707

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTER L. REPORTING DISCREP-
ANCY, LOSS, THEFT, OR DIVERSION
37 TAC 8§813.251 - 13.254

The new sections are adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.

TRD-200103708

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTER M. DENIAL, REVOCATION,
AND RELATED DISCIPLINARY ACTION
37 TAC 8§813.271 - 13.278

The new sections are adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work; Texas Government Code, §411.006(4),
which provides that the director of the department shall adopt
rules, subject to commission approval, considered necessary
for the control of the department; and Health and Safety Code,
§481.003(a).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.

TRD-200103709

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢

CHAPTER 15. DRIVERS LICENSE RULES
SUBCHAPTER B. APPLICATION
REQUIREMENTS - ORIGINAL, RENEWAL,
DUPLICATE, IDENTIFICATION CERTIFICATES
37 TAC §15.47
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The Texas Department of Public Safety adopts new §15.47, con-
cerning Electronically Readable Information, without changes to
the proposed text as published in the March 23, 2001, issue of
the Texas Register (26 TexReg 2323) and will not be republished.

The justification for the new section will be to limit the pur-
poses for which personal information contained on the driver
license/commercial driver license/identification certificate may
be assessed in an electronically readable format.

The new section is necessary in order for the department to com-
ply with House Bill 571, passed during the 76th Texas Legisla-
ture, 1999, which limits the information placed on a Texas driver
license in an electronically readable format, and allows for this
information to be used for law enforcement and governmental
purposes only.

No comments were received regarding adoption of the new sec-
tion.

The new section is adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out the
department’s work and Texas Transportation Code, §521.005.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.

TRD-200103710

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢

CHAPTER 16. COMMERCIAL DRIVERS
LICENSE

SUBCHAPTER D. SANCTIONS AND
DISQUALIFICATIONS

37 TAC §816.93, 16.95, 16.98

The Texas Department of Public Safety adopts amendments to
8§16.93 and §16.98, and new §16.95, concerning Commercial
Drivers License (CDL) Sanctions and Disqualifications, without
changes to the proposed text as published in the March 23, 2001,
issue of the Texas Register (26 TexReg 2324) and will not be
republished.

The justification for the amendments and new section will be
to provide for an efficient and consistent administrative hearing
process in compliance with statute.

Amendment to §16.93 is necessary to update the statutory ref-
erence. Amendment to §16.98 reformats the section by adding
new subsection (b), changes the title of the section, and up-
dates the statutory reference. New 8§16.95 establishes a notice
and hearing procedure as required by House Bill 3641 passed
during the 76th Texas Legislature, 1999. The amendments and
new section will further tie the commercial driver license admin-
istrative hearing process to the non-CDL administrative hearing

process of Texas Transportation Code, Chapter 521, Subchap-
ter N and 37 TAC §815.81-15.85.

No comments were received regarding adoption of the amend-
ments and new section.

The amendments and new section are adopted pursuant to
Texas Government Code, 8§411.004(3), which authorizes the
Public Safety Commission to adopt rules considered necessary
for carrying out the department’s work and Texas Transportation
Code, §522.005.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.

TRD-200103712

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢
37 TAC §16.95, §16.96

The Texas Department of Public Safety adopts the repeal of
816.95 and 8§16.96, concerning Commercial Drivers License
(CDL) Sanctions and Disqualifications, without changes to the
proposed text as published in the March 23, 2001, issue of the
Texas Register (26 TexReg 2325) and will not be republished.

Repeal of the current rules will allow for the simultaneous filing
of a new §16.95 that provides for an efficient and consistent ad-
ministrative hearing process in compliance with statute.

No comments were received regarding adoption of the repeals.

The repeals are adopted pursuant to Texas Government Code,
8411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment’s work and Texas Transportation Code, §522.005.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 28, 2001.

TRD-200103711

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: July 18, 2001

Proposal publication date: March 23, 2001

For further information, please call: (512) 424-2135

¢ ¢ ¢

PART 7. TEXAS COMMISSION
ON LAW ENFORCEMENT OFFICER
STANDARDS AND EDUCATION

CHAPTER 211. ADMINISTRATION
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37 TAC 8211.1

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts amended §211.1, concern-
ing definitions, without changes to the proposed text as published
in the April 13, 2001, issue of the Texas Register (26 TexReg
2814).

The adopted amendment adds a definition for court-ordered
community supervision and amends the definition of the term
Texas peace officer for the purposes of eligibility of reserve offi-
cers for the Texas Peace Officers’ Memorial. This amendment
also adopts a change to the effective date in subsection (b) of
this section.

No written comments were received.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, 81701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 2, 2001.

TRD-200103743

Edward T. Laine

Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and
Education

Effective date: August 1, 2001

Proposal publication date: April 13, 2001

For further information, please call: (512) 936-7700

¢ ¢ ¢

CHAPTER 217. LICENSING REQUIREMENTS
37 TAC 8§217.19

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts amended §217.19, con-
cerning reactivation of a license, without changes to the pro-
posed text as published in the April 13, 2001, issue of the Texas
Register (26 TexReg 2816).

The adopted amendment includes changes to subsections (b)
and (c) of this section. Clarification is provided in subsection
(b) of this section, stating that before individuals with inactive li-
censes can be appointed, they must meet the current licensing
standards by having successfully completed a prior basic licens-
ing course that fulfills the current licensing course requirement.
Individuals must have also successfully completed the legisla-
tively required continuing education for the current training cycle.
Once an individual has met the current standards; and made ap-
plication, in the format currently prescribed by the commission,
submitted any required fee(s) and upon the approval of the ap-
plication, the commission will issue the holder of an inactive li-
cense an endorsement of eligibility to take the required licensing
examination. This endorsement of eligibility will allow the appli-
cant to take the examination three times. If failed three times,
the applicant may not be issued another endorsement of eligi-
bility until successful completion of the current licensure course.
This amendment also adopts a change to the effective date in
subsection (h) of this section.

No written comments were received.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, 81701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 2, 2001.

TRD-200103744
Edward T. Laine
Chief, Professional Standards and Administrative Operations

Texas Commission on Law Enforcement Officer Standards and
Education

Effective date: August 1, 2001
Proposal publication date: April 13, 2001
For further information, please call: (512) 936-7700

¢ ¢ ¢

CHAPTER 219. PRELICENSING AND
REACTIVATION COURSES, TEST AND
ENDORSEMENTS OF ELIGIBILITY

37 TAC §219.1

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts amended §219.1, concern-
ing eligibility to take state examinations, without changes to the
proposed text as published in the April 13, 2001, issue of the
Texas Register (26 TexReg 2817).

The adopted amendment includes changes to subsection (d) of
this section. Clarification is provided in subsection (d) of this sec-
tion, stating that, in order to issue an endorsement of eligibility,
the person issuing such an endorsement must have on file for
the person to whom it is issued, written documentation of suc-
cessful completion of the basic licensing course for the license
sought. This amendment also adopts a change to the effective
date in subsection (i) of this section.

No written comments were received.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, 81701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 2, 2001.
TRD-200103745
Edward T. Laine

Chief, Professional Standards and Administrative Operations

Texas Commission on Law Enforcement Officer Standards and
Education

Effective date: August 1, 2001
Proposal publication date: April 13, 2001
For further information, please call: (512) 936-7700

¢ ¢ ¢

CHAPTER 229. TEXAS PEACE OFFICERS
MEMORIAL ADVISORY COMMITTEE
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37 TAC §229.1

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts amended §229.1, con-
cerning general eligibility of deceased Texas peace officers and
their inclusion on the Texas Peace Officers’ Memorial, without
changes to the proposed text as published in the April 13, 2001,
issue of the Texas Register (26 TexReg 2818).

The adopted amendment eliminates subsection (a)(3) of this
section concerning reserve peace officers. This amendment
also adopts a change to the effective date in subsection (c) of
this section.

No written comments were received.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, 81701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 2, 2001.

TRD-200103746

Edward T. Laine

Chief, Professional Standards and Administrative Operations
Texas Commission on Law Enforcement Officer Standards and
Education

Effective date: August 1, 2001

Proposal publication date: April 13, 2001

For further information, please call: (512) 936-7700

¢ ¢ ¢

37 TAC §229.3

The Texas Commission on Law Enforcement Officer Standards
and Education (Commission) adopts amended §229.3, con-
cerning specific eligibility of deceased Texas peace officers and
their inclusion on the Texas Peace Officers’ Memorial, without
changes to the proposed text as published in the April 27, 2001,
issue of the Texas Register (26 TexReg 3155).

The adopted amendment eliminates some of the language in
subsection (a)(3) of this section concerning reserve peace of-
ficers. This amendment also adopts a change to the effective
date in subsection (b) of this section.

One written comment was received from the Chief of Police of
Universal City Police Department supporting the change.

This new section is adopted under Texas Occupations Code An-
notated, Chapter 1701, 81701.151 which authorizes the Com-
mission to promulgate rules for the administration of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 2, 2001.
TRD-200103747

Edward T. Laine
Chief, Professional Standards and Administrative Operations

Texas Commission on Law Enforcement Officer Standards and
Education

Effective date: August 1, 2001
Proposal publication date: April 27, 2001
For further information, please call: (512) 936-7700

¢ ¢ ¢

PART 12. TEXAS MILITARY
FACILITIES COMMISSION

CHAPTER 375. BUILDING CONSTRUCTION
ADMINISTRATION
37 TAC §375.11

The Texas Military Facilities Commission (Commission) adopts
the repeal of Texas Administrative Code, Title 37, Section
12, 8375.11, relating to Uniform General Conditions, without
changes to the proposed rule as published in the May 11, 2001,
issue of the Texas Register (26 TexReg 3475).

The repeal is adopted because the Commission, a public au-
thority, is exempt from the General Services Commission (GSC)
Uniform General Conditions.

No comments were received regarding adoption of the repeal.

The repeal is adopted pursuant to Government Code, §435.011,
which provides the Commission with authority to promulgate
rules.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 2, 2001.

TRD-200103735

Jerry D. Malcolm

Executive Director

Texas Military Facilities Commission

Effective date: July 22, 2001

Proposal publication date: May 11, 2001

For further information, please call: (512) 406-6971

¢ ¢ ¢

CHAPTER 379. ADMINISTRATIVE RULES
37 TAC §379.40

The Texas Military Facilities Commission adopts new §379.40,
relating to Commission Vehicle Use, without changes to the pro-
posed text as published in the May 11, 2001, issue of Texas Reg-
ister (26 TexReg 3476).

The rule is adopted to comply with Government Code,
§2171.1045, which requires state agencies to adopt rules relat-
ing to the assignment and use of the agency’s vehicles. The
rules are consistent with the General Services Commission’s
State Vehicle Fleet Management Plan and specifically address
the requirements that: (1) vehicles are assigned to the agency’s
motor pool and may be available for checkout; and (2) the
agency may assign a vehicle to an individual administrative or
executive employee on a regular or everyday basis only if there
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is a documented finding that the assignment is critical to the
needs and mission of the agency.

No comments were received regarding adoption of the new sec-
tion.

The new section is adopted under the Government Code,
8435.011, which provides the Texas Military Facilities Commis-
sion with the authority to promulgate rules as well as Texas
Government Code, §2171.1045.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 2, 2001.

TRD-200103734

Jerry D. Malcolm

Executive Director

Texas Military Facilities Commission

Effective date: July 22, 2001

Proposal publication date: May 11, 2001

For further information, please call: (512) 406-6971

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS
TANCE

PART 1. TEXAS DEPARTMENT OF
HUMAN SERVICES

CHAPTER 19. NURSING FACILITY
REQUIREMENTS FOR LICENSURE AND
MEDICAID CERTIFICATION
SUBCHAPTER X. REQUIREMENTS FOR
MEDICAID-CERTIFIED FACILITIES

40 TAC 819.2322

The Texas Department of Human Services (DHS) adopts an
amendment to 819.2322 without changes to the proposed text
published in the April 27, 2001, issue of the Texas Register (26
TexReg 3155). The amendment will not be republished.

Justification for removing the requirement that waiver beds for
underserved minorities be located in a county with a total pop-
ulation of at least 1,000,000 is to enable minority populations to
reside in facilities closer to their homes and families.

The department received no comments regarding adoption of
the amendment.

The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department to
administer public and medical assistance programs and under
Texas Government Code 8531.021, which provides the Health
and Human Services Commission with the authority to adminis-
ter federal medical assistance funds.

The amendment implements the Human Resources Code,
8§822.001- 22.030 and §832.001-32.042.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on June 27, 2001.

TRD-200103643

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Effective date: August 1, 2001

Proposal publication date: April 27, 2001

For further information, please call: (512) 438-3108

¢ ¢ ¢
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— REeviIEW oF AGENcY RULEsS—

This Section contains notices of state agency rules review as directed by Texas Government Code,
82001.039. Included here are (1) notices of plan to review; (2) notices of intention to review, which
invite public comment to specified rules; and (3) notices of readoption, which summarize public
comment to specified rules. The complete text of an agency’s plan to review is available after it is
filed with the Secretary of State on the Secretary of State’s web site (http://www.sos.state.tx.us/
texreg). The complete text of an agency’s rule being reviewed and considered for readoption is
available in the Texas Administrative Code on the web site (http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that
is reviewing the rules. Questions about the web site and printed copies of these notices may be

directed to the Texas Register office.

Proposed Rule Review
Texas Natural Resource Conservation Commission
Title 30, Part 1

The Texas Natural Resource Conservation Commission (commission)
files this notice of intention to review and propose the readoption of
Chapter 321, Control of Certain Activities By Rule. This review of
Chapter 321 is proposed in accordance with the requirements of Texas
Government Code, §2001.039; and the General Appropriations Act,
Article1X, §9-10.13, 76th Legislature, 1999, which require state agen-
ciestoreview and consider for readoption each of their rules every four
years. A review must include an assessment of whether the reasons for
the rules continue to exist.

CHAPTER SUMMARY

Chapter 321 provides Texas authorization for numerous dischargesthat
are more efficiently authorized by rule than by individual permits and
is organized into the following 15 subchapters:

Subchapter A, Boat Sewage Disposal, contains provisions addressing
the following: definitions; the requirements, specifications, and certi-
fications for marine sanitation devices; disposal of boat sewage; spec-
ifications, certifications, fees, and disposal of sewage from pump-out
facilities; exclusions; renewal of certifications; disposition of fees; can-
cellation of certification, replacement, or transfer; and criminal penal-
ties.

Subchapter B, Concentrated Animal Feeding Operations, contains
provisions addressing the following: waste and wastewater discharge
and air emissions limitations; definitions; applicability; proceduresfor
making application for an individual permit; procedures for making
application for registration; notice of application for registration;
proper concentrated animal feeding operation (CAFO) operation and
maintenance; pollution prevention plans; best management practices;
monitoring and reporting requirements; notification; dairy outreach
program areas; effect of conflict or invalidity of rule; air standard
permit authorization; and initial Texas Pollutant Discharge Elimination
System (TPDES) authorization.

Subchapter C, Meat Processing, contains provisions addressing thefol-
lowing: definitions; applicability; certification of registration; domes-
tic waste disposal.

Subchapter D, Sand and Gravel Washing, contains provisions address-
ing the following: application of subchapter; treatment and retention
facilities; diversion of runoff; available capacity; and prohibition of
unauthorized discharge.

Subchapter E, Surface Coal Mining, Preparation, and Reclamation Ac-
tivities, contains provisions addressing the following: definitions; dis-
charges authorized by rule; permit required; term, modification; hear-
ing; enforcement; effluent and additional effluent limitations; associ-
ated facilities; and monitoring and reporting of data.

Subchapter F, Shrimp Industry, contains provisions addressing the fol-
lowing: definitions; applicability; certificate of registration; domestic
waste disposal; requirements; rights of review; and appeal of decisions
by the executive director.

Subchapter G, Hydrostatic Test Discharges, contains provisions ad-
dressing the following: definitions; applicability; new and used fa-
cilities; registration; general and specific requirements for discharges;
sampling, reporting, recordkeeping, and restrictions; and enforcement.

Subchapter H, Discharge to Surface Waters from Treatment of Petro-
leum Substance Contaminated Waters, contains provisions addressing
the following: definitions; applicability; discharges of water contami-
nated by gasoline, jet fuel or kerosene, and other petroleum substances;
telephone utilities; restrictions; enforcement; and reservations.

Subchapter |, Additional Characteristics and Conditions of Genera
Permits And For Controlling Certain Activities By Rule, contains pro-
visions addressing the following: additional characteristics and condi-
tions for general permits and control of certain activities by rule.

Subchapter J, Discharges To Surface Waters From Ready-Mixed Con-
crete Plants And/Or Concrete Products Plants Or Associated Facilities,
contains provisions addressing the following: definitions; purpose and
applicability; certificate of registration and public notice; general and
specific requirements for discharge; sampling, reporting, recordkeep-
ing, and restrictions; enforcement and revocation; and annual waste
treatment fees.

Subchapter K, Concentrated Animal Feeding Operations, contains pro-
visions addressing the following: waste and wastewater discharge and
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air emission limitations; definitions; applicability; application require-
ments and review; notice of application; public comments; permit is-
suance; amendments; renewal; proper CAFO operation and mainte-
nance; pollution prevention plans; best management practices; other re-
quirements; monitoring and reporting requirements; registration; dairy
outreach program areas; and effect of conflict or invalidity of rule.

Subchapter L, Discharges To Surface Waters From Motor Vehicles
Cleaning Facilities, contains provisions addressing the following:
definitions; purpose and applicability; certificate of registration and
public notice; active agency permits; general and specific requirements
for discharge; sampling, reporting, and recordkeeping; restrictions;
enforcement and revocation; and annual waste treatment fees.

Subchapter M, Discharges to Surface Waters From Petroleum Bulk
Stations And Terminals, contains provisions addressing the following:
definitions; purpose and applicability; active permits; certificate of reg-
istration and public notice; general and specific requirements for dis-
charge; sampling, reporting and recordkeeping; restrictions; enforce-
ment and revocation; and annual waste treatment fees.

Subchapter N, Handling of Wastes From Commercial Facilities En-
gaged In Livestock Trailer Cleaning, contains provisionsaddressing the
following: statement of no discharge policy; definitions; purpose and
applicability; certificate of registration and public notice; requirements
for containment of waste and ponds; general requirements; restrictions;
enforcement and revocation; and annual waste treatment fees.

Subchapter O, Discharges From Aquaculture Production Facilities,
contains provisions addressing the following: definitions; purpose
and applicability; certificate of registration and public notice; ground-
water protection; waste utilization or disposal by land application
of wastewater and pond bottom sludges; Edwards Aquifer Recharge
Zone; required best management practices and specific requirements
for discharge; general requirements, enforcement and revocation,
suspension, or annulment; and annual waste treatment fees.

PRELIMINARY ASSESSMENT OF WHETHER THE REASONS
FOR THE RULES CONTINUE TO EXIST

The commission conducted a preliminary review and determined that
the reasons for the rules in Chapter 321 continue to exist. The rules
are needed to implement the commission’ s objectives to streamlinethe
permitting process consistent with Texas Water Code, Chapters 5 and
26 and Texas Health and Safety Code, Chapters 341, 361, and 382.
Chapter 321 provides Texas authorization for numerous dischargesthat
are more efficiently authorized by rule than by individual permits. In
the future, some of these permits by rule may be converted into general
permits.

PUBLIC COMMENTS

This proposal is limited to the review in accordance with the require-
ments of Texas Government Code, §2001.039, and the Genera Ap-
propriations Act, Article IX, 89 - 10.13, 76th Legidlature, 1999. The
commission invites public comment on whether the reasons for the
rulesin Chapter 321 continue to exist. Comments may be submitted to
Angela Slupe, Office of Environmental Policy, Analysis, and Assess-
ment, MC 205, P.O. Box 13087, Austin, Texas 78711-3087 or faxed
to (512) 239-4808. All comments should reference Rule Log Number
2000-037-321-WT. Comments must be received by 5:00 p.m., August
20, 2001. For further information or questions concerning this pro-
posal, please contact Michael Bame, Policy and Regulations Division,
(512) 239-5658.

TRD-200103815

Ramon Dasch

Acting Director, Environmental Law Division

Texas Natural Resource Conservation Commission
Filed: July 3, 2001

¢ ¢ ¢
Adopted Rule Reviews
Texas Department of Agriculture
Title 4, Part 1

The Texas Department of Agriculture (the department) adopts the re-
view Title4, Texas Administrative Code, Part 1, Chapter 4, concerning
Cooperative Marketing Associations, and Chapter 6, concerning Seed
Arbitration, pursuant to the Texas Government Code, §2001.039 and
the General Appropriations Act, Article IX, §9-10.13, 76th Legisla-
ture, 1999 (Section 9-10.13). Section 9- 10.13 and §2001.039 require
state agencies to review and consider for readoption each of their rules
every four years. The review must include an assessment of whether
the original justification for the rules continues to exist.

The notice of intent to review Chapters 4 and 6 was published in the
May 18, 2001, issue of the Texas Register (26 TexReg 3643). No com-
ments were received on the notice. As part of the review process, the
department adopts the repeal of Title 4, Part 1, 84.5 and 86.5. These
may befound inthe adopted rule section of this publication of the Texas
Register. The assessment of Title 4, Part 1, Chapters 4 and 6 by the de-
partment at this time indicates that with the exception of the sections
proposed for repedl, the reason for readopting without changes all re-
maining sections in Chapters 4 and 6 continues to exist.

TRD-200103732

Dolores Alvarado Hibbs

Deputy General Counsel

Texas Department of Agriculture
Filed: June 29, 2001

¢ ¢ ¢
Texas Workers' Compensation Commission
Title 28, Part 2

In accordance with the General Appropriation Act, Article IX, 8167,
75th Legidature, the General Appropriations Act, Section 9-10, 76th
Legidlature, and Texas Government Code §2001.039, as added by Sen-
ate Bill 178, 76th Legislature, and pursuant to the notice of intention
to review published in the May 4, 2001, issue of the Texas Register
(26 TexReg 3401) the Texas Workers' Compensation Commission (the
commission) hasreviewed and considered for readoption the fol lowing
rulesin Title 28, Part 2 of the Texas Administrative Code.

CHAPTER 102. PRACTICE AND PROCEDURES--GENERAL
PROVISIONS.

8102.2. Gifts, Grants, and Donations.
§102.3. Computation of Time.
8102.4. General Rules for Non-Commission Communications.

8102.5. General Rules for Written Communications to and from the
Commission.

8102.7. Abbreviations.

§102.8. Information Requested on Written communications to the
Commission.

§102.9. Submission of Information Requested by the Commission.
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8§102.10. Interest, General.

The commission has assessed whether the reason for adopting or read-
opting these rules continues to exist. No comments were received re-
garding the review of this rule.

As aresult of the review, the commission has determined that the rea-
son for adoption of these rules continues to exist. Therefore, the com-
mission readopts this rule. If the commission determines that thisrule
should berevised, therevision will be accomplished in accordance with
the Administrative Procedure Act.

TRD-200103670

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Filed: June 27, 2001

¢ ¢ ¢
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| N ADDITION

The Texas Registers required by statute to publiskrtain documentsncluding applications to purchase
control of statebanks, notices of rateeilings, changes interest rateand applications toinstall remote
service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general interes

the public is published as space allows.

Texas Department of Agriculture
Notice of Public Hearings

The Texas Department of Agriculture (the department) will hold two
public hearings on Thursday, July 20, 2001, to take public comment
on proposed amendmentsto its Boll Weevil Eradication Program rules
found at 4 Texas Administrative Code, Chapter 3, Subchapter E., con-
cerning the establishment of the Upper Coastal Bend Boll Weevil Erad-
ication Zone. Theproposal will be published inthe July 13, 2001, issue
of the Texas Register. The hearings will be held as follows:

beginning at 9:00 am., at the Jackson County Services Building Audi-
torium, 411 N. Wells, Edna, Texas,; and

beginning at 1:00 p.m., at the El Campo Civic Center, 2305 N. Me-
chanic (Bus. Hwy. 71 & FM 2765), El Campo, Texas.

For more information, please contact , John McFerrin, Producer Re-
lations Specialist, Texas Department of Agriculture, PO. Box 12847,
Austin, Texas, 78711 (512)463-7593.

TRD-200103812

Dolores Alvarado Hibbs

Deputy General Counsel

Texas Department of Agriculture
Filed: July 3, 2001

¢ ¢ ¢
Texas Commission on Alcohol and Drug Abuse

Public Hearings

The Texas Commission on Alcohol and Drug Abuse (Commission),
through its Regional Advisory Consortia, will hold public hearings in
each Health and Human Servicesregion to solicit input on its Strategic
Plan, Statewide Service Delivery Plan, and intended use of block grant.
Comments will be directed to the long-term goals of the agency and
how to best coordinate and deliver substance abuse related services.

Public hearings have been scheduled for the following dates, times and
places:

Friday, August 17, 2001, 2 p.m. - 4 p.m., Regiona Training and De-
velopment Complex, 1530 South Southwest Loop 323, Tyler, Texas
75701. The telephone number is (903) 510-2900.

Friday, August 10th, 2001, 10 am. - noon, Texarkana College
Levi Hall Room of the Student Center, 2500 North Robinson Road
Texarkana, Texas 75599. The telephone number is (903) 838-4541.

September 14, 2001, 1:30 p.m. - 3:30 p.m., Texas Commission on
Alcohol and Drug Abuse, 9001 North IH 35, Suite 105, Austin, Texas
78753-5233. The telephone number is (800) 832-9623.

September 20, 2001, 5 p.m. - 7 p.m., Foundation for South East Texas,
700 North Street, Beaumont, Texas. The telephone number is (409)
833-5775.

Wednesday, August 22, 2001, 6:30 p.m. - 8:30 p.m., Cesar Chavez
Academy, 7814 Alameda Street, El Paso, Texas, 79915. Thetelephone
number is (915) 434-9627.

August 24, 2001, 2 p.m. - 4 p.m., Houston Council on Alcohol and
Drug Abuse, 303 Jackson-Hill Houston, Texas, 77007. The telephone
number is (713) 942-4100.

Friday, October 5, 2001, 1 p.m. - 3 p.m., Taylor County Plaza Building,
400 Oak Street, Stone Wall Room, 4th floor, Abilene, Texas, 79602.
The telephone number is (915) 795-4242.

Friday, October 12, 2001, 7 p.m. - 9 p.m., The Patrician Movement,
222 E. Mitchell Street, San Antonio, Texas, 78210. The telephone
number is (210) 532-3126.

Representatives from the Commission will be present to explain the
planning process and members of the Regional Advisory Consortium
along with Commission staff will be present to consult with and receive
comments from interested citizensand affected groups. All written and
oral comments will be considered in preparation of the Strategic Plan,
Statewide Services Delivery Plan, and Block Grant Application.

Spanish-language interpreters and interpreters for the hearing impaired
will be provided upon request. Please contact Erika Vicinaiz at (800)
832-9623, extension 6633 ten working days prior to the public hearing
to request these services. If you are an individual with a disability
and need reasonable accommodation, please notify the commission ten
days in advance of the hearing date for accommodations to be made.

The Commission and its Regional Advisory Consortiain Region 9 of
the Health and Human Services Commission held a public hearing on
July 11, 2001 at the Permian Basin Regional Planning Commission,
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2910 La Force Blvd., Midland, Texas. The public hearing began at
11:00am and ended at 1:00pm.

Additional information may be obtained by contacting the Texas Com-
mission on Alcohol and Drug Abuse, Belinda Williams or Erika Vici-
naiz at (800) 832-9623, extension 6650 or 6633.

TRD-200103818

Karen Pettigrew

General Counsel

Texas Commission on Alcohol and Drug Abuse
Filed: July 3, 2001

¢ ¢ ¢
Coastal Coordination Council

Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policiesidentified in 31 TAC Chapter 501. Asrequired by federal
law, the public is given an opportunity to comment on the consistency
of proposed activities in the coastal zone undertaken or authorized by
federal agencies. Pursuant to 31 TAC 88506.25, 506.32, and 506.41,
the public comment period for these activities extends 30 days from
the date published on the Coastal Coordination Council web site. Re-
quests for federal consistency review were received for the following
projects(s) during the period of June 22, 2001, through June 28, 2001.
The public comment period for these projects will close at 5:00 p.m.
on August 6, 2001.

FEDERAL AGENCY ACTIONS:

Applicant: Yuma E & P Company, Inc.; Location: The project is
located in State Tract (ST) 49 in Trinity Bay, Chambers County,
Texas. The project can be located on the U.S.G.S. quadrangle map
entitted Umbrella Point, Texas. Approximate UTM Coordinates:
Easting: 324000; Northing: 3283500. CCC Project No.: 01-0229-F1,
Description of Proposed Action: The applicant proposes to install a
shell pad and structures for drilling the State Tract 49 No. 1 Well.
Approximately 1,493 cubic yards of shell will be required to construct
a 210-foot by 64-foot by 3-foot pad. The pad will impact an area
approximately 0.3-acre in size. All structures will be marked/lighted
in accordancewith U.S. Coast Guard regulations. Type of Application:
This application is being evaluated under Section 10 of the Rivers and
Harbors Act of 1899 and Section 404 of the Clean Water Act.

Applicant: VictoriaCounty Navigation District; Location: The project
is located at the Port of Victoria, Victoria County, Texas. The project
can be located on the U.S.G.S. quadrangle map entitled Bloomington,
Texas. Approximate UTM Coordinates: Zone 14; Easting: 698114;
Northing: 3175203. CCC Project No.: 01-0230-F1; Description of
Proposed Action: The applicant proposes to enlarge the existing turn-
ing basin and barge canal. Therewill be no wetland impacts associated
with the amendment. Type of Application: This application is being
evaluated under Section 10 of the Rivers and Harbors Act of 1899.

Applicant: Hall’s Bayou Ranch, Inc.; Location: The project islocated
in Carancahua Bayou at its confluence with the Gulf Intracoastal We-
terway (GIWW) north of West Galveston Bay in Galveston County,
Texas. The project can be located on the U.S.G.S. quadrangle map
entitled Sea Isle, Texas. Approximate UTM Coordinates: Zone 15;
Easting: 304100; Northing: 3236300. CCC Project No.: 01-0233-F1,

Description of Proposed Action: The applicant requests authorization
to place fill material at the opening of Carancahua Bayou at the point
whereit emptiesinto the GIWW. The opening measures approximately
15 feet wide. Water depth at the opening ranges from -1 foot to -3 feet
mean sea level. The applicant proposes to raise the elevation at the
opening to + 3-feet mean sealevel in order to connect an existing levee
road. Two 30-inch diameter culverts with flashboard risers will also
be installed at this location for drainage. The fill and water control
structure is necessary to restore and preserve inland marsh areas lo-
cated inland within the Hall’s Bayou Ranch. The applicant wishes to
restore several brackish marsh habitats within the ranch boundaries to
fresh water marshes. The proposed water control structure will serve
to reduce salt-water intrusion into these inland marshes. It is estimated
that up to 2,000 acres of fresh water marsh habitat would be restored
and ultimately preserved as a result of this project. Type of Applica-
tion: Thisapplication isbeing evaluated under Section 10 of the Rivers
and Harbors Act of 1899 and Section 404 of the Clean Water Act.

Applicant: Khang Bui; Location: The project is located in the Port
Arthur Canal on State Highway 82 on Pleasure Island in Jefferson
County, Texas. The project can be located on the U.S.G.S. quadran-
gle map entitled Port Arthur South, Texas. Approximate UTM Coor-
dinates. Zone 15; Easting: 411500; Northing: 3292900. CCC Project
No.: 01-0234-F1; Description of Proposed Action: The applicant pro-
posesto modify Department of the Army Permit 20391 to increasedock
facilities by adding three barges. The barges will be stabilized with
steel pilings. Type of Application: This application is being evaluated
under Section 10 of the Rivers and Harbors Act of 1899.

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. 8§81451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.

Further information for the applications listed above may be obtained
from Ms. Diane P. Garcia, Council Secretary, Coastal Coordination
Council, 1700 North Congress Avenue, Room 617, Austin, Texas
78701-1495, or diane.garcia@glo.statetx.us. Comments should be
sent to Ms. Garcia at the above address or by fax at (512) 475-0680.

TRD-200103814

Larry R. Soward

Chief Clerk, General Land Office
Coastal Coordination Council
Filed: July 3, 2001

L4 ¢ ¢
Comptroller of Public Accounts

Notice of Intent to Amend Contract

Pursuant to Chapter 2254, Subchapter B, Texas Government Code, the
Comptroller of Public Accounts (Comptroller) furnishes this notice of
intent to amend a consultant contract.

Effective December 10, 1998, the Comptroller, acting on behalf of the
Texas Prepaid Higher Education Tuition Board, and Watson Wyatt In-
vestment Consulting, Inc. (Consultant) entered into a contract for in-
vestment consulting services. Theinitial term of the contract wasfrom
December 10, 1998 through December 10, 1999. The contract was
renewed from December 10, 1999 through December 10, 2000, from
December 10, 2000 through January 9, 2001, and from January 10,
2001 through January 10, 2002. The Comptroller issues this notice of
its intent to amend the contract by increasing the total amount paid to
the Consultant under the contract from $315,000.00 to $425,000.00.
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Total payments under the contract, including all renewal periods, shall
not exceed $425,000.00.

For further information, contact John C. Wright, Assistant General
Counsdl, Contracts, 111 E. 17th St., Room G-24, Austin, Texas 78774,
telephone number (512) 305-8673; fax (512) 475-0973, or by e-mail at
contracts@cpa.state.tx.us.

TRD-200103715

William Clay Harris

Assistant General Counsel

Comptroller of Public Accounts

Filed: June 29, 2001

¢ ¢ ¢
Office of Consumer Credit Commissioner

Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
Sections 303.003 and 303.009, Tex. Fin. Code.

The weekly ceiling as prescribed by Sections 303.003 and
303.009 for the period of 07/09/01 - 07/15/01 is 18% for Con-
sumert/Agricultural/Commercial?/credit thru $250,000.

The weekly ceiling as prescribed by Sections 303.003 and 303.09
for the period of 07/09/01 - 07/15/01 is 18% for Commercia over
$250,000.

1Credit for personal, family or household use.

2Credit for business, commercial, investment or other similar purpose.

TRD-200103811

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner
Filed: July 3, 2001

¢ ¢ ¢
Texas Department of Criminal Justice
Notice of Contract Award

The Texas Department of Criminal Justice on behalf of theInternal Au-
dit Division, publishes this notice of a contract award to the Institute
of Interna Auditors, 249 Maitland, Altamonte Springs, Florida 32701.
Notice of a Request for Qualificationsto secure the services of aquali-
fied reviewer to perform an independent external peer review was pub-
lished in the March 30, 2001, edition of the Texas Register (26 TexReg
2556). Thiscontract was awarded in accordance with the requirements
in Chapter 2254, Subchapter A, Texas Government Code.

The contract number is 696-A0-1-1-C0164. Services will include a
review of necessary documentation, audit reports, working papers and
interviews with professional staff to support a formal written report
completed by August 31, 2001. The total cost for the contract is not
to exceed $35,000. The term of the contract is June 26, 2001 through
August 31, 2001.

TRD-200103742

Carl Reynolds

General Counsel

Texas Department of Criminal Justice
Filed: July 2, 2001

¢ ¢ ¢
General Land Office

Notice of Approval of Coastal Boundary Survey

Pursuant to §33.136 of the Natural Resources Code, notice is hereby
given that David Dewhurst, Texas Land Commissioner, approved a
coastal boundary survey, submitted by Shiner Moseley and Associates,
Inc., conducted from December 7, 2000 to January 12, 2001, locating
the following shoreline boundary:

Beginning at the west end of the Galveston seawall extending approxi-
mately 19 mileswest-southwest to Point San Luisin Galveston County,
Texas.

For a copy of this survey or more information on this matter, contact
Ben Thomson, Director, Survey Division, Texas Genera Land Office
at (512) 463-5212.

TRD-200103817
Larry R. Soward
Chief Clerk

General Land Office
Filed: July 3, 2001

¢ ¢ ¢
General Services Commission
Notice to Bidders

NOTICE TO BIDDERS - NTB 01-011-582, Reroofing and Roof
Related Work, TNRCC Facilities, Austin, Texas

SEALED BIDS WILL BE RECEIVED BY THE GENERAL SER-
VICES COMMISSION (GSC), FACILITIES CONSTRUCTION &
SPACE MANAGEMENT DIVISION (FCSM) FOR CONSTRUC-
TION OF PROJECT NO. 01-011-582, Reroofing and Roof Related
Work, 12100 Park 35 Circle, Austin, Texas 78753. Sealed bids will
be received until 3:00 PM. on Thursday, August 2, 2001. HUB
Subcontracting Plans are due by 3:00 P.M. on Friday, August 3,
2001. At that time, HUB Subcontracting Planswill be reviewed and, if
found to be complete and responsive, the Bid will be opened and read.

The approximate total cost for contract: 01-011-582, Reroofing and
Roof Related Work is approximately $700,000.

Bid & HUB Subcontracting Plan Receipt Location: General Ser-
vices Commission/FCSM will receive bids at the main reception desk
at Room 180, Bid Tabulation or, if mailed or shipped, Room 176, Mail
Room, Central Services Building, 1711 San Jacinto, Austin, Texas
78701. If items are to be mailed or shipped, please note on the
envelope(s) what it isenclosed, the bid, theHUB plan, or both. De-
livery of the bid and the HUB plan at the date and time specified
aboveisthe sole responsibility of the bidder.

Contractor Qualifications: Contractors should submit information to
FCSM on GSC's Contractor’s Qualifications Form, which can be ob-
tained from FCSM by calling (512) 463-3417. It should be submitted
as soon as possible, but no later than 5:00 p.m. on Thursday, July 26,
2001 (aweek prior to bid opening) to document compliance with con-
tractor’s qualification requirements for each project. Information isto
be used in determining if a contractor is qualified to receive a contract
award for the project. A favorable review by FCSM of contractor qual-
ification statements is required prior to opening bid proposals.

Good Faith Effort for use of Historically Under utilized Businesses
(HUB): GENERAL SERVICES COMMISSION HAS DETER-
MINED THAT THE WORK TO BE PERFORMED UNDER THIS
CONTRACT INCLUDES SUBCONTRACTING OPPORTUNITIES.
THEREFORE, A HUB SUBCONTRACTING PLAN WILL BE RE-
QUIRED. THE COMPLETED HUB SUBCONTRACTING PLAN
MUST BE SUBMITTED AS PART OF THE CONTRACTOR'S

IN ADDITION July 13, 2001 26 TexReg 5281



PROPOSAL, OR THE PROPOSAL WILL BE REJECTED AS
NON-RESPONSIVE. Prime Contractors are required to perform a
Good Faith Effort in providing HUB firms with an opportunity to
participate in the bid and construction process. General Services
Commission’s goal for HUB participation in Building Construction
projectsis 26.1% of thetotal contract. Mrs. Bettie Simpson, telephone
(512) 463-3232, with General Services Commission can assist in this
process by providing lists of approved HUB firms and other sources
for identifying HUB firms in the area. A listing of HUB firms is
available on the web at www.gsc.state.tx.us and other web sites, see
the Project Manual.

Bid Documents: Plans and specifications are available for prime
contractors from EDIS OLIVER & ASSOCIATES, 4412 Spicewood
Springs Road, Suite 203, AUSTIN, TEXAS 78766, (512) 342-0102,
Fax: (512) 342-0104, upon delivery of a refundable deposit of $50.00
per set. Bid documentswill be available for review at the FCSM office,
1711 San Jacinto, Suite 202, Austin, Texas 78701, the engineer's
office and the Plan Rooms of Associated General Contractors, F. W.
Dodge Corporation, the Builder's Exchange of Texas, the Associated
Builder's and Contractors, the Hispanic Contractors Association, in
Austin and San Antonio, Texas.

Pre-Bid Conference: There will be MANDATORY Pre-Bid Confer-
ence on Tuesday, July 10, 2001 at 10:00 A.M., at the Texas Natu-
ral Resources Conservation Commission office, 12100 Park 35 Circle,
Austin, Texas 78753. Meet at thefront lobby in Building "A" to receive
further instructions. A non-mandatory walk through of the project site
will be conducted at 1:00 PM. on the same day.

BIDS ARE TO BE MADE IN ACCORDANCE WITH STATE PRO-
CEDURES.

TO BE RUN IN: The Austin American-Statesman, San Antonio Ex-
press-News

ONE TIME: Monday, July 2, 2001
http://www.marketplace.state.tx.us/1380/bid_show.cfm?bidid=32443

TRD-200103721

Cynthia Hill

Acting General Counsel
General Services Commission
Filed: June 29, 2001

¢ ¢ ¢
Texas Department of Health

Notice of Uranium Byproduct Material License Amendment
Five on Exxon Mobil Corporation

The Texas Department of Health (department) gives notice that it has
amended uranium by-product material license L01431 issued to Exxon
Mobil Corporation (mailing address: 3225 Gallows Road, Room
8B312, Fairfax, Virginia 22037-0001). Amendment five changes the
company name, changes mailing address, names Mark E. Hoffman as
Radiation Safety Officer, and removes the deadline for completion of
cleanup activities, outside of the impoundments restricted area, while
the department reviews the licensee' s proposed closure plan.

The department’ s Bureau of Radiation Control, Division of Licensing,
Registration and Standards has determined, pursuant to 25 Texas Ad-
ministrative Code (TAC), Chapter 289, that the licensee has met the
standards appropriate to this amendment.

This notice affords the opportunity for a public hearing upon written
reguest by a person affected by the amendment of thislicense. A writ-
ten hearing request must be received, from a person affected, within

30 days from the date of publication of this notice in the Texas Regis-
ter. A person affected is defined as a person who demonstrates that the
person has suffered or will suffer injury or economic damage and, if
the person is not a local government, is (a) aresident of a county, or a
county adjacent to the county, in which radioactive material is or will
be located; or (b) doing business or has a legal interest in land in the
county or adjacent county.

A person affected may request ahearing by writing Richard A. Ratliff,
P.E., Chief, Bureau of Radiation Control, Texas Department of Health,
1100 West 49th Street, Austin, Texas 78756-3189. Any request for a
hearing must contain the name and address of the person who considers
himself affected by agency action, identify the subject license, specify
the reasons why the person considers himself affected, and state the
relief sought. If the personisto be represented by an attorney, the name
and address of the attorney also must be stated. Should no request for
apublic hearing be timely filed, the license amendment will remain in
effect.

A public hearing, if requested, shall be conducted in accordance with
the provisions of Texas Health and Safety Code, §401.264, the Admin-
istrative Procedure Act (Texas Government Code, Chapter 2001), the
formal hearing procedures of the department (25 Texas Administrative
Code, 81.21. et seqg.), and the procedures of the State Office of Admin-
istrative Hearings (1 Texas Administrative Code, Chapter 155).

Copies of al relevant material are available for public inspection
and copying at the Bureau of Radiation Control, Texas Department
of Health, 8407 Wall Street, Austin, Texas. Information relative to
the amendment of this specific radioactive material license may be
obtained by contacting Chrissie Toungate, Custodian of Records,
Bureau of Radiation Control, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756-3189; e-mail: Chrissie.Toun-
gate@tdh.state.tx.us; by calling (512) 834-6688; or by visiting 8407
Wall Street, Austin, Texas.

TRD-200103768

Susan K. Steeg

General Counsel

Texas Department of Health
Filed: July 2, 2001

¢ ¢ ¢

Notice of Uranium Byproduct Material License Amendment
Four on USX, Texas Uranium Operations

The Texas Department of Health (department) gives notice that it has
amended uranium by-product material license L02449 issued to USX,
Texas Uranium Operations (mailing address: USX, Texas Uranium
Operations, Drawer V, George West, Texas 78022). Amendment four,
deletes survey requirements for which there are no longer any sources
of contamination present on site, and following receipt of concurrence
from the United States Nuclear Regulatory Commission, removes the
28.2 acres Pawlik Production Area from the license.

The department’ s Bureau of Radiation Control, Division of Licensing,
Registration and Standards has determined, pursuant to 25 Texas Ad-
ministrative Code (TAC), Chapter 289, that the licensee has met the
standards appropriate to this amendment.

This notice affords the opportunity for a public hearing upon written
reguest by a person affected by the amendment of thislicense. A writ-
ten hearing request must be received, from a person affected, within
30 days from the date of publication of this notice in the Texas Regis-
ter. A person affected is defined as a person who demonstrates that the
person has suffered or will suffer injury or economic damage and, if
the person is not a local government, is (a) aresident of a county, or a
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county adjacent to the county, in which radioactive material is or will
be located; or (b) doing business or has a legal interest in land in the
county or adjacent county.

A person affected may request ahearing by writing Richard A. Ratliff,
P.E., Chief, Bureau of Radiation Control, Texas Department of Health,
1100 West 49th Street, Austin, Texas 78756-3189. Any request for a
hearing must contain the name and address of the person who considers
himself affected by agency action, identify the subject license, specify
the reasons why the person considers himself affected, and state the
relief sought. If the personisto be represented by an attorney, the name
and address of the attorney also must be stated. Should no request for
apublic hearing be timely filed, the license amendment will remain in
effect.

A public hearing, if requested, shall be conducted in accordance with
the provisions of Texas Health and Safety Code, §401.264, the Admin-
istrative Procedure Act (Texas Government Code, Chapter 2001), the
formal hearing procedures of the department (25 Texas Administrative
Code, 81.21. et seqg.), and the procedures of the State Office of Admin-
istrative Hearings (1 Texas Administrative Code, Chapter 155).

Copies of al relevant material are available for public inspection
and copying at the Bureau of Radiation Control, Texas Department
of Health, 8407 Wall Street, Austin, Texas. Information relative to
the amendment of this specific radioactive material license may be
obtained by contacting Chrissie Toungate, Custodian of Records,
Bureau of Radiation Control, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756-3189; e-mail: Chrissie.Toun-
gate@tdh.state.tx.us; by calling (512) 834-6688; or by visiting 8407
Wall Street, Austin, Texas.

TRD-200103763

Susan K. Steeg

General Counsel

Texas Department of Health
Filed: July 2, 2001

¢ ¢ ¢

Notice of Uranium Byproduct Material License Amendment
Seven on URI, Inc.

The Texas Department of Health (department) gives notice that it
has amended uranium by-product material license L03653 issued to
URI, Inc. (mailing address: URI, Inc., 650 Edmonds Lane, Suite
108, Lewisville, Texas 75067). Amendment seven reassigns the 000
site Radiation Safety Officer (RSO) to sites 001, 002, and 003, and
reassigns the 001, 002, and 003 sites RSO to site 000.

The department’ s Bureau of Radiation Control, Division of Licensing,
Registration and Standards has determined, pursuant to 25 Texas Ad-
ministrative Code (TAC), Chapter 289, that the licensee has met the
standards appropriate to this amendment.

This notice affords the opportunity for a public hearing upon written
reguest by a person affected by the amendment of thislicense. A writ-
ten hearing request must be received, from a person affected, within
30 days from the date of publication of this notice in the Texas Regis-
ter. A person affected is defined as a person who demonstrates that the
person has suffered or will suffer injury or economic damage and, if
the person is not a local government, is (a) aresident of a county, or a
county adjacent to the county, in which radioactive material is or will
be located; or (b) doing business or has a legal interest in land in the
county or adjacent county.

A person affected may request ahearing by writing Richard A. Ratliff,
P.E., Chief, Bureau of Radiation Control, Texas Department of Health,
1100 West 49th Street, Austin, Texas 78756-3189. Any request for a

hearing must contain the name and address of the person who considers
himself affected by agency action, identify the subject license, specify
the reasons why the person considers himself affected, and state the
relief sought. If the personisto be represented by an attorney, the name
and address of the attorney also must be stated. Should no request for
apublic hearing be timely filed, the license amendment will remain in
effect.

A public hearing, if requested, shall be conducted in accordance with
the provisions of Texas Health and Safety Code, §401.264, the Admin-
istrative Procedure Act (Texas Government Code, Chapter 2001), the
formal hearing procedures of the department (25 Texas Administrative
Code, 81.21. et seqg.), and the procedures of the State Office of Admin-
istrative Hearings (1 Texas Administrative Code, Chapter 155).

Copies of al relevant material are available for public inspection
and copying at the Bureau of Radiation Control, Texas Department
of Health, 8407 Wall Street, Austin, Texas. Information relative to
the amendment of this specific radioactive material license may be
obtained by contacting Chrissie Toungate, Custodian of Records,
Bureau of Radiation Control, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756-3189; e-mail: Chrissie.Toun-
gate@tdh.state.tx.us; by calling (512) 834-6688; or by visiting 8407
Wall Street, Austin, Texas.

TRD-200103761

Susan K. Steeg

General Counsel

Texas Department of Health
Filed: July 2, 2001

¢ ¢ ¢

Notice of Uranium Byproduct Material License Amendment
Seven on USX, Texas Uranium Operations

The Texas Department of Health (department) gives notice that it has
amended uranium by-product material license L02449 issued to USX,
Texas Uranium Operations (mailing address: USX, Texas Uranium
Operations, Drawer V, George West, Texas 78022). Amendment seven,
at the licensee’' s request, following concurrence survey by department
personnel, releases the Clay West and Moser wellfield patterns area
for unrestricted use while awaiting United States Nuclear Regulatory
Commission concurrence on removal from the license.

The department’ s Bureau of Radiation Control, Division of Licensing,
Registration and Standards has determined, pursuant to 25 Texas Ad-
ministrative Code (TAC), Chapter 289, that the licensee has met the
standards appropriate to this amendment.

This notice affords the opportunity for a public hearing upon written
reguest by a person affected by the amendment of thislicense. A writ-
ten hearing request must be received, from a person affected, within
30 days from the date of publication of this notice in the Texas Regis-
ter. A person affected is defined as a person who demonstrates that the
person has suffered or will suffer injury or economic damage and, if
the person is not a local government, is (a) aresident of a county, or a
county adjacent to the county, in which radioactive material is or will
be located; or (b) doing business or has a legal interest in land in the
county or adjacent county.

A person affected may request ahearing by writing Richard A. Ratliff,
P.E., Chief, Bureau of Radiation Control, Texas Department of Health,
1100 West 49th Street, Austin, Texas 78756-3189. Any request for a
hearing must contain the name and address of the person who considers
himself affected by agency action, identify the subject license, specify
the reasons why the person considers himself affected, and state the
relief sought. If the personisto be represented by an attorney, the name
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and address of the attorney also must be stated. Should no request for
apublic hearing be timely filed, the license amendment will remain in
effect.

A public hearing, if requested, shall be conducted in accordance with
the provisions of Texas Health and Safety Code, §401.264, the Admin-
istrative Procedure Act (Texas Government Code, Chapter 2001), the
formal hearing procedures of the department (25 Texas Administrative
Code, 81.21. et seqg.), and the procedures of the State Office of Admin-
istrative Hearings (1 Texas Administrative Code, Chapter 155).

Copies of al relevant material are available for public inspection
and copying at the Bureau of Radiation Control, Texas Department
of Health, 8407 Wall Street, Austin, Texas. Information relative to
the amendment of this specific radioactive material license may be
obtained by contacting Chrissie Toungate, Custodian of Records,
Bureau of Radiation Control, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756-3189; e-mail: Chrissie.Toun-
gate@tdh.state.tx.us; by calling (512) 834-6688; or by visiting 8407
Wall Street, Austin, Texas.

TRD-200103764

Susan K. Steeg

General Counsel

Texas Department of Health
Filed: July 2, 2001

¢ ¢ ¢

Notice of Uranium Byproduct Material License Amendment
Three on Cogema Mining, Inc.

The Texas Department of Health (department) gives notice that it has
amended uranium by-product material license L03024 issued to Co-
gema Mining, Inc. (mailing address: Cogema Mining, Inc., P.O. Box
228, Bruni, Texas 78334). Amendment three, at the licensee’ s request,
following concurrence survey by Texas Department of Health person-
nel, releases the E-1, E-2, H-2 and H-3 wellfield patterns areafor un-
restricted use while awaiting United States Nuclear Regulatory Com-
mission concurrence on removal from the license.

The department’ s Bureau of Radiation Control, Division of Licensing,
Registration and Standards has determined, pursuant to 25 Texas Ad-
ministrative Code (TAC), Chapter 289, that the licensee has met the
standards appropriate to this amendment.

This notice affords the opportunity for a public hearing upon written
reguest by a person affected by the amendment of thislicense. A writ-
ten hearing request must be received, from a person affected, within
30 days from the date of publication of this notice in the Texas Regis-
ter. A person affected is defined as a person who demonstrates that the
person has suffered or will suffer injury or economic damage and, if
the person is not a local government, is (a) aresident of a county, or a
county adjacent to the county, in which radioactive material is or will
be located; or (b) doing business or has a legal interest in land in the
county or adjacent county.

A person affected may request ahearing by writing Richard A. Ratliff,
P.E., Chief, Bureau of Radiation Control, Texas Department of Health,
1100 West 49th Street, Austin, Texas 78756-3189. Any request for a
hearing must contain the name and address of the person who considers
himself affected by agency action, identify the subject license, specify
the reasons why the person considers himself affected, and state the
relief sought. If the personisto be represented by an attorney, the name
and address of the attorney also must be stated. Should no request for
apublic hearing be timely filed, the license amendment will remain in
effect.

A public hearing, if requested, shall be conducted in accordance with
the provisions of Texas Health and Safety Code, §401.264, the Admin-
istrative Procedure Act (Texas Government Code, Chapter 2001), the
formal hearing procedures of the department (25 Texas Administrative
Code, 81.21. et seqg.), and the procedures of the State Office of Admin-
istrative Hearings (1 Texas Administrative Code, Chapter 155).

Copies of al relevant material are available for public inspection
and copying at the Bureau of Radiation Control, Texas Department
of Health, 8407 Wall Street, Austin, Texas. Information relative to
the amendment of this specific radioactive material license may be
obtained by contacting Chrissie Toungate, Custodian of Records,
Bureau of Radiation Control, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756-3189; e-mail: Chrissie.Toun-
gate@tdh.state.tx.us; by calling (512) 834-6688; or by visiting 8407
Wall Street, Austin, Texas.

TRD-200103766

Susan K. Steeg

General Counsel

Texas Department of Health
Filed: July 2, 2001

¢ ¢ ¢

Notice of Uranium Byproduct Material License Amendment
Three on Exxon Mobil Corporation

The Texas Department of Health (department) gives notice that it
has amended uranium by-product material license L01431 issued to
Exxon Mobil Corporation (mailing address: 3225 Gallows Road,
Room 8B312, Fairfax, Virginia 22037-0001). Amendment three
deletes or modifies references and conditions relating to certain
expired authorizations and license conditions, and replaces the Senior
Staff Engineer of Exxon Coa and Minerals Company with Len M.
Racioppi as the Radiation Safety Officer.

The department’ s Bureau of Radiation Control, Division of Licensing,
Registration and Standards has determined, pursuant to 25 Texas Ad-
ministrative Code (TAC), Chapter 289, that the licensee has met the
standards appropriate to this amendment.

This notice affords the opportunity for a public hearing upon written
reguest by a person affected by the amendment of thislicense. A writ-
ten hearing request must be received, from a person affected, within
30 days from the date of publication of this notice in the Texas Regis-
ter. A person affected is defined as a person who demonstrates that the
person has suffered or will suffer injury or economic damage and, if
the person is not a local government, is (a) aresident of a county, or a
county adjacent to the county, in which radioactive material is or will
be located; or (b) doing business or has a legal interest in land in the
county or adjacent county.

A person affected may request ahearing by writing Richard A. Ratliff,
P.E., Chief, Bureau of Radiation Control, Texas Department of Health,
1100 West 49th Street, Austin, Texas 78756-3189. Any request for a